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JT7DB0N  UFQ.  (XX  at  sL  t.  INDUST&IAL 
AGOIDBNT  COMMISSION  flt  aL 
(S.  F.  9039.) 

^pmne  Oonrt  of  GalUornla..  Sept.  28.  1919. 
Bebearinc  Denied  Oct.  23.  1919.) 

1.  MaSIEB  and  BSKTAIfT  «S3S7S(2)  —  WOBK* 

HER  puroBicuTa  **flaTio>"  oh  akbxtax.  at 

FLACS  or  WOBK. 

Ab  emplogrC,  wbo  hu  arrived  at  hi*  cmplor- 
tf'a  premiaea  and  is  Iliere<ni  for  purpose  of  im> 
iBediatel7  commencing  hit  actiul  work,  U  per- 
forming "serrice"  incidental  to  bis  employment, 
within  Workmen'a  Compenaation  Act.  t«latlTe 
to  ri^t  of  compensation  for  Ua  injni^  then 
oceorring. 

[Ed.  NotB.— For  other  definitions,  see  Words 
and  Z^iraaea,  First  and  Second  Series,  Service.] 

2.  Masebe  akd  sietart  «s»8TO(S^IirjiTBT 

TO  WOBKMKK  OBOflSHVO  ISAOKS  2K  PUlUT 
"AEZmiG  OUT  or  AND  TS  OOUBflB  OT  KIIFX4ir- 


Accident  to  employ^  on  his  way  to  work,  hy 
bedjag  struck  by  anotiier*s  train,  in  use  of  a 
nenessaiy  mode  of  Ingress,  across  railroad  trades, 
provided  and-  reqolied  by  the  employer,  and  as 
between  employer  and  employes  constituting 
part  of  the  employer's  plant,  arose  ont  of  and 
oecnrred  in  the  course  of  his  employment,  with- 
in Worianen*s  GtonpeDsatioD  Act. 

OSA.  Note^For  other  definitions^  see  W<»d8 
and  Phnwes,  Eirst  and  Second  Swlea,  Omirse 
ol  SmpligrmeutJ 

Shaw  and  Metvin,  JJ^  dissenting. 

Id  BaDk. 

Proaperlna  QalUa  was  awarded  compensa- 
tion by  tbe  Industrial  Accident  Board  for 
deatb  of  Felice  Oallia.  and  the  Judson  Manu- 
factnrlng  Company,  employer,  aod  the  Call- 
fdmla  Qunal^  Indenmlty  Exchange,  Inanr- 
er,  applr  for  certiorarL  Award  affirmed. 

Rehearing  denied;  SHAW  and  MEI^VIN. 
JJ..  dlsseDting.  ANUELLOTTI,  G.  3.,  votes 
for  rehearing. 

Redman  &  Alexander,  of  Sao  FraDdaeo, 
for  petittoners. 

Micbele  Cimbalo,  of  San  Francisco,  for  re- 
spondent Gallia. 

Christopher  M.  Bradley,  of  San  Francisco 
(A  B.  Graupner  and  Warren  H.  PUlsbury. 
both  of  Snn  Francisco,  of  counsel),  for  other 
re^mndents. 


LENNON,  J.  Certiorari  to  review  the  ac- 
tion of  the  Industrial  Accident  Coiumlssloii 
In  awarding  compensation  for  tbe  death  of 
one  FeUce  GalUa,  who,  on  AprU  1, 191S,  was 
struck  aDd  killed  by  an  englDe  operated  by 
the  Southern  Pacific  Company  wbile  be  was 
pursuing  his  way  to  work  altnf  a  path  cnas- 
iDg  the  latter'a  tracks. 

GalUa  was  a  laborer  in  the  employ  of  tbe 
JvdsoD  Manufacturing  Company;  bis  duties 
OQnslBting  Id  attending  an  open-beartb  fur- 
nace. The  furnace  and  factory  of  tbe  com- 
pany are  situated  on  tbe  eaat  abore  of  San 
Frandsco  Bay.  Tbe  premises  mto  bonnded 
<m  the  west  by  the  bay  shore  and  oa  the  east 
by  the  right  of  way  aa  which  the  SoDtbern 
Pacific  Company  maintains  numerous  tracks 
for  Its  through  and  local  trains.  A  path 
croedng  this  tight  of  way,  and  leading  from 
the  end  of  a  puUle  street  at  its  eastern  ex- 
tremity directly  to  the  gate  of  die  factory 
yard  at  its  western  extremity,  was  the  sole 
means  of  ingress  and  effceas  tat  the  em^oyes 
of  tbe  Jndson  Msnnfiactorlng  Company  to 
and  from  Its  factcny  and  fnmace.  It  was, 
moreover,  the  means  of  access  reqnlred  an^ 
authorised  by  the  company.  This  patti  was 
not  a  public  highway.  The  crossing  was,  in 
fact,  dominant  as  to  user  in  tbe  employer, 
servient  to  Its  purposes,  and  intimately  as- 
sociated with  its  plant  as  a  part  of  its  neces- 
sary establidiment.  Tbe  company  had,  In- 
deed, even  claimed  a  lawful  easement  over 
the  crossing  for  the  purposes  of  the  plant. 
At  the  time  of  bis  injury  aud  death,  which 
occurred  about  five  minutes  before  the  begin- 
ning of  his  shift,  Gallia  was  proceeding  from 
his  residence  to  the  factory,  and  had  reached 
a  point  od  tbe  path  in  question  about  20  feet 
east  of  tbe  factory  gate. 

The  Industrial  Acddrait  Commission  found 
that  Gallia's  death  resulted  from  an  injury 
arising  out  of  bis  employment  and  received 
while  he  was  performing  a  service  growing 
out  of,  Incidental  to,  and  In  tbe  course  of  that 
employment  Petitioner  Inststa  that  the  facta 
do  not  support  tbe  finding. 

[1,2]  The  right  to  compensation  is  by  no 
means  restricted  to  those  cases  where  the  in- 
Jury  occurs  while  the  employ^  is  actually 
presently  manipulating  the  tools  of  bis  call- 
ing. It  would  be  unnecessary  to  tbe  decision 
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of  tlilB  coBa  to  attempt  to  fmniilata  a  predae 
and  coiiq>reheii8lve  definition  of  the  term 
**8ezTlce,'*  aa  used  In  the  statute  now  under 
oonalderatlim.  It  seema  to  ns,  however,  that 
when  an  eiasioj6  has  arrived  at  the  pnnniseB 
of  hlB  employer,  and  la  thereon  tor  the  pnr* 
pose  of  Immedlat^y  commendng  his  actual 
work,  he  is  performing  serrice  inddaital  to 
bis  employmrat.  The  facts  istated  above 
show  that  as  between  the  employer  his 
employes  the  path  across  ihe  Sonthem  Pacif- 
ic Company's  right  of  way  was  In  fiict  a  part 
of  the  employer's  plant,  and  that  at  the  time 
of  bis  death  Gallia  was  there  solely  In  the 
Une  of  his  duty  as  an  employ&  It' would  be 
a  harsh  and  Indefcaulble  rule  that  would 
withhold  compensation  from  an  employe  en- 
gaged In  travmdng  a  dangerous  pathway  in 
his  anployer*8  building  on  bis  way  to  bis  own 
particular  place  of  wo^  therein,  on  the 
ground  that  he  had  not  yet  entered  noon  the 
real  work  of  his  employmoit.  We  can  per- 
ceive no  dUterence  in  principle  between  such 
a  case  and  the  case  at  bar. 

There  have  been  a  great  number  of  cases 
in  other  Jurisdictions  In  which  the  question 
here  Involved  has  been  discussed — ^namely,  as 
to  the  point  at  which  a  person  who  has  been 
injured  while  away  from  his  actual  place  of 
work  leaves  his  employment.  The  line  is  a 
very  fine  one.  Mole  v.  Wadworth,  6  B.  W.  C. 
G.  120;  Richards  v.  Morris,  [191S]  1  K.  B. 
221 ;  Gane  v.  Norton  Hill  Co.,  2  B.  W.  O.  O. 
42 ;  Moore  t.  Manchester  Liners,  3  B.  W.  O. 
C.  527;  In  re  Sundine,  218  Mass.  1,  105  N.  E. 
433,  L.  B.  A.  1916A,  818— In  which  compensa- 
tion was  awarded.  De  Conatantln  v.  Pub. 
Serv.  Com.,  76  W.  Va.  32,  83  S.  E.  88,  L.  R,  A. 
1916A,  329;  Nelson  R.  Constr.  Co.  v.  Ind. 
Com.  of  111.,  286  lU.  632, 122  N.  E.  U3;  Ocean 
Accident,  etc.,  Co.  v.  Ind.  Acc.  Comn.,  173  Gal. 
318,  159  Paa  1041,  L.  R.  A.  1917B,  336— in 
which  compensation  was  denied. 

In  the  case  last  cited  we  find  a  statement 
to  the  effect  that  all  those  accidental  injuries 
which  occur  while  the  employe  is  going  to  or 
returning  from  his  work  are  excluded  frcoa 
the  benefits  of  the  act.  This  sweeping  dic- 
tum was  not  necessary  to  the  decision 
of  the  cas&  The  accident  there  consid- 
ered occurred,  It  Is  true,  while  the  de- 
ceased was  attempting  to  reach  his  place  of 
employment ;  but  the  mode  of  Ingress  wfaldti 
he  undertook  to  use  was  not  one  provided  and 
required  by  his  employer,  It  was  Id  no  sense 
a  part  of  the  premises  where  his  work  was  to 
be  perfoi-med,  and,  finally,  it  was  not  In  fact 
a  mode  of  ingress  to  his  work  at  all.  As  re* 
marked  by  Lord  Lorebum  in  Walters  v. 
Staveley  Co.,  4  B.  W.  a  a  805: 

"In  applying  this  act  one  has  to  look  to  the 
words  of  the  act  Itself.  •  *  •  Other  cases 
are'  only  useful  as  Illustrations  of  the  way  in 
which  these  words  are  applied,  and  nothing,  I 
think,  is  more  fruitless  than  to  attempt  to 
argue  by  analogy  from  one  set  of  facts  to  an- 
Bther  set  of  facts." 


ThlB  very  danger  is  Illustrated  by  the  cita- 
tion of  that  case  in  snivort  of  ttie  dictum  in 
the  Ocean  Accident,  etc.,  Go.  Case.  It  appears 
fnnn  a  carefol  raiding  ot  the  opinions  of 
their  lordships  that  their  dedalon  in  the  Wal- 
ters Case  was  rested  solely  upon  the  ground 
that  the  contract  of  employment  there  involv- 
ed did  not  contemplate  the  use  of  tbe  path-* 
way  where  the  Injury  occurred  as  a  necessa- 
ry Inddrat  to  g«*«'»g  access  to  ttie  place  of 
employmrat.  The  facts,  in  other  words,  fail- 
ed to  show  that  as  between  the  company  and 
Its  employes  the  path  was  in  £act  a  part  ct 
the  company's  plant  GUmour  v.  Dorman 
Co.,  4  B.  W.  d  0. 279,  also  dted  in  the  Ocean 
Accident,  etc.,  Co.  Case,  is  similarly  distin- 
goiahable  from  tbe  case  at  bar.  On  the  other 
hand,  it  appears  from  Moore  Handiester 
LInera,  supra,  and  from  other  cases  dted  by 
tbe  court  In  the  Ocean  Accident,  etc.,  Co. 
Case,  as  wdl  as  from  the  additional  cases 
which  We  have  dted,  supra,  that  an  injury 
due  to  the  necessary  means  of  access  to  tbe 
employer's  premises,  required  by  the  employer 
and  cont^plated  In  the  employment,  Is  com- 
pensable. 

We  are  of  the  opinion  that  the  facts  here 
disclosed  warranted  the  finding  that  tbe  acci- 
dent by  which  Gallia  met  his  death  arose  out 
of  and  occurred  in  the  course  of  his  employ- 
ment. It  follows  that  the  applicant  is  enti- 
tled to  compensation. 

The  award  Is  affirmed. 

We  concur:  ANOELLOTTI,  O.  J.;  WIL- 
BUR, J.;  LAWLOR,J.;  OLNET,  J. 

SHAW,  J.  I  dissent  Tbe  Constitution  aa- 
thorizes  the  Legislature  to  create  a  liability 
for  compensation  to  be  made  to  an  emjdoyS, 
by  the  community  at  laige  through  the  me- 
dium of  the  employer,  for  an  injury  to  such 
employ^  incurred  in  the  course  of  his  employ- 
ment Const  art  20.  1  21,  as  adopted  In 
19U;  Western  L  Ca  v.  PHlsbuty,  170  CaL 
694,  707,  151  Pac.  888.  To  thU  the  Legisla- 
ture has  added  tb»  condition  that  tbe  Injury 
must  be  one  that  was  sustained  by  acddrat 
arising  oat  of  tbe  emploj  moit  Workmoi's 
Compenaation  Law  1918  (St  1913,  p.  283)  I 
12(a);  Act  1917  (St  1917.  p.  884)  {  6(a). 
Gallia  was  ^ployed  to  work  in  the  factory 
of  tbe  plaintiff.  The  only  oitrance  to  the  fac- 
tory was  a  gate  <m  the  easterly  8id&  Fr<Hn 
this  gate  a  pathway  extended  easterly  across 
the  adjacent  tracks  of  the  Southern  Padflc 
Railroad  Company  into  the  end  of  a  public 
street  This  path  was  commonly  used  for  ac- 
cess to  the  factory  by  all  penKms  deidxlng  to 
enter,  and  there  was  no  other  way  or  means 
of  access.  In  gobig  from  his  home  to  the  fac- 
tory GalUa  was  crossing  the  tracks  aforesaid 
upon  this  path,  and  while  so  doing  be  was 
struck  by  a  Southern  Padflc  raiglne  and 
killed. 

His  contract  ct  emiA(^ent  did  not  pro- 
vide that  he  was  to  be  considered  In  senrSoa 
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whUe  solng  to  tbe  foctory  from  hia  home,  nor 
<Ud  it  require  him  to  perform  any  Bervlce 
white  cro88liig  said  tracks  along  said  path.  It 
tlld  not  specify  the  roate  he  was  to  travel  In 
coins  to  and  from  the  factory.  At  the  time 
he  was  stmck  he  was  not  engaged  In  any 
work  or  service  for  the  plaintiff;  he  bad  not 
yet  reached  the  place  of  anployment  or  the 
factory,  hot  was  stlU  on  Ms  way  thereto. 
The  engine  belonged  to  the  Southern  Pacific 
CcHnpany,  and  was  In  no  way  cumected  with 
the  business  of  tbe  piniwHiy  or  tbe  work 
OaUia  was  to  do. 

The  afnddent  had  no  more  to  do  with  his 
emi^oymmt  than  would  an  accident  which 
occurred  any  place  on  the  public  street  by 
which  he  readied^  the  path.  Els  act  in  going 
there  may  have  been  a  thing  done  "In  the 
course  of  his  emplt^ment,"  according  to  a 
few  rather  strained  constructions  of  that 
I^rase  in  some  of  tbe  decisions;  but  that 
meanbig  is  against  the  weight  of  authority. 
Bradbury's  Workmen's  Compensation  Law 
<3d  Ed.)  p.  468.  But  I  know  of  no  case  which 
holds  that  an  Injury  from  an  accident  so  oc- 
curring is  one  "arising  out  of  the  employ- 
ment. It  could  be  said  to  do  so  only  upon 
tbe  theory  that  tbe  employment  created  the 
necessity  of  going  to  the  place  of  employment 
and  that  this  necessity  was  the  cause  or 
occasion  of  bis  being  In  the  place  of  danger. 
But  exactly  the  same  thing  could  be  said  If 
be  had  been  injured  anywhere  In  the  street 
along  his  usual  and  proper  route  from  bis 
home  to  the  factory.  And  so  it  might  be 
said  that  almost  anything  that  oc<;ur8  to  the 
empl<^£  while  atmoit  from  the  place  of  work 
arises  directly  or  In  natural  sequence  out  of 
his  having  been,  or  being  required  to  be,  at 
the  place  of  employment.  But  the  authorl- 
ties  are  unanimous  that  the  phrase  does  not 
hare  Uils  comprebaislTe  meaning.  I  can  ste 
no  snbetantlal  distinction  between  this  case 
and  oar  decision  In  Ocean,  etc.,  Co.  r.  In- 
dustrial Acddrat  Commission,  ITS  Cal  313, 
1S0  Pac.  lOiU  li.  B.  A.  1917B,  336,  and  tbe 
many  similar  cases  cited  tber^n,  and  In 
Bradbury's  Workmen's  Compensation  Law, 
aboTe  cited,  to  tbe  effect  that  the  employer  Is 
not  liable  for  an  injury  to  the  employ^  during 
his  journey  to  or  from  his  place  of  wori:. 

I  omcur:  MELTIN,  J. 


<m  omi.  sm 

SOUTBBRN  P.  GO.  t.  RIOHARDSON,  State 
Treasurer  (three  cases).   (S.  F.  8912-8914.) 

(Sopreme  Court  at  California.   Sept  24,  1919.) 

1.  Taxation  «s»148— R&hjboad  not  uabu 
TO  TAX  OH  moKam  nou  befabais  ramx 
rum. 

Tbb  grom  noelpts  of  a  railroad  company 
CMm  operatiMi  of  a  ferry,  oitlrely  separate  and 


80UTEEBK  P.  CO.  RICHABDSON 
(l«4  P.) 


ditrtinct  from  Its  railroad  business  and  uncon- 
nected therewith,  were  not  taxable  by  the  state 
board  of  eauattsatlon  at  S)4  Per  cent,  undtt 
Const  art  13,  I  14. 

2.  Taxation  4tB»144  —  Railboad  fbofutt 

irSKD  KXOLUBITXLT  IN  ITS  OnSATIOH  ONLY 
BUBJSCT  TO  TAX. 

Const,  art  13,  I  14,  subd.  (a),  providing 
that  all  railroad  companies  shall  annually  pay 
a  tax  on  their  (rancbises,  roi^ways.  rolling 
stock,  "and  other  property  or  any  part  there- 
of, used  exclusive^  in  the  operation  of  their 
business  in  the  state,"  reten  by  the  phrase 
"aU  railroad  companies"  and  "other  property 
or  any  part  thereof,"  etc,  only  to  the  kinds  of 
business  which  are  declared  to  be  so  taxable 
in  tbe  opening  paragraph  of  section  14,  and 
includes  only  i^perty  nasd  excIusiTely  in  the 
optn.ttaa  <rf  sudi  bm^ess. 

In  Bank. 

An>eal  ficqm  Superior  Court*  City  and 
County  of  San  Francisco;  George  A.  Stnrte- 
Tant,  Judge. 

Three  actions  by  the  Southern  Pacific 
Company  against  Friend  W.  Richardson, 
Treasurer  of  tbe  State  of  California.  From 
Judgments  for  plaintiff,  defendant  appeals. 
Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  and  Raymond 
Benjamin  and  Frank  Ia  Ouerena,  Deputy 
Attys.  G^,  for  appellant 

Henley  C  Booth,  of  San  Francisco^  for  re- 
spondent 

SHAW,  J.  In  each  of  these  cases  the  de- 
fendant appeals  from  a  judgmoit  in  favor 
of  the  plalutifF.  Each  case  ts  an  action  to 
recover  taxes  paid  to  the  state  under  protest 
for  a  ^gle  fiscal  year  ending  on  June  30th. 
Case  No.  8912  was  for  $21,416.26,  paid  for 
tbe  year  ending  In'  1916;  case  No.  8913,  for 
$23,607.98.  paid  for  tbe  year  ending  in  1917; 
and  case  No.  8914,  for  $^02081,  paid  for  the 
year  ending  in  1918. 

These  taxes  were  levied  by  the  state  board 
of  equalization,  under  the  assumed  authority 
of  section  14,  article  13,  ot  the  Constitution. 
The  sole  question  tor  determination  is  wtaetb- 
er  or  not  the  state  board  was  correct  In  the 
position  Oiat  tbe  plaintiff  was  liable,  under 
this  section,  for  the  taxes  upcm  the  gross 
receipts  from  operation  of  the  particular 
property  upon  which  these  sevmU  amoOnts 
were  assessed.  The  Southern  Pacific  Com- 
pany, as  Is  well  known, 'operates  an  extenslye 
system  of  railways  within  tbe  state.  As  ad- 
juncts thereto,  at  Its  Oakland  and  Alameda 
rail  terminals  it  operates  a  number  of  ferry- 
boat^ connecting  wltb  Its  railway  lines,  to 
carry  its  ftel^t  and  passengers  between 
said  terminals  and  tbe  dty  of  San  BVandseo, 
In  order  to  comidete  tbe  carrii^  from  its 
dlfferrait  lines  of  railway  to  that  dty. 

In  addition  to  these  railroad  lines  and  con- 
necting ferry  lines,  it  operates  a  system  of 
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ferrjrboats  between  San  Francisco  and  Oak- 
land, known  as  the  "Oreek  Route."  These 
boats  carry  passengers  and  frel^t  from  a 
slip  on  the  San  Pranclsco  side  to  a  point  In 
the  estuary  between  Oakland  and  Alameda 
near  the  foot  of  Broadway  In  the  (Hty  of  Oak- 
land. They  do  not  connect  with  any  railroad 
line  of  the  plaintiff,  nor  with  any  other  rail- 
road line.  So  far  as  Its  business  is  con- 
cerned. It  conld  as  conveniently  be  operated 
by  any  other  company,  since  it  has  no  con- 
nection whatever  with  the  railroad  system 
operated  by  the  plaintiff.  An  account  of  the 
receipts  from  this  business  Is  kept  separate 
and  distinct  from  tbe  receipts  from  railroad 
lines  and  other  ferryboats  above  mentioned 
belonging  to  the  plaintiff.  They  are  paid  in- 
to the  g^eral  treasury  of  the  plaintiff,  and 
are  used  by  it  for  any  purpose  it  sees  fit 
Under  the  direction  of  the  state  tioard.  the 
plaintiff  reported  thereto  for  the  year  ending 
1916  that  its  gross  receipts  from  the  opera- 
tion of  the  said  Creek  Route  during  said  fis- 
cal year  amounted  to  $407,909.82.  Said  re- 
port also  included  other  sums  as  the  gross  re- 
ceipts from  the  railroad  lines  and  other 
ferryboats  .  alKive  ,  mentioned.  The  state 
board  computed  the  sum  of  5^4  P^  cent,  upon 
said  sum  as  the  amount  of  taxes  to  be 
assessed  against  said  plaintiff  on  account  of 
tbe  gross  receipts  from  said  Creek  Route, 
which  sum  the  plaintiff  thereupon  paid  under 
protest  A  similar  process  took  place  with 
respect  to  the  other  cases. 

The  decision  of  the  case  depends  upon  the 
interpretation  to  be  given  to  the  language 
of  section  14,  above  referred  to.  The  conten- 
tion on  behalf  of  tbe  state  Is  that  It  author- 
izes an  assessmrat  of  the  fixed  percentage 
upon  the  gross  receipts  from  operation  of 
the  plaintiff  company  upon  every  kind  of 
business  which  It  carries  on,  whether  a  rail- 
road business  or  of  some  other  character  not 
necessary  for  its  railroad  business,  nor  con- 
nected ttierewtth.  The  plaintiff,  on  the  other 
hand,  insists  that  the  section  authorizes  such 
tax  only  upon  its  railroad  property,  and  the 
necessary  or  convenient  adjuncts  thereto.  In 
order  to  clearly  exhibit  tbe  questloD,  we 
quote  the  parts  of  the  section  which  relate 
thereto,  as  follows: 

"Sec  14.  Taxes  levied,  afseased  and  collect- 
ed as  hereinafter  provided  upon  railroads,  in- 
cluding street  railways,  whether  operated  In 
one  or  more  counties ; .  sleeping  car,  dining  car, 
drawing  room  car  and  palace  car  companies, 
refrigerator,  oil,  stock,  frnit,  and  other  car- 
loaning  and  other  car  companies  operating 
upon  railroads  In  this  state;  companies  doing 
express  business  on  any  railroad,  steamboat, 
vessel  or  stage  line  in  this  state;  telegraph 
companies;  telephone  companies;  companies 
engaged  in  the  transmiwion  or  sale  of  gas  or 
electricity;  Inanrance  companies;  banks,  l>ank- 
Ing  associations,  savings  and  loan  societies,  and 
trust  companies ; '  and  taxes  upon  all  franchises 
of  every  kind  and  nature,  shaU  be  entirely  and 
exclusively  for  state  purposes,  and  shidl  be 


levied,  asSMsed  and  collected  In  the  manner 
hereinafter  provided.  Tbe  word  'cmnpanies'  as 
used  in  this  aeetl<m  riiall  Include  persons,  part- 
nerships, Jobit  stoek  asiodatlona,  companies, 
and  corporations. 

"(a)  All  railroad  companies.  Inclpding  street 
milways,  whether  operated  in  one  or  more 
connties;  all  sleeping  car,  dining  car,  drawing 
room  car,  and  palace  car  companies;  all  re* 
frigerator,  oil,  stock,  fruit  and  other  car-loan- 
ing and  other  car  companies,  operating  upon 
tbe  railroads  in  this  state;  all  companies  do- 
ing express  business  on  any  railroad,  steam- 
boat, vessel  or  stage  line  In  this  state;  all  tel- 
egraph and  tdepbone  companies;  and  all  com- 
panies engaged  in  the  transmission  or  sale  <ii 
gas  or  electricity  shall  annually  pay  to  the 
Etate  a  tax  upon  their  franchise  roadways, 
roadbeds,  rails,  rolling  stock,  poles,  wires,  pipes, 
canals,  conduits,  rights  of  way,  and  other  prop- 
erty, or  any  part  thereof  ased  exclusively  in 
the  operation  of  their  business  in  this  state 
computed  as  follows:  Said  tax  shall  be  equal 
to  the  percentages  hereinafter  fixed  upon  the 
gross  receipts  from  operation  of  such  compa- 
nies, and  each  thereof  within  this  state," 

[1]  The  theory  advanced  on  behalf  of  tta« 
state  is,  in  effect,  that  if  any  railroad  com- 
pany or  person,  operating  a  railroad  within 
this  states  should  engage  in  the  business  of 
operating  another  and  aerate  public  utility 
within  the  state,  not  of  a  character  taxable 
exclusively  or  at  all  for  state  purposes  under 
section  14,  and  not  necessary,  or  convenient 
for  the  operation  of  Its  or  his  railroad,  nor  In 
any  manner  connected  therewith  as  an  ad- 
junct thereto,  the  gross,  receipts  from  the 
operation  of  such  separate  public  utility 
must  be  included  with  the  gross  receipts 
from  the  oi>eratlon  of  tbe  railroad  system 
and  connections,  and  the  fixed  percentage 
cooiputed  upon  the  whole  sum.  If  this  Is  cor- 
rect. It  would  necessarily  follow  that  the  prop- 
erty used  exclusively  In  operating  such  sepa- 
rate public  utility  would  be  exempt  from  lo- 
cal taxation  for  municipal  or  county  purposes. 
The  Interpretation  contended  for  would  en- 
large section  14  by  bringing  such  separate 
public  service  business  within  its  scope.  In  all 
such  cases,  although  It  la  not  of  a  class  men- 
tioned therein.  It  would  do  more.  Section  1 
of  article  13  of  the  Constitution  provides  that 
all  property  In  the  state  shall  be  taxed  in 
proportion  to  Its  value,  except  as  otherwise 
provided  In  the  article.  The  property  of  the 
separate  public  utility  would  not  be  wlthia 
the  exception  and  It  would,  under  section  1, 
be  subject  to  local  taxation  for  municipal 
and  county  purposes;  whereas,  under  the 
Interpretation  claimed  for  the  state,  it  would 
be  excluded  therefrom.  This  would  not  only 
be  putting  Into  section  14  a  provision  not 
contained  in  It,  and  inserting  In  section  1 
an  exception  not  there  contained,  but  It  would 
also  be  establishing  a  peculiar  and  unreason- 
able discrimination  with  respect  to  ppblie 
utilities  or  kinds  of  business  of  a  class  not 
declared  to  be  taxable  for  state  purposes. 
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.  To  make  Qw  jKpposltloii  clear,  If  furOiear  tbe  appeUont  don  not 


cporttlop  is  necesaarr,  we  may  take  the  vwy 
esse  ben  presented.  Ferries  are  not  mcn- 
tkmed  lo  MCtloB  14;  Uierefore  ttie  property 
med  la  the  operation  of  a  terry  Is  not  tax- 
able enAasfrcOy  w  at  all  for  state  purposes 
mder  that  section.  Bat  Is  svbjeet  to  local 
taxation  In  proportion  to  value,  under  section 
1.  It  wni  be  conceded  all  ferries  not 
operated  by  a  railroad  company  wtddb  Is 
also  operating  a  railroad  are  thos  subject  to 
local  taxation.  Iiocal  taxatlim  of  all  sndi 
terles  Is  antborlsed  by  sectUm  8643  of  the 
Political  Code,  and  If  Uiey  connect  more  than 
one  cotunty,  the  stationary  property  shall  be 
taxed  in  the  ooonty  In  whhdi  It  la  situated 
and  tbe  Intangible  property  and  water  cntft 
asseaaod  in  eanal  proportions  in  the  respec- 
Utb  oonntles.  But  und«  this  claim  the  mere 
&ct  fiiat  tbe  Greek  Ronte  Hurry  happens  to 
be  <nperated  by  the  Sonthem  Padflc  CSom- 
pany,  wUdi  lo  also  n^tmtiag  a  railroad 
within  tbe  states  would  canse  the  property 
of  this  particular  ferry  to  be  exdnded  from 
taxation  for  local  purposes  in  the  (Aty  and 
comity  of  San  Frandsco.  tbe  connty  of  Ala- 
meda and  the  dty  at  Oakland,  and  make  It 
taxable  ezduslvely  for  state  purposes  un'dor 
section  14,  while  all  other  ferries  werating 
between  uld  counties  not  owned  by  a  rail- 
road company  or  operating  In  connection 
with  a  railroad  would  be  taxed  only  for  local 
poiposes.  Also,  It  would  follow  that.  If  the 
Creek  Route  ferty  should  hereafter  become 
tbe  prroerty  of  some  other  corporation  which 
was  not  (operating  a  nUlroad,  Its  property 
would  again  become  subject  to  local  taxation. 
Such  imcertain  and  unnsnal  results  were 
clearly  not  within  the  contemplation  of  the 
ftamers  of  section  14  of  artlde  18  of  the 
CoDstltntlon. 

[2]  The  appellant  argues  that  since  sabdl- 
TlshHi  (a)  of  section  14,  which  declares  the 
duty  to  pay  the  taxes  provided  fOr  In  tbe 
opening  paragraph,  l^^Ins  with  the  phrase^ 
*U1  railroad  cmnpanles,"  snd,  in  descrlUng 
the  Unds  of  property  to  be  so  taxed,  doses 
with  the  phrase,  "and  other  pnverty,  <v  sny 
part  thereof  used  exdurively  in  the  opera- 
tion of  thdr  bnainesB  In  this  state,''  It  must 
follow  that  perscms  or  corporations  caning 
aa  any  budness  at  a  kind  mentlaied  In  tbe 
opening  paragrajAi  must  be  taxed  In  the 
same  manner,  and  fOr  state  purposes  exdn- 
slvdy,  apm  property  irtddi  tbey  inay  have 
and  nse  acluslTdy  In  the  (^watltm  of  a 
separate  pobUe  ntUlty  business  In  Uds  state 
Whid)  otherwise  would  not  be  so  taxable^  If 
the  meanlng'<tf  the  phrase  "their  bnabUBS  In 
this  state"  Is  to  be  enlarged  so  as  to  inciode 
any  bnatness  other  than  the  kinds  made 
taxable  by  the  flrst  paragraph  of  the  section, 
It  could  as  wdl  be  said  to  Include  any  kind 
of  buslneas  carried  on  by  such  person  or 
company,  audi,  Cor  example,  as  a  farm,  mr  a 
dry  goods  store.  Tills  would  be  absurd  and 


so  contend.  The 
argument  Is  not  sound.  The  mtlre  cont^ 
Implies  the  contrary.  The  mly  reasonable 
intennretation  Is  that  the  phrase  refers  only 
to  the  kinds  of  business  which  are  declared 
to  be  so  taxable  In  tbe  opening  paragraph 
and  Includes  iHily  the  property  which  Is  used 
exclusively  In  the  operation  of  such  baalness. 
It  was  so  held.  In  effect,  by  this  court  In 
Lake  Tahoe,  etc.,  Go.  v.  Robnta,  168  CaL 
661,  143  Pac  786,  Ann.  Gas.  m6B.  IIIM. 
We  do  not  mean  to  suggest  that  ferryboats 
and  tbe  necessary  adjuncts  used  onfy  to 
cmmeet  separate  parts  of  the  raUroad  line, 
■Qcfa  as  those  at  Port  Costa,  or  those  used 
only  to  connect  Ito  rail  lines  with  Ito  terml- 
nala  at  San  Fxaadsoot  are  not  to  be  taxed 
for  state  purposes  only  as  provided  in  se& 
tlonl4. 

It  Is  ordmd  that  Uie  judgmoit  In  each  of 
the  above-ttitltled  cases  be  afflrmed. 

We  concur:  ANGELLOm,  a  J.;  Olf 
ItBT,  X;  MELYIN,  J.;  WILBUR,  3,; 
LAWLOR.  X;  LGNNON,  J. 


(181  Cat.  SS) 

BDKBOWS  et  aL  V.  PIZCBOLEUM  DEVSL- 
OPMKNT  GO.   (U  A.  4266.) 

(Supreme  Court  of  CsHfomla.   Sept  24,  1919: 
Bebearing  Denied  Get.  28.  1019.) 

1.  OOIfTBACTS  «=9l69  —  To   BX  COHGTBUXD 
WITH  BB8PBCT  TO  SITUATrolT  OF  PABTIKS. 

A  contract  shoiild  be  constraed  with  respect 
to  tbe  aituatUtn  in  wblcb  tbe  parties  were  at 
the  time  It  was  made. 

2.  GoKTBAoTS  ^»218(1)  ~  OoirsTBiionoit  or 

AasaKUKHT  TO  OBILL  OH.  WXLL  DILiaBin'- 
LT. 

Contract  whereby  defendant  oil  develop- 
ment company  agreed  to  drill  diligently  dar- 
ing the  Ufe  of  plaintifFa  optioor  on  the  land 
Involred  held -not  to  require  defendant  to  readi 
2,S00  feet  depth  within  the  period  of  tbe  op- 
tions, even  if  oil  were  not  found,  but  morely 
to  drill  diligoidy  during  the  lif«  of  the  optlona 
until  2,600  feet  depth  was  reached,  or  dl  in 
specified  qaantitlea  found. 

3.  GONTBACTB  «=»170(2)  —  GoNSTRtTCTIOIT  BT 
FABTIBe  or  OIL  WELL  DBILLINQ  AOBBEUBirr. 

Defendant  oil  development  company,  ob- 
ligated to  drill  diligently  only  daring  tlie  life 
<tf  plalottfTa  options,  or  until  a  depth  of  2,600 
f»et  was  reached,  AeU  not  to  have  cmstrned  its 
eontraot  ottwrwlse  condnnlng  to  drUl  after 
the  period  of  the  options  had  expired;  action 
referable  to  Its  desire  to  realise  en  Ito  own  in- 
VMrtment. 

4.  OONTBAOXa  ^=>241  —  COIfTKAOT  TO  DEUX 

OIL  WILL  nuBixe  wnoaa  ALxnaxo  bt  xax- 
CIO  vv  or  OFnoHs. 
Obligation  at  defendant  ofl  deralopment 
company  under  its  contract  with  plala^fl  to 


^a»rer  etkar  OMM  aaa  MWteplB  tad  KBT-HUIIBaB  la  all  Kv-N«nb«r«d  Dlgiib  aad  ladana 
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drin  dOlgeiit^  on  land  oonred  br  pUdntifrB 
'  options  during  the  period  of  the  options,  or 
nDtD  s  depth  of  2,600  feet  was  reached,  or  oQ 
in  specified  qoastittes  foaod,  Aeld  not  changed 
by  defendant's  action  In  taking  up  the  optims; 

In  Bank. 

Appeal  from  Superior  Court,  Kern  Ckmnty ; 
Hilton  T.  Farmer,  Judge. 

Action  by  r.  B.  Burrows  and  others 
against  the  Petroleum  Derelt^ment  Com- 
pany, a.  corporation.  From  Judgment  fox 
plalntUT^  defoidant  appeals.  Reversed. 

B.  W.  Camp,  U.  T.  Clotfelter,  M.  W.  Reed, 
and  Robert  Breunan,  all  of  Los  -Angeles,  for 
appellant. 

John  T.  Thomttxi.  of  San  Francisco  (F.  W. 
Henshaw  and  Henshaw,  Black  &  Goldberg, 
all  <^  San  Francisco,  of  counsel),  for  respond- 
ents. 

OU^T,  J.  This  is  an  appeal  by  tbe  de- 
fendant from  a  Judgment  against  it  for  $40,- 
000  as  damages  for  a  breach  of  contract. 
The  contract  was  one  between  the  plaintiff 
Burrows  and  the  defendant,  and  the  other 
two  plaintiffs  are  interested  only  as  assignees 
of  Burrows  of  partial  interests  under  the 
contract.  For  simplicity  in  discussion,  we 
shall  treat  the  action  as  one  Burrows  as 
sole  plaintiff.  The  facts  are: 

In  May,  1909,  Burrows  held  fire  opthms 
for  the  purchase  of  adjoining  tracts  of  land 
in  the  Tldnlfy  of  the  Kern  conn^  oil  fleld. 
Tb»  land  bad  not  been  explored  for  oSL 
Slach  of  the  options  spedlied  the  amount  to 
be  paid  as  purchase  price  and  the  time  with- 
in whicb  it  had  to  be  paid.  One  of  the  op- 
tifms,  which  we  may  call  option  A,  contained 
no  provision  for  drilling;  Irat  eadi  <tf  the 
others  provided  as  a  condition  ot  its  contin- 
uance during  Cbe  term  ^pedfled  that  the 
don  holder  should  Immediately  begin  and 
diligently  prosecute  the  drilling  of  a  well  on 
the  land  covered  by  option  A. 

Shortly  after  acquiring  these  options,  Bur- 
rows assigned  them  to  the  defendant  under 
the  ctmtract  Involved  here.  That  contract 
provided.  In  effect,  that  the  defendant  sboald 
immediately  begin  and  diligently  prosecute 
the  drilling  of  a  well  on  the  land  covered  by 
option  A  to  a  depth  of  at  least  2.500  feet,  un- 
less oil  In  certain  spedfled  quantities  should 
be  sooner  found.  The  alleged  breach  of  con- 
tract for  which  damages  are  here  claimed  is 
the  failure  of  the  defendant  to  drill  a  well  to 
this  depth  of  2,500  feet.  If  oil  were  not 
found  within  this  depth  in  the  quantity  speci- 
fied, the  contract  provided  that  the  defend- 
ant had  the  right  to  terminate  the  agreement. 
On  the  other  hand.  If  oil  were  found,  the  de- 
fendant was  obligated  to  exercise  the  option 
and  purchase  the  lands,  In  which  case  it  was 
to  convey  certain  specified  portions  thereof 
equal  to  three-eighths  of  the  acreage  to  the 
plaintiff.  The  contract  also  provided  that 


tlM  well  shoold  be  nink  at  a  point  on  the 
land  Induded  in  option  A  to  be  designated  by 
the  plaintiff,  but  that  netUier  the  wdl  nor 
the  governmental  snbdivlston  on  which  it 
was  located  should  be  conveyed  to  the  plain- 
tiff. 

Following  the  makli%  of  the  contract  the 
defendant  began  the  drilling  of  a  well  at  a 
point  designated  by  the  plaintiff  and  proceed- 
ed diligently  with  it  When  the  well  bad 
reached  the  d^th  of  nearly,  but  not  quite. 
2,500  feet,  a  showing  of  oil  was  found,  but 
not  in  the  quantity  specified  by  the  contract 
as  relieving  tbe  defendant  of  its  obligation  to 
continue  drilling,  or  as  imposing  on  it  the  ob- 
ligation to  talce  up  tbe  options.  The  time, 
however,  of  option  A,  which  had  been  extend- 
ed, was  about  to  expire.  It  was  the  key  oi>^ 
tlon,  as  the  well  was  on  the  land  covered  by 
It,  and  the  other  options  were  conditional  on 
drilling  a  well  on  that  land.  The  plaintiff 
and  defendant,  acting  through  the  plaintiff, 
attempted  to  secure  a  further  extension  of 
option  A,  but  were  refused.  Thereupon,  al- 
though, as  we  hare  said,  the  defendant  was 
under  no  obligation  to  do  so.  It  took  up  the 
options  and  conveyed  to  the  plaintiff  the  por- 
tion of  the  land  wblch  he  was  to  receive. 

The  defendant  continued  with  the  work  on 
the  well,  but  the  greatest  depth  reached  was 
either  2,465  or  2,4S&  feet,  or  3S  or  15  feet,  as 
the  case  may  be,  short  of  the  specified  dis- 
tance. At  this  point,  through  some  mishap, 
whi<di  it  la  not  daimed  was  not  reasonably 
inddoit  to  such  operations,  the  well  was 
spdled.  The  defendant  thereapcm  promptly 
started  another  well,  and  proceeded  with  Its 
drilling  until  a  depth  of  800  feet  or  there- 
abouts was  readied,  when  this  wdl  also  was 
spoiled.  The  defendant  then  refused  to  drill 
again,  and  this  refusal  Is  the  allied  breach 
of  contract  relied  on.  Theire  is  no  allegation 
or  claim  that  up  to  this  time  the  defendant 
had  not  been  proceeding  diligently  with  tbe 
drilling  as  required  by  the  contract.  The 
time  when  the  second  well  was  spoiled,  and 
the  defendant  ceased  drilling,  was  something 
over  a  year  and  a  half  after  tbe  expiration  of 
the  prescribed  time  of  optlcm  A  as  last  ex- 
tended. 

The  only  ollegatlou  of  damage  In  tbe  com- 
plaint is  that  the  cost  of  drilling  a  2,500-foot 
well  at  tbe  point  fixed  by  the  contract — such 
point  being  on  the  defendant's,  not  the  plain- 
tiff's, land—would  be  $40,000.  The  only 
proof  of  damage  at  the  trial  was  proof  of  this 
cost,  and  this  cost  is  the  amount  allowed  the 
plaintiff  by  the  Judgment  of  the  trial  court. 

Two  questions  arise  upon  tbe  foregoing 
facts.  The  first  is :  Did  the  refusal  of  the 
defendant  to  go  on  with  drilling  after  the 
failure  of  the  second  well,  and  at  a  time  sub- 
sequent to  the  expiration  of  the  period  of  the 
options,  constitute  a  breach  of  its  contractt 
The  second  is:  Assuming  a  breach,  is  the 
cost  of  such  well,  as  distinguished  from  Ita 
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Talne  to  the  plaintiff — that  Ifl,  Its  beneficial 
effect  upon  the  value  of  bis  land,  he  having 
DO  direct  interest  In  the  well — the  correct 
measnre  of  damages? 

{1,  2]  In  order  to  determine  whether  or  not 
there  has  been  a  breach  of  the  contract,  It  is 
necessary  to  determine  just  what  the  obliga- 
tion was  which  It  la  claimed  was  broken. 
The  contract  shonid,  of  course,  be  construed 
with  respect  to  the  situation  In  which  the 
parties  were  at  the  time  it  was  made.  That 
sitoatloci  was  that  the  plaintiff  held  options 
merely  on  the  land  to  be  drilled,  and  that 
these  options  would  expire  at  the  end  of  a 
fixed  and  rather  short  period.  Under  these 
drcnxnstances  the  contract  transferred  the 
options  friKn  the  plaintiff  to  the  defendant 
iqxxi  the  conditions  that  the  latter  was  to  drill 
Ml  the  land,  and,  If  oil  were  found  In  paying 
quantity,  such  quantity  being  specified.  It 
was  to  take  up  the  options,  and  that.  If  the 
options  were  taken  up,  a  certain  portion  of 
the  land  was  to  be  conveyed  to  the  plaintiff. 
The  portions  of  the  contract  with  reference 
to  the  defendants  obllgatlMW  to  drill  and  to 
take  up  the  opticais,  which  are  the  portions 
partlcnl&rly  material  li«e,  are  as  fidlowa, 
epitorolztaig  them  In  part : 

Tint,  nat  tiie  company  [tlie  deftadant] 
«D  or  before  22d  of  May,  1900  (the  contract 
Is  dated  Hay  8,  1000),  shall  commence  the 
work  of**  driUing  a  wflU  at  a  designated  pi^nt, 
"and  will  thereafter  prosecate  the  driUing  of 
luch  well  diligently  to  a  depth  of  at  least  2,500 
feet  unle9B  cmde  petroleum"  in  certain  speci- 
6cd  unoonts  should  be  developed  sooner.  "Ac- 
ddents,  breakage  of  machinery,  and  other  cas- 
naltiee  Incident  to  the  drilling  of  sach  well 
ihaU  be  excepted  in  determining  whether  such 
wcD  fa  being  or  wa>  drilled  diUgently. 

"Second.  That  If  erode  petroleom  shall  be 
devdoped  in  said  well  in  the  quantities  above 
stated,  the  company  shall  exercise  all  or  any 
(•nd  every?)  of  said  options  and  purchase  sll 
or  any  oi  said  lands  in  accordance  with  their 
terms  from  the  givers  of  said  options  if  the  lat- 
ter m  any  of  them  can  convey  a  title  thereto 
free  and  clear  of  incumbrances." 

In  agreeing  upon  the  foregoing  provisions, 
the  parties  must  have  had  In  mind  that  the 
rig^t  to  drill  would  expire  with  the  expira- 
tion of  the  options,  and  that  the  only  way 
they  had  as  of  right  to  extend  this  time  was 
to  take  the  options  up.  Nevertheless,  the 
only  provision  In  the  contract  requiring  their 
taking  np  Is  the  one  quoted  that  they  shall 
be  taken  np  If  oil  in  certain  quantities  is 
found,  in  which  case  the  defendant  is  no  lon- 
ger obliged  to  continue  drilling.  It  is  appar- 
ent, therefore,  that  the  parties  contemplated 
both  that  drilling  should  cease  upon  the  ex- 
piration of  the  options  If  they  were  not  tak- 
en up,  and  also  that  the  defendant  was  under 
DO  obligation  to  take  them  up  unless  oil  in 
paying  quantities  were  found  before  that 
time. 

JUat  la  there  anything  In  the  contract  requir- 


ing the  defendant  to  reach  a  depth  of  2,500 
feet  within  the  period  of  the  options,  even  if 
oil  were  not  found.  Its  obligation  is  to  drill 
diligently,  and  the  provision  relative  to  reach- 
ing a  depth  of  2,S00  feet  Is  merely  that  the 
defendant  can  stop  when  this  depth  Is  reach- 
ed, even  If  oil  be  not  found.  It  Is  a  limitation 
on  the  obligation,  not  an  Imposing  of  an  af- 
firmative and  most  drastic  burden.  There  is 
a  vbry  great  difference  between  agreeing  to 
drill  dll^ntly  during  a  limited  and  fairly 
short  time  until  a  depth  of  2,500  feet  is  reach- 
ed and  agre^g  absolutely  to  reach  such 
depth  within  tlutt  time.  There  la  nothing 
whatever  in  the  contract  to  support  the  view 
that  the  defaidant  insured  a  well  2JS00  feet 
deep  within  the  period  of  the  options,  unless 
oil  were  found  sooner,  dillg«ice  or  no  dili- 
gence ;  but,  on  the  contrary,  the  express  lan- 
guage of  the  obligation  is  only  that  the  de- 
fendant shall  "prosecute  the  drilling  of  such 
weU  dnigentiy." 

The  necessary  conatmction  of  the  contract, 
the  thing  which  the  parties  must  of  necosslty 
have  had  tn  mind,  was,  therefore,  that  the 
defendant's  obligation  to  drill  diligently 
would  cease  with  the  expiration  of  the  op- 
titms,  unless  sooner  terminated  by  readilng 
a  dapth  of  2,600  feet  or  finding  on,  uid  that 
there  was  no  obligation  resting  on  it  to  reach 
that  depth  within  that  time,  provided  only 
that  it  drilled  dillgentiy.  This  conclusion 
can  be  tested  by  assuming  In  this  case  that 
the  defendant  did  not  take  up  the  options,  as 
It  was  not  required  to  do,  and  had  gone  on, 
without  reaching  a  depth  of  2,500  feet  or  find- 
ing oil,  drilling  diligently  until  the  options 
expired  and  it  could  no  longer  drill.  Could 
It  be  claimed  under  these  circumstances  that 
the  defendant  bad  not  fulfilled  its  contract 
to  the  letter?  It  is  certahi  that  it  could  not 

We  baTO  devoted  this  much  time  to  what 
seems  to  ns  a  very  apparent  proposlUon. 
namely,  tliat  the  defendant's  obligation  to 
drill  was  only  to  drill  with  diligence  durlnj< 
the  period  of  tiie  <^oiu,  l)ecause  we  believe 
it  is  the  essential  point  in  the  case.  The  de- 
fendant did  drill  diligently  during  the  entire 
period  of  the  options,  and  In  fact  for  more 
than  a  year  and  a  half  after,  and  no  claim  Is 
made  here  that  It  did  not.  The  claim  is  that 
long  afterwards  It  refused  to  continue  fur- 
ther. 

But,  it  may  be  said,  the  options  did  not  ct' 
pire,  the  defendant  took  them  up.  and  its 
right  to  continue  drillicg  for  the  benefit  o1 
Itself  and  the  plaintiff  was  therefore  not  lost. 
But  the  question  here  is  not  one  as  to  the 
right  to  continue,  but  as  to  the  obligation  to 
continue;  and  that  obligation  must  he  deter- 
mined, as  it  must  have  been  understood  at  the 
time  the  contract  was  made.  At  that  time 
the  parties  must  clearly  have  understood  tba^ 
the  defendant's  obligation  would  expire  with 
the  period  of  the  options.  It  would  be  indeed 
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a  reniarkable  constrnctloD  to  pnt  upon  the 
contract  to  Bay  that  It  meant  that  If  the  de- 
fendant, Tolnntarlly  and  without  any  obliga- 
tion so  to  do,  should  take  up  the  (^tlons  for 
the  joint  benefit  of  Itself  and  the  plaintiff  at 
an  eKpenae  of  (33,600,  it  would  do  so  only  un- 
der penalty  of  being  obligated  to  continue  In- 
definitely, no  matter  what  the  time  and  ex- 
pense might  be,  to  drtll  until  either  a  w^l  2,- 
500  feet  de^  was  obtained  or  oil  was  found. 
Tet  Oils  action,  unwittingly  in  aU  probability, 
Is  nothiiq;  more  than  an  attempt  to  lmp<»e 
just  tlut  penalty.  The  defendant  was  under 
no  obligation  to  take  up  the  options.  AU  it 
had  to  do  at  the  tbne  It  took  them  up  was  to 
go  on  diligently  with  the  well,  as  It  was  doing 
and  did,  and  let  the  cfptSsaiB  ezidre^  and  it 
would  tie  tree  and  clear  of  any  reastmable 
possibility  of  claim.  It  would  be  wholly  un- 
leaaonalde  to  hold  that  by  taking  them  up  it 
aamimed  any  obligation  different  or  more  ez- 
tenaive  than  the  contract  originally  provided 
toe,  particularly  one  so  different  and  so  much 
more  burdensome  as  the  absolute  obligation 
here,  insisted  on.  lite  taking  up  of  the  op- 
tlcHU  worked  no  detriment  to  the  plaintiff, 
and  could  work  none,  but  quite  the  contrary. 
It  could  only  work  a  benefit  to  him,  and  did 
so.  Its  sole  effect  has  been  that  the  plaintiff 
has  acquired  without  cost  to  him  several 
hundred  acres  of  land,  which  he  would  other- 
wise not  have  received,  and  has  bad  the  bene- 
fit, If  there  be  any,  of  continued  explorati<Hi 
by  the  defendant  for  a  very  considerable  pe- 
riod longer  than  it  was  contemplated  by  the 
contract  such  exploration  without  discovery 
would  continue.  Such  a  change  of  position, 
wholly  beneficial  to  the  plaintiff,  cannot  rea- 
sonably be  made  a  ground  for  imposing  on 
the  defoidant  an  obligation  whldi  most  cer- 
tainly It  did  not  otherwise  assume. 

It  may  be  said,  also,  that  if  the  i^tlons 
had  been  extended,  instead  of  bdng  taken  up, 
the  d^endant's  obligation  to  drill  would  have 
omUnned  durli^c  the  time  of  audi  extension, 
and  the  effect  of  taking  them  up  was  to  se- 
cure inch  txteoAatu  The  key  ojfOoa,  option 
A,  wajt  in  fiict  extended  twice*  and  it  was 
(wly  on  the  approach  of  the  expiration  of  the 
seomd  extension  that  the  land  was  purchas- 
ed. It  is  probably  true  that  by  these  exten- 
itouB,  obtained  at  its  instance,  or  at  the  joint 
instance  of  itself  and  the  plaintiff,  the  de- 
fendant's obligation  to  drill  was  likewise  ex- 
tended, and  that  the  same  would  have  been 
true,  if  further  extensions  had  been  similarly 
-obtained.  But  the  defendant's  obligation  in 
the  case  of  extensions  merely  of  the  options 
would  still  remain  essentially  the  same.  It 
would  be  still  an  obligation  to  drill  diligently 
during  a  certain  time,  and  as  such  might  fair- 
ly come  within  both  the  scoik  of  the  contract 
and  the  original  contemplation  of  the  parties. 
But  to  give  the  same  effect  to  a  taking  up  of 
the  optUma,  la,  u  we  have  said,  to  impose  a 


wholly  different  obllgatluL  The  time  ele- 
ment  is  removed,  and  the  defendant's  obliga- 
tiaa  la  no  longer  oae  merdy  to  drill  diligently, 
but  la  one  to  Insure  a  well  2,600  feet  deep, 
unless  oU  be  found  at  a  lees  depth,  from 
which  no  amount  of  diligence  will  excuse  it. 
So  different  an  obligation  cannot  be  said  to 
come  within  the  scope  of  tiie  ctntract  or  the 
original  contonpiatlOQ  of  the  partiee. 

[3]  It  may  t»e  said,  also,  that  the  defend- 
ant, by  continuing  to  drill  after  the  period  of 
tbe  options  had  expired.  Itself  pnt  a  construc- 
tion on  ths  contract  that  it  was  obligated  so 
to  oonttnue.  This  can  bo  tndy  said  only  it 
the  natural  Inferoue  from  the  fact  of  Its 
continuing  Is  that  it  did  ao  because  It  bdiev- 
ed  itself  obligated.  It  Is  only  in  case  fbe  de- 
fendanfa  action  in  .continuing  to  drill  can  be 
reasonably  explained  only  on  the  supposition 
that  it  beUered  Itself  bound  to  do  so  that  It 
can  be  said  that  its  action  evidences  a  belief 
on  its  part  that  It  was  so  bound.  But  this  is 
not  the  fact  There  Is  another  and  most  ap- 
parent explanation.  The  defendant  was  then, 
the  owner  of  several  hundred  acres  of  possi- 
ble oil  lands.  It  had  invested  in  tliem  some 
$33,500  as  their  purchase  pric^  plus  the  cost 
up  to  that  time  of  the  well  it  was  drilling. 
This  cost  was  In  the  neighborhood  of  $26,- 
000  more.  Under  these  circumstances,  the 
most  natural  thing  for  the  defendant  to  do 
was  to  continue  its  exploration,  whether'  it 
was  obligated  so  to  do  or  not.  In  order  to  de- 
velop the  property  it  had  acquired  and  to  re- 
alize on  the  Investment  it  had  made.  Its  ac- 
tion In  continuing  exploration  is  fully  ex- 
plainable on  this  groimd,  and  does  not  give 
rise  to  any  inference  that  the  defendant  con- 
tinued because  it  believed  itself  bound  to 
continue.  Bound  or  not  bound,  the  natural 
Uiing  for  it  to  do  was  to  continue. 

Finally,  it  la  ai^ed  that  the  terms  of  the 
several  deeds  by  tlie  detoidant  to  the  plain- 
tiff made  as  each  of  the  options  was  taken 
up  and  oonveyii^  to  the  plaintiff  the  portion 
of  the  land  he  was  to  have,  Indicate  that  the 
obligation  aC  tlie. defendant  to  drill  was  to 
continue.  The  language  relied  on  varies 
slightly  as  between  the  different  deeds,  but 
the  variations  ara  ImmaterloL  Taking  the 
language  In  one  as  typical.  It  consists  In  a 
recital  that  the  deed  Is  made  by  the  defend- 
ant *Hn  fulfillment  of  a  part  of  Its  obliga- 
tions" to  the  plaintiff  under  the  contract  here 
involved.  The  answer  to  this  argument  la 
that  the  recital  is  strictly  accurate  under  any 
theory  of  the  case.  E^ch  deed — conveying 
only  a  part  of  the  land  the  plaintiff  was  to 
have — was  by  ifself  of  necessity  in  part  ful- 
fillment only  of  the  defendant's  obligation,  no 
matter  what  view  may  be  taken  of  the  con- 
tract. 

[4]  Summing  the  discussion  up,  It  seems  to 
us  that  the  fair  construction  of  the  contract 
— In  fact,  tiie  only  posalUe  reasonable  con- 
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strQctton — is  tbat  the  defendant's  obllgQtioD 
nnder  the  contract  at  the  time  the  parties 
made  it  was  to  drill  diligently  through  the 
period  of  the  options,  unless  wltliin  tbat  pe- 
riod a  depth  of  2,500  feet  was  reached  or  oil 
Id  the  paying  quantities  specified  by  the  con- 
tract found.  It  also  seema  to  us  clear  that 
this  obUgatlon  was  not  changed  by  the  tak- 
ing ap  the  optimB,  and  In  partlcnlar  it  was 
not  transformed  into  the  very  different  obll- 
gitim  of  KiutraDte^ng  ^flwr  a  wdl  2,S00 
feet  deep  or  the  finding  of  oIL  Sndi  being 
the  obligation  of  the  defendant.  Ita  refusal  to 
eontlnne  drilling  long  after  tbe  ezidratian  of 
the  period  during  whidi  It  was  required  to 
drill  was  not  a  breach  of  its  contract 

It  follows  tbat  idaintlff  has  no  cause  of  ac- 
tioD  on  the  pleadings  and  proof  presmted. 
This  conclusion  renders  unnecessary  a  con- 
rideratlon  of  Ou  question  as  to  the  measure 
of  damages. 

Judgment  rerersed. 

We  concur:  ANGELLOTTI,  C  X;  SHAW, 
X;  MEIiVIN,  J.;  LAWLOR,  J. 

WTLBTTR,  J.  (concurring).  I  ooncnr  In  the 
^gment  for  the  reasons  stated  in  fba  main 
(^ion,  and  for  the  further  reastm  that  if 
we  assume,  as  the  respondent  contends,  that 
die  agreement  required  the  appellant  to  sink 
the  wdl  to  a  depth  of  2,500  ftet,  the  damages 
fbr  breach  of  snch  an  agreement,  under  the 
drcnmstancea  stated,  are  too  specnlatlTe  to 
Justify  a  recovery  of  substantial  damages. 
Id  Ods  case  the  well  was  sunk  within  IS  feet 
of  the  required  depth,  oH  was  stmck,  and 
property  values  were  correspondingly  «i< 
hanced,  and  upon  the  strength  of  that  show- 
ing the  appellant  exercised  the  optlmis  and 
cmveyed  to  the  re^KHidakt  aU  the  land  It 
was  required  to  convey  In  the  event  ttiat  the 
well  had  been  completed  or  oil  struck  in  pey- 
infi  quantities.  If  the  well  had  been  sunk  IS 
feet  deeper.  It  would  either  have  enhanced 
or  d^reclated  the  value  of  the  surrounding 
property,  and  the  question  of  whether  it 
would  enhance  or  decrease  sudi  value  Is  pure- 
ly speculative.  Escondldo  Oil  Co.  v.  Glaser, 
144  CaL  404,  T7  Pac.  1040;  McComber  v.  Kel- 
lerman,  162  Cal.  749.  124  Pac.  431;  Taylor  v. 
N.  P.  C.  B.  R.  Co.,  66  CaL  817. 

IcoDCor:  LBNNON,  X 

an  CaL  SM)  ■ 
HAlfBIir  V.  WOOD  «t  aL   (S.  T.  8290.) 
(Supreme  Court  of  Califoinla.   B«t  2ft, 
1.  Lakdlord  avd  tenant  4=9>6S(1,  2>— Rioht 

or  TERAIfT  TO  SET  UP  ACQITIBBD  TXIU  AS 
DEFENSE  TO  SPXCUflC  PEBFOEUANCI  AOAUTSr 

unDLoao. 

Tbongh  tenant  at  will  b;  written  asreement 
between  bin  and  purchoBer  of  property  termi- 


nated tenancy  at  win  and  became  parcIiaBer*B 
tenant  for  a  term  certain,  he  was  not  preclud- 
ed from  acgniring  title  from  the  original  own- 
er, nor  in  the  purchaser's  action  for  Bpedfic 
pwformance  Is  he  precluded  from  scttinc  op 
any  title  he  may  have  ao  aegulred ;  the  pontea- 
er  not  HeUng  to  recover  for  the  use  and  oc- 
cupation nnder  the  lease,  but  having  put  the 
title  in  lisue. 

2.  VBNDOB  AlfD  FUaCHASEB  4=»228(4) — No- 
TIOK  or  PBIOB  CONTaACT  VOIUABLK  URDEB 
BXATUTB  OT  lUUDS  DOSS  ROT  AVROT  TTIU 
or  TEHDKB. 

That  a  purehaser  of  land  took  it  irith  notice 
of  a  prior  omtract  of  sal^  voidable  under  the 
statute  of  frauds,  does  not  affect  his  title  unless 
the  caae  cornea  within  some  ezcepUon  reeog- 
nised  by  equity. 

8.  S^UDS,  STATUTE  OT  «=»119(l)--BQOTrT 
WUX  BELZBVB  AGAINST  JT  WAEBX  n  WOULD 
FUCI  PABTT  BKSXSnHO  HT  IHCQUITABU  PO- 

amoR. 

Equity  is  bound  hj  die  statute  of  bands, 

and  general  relief  agninat  it  Is  given  only 
where  to  allow  It  to  be  set  up  would  be  to  se- 
cure  to  the  party  relying  on  It  the  fruits  ot 
actual  fraud,  or  where  it  would  place  the  i»ar- 
t;  reeiBting  it  in  an  loequiuble  position;  it 
appearing  further  there  is  evidence  as  good  as 
a  writing  between  the  parties. 

4.  Fbaudb,  Statutb  or  «=»129(t2)— Posses- 
sion BT  TERAMT  OR  OSAL  SALX  OP  lARD  IR- 
SUmOIENT. 

Possession  of  land  by  buyer  under  oral 
contract  effected  by  the  technical  posseeaion  ot 
a  tenant,  wbo  for  long  before  the  creation  ot 
his  tenancy  under  the  buyer  had  been  occupy- 
ing the  land  as  tenant  at  will  of  the  seller, 
not  the  character  of  possession  which  would 
take  the  oral  contract  of  sale  out  of  the  stat- 
ute of  frauds,  not  rendering  the  buyer  liable 
to  an  action  for  trespass,  and  not  evideneiag 
clearly  the  new  ownership. 

Shaw,  J.,  dissenting  in  part 
In  Bank. 

Appeal  fnHn  Superior  Court,  lf«kteiey 

County;  J.  A.  Bardin.  Judge. 

Action  by  Richard  Hamb^  against  Web- 
ster Wood  and  others.  From  judgment  f<w 
defendants,  plaintiff  appeals.  Affirmed. 

C.  P.  Lacey,  of  Salinas,  for  appellant 
Alex  Webster,  of  Paso  Robles,  and  Chaa. 
a  Rosendale^  of  Salinas  (CuUlnan  ft  Hlckey. 
of  San  Frandsoo,  ot  coonsd),  for  respoidr 
ents. 

LiENNON,  J.  The  facts  upon  which  thla 
appeal  Is  based  are  stated  as  follows  In  the 
opInlMi  prepared  by  Mr.  Justice  Beaaly,  sit- 
ting pro  tempore  as  a  member  of  the  District 
Court  of  Appeal  for  tbB  First  App^te  Dis- 
trict: 

"This  action  was  brought  to  obtain  a  decree 
of  specific  performance  of  an  oral  mntnct  for 
the  conveyance  of  real  property.  The  record 
consists  of  the  Judgmuit  roll  alone.   B^om  the 
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findinss  It  appesn  that  on  Uarcli  13;  1916. 
plaintiff  entered  into  an  oral  agreement  with 
defoidant  Wise  for  the  parchaae  of  tfae  prop- 
erty in  qneetioo  for  the  sum  of  $1,000,  and 
that  said  defendant  antboriied  and  directed  the 
plaintiff  to  take  posaession  of  the  property, 
which  was  distant  about  one  hundred  miles 
from  the  place  where  the  agreement  was  made. 
Prior  to,  and  at  the  time  of  the  making  of  this 
agreement,  the  property  was  in  the  possession 
of  one  Webster  Wood,  who  la  also  a  defradant 
in  the  action.  Wood  occupied  the  land  from 
the  fall  of  1913  to  tlie  fall  of  1915  as  a  tenant 
of  defendant  Wise,  the  owner.  Wise  bad  re- 
fused to  make  a  further  lease  of  the  premises  to 
Wood,  but  entered  into  an  oral  agreement 
with  him,  by  the  terms  of  which  it  was  stipu- 
lated that  Wood  might  boy  tfae  land  for  the 
sum  of  $1,400,  and  pay  for  it  later  out  of  the 
proceeds  of  the  aale  of  a  crop  of  grain  that  be 
then  had  on  hand,  and  in  the  meantime  he 
might  retain  possession  of  the  land.  Wood  sold 
the  grain,  but  did  not  avail  himsdf  of  the  op* 
tion  of  purchase  up  to  the  time  of  plaintiff's 
agreement.  He  entered  into  the  possession  of 
the  land,  however,  and  began  the  cultivation 
thereof,  and  in  the  fall  of  1915,  or  in  the 
spring  of  1916,  bnt  prior  to  March  12,  1916, 
when  the  agreement  here  involved  was  entered 
into,  he  seeded  about  fifty  acrea  to  barley,  which 
was  growing  up<Hi  the  lands  at  the  time  plain- 
tiff and  defendant  Wist  entered  Into  their  oral 
agreement  ot  aale,  and  plaintiff  waa  familiar 
with  this  fact.  Five  days  after  thia  oral  agree- 
ment, and  on  March  17,  1916,  the  plaintiff 
told  defendant  Wood  that  he  had  purchased  the 
real  property,  and  that  he  had  a  deed  thereto 
which  waa  of  record.  The  statement,  in  so  far 
as  it  related  to  the  deed,  was  false.  Tfae  same 
day  plaintiff  and  defendant  Wood  entered  into 
a  written  agreement  by  the  terms  of  which  de- 
fmdant  Wood  leased  from  i^intiff  tlie  land 
in  question,  together  with  ^0  acrea  of  other 
land  all  in  one  body,  from  March  17,  1916,  to 
November  1,  1916.  Thereafter,  on  March  25, 
1916,  while  negotiating  with  Wise  relative  to 
the  purchase  of  said  land,  defendant  Wood  re- 
ceived notice  of  all  the  terms  of  the  agreement 
between  plaintiff  and  Wise.  Upon  learning 
that  the  agreement  of  sale  was  an  oral  one,  and 
that  it  had  not  heen  concluded,  Wood  induced 
Wise  to  convey  him  the  property  for  a  consid- 
eration of  $1,400,  the  deed  conveying  the  same 
being  immediately  recorded  by  Wood.  There- 
after plaintiff  tendered  Wise  the  sum  of  $1,000, 
hia  purchase  price,  and  upon  Wise's  refusing  to 
convey,  this  action  waa  brought." 

It  further  appears,  as  found  by  the  trial 
court: 

"That  the  defendant  Wood,  during  the  period 
from  Slarch  17,  1916,  until  the  conveyance  of 
paid  real  property  by  defendant  Wise,  to  de- 
fendant Wood,  continued  to  remain  in  posses- 
siOQ  of  said  premises  as  follows:  By  continu* 
ing  to  exercise  dominion  over  said  premises 
and  to  have  growing  thereon  the  crop  of  grain 
referred  to,  but  during  said  time  did  not  make 
any  physical  entry  upon  or  Into  said  premises," 

"In  ita  conclusion  of  law  the  trial  court  holds 
that  tfae  plaintiff  never  took  actual  possession 
of  the  premises  agreed  to  be  conveyed,  and  that 
there  waa  no  part  performance  of  the  agree- 
ment sufficient  to  take  the  agreement  out  of  the 


statute  of  frauds  or  to  enable  plaintiff  to 
ciScally  enforce  the  same.  This  contusion  la, 
based  upon  the  finding  'that  the  plaintiff  did  not 
go  physically  upon  the  said  described  real  prop- 
erty, and  did  not  take  any  possession  thereof 
other  than  by  the  execation  of  aaid  lease  to  the 
defendant  Wood.' " 

[f]  Even  If  it  be  conceded  that  <hi  MenA 
17,  1916,  Wood  was  a  tenant  at  wUI  holding 
tinder  Wise,  and  Out,  by  the  written  agree- 
ment entered  Into  on  that  date  between  Wood 
and  Hamber.  Wood  terminated  the  tenancy 
at  will  and  became  the  tenant  of  Hambey  tor 
a  term  c«tain,  nerertbeleas  Wood  was  not 
prednded  from  acquiring  title  to  the  proper- 
ty from  ynae,  nor  la  be  precluded  from  set- 
ting  np  In  this  action  any  title  be  may  have 
80  acquired,  inaunucb  as  Hambey  is  not  seek- 
ing to  recorer  lor  the  nae  and  occupatlMi  ot 
the  land  under  the  lease,  but  has  put  the  ti- 
tle ItseU  in  issue.  Jodien  t.  Tibbells,  50 
Mich.  3S.  14  N.  W.  090;  McKIe  t.  Anderson, 
78  Tex.  207.  14  S.  W.  576.  It  follows  that 
Hambey  Is  entitled  to  compd  a  couTeyance 
from  Wood  only  in  event  the  latter  acquired 
title  under  circumstencea  roiderlng  It  uncon- 
scicmable  for  bim  to  ke^  Oie  land.  In  other 
wOTds,  the  sint^e  Questloa  presmted  upon 
this  appeal  is  whether  or  not  Wood  purchas- 
ed tbe  land  in  good  fiUtb,  it  not  being  denied 
that  he  paid  value. 

[2]  It  is  well  settled  that  the  fact  that  a 
purchaser  ot  land  took  It  witb  notice  of  ft 
prior  contract  of  sale,  avoidable  under  the 
statute  ot  frauds,  does  not  affect  his  title 
thereto^  unless  the  case  falls  within  some  ex- 
ception whldi  equity  recognizes.  89  Oyc 
1772,  and  cases  dted.  It  la  necessary.  Uiere- 
fore,  for  ne  to  determine  whether  or  not  the 
facts  of  tbe  case  disclose  any  drcumstance 
serving  to  lift  Hamb^'s  oral  contract  of  pur- 
chase out  of  tfae  statute  of  frauds  (a  or  be- 
fore the  date  of  the  conveyance  to  Wood. 

(3]  Hambey  contends  that  his  possession  of 
the  land  was  such  a  part  performance  of  tbe 
contract  as  to  take  It  out  of  the  operatl<ni  of 
tbe  statute.  As  pointed  out  by  Lord  Black- 
burn In  Maddison  v,  Alderson,  L.  R.  8  A.  O. 
467,  the  cases  allowing  possession  given  and 
received  to  suffice  to  take  a  contract  for  tbe 
sale  of  an  Interest  in  land  out  of  tbe  statute 
of  frauds  have,  in  effect,  construed  the  stat- 
ute relative  to  agreements  for  the  sale  of 
land  as  if  It  contained  tbe  words  "or  unless 
possession  of  tbe  land  shall  be  given  and 
received."  This  construction  of  tbe  statute 
has  been  adopted  in  California.  Calanchlnl 
V.  Branstetter,  84  Cal.  249,  24  Pac.  149; 
Moulton  V.  Harris,  94  Cal.  421,  29  Pac.  706. 
It  only  remains  to  consider  whether  or  not 
the  nature  of  Hambey's  possession  was  such 
as  to  satisfy  the  requirement  of  tbe  statute. 
In  considering  this  question.  It  Is  not  to  be 
forgotten  that  equity  Is  after  all  bound  by 
the  statute  of  frauds,  and  that  in  general  re- 
lief Is  given  against  the  statute  only  Id  two 
classes  of  cases,  first,  where  to  allow  tbe  stat-, 
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nte  to  be  set  up  would  be  to  secure  to  the 
party  relying  upon  It  fbe  fmlta  of  actual 
fraud,  and,  secondt  where  to  allow  tfie  stat- 
ute to  be  set  up  would  place  the  party  reslgt- 
ing  it  tat  an  Inequitable  position,  It  appearing 
further  that  there  la  evidence  Just  as  good  as 
a  writing  of  tha  agreement  between  the  par- 
ties. lYy  on  Spedflc  Performance  (6th  Ed.) 
H  584.  585.  In  the  absence  of  actoal  fraud, 
flie  Question  here  presented  la  whether  or  not 
Hambey'8  possession  of  the  land  at  any  time 
before  the  conveyance  to  Wood  was  such 
as  to  place  him  in  an  inequitable  position  If 
preduded  from  proving  his  oral  contract  and 
whether  or  not  It  was  also  such  as  to  furnish 
evidence  Just  as  good  as  a  writing  of  the 
agreement  between  himself  and  Wise.  The 
inequitable  situation  which  Is  contemplated 
by  the  cases  holding  that  the  vmdee's  posaee- 
don  will  suffice  to  take  a  «mtract  for  the 
sale  of  land  out  of  the  statute  of  firauds  is 
tbe  vendee's  liability  to  an  action  for  tres- 
pass if  be  Is  not  allowed  to  prove  his  oral 
cootract.  Tbe  evidence  Just  as  good  as  a 
writing  contemplated  by  those  cases  Is  tbe 
vicdbtlity  and  notoriety  of  an  actoal  posses- 
sion manifesting  clearly  and  unequivocally  a 
new  and  distinctive  ownership.  Charplot  v. 
Sigerson,  25  Mo.  63 ;  Ackerman  v.  Flaher,  67 
Pa.  400;  Arguello  v.  Edlnger,  10  Oal.  160; 
Pulton  T.  Jansen,  09  Cal.  687,  34  Pac  831, 
This  court.  In  Davis  v.  Judson.  169  CaL  121, 
132,  113  Pac.  147,  162,  expressly  holding  that 
a  nnninal  or  merely  tetdmical  posseasbm  was 
not  tnfficlent,  laid  down  tbe  rule  that— 

fHift  "posMSsion  which  must  be  taken  In  or- 
der to  meet  tlie  equitable  requirement  of  part 
performance,  and  warrant  spedfle  performance 
of  the  contract.  Is  actoal  possession  by  the  ven- 
dee. Tbe  ground  npon  which  poBsessioD,  as  con- 
ttjtotiog  part  performance  and  aothoriztng  spe- 
cific performance,  is  supported,  is  that  the 
veadee  would  be  exposed  to  llabilltr  as  a  tres- 
passer. If  be  could  not  invtte  tbe  protection  of 
tbe  contract:  Tbe  uniform  role,  however,  la 
that  such  possession  must  be  an  actual  poBses- 
sion  by  tiie  vendee ;  there  must  exist  Che  phys- 
ical fmet  of  possession  in  him ;  a  possession  vis- 
ible, notorlona,  and  exclusive,  such  as  manifests 
definitely  and  deariy  that  the  vendee  is  claim- 
ing and  asserting  a  distinctive  ownership  of  the 
property,  which  is  inconsistent  with  the  right 
«f  posaeadm  or  ownership  in  any  other  person. 
Leas  dian  tiiis  could  not  oonstitnte  a  vendee  a 
trespasser,  and  hence  this  actual  possession 
must,  under  the  au1horitIei«  exist  to  constitute 
such  part  performance  as  warrants  the  equita- 
ble interpcNBitioD  of  a  court  to  decree  spedfle 
performance." 


Even  more  directly  to  the  point  in  the  pres- 
ent case  la  the  rule  stated  In  Browne  on  the 
Statote  of  Frauds  (Btb  Ed.)  {  478: 

allow  a  mere  tedmical  possesdon,  not 
open  to  the  observation  of  the  neighborhood, 
and  capable  of  being  proved  only  by  select  and 
confidential  wltoesses,  to  be  suffident  f<nr  ob- 
taining a  decree  to  enforce  the  contract,  would 
■sniffstly  affMd  aa  opportunity  fw  and  an 
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encouragement  to  dishonest  testimony.  Thus, 
where  the  vendor,  having  at  the  time  a  tenant 
in  possesdon,  makes  a  verba]  sale  of  the  prem- 
ises, it  has  been  held  that,  the  tenant  remaining 
in  possession,  and  merely  attorney  to  the  pur- 
diaser,  diere  was  no  such  open  and  notorions 
diange  of  possession  as  would  justify  a  court 
of  equity  In  enfordng  a  contract,  and  tiiat,  at 
any  rate,  the  attornment  must  be  fqrmal,  pub- 
lic, and  explicit" 

In  support  of  the  text  the  author  dtea 
Brawdy  v.  Brawdy,  7  Pa.  167,  and  Johnston 
V.  Clancy,  4  Blackf.  and.)  94,  28  Am.  Dec.  45. 

t4]  Hambey  never  entered  Into  physical 
possession  of  the  land.  Moreover,  conceding 
that  between  March  17  and  March  25,  1910, 
Wood's  possession  was  the  possession  of 
Hambey,  the  fttct  remains  that  during  tbat 
time  Wood  did  not  make  any  physical  entry 
upon  the  premises.  Hambey's  possession,  If 
It  may  be  called  such,  was  technical  posses- 
sion by  a  tenant  who  for  a  long  period  of 
time  prior  to  tbe  creation  of  the  traiancy  had 
been  occupying  the  land  as  the  tenant  of  the 
vendor.  It  is  clear  that  this  possession  had 
not  tbe  essential  character  of  the  possession 
which  will  suffice  to  take  an  oral  contract 
for  the  sale  of  land  out  of  the  statute  of 
frauds.  Neither  by  himself  nor  by  his  ten- 
ant did  Hambey  enter  Into  a  possession  such 
as  would  render  him  liable  to  an  action  for 
trespass.  No  Ineqnltoble  situation  would 
therefore  have  been  created  by  refusing  to 
allow  him  to  set  up  tbe  contract  of  purchase. 
Neither  by  himself  nor  by  hia  tenant  did  he 
enter  Into  a  visible  and  notorious  possession 
manifesting  clearly  and  unequivocally  a  new 
and  distinctive  ownership.  There  was  there- 
fore a  total  absence  of  any  act  referable  to 
the  contract  such  as,  when  coupled  with  the 
Inequitable  situation,  gives  a  court  of  equity 
Jurisdiction  to  enforce  an  oral  contract  for 
the  sale  of  an  Interest  in  land.  The  focts  of 
the  case,  accordingly,  disclose  no  drcum- 
stance  serving  to  lift  Hambey's  oral  contract 
of  purchase  x>ut  of  tbe  stotute  of  frauds  on 
or  before  the  date  of  tbe  conveyance  to 
Wood.  It  follows  that  Wood,  having  pur- 
chased the  land  in  good  faith  and  for  value, 
does  not  bold  tiOe  as  an  InTOlontaiy  tmstee 
for  Hambey. 
Tbe  Jud^ent  la  afflnned. 


We  concur:  ANGELLOTTI,  a  J.;  Olr- 
NET,  J.;  MELVIN,  J.;  WILBUR.  J.; 
XJlWTX>R,  J. 

SHAW,  J.  I  concur  In  the  Judgment,  but 
I  do  not  fully  agree  with  all  the  reasons  ad- 
vanced by  Justice  LBNNON.  The  rule  la 
that  the  possession  of  land  the  vender  un- 
der an  oral  contract,  in  order  to  constitute 
part  performance  and  render  tbe  contract  en- 
forceable, must  be  such  aa  would  make  him 
liable  for  trespass.  If  he  could  not  JusU^  his 
possession  except  by  the  void  oral  contract  of 
Thla  rule  was  adopted  in  equity  when 


Digitized  by 


Google 


12 


184  PAOIFIO 


RBPOKFIBB 


tbs  oommim-law  tema  of  actkn  for  trespafts 
were  In  use.  Under  tbe  cMuwm  Uw,  one 
who  entered  on  land  throng  lila  tenant  to 
wiiom  he  bad  let  the  land  for  a  term  waa  lia- 
ble, atter  recovery  In  ejectment  by  the  trae 
owner,  to  an  action  of  trespan  for  mesne 
IwofitB,  and  the  fact  tliat  be  bad  not  person- 
ally entered  on  the  land  wonid  not  excnae 
him.  Nor  would  It  excnae  hbn  In  an  action 
of  trespass  for  breaking  and  entoInK,  if  he 
bad  leased  tbe  land  and  anthorteed  his  ten- 
ant to  enter  tbnennder.  Tlierefore  the  fact 
tliat  one  was  In  poseesslon  hia  tenant 
woold  make  blm  liable  for  trespass  and 
woold  snffldentlj  ansmr  that  part  of  the 
equity  rule  In  actions  for  spedfle  perform- 
ance. In  this  case  both  Hamb^  and  Wood 
woold  baTO  been  liable  to  Wise  for  mesne 
profits  If  tbe  sale  to  Hambey  and  Wood's 
poasesston  nnder  tbe  lease  coiAd  not  have  pro- 
tected them. 

It  Is  dear  aim  that  this  should  be  tbe 
rale.  There  are  many  cases  aa  of  property 
built  for  ratal  purposes,  where  the  only  pos- 
sesslim  ever  taken  or  contonplated  by  the 
parties  to  a  sale  is  a  possession  accomplished 
by  tbe  attwnment  of  the  tenant  in  possession 
to  the  new  owner.  It  has  never  beea  suppos- 
ed that  poraeaidon  of  sudi  property,  when  so 
taten,  could  not  constitute  a  sufficient  part 
performance.  In  so  ter  as  the  main  opinion 
is  incouslBtqit  with  flie  above  1  do  not  agree 
with  It, 


asi  Cfti.  SM) 

ANDERSON  t.  ABONBOHN  et  aL 
(S.  F.  8881.) 

(Bttpmne  Court  of  Oalifonds.   Sept.  26,  1918. 
Behearing  Denied  Oct  28, 1919.) 

1.  AoKHOwueDamnr     ^=322  —  Pebsoitai. 

KHOWIXDOB  AS  TO  IDKniTTT  OF  FBaSOHS 
XAKIKO  ACKNOWUDOKCRTS  RKCISSAST. 

Notary  not  legal^  justified  In  stating 
In  eertiflcates  of  admowledgment  tbat  person* 
wbo  appeared  before  Um  to  acknowledge  tbe 
Instmments  were  known  to  blm,  reQulred  by 
Oh.  Code.  1 118S,  unless  the  Identity  of  the  In- 
dhridnal  maUnf  tbe  acknowledfinent  Is  estab- 
Uriied  by  tiie  oath  of  a  credible  witness. 

2.  AOKNOWUDOIOIIT  ^»48— Statbubut  bt 
iroTABT  ZK  OnSnnOATB  OVARAITTT  OT  SKV- 
uiRENKss  or  INSrBCMXire. 

A  notary's  act,  In  stating  In  certificates  of 
acknowledgment  that  die  persons  who  appeared 
before  him  were  known  to  him,  made  tbe  certifi- 
cates guaraotieB  of  the  genuineness  of  tbe  In- 
struments acknowledged.  In  view  of  CSv.  Code,  | 
118S. 

3.  AOKNOWLBDOUBNT  «=922  — WHAT  C0N8TX- 
TOTKS  FEB80NAL  KITOWLBDaK  OF  HOTABT  AS 
TO  IDBNTITT  or  PBBSON. 

Personal  knowledge  by  a  notary  of  the  per- 
son making  an  acknowledgment,  such  as  will 
justify  the  notary  In  stating  in  the  certificate 
l^t  the  person  is  known  to  him.  Involves  some- 


thing more  tban  an  introd  action  by  another 
person  and  casual  meetings  following  i^  and 
nmst  be  based  oo  drcumdtances  surrounding  tbe 
persrai,  tending  to  show  he  is  what  be  pnrportt 
to  be. 

4.  AoKNOwuraaimn  4s922— Imtboouoiioh 

UNDKB  OATB  HOT  PEB80NAL  XHOWZXDW  OV 
FKB80V  lUEIIfO  AOKlfOWUnoUENT. 

Merely  because  a  person  is  iatrodnced  to  a 
notary  under  oatb  as  the  one  who  Is  to  make 
an  acknowledgment,  the  notary  Is  not  legally  in 
possession  of  such  povonal  knowledge  M  tii« 
person  aa  justifies  his  makbiff  esrtlficato  to  be 
acknowledgment. 

6.  AoKKOWUDoicEirr  4e=»4S— Notabt  KEQtns- 

IVa  OATH  AS  to  IDEIfTirT  BEUBTBO  TBOH 

uabiutt  nr  dbcbivbd. 
If  a  notary  takes  all  due  precautions  in 
taking  an  acknowledgment,  and  fully  complies 
with  Civ.  Code,  |  118S,  in  the  absence  of  per- 
sonal knowledge  of  the  person,  by  requiring  the 
oath  of  a  ezedUiIe  witness  he  will  not  be  hdd 
liable  if  he  Is  deedved  in  the  identity  of  th« 
person. 

6.  AOEItOWLKDOlCBITT  4=>4&— NKQLiaBBCB  OT 
KOTABT  in  TAKINO  ACKNOWLEDOMBHT  AB 
PBOXnCATK  CAUSB  OP  LOSS. 

The  negligoice  of  a  notary  In  taking  an 
admowledgment  cannot  be  considered  the  proxi- 
mate cauae  of  loss  sustoined  by  a  lender  through 
the  procuration  by  bu(A  lender's  agent  of  loans 
to  falsa  parties,  whose  aeknowledgmento  were 
taken  by  the  notary. 

In  Bank. 

Appeal  ttom  Snperlcx  Court,  City  and 
County  of  San  Frandaco;  £L  P.  Stabrtall. 
Judge. 

Action  by  Steven  Anderson  against  Martin 
ArcHuohn  and  others.  From  a  judgment  for 
d6(raidant%  plaintiff  an^eala  Reversed,  and 
cause  remanded  fm  a  new  trloL 

Carl  W.  Mueller,  of  San  Frandsoo^  tor  ap- 
pellant 

Marshall  B.  Woodworth,  of  San  Franciaco, 

for  respondents. 

McCntdien,  Olne^  ft  WlUard,  ot  San  Fran- 
cisco, amid  curi& 

liENNON.  J.  This  Is  an  appeal  from  a 
judgment  In  favor  of  the  defendanto  in  an 
action  against  a  notory  public  and  his  sure- 
ties on  his  official  bond  to  recover  for  dam- 
ages alleged  to  have  resulted  from  the  neg- 
ligence of  the  notary. 

It  appears  from  the  findings  that  a  tew 
days  prior  to  April  19, 1916,  one  Ambrose,  u 
real  estate  agent  and  loan  iHroker,  through 
whom  plaintiff  had  previously  loaned  money, 
called  upon  the  plalntifC  to  secure  a  loan  of 
$900  upon  certain  real  eetote  to  the  dty  and 
county  of  San  Francisco  owned  hs  Louetta 
A.  PUIiken,  tor  whom  Ambrose  purported 
to  act  The  plalntifE  having  decided  to  make 
the  loan,  a  note  and  deed  of  trust  were  glv«i 
to  Ambrose  fbr  execution  by  Mrs.  PHlIkra 
and  her  husband.    Ambrose  returned  the 
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doemnelit,  rigneA  and  adEnowleOiad  tat  itrop- 
or  form  beftm  tbe  defuidant  Aronaobn,  a 
notary  jmbllc.  and,  opon  presentadon  of  an 
Older  piirp(»tiiic  to  be  signed  by  fbe  FiUl- 
kens,  Ambroae  received  tbe  amount  of  tbe 
loaa  in  corrency.  At  no  time  dnrinf  tbe 
ttaaaactlon  did  plalntlfl  deal  with  any  one 
save  Ambnwe.  In  May  of  tbe  lame  year, 
throng  a  similar  tranaactlim,  plaintiff  ad- 
Taneed  to  Ambrose  the  nun  of  9700  npoo 
pnHpert7  owned  by  one  Mary  Fien<ih.  Plain- 
tiff snbsBQi^tly  dlseoTered  tbat  the  owners 
9t  tbB  properttes  In  question,  tbe  PilUkens 
and  Ifaiy  Frendi,  had  never  signed  the  notes 
or  deeds  of  trust,  or  recelTed  tin  money,  and 
Qiat  confederates  of  Ambrose  had  imperson- 
ated these  parties  before  the  defendant  no- 
tary. certUkatee  of  aduumledgment  of 
both  deeds  of  tmst  were  each  to  tbe  effect 
ttiat  tlie  sobscrttdng  parties  were  "known" 
to  tbe  notary  to  be  the  penooB  whose  names 
are  snbscrlbed  to  the  Inatmments.  The 
qoestltm  presented  npc«  this  appeal  Is  irtietb- 
er  or  not  Aroosobn  wss  legslly  Justllled  in 
stating  in  the  oerttft»te  of  adcnowtedgment 
that  tbe  perscHis  who  appeared  before  him 
to  admowledge  the  instruments  were  known 
to  faioL 

It  appean  tbat  on  September  8, 1915,  Uie 
persons  who  represented  tbemselres  to  be 
file  POnkena  were  introdnoed  to  Aronsohn 
by  Ambrose  on  the  occasion  of  th^  assign- 
ment of  an  interest  in  a  mining  claim.  Aron- 
KAm  acknowledeed  the  Instmmuit,  and  cer- 
tlfled  to  tbe  Idenflty  (MT  the  parties  under 
the  oath  of  Ambrose,  who  was  personally 
known  to  him.  He  made  a  recmd  of  this 
transaction  In  his  books.  We  shall  here 
qnote  the  eridoioe  concerning  the  farther 
acqoalntance  of  Aronsohn  with  these  parties. 

"Q.  Now,  did  yon  after  this  transactioD  have 
occasion  to  meet  these  two  PUIikens  again?  A. 
Tea.  Q.  EVeqnently  or  otherwise  T  A.  Tee,  five 
or  six  times.  Q.  And  where?  A.  Met  them 
tbe  foUowing  day  at  the  Fair,  191S,  Native  Sona 
of  the  Ooldeo  West  Day,  Admission  Day,  also 
at  cafeteria,  on  streets,  also  was  at  tny  office. 
Q.  When  were  they  at  yoav  oflSee?  A.  Shortly 
befoK  April  19,  1916.  Q.  For  what  purpose? 
A  Mr.  P.  called  at  my  office  and  asked  me 
where  he  can  get  a  loan  i»  a  nota^  and  I  svr* 
gested  Urn  to  wait  mtll  Morris  Plan  Bank 
open  bnslMSB,  o  th^  were  advertlring  loans  at 
6  per  cent.,'*  etc. 

It  also  appears  that  on  March  2,  1915,  the 
person  who  represented  herself  to  be  Mary 
French  was  introduced  to  Aronstdm  by  his 
former  teacher,  Henry  Frank,  He  toc^  an 
acknowledgment  of  the  signature  of  this 
woman.  Frank  acting  as  identifying  witness. 
Aronsohn  also  made  a  record  of  this  trans- 
action in  his  booka  The  following  Is  the  evi- 
dence of  his  farther  acquaintance  with  ttUs 
Mary  French: 

'*Q.  When  did  yon  again  see  Mrs.  Mary 
Frendi,  If  at  all,  prevlons  to  May  6,  1916?  A 
December  2,  1915.  Q.  What  was  the  occasion 
of  your  meeting  Mary  BVencb  on  Decunber  2, 


181S7  A.  She  was  at  my  offlcs  with  Mr.  Am- 
brose, who  requested  mi  to  acknowledge  a  docu- 
ment 

"The  Court:  Did  Mr,  Ambrose  request  you  to 
acknowledge  a  docnment,  or  Mrs.  £Vench  re- 
quest yoD  to  acknowledge  a  document?  A.  Mrs. 
French." 

[1,2]  Basing  Its  conclusion  upon  these 
facts,  the  trial  court  has  decided  that  Aron- 
sohn was  legally  jnstlfled  In  stating  In  the 
certificates  of  acknowledgment  that  the  per- 
sons who  appeared  before  blm  to  acknowl- 
edge the  instruments  In  question  were  known 
to  him.  With  this  condnslon  we  are  unable 
to  agree.  The  statutes  prescribing  tbe  duty 
of  a  notary  in  ascertaining  tbe  Identic  of 
an  ac&nowledger  are  not  uniform.  In  SMue 
states  the  notary  must  either  "know"  or  have 
"satisfactory  evidence''  that  tbe  person  mak- 
ing the  acfenowledgmoit  is  tbe  individual 
described  In  the  instrument.  Under  such  a 
statute  some  courts  have  held  tluit  it  is  suffi- 
cient if  the  officer's  conscience  Is  eatlsfled. 
Wood  V.  Bach,  54  Barb.  134,  overruling  Jones 
T.  Bach,  48  Barb,  568.  OtbM>  courts  have 
held  tbe  notary  to  the  care  and  diligence  of 
a  reasonably  prudent  man.  Barnard  v. 
Schuler.  100  Minn.  280.  110  N.  W.  966.  The 
California  statute,  however,  provides  that, 
unless  tbe  person  making  the  acknowledg- 
ment is  known  to  the  officer  to  be  the  in- 
dividual described  in  and  who  executed  tbe 
instrument,  his  identity  must  be  established 
by  the  oath  of  a  credible  witness.  Civ. 
Code,  I  1185.  As  sUted  by  this  court  In 
Joost  T.  Oraig,  ISl  Cal.  604,  QOO,  63  Paa  840, 
842  (82  Am.  St  Bep.  874): 

"This  makes  the  certificate  upon  personal 
knowledge  a  guaranty  of  the  genuineness  of  tlie 
instrument  •  • 

[3]  Tbe  question  presented  for  our  deci- 
sion relates  to  the  degree  of  acquaintance 
which  will  authorize  tbe  notary  to  certify 
that  he  has  personal  knowledf^e.  The 
qualntance  of  Aronsohn  with  the  confeder- 
ates of  Ambrose  subsequent  Co  the  time  of 
th^r  introduction  to  him  was  not  such  as 
to  furnish  any  rational  basis  for  personal 
knowledge  of  their  identity.  Such  knowl- 
edge, in  our  oplnlm,  involves  such  an  uc- 
quaintance,  derived  from  asaoclatifm  with 
tbe  individuals  in  relation  lo  other  people,  as 
establishes  their  Identity  with  at  least  rea- 
sonable c»-tainty.  Such  an  acquaintance 
cannot  In  its  very  nature  depend  upcm  the 
mere  word  of  one  or  two  or  three  individuals, 
but  must  be  based  upon  a  dialn  of  circum- 
stances surrounding  the  persons  In  question, 
all  of  whlcb  tend  to  show  tbat  they  are 
what  they  purport  to  be.  That  tbere  Is  noth- 
ing to  arouse  suspicion  Is  not  enough.  Some- 
thing affirmative  in  the  nature  of  evidence 
of  identity  must  at^ar  during  the  course 
of  the  acquaintanceship,  which  would  not 
hormaUy  appear  if  the  persons  were  other 
than  th^  purport  to  t>e,  before  it  can  be  said 
that  their  IdeiUilty  has  become  a  matter  of 
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peraonftl  kncnrledge;  that  1b  to  aaj,  personal 
knowledge  InTolves  someOilne  more  tbao  the 
caaoal  meettngs  wliidi  followed  ArcnMohn'a 
4nlgbul  Introdnctlon  to  the  omfeder&tes  of 
Ambrosa 

[4]  Hie  anestton  fhoi  remains  wbether  or 
not  Aronsdtm  can  be  said  to  bare  acquired 
mich  peiBonal  knowledge  of  the  parties  upon 
tbeir  Introduction  undw  oatb  as  to  Justify 
the  making  of  the  certUkata  Sncb  an  In- 
trodnctlon la  not  enongb.  Hatton  v.  Holmes, 
97  CaL  208, 212,  81  Pac.  1131;  Joost  t.  Gralg, 
supra.  As  stated  by  ttie  court  In  Roman  r. 
Wayer,  9  Cal.  App.  123, 126,  98  Pat  80,  81: 

"A  certificate  of  peiwmal  knowledge  ia  not 
Justified  by  swearing  the  person  v/ho  executed 
the  Instrument  or  anv  other  person."  (The 
Italics  are  ours.) 

The  reasons  for  this  view  are  admirably 
expressed  In  State  t.  Meyer,  2  Mo.  App.  413, 
420.  Without  perhaps  Indorsing  all  that  was 
stated  in  the  opinion,  this  court  quoted  with 
approval  from  that  decision  in  Joost  t.  Craig, 
supra.  Speaking  for  the  St  Louis  Court  of 
Appeals,  Mr.  Presiding  Justice  Gantt  said: 

"It  is  not  easy  to  give  a  definitton  of  what 
will  constitute  'personal  knowledge.*  Every 
one  knows  that  two  intimate  friends,  who 
have  known  each  other  from  childhood  to 
mature  age,  living  la  the  same  nelghtiorhood 
sll  that  time,  may.  In  the  fnllert  and  most 
unreserved  sense,  be  said  to  have  such 
sonal  knowledge'  of  each  other.  But,  if  a 
stranger  be  introdnced  by  a  respectable  person 
into  any  company,  it  is  generally  safe  to  assume 
that  he  is  what  he  professes  to  be,  althoagh  the 
person  making  the  assumption  has  oottiing  for 
it  but  his  reliance  on  the  habits  of  accuracy  <^ 
the  introducer,  who,  In  his  turn,  may  be  relying 
on  idmllar  habits  bi  some  one  dse,  on  whose 
information  he  has  made  the  last  introduction. 
It  is  obvious  that,  when  an  officer  taking  an 
admowledgment  and  making  a  certificate  as- 
sumes any  such  fact,  he  does  it  at  his  own  risk. 
The  law  warns  him,  when  he  baa  not  'itersonal 
knowledge*  of  bis  own,  to  resort  to  certain  ob- 
servances which  the  law  supposes  to  be  suffi- 
cient in  practice  to  prevent  Imposition.  The 
very  lowest  of  these  observances  is  proof  by  two 
witneBses  who  possess  such  personal  knowledge 
of  the  identity  of  the  cognizor  with  the  grantor; 
for  the  statute  says,  cautloDsIy,  'at  least  two 
credible  witnesses.'  Hence  we  see  that,  in  a 
case  of  any  doubt,  It  Is  not  only  permissible, 
but  Imperative,  that  the  number  of  witnesses 
should  be  increased;  that  not  only  their  number, 
but  their  credit,  must  be  looked  to  by  the  offi- 
cer; that,  as  their  testimony  Is  to  be  taken, 
they  mnst  be  sworn;  and  that,  to  secure  them 
for  future  reference,  their  names  and  places  of 
reridcnce  must  be  stated  in  the  certificate.  An 
officer  taking  all  these  precautions  may,  of 
course,  be  still  deceived,  and  so  be  led  to  make  a 
certificate  that  is  calculated  to  mislead.  But 
such  a  certificate  Is  infinitely  less  likely  to  de- 
ceive or  mislead  than  a  declaration  that  the 
party  making  the  admowledgment  Is  weD  known 
to  the  (^eer  making  the  certificate.  It  puts 
all  persons  npim  inquiry,  and  fnmislies  a  clew< 
for  Gondncting  it,  and  It  complies  with  the  law. 
It,  after  aU,  the  party  making  the  acknowledg- 
ment proves  to  be  an  tmpostOT,  the  officor  would. 


we  think,  if  acting  In  good  faith,  stand  excused. 
But  we  are  of  the  opinion  that  the  noncompli- 
ance with  tiie  formalities  enjoined  by  the  stat- 
ute, and  the  tasDmption  of  any  tact  whldi  after- 
wards proves  to  be  no  fact  at  all,  win  subject 
the  officer  to  all  the  risks  attendant  on  the  negli- 
gent performances  of  official  duty.  It  may  be 
very  courteous  to  waive  all  sudi  formalities; 
it  may  be  disagreeable  to  apeak  plainly,  and  tell 
a  party  that  one  Is  not  willing  to  assume  that 
he  is  not  falsely  personating  anotiier;  but  no 
one  is  at  tilwrty  to  practice  courtesy  or  gain 
popularity,  to  indulge  Us  own  indolence,  or 
avoid  UDplesaant  things  at  the  expense  of  oth- 
ers. If  these  others  sustain  loss  by  his  laxity, 
it  is  impossible  to  listen  to  assurances  from  him 
that  he  meant  well,  and  really  did  not  know 
better,  where  it  was  his  plain  duty  to  probe  the 
matter  to  the  bottom,  and  not  to  certify  at  all 
until  he  knew  what  he  was  talking  about.  It 
is  perfectiy  idle  for  blm  to  protest  tliat,  he  did 
not  know  or  suspect  that  his  certificate  was 
false.  That  may  be  granted;  but  It  is  noth- 
ing to  the  purpose.  His  bmdness  was  to  know 
that  it  WM  true.*' 

[I]  Respondoita  place  great  reliance  on  the 
statement  In  Joost  v.  Craig,  supra,  thafr— 

"A  notary  nmy  take  all  due  precautions,  and 
fully  cmnpty  with  the  statute  sad  still  be  de- 
ceived. In  sudi  case  he  would  not  be  held  lia- 
ble; but  if  he  hss  not  fully  complied  witii  the 
statute,  tiie  rule  anwnmeed  above  pn  State  y. 
Meyer,  supra]  is  not  a  whit  too  stringent.** 

In  view  of  the  omtest  In  which  this  state- 
ment is  found,  and  In  view  of  tlw  context  in 
the  Meyer  Case  from  widxih  it  was  para- 
phrased, it  affords  the  respondents  slight 
comfort.  The  meaning  of  the  court  Is  clear. 
It  is  that  if  the  notary  takes  all  due  pre- 
cautions and  fully  complies  with  the  statute 
&V  reguirinff  the  oath  of  a  credible  witneag, 
he  may  still  be  deceived,  and  In  that  event, 
he  wUI  iK>t  be  held  liable,  but  that,  If  he  has 
axA  complied  with  the  statute  1^  reqidriiv 
such  an  oath,  but  has,  on  the  contrary,  cer- 
tified that  he  has  posonal  knowledge  of  the 
identity  ct  a  poson  whom  he  knows  merely 
throng  the  Introduction  of  another,  It  Is 
not  a  whlt  too  stringent  to  h(dd  that  he  does 
so  at  his  own  risk. 

[S]  The  respondent  contends  that  Ambrose 
was  tiie  agent  ot  Anderson  for  the  purpose 
at  transacting  the  loans.  Were  this  In  fact 
the  case,  the  negligence  of  Aronsohn  could 
not,  of  course,  be  considered  the  proximate 
cause  of  ttre  loss  sustained  by  Anderson. 
Overacrs  r.  Blake,  82  CaL  77.  22  Pac.  979. 
But  tim  trial  court  did  not  fhid,  and  the 
evidence  does  not  show,  that  Ambrose  did 
act  In  the  matter  as  the  agmit  of  Anderson. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  trial  anew. 

We  concur:  ANOEILLOTTI,  O.  J.;  WHi- 
BUR.  J.;  SHAW,  J.;  LAWLOR,  X;  HEL- 
VIN,  J. 

Mr.  Justice  OLNBT,  deeming  himself  dis- 
qualified, does  not  parttdptte  In  the  for»< 
going  decision. 
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rATOBITB  at  bL  T.  SUPERIOB  COUBT 
OF  BITERSIDK  COUNTT  et  aL 
(U  A.  6096.) 

(Sapremc  Goort  of  California.   Sept.  24,  1819.) 

1.  PUADIHO    «=9214(1)  —  IteU DBBBB  ADMITS 
FACtB  ALLBOBD. 

Where  a  cause  was  Rubmitted  on  dwnorrer 
to  a  petition  for  a  writ  of  proUbition  acalixst 
tlw  anperioT  court  and  judge  thereof  the  facta 
alleged  are  admitted. 

2.  PBOHZBinon  ^^>— Pehtioh  to  BSsnAiN 

JTOflS  TBOH  AOIZne  BBOAUU  DXSQnAUCriED 
UUOmCIEJIT. 

A  petition  for  a  writ  of  prohibltlni,  re- 
■tralninK  the  judge  of  the  superior  court  from 
""t^ng  any  order  in  a  cause  in  which  a  cor- 
p(H«ti<Hi  was  a  party  other  than  to  transfer 
the  same,  held  insufficient  to  show  Uiat  any 
direct  liability  of  the  judge  as  a  former  stock- 
holder of  the  corporation  existed  at  the  time 
the  application  for  change  of  place  of  trial 
was  oiade. 

3.  CouBTB  «8==207(5) — District  Coubt  of  Ap- 

PKAL  CAN  HBBTBAIN  JUDGE  TBOU  ACTINQ  IN 

BQUTTT  BUTE. 
Under  Const,  art.  6,  f  4,  a  District  Court 
of  Appeal  has  juriadictioo  of  an  application  for 
a  writ  of  prohibition  to  restrain  a  judge  of 
the  superior  court  from  making  any  ftrder  in  an 
equity  suit,  other  than  to  teansfer  the  suae, 
althoaxh  appeals  in  equity  causes  are  taken 
direct  to  the  Supreme  Court. 

4.  Tbhub  «=>49(1)  —  On  I>ia<iOALinoATiON>, 

EBBOB  TO  BEF0SB  CHANGS  OT  TBNUB  AND 
CALL  IN  ANOTHBB  nTDQB. 

If  a  judge  of  the  superior  court  was  dis- 
qoaMed  to  hear  a  case  in  which  a  corporation 
waa  a  party,  because  his  wife  was  a  stodEholder, 
it  was  improper  for  the  judge  to  deny  a  mo- 
tion to  change  place  of  trial,  and  then  call  in 
another  judge  to  hear  the  case,  but  he  should 
have  dir«cted  a  change  as  provided  by  Code 
Cv.  Proc.  i  398;  there  being  but  one  judge  of 
tlw  Boperior  court  of  the  oonaty. 

■S,  COBFOBATIONS  «=9509— STOCEBOLDEB  NOT 
A  FABTT  to  ACTION  AOAINBT  CORPOBATION. 

A  stodcholder  of  a  corporation  is  not  a 
party  to  an  action  in  which  the  corporation  it- 
self ia  «  par^. 

4,  JUIHSBS  «S»43— DiSQUALXFXCATION  BECAUSE 
OF  OWNEBBHIF  OF  STOCK  BT  WIFE  OF  JUDGE. 

lhat  the  wife  of  a  judge  of  the  superior 
court  owned  stock  in  a  corporation  which  was 
a  party  to  the  salt  does  not,  under  Code  Civ. 
Proc.  I  170,  subds.  1,  2,  declaring  that  no 
jadgc  shall  ait  in  any  proceeding  to  which  be 
is  a  party  or  is  interested,  or  when  he  is  relat- 
ed to  any  party,  or  to  an  officer  of  a  corpora- 
ti<ni  which  is  a  party,  disqualify  him. 

T.  JTUDOES  4=94S~DlBQUALIFICATI0N  BT  IN- 
TEBEOT  AFTEB  SALE  OF  COBPOBATB  STOCK. 
Where  it  appeared  on  application  for  writ 
to  prohibit  judge  of  superior  court  from  trying 
a  cause  against  a  corporation,  that  the  judge 
had  disposed  of  his  stock  in  liio  corporation  a 
considerable  period  before  vpUeattmi  was  DAde* 
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without  more,  it  cannot  be  presumed  that  he 
was  interested,  m  as  to  be  disqualified,  even 
though  the  liability  of  a  stockholder  for  the 
debta  of  a  corporation  la,  under  Coast,  art.  12, 
S  8,  direct,  etc. 


In  Bank. 

Application  by  O.  3.  M.  Favorite  and  an- 
other for  a  writ  of  prohibition,  to  be  directed 
against  the  Superior  Court  of  Riverside 
County  and  Honorable  Hugh  H.  Craig,  Judge 
thereot   Writ  denied. 

Geo.  B.  Bush  and  D.  B.  Cha^n,  both  of 
Riverside,  for  petitioners. 

Adair  &  Winder,  of  Riverside,  for  defend- 
ants. 

SHAW,  3.  This  Is  an  application  for  a 
writ  of  prohibition  to  prevent  the  superior 
court  of  Riverside  county  from  proceeding  in 
a  cause  pending  in  said  court  wherein  the 
said  petitioners  are  plaintiffs  and  the  Se- 
curity Investment  Company  and  others  are 
def^dants.  This  proceeding  for  prohibition 
was  begun  In  the  District  Court  of  Appeal 
for  the  Second  District  and  after  decision 
there  was  transf^red  to  this  coatt  for  re- 
hearing. The  original  petltl(Hi  was  filed  on 
December  16, 1918.  An  amended  petition  was 
filed  on  December  19, 19ia 

Hon.  Hugh  H.  Craig  is  the  r^ularly  elect- 
ed Judge  of  the  superior  court  of  Riverside 
county,  before  whom  the  cause  originally 
came  on  for  dl6i>ositlon.  On  December  9, 
1918,  the  petitioners  here,  without  notice  to 
the  other  party,  presented  to  Judge  Craig,  ex 
parte,  a  paper  purporting  to  set  forth  a  mo- 
tion to  change  the  place  of  trial  In  the  action. 
The  sole  ground  for  the  motion  was  stated 
therein  as  follows:  "On  account  of  the  dis- 
qualification of  yourself  to  try  the  same." 
The  fact  which  caused  the  dlsqualiflcatloo  re- 
ferred to  was  not  stated.  Petitioners  did  not 
then  file  said  paper,  or  any  papers  In  the 
case,  but  stated  to  the  Judge  that  they  would 
renew  the  motion  oo  the  following  day.  On 
December  10,  1918,  the  petitioners  filed  an  ap- 
plication to  change  the  place  of  trial  of  said 
cause  on  the  sole  ground  that  the  wife  of  the 
Judge  was  a  stockholder  in  the  said  corpo- 
ration, and  that  Judge  Craig  was  for  that 
reasoo  disqualified  to  try  the  cause  or  make 
any  order  therein,  other  than  to  change  the 
place  of  trial,  as  prescribed  by  section  398  of 
the  Code  of  Civil  Procedure.  The  attorneys 
for  the  defendants  aiH)eared  to  this  motion, 
and  the  hearing  was  postponed  to  December 
12,  1918,  on  which  day  the  parties  appeared, 
the  motion  was  argued  by  the  respective  at- 
torneys, and  was  denied  by  the  court  It  was 
made  to  appear  that  the  wife  of  Judge  Craig 
had  disposed  of  her  stock  In  the  corporation 
on  December  10, 1918.  On  the  same  d»y  Judge 
Craig  requested  Hon.  J.  W.  Curtis,  Judge  of 
the  superior  court  of  San  Bernardino  county, 
to  Bit  for  him  on  the  following  day  for  the 
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parpow  of  dlsporing  of  tbe  said  cause.  On 
December  18,  1018,  Jndge  Oartia  presided  In 
tbe  said  court  and  tlM>  said  cause  wag  called 
for  further  proceed  Inga.  Thereapoa  the  pe- 
titioners objected  to  any  further  proceedings 
therein,  and  moved  the  court  to  change  the 
place  ot  trial  thereof  upon  the  ground  that 
the  wife  of  Judge  Craig  was  a  atodcholder  In 
the  defendant  corporation  during  de  pend- 
ency ot  the  actiw  at  all  times  prior  to  De- 
cember ID;  1918;  that  tm  December  0,  191^ 
ttie  petltlonas  had  made  the  appUcation 
above  mentioned  to  Judge  Craig ;  that  they 
had  filed  a  motion  fbr  diange  of  place  of  trial 
on  December  10,  U18,  aa  ahoro  stated ;  that 
the  matter  was  heard  on  December  12, 1S18, 
at  whldh  time  it  had  been  denied  by  Judge 
Cridg.  This  application  waa  beard  by  Jndge 
Curtis,  then  presiding  in  tbe  court,  and,  after 
argument,  waa  denied.  ^Swreupim,  as  before 
stated,  this  proceeding  in  prohibition  was  In- 
stituted against  said  sapulor  court,  and  also 
against  Hu|^  H.  Craig,  as  presiding  Judge 
ttiereof.  Tlw  object  of  Qie  proceeding  Is  to 
restrain  the  said  court  from  making  any  or- 
der In  the  said  cause,  except  an  order  chang- 
ing the  place  of  trial  to  the  nearest  or  moat 
aoceatible  snpwler  oonrt,  the  Jndge  of  wiiA 
Is  not  disqualified  from  trylns  tbe  same. 

[i]  The  cause  waa  submitted  on  a  demur- 
rer to  the  petition.  The  facts  aU^ced  are 
therefore  admitted  to  ezlat  But  other  fkcts^ 
though  pertinent  to  Qie  iirayar  of  the  peti- 
tion, cannot  be  considered. 

[2]  Upon  the  argument  here,  it  waa  stated 
that  Judge  Craig  had  been  tbe  owner  of 
stock  In  the  corporation  defendant  prior  to 
June  18,  1017,  and  It  waa  urged  that  he  waa 
and  continued  thereafter  to  be  disqualified 
by  reason  of  sndi  fact,  eo  long  as  his  direct 
liability  aa  a  stocUioider  contlnned  to  exist 
Oo  this  point  we  need  only  say  that  nei- 
ther in  the  petition  nor  in  the  notice  of  m<^ 
tion  is  it  alleged  that  he  ever  owned  any 
stock  in  said  corporation.  The  mere  recital 
of  the  fact  that  Judge  Craig  had  stated  "that 
he  had  disposed  of  all  his  stodc  in  said  cor- 
poration to  his  wife''  Is  not  an  allegati(Hi  at 
Qie  fact  of  ownership.  It  cannot  be  regarded 
as  suiai  allegatlMk,  and  particularly  in  Tlew 
of  the  tact  that  it  is  not  assigned,  either  in 
the  petition  or  in  any  motion  addressed  to 
the  superior  court  as  ground  A>r  the  appli- 
catloD  to  change  the  lAaoe  of  trIaL  Nor  ban 
statements  made  by  counsel  In  argument  or 
statnnents  in  an  aflldaTtt  filed  in  btitialf  of 
tlie  respondent  cure  the  lack  (tf  a  material 
allegation  in  the  petition.  Thla  court  there- 
fore, cannot  conaldn  the  effect  of  mtb  own- 
ership. If,  as  a  matter  of  fact  Judge  (^aig 
ever  did  owa  sncb  stock.  The  dedaion  of 
the  case  must  depoid  wholly  on  the  effect  of 
the  alleged  and  admitted  fact  Hiat  bis  wifa 
was  the  owner  thereof  at  the  time  the  an>U- 
catlon  was  made  to  the  court  when  Judge 
Craig  waa  presiding  tberein,  to  diange  the 
place  of  trial. 


W  There  la  no  merit  In  tbe  motltm  of  re- 
strandent  to  quash  tbe  writ  of  prohibition 
Issued  tbe  district  court  The  motion  was 
based  aa  the  dalm  tliat  the  case  before  the 
auperior  court  waa  an  action  In  equity — « 
case  In  which  appellate  Jurisdiction  is^  by 
the  Constitution,  lodged  In  the  first  instance 
in  the  Snpreme  Court  ^one  (Const  art  6,  | 
4),  from  wbidi  fact  ft  la  argued,  an  original 
proceeding  In  prohibiti<m  to  prevent  action 
by  the  snperior  court  in  such  a  case  la  cog- 
nisable only  in  tbe  Supreme  Court  This  as- 
sumption is  not  ocnrect  Tbe  same  aection  of 
the  Ccmstitutton  gives  equal  and  concurrent 
Juriadictlon  to  tbe  District  Courts  et  Appeal 
and  to  Qie  Supreme  Court  to  issue  write  of 
prohibition  In  all  proper  cases.  So  far  as 
Jurisdiction  to  do  so  is  concerned,  the  ques- 
tions of  appellate  Jurisdiction  and  of  tbe 
nature  of  the  action  In  which  the  act  soogtat 
to  be  prcdiibited  Is  tbreatoied  are  entirely 
Immaterial.  Aa  a  matter  of  policy  and  prac- 
tice, both  thla  court  and  the  District  Courts 
Of  Appeal  respective,  bave  at  times  re- 
fused to  take  Jurlsdlctl<m  of  an  original  pro- 
ceeding, where  the  case  Involved  waa  in  tbe 
superior  court  and  waa  originally  anieaiable 
to  tbe  other  court  GolUns  v.  Snperior  Court 
147  Cal.  264,  81  Fac  000;  Batete  of  Tomer 
177  Pec.  864.  But  tbU  pracUoe  vRis 
not  adopted  because  of  any  want  of  orltfnal 
JurlsdidJtn  in  audi  casea  in  dtber  court 
This  was  expressly  steted  in  the  Collins  Cas& 

[41  If  the  fact  that  the  wife  of  Judge 
Craig  owned  stock  in  the  corporation  on 
December  10, 1018,  when  the  application  was 
filed  and  presmted  to  him  aa  Judge  of  the 
superior  court,  is  aufflcioit  to  disqualify  him 
from  sitting  or  acting  as  Judge  In  that  action, 
there  la  no  donbtf  under  our  decisional  that 
it  was  bis  duty,  upon  the  fact  being  estab- 
lUhed,  to  grant  tbe  application  and  make  an 
order  transferring  the  case  as  provided  in 
section  898  of  ttie  Code  of  Civil  Procedure. 
Uvarmore  v.  Bmndag^  84  CaL  200,  SO  Pac. 
848 ;  Erumdick  v.  Crump,  88  Cal.  110,  82  Paa 
800.  There  was  but  one  Judge  of  the  supe- 
rior court  of  Riverside  coun^,  and  hence  the 
rule  stated  In  Oakland  v.  Oakland,  eta,  Co., 
118  CaL  240,  BO  Pac.  268,  tliat  an  action 
could  be  retained  and  tried  by  anotber  Judge 
of  the  aame  court  does  not  apply.  If  his  dis- 
qualification d^)ands  upon  a  fact  not  within 
the  knowledge  of  the  Judge,  aa  might  be  the 
case,  power  to  determine  from  the  evidence 
whether  or  not  the  fact  existed  would  be 
Implied  from  ttie  neoeaalty  of  tbe  case^  but 
when  establiahed,  the  mandate  of  section 
398  wouUI  certainly  apidy  and  be  imperattve, 
aa  was  held  in  said  cases,  leaving  him  no  dis- 
cretion in  tbe  matter.  It  la  true,  as  was  said 
in  Paige  v.  Carroll,  61  CaL  21fS,  that  If,  before 
the  motion  was  made,  the  disqualified  Judge 
had  called  In  anotlier  Jndg^  not  ^sqnalifled, 
to  alt  for  him  in  tbe  cause,  the  Judge  so 
called  in  could  prqperly  deny  the  motion  to 
change  the  place  of  trial.   But  In  this  caae 
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Judge  Craig  did  not  call  In  Judge  Gnrtla  to 
sit  In  the  cause  until  after  he  had  denied 
the  inotl(m,  and  therefore,  as  said  In  Upton 
V.  Upton,  04  CaL  28.  29  Pac  411,  It  was  "bis 
Autj  to  grant  it,"  Instead  of  denying  the  mo- 
don  and  thereafter  calling  In  the  Judge. 
See,  also.  Bamhart  t.  rnlkerth,  69  Cal.  130 ; 
Hnn  T.  Spagnoll,  67  CaL  330,  7  Pac.  746. 
The  first  question  presented  on  the  merits, 
therefore.  Is  whether  or  not  the  ownership 
of  the  stock  by  his  wife  at  the  time  the  mo- 
tion was  regularly  presented  to  him  operated 
to  disqualify  him  from  trying  the  case. 

[S.  >]  The  claim  that  the  fact  that  the  wife- 
Is  a  stockholder  diaquallfles  the  husband 
from  trying  the  case  as  Judge  rests  upon  the 
following  language  of  section  170  of  the  Code 
of  avll  Procedure: 

"No  justice,  jud^,  or  justice  of  the  peace 
shall  sit  or  act  as  such  in  any  action  or  proceed- 
ing: (1)  To  which  he  is  a  party  or  la  which 
he  is  interested;  (2)  when  he  is  related  to  ri- 
ther  party,  or  to  an  officer  of  a  corporation 
which  is  a  party,  or  to  an  attorney,  counsel,  or 
agent  of  either  party,  by  coDsongainity,  or  af- 
finity, within  the  third  degree,  computed  accord- 
ing to  the  rnlea  of  law." 

A  prorlsion  follows  for  the  waiver  by  the 
parties  of  such  dlsquaUflcatlou  under  sub- 
dlrlston  2.  It  is  not  material  here.  The 
argmnent  is  that  the  wife,  as  holder  of  cor- 
porate stock.  Is  the  owner  of  an  interest  in 
the  corporation;  that  the  corporation  rep- 
resents ber  In  sudi  action,  and  acts  for  her 
protection  and  beneSt,  and  ocmseQuently  that 
she  Is  a  "par^"  to  the  action,  within  the 
meaning  and  scope  of  the  first  clause  of  sub- 
dlvl^on  2.  That  a  stockholder  is  not  tech- 
nically a  par^  cannot  be  doubted. 

"Where  a  corporation  sues  or  is  sued  In  Its 
corporate  name,  the  action  is  by  or  against  the 
corporation  itself  as  a  legal  entit;,  and  its  mem- 
bers are  not  In  any  legal  sense  parties  to  the 
■etioti."   1  Clark  ft  Harshall,  Corp.  p.  15. 

It  Is  only  where  the  corporation  defendant 
refuses  to  defend  the  action,  or,  having  begun 
a  defense.  It  Is  made  to  appear  that  It  will 
not  prosecute  the  defense  in  good  faith,  that 
a  stockholder  may,  upon  a  proper  application 
showing  the  facts,  be  allowed  to  become  a 
party  and  defend  on  behalf  of  the  corpora- 
tion. He  must  show  that  he  cannot  Induce 
fbose  In  control  of  the  corporation  to  do  that 
which  Is  right  In  the  matter.  Waymlre  v. 
San  Francisco,  etc..  Ry.  Co.,  112  Cal.  650,  44 
Pac.  10S6 :  2  Clark  &  Marshall,  Corp.  p.  1690. 
Bence  the  use  of  the  word  "party^  in  the 
Clause  relied  on  does  not  signify  that  the 
ownership  of  stock  by  a  person  related  to 
the  Judge  within  the  prohibited  d^ree  dis- 
qualifies the  Judge  from  tryli^  a  case  against 
the  corporation. 

The  succeeding  clause  clearly  indicates 
that  the  Legislature  Intended  that  It  should 
not  have  that  effect,  for  that  clause  states 
the  fact  which  the  L^ialatnre  moat  be  i^ 
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sumed  to  have  considered  necessary  to  dis- 
qualify the  Judge  where  a  corporation  Is  a 
party.  It  limits  the  disquallficatlmi  to  cases 
where  the  relative  Is  an  officer  of  the  corpora- 
tion. The  rule  of  construction  that  the  ex- 
pression of  one  thing  excludes  all  others 
applies,  and  it  Is  therefore  to  be  presumed 
that  the  Legislature  did  not  Intend  to  create 
a  disqualification  by  reason  of  the  r^tlon- 
shlp  of  the  judge  to  any  person  connected 
wl^  the  corporation  except  an  officer  there- 
of. That  this  is  the  proper  construction  of  a 
statute  prohibiting  action  by  one  who  la  re> 
lated  to  a  party  to  the  suit  Is  well  established. 
It  was  directly  held  under  a  statute  precisely 
like  ours  in  this  respect  that  the  judge  was 
not  diaqnallfled  by  his  relationship  to  a  stock- 
holder. Searsbnrgb  T.  Ca  v.  Cutler,  6  Vt 
822.  And  a  statute  prohibiting  a  ^erlft  or 
constable  from  serving  process  in  a  case  to 
which  he  is  a  party,  or  Is  related  to  a  party, 
does  not  apply  to  prevent  him  from  serving 
process  In  a  case  where  a  corporation  is  a 
party  and  he  is  a  stockholder  therein. 
Adams  T.  WlBcasset  Bank,  1  Me.  86&,  10  Am. 
Dec.  88 ;  Merchants  Bank  t.  Cook,  21  Mass. 
(4  Pl<A.)  415.  The  Supreme  Court  of  Maine 
in-  the  above  case  stated  the  reasons  In  very 
apt  and  oouvlndng  language  as  follows: 

"The  argument  arising  from  Inconvenience 
Is  very  strong.  *  •  •  Shares  are  continual- 
ly changing  owners;  and  a  corporation  of  this 
Idnd,  if  disposed  to  be  evadve,  might,  by  fre* 
quent  and  secret  transfers,  abate  every  process 
commenced  against  them." 

ThesQ  reasons  apply  with  greater  force  to 
the  present  case.  If  the  corporations  of  this 
state  could  disqualify  a  Judge  and  obtain  a 
change  of  the  place  of  trial  whenever  some 
relative  of  the  judge  within  the  third  degree 
was  or  should  become  a  stockholder  of  such 
corporation,  It  might  be  made  very  difficult, 
as  against  many  corporations,  to  find  a  Judge 
or  a  court  where  the  cause  to  which  such 
corporation  was  a  party  could  be  tried.  No 
great  ^ort  of  the  Imagination  is  necessary 
to  perceive  the  consequences  of  such  a  rule. 
In  many  cases  It  would  operate  to  defeat 
Justice.  We  are  satisfied,  therefore,  that  the 
subdivision  should  not  be  construed  so  as  to 
include  the  stockholder  as  a  party  where  the 
corporation  only  Is  named  as  such. 

The  petitioner  relies  on  the  decision  In 
Howell  V.  Budd,  91  Cal.  342,  27  Pac.  747,  in 
support  of  his  position.  In  that  case  the  sons 
of  the  Judge  were  the  vendees  of  certain  per- 
sons (dalmlng  heirship  to  an  estate  under  an 
executory  contract  by  which  such  heirs 
agreed  to  convey  to  the  sons  an  Interest  In 
the  estate,  in  consideration  of  their  services 
as  attorneys  In  establishing  the  heirship. 
The  decision  In  the  case  would  settle  the 
question  of  such  heirship.  The  aons  were 
therefore  as  much  Interested  In  the  contro- 
versy as  Que  parties  themselves.  Upon  a  dia- 
ttibutlon  they  would  not  be  improper  partleit 
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and  would  bave  a  rlsfht  to  appear  In  respect 
to  their  personal  interests.  The  general  no- 
tice of  die  proceeding  to  be  gtrea  to  all 
persms  would  be  notice  to  them,  as  well  as 
to  every  other  person  who  claimed  any  In- 
terest In  the  estate.  In  view  of  this  direct 
Interest  as  compared  with  the  remote  and 
Indirect  Interest  of  ttie  stockholders  of  a 
corporatlmi,  and  because  of  the  provislfHis  of 
the  section  Itself  above  referred  to  Implylnc 
itbe  contrary  intentltm  In  the  ca»e  of  ccnpOTa- 
tloios,  we  do  not  tbtnk  this  case  slwnld  be  ex- 
tended to  Indode  cases  like  the  one  at  bar. 
Our  conclnslon,  therefore,  Is  that  Judge 
Gralg  was  not  dtsquallfled  to  act  In  the  ma^ 
ter  by  reason  of  his  wife's  ownership  of  stodc 
In  the  corporation  defendant 

[7]  We  bare  shown  that  there  is  no  allega- 
tion In  Oxe  petition  to  the  act  that  Judge 
<3ralg  was  himself  at  any  tbne  a  stockholder 
in  said  corporatitm.  Inasmudl  as  It  may  be 
claimed  that  bis  ownerditp  was  a  matter 
within  bis  per8<mal  knowledge  and  Oiat  he 
idiould  bare  taken  cognizance  thraeof  at  the 
mere  suggestion,  It  may  be  proper  to  present 
some  farther  considerations  on  the  subject 
Upon  Uie  hesrlng  In  the  District  Court  of 
Appeal  an  affidavit  of  Judge  Craig  was  filed 
by  the  respondents.  Showing  that  he  bad  not 
been  the  owner  of  any  stodc  In  the  oonrara' 
tion  since  the  date  of  June  13,  1917.  There 
Is  no  Infwmatlon  obtainable  from  the  record 
to  show  Oiat  ownership  at  that  date  would 
dlsquali^  him.  The  cause  was  submitted, 
as  we  have  said,  upon  a  demurrer  to  the  pe- 
tition. The  petition  does  not  set  forth  the 
complaint  in  the  action  pen^g  In  the  supe- 
rior court,  nor  purport  to  state  the  substance 
thereof.  No  evidence  was  introduced  at  the 
bearing,  ^ther  in  the  District  Court  et  Ap> 
veal  or  In  this  court,  as  to  the  character  of 
said  action  or  as  to  the  allegations  of  the 
complaint  therdn.  The  pedtloners  In  their 
briefs  set  forth  what  purports  to  be  a  state- 
ment of  some  of  the  facts  alleged  in  said 
•complaint  As  these  facts  were  not  alleged 
we  cannot  take  notice  of  tliem  when  present- 
ed in  this  manner.  It  is  true  tbat  the  liabil- 
ity of  a  stockholder  fOr  the  debts  and  liabili- 
ties of  the  corporation  Is  direct  and  Is  creat- 
■ed  as  soon  as  ttie  corporate  debt  or  Unbtllty 
is  contracted  or  Incurred  (Const,  art.  12,  { 
3).  so  that,  if  the  liability  involved  In  the 
action  was  ctHitracted  or  Incurred  prior  to 
the  disposition  by  Judge  Craig  of  bis  stock, 
as  stated  in  his  affidavit  be  mi^t  still  be 
interested  In  the  action  and  be  disqualified 
by  subdivision  1  of  section  170.  But  there 
■can  be  no  presumption  In  this  case  that  such 
liability  did  exist  at  that  time,  for  we  have 
no  facts  upcHi  wUiib  It  could  be  predicated. 
Hence  the  contention  tbat  be  Is  disqualified 
by  reason  of  his  own  interest  is  not  sustained 
by  the  allegations  or  proof. 

It  may  prop^ly  be  suggested  that  there  Is 
no  good  reason  for  further  contention  In  the 


court  below  upon  this  subject  By  calling 
in  Judge  Curtis,  Judge  Oralg  has  already  in- 
dicated his  Intention  not  to  try  the  case.  If 
it  Is  Improper  for  him  to  do  sOb  to  dioose 
the  judge,  under  Qie  actual  drcumstances  of 
tbe  cas^  as  they  may  appear,  the  objection 
can  easily  be  obviated  by  requesting  the 
Governor  to  designate  the  Judge  to  try  the 
case. 

The  application  tar  a  vet&nptorj  writ  of 
prohibition  is  doiied,  and  tbe  proceeding  is 
dismissed. 

We  concur:  AN6Bajj01*n,  0.  J.;  WII> 
BUB,  J.;  OLNEY.  J.;  lAWLOB,  J.;  LBN- 
NGN,  J.i  MELTIN,  J. 


on  CaL  270) 

MAJORS  V.  SUPEBIOR  COURT  OF  OAU- 
FOBNIA  IN  AND  FOB  ALAMEDA 
COUNTY  «t  at    (S.  F.  9025.) 

(Supreme  Ooort  of  Oallfomia.  Sept  24^  1910.) 

1.  Costs  ^»276  ~  Stjit  nr  roaiu,  paupebis 

NOT  BrXTED  6V  DISOHABOB  Or  JUBT  UHTH:. 
FATmiT  OF  COSSS. 

In  view  of  earlier  statutes  and  common-law 

roles.  SL  1917.  p.  788,  declaring  that  if  in  a 
civil  case  the  jury  be  diadiarged  without  a  ver- 
dict the  jary  fees  shall  be  paid  by  the  parties 
who  sball  have  required  a  Jury,  aud  until  they 
are  paid  no  further  proceedings  shall  be  allow- 
ed, did  not  require  in  and  for  plaintiff  suing 
In  forma  pauperis  to  pay  tbe  fees  of  a  Jury 
whidi  was  discharged,  where  plaintiff  after  trial 
was  begun  obtained  leave  to  amend  tbe  com- 
plaint, where  there  was  no  vexatious  conduct 
on  plaintiff's  part 

2.  CoffiB  $=»276  —  Rights  or  piAiNTirr  m 

SUIT  IN  FOBIU.  FATTPEBIS  ABE  IN  DISCRBTION 
or  COUBT. 

Whether  one  once  admitted  to  sue  in  forma 
pauperla  shouU  on  vexatious  conduct  delay,  eta, 
be  dispaoperiied,  is  for  the  court  to  determine 
in  Uie  exercise  of  its  discretion,  whldi  discre- 
tion should  be  exercised  as  in  the  case  ot  one 
originally  seeking  to  be  admitted  to  sue  in  forma 
pauperis,  with  a  view  to  confine  the  privilege 
most  strictly  to  those  who  having  a  substantial 
right  to  enforce  or  preserve  ara  absolutely  un- 
able to  otherwise  proceed. 

3.  Costs  €=)130— Dibcbetion  or  coubt  as  to 

SaiT  IK  FOBHA  PAUPEBIS  SHOULD  BE  KXEB- 

ciSBD  wrra  utmost  cabe. 
On  application  to  sue  In  forma  imoperis,  the 
court  should  exercise  its  discretion  in  granting 
such  relief  with  the  utmost  care,  to  tbe  end  that 
unworthy  persona  who  are  neither  Indlgrat  nor 
possessed  of  substantial  rights  may  not  enjoy 
the  privilege. 

In  Bank. 

Petition  by  Ergo  A.  Majors  for  a  writ  of 
prohibition  to  be  directed  against  the  Supe- 
rior Court  of  the  State  of  California  in  and 
for  the  County  of  Alameda,  and  the  Honors 
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able  T.  W.  Harris,  Judge  thereot  Writ  de- 
nleO. 

D.  a  iDutton.  o£  Oakland,  and  H.  F.  Peart, 
of  San  Francisco  (Oreen  Majors,  <tf  Oakland, 
of  connsel),  for  petitioner. 

Ezra  W.  Decoto  and  T.  P.  Wlttsdien,  botb 
of  Oakland,  for  respondents.   

a  A.  Linn,  of  Napa,  and  Hilton  T.  TTRen, 
of  San  Francisco,  for  Andrew  Martin. 

MELVTN,  J.  When  this  case  waa  in  the 
District  Court  of  Appeal  of  the  First  Ap- 
pellate District,  Division  No.  1,  Mr.  Justice 
Waste  prepared  the  opinion  of  the  court, 
whldi  was  as  follows : 

"AppUeatioii  for  writ  of  pnAIbltlota  prayed 
to  be  directed  against  the  superior  court  of  the 
state  of  California  in  and  for  the  coanty  of 
Alameda.  Hon.  T.  W.  Harris,  judge  thereof, 
staying  proceedings  in  a  civil  action  therein 
pending,  antil  plaintiff  therein  shall  have  paid 
the  fees  of  the  jarors  in  the  first  trial;  the 
jarors  having  been  dischaEged  without  finding 
a  Terdict. 

"Andrew  Blartbi,  as  plaintiff,  commenced  an 
action  against  the  defendant  Majors  (petitioner 
here),  to  veoDTer  damages  for  the  death  of  plain- 
tiff's minor  daughter,  alleged  to  have  been  occa- 
sioned by  the  wrongiful  acta  of  said  defendant. 
When  the  case  was  at  Issue  and  ready  for  trial, 
Martin  demanded  a  trial  by  Jury  and  sought  to 
be  allowed  to  further  prosecute  the  action  in 
forma  pauperis,  ^e  superior  court  denied  blm 
that  right  and  refused  to  proceed  to  trial  with- 
out prepayment  of  the  fees  for  tbe  Jury,  as  re- 
quired by  the  thw  ezistlng  statutes  and  the 
rules  of  the  court 

"On  application  to  the  Supreme  Court  that 
tribanal  issued  its  peremptory  writ  of  mandate 
directing  the  lower  court  'Immediately  upon  re- 
ceipt of  the  writ  to  issue  an  order,  in  due  form 
of  lav,  granting  petitltmer  leave  to  prosecute 
his  said  suit  *  *  *  In  forma  pauperis  •  •  • 
without  being  required  to  pay  any  coats.'  Mar- 
tin V.  Superior  Court,  176  Cal.  289,  168  Pac 
135.  L.  R.  A.  1918B,  813. 

"Thereafter,  pursuant  to  the  direction  of  said 
writ,  respondents  set  the  action  for  trial,  a  Jury 
waa  impaneled  and  sworn,  and  the  trial  of  the 
cause  proceeded  In  forma  pauperis.  Daring  the 
trial,  the  inry  baring  been  in  attaidance  two 
days,  the  plaintiff  Martin  obtained  leave  to 
amend  his  complaint  D^endant,  petitioner 
here,  waa  given  time  to  answer  and  the  Jury 
was  disdiargcd.  The  fees  for  the  Jury  were  not, 
and  have  not  heen,  paid. 

"On  motion  of  the  plaintiff  in  the  action,  and 
over  the  objection  of  the  defendant  (petitioner 
here),  tbe  lower  court  has  reset  the  cause  and  is 
about  to  proceed  with  the  trial  on  the  day  set. 
Respondents  In  their  return  admit,  or  all^  the 
foregoing  facts  'and  in  this  connection  allege 
that  there  Is  no  provision  in  the  statutes  of  this 
state  or  in  the  law  of  this  state,  providing  for 
tbe  payment  of  jurors  serving  in  civil  coses, 
where  the  action  is  being  prosecuted  by  the 
plaintiff  in  forma  pauperis.' 

"In  this  contention  respondents  are  correct 
and  tiie  action  of  tbe  trial  court  must  be  upheld. 

"In  oppodtlon  to  the  respondents,  petitions 
relies  upon  provisions  of  the  California  statutes 
establishing  fees  of  trial  jurors,  and  derisions 
of  tile  highest  courts  in  this  and  oth»  jurisdic- 


tions, which  he  contends  by  analogy  and  pari^ 
of  reasoning  support  his  riewa.  In  the  most  re- 
cent legislative  enactment  on  tiie  anbject  It  is 
provided: 

"'If  in  any  trial  in  a  dvfl  case  the  juiy  be 
for  any  cause  discharged  without  finding  a  ver- 
dict, the  fees  of  the  Jury  riiall  be  paid  by  the 
party  who  shall  have  announced  that  a  trial 
by  jury  Is  required,  but  may  be  recovered  as 
costs  if  he  afterwards  obtain  Judgment;  ond 
«»ta  ihey  ore  paid  no  further  proceedingt  ahatt 
be  allowed  4n  the  action.*  Stats.  1917.  pp.  788, 
789.  The  Italics  are  ours  for  Illustration. 

"Section  17  of  the  Act  of  March  28,  1868 
(Stats.  1867-68,  p.  436).  prorides:  'If  in  any 
trial,  In  a  dvil  case,  the  Jury  be  for  any  cause 
discharged  without  finding  a  verdict,  the  fees 
of  the  jury  shall  be  paid  by.  the  plaintiff.  •  •  • 
and  until  they  are  paid  no  further  proceedings 
shall  be  allowed  in  tbe  action.'  .This  languu^ 
is  almost  identical  with  the  provision  of  the 
section  of  the  statute  of  1917,  already  quoted  by 
us,  and  petitioner  cites  Lukes  v.  I<ogan,  66  Cal. 
33.  4  Fac.  SS3.  referred  to  and  approved  in 
Fbirchlld  V.  King,  102  Cal.  320,  at  page  323, 
36  Pbc.  640,  and  Carpenter  v.  Jones,  121  Cal. 
362,  53  Paa  842,  construing  the  language  of  the 
early  statutes  quoted,  and  squarely  upholding 
refusals  by  trial  courts  to  proceed  where  fees 
of  Jurors  have  not  been  paid  after  nonsuit  or 
disagreement.  But  counsel  for  petitioner  fails 
to  note  the  rital  distinction  between  those  cases 
and  the  case  In  Interest  here.  In  none  of  the 
earlier  decisions  was  the  question  presented  as 
to  the  rights  of  tbe  parties  in  a  cause  in  forma 
pauperis.  Neither  did  the  court  in  any  of  these 
cases  consider  tbe  vital  question  of  the  right  of 
a  litigant  in  a  civil  case  to  have  the  benefit  of  a 
jury  trial  regardless  of  bis  financial  inability 
to  prepay  the  fees  for  such  service. 

"But  tbe  whcde  question  of  the  rights  of  a 
litigant  In  forma  pauperis  so  recently  engaged 
the  attention  of  the  Supreme  Court  of  this  state 
in  this  very  case  (Martin  v.  Superior  Court, 
supra),  that  we  do  not  need  to  look  elsewhere 
for  authority  on  which  to  decide  the  question 
presented  by  the  proceeding  now  before  us.  The 
fundamental  question  thus  presented,*  says  tiie 
coart  in  its  opinion,  *is  of  the  ri^t  of  the  peti- 
tioner [Martin]  to  proceed  with  the  prosecution 
of  his  action  fn  the  superior  court  in  fmrma 
pauperis,  and  llierefore  without  the  payment  In 
advance  of  the  legal  fees.'  The  court  points  out 
that  this  privilege,  so  far  as  regards  tbe  exemp- 
tion from  court  fees,  was  conceded  to  litigants 
at  common  law,  and  holds  that  the  power  to 
grant  such  exemption,  in  proper  cases,  now  ex- 
ists in  our  courts  of  general  jurisdiction  with- 
out the  declaration  of  expreaa  statute. 

"Continuing,  tbe  court  says:-  'With  the  power 
in  our  superior  courts  thus  dedared,  to  admit 
suitors  to  commence  or  having  commenced  to 
prosecute  their  actions  In  forma  pauperis  in  all 
proper  cases,  tbe  next  consideration  is  whether 
or  not  the  Legislature  has  by  Its  enactments 
designed  to  curtail  that  power.  Quite  aside 
from  the  question  as  to  the  power  of  the  Legis- 
lature to  do  this  thing,  it  is  obvious  tliat  only 
tiie  plainest  declaration  of  legislativa  Intent 
would  be  construed  as  even  an  effort  to  do  this 
thing.  We  find  no  sudi  expressed  intent  All 
of  the  statutes  dealing  with  tbe  payment  and 
prepayment  of  fees,  such  as  section  4296  of  the 
Political  Code,  are  general  in  their  nature  and 
have  to  do  with  tbe  orderly  collection  and  dis* 
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posttion  of  th«  feci,  payment  or  prepayment  of 
which  ia  prescribed  by  law.  Neither  IndivldQal- 
iy  nor  coUectiiTely  are  they  even  ausceptible  of 
the  conrtraction  that  the  design  of  the  Legisla- 
ture was  to  ieoj  to  the  courti  the  exerdse  of 
their  aoBt  jaat  and  moet  oeceaury  Inherent 
power.  They  have  applicability  to  all  eaaea 
where  the  court  baa  not;  In  the  exerdse  of  that 
power,  remitted  the  payment  of  the  fees  on  be- 
half of  a  poor  snltor,  and  in  every  instance  the 
court's  order  to  this  effect  is  sufficient  warrant 
to  every  officer  charged  wIUi  the  collection  of 
fees  to  omit  the  performance  of  that  duty  in  the 
apcdficd  case.' 

"Petitioner  seeks  to  render  the  decision  of  the 
Supreme  Court  Inapplicable  by  his  assertion  that 
In  the  opinion  the  aforementioned  section  of 
the  statute  of  1017  (supra)  was  not  referred  to, 
and,  so  far  as  the  language  of  the  court  dis- 
closes, was  not  considered.  However,  the  earlier 
tjtstutes,  containing  langonge  so  Blmilar  as  to 
be  almost  identical,  were  before  the  court  and 
were  referred  to  In  the  opinion.  Furthermore, 
the  statute  of  1917  had  been  passed  and  was  In 
pffeet  previous  to  the  rendition  of  the  decision, 
and  the  decision  and  the  statnte  must  be  con- 
sidered together. 

"We  fail  to  see  ft  distinction  between  the 
status  of  a  litigant  in  forma  pauperis  before  a 
trial  by  a  Jury,  and  the  same  litigant  after  a 
partial  trial,  and  disdiarge  of  the  jury  without 
finding  a  verdict.  The  act  of  1917  refers  to 
and  regulates  only  the  payment  of  fees  where 
they  can  be  and  are  paid  by  litiganta.  It  no- 
where refers  to  or  relates  to  actiona  in  forma 
pauperis.  It  la  silent  on  tiie  subject.  We  can 
see  in  it  no  dedaration  of  legislative  Intent  to 
curtail  the  inherent  power  of  the  superior  court 
to  admit  suitors  to  commence,  or  having  com- 
menced, to  prosecute  their  actions  In  forma  pau- 
peris bi  pn^er  cases." 

[1}  Snbseqnently.  tbe  matter  was  trana* 
ferred  to  this  court  In  order  that  we  might 
further  examine  the  petitioner's  contentlong 
that  in  view  of  tbe  peremptory  provision 
whereby  tbe  derk  ot  the  superior  court  was 
commanded  to  collect  all  Jury  fees  eodi  day 
Id  advance^  the  language  requiring  aettle- 
ment  of  unpaid  fees  as  a  imrequlatte  to 
further  proceedings  could  apply  to  per^ 
sons  prosecuting  actions  In  forma  pauperis 
and  tbat  tbe  language  quoted  by  Mr.  Justice 
Waste  from  tiie  statute  of  1868,  altbougb  re- 
produced In  Aubstauce  in  the  act  of  1017, 
could  apply  in  tbe  latter  statnte  only  to  fees 
earned  by  Jurors  In  criminal  coses. ,  Peti- 
tions calls  our  attentkm  to  tbe  thCtB  tiiat 
Jurloi  In  criminal  cases  are  paid  by  tbe  couu- 
llea  in  wblcb  the  trials  taHe  place;  tbat  1b  or- 
dinary dTll  actions  fees  must  be  paid  eadi 
day  In  advance ;  and  that  tbe  only  causes  In 
which  Jurors  remain  uncompensated  when 
for  any  reason  they  are  discharged  are  iu> 
tions  in  which  tbe  trial  is  conducted  under 
un  order  In  forma  pauperis.  He  argues, 
therefore,  tbat  there  Is  no  case  In  wbldi  the 
provision  of  the  statute  of  1917  tbat  until 
the  Jury  fees  are  paid  "no  further  proceed- 
ings shall  be  allowed  in  the  action**  could  pos- 
sibly operate  or  be  at  all  applicable  «cepi- 
Inj;  in  civil  actions  proceeding  in  forma  pau- 


peris. He  therefore  Insists  tiiat  ttie  statute  of 
1917  unequivocally  applies  to  tbe  trial  of 
Martin  v.  Majors,  and  that  the  Jury  hav- 
ing beeu  discharged  without  finding  a  ver* 
diet,  "no  farther  proceedings  shall  be  allowed 
in  the  actlm**  until  the  Jurors  are  paid. 

To  this  argument  respondents  answer  that 
for  many  years  the  law  had  been  In  virtual 
accord  with  tbe  quoted  section  of  the  act  of 
1917,  yet  this  court  In  Martin  t.  Superior 
Court  announced  no  exception  to  tbe  rule 
that  in  all  stages  of  a  trial  a  poor  suitor 
shall  have  all  of  the  benefits  of  uncompensat- 
ed eerviee  from  Jurors  and  court  officers. 

There  was  no  substantial  diange  In  the 
statutes  amendatory  of  the  act  of  1868  with 
reference'  to  the  compensation  of  Jurors  until 
tbe  statute  of  1917  was  adopted.  Stats. 
1869-70,  pp.  148-176;  Stats.  1871-72,  p.  188. 
Section  681.  subd.  B,  Code  of  Civil  Procedure, 
provides  that  a  trial  by  jury  may  be  waived 
in  certain  actions  by  the  several  parties  to 
an  Issue  of  fact,  "by  falling,  at  tbe  beginning 
of  each  day's  session,  to  deposit  with  the 
clerk  the  Jury  fees  and  *  *  *  mileage  for 
snchr  day" ;  but  this  subdivision  (adopted  in 
1915)  throws  no  lli^t  upon  the  problem  pre- 
sented to  the  court  In  tiie  matter  at  bar. 
Petitioner  dedares  that  there  Is  a  wide  and 
fundamental  difference  between  tbe  fee  Mil 
of  1868  and  Its  early  successors  and  tbat  of 
1917.  In  the  act  last  framed,  while  there  Is 
a  provision  for  paymoit  of  Jurors  by  tiie 
county,  all  of  their  compoisatton  In  dvU  cas- 
es must  come  f^m  tbe  dally  pr^>ayment  of 
tbe  prefer  fe^  By  tlie  earlier  acta  tbe 
fees  were  payable^  in  dvfl  cases,  by  tbe  pre- 
vailing party,  before  the  entry  of  the  verdict. 
There  was  also  tbe  provision  that.  It  tbe  sum 
received  by  each  Juror  should  be  found  at 
tiie  end  oi  the  term  to  be  less  than  tbe  legal 
per  diem  and  mileage,  the  dUference  should 
be  paid  by  tbe  coun^. 

But  It  is  argued  by  respondent  that  1&- 
asmudi  as  actions  prosecuted  In  forma  pau- 
peris were  not  spedfled  In  terms  by  tbe  stat- 
nte,  and  because  the  Legislature  was  dealing 
with  tbe  gmmol  practice  In  Jury  coses,  0m 
lowmokers  only  bod  In  mind  tiie  rituotion 
wbldk  might  orise  in  a  suit  or  proceeding 
in  whldL  solvent  litigants  ml^t  be  engaged. 
BespondentB,  in  diort.  contend  that  tbe  ajH 
parent  restricted  meaning  of  ttie  require- 
ment for  payment  of  fees  prior  to  further 
proceedings  after  discharge  without  ver- 
dict of  a  Jury  arises  tarn  nnlntentional 
Induslon  In  a  statute  adopting  a  new  rule 
for  prepayment  of  fees  in  ordinary  coses  of 
language  which  bad  been  iqiidicable  to  all 
litigants  when  used  in  earlier  oiactments.  It 
is  also  asserted  on  behalf  of  respondents  that 
in  giving  to  tbe  fee  bill  tbe  interpretation 
suggested  by  petitioner  this  court  would  be 
going  contrary  to  the  aiiiiit,  ti  not  the 
letter,  of  the  decision  in  Martin  r.  Superior 
Court  With  reference  to  the  point  lost  stat- 
ed we  agree  with  respwdents   Qkot  a  very 
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Ubena  riew  of  ttw  ilCbtB  of  poor  Utlgants 
was  adopted  by  tbis  court  Is  the  Martin  Cam. 
Tbm  It  was  decided  that  .only  tbe  lOalnest 
dedarations  of  leglalative  .Inteot  woald  be 
construed  as  as  effort  to  curtail  tbe  autlior- 
Itr  of  courts  giTcn  by  tbe  oommon  law  to  ad* 
■dt  litigants  to  sue  In  Corma  paaperls.  In 
Tiew  of  tlM  langoage  of  tlie  opinlrai  In  Martin 
T.  Superior  Court  and  ftf  an  examination  of 
tbe  Tarions  fee  bills  tbemselTee,  we  are  caor 
stralued  to  agree  with  respcmdenta. 

Since  the  sabmlsslon  of  tbe  cause  It  has 
been  suggested  by  a  member  <tf  tiie  court 
that  perhaps  the  legldators  who  enacted  the 
statute  of  1917  ndifht  ba^  had  In  ndnd  the 
fact  that  at  cmnmon  law  a  vexations  snitor 
In  fmna  pauperis  or  one  who  unnecessarily 
ddayed  or  otherwise  damaged  his  adTersary 
might  be  dlqianpered  and  prerented  from 
baring  further  benefit  of  uncompensated  serv- 
ice of  Jurors.  This  leads  to  an  Inquiry 
wbetbw  or  not  it  is  reasonable  to  suppose 
ttiat  the  new  matter  In  the  act  oC  191T  was 
an  attempt  automatically  and  wldiout  the 
jntenrention  of  a  court  to  dlspauperlze  any 
one  who  bad  fhlled  ot  a  Tordict  from  the 
Jury  first  drawn.  Sudi  a  result  mli^t  ttA- 
low  tbe  eofaroement  of  the  letter  of  the  law 
of  1017. 

Common-law  cottrts,  H  Is  true,  were  jeal- 
ous of  extoidlng  the  prlvll^  of  suing  In 
this  form.  In  Ull/a  Practical  Beslster  (edi- 
tion of  1735)  p.  8S1,  we  are  Informed  that 
RoUe,  Chief  Justice,  said: 

"That  he  did  not  use  to  admit  any  one  gener- 
ally to  sue  In  forma  pauperis,  that  is,  to  sue  in 
all  caDses.  but  only  to  sue  so  in  one  cause  by 
virtue  of  that  admittance,  1654.  B.  8.  So  that 
(f  he  had  other  cause  to  ahew,  be  must  petition 
acain  to  be  admitted  to  sue  in  forma  pauperis, 
&  sic  toties  quotlea.** 

The  same  author  Id  the  same  artldo  uses 

the  following  language: 

"If  one  that  la  admitted  to  sue  In  forma 
psnperis,  will  not  proceed  according  to  the  rules 
of  ttie  court,  but  useth  delays  to  vex  his  adver- 
Bsry.  the  court  will  dispauper  him.  (Mich.  22 
Car.  B.  R.)  For  the  law  doth  not  favour  tiie 
poor  to  do  ininry  to  others,  but  to  hdp  them  to 
recorer  their  rlgh^  where  they  want  ability  of 
thennelTCs  to  do  it." 

There  was  a  rule  also  that  if  a  pauper 
gave  notice  of  trial  and  did  not  proceed  he 
should  be  dispaupered.  A  note  of  this  rule 
is  found  in  91  Eng.  Rep..  Pull  Reprint,  4SS. 

However,  the  rule  seema  to  have  been  en- 
forced, generally  speaking,  only  upon  some 
showing  of  vexatious  conduct  on  the  part  of 
the  pauper.  In  Blood  v.  Lee.  reported  In 
volume  95,  Eng.  Rep.,  Pull  Reprint,  at  page 
912.  we  find  the  following  Interesting  matter: 

"Wilmot,  G.  J.,  <^ted,  from  his  own  manu- 
script notes,  the  following  cases  relatins  to  pau- 
pers and  costs:  Winter  v.  Slow,  AQch.  4  Geo.  2, 
B.  R.,  was  trover  by  a  pauper:  at  the  trial,  the 
plaintiff  proved  a  demand  and  refusal  at  the 
tiaw  of  serving  the  writ,  which  being  after  the 


commenosmsnt  of  the  action,  he  became  nonsuit- 
ed; and  bavtag  brought  a  second  action  tor  the 
sane  ibhtg,  it  was  moved  that  he  ml^t  pay  tba 
costs  of  tbe  nonsuit  in  the  former  ai^on,  before 
lie  proceeded  In  the  second  action;  but  tbe  court 
refused  to  grant  the  moti(m,  because  they  thought 
the  {>lalatifl  had  not  been  vexatlona.  In  Taylor 
V.  Lowe,  Trin.  7  &  8  Geo.  2,  B.  R.,  the  plaintUf 
being  a  pauper,  and  having  given  five  or  six 
notiees  of  trial  and  thereby  vexed  the  defendant, 
It  was  moved  that  he  ndght  pay  costs  td  fonner 
notfOM,  or  be  restrained  from  proceeding  to 
trial ;  but  while  the  admissioo  to  sue  In  forma 
pauperis  stood  tbey  would  make  no  rule  about 
costs,  but  made  a  rule  to  shew  cause  why  he 
shouid  not  be  dispaupered,  which  was  made  ab- 
■olnte  upon  an  affidavit  of  service  thereof 

In  Hullock's  Law  of  Coats  (edition  of  1796) 
213.  a  case  is  dted  where  a  single  nonsuit 
made  costs  at  once  due,  and  it  was  ruled  that 
the  pauper  might  not  thereafter  proceed 
without  paying  costs,  or  showing,  according  to 
the  act  of  Parliament,  that  he  was  whipped. 
The  same  leai^ned  author,  at  tbe  same  T?&ge, 
<dtes  Winter  v.  Slow,  supra,  where  It  appear- 
ed that  the  nonsuit  was  not  upon  tbe  merits, 
but  occasioned  by  a  mistake  of  plalntUTs 
attorney,  and  therefore  In  the  court's  opinion 
not  vexatious.  In  Noaks  v.  Watts,  98  Eng. 
Rep.,  Full  Reprint.  609,  it  was  decided  that 
a  pauper  shall  not  pay  costs  for  not  going  on 
to  trial,  as  other  plaintiffs  do;  but  if  the  costs 
are  taxed  the  court  would  prevent  his  bdng 
vexatious  by  obliging  blm  to  pay  them  be- 
fore going  to  trial. 

It  was  declared  In  Doe  dem.  Lepplngw^l 
V.  Weake,  2  Smith's  (John  Prince)  Re[>ortB, 
676,  that  withdrawing  tbe  record  at  the  third 
day  of  tbe  assises,  after  giving  notice  of 
trial,  was  vexatious  conduct  meriting  dis- 
paupering of  the  plalntlfl,  but  in  that  case 
it  vras  decided  that  defendants  had  waived 
their  right  to  complain. 

In  Brittain  v.  GremvUle,  86  Etng.  R^. 
Full  Reprint,  1072,  the  court  denied  a  motion 
to  tax  costs  after  a  lessor  admitted  In  forma 
pauperis  had  a  verdict  against  him.  The 
purpose  waa  to  ground  a  further  motion  to 
stay  his  proceedings  in  a  second  ejectment 
The  decision  seems  to  be  grounded,  in  part 
at  least,  upon  the  failure  of  the  moving  par- 
ty to  proceed  in  the  usual  way  to  dl^uper 
his  adversary.  It  was  held,  however,  tt»t 
plalntiflTs  conduct  was  not  vexatloua. 

In  Doe  dem.  Lepplngw^  v.  Trussell,  6 
Bast  604  (probably  a  ctxnpanion  to  Doe  dem.' 
Lei^ingweil  v.  Weake,  supra),  It  was  found 
that  the  plaintiff  suing  in  forma  pauperis 
had  caused  much  delay  by  twice  setting  the 
case  for  trial  and  afterwards  countermand- 
ing the  notice,  In  one  Instance,  before  tbe 
term,  and  in  the  other  withdrawing  the  rec- 
ord on  the  third  day  of  the  assizes.  The  de- 
fendant had  Incurred  above  £100  costs  In 
procuring  evidence,  and  his  attorney  swore 
that  he  believed  tbe  merits  to  be  In  favor  of 
the  defendant.  The  reporter  describes  the 
proceedings  and  tbelr  result  as  follows: 


Digitized  by 


Google 


22 


18A  "BACtFlO  BEPOBTEB 


<OaL 


fTo  Abw  that  tile  proper  coarse  wu  to  more 
that  tbe  part7  alioidd  be  dlBpaai>ered  In  caaa 
ot  vexatious  dday,  2  Salk.  606;  Taylor  t.  Lowe, 
2  Stra.  903;  Brittaln  t.  Greenville,  2  Stra. 
1122.  and  2  Tidd's  Practice,  S93,  were  cited.  It 
was  contended  that  the  lessor  of  the  plaintiff 
ought  at  least  to  have  countermanded  his  notice, 
ind  thereby  saved  a  great  part  of  the  expense 
whidi  the  defendant  bad  anstained. 

"On  tUs  day  Lawes  shewed  cause  nptm  an 
nflMavit,  which  stated,  that  the  lessor  of  the 
plaintiff  having  about  30  copies  of  registers  to 
procore,  and  several  witnesses  to  collect,  anjoni; 
whom  was  an  M  and  infirm  man,  was  nnable  to 
get  to  the  assizes  in  time,  and  therefore  was 
nnder  the  necessity  of  withdrawing  the  record. 

**Tbe  court,  however,  made  the  rule  atisolnte 
for  dispaapering  the  lessor  of  the  plaintiff,  bat 
dischaired  it  as  to  the  payment  of  costa." 

Under  the  heading  "Forma  Pauperis"  in 
1  General  Index  to  the  English  Common -Law 
Iteports  (Blddle  and  McMurtrle  Eldltion  t>f 
1882) ,  at  page  373,  we  find  the  two  foUowinc 
Dotes: 

"Amendment  without  costs  not  demandaUe  of 
right.  Foster  T.  Bank,  U.  878  ;  6  Q.  B.  878. 
Withdrawing  record  to  amend  must  pay  oosta 
of  the  day.  Thompson  t.  Hontby,  IvliL  977;  9 
Q.  B.  978.'* 

In  Weston  t.  'Wlthors,  2  Durnf.  &  B.  511, 
It  was  bdd  that  atter  nonsuit  In  trespass  the 
ooiut  will  stay  proceedings  In  a  senmd  ac- 
tlon  between  the  same  parties  for  the  same 
cause  tmtll  payment  of  ttie  costs  of  non- 
suit, DOtwlthBtandlng  the  fact  that  the  plain- 
tiff sahig  In  forma  paoperls  vras  a  prisoner 
at  the  time  of  bringing  the  second  action. 

It  will  be  at  onoe  evident  from  the  above 
citations  that  the  common-law  courts  were 
not  very  ready  to  extend  the  privileges  of  a 
second  trial  to  one  solng  In  fbrma  panpnla  If 
there  were  drcamstances  Indicating  vexa- 
tions condot^  It  will  be  also  apparent  that 
no  very  definite  nor  fixed  role  was  followed. 
But  eren  the  practice  at  the  ccxnmmi  law 
did  not  in  general  dl^Mmperlse  one  who 
merely  failed  to  obtain  a  verdict,  or  who  by 
the  action  of  bis  counsel  In  securing  a  post- 
ponement of  the  cause  for  correction  of  plead- 
ings permitted  a  jury  to  be  discharged  be* 
fore  submission  of  the  Issues  oC  foot  We 
cannot  justly  decide,  tberefore^  that  a  rule 
analogous  to  that  for  dlspanpuing  litigants 
at  common  law  was  intended  by  the  Jjetfia- 
lature  of  1917. 

Besides,  there  could  be  no  good  reason  for 
requiring  a  plaintiff  excused  from  paying  jn- 
17  ffees  at  the  first  trial  to  pay  on  a  second 
trial  the  fees  from  which  he  was  so  excused. 
Some  reason  might  exist  for  failing  to  extend 
the  privilege  to  a  secmd  Mai  wiUiont  fees, 
but  that  would  be  accomidiBhed,  not  by  forc- 
ing him  to  pay  the  charges  from  which  he 
liad  been  exmpted,  but  hy  exacting  the  usual 
chai^B  for  a  seooiid  trial. 

[2]  The  question  whether  one  once  admit- 
ted to  sue  in  forma  pauperis  should,  on  ac- 


count of  vexatloiis  conduct,  delay,  etc,  be 
prevented  tnm  hairtng  .furUier  benefit  of 
uncompensated  service,  is  one  for  the  court 
having  jurisdiction  In  ttu  case  or  pro- 
ceeding to  determine  In  the  ererdse  tt  a 
wise  discretion.  Its  discretl<m  her^  as  in  the 
case  (tf  one  originally  ee^±ag  to  be  admitted 
to  sue  in  forma  pauperis,  should  be  exercised 
with  a  view  to  cod  fine  the  privilege  most 
strlcUy  to  those  who,  having  a  substantial 
right  to  enforce  or  preserve  are  absolutely 
unable  otherwise  to  so  do,  and  who,  once 
having  been  admitted  to  proceed  in  fbrma 
pauperis,  diligently  pursue  a  course  ftee  fn»n 
unreasonable- delay  or  vexations  oondnct  of 
any  kind. 

[I]  In  coniflnelon,  we  wish  most  emidiatl- 
cally  to  dedare  our  convfctlini  lliat  such  dis- 
cretion ahould  be  used  witti  tiie  utmost  care, 
to  the  end  that  unworthy  persons  who  are 
neither  Indigent  nor  possessed  of  snbstantial 
ri^ts  may  not  Mijoy  this  privilege. 

Petition  denied.  Alternative  writ  dis- 
diarged. 

We  omciur:  ANOBILLOTTI.  OL  X;  LBN- 
NON,  J.;  WnAUB.  J.;  OLNBT,  J.;  LAW- 
LOB,  J. 


(tt  Cat.  Aj>p.  8B8i> 

In  n  OIASBN'S  BSTATB.   (Oir.  29S&) 

{District  Oonrt  of  Appeal,  Fbst  District,  Divi- 
sion 1,  Oallfomia.  Aug.  13.  1919.  Rehear- 
ing Denied  by  Snpreme  Coart  Oct  9.  1919.) 

1.  WlUJS  «=7l30— HOLOOBAFHIO  WILLS  SUT- 
nciBITTLT  DATED  BT  USIKO  FIOtTBBS. 

The  figures  ''4A2A7th"  are  a  sufficient 
dating  for  holographic  wiU. 

2.  Wills  ^=}180— Holoorafhio  wnx  con- 

BIBTINO      or     TWO     CLAUSES  SURUOElfT 

THOUGH  ONE  IB  UHDATSD. 
A  writing  containing  two  clanses,  the  first 
dated  and  the  second  undated,  each  clause 
being  signed  by  testator,  and  written  all  at  one 
time  by  him,  Aald  to  constltate  a  ringle  Instm- 
m«it,  and  not  a  will  and  an  undated  codicil. 

3.  Wills  ^130— Iwstbument  strmcraNTLT 

INTELLIGIBLE  AS  HOLOQBAPHIO  WILL. 

An  instrument  written  and  signed  by  tes- 
tator, reading,  "mod  dark  I  leev  here  |S00O 
more  cash  mony.  My  my  Is  deere  i  leev  here 
aUe,"  keU  sufficiently  faitdllgibla  to  constitute  a 
holographic  wilL 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  Hiomas  F.  Gra- 
ham, Jndga  / 

In  the  matter  of  the  estate  of  Jade  Olssra. 
deceased.  PeUtkm  to  probate  will  by  Uande 
Clark,  contested  by  Otto  Stein  and  Gua 
Stein,  also  known  as  Otto  Ottoson  and  One 
OttoBon.  From  an  ordw  and  decree  admit- 
ting holographic  will  to  probate,  contestants 
appeal.  Affirmed. 
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Ambrose  Gherlnl  and  Edwin  H.  WlUtamB, 
both  of  San  rzandwx^  D.  Edwta  I^rons,  for 
ippellanta. 

Samuel  H.  Shortridge,  J.  E.  Harper,  and 
CnlUnan  &  Hlckey,  all  ot  San  FrancUco^  for 
respondent., 

RICHARDS,  J.  ThiB  is  an  appeal  irom  an 
order  and  decree  admitting  tbe  olographic 
will  of  one  Jack  Olssen  to  probate  ap(Xi  the 
petition  of  tbe  devisee  named  tber^n. 

The  following  la  a  oofiy  ot  tbe  document  In 
question : 

"V12/17th 

"nod  dark  861  Jones  at  progfeeld  Apa  Apar- 
nuu>  201  I  leer  bore  |200(K00  more  cash  mony 

"Jack  Olssen 
"Uj  my  is  eleere  i  leev  hore  alio 

"Jack  Olsisn" 

Tbe  trial  court  In  its  findings  construed  the 
above  document,  wltb  tbe  proper  apelUng  ot 
tbe  words  therein,  to  read  as  follows : 

"4/12A7th. 
"Maode  GtaA,  861  Jones  street,  Brookfleld 
Apartments,  Apartment  201.  I  leave  her  $2000^ 
00  mote,  cash  mon^.  Jack  Olssan. 

"My  mind  Is  dear.  I  leave  her  all. 

"Jack  Olssen." 

[1]  To  this  reading  tbe  appellants  offer  no 
particular  objection,  but  insist  that  tbe  origi- 
nal document,  even  with  this  reading,  bas 
not  tbe  guallties  of  an  olographic  wUl,  and  is 
otherwise  too  Indefinite  as  to  Its  Intent  to  be 
given  ^ect  The  first  arrow  of  the  appel- 
lants is  aimed  at  tbe  date  of  tbe  Instnuuoit, 
but  we  tblnk  this  assault  la  sufficiently  met 
by  tbe  decision  of  the  Supmne  Court  in  tbe 
matter  of  the  Bstate  of  ChevalUer,  169  CaL 
161, 113  Pa&  130.  In  which  the  figures  "4-14- 
OT'  was  held  to  amoimt  to  a  sufficient  dating 
of  an  olograiritdc  will.  Tbe  appellant  insists 
that  the  addition  of  tbe  letters  "tb,"  in  con- 
nection wltb  the  figures  at  tbe  bead  of  tbe 
Instrument  In  question  here,  renders  their 
meaning  uncertain;  but  we  think  that  this 
is  a  hypererttldsm.  and  that  no  real  dlstlnc- 
tion  can  be  found  between  the  two  cases. 

The  anteUants*  next  omtentlon  Is  that, 
even  if  the  Instrument  shall  be  held  to  be  suf- 
ficiently dated  and  signed,  as  to  the  first  por- 
tion thereof,  the  closing  clause  of  the  docu- 
ment must  be  regarded  as  an  undated  codldl. 
This  question,  however,  must  he  determined 
by  the  circumstances  under  whicdi  tbe  instru- 
ment was  dravn,  as  revealed  by  tbe  testimo- 
ny in  tbe  case,  from  which  It  appears  that 
the  testator  was,  on  the  date  which  the  docu- 
ment benrs,  a  patient  at  the  St.  Francis  Hos- 
pital lo  San  Francisco,  where  be  died  five  days 
later,  and  that,  being  then  on  bis  deathbed, 
he  was  observed  by  his  nurse  attempting  to 
write  something  upon  a  piece  of  newspaper, 
and  was  asked  by  her  If  he  would  like  to 
have  some  writing  paper,  and  upon  his  nod- 


T.  DYER  23 
P.) 

ding  his  head  affirmatively  she  went  out  and 
got  him  a  desk  pad  of  writing  paper ;  where- 
upon he  asked  her  to  telephone  to  the  propo- 
nent, Maude  Clark,  which  she  did  within  the 
next  10  or  15  minutes,  during  which  he  waa 
writing  upon  the  pieoe  of  paper  which  the 
nurse  identified.  He  had  practically  complet- 
ed such  writing  when  she  returned  to  the 
room,  and  folding  up  the  paper,  he  put  it 
away.  Within  a  half  hour  thereafter  the 
proponent  of  this  will  came  to  the  room  of 
the  testator,  when  he  gave  her  the  folded 
paper,  telling  her  to  take  care  of  It,  and  not 
lose  it,  for  It  meant  a  whole  lot  to  her.  Tbe 
folded  paper,  in  ttie  precise  form  in  whiai 
the  said  pn9<»ie&t  received  it;  waa  produced 
In  court. 

[2]  From  these  facts  we  tblnk  trial 
court  was  Justified  in  arriving  at  tbe  contu- 
sion that  the  Instrument  in  question  was 
written  all  at  one  time,  and  was  to  be  con- 
atmed  as  a  aln^e  Instrument  expresaiva  of 
the  will  of  tbe  testator. 

[S}  As  ancta  we  are  aatbfled  Oiat  the  read- 
ing thoeof  adopted  hy  the  trial  court  mn- 
dera  it  a  anffldoitly  intelligible  and  properly 
executed  writing  to  ocmstltnte  an  olographic 
will,  and  hence  that  the  trial  court  was  not 
in  error  In  admitting  same  to  probate. 

The  order  and  decree  are  affirmed. 

We  concur:  WASTBf  P.  J.;  IiANGDON, 
Judge  pro  tern. 


(41  Col.  App.  685) 

SPorrroN  t.  dybr.  (av.  2824.) 

(District  Court  of  Appeal,  First  District.  Dl- 
▼isioD  2,  California.  Ang.  8,  1019.  Rebeai^ 
Ing  Denied  by  Supreme  Court  Oct  6.  1910.) 

1.  ApPEAE,  AND  XBROB  ^>704<^— Aprdexaut 
BT  rAXUNO  TO  FKBBSm  ■VIOENOI  ADIOT* 
FINDINGS  COBBEOT. 

On  appeal  from  order  denying  motion  to  va- 
cate judgment  under  Code  Civ.  Proe.  1  668,  and 
to  change  concluslmts  of  law  on  the  ground 
^t  they  are  not  supported  by  the  findlnga.  ap- 
pellant by  failing  to  present  evidence  to  appe- 
late conrt  concedes  that  the  finings  are  cor- 
rect and  responsive  to  the  issue. 

2.  Appxal  Airn  xsaoa  «=»931(2>— Fivdihob 

ABX  TO  BB  CONSIBDSD  HOST  STBOITGLT  IH 
VAVOB  or  BESPONDBMT. 

On  appeal  from  order  denying  motion  to  va- 
cate Judgment  on  groand  that  tbe  conclusions 
of  law  are  not  supported  by  findings  under  Code 
Civ.  Free  {  663,  findings  are  to  be  construed 
most  strongly  in  favor  of  resp<»ideQt,  and  any 
nncertainty  is  to  be  resolved  against  i^pellant 
in  support  of  the  judgment. 

3.  BiLia  AND  NOTES  «=»134— WarTTEN  CON- 
TRACT AND  NOTE  THEEEUNDEB  ABE  TO  BE 
CONSTBtTED  TOOBTHEB. 

Under  Civ.  Code,  |  1642,  a  written  contract 
and  a  note,  executed  contemporaneously  there- 
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with  u  t  part  o(  tiie  same  transaction,  are  to 
be  taken  tofetiiw,  tiioogli  ndtiber  teCen  to  the 
other. 

4.  BlUa  AVS  HOIB8  «sa^8B— TKAXBRBEI  OT 
ICOTB  VITB  SROWUDai  OT  OOHDITIONB 
BTAIID8  Zir  VUtK  07  PAZEB. 

Where  payment  of  note  was  made  mhject 

to  performance  of  a  condition  by  collateral  writ- 
ten a^eemeDt,  payee's  transferee,  who  takes 
note  with  knowledge  of  such  condition,  is  in 
no  better  positioa  tiban  ori^nal  payee. 

5.  Bills  AifD  Hons  «s>164  —  Nora  wrra 

STATEMINT  OF  OONDITIOin  THEBSIN  HOniTX- 

OOTIABLB. 

Under  CIt.  Code,  H  8088,  8092.  a  statement 
on  face  of  note  that  note  was  not  to  be  paid 
unless  payee  performed  certain  condition  #oold 
have  destroyed  negotiabili^  of  note. 

6.  Bills  and  voibb  ^»164— Mora  patabub 

ON  CONDITION  KONNEOOTIABUB  IN  HANDS  OF 
INDORSEE  WITH  KNOWLEDGE. 

Where  note  was  executed  contemporaneonriy 
with  written  asreeoient  and  aa  part  of  same 
transaction,  a  'Condition  limiting  payment  of 
note  on  performance  ot  certain  condition  by 
payee,  contained  in  the  collateral  agreement  and 
not  in  the  note  itself,  rendered  note  nonn^otiai- 
ble  in  the  hands  of  the  payee  and  his  indorsee 
with  knowledge  of  the  condition. 

T.  Bills  and  notes  4=»132— BfAKSB  of  noix 

COULD  AVOID  PATIOENT  ON  PATOE'S  NONPEB- 

rORMANCE  or  CONDITIONS. 

Wbere  collateral  agreement  made  payment 
of  note  conditional  upon  performance  id  cer- 
tain condition  and  fUrtiier  provided  that  maker, 
if  dissatisfied  with  contract,  coold  resdnd  before 
certain  date,  maker  could  avoid  payment  of 
note  because  of  payee's  nonperformance  of  con- 
dition, notwithstanding  malnr's  failure  to  re- 
scind before  qiedfied  date. 

8.  BZLXS  AND  NOTES  «=9ll8-PATINa  ORB  XV- 
BTALLHENT  NOTE  NOT  WAIVBB  OF  OONDXTIONB 

UNFBBTOBICED. 
The  mere  fact  of  paying  one  of  a  aeries  of 
installments  conditioned  upon  the  performance 
of  an  act  by  the  payee  does  not  constitute  a 
waiver,  either  of  the  right  to  have  the  act  per- 
formed, or  the  correlative  right  to  refuse  to 
make  further  payments  until  it  is  performed. 

9.  Bills  and  notes  9=>182— Tiia  not  es- 
sence OF  raSPOBlCAI^CB  OF  CONDITION  OF 
CONTBAOT. 

Where  payment  of  note  was  made  condition- 
al, by  collateral  agreement,  upon  payee's  con- 
struction, by  certain  date,  of  certain  number  of 
feet  of  billboard,  payee  might  have  performed 
after  such  date  under  Civ.  Code,  (  1492;  time 
not  being  of  the  easmee  of  tiw  condition  of  tha 
contract, 

10.  Bills  and  notes  4=»11S— Patvent  of 
inbtalluxnt  note  not  waiteb  ot  futubb 
pebfobuancb  of  condition. 

Where  payment  of  certain  amounts  on  July 
1st  and  October  1st  wars  made  eonditioBal  upon 
payee's  performance  of  certain  conditions  by 
Jane  let,  maker's  paymwt  of  July  lat  install- 
ment, notwithstanding  payee's  failure  to  per- 
tom  condition,  did  not  waive  maker's  right 


to  refuse  October  payaHnt  iMcanas  of  eontlii- 
oing  breach. 

Appeal  from  Superior  Oour^  Oity  and 
County  at  San  FraDdsoO;  James  BL  SeaweU, 
Judge. 

Action  by  B.  K.  Spottoa  against  Bdward 
F.  Dyer.  From  an  order  denying  a  motitm 
to  vacate  Judgment  against  him  and  to 
change  condnslons  law  on  the  ground  that 
they  are  not  supported  by  the  findings,  plain- 
tiff appeals.  Afilrmed. 

Oavln  UcNab  and  B.  P.  Hauball,  both  ot 
San  Frandsoo^  fOr  appellanL 

Powell  &  Dow,  of  San  Francisco^  for  re- 
spondent 

BltlTTAIK,  J.  [1]  The  plalntUt  appeals 
from  an  order  denying  his  motion  made  tra- 
der tlie  provtBhms  of  section  663  of  the  Code 
of  OlTll  Procedure  to  vacate  a  Judgment 
against  talm  and  to  diange  the  conclusions  of 
law  on  the  gronnd  that  Qier  are  not  sup- 
ported  by  the  findings.  Nme  of  the  erldence 
is  before  the  court.  In  satdi  a  case  Itae  ap- 
pellant necessarily  concedes  that  the  flncUnga 
are  correct  and  responstve  to  ttie  issues. 

[2}  On  April  1,  1914,  the  two  Instnunents 
Involved  In  this  iult  were  executed.  One 
was  a  contract  betwem  Charles  H.  Grem, 
of  San  Frandsoo,  and  Edward  F.  Dyer,  of 
Cleveland,  Ohio,  and  the  other  a  promissory 
note,  negotiable  In  form,  fOr  $10,000,  made 
by  Dyer  to  Green  payable  October  1,  1014. 
Under  Uie  terms  of  the  ccmtraet,  among  oth- 
er things,  Green  was  to  complete  and  trans- 
fer to  the  Green-Dyer  Company  on  or  t>efore 
June  1,  iSii,  10,000  lineal  feet  of  billboards 
in  and  near  the  cities  of  San  Jose,  Banta 
Cruz,  and  Salinaa  These  billboards  consti- 
tute "the  plants"  to  which  reference  is  made 
in  the  findings.  The  contract  recited  the 
payment  of  $10,000  by  Dyer,  coincident  with 
Its  execution,  and  bound  Dyer  to  make  two 
other  payments  of  $10,000  each  on  or  before 
July  1,  1914,  and  on  or  before  October  1, 
1914,  "provided,  however,  that  no  payment 
shall  be  made  1^  said  Dyer  other  than  said 
ten  thousand  <$10,000)  dollars  until  the  said 
plants  shall  have  been  duly  and  legally 
transferred  to  the  Green<Dyer  Company,  as 
hereinabove  required,  and  until  said  plants 
shall  have  been  completed  as  provided  in 
paragraph  nine  hereol"  The  Initial  $10,* 
000  only  having  been  paid,  the  proviso  ap> 
pUed  to  the  future  paymeDta  Dyer  agreed 
to  make.  The  proviso  was  In  paragraph  3 
of  the  contract.  Paragraph  0  contained  the 
requirement  for  Green  to  complete  the 
plants.  The  lengthy  contract  was  set  forth 
In  full  In  the  findings,  and  In  Introducing  it 
the  court  found  that  the  consid^^tlon  for 
the  execution  of  the  note  by  Dyer  was  tha 
execution  of  the  contract  by  Green.  It  was 
further  found  that  the  note  and  contract 
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wen  concarreDt  and  dei^ndent;  execnted  at 
ibe  BBme  time,  between  the  same  parties, 
and  wltb  ref^vnoe  to  the  same  sabject-mat- 
ter:  and  "tbat  said  note  evidences  and  was 
Intended  *  *  *  to  evidence  the  final  pay- 
ment of  $10,000  required  by  paragrrai^  third 
of  said  contract  to  be  paid  aa  or  before  Oc- 
tober 1,  1914.  That  said  final  payment  was 
«vldeitced  by  said  note  for  craivenlence  of 
collection  only,  and  there  was  no  nnderstand- 
ing  between  the  defendant  and  said  Greoi 
that  the  note  was  to  be  negotiated."  In  sup- 
port of  the  judgment,  any  uncertainty  In 
the  findings  mnst  be  resolved  against  the 
ap)>ellant,  and  th^  are  to  be  most  stron^y 
<x>n9trDed  In  favor  of  the  respondent  Gould 
T.  Eaton,  111  Cal.  639,  44  Pac.  319,  52  Am. 
St.  Rep.  201 ;  Breeze  v.  Brooks,  97  Oal.  72, 
31  Pae  742,  22  L.  R.  A.  257;  Coc^y  T.  Bruns- 
wig. 30  CaL  App.  5&,  167  Pac  18. 

[3]  In  neither  instrument  was  there  any 
reference  to  Uie  other.  This  fact  did  not 
militate  against  the  operation  of  the  rule 
that  several  contracts  relating  to  the  same 
matter  between  the  same  parties,  and  made 
as  parts  of  snbetantlaUy  one  transaction,  are 
to  be  taken  together.  Civ.  Code,  |  1642. 
Paraphrasing  this  rule  and  dting  Goodwin 
T.  Mckerscm,  51  Cal.  166,  a  leading  text- 
writer  Bays: 

"Where  there  Is  a  contemiwraneoiis  written 
■contract  affecting  th^  terms  of  the  note,  It  is 
to  be  construed  with  the  note.  •  *  *  Any 
lawful  condition  annexed  to  the  note  by  a  col- 
lateral written  agreement  may  be  enforced." 
Daniel  on  Negotiable  Inatruments,  |  156. 

In  the  familiar  application  of  tbis  rule  to 
notes  secured  by  mort^ges,  frequently  one 
«r  eadi  of  the  hutrnments  refers  to  the  oth- 
er. The  rule  Is  not  changed  where  no  subh 
reference  Is  made.  In  the  bands  vt  the  drigl- 
nal  payee  or  of  a  tnmsferee  of  the  note  with 
knowledge  of  the  collateral  agreement, 
whether  or  not  the  note  is  negotiable  in 
fcvm.  It  is  n<mnegotlable  In  ftct  Metrc^lls, 
etc.  Bank  ▼.  Honnler,  169  CaL  582,  147  Pac. 
265. 

After  the  execution  of  the  note  and  ccm- 
tract  and  before  the  maturity  of  the  note, 
Greent  fbr  value,  transferred  the  note  to 
tlie  International  Banking  Gorpwatton.  The 
court  found  that  iwior  to  and  at  the  time  of 
sncb  transfer,  and  at  all  times  mentioned  in 
the  complabit.  the  bank  had  notice  and 
knowledge  of  tiie  exis^ce  of  the  omtract 
and  of  all  the  provisions  tliereof,  and  tbat 
It  took  the  transfer  wltii  such  notice  and 
knowledge:  After  maturity  of  ttie  note  the 
hank  transferred  It  to  Ihe  plaintiff,  not  for 
value  nor  In  the  due  course  of  business,  but 
for  the  purpose  of  col!ecti(Hi  only.  At  no 
time  after  the  execntlon  of  the  contract  was 
the  capacity  of  the  billboards  In  exeeor  of 
7.46S  lineal  fbet.  Green  having  failed  to  In- 
crease the  lOantB  to  tiie  oontractoal  1(M)00 
lineal  feet. 

The  complaint  was  in  the  ordinary  form 


of  a  suit  on  the  proddasory  note.  The  de- 
fendant set  up  the  cmitract,  ttie  failure  of 
Green  to  complete  the  plants,  and  the  knowl- 
edge of  the  bank.  The  last  finding  was  that 
the  note  liad  not  been  paid,  "but  that  by 
reason  of  the  provisions  of  the  said  contract, 
and  the  facts  herein  found  In  connection 
therewith,  there  Is  nothing  due  or  owing  from 
the  defendant  on  said  note."  The  conclu- 
sions of  law,  each  of  which  is  attacked  by 
the  aEqpellant,  are  that  the  bank  and  its  a»< 
signee,  the  plalntifT,  are  bound  by  the  provi- 
sions of  the  contract  governing  the  payment 
of  mon^s  represented  by  the  note;  tbat  as 
to  the  bank  the  note  was  nonnegotiable  be- 
canse  of  the  accompanying  contract  of  which 
the  bank  had  notice;  tbat  under  the  pro- 
visions of  the  contract  the  defendant  was 
not  required  to  pay  the  moneys  represented 
by  the  note  because  of  the  noncompleUon  of 
the  plants;  that  there  is  nothing  due,  ow- 
ing, or  recoverable  from  the  defendant;  and 
that  the  defendant  1b  entitled  to  Judgment. 

The  appellant  maintains  the  dedslon  of  the 
Supreme  Court  in  the  case  of  Flood  v.  Petry, 
165  Cftl.  309,  182  Pac  256,  46  L.  R.  A.  (N. 
S.)  861,  is  determinative  of  this  case.  It  ap- 
pears from  the  r^rt  of  that  case  that  Pet- 
ry undertook  to  erect  a  building  for  Flood. 
The  contract  provided  tbat  the  final  payment, 
which  was  to  have  become  due  35  days  after 
completion,  should  be  made  partly  in  cash 
and  the  balance  by  a  note  payable  IS  muiths 
thereafter.  The  note  was  executed  when 
the  contract  was  signed,  and  contained  the 

"T^  note  Is  n^otlable  and  payable  trftiuntt 
defalcation  or  dlsconnt  and  without  any  rdlet 
w  benefit  whatever  from  stay,  vidoatiMi,  ap- 
pralssmsnt,  or  homestead  exemption  laws." 

Petry  pledged  the  note  to  secure  a  loan 
from  a  bank.  He  failed  to  perform  the 
building  contract.  Flood  sued  hhn  and  tlie 
bank  for  cancellation  of  the  note,  alleging 
the  bank  had  notice  of  the  c(mtract  Judg- 
ment for  Flood  was  affirmed  in  the  XMstrict 
Court  of  Appeal,  but  on  bearing  in  the  Su- 
preme Court  the  Judgment  was  reversed  up- 
on the  ground  that  the  particular  note  was 
an  advance  paj^hient  upon  the  executory 
agreement  of  Petry  to  complete  the  building, 
and,  notwithstanding  tlie  bank's  knowledge 
of  the  building  contract,  Petry's  subsequent 
breach  of  the  executory  agreement  did  uoi 
afreet  Flood's  liability  to  the  bank.  In 
reaching  this  conclusion,  as  applied  to  the 
particular  note,  great  stress  was  laid  upon 
the  statement  of  negotiability  contained  in 
the  note.   In  the  main  o[>lnlon  it  was  said: 

"If  Dr.  Flood  had  said  to  Petry.  'Take  this 
note  and,  if  you  like,  negotiate  it,*  the  bank, 
knowing  that  fact,  would  tiave  been  Justified 
in  accepting  it  for  a  valuable  couBlderation  be- 
fore maturity  and  before  breach  of  the  executory 
contract.  But  he  did  say  substantially  the  same 
thing  more  emphatically  than  by  word  of  month. 
He  wrote  ib  It  was  to  tiiat  azCettt  a  waiver  of 
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tlie  terms  of  the  baOding  contract  and  was  a 
payment  before  performance,  upon  an  executory 
•Creement" 

[4-1]  In  the  present  case,  after  tbe  pay- 
ment of  the  first  $10,000,  the  contract  ex- 
pressly iworided  that  Dyer  was  not  to  pay 
anything  more  until  the  Ullboards  were 
completed.  The  court  fonnd  the  bank  knew 
of  this  ocmdltlon  In  the  contract  when  it 
took  the  note,  and  that  the  note  and  con- 
tract were  Interdependent.  As  appears  from 
both  the  main  opinion  and  tbe  concurring 
4H)tail<m  at  Mr.  Justice  Shaw  In  tbe  Flood 
Gase^  Oie  decision  was  based  largely  upon 
Qie  sround  that  under  the  clrcmnstancea  dis- 
dosed  by  the  evidence,  and  by  the  assur- 
ance of  negotiability  writtra  on  the  face  of 
the  note,  Flood  was  estopped  from  denying 
that  it  was  negotiable.  In  the  present  case. 
In  the  absence  of  evidence  and  in  considera- 
HoQ  of  the  knowledge  of  tbe  bank  of  the  ex- 
press statement  In  the  contract,  no  element 
of  estoppel  api>ears.  Under  section  1642  of 
the  Civil  Code,  the  contract  of  which  the 
bank  had  notice  was  the  entire  contract  evi- 
denced by  both  the  formal  contiHct  and  the 
note.  It  was  said  by  Mr.  Justice  Shaw,  in 
bis  spedal  concurring  opinion  In  the  Flood 
Case,  the  note  would  have  been  uncollectible 
had  It  remained  In  the  -bands  of  Petry.  In 
this  case,  by  reason  of  the  knowledge  of  the 
bank  of  the  ccmdltlon  in  the  contract,  it  was 
In  no  better  position  than  the  original  payee. 
If,  on  the  face  of  the  note  In  the  present 
case,  the  statement  had  been  made,  that  it 
was  not  to  be  paid  unless  Green  completed 
the  billboards,  it  would  have  destroyed  Its 
negotiability.  Civ.  Code,  {f  8088  and 
3092,  in  effect  prior  to  the  amendments 
of  1017  (St  1917,  p.  1534).  A  condition, 
limiting  tbe  payment  of  a  note  on  the 
happening  of  a  contingency,  contained  in  the 
collateral  agreement  and  not  in  tbe  note  it- 
self, renders  the  note  nonnegotlable  in  the 
hands  of  the  original  payee  and  bis  Indorsee 
with  knowledge  of  the  condition.  National 
Hardware  Co.  v.  Sherwood,  165  Cal.  1,  130 
Pac.  881;  SmUey  v.  Watson,  23  CaL  App. 
413,  138  Pac.  367.  In  the  Flood  Case  the 
bank  was  protected  because  tbe  note  was 
negotiable.  In  this  case  by  reason  of  the 
condition  in  the  contract,  of  which  the  bank 
had  notice,  the  note  was  nonnegotlable  in  Its 
hands,  and  in  the  hands  of  its  assignee  for 
collection  after  the  date  of  Its  maturity. 

[7]  Tbe  sixth  paragraph  of  tbe  contract 
provided  that  If  for  any  reason  Dyer  became 
dlssatisllcd  with  his  contract  with  Oreen, 
and  before  April  1,  1915,  elected  to  with- 
draw. Green  should  repay  to  him  all  moneys 
theretofore  advanced  by  Dyer  under  the 
fvntract.  Upon  the  assumptlm  that  this 
clause  constituted  a  special  right  to  rescind, 
it  Is  argued  that  to  relieve  Dyer  of  his  obli- 
gation to  make  the  October  payment  he  was 
compelled  to  rescind  the  contract,  return- 
ing to  Green  everything  of  value  he  bad  re- 


ceived. Under  the  contract,  !n  addition  to 
completing  the  plants  and  repaying  Dyer  If 
be  elected  to  withdraw.  Green  was  obligated 
to  do  a  number  of  other  things  not  involved 
in  the  present  action.  The  contract  provided 
that  certain  stock  of  the  Green-Oyer  Com- 
pany khould  be  placed  in  escrow  until  April 
1,  1916,  and,  if  Dyer  elected  to  proceed  fur- 
ther under  the  contract,  it  should  then  be 
equally  divided  between  Green  and  Dyer. 
If,  on  tbe  other  hand.  Dyer  elected  to  with- 
draw from  the  venture,  the  stock  was  to  re- 
main in  the  hands  of  the  depositary,  and 
if  Green  failed  to  repay  Dyer  the  m<mey  he 
had  advanced,  the  stock  was  to  be  delivered 
to  Dyer  for  his  security.  If  Dyer  had  re- 
scinded, or  if  rescission  was  intended  by  tbe 
sixth  paragraph,  the  result  would  have  been 
the  nuUiflcation  of  this  provision  for  se- 
curity. To  hold  that  Dyer  was  compelled  to 
abandon  his  ccoitractual  rights  as  a  pre- 
requisite to  his  enforcement  of  them  would 
be  absurd.  There  Is  no  finding  that  Dyer  re- 
ceived anything  of  value  from  Green  In  ex- 
change for  the  $20,000  he  paid,  other  than 
the  right  to  stand  upon  the  terms  of  the  con- 
tract, and  the  evidence,  if  any  was  adduced 
on  this  subject,  is  not  before  the  court 

[S-il]  It  Is  argued  that  since  tbe  plants 
were  to  have  been  completed  by  June  1, 1914, 
and  Dyer  paid  the  second  $10,000  July  1, 
1914,  he  waived  Green's  breadi  and  could 
not  rely  upon  it  to  defeat  the  October  pay- 
ment From  the  findings  it  does  not  appear 
what  actuated  Dyer  to  make  the  July  pay- 
ment In  support  of  the  judgment  it  may~ 
be  Inferred  that  the  circumstances  were 
su^  that  Dyer  did  not  waive  any  of  his 
rights.  Even  though  the  second  payment 
was  voluntary,  that  alone  would  not  bind 
him*  to  make  the  third' payment.  The  mere 
fact  of  paying  one  of  a  series  of  installments 
conditioned  upon  tbe  performance  of  an  act 
by  the  payee  does  not  constitute  a  waiver  ei- 
ther of  the  right  to  have  the  act  performed 
or  the  correlative  right  to  refuse  to  make 
further  payments .  until  It  Is  performed. 
The  fact  that  Dyer  was  entitled  to  complete 
performance  before  tbe  second  payment  was 
made  did  not  relieve  Green  from  the  duty  to 
finish  the  work.  Time  was  not  of  the  m- 
sence  of  this  condition  of  the  contract,  and 
Green  might  have  performed  after  June  1, 
1014,  Civ.  Code,  S  1492.  Dyer  was  not  obli- 
gated to  make  any  [uyment  except  the  first 
until  the  plants  were  completed.  After  June 
1,  1914,  every  day's  failure  on  the  part  of 
Oreen  to  do  the  work  was  a  breach  of  the 
contract,  and  tbe  fact  that  JDyer  may  have 
waived  the  breach  up  to  July  1st  did  not 
preclude  him  from  refusing  to  make  the 
October  payment  because  of  the  continuing 
breach.  Woodard  v.  Glenwood,  etc.,  Co.,  171 
Cal.  514,  153  Pac.  951. 

It  is  further  argued  tbat,  since  the  bank 
was  not  the  assignee  of  the  entire  contract. 
Dyer  could  not  offset  against  ita  claim 
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Gieai*B  ftunre  to  complete  flie  bUlboftrds. 
It  don  not  appear  tliat  Dyer  Is  seeking  to 
oBmt  anjtUnK  against  tbe  bank's  claim. 
Under  tbe  terms  of  the  cod  tract  the  October 
parment  nerer  matured.  It  was  not  to  be 
made  nnleas  Green  completed  tbe  billboards, 
and  the  bank  knew  this  wtaea  It  took  the 
note. 

The  Judgmoit  la  affirmed. 

We  OMicur:  LANODON.  P.  J.i  HAV- 
EN, J. 


m  CmL  App.  SK) 

PBOPLIO  T.  MBBTBNS.    <0rlffl.  ^Vk) 

(Diitiict  Court  of  Appeal,  Third  District,  CaU- 
fornia.  Aug.  11, 1918.) 

1.  PaLBB  PBKTINBE8  9=>31— IlTFOBHATIOM  XIT- 
8UFFICIKNT  SHOWinO  NO  COKNSOTION  BE- 
TWXEIT  BEFBEmiTAIIOHS  ASD  OBTAZKIRa  OF 
TBS  HOHET. 

An  information  charging  that  defendant  ob- 
tained 9100  by  means  of  false  pretenses  as 
CO  a  eonvaraatiMi  with  a  third  person  relating 
t»  the  parmmt  of  a  mortgage,  held  dafectlTe, 
not  showing  or  Indieathig  any  causal  oonnec- 
tioa  between  the  falae  representation  and  tb» 
obtaining  of  tiie  mon<gr< 

2.  Paus  PBcransn  i|i  »1  mTtmrwrw  of  op> 

TBICBB  StATU). 

The  dements  of  the  crime  of  obtaining 
moMy  by  false  pretenses  consists  of  a  fraudu- 
lent representation,  defendant's  knowledge  of  the 
fsUtj,  the  making  of  the  representation  with 
intent  to  deceive  the  innocent  party,  and  the 
innocent  party's  reliance  thereon. 

[Ed.  Note.^— For  other  definitions,  see  Words 
and  nirasesb  Vlist  and  Second  Series.  False 
Pretense.] 

S.  False   PKBTERsea   ^s»38  —  IivDioniEKT 

CBASOIMa  CONVESa&TION  AB  TO  PEOPOSED  BB- 
UEAAE  OF  HOBTOAaB  AND  BTIDEHCl  OF  BTAIS- 
HEST  OF  EEr.E*ai  BAD,  ODAnii'UTBU  TABI- 
AIICE. 

In  a  prosecution  for  obtaining  money  by 
false  pretoises,  which  the  Information  asserted 
were  made  with  reference  to  a  conversation  witil 
a  third  person  ss  to  tiie  payment  of  a  mortgage, 
and  arrangement  to  reloue  tbe  pranlses,  testi- 
mony that  defendant  stated  the  mortgagee  had 
tekessd  the  pmilaes  constituted  a  variancs 
fnaa  the  awments  itf  tbe  infomadan. 

4.  Faxsb  fbexeubbb  «=s>4D(1)  —  OoBBOBOBa* 
nur  OF  pwMBcumio  wztnbbb  ibbujjioibrt 

TO  SCRAQf  COKTIOXZOH. 

In  a  proesGutlon  tor  obtsinlng  mousy  by 
ftlae  pretenses,  where  the  alleged  false  rqinre- 
sentations  were  wholly  oral,  testimony  of  tbe 
prosecutor's  wife  held  insufficient  corrobora- 
tion of  the  prosecutor's  testimony  to  sustain  a 
cravlctlon  within  Pen.  Code,  1 1110. 

Sw  CXDURAL  LAW  IlfBTBUOTIOH  AS  TO 

EFfSCT  OF  DBUNKEHHESS  AS  XXOUSXRO  OBIHB 
BBSOmBOHS. 
In  a  prosecution  for  obtaining  money  by 

false  pretense^  an  Instruction  that  drunkenneas 


NEETENS  2T 
P.) 

affords  no  excuse  for  tbe  eomralsrion  oi  a 
crime,  and  that  evidence  of  drunkenness  can 
only  be  considered  for  the  porpoee  of  deter- 
mining tbe  d^iee  of  the  criine,  is  erroneous, 
not  being  fn  accord  with  Pen.  Code,  i  22,  de- 
cluing  that  whaierer  the  aetoal  exiatence  ct 
any  purpose,  motive,  or  Intent  Is  necessary  to 
constitute  any  particular  spedeo  of  crime  the 
jury  may  consider  the  fact, that  aeensed  was 
Intoxicated. 

6.  CBIUXNAL  JJLW  «S9823(1)— BBBOiraoTTS  XH- 
BTBUOnOH  HOT  CtlBED  BT  aiTXira  OOBBECT 
OHE. 

An  erroneous  iBstmction  la  not  aired  by 
fb»  giving  of  one  correct  In  law. 

Ai^»eal  from  Superior  Court,  San  Joaanln 
County;  J.  A.  Plnmmer,  Judge. 

Alnander  Neeteais  was  cwvlctod  of  ob* 
tainlng  nu»fity  under  false  pretmses.  and  be 
appeals  fft>m  the  judgment  and  ord^  deny- 
ing motion  for  new  trial,  and  the  order  de- 
nying motkm  In  arrest  of  Judgmat.  Re- 
versed. 

Frank  A.  Heunlng,  of  Stodtt<m,  for  ap- 
pellant 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jwes,  Deputy  Atty.  Qen^  tm  the  Peoide. 

BURNETT,  J.  Appellant  was  convicted 
of  obtaining  money  under  flilse  pretenses, 
and  be  appeals  from  the  Judgment,  the  order 
denying  a  motion  for  a  new  trial,  and  ib» 
order  denying  a  motimi  In  anest  <tf  Judg- 
ment, 

{1]  The  information  upon  which  he  was 
convicted  diarged  tbe  otteaaa  as  follows: 

"The  said  Alexander  Nestens  did  on  or  about 

the  24th  day  of  November,  A.  D.  1018,  •  •  • 
devise  and  hitend  by  unlawful  ways  and  means, 
and  by  false  and  fraudulent  representations 
and  pretenses  to  obtain  and  get  into  his  pos- 
session the  personal  proper^  of  one  Jakob  Hieb. 
in  the  manner  following,  to  wit:  That  tbe  said 
Alexander  Nee  tens  did,  at  and  in  the  county 
aforesaid,  and  on  or  about  tbe  date  aforesaid, 
willfully,  unlawfully,  knowingly,  designedly, 
falsdy,  and  frandideitly  pretend  and  repre- 
sent to  said  Jakob  Hleb  that  he,  the  said  Alex- 
ander Neetens,  had  met  one  Doin  Seyer  in  the 
dty  of  Stockton,  *  •  •  and  had  made  ar- 
rangements with  the  said  Dan  Seyer  to  pay  a 
mortgage  which  the  said  Dan  Seyer  held  on  the 
property  of  one  Christina  Wagenmann  on  De 
Forest  avenue,  in  the  dty  of  Lodi,  county  of 
San  Joaquin,  *  •  *  and  that  he  desired  to 
obtain  ttom  the  said  Jakob  Hleb  the  sum  of  one 
hundred  dollars  nntil  10  o'docdt  a.  m.  on  N»> 
vember  26.  1918,  at  which  time  tbe  said  HOD 
would  be  paid  to  the  said  Jakob  Hieb.** 

Tbea  follows  an  averment'  of  tbe  falsity 
of  the  statement  as  to  said  meeting  and 
agreement  with  Seyer.  The  Information  pro- 
ceeds: 

"And  the  said  Jskob  Hleb  believing  said  false 

and  fraudulent  pretenses  and  representations 
Bo  made  as  aforesaid  to  be  tme,  and  being  de> 


dbsFor  otber  saan  sea  same  toplo  and  KBT-NnKBBB  In  all  KaF-Namb«sd  XHgests  and  Indesss 


Digitized  by 


Google 


38 


184  PAOIBTO  BEPOBTBnEl 


<CbU 


ceived  tbereby,  was  Indneed  hj  reason  of  the . 
said  falae  and  frandalent  pretenses  and  rep- 
reseotatioDs  so  made  bb  aforesaid  to  deliver  and 
pay  over  to  th«  said  Alexander  Nwbem  the 
sum  of  flOO,  •  «  *  and  the  said  defendant 
then  and  there,  by  means  of  said  false  and 
fraudulent  pretenses  and  representations  so 
made  as  aforesaid,  did  then  and  tiiere  willfully, 
unlawfally,  bnowiqgly,  designedly,  and  fraudu- 
lently receire  and  obtain  from  the  said  Jakob 
Eieb  the  said  sum  of  (100,  *  •  *  with  the 
Intent  to  cheat  and  defraud  the  said  Jakob 
Rieb  of  the  same,  and  the  said  defendant  did 
then  and  there  wiUfully,  unlawfully,  and  fraud- 
ulently take  and  carry  away  the  same." 

It  la  quite  apparent  that  said  Information 
la  defecttre,  the  most  aerlona  fftult  being  the 
absence  of  any  fiict  ahowlng  or  indicating 
any  causal  connection  between  the  false  rep- 
resentation and  the  loan  or  transfer  of  the 
$100  from  Bleb  to  defendant  From 
no  allegation  does  it  uppear  that  Hieb  waa 
interested  in  flald  mortgage  or  its  release, 
and  why  be  diould  advance  money  for  said 
payment  is  left  entirely  to  conjectoie.  Under 
the  decision  of  People  t.  Canfleld,  28  Cat 
App.  792, 164  Pac.  33,  the  Informatloa  herein 
would  be  held  fatally  defMtlTe;  but  flie 
Supreme  Court  In  Pecitle  t.  Qrleabeimer,  176 
Cal.  44,  187  Pac  .021«  has  taken  a  dlff^r^t 
view  oT  this  requirement  of  the  rules  of 
pleading,  and  it  may  be  that  ttie  doctrine  of 
that  decision  Is  sufficiently  flexible  and  po- 
tential to  save  the  information  beretn. 

[2]  The  case,  however,  duiUd  be  reversed, 
we  think,  by  reason  ot  the  insufficiency  of  the 
evidence  to  snroort  the  conviction.  The  ele- 
ments to  be  alleged  and  proren  In  a  diarge 
like  this  are  well  known.  The  fraudulent 
represaitatlons  must  clearly  appear.  It  must 
be  shown  that  they  were  known  by  the  de- 
fendant to  be  false,  or  were  made  under  dr- 
cumstances  not  warranted  by  tbe  knowledge 
at  the  defendant ;  tliat  tbey  were  made  with 
bitent  to  deceive  the  Innocrat  party;  that  the 
person  Injured  relied  upcm  the  representa- 
thm^  and  that  oQierwise  be  would  not  have 
parted  with  bis  money.  People  v.  Jcsdan,  66 
Gal.  10,  4  Pac.  773,  G6  Am.  St.  B^.  73. 

[S,  4]  As  to  these  elements  it  la  well  to  ob- 
serve tbat  tbe  only  representation  as  to  an 
existing  fact,  upon  wbldi  the  diarge  can  pos- 
sibly be  sustained,  is  that  the  defendant  bad 
met  me  Dan  Sey^,  and  bad  made  arrange- 
ments wltb  blm  "to  pay  a  mortgage  which 
tbe  said  Dan  Seyer  held  <hi  the  prcv^ty  of 
we  Christina  Wagenmann."  It  Is  also  ap> 
parent  that  the  only  Important  feature  of 
this  alleged  representation  consists  of  the  al- 
legation as  to  said  "arrangement."  The  cir- 
cumstance of  meeting  Dan  Seyer  is  surplus- 
age, or,  at  least,  mere  matter  of  inducement 
The  vital  condderatlcHi  Is  that  be  had  made 
arrangements  or  had  agreed  with  S^er  to 
pay  a  certain  mortgage.  When  we  tnm  to 
tbe  testimony  of  Hl^  we  find  that  be  first  re- 
lated the  conversatlw  wltb  defendant  with- 
out mentioning  this  represents ti<m  at  all. 


and  tbe  only  thing  stated  by  him  tending  Id 
any  manner  to  support  that  allegation  of  the 
Information  Is  found  in  bis  answer  to  this 
suggestive  questiMi:  "What,  if  anything, 
was  said  about  any  CMivenation  with  Dan 
Seyer?"  Els  answer  was:  "Yes,  be  said 
that  during  the  week  he  had  been  in  talking 
to  Seyer  and  he  had  released  the  bouse." 
That  "he  had  released  the  bouse"  is  mate- 
rially different  from  the  allegation  that  he 
"had  made  arrangemoits  to  release"  It  The 
variance  seems  substantlaL  Of  course  tbe 
proof  should  correspond  essentially  with  the 
allegation  of  the  pleading.  Moreover,  If  we 
concede  that  there  Is  a  sufficient  correspond- 
ence in  this  respect  between  the  testimony 
and  the  Information,  then  there  Is  a  failure 
of  proof,  because  there  is  no  corroboration. 
Section  1110  of  the  Penal  Code  provides: 

"Upon  a  trial  for  having,  with  an  intent  to 
cheat  or  defraud  another  designedly,  by  any 
falae  pretense,  obtained  the  aignature  of  any 
person  to  a  written  instrument,  or  having  oh- 
tslned  from  any  person  any  labor,  money,  or 
property,  whether  real  or  personal,  or  valuable 
thing,  the  defendant  cannot  be  convicted  if  the 
false  pretense  was  expressed  In  language  ua- 
accompanied  by  a  itelse  token  or  writing,  nnleas 
the  pretense,  or  some  note  or  msmcHrandnm 
thereof  is  in  writing,  subscribed  by  or  In  the 
handwriting  of  the  defendant  or  unless  the  pre- 
tense is  proven  by  the  tcettmony  of  two  wi^ 
nesses,  or  that  of  one  witness  and  corroborating 
circumstances." 

It  Is  admitted  that  the  so-called  false  rep- 
resentation was  entirely  oral.  It  Is  true  that 
another  witness  testified  to  said  mmveisatiwi 
between  the  defendant  and  Ht^,  namely,  the 
wife  of  the  prosecutiiv  witness.  She  related 
the  conversation  as  fcdiows: 

"When  Mr.  Neetens  came  over  there  he  asked 
if  he  had  a  littie  money.  Mr.  Hieb  says:  'Yes; 
I  hsve  got  a  littie,  but  I  need  it  for  paying  my 
taxes.'  He  said:  *I  only  want  It  until  to-mor- 
row to  pay  ofE  the  mortgags  on  Mrs.  Wagen- 
mann's  house,  pay  the  m<Hiey  to  Hr.  Seyer,  and 
then  I  will  pay  the  money  ba<±  Monday  morning 
at  ten  o'dot^'" 

She  was  present  during  tbe  entire  Inter- 
view, and  In  her  testimony  Is  not  a  woni 
about  any  representatlMi  as  to  a  canvmattmi 
or  arrangemoit  betweoi  defendant  and  S«yer 
aa  to  said  mortage.  It  Is  tme  tbat  die  waa 
not  asked  tbe  direct  question  as  to  wbetiier 
any  such  representation  was  made  by  de- 
fendant, but  It  Is  a  fair  Inferoice  from  her 
testimony  that  no  such  representation  was 
made.  At  any  rate  she  failed  in  this  respect 
to  furnish  any  anroborative  evidence,  and 
we  find  no  circumstance  In  the  case  supply- 
ing the  omlssltm. 

[B]  Again,  In  his  diarge  ttie  learned  trial 
Judge  instructed  the  Jury  as  follows: 

"It  Is  a  well  settled  rule  that  drunkenness 
is  no  excuse  for  the  commlsrion  of  a  crime. 
Drankenness  forms  no  defense  whatever  to  the 
fact  of  guUti  for  when  a  crime  Is  eommltted 
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by  s  part7  while  In  a  fit  of  intoxication  the 
law  will  not  allow  him  to  avail  himself  of  hie 
own  sroa  rice  and  misconduct  to  shelter  him- 
self from  the  le^al  consequences  of  such  crime. 
Evidence- of  drunkenness  can  only  be  considered 
by  the  jury  for  the  pnipoas  of  determinlnt  the 
degree  of  Uie  crime."  . 

Such  an  Instrnctlon  is  erroneotis  In  tills 
dass  of  cases.  rHie  authority  tor  the  Instmc- 
tlon  dted  by  the  lower  court,  namely,  People 
v.  Vincent.  95  Cal.  428,  80  Paa  681.  and  Feo^ 
pie  T.  Metbever,  132  CaL  S26,  64  Pac.  4S1, 
earfi  involved  a  charge  of  murder,  which  of- 
fense is  divided  bito  degrees.  The  offense  of 
obtaining  money  by  false  pretenses  is  capable 
of  no  such  division,  and  the  principle  to  be 
arolied  is  eoundated  in  Pe<vle  FheUm, 
83  Gal.  lU,  28  Paa  855.  Therein  it  to  said: 

'^e  intent  with  which  a  buildlngr  Is  entered 
being  a  necessary  element  to  constitDte  the 
crime  of  borglary,  It  is  proper  for  the  Jury  to 
take  into  consideration  the  fact  that  the  ae- 
ensed  was  intoxicated  at  the  time,  in  deter- 
mining the  intent  with  wliicb  he  committed  the 
act;  and  an  instruction  to  the  juty  to  the  ef- 
fect that  they  could  not  consider  sodi  evidence 
for  any  other  parpose  than  that  of  determining 
the  degree  of  the  crime  Is  prejudicially  errone- 
ons,  there  being  no  question  as  to  the  degree  of 
the  erime,  the  evidoiee  ahowfaig  without  om- 
flict  that  the  baUdlng  «ss  entsted  tn  the  nlgbt> 
time" 

In  this  case,  as  we  have  stated,  there  Is  no 
degree  of  the  crime,  and  the  Instmctlon  was 
tlierefore  equlTsIent  to  saying  that  the  Jury 
oonld  not  consider  the  evld^ce  of  drunken- 
ness for  any  purpose ;  whereas,  the  truth  is 
that  **tlie  purpose,  motive,  and  Intent  of  the 
defoidant"  were  and  are  Involved  In  the 
charge,  and  the  correct  rule  is  prescribed  In 
section  22  of  Uie  Penal  Oode  as  follows: 

*^o  act  committed  by  a  person  while  in  a 
state  of  voluntary  intoxication  Is  less  criminal 
by  reason  of  his  having  been  in  such  condition. 
But  whenever  the  actual  existence  of  any  par- 
tienlar  purpose,  motive,  or  Intent  la  a  neces- 
nry  elcmoit  to  constitnte  any  particular  species 
or  degree  of  crime,  the  jury  may  take  into  eon- 
aideration  the  tact  that  the  accused  was  Intoxi' 
cated  at  the  time,  in  determining  the  purpose, 
motive,  or  fntant  with  which  he  committed  Ab 
act- 

[•}  This  Instruction  was  also  given  by  the 
court,  but  It  did  not  correct  the  error  for  the 
reason  that  "an  ln8tructl<m  plainly  erroneous 
Is  not  cured  by  a  correct  Inatrnctlon  in  some 
other  part  of  the  charge."  People  t.  Wes^ 
lake.  124  Cal.  4B7,  57  Pac.  467. 

There  Is  evidence  In  the  record  that  the  de- 
fmdant  at  the  time  of  Qie  alleged  offense 
was  under  the  Influence  of  liquor.  Whether 
It  contained  more  than  the  much  discussed 
2%  per  cent,  of  alcohol  we  are  not  advised, 
but  a  finding  that  he  was  intoxicated  would 
not  be  unsupported.  Therefore  It  ms  im- 
portant thst  the  Jury  shotUd  be  cmrrectly  in- 
stmcted  as  to  this  feature. 


The  case  tfxt  the  people  is  weak,  and  we 
think  the  IntOTests  of  Justice  d«nand  a  re- 
versal of  the  verdict.  Accordingly  the  Judg- 
ment and  the  order  denying  the  motkm  Cor  a 
new  trial  are  reversed. 

We  concur:  CHIPMAN,  P.  J.;  HART.  J. 


(4S  Cal.  App.  B?S) 

COMMONWEAI/FH  BONDING  ft  GASUAIr 
TZ  INS.  GO.  r.  PACIFIC  ELEGTRIO 
RT.  GO.    (Giv.  2921.) 

(District  Court  of  Appeal,  Second  District, 
DivUon  2,  CslUomia.  Aug..?,  1919.) 

1.  Snxn  KAZLBOADB  «a»1170!8)— GoimxBv 

TOBT  HXaXJGSHCB  W  DUnB  OT  TBVCK  00b 
LIOXKQ  WITH  OAB  FOK  TBB  JUBT. 

Whether  the  driver  of  a  motor  tmdt  was 
gniltr  of  contributory  negligence  in  attempting 
to  cross  before  defendsnt's  street  oar,  running 
20  miles  an  hour,  Md  tor  the  Jury. 

2.  NxmaoKNOB  <s*68  ~  Asbuhptioh  that 

AHOTBBR  Wm.  OSB  OABB  KOI  COEmXBOTOBT 

nouomtCB. 
Though  one  may  not  willfully  dose  his  eyes 
to  danger  on  the  assumption  that  another  will 
act  with  care,  he  cannot  be  deemed  negligent 
when,  if  a  resaonable  use  of  his  faculties  does 
not  warn  him  to  Hn  oontraiy,  ha  rests  on  sndi 
assumption. 

3.  APFBAL  AUD  EBBOB  «S>980(S9— DiTUROH 
FBOH  ncnBUOnONB  AFFBABS  ONLT  WHBH 
VEBDICT  HOT  SUFPOBTBD  BT  BVIDBHOB. 

Only  when  the  evidence  does  not  support 
tiie  verdict  can  the  appellate  court  say  the  in- 
struedons,  whidi  did  not  direct  a  verdict  for 
eidier  party,  were  not  followed. 

4.  nXAL  •S^60(l)  —  iHBntUOIIOlIB  BBPSn- 
TION  or  THOBB  QTTOI  PBOPBBLT  BBTDBBO. 

Requested  instractlons  suffidentiy  covered 
by  the  instruction  given  are  properly  refused, 
though  correct. 

6.  Stbebt  bailboaob  ^=>118(15)  —  Ikbtbuo- 

TlOlf  oh  Z8BCB  or  XABt  OLBAB  OHAHOB  BAIUD 
BT  BTIDBHOB,  ntOPEB. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries  by  running  its  ear 
hito  a  motor  truck  crossing  the  traelc,  question 
of  last  dear  diance  KM  raised  by  the  evldcneSk 
and  thoefbre  properly  instructed  on. 

6.  SXBXBT  BAILBOAOB  ^3998(7)— ATIBKPT  TO 
OBOSa  BEFOBB  CAB  NOV  HBCBB8ABILT  OOH- 
TBXBtlTOBT  HBOUGBHOB. 

A  person  is  not  guilty  of  contributory  n^tt- 
gence  merely  because  he  attempts  to  cross  a 
street  railway  track,  where  cars  may  legally  ran 
at  20  miles  an  hoar,  when  a  car  is  approaching. 

7.  Stbebt  bailboaob  ^s>89(10)  —  Durr  or 

TBUCK  DBIVEB  TO  TTSB  OBDIHABT  OABI  BE- 
rOBB  CBOBBINO  TEACK. 

Afl  that  Is  required  on  any  given  ocesrion 
of  a  driver  of  a  vehicle  in  attempting  to  use  a 
street  railway  crossing,  even  where  ears  may 
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lefallr  mo  20  milM  an  honr,  Is  to  enrdsft  or- 
dbuuT  care  to  observe  eanint  csxs  timmi^  Us 
senses  of  dght  end  hearinr* 

&  Stbxkt  railboads  4=399(7)— Cbossiro  bb- 
fobs  oab  undeb  bbasonablb  belief  of 
bafxtt  hot  contbibtttobt  keouqbncil. 
It  Is  not  negligence  for  an  automobile  driver 
to  attempt  to  cross  a  street  railway  track,  at  a 
point  where  cars  legally  may  operate  at  20 
miles  an  honr,  in  front  of  an  approachlnf  ear 
such  a  distance  away  that  an  ordinarily  unvdent 
person  would  believe  he  could  cross  safely. 

Appeal  from  Snpeilor  Oourt,  Loa  Angelas 
Connty;  O.  W.  Nidiol,  Judge. 

Action  by  tbe  Commonwealtb  Bonding  & 
Casualty  Insurance  Company  against  tbe  Pa- 
cific Electric  Railway  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Frank  Karr,  R.  C  Gortner,  B.  B.  Morris, 
and  A.  W.  Ashbum,  all  of  Los  Angeles,  ftir 
appellant 

Haas  &  Dtmnlgan  and  EL  B.  Drake^  all 
of  Los  Angeles,  for  re^wndoit. 

SLOANB,  3.  Tbe  idalntlfF  corporation 
was  tbe  insurer  of  tbe  Los  Angeles  Daily  Bz- 
prees  Company  upon  its  liability  to  Ita  em- 
ployes under  tbe  workmen's  compensation 
law  and  brought  thla  action  to  recover  from 
the  defendant  Pacific  Electric  Bailway  Com- 
pany for  damages  caused  by  the  colUd<m  of 
one  of  the  latter's  electric  street  cars  ^th 
a  motor  tmt^  of  the  express  company,  on 
wfaidi  one  George  L.  Makley  was  rldin&  and 
which  was  driven  by  a  fellow  workman, 
Fenn  Hart  Both  of  these  men  were  employte 
of  tbe  express  company.  Makley  was  thrown 
from  the  motor  car  by  tbe  colUsion.  and 
bad  both  legs  cat  off  by  the  electric  car. 
The  plaintiff  company,  having  paid  the  com- 
pensation allowed  Makl^  under  the  work- 
men'a  compensation  law,  is  maintainhig  this 
actum  under  its  subrogated  claim  against 
the  electric  railway  company. 

Tbe  collision  took  place  In  Hollywood,  in 
tbe  city  of  Los  Angeles,  at  Quo  intersection 
of  Hollywood  boulevard,  which  runs  approx- 
imately east  and  west,  and  Wilton  place,  a 
street  running  north  and  south.  The  motor 
car  was  proceeding  toward  the  south  on  Wil- 
ton place,  and  the  electric  car  was  going 
toward  tbe  east  on  the  south  track  of  the 
electric  company's  double  track  railway  on 
Hollywood  boulevard.  Tbe  verdict  of  the 
Jury  was  In  favor  of  the  plabitiff,  and  award- 
ed damages  in  the  sum  of  |S,000.  Defend- 
ants motion  for  a  new  trial  was  denied,  and 
tbe  appeal  is  from  the  judgment  np<m  the 
Judgment  roll  and  a  bill  of  exceptions.  Hie 
grounds  relied  on  are  Insufficiency  of  flie 
evidence  and  alleged  errors  of  the  court  in 
giving  and  refusing  instructions. 

Tbe  main  contention  made  by  appellant 


is  that  the  evidence  establishes  eootrlbntory 
negligeno&  It  dou  not  seem  to  be  disputed 
that  the  evidence  ms  sufficient  to  justify 
tbe  jury  In  finding  that  the  deftedant^s  mo- 
torman  was  guilty  of  negligence  In  driving 
bis  car  at  an  excessive  and  unlawful  rate  o£ 
speed.  Tlie  speed  limit  at  tbe  place  of  the 
acddoit,  under  the  traffic  ordinance  of  thA 
dty  ot  Loa  Angles,  was  20  miles  per  hour. 
It  was  testified  by  a  number  of  witnesses 
that  tbe  defendant's  car  approached  tbe 
scene  of  the  acddent  at  a  rate  variously  esti- 
mated at  from  30  to  40  miles  per  hour.  The 
issue  as  to  liability  for  damages,  therefore, 
hangs  on  the  Question  of  contributory  neg- 
ligence. 

There  may  be  eliminated  from  this  con- 
sideration the  manner  of  the  approach  of 
the  motor  truck  to  the  street  Intersection. 
The  evidence  sufficiently  discloses  that  after 
entering  the  street  intersectlim  both  the  driv- 
er and  Makley  saw  the  approaching  elec- 
tric car,  and  that  the  motor  tmck  was  slow- 
ed down  and  under  sufficient  control  so  that 
it  could  have  been  stopped  before  renting 
tbe  track  on  which  the  ^ectric  car  was  ap- 
proaching. The  driver  of  the  motor  truck 
and  Makley  claim  that  at  this  point,  where 
they  could  have  stopped  In  safety,  they  saw 
the  electric  car  approaching,  at  a  distance 
of  about  200  feet,  at  what  appeared  to  th&n 
to  be  a  reasonable  rate  of  ep^O.  Tbey  were 
then  going  at  about  8  miles  per  hour,  and 
were  about  20  feet  from  the  car  track  on 
which  the  electric  car  was  approach^.  Th& 
driver  speeded  up  his  motor  and  attempted 
to  cross  In  front  of  the  electric  car.  Then 
the  collision  occurred.  Makley,  testifying 
as  to  conditions  Just  as  they  attempted  to 
cross  the  car  trat^  says: 

"I  iheu  locked  to  tbe  west.  When  I  looked  to 
the  west  I  saw  a  car  about  200  feet  down  the 
track  toward  Taft  street,  I  supposed  this  car 
was  running  at  a  reasonable  rate  of  speed.  I 
saw  tbe  car,  of  course,  and  it  appeared  to  be 
coming  at  a  reasonable  rata  of  speed.  It  look- 
ed that  way  to  me.  I  continued  on  across  the 
boolevard.  *  *  •  When  we  got  to  tbe  west- 
bound track  I  saw  that  It  was  coming  at  a  high 
rate  of  speed,  and  I  raised  to  jump  from  the 
truck,  and  before  I  could  do  so  die  front  of  tbe 
car  struck  on  the  front  part  of  the  tmck  and 
knocked  it  from  xmdet  my  feob** 

The  testimony  of  Fenn  Hart,  the  driver  of 
the  truck,  as  to  tbe  situation  at  this  juncture^ 
was  as  follows: 

"My  auto  truck  at  the  time  I  first  observed  t]ie 
car  that  collided  with  us— the  front  end  of  the 
truck  was  possibly  eight  or  ten  feet  from  tbe 
north  rail  of  the  norUi  track;  that  would  put 
me  somewhere  around  fifteen  feet  where  I  waa 
sitting  in  tbe  car  back  from  the  north  rail  of  the 
north  track.  •  •  *  When  I  saw  the  car  it 
was  dose  to  Tkft  street  I  couldn't  say  bow  far 
Taft  is,  but  It  is  the  first  street  west— It  is  « 
block.  I  conldn't  tdl  how  fast  the  car  was  mov- 
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inc.  but  ft  seemed  to  be  traveling  at  a  reaMaa- 
ble  rate  of  speed.  I  was  going  about  right  or 
ten  miles  an  boor  at  the  time;  the  front  end 
of  the  aatomobile  tmck  was  tight  or  ten  feet 
fcom  the  first  track.  I  was  watching  this  car 
pnteticaUr  all  the  tim&  When  I  was  ntath  of 
Ae  north  track,  posdbly  eight  or  ten  feet— aome- 
thfnr  Hke  that— I  opened  op  the  throttle.  When 
the  front  end  of  my  truck  was  between  the  two 
tracks,  more  to  the  south  than  the  north,  1  saw 
that  I  didnt  have  time  to  get  across  In  front  of 
it,  and  I  tried  to  stop.  One  of  my  front  wheels 
paaaed  over  the  north  rail  of  the  south  trai^, 
and  then  was  when  the  oollisi<m  happened. 
Jost  before  it  collided  with  me  I  saw  it  was 
traveling  at  least  Oilrty-flve  miles  per  hoar." 

It  was  shown  in  evidence  that  the  width 
between  the  rails  of  each  of  the  car  tracks 
was  5  feet,  and  the  distance  between  the 
south  rail  of  the  north  track  and  the  north 
rail  of  the  south  track  was  7  feet  Starting 
with  the  front  of  the  car  10  feet  north  of 
tbe  first  track,  the  motor  truck  had  probably 
30  feet  to  go,  besides  Its  own  length,  before 
It  would  dear  the  approaching  electric  car. 
Fifty  feet  would  cover  the  entire  distance, 
as  testified  to  by  these  witnesses.  As  tb^ 
there  saw  the  situation,  the  electric  -car  was 
200  feet  or  more  distant,  approaching  at 
what  they  supposed  was  a  "reasonable  rate 
of  q»eed/'  Under  the  city  ordinance  that 
rate  mli^t  not  lawfully  exceed  20  miles  per 
hoar.  If  the  auto  motor's  accelerated  speed 
reached  even  10  miles  per  hour,  the  driver 
of  tbe  motor  car  could  clear  the  tn<^  while 
tbe  electric  car  at  20  miles  per  hour  cover- 
ed 100  feet  of, tbe  Intervening  space.  Of 
course,  there  can  be  no  such  mathematical 
accuracy  of  calculation  In  such  a  case,  but 
this  estimate  would  still  leave  another  hun- 
dred feet  as  a  margin  of  safety.  Tli^  took 
the  dunces.  Was  it  negligence,  as  a  matter 
of  law?  Or  was  the  Jury  entitled  to  deter- 
mine the  qnestlon  of  negllg^ce  as  one  of 
tect.  In  view  of  the  cimditions  abown  by  tb» 
teattmony? 

[1]  Tbe  fact  Out  one  voluntarily  assumes 
a  certain  degree  of  risk  ta  not  conclusive 
of  negligence.  In  these  days  of  rapid  trans- 
it and  congested  traffic,  every  man  who 
crosses  a  busy  street,  or  drives  an  automo-* 
bile,  lakes  diances,  and  serious  ones.  The 
question  Is,  are  they  greater  than  la  reason- 
atdy  necessary  to  meet  the  ordinary  require* 
ments  of  business,  or  even  pleasure?  Where 
the  precise  facts  under  consideration  are 
m(Ai  as  to  give  rise  to  an  honest  difference 
of  opinion  between  Intelligent  men,  the  ques- 
tion is  one  fbr  tbe  Jury.  We  think  this  is 
■ach  a  case. 

[2]  If  the  Jury  accepted  the  testimony  of 
the  witnesses  for  plaintiff,  as  they  fairly 
could,  it  is  evident  that  the  element  of  mis- 
calculation on  the  part  of  the  men  on  the 
autotru<^  was  In  underestimating  tbe  speed 
of  the  approaching  electric  car  when  they 
determined  to  pass  in  front  of  it.  To  what 
extent  were  they  entitled  to  rely  qpon 


the  presumption  that  the  railway  com- 
pany's servants  were  observing  the  speed  lim- 
its. In  Justification  for  their  mlstakef 
Clearly  not  to  the  extent  of  shutting  their 
eyes  and  crossing  blindly  in  front  of  a  mov- 
ing car.  But  these  men  did  not  do  that 
Tbey  used  th^r  eyes  and  exercised  their 
Judgment,  and  thought  that  the  rate  of  speed 
was  reasonable,  and.  In  view  of  the  distance 
to  be  traveled  by  the  electric  car,  would  per- 
mit them  to  cross  In  safety.  This  would  have 
been  the  result  If  the  defendant's  car  bad 
been  traveling  within  the  limits  prescribed 
by  law.  Under  these  circumstances  we  think 
the  Jury  would  be  Justified  in  concluding  that 
the  men  on  the  truck  supplemented  their 
own  Judgment  of  the  speed  of  the  electric 
car  with  the  presumption  that  the  law  was 
being  obeyed.  This  they  had  a  right  to  do. 
Althou^,  as  already  stated,  one  may  not 
willfully  close  his  eyes  to  danger  on  tbe  as- 
sumption that  another  will  act  with  care 
and  prudence  and  In  observance  of  the  law, 
yet  he  cannot  be  deemed  negligent  when,  if 
a  reasonable  use  of  his  faculties  does  not 
warn  him  to  the  contrary,  he  rests  on  such 
assumption.  Harris  v.  Johnson,  174  Cal.  55, 
161  Paa  1155,  L.  R.  A.  1917C,  477,  Ann.  Cas. 
1918E,  600;  Mann  v.  Scott  182  Pac.  281; 
Medlln  T.  Spazter,  23  Oal.  App.  242,  137  Pac. 
1078. 

[3]  Appellanfe  second  assignment  of  er- 
ror is  that  tbe  Jury  disregarded  the  instruc- 
tions of  the  court  We  fall  to  understand 
how  It  is  made  to  appear  in  this  case  that 
the  Jury  disregarded  any  of  the  Instructions 
of  the  court  In  arriving  at  its  verdict  Tbe 
Instructions  did  not  direct  a  verdict  for  tbe 
defendant  but  left  the  way  open  fbr  a  ver- 
dict for  either  the  one  or  the  oth»  of  Oie 
parties,  according  as  the  Jury  found  upon 
certain  ultimate  facts.  It  Is  only  In  the  event 
ihat'  the  evidence  does  not  support  tbe  ver- 
dict that  we  can  say  that  the  Instmctbma 
were  not  followed. 

[4,  S]  No  useful  purpose  would  be  served 
by  discussing  all  of  appellant's  exceptions 
to  the  rulings  of  the  court  In  granting  and 
refusing  Instructions.  We  are  satisfied  that 
the  InstmctionB  fairly  covered  all  the  mat- 
ters necessary  to  a  correct  understanding 
by  the  Jury  of  tbe  law  of  the  case.  Some 
of  the  instructions  refused  correctly  stated 
the  law,  but  upon  points  sufficiently  cover- 
ed the  instrucdons  given.  It  was,  for 
Instance,  sufficiently  pointed  out  that  Makley 
owed  a  duty  to  look  out  for  himself  In  cross- 
ing the  car  tracks,  and  might  not  blindly 
rely  on  the  driver;  and  that  neither  of  them 
could  shut  their  eyes  to  the  dangers  from  ap- 
proaching cars,  and  rest  secure  In  the  as- 
sumption that  the  electric  cars  would  ap- 
proach the  crossings  In  a  careful  and  pru- 
dent manner.  There  was  no  necessity  for 
tbe  instructions  offered  and  refused  relat- 
ing to  the  effect  of  negligence  of  the  Com- 
monwealth Bonding  Company  and  the  Los 
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Angeles  Dally  Bqtresa  on  the  right  of  plaln> 
tut  to  recover,  from  the  fact  that  their  only 
connection  with  the  events  of  the  accident 
was  throui^  the  ag^cy  of  the  men  in  charge 
of  the  motor  truck;  and  It  was  sufficiently 
pointed  oDt  that  contributory  negligence  on 
their  part  would  defeat  a  recovery  by  plain- 
tiff. 

We  think,  also,  that  the  instractlon  as  to 
the  "last  clear  chance"  was  not  out  of  place. 
It  might  hare  appeared  to  the  jury,  under 
the  evidence,  that  the  occupants  of  the  truck 
were  at  fault  In  attempting  to  cross  the 
tracks  In  front  of  the  approaching  car;  but 
that  after  they  had  placed  themselves  in  a 
position  of  danger,  which  was  discovered  by 
them  too  late  to  extricate  tbeaiaelveB,  the 
defendant,  having  knowledge  of  their  danger- 
ous situation,  might,  by  the  exercise  of  dili- 
gence, still  have  avoided  the  accident.  It 
may  well  be  that  a  motorman,  with  a  better 
knowledge  of  the  rate  of  speed  at  which  his 
car  is  traveling,  may  discover  the  Imminent 
danger  of  persons  attempting  to  cross  the 
track  before  they  themselves  become  aware 
of  it;  and  In  eu(^  a  case,  notwltlistanding 
their  careless  disregard  of  danger,  if  he  had 
time  to  stop  or  slow  np  bla  car  bii  woold 
be  the  last  clear  diance. 

[8-1]  We  think  instructions  11  and  12  cor- 
rectly stated  the  law  In  declaring  that  "it 
cannot  be  said  that  a  person  is  guilty  of  con- 
tributory negligence  merely  because  he  at- 
tempts to  cross  a  street  railway  when  a  car 
Is  approaching";  that  "all  that  Is  required 
on  a  given  occasion  of  a  driver  of  a  vehicle 
in  attempting  to  use  a  street  railway  cross- 
ing is  to  exercise  ordinary  care  of  his  sense 
of  sight  and  hearing  to  observe  coming  cars" ; 
and  that  it  is  not  negiigoice  to  attempt  to 
cross  in  front  of  an  approaching  street  car 
"If  it  Is  at  such  a  distance  away  that  an  or- 
dinarily prudent  person,  woiild  brieve  he 
could  make  such  crossing  in  safety,  although 
it  may  afterwards  appear  by  evidence  that 
a  different  course  of  conduct  would  have 
been  safer  on  his  part."  Counsel  for  appel- 
lant, while  admitting  the  correctness  of  these 
Instructions  as  applied  to  street  crossings 
where  the  speed  limit  Is  from  4  to  8  miles 
an  hour,  claims  that  the  rule  should  not  ap- 
ply in  localities  where  the  allowed  speed  Is 
20  miles  an  hour.  We  do  not  see  the  force 
of  the  distinction.  There  are,  ordinarily,  on 
many  lines  of  street  railway,  where  a  speed 
of  20  miles  per  hour  is  permitted,  cars  pass- 
ing at  such  frequent  intervals  that  it  is  rare- 
ly that  a  car  is  not  approaching  a  given 
crossing.  It  is,  of  course,  in  such  localities 
Incumbent  on  one  attempting  to  cross  the 
tracks  to  take  Into  account  this  greater  rate 
of  speed  in  determining  how  far  In  advance 
of  an  approaching  car  he  can  prudently  at- 
tempt to  pass.  But  to  say  he  is  guilty 
of  negligence  In  attempting  to  cross  at  all 
in  front  of  an  approaching  car  would  place 


an  intolerable  bnrden  and  hardship  on  the 
tx&reLae  by  team  or  autom<AIIe.  We  thinlc 
the  doctrine  of  dark  v.  Bennett,  128  OaL 
275,  65  Fac.  908,  Scott  v.  San  Bernardino 
Traction  Co..  162  CaL  610,  03  Fac  m,  and 
Campbell  v.  Los  Angeles  Traction  Ca,  137 
GaL  666,  70  Pac.  624,  applies  to  crossings 
located  as  was  the  one  under  consideration 
here,  as  well  as  to  croeeings  where  a  slower 
rate  of  epeeA  is  prescribed,  subject  to  the 
Quaiiflcation  as  to  a  prudent  detexmlnatioa 
as  to  the  distance  of  the  car  to  oomqpoud 
with  the  dlflorent  rates  of  sveed. 
The  jodpnent  Is  afBrmed. 

We  concur;  SlNXiATSOM,  P.  J.;  XQOH- 
AS,  J. 


(42  Col.  App.  482) 

BBOWN  V.  RIVES  et  aL    (Glv.  2820; 
LuA.4874.) 

(District  Oonrt  of  Appeal,  Seomd  District,  Di- 
visitm  2,  California.  July  29,  1910.  Opinion 
of  Supreme  Oonrt  Denying  Behearfaig  Sept; 
20,  19180 

1.  ACXKOWLBDOUBHT   «B>48  —  NOTABT  UK- 

□fo  AOKHowixnGHBErr  or  fkbboh  imzro 

noTxnoua  nau  hot  uabu. 
Where  one  forged  deed  to  fictttkms  grantee, 
assumed  ^e  fictitious  name,  and  sold  the  land, 
a  notary,  who  certified  that  the  forger  was 
"known  to  be  the  person  whose  name  is  sub- 
scribed to  tbe  wltUn  Instmrnait,"  was  not  lia- 
ble, onder  Civ.  Code,  »  1186,  1200^  and  PoL 
Code,  I  601;  the  certificate  bdng  tme  as  fu 
as  the  notary  was  concerned. 

On  Rehearing  In  Supreme  Oonrt 

2.  ACRITOWUtDOUBITT     «S>48  —  NKQLIGENCB 

or  NOTABT  TAxma  AoKnowuuoauBiTT  nor 
pnoxncATB  CAUSE  or  damage  to  nrsoHASKB 

or  UKD. 

Where  one  forged  deed  to  ficHtioos  person, 
assumed  tbe  fietltious  name,  and  sold  the  land, 
negligence  of  notary  in  taking  the  foiger's  ac- 
knowledgment without  proper  examination,  etc., 
as  required  b;  Civ.  Code,  IS  1185,  1200^  and 
Pol.  Code,  fi  801,  was  not  the  proximate  canae 
of  loss  to  the  purdiaser. 

In  Bank. 

Appeal  from  Superior  Court,  Lob  Angelea 
County;  Fat  B.  Farker.  Jndge. 

Acti<m  by  George  W.  Brown  against  B.  B. 
Rives  and  tbe  American  Surety  Company  oC 
New  Tork.  From  judgmoit  fta  defendants, 
plalntlfl  appeals.  Affirmed  In  the  District 
Court  of  Ai^peal,  and  rehearing  denied  In 
the  Supreme  Court 

W.  N.  Goodwin  and  Goodwin  ft  Morgrage, 
all  of  Los  Angeles,  for  appellant 

Dale  H.  Parke  and  Bicksler.  Smith  ft 
Parke,  all  of  Los  Angeles,  Walter  F.  Dunn, 
of  Monrovia,  and  John  P.  Dunn,  of  Loa 
Angeles,  for  reqtondaita. 
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THOMAS.  3.  Tbia  te  an  action  against  a 
notary  pnUlc  and  his  sureties  for  damages 
lUeged  to  have  resalted  from  the  negllgenoe 
of  ttw  notary.  The  &cts  In  regard  to  this 
ease,  as  we  get  them  firasn  tlie  record  here, 
are  as  follows: 

On  May  26,  1016,  MarUn  !>.  Kelsey  and 
Anna  B.  Kelsey,  lids  wife,  were,  and  for 
many  years  prior  thereto  had  been,  and  now 
are,  the  owners  of  lots  15,  16,  and  17,  in 
Mock  9,  of  Tan  Mess  Square,  In  Los  Angeles 
dty,  and  anch  ownersUp  was  then  shown  In 
the  proper  records  ot  Ixw  Ai^:eles  county. 
Prior  to  said  May  26,  1914,  one  Leonard  C. 
0«nfi4iM  ccacelved  a  felonions  scheme  to  ob- 
tain moaes  by  forging  the  names  of.Kelsey 
and  his  wife  and  the  notarial  certificate  of 
tiKlr  acknowledgments  to  a  deed  purporting 
to  «»Tey  said  iffoperty  to  a  flctitlons  person 
as  grantee,  and  placing  such  forged  deed  of 
record,  and  then,  assuming  the  name  of 
such  flctltloDS  grantee,  to  sell  said  property 
to  such  person  as  he  might  be  able  to  vlcttm- 
lie.  In  furtherance  of  this  scheme  said  Can- 
fleld  forged  the  names  of  Kels^  and  bis  wife 
to  a  deed  purporting  to  grant  said  property 
to  a  flctitloDS  grantee,  designated  as  Helmer 
E.  B^Ud,  and  attached  thereto  a  forged  cer- 
tificate of  acknowledgment  of  the  execution 
of  said  deed  before  W.  B.  Julian,  a  notary 
public  of  Los  Angeles  county.  This  forged 
deed  was  recorded  In  the  recorder's  office  of 
Los  Angeles  county  on  Hay  27, 1914. 

On  or  about  June  10,  1914,  said  Oanfleld 
called  plaintitt  on  the  telephone  and  stated 
to  plaintiff  that  the  person  speaking  was  Hel- 
mer E.  Bablld,  and  offered  to  sell  and  con- 
vey said  three  lots  to  plaintiff  for  $4,750,  sub- 
ject to  taxes  for  the  current  year.  In  the 
same  conrarsatlon  he  stated  that  be  would 
fomidi  certificates  of  title  Issued  by  the  Title 
Insurance  ft  Trust  Company,  showing  title 
to  said  property  Tested  In  plalntUE,  free  from 
all  Incumbrances,  except  taxes  and  certain 
building  restrictions.  PlalntlfC  accepted  this 
proposition  over  the  tclephonet  and  In  the 
same  couTersatlon  stated  that  he  would  In- 
struct the  Title  Insurance  &  Trust  Company 
to  pay  $4,750  when  It  could  Issue  Its  certifi- 
cates that  title  to  said  property  appeared 
from  the  records  of  Los  Angeles  county  vest- 
ed In  plalntiCTi  In  furtherance  of  said 
scheme  Canfield  prepared  a  deed  of  said 
property,  in  which  the  name  of  H^mer  E. 
Babild  appeared  as  grdntor,  and  Geo.  W. 
Brown  as  grantee,  and  prevailed  upon  the 
assistant  cashier  of  a  Monrovia  bank  to  In- 
troduce him  to  defendant  R  E.  Rives  as 
Helraer  E.  Rablld,  and  thereupon  defendant 
Bivea,  without  further  evidence  or  knowledge 
that  the  [wrson  so  Introduced  was  in  fact 
Helmer  E.  Rablld,  attached  to  said  deed  a 
certificate  signed  him  as  notary  public  of 
Los  Angeles  county,  and  Impressed  with  his 
notarial  seal,  reciting  that  "on  this  12th  day 
or  Jnne,  1912,  before  me,  E.  E.  Rives,  a  no- 
tary public  In  and  for  said  county,  personally 
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appeared  H^nier  E.  Rablld,  Tcnovm  to  me  to 
&ff  the  person  whiue  name  U  gubaortb^  to 
the  loithin  fnstrument,  and  acknowledged 
that  he  eitecuted  the  same,"  and  returned 
said  deed,  with  the  above  certificate  at* 
tached,  to  said  Ganfleld.  Canfield  then  dellT- 
ered  the  deed  to  the  Title  Insurance  ft  Trust 
Company,  with  Instructions  to  record  the 
same,  and  when  it  Issued  Its  certificates 
showing  title  to  all  of  said  property  to  be  of 
record  in  plaintiff,  subject  to  certain  taxes, 
restrictions,  and  easements,  to  send  its 
cbe<^  drawn  in  favor  of  Helmer  E.  Babild, 
to  post  office  box  No.  616,  Monrovia,  Cal. 
The  Title  Insurance  &  Trust  Company  filed 
said  deed  for  record  with  the  county  recorder 
of  Los  Angeles  county,  and  It  was  recorded 
June  24, 1914.  Upon  the  same  day  said  title 
company  issued  Its  certificates  of  title  that 
the  official  records  of  Los  Angeles  county 
showed  title  to  e&di  of  said  lots  vested  In 
Oeorge  W.  Brown  on  June  24,  1914,  sub- 
ject to  said  taxes,  restrlctionsr  and  ease- 
ments, and  thereafter,  but  on  the  same  day. 
Issued  its  check  In  favor  of  Helmer  E.  Rablld 
for  $4,760,  and  sent  the  same  by  mall,  ad- 
dressed to  Helmer  E.  Rablld,  box  No.  616, 
Monrovia,  GaL  Said  check  was  thereafter 
paid  by  die  bank  upon  which  It  was  drawn, 
and  returned  to  said  title  company.  Indorsed 
"Helmer  E^  Babild."  Before  said  chec^  was 
drawn  by  said  title  company,  plaintiff  had 
deposited  with  it  $4,750,  with  instructions  to 
pay  said  sum  to  Helmer  E.  Rablld  when  the 
records  of  the  county  of  Los  Angeles  showed 
the  title  of  each  of  said  loto  to  be  vested  In 
George  W.  Brown,  and  it  Issued  Its  certificates 
of  title  to  that  effect,  and  the  check  drawn 
by  said  title  company  and  mailed  to  Helmer 
E.  Rablld,  as  above  stated,  represented  the 
$4,750  delivered  to  it  by  plaintitf.  Neither 
plaintiff  nor  the  title  company  ever  saw  Can- 
field  during  the  negotiations  consummated 
by  the  pretended  sale,  and  all  communica- 
tions with  him  were  by  t^phone  or  by  mall. 
The  lots  in  question  were  of  the  reasonable 
value  of  $2,500  each. 

When  satisfied  that  the  deed  recorded  May 
27,  1914,  was  a  forgery,  plaintiff  commenced 
this  action  to  recover  from  the  notary.  Rives, 
and  his  bondsman,  $4,750,  resting  his  claim 
for  damages  upon  the  contention  that  the 
certificate  of  the  notary  attached  to  the  deed 
of  June  12,  1914,  was  false  In  fact,  and  Its 
falsity  the  proximate  cause  of  plaintiff's 
loss.  The  court  found  the  facts  to  be  sub- 
sinntlally  as  above  stated,  but  concluded 
tlierefrnni  that  the  certfflcate  complained  of 
was  not  the  proximate  cause  of  the  loss,  and 
entered  judgment  dismissing  the  action,  wltb 
costs  to  defendants.  Plaintiff  appeals  from 
the  Judgment  on  the  Judgment  roll  alone. 

[1]  The  flndlDga  In  this  case  are  very  clear 
and  specific.  Among  other  things,  the  court 
found  as  follows: 

"The  court  further  fhids  •  •  •  that  at  all 
of  the  times  herein  mentioned  there  existed  no 
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penon  as  Edmw  B.  BaUU.  Tbat  tb» 
name  Hdmer  B.  BabOd  was  vwd  and  deilfiwd 
b7  the  said  Ijeonaid  C  Canfleld  to  IdentiCr  some 
6ctitioafl  person,  who  did  not  eidst,  but  under 
whose  assumed  personality  he,  the  said  Leonard 
G.  Ganfield,  would  conduct  his  negodstlons  with 
reference  to  the  Bale  and  transfer  of  this  proiH 
erty  to  the  plaintiff,  and  that  such  secret  in- 
tention on  the  i»art  of  the  said  Ganfield  was 
not  known  to  the  defendant  Rives.  Tbat  Hel- 
mer  B.  RafaUd  was  at  all  times  herdn  mentlimad 
tb»  name  assumed  by  snd  used  by  the  said 
Leonard  O.  Canfidd,  and  by  him  alone,  and  that 
at  the  time  of  the  execation  of  the  deed  to  the 
plaintiff  herein,  and  the  acknowledgment  thereof 
before  the  defendant  notary,  K.  B.  Rives,  Hd- 
mer  B.  Rabild,  In  so  far  as  there  wss  any  Hel- 
mer  R  Babild,  did,  in  the  person  of  said  Leon- 
ard G.  Oanfield,  appear  before  the  said  notarr 
and  acknowledge  the  execution  Ot  tiie  Instru- 
ment as  in  the  notarial  certlSeate  stated,  and 
that  tbo  certificate  of  the  said  notary  did  truth- 
fully so  set  forth  the  fact  that  Hdmer  B.  Rabild 
had  executed  the  said  Instrument.'' 

It  therefore  condnsively  appears  tbat  the 
very  Individual  who  signed  and  actcnowl- 
edged  the  deed,  and  who  was  referred  to 
therein,  regardless  of  the  name  under  which 
he  bad  transacted  business  with  others,  did 
actually  appear  before  the  notary.  This  being 
true,  the  notarial  certificate  of  acknowledg- 
ment spoke  the  truth,  and  was  not  false. 

Sectiw  118S  of  our  CStU  Code  provides: 

*ThB  a<teowledffme3it  of  an  Instrument  must 
not  be  taken,  unless  the  officer  taking  it  knows 
or  has  satisfactory  evidence,  on  the  oath  or  af- 
6nnation  of  a  credible  witness,  that  the  person 
making  such  acknowledgment  is  the  indlvldnal 
who  is  described  in  and  who  executed  the  instru- 
ment; or, -if  executed  by  a  corporation,  that 
the  person  making  snch  acknowledgment  Is  the 
president  or  secretair  of  sudi  corporation,  m 
other  perm  who  executed  it  on  its  behalf" 

Section  1200  of  the  same  Oode  reads  as 
follows: 

**An  officer  taking  proof  of  the  execution  of 
any  instrument  must,  in  his  certificate  indorsed 
Aereon  or  attadied  hereto,  set  forth  dl  the 
matters  required  by  law  to  be  done  or  known  by 
Uffl,  or^prored  before  him  on  the  proceeding,  to- 
gether with  tihe  names  of  all  the  witnesses  ex- 
amined before  him.  their  places  of  residences, 
respectiTely,  and  the  aubstance  M  their  testi- 
fflony.** 

Appellant  contends  that  said  certificate  of 
adcnowledgment  Is  false,  in  the  Il^t  of  the 
ftcts  In  this  case,  based  upon  his  trnderstand- 
Ing  of  the  limitations  Imposed  by  our  laws 
upon  a  notary  pubUc^in  taking  and  certl^lng 
to  an  acknowledgment  of  a  deed  to  real  prop- 
erty In  this  state.  It  wlH  be  noticed  that  the 
first  section  above  quoted  Imposes  upon  the 
notary  the  duty  of  certi^dng  that  "the  per- 
son making  such  acknowledgment  is  the  In- 
dividual who  it  deaoribed  in  and  who  exeout- 
Ad  t3ie  instrument"  italics  our^;  not  that 
the  person  who  executed  the  instrument  U 
the  person  whom  he  claimt  to  te,  cr  that  the 


name  ffivm  U  M9  true  name,  as  manifestly 
contended  for  by  appellant  This  makes  aU 

the  difference  in  the  world. 

In  this  case  Rlvea,  the  notary,  bad  never 
seen  Canfleld  heforfc  Rives,  however,  was 
well  acquainted  with  the  assistant  cashier 
of  the  bank  at  Monrovia,  who  Introduced 
Canfleld  to  blm  as  Rabild.  The  assistant 
cashier  knew  him  by  tbat  name,  and  none 
other.  That  was  the  name  he  gave  when  be 
opened  his  account  at  that  bank.  This  Is  tlie 
man,  regardless  of  the  fact  that  his  true 
name  was  Canfleld,  who  executed  the  deed, 
and  whose  execution  thereof  passed  all  the 
title  tbat  stood  In  the  name  of  Rabild,  and 
acknowledged  to  the  notary,  that  he  executed 
the  same.  Under  the  holding  of  this  court  In 
Anderson  v.  Aronaohn,  28  Gal.  App.  Dec.  216,  * 
this  was  snfflctent  basis  for  the  statement 
contained  In  the  certificate  tbat  tlie  notary 
knew  "that  the  person  making  snch  acknowl- 
edgment is  ihe  person  wbo  Is  described  in 
and  who  executed  the  Instrument."  The 
certificate  stated  the  absolute  truth,  al- 
though, according  to  this  record,  Canfleld 
was  a  liar  and  a  forger.  Had  "Rabild"  come 
to  this  notary  alone,  with  the  deed  already 
signed,  accompanied  by  no  one  whom  the 
notary  knew,  and  had  asked  him  to  acknowl- 
edge the  same,  another  question  would  be  be- 
fore us.  In  that  case  we  think  the  "satis- 
factory evidence,"  referred  to  In  the  section, 
would  have  to  be  received,  llils  latter  evi- 
dence, however,  was  not  necessary  under  the 
facts  as  dlscl<»ed  bare.  We  are  confronted 
in  this  case  with  a  condition,  not  a  theory. 
Such  being  true,  this  court  will  never  know- 
ingly mulct  any  person  for  telling  the  truth 
and  acting  honestly. 

Our  attention  Is  called  to  the  case  of  Joost 
V.  Gralg,  131  Gal.  604,  68  Pac.  840,  82  Am.  St. 
Bep^  374,  as  supporting  appellant's  position 
b«re.  We  do  not  think  that  case  In  point. 
In  that  case  the  certificate  was.  In  fact,  false. 
In  this  case  it  is  true.  In  that  case  it  wa» 
said: 

"If  the  deed  Is  not  genuine,  hut  is  foiled,  the 
notary  and  his  sureties  ought  to  be  held  for  all 
damages  unless  they  have  taken  the  precantiona 
expresdy  regulxed  bj  the  statute." 

That,  we  think,  Is  tantamount  to  saying, 
that  if  the  deed  is  goiulne  the  notary,  or  his 
sureties  ought  not  to  be  held  for  any  dam- 
ages, even  though  they  have  not  taken  such 
precautions.  In  the  case  at  bar,  the  deed 
was  genuine.  True,  it  was  executed  by  Can- 
field  -under  said  assimied  name — Rabild. 
Under  this  assumed  name,  however,  as  be- 
fore stated,  he  opened  his  bank  account  at 
Monrovia.  Under  this  assumed  name  be  was 
Imown  to  the  banker.  To  him  he  was  Mr. 
Rabild  of  Monrovia — ^the  very  man  men- 
tioned In  the  body  of  the  deed,  and,  as  ap- 


1  Reversed  by  Supreme  Conrt  on  rdiearing. 
See  184  Pac.  12.  • 
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pdlant  vrses  In  bis  brief,  wbo  "irtgned  tbe[tlflGBte  ot  aeknowledgmmt  was  trm,  fben 
name  nelmer  B.  Rabild  In  the  presence  of  i  was  no  llabUlty.  And  It  was  trne. 


defoidant  RItcs  and  requested  the  notary  to 
certuy  bis  acknowledgment  tbereof."  This 
deed  was  genolne,  and  the  certlflcate  of  ac> 
knowledgment  attached  thereto  was  tme.  In 
sach  case  there  can  be  no  liability  on  the 
part  of  the  notary,  under  section  801  of  tlie 
Pt^ttcal  Code,  or  any  oUier  statute.  As  was 
said  In  the  case  ot  Anderson  t.  Aronsohn, 
supra:  , 

rrhe  langnage  of  Joort  t.  Cnlg,  181  Cal.  B04 
[63  Pac  840,  82  Am.  St.  Rep.  874],  clearly  reo- 
opilaea  a  sltustioD  in  which  a  notary  may  com- 
ply with  tbe  law  and  yet  be  honeedy  mistaken, 
and  injury  result  to  innocent  parties  by  reason 
of  Us  mistake,  and  yet  tbe  notary  not  be  lia- 
ble.- 

The  same  Is  tme  bere^  It  Is  fortber  said 
In  tbe  Joost  Case: 

"VtM  certificate  bere  gave  assurance  that  the 
notary  knew  of  his  own  knowledge,  and  not 
upon  mere  hearsay,  that  the  grantor  was  Charles 
A,  Anderson  of  Redvood  City.  If  this  certiB- 
cate  was  not  tme,  the  notary  ahoold  be  held." 

Tbe  tongohig  Is  tantamonnt  to  saying  and 
we  ttdnk  It  does  say*  by  a  perfectly  rational 
InfmnoB  to  he  deduced  therefrom,  that  if 
tbe  certificate  was  true  the  notary  should 
not  be  beld  liable,  r^rdless  of  vbether  tbe 
tnformatlott  upon  wbldi  he  based  such  cer- 
tificate was  hearsay  or  otlierwlae. 

There  is  no  douM  but  that  the  first  deed:— 
Uie  alleged  deed  from  Kelsey  and  wife  to 
"Hdnm  SL  R^illd"— was  a  fbrgeir.  Nor  la 
time  zoMu  for  argumoit  that  tbe  second  deed 
—tbe  deed  from  "Bablld"  to  Brown,  idaintlff 
here  was  genuine.  The  only  trouble  with  this 
deed  was  tiiat  It  otrnveyed  nothing,  Uie  gran- 
tor bsTing  noUilng  to  conv^,  for  reasons  that 
are  obfteua  To  bold  that  the  notary  and  bis 
sureties  were  liable  as  contended  for  by  aih 
pdlant,  whenever  for  some  reason  there  ap- 
peared some  flaw  In  the  title  to  tbe  property 
aoo^t  to  be  conveyed  by  sudi  deed,  w  be* 
cause  tbe  grantor  In  anch  Instrament  bad  no 
title  to  convey,  and  under  such  drcnmstancea 
as  Asdosed  by  the  record  bne^  would  be  so 
revototlonwry  an  act  on  tbe  part  of  this  conrt 
ttiat  It  wonld  cause  business  to  quake  to  Its 
Tery  foundation.  Sncb  certainly  cannot  be 
On  law.  Tbe  notary  public  and  bis  bimds* 
moi  are  In.  no  sense  Insurers  <tf  tbe  title.  Itla 
true  that,  without  tbe  certlflcate  <tf  acJoiowt 
edgmmt  to  tbe  purported  deed  from  Bablld 
to  tfaliutlfl;  tbe  deed  could  not  l^ally  have 
been  recmrded;  and.  If  not  recorded.  It  fol- 
lows tbat  tbs  certificate  of  title  thereafter 
Issned  could  not  have  diown  tbe  title  of 
record  In  plaintiff.  But  tbe  fact  that  the  cer> 
tlficate  of  title  did  not  so  show  was  not  be- 
cause tbe  notary's  oerdflcate  ot  acknowl- 
edgment was  falser  as  we  have  already  seoL 
Cnder  these  drcnmstancea.  If  the  said  oer- 


It  was  urged  on  the  argument,  while  con- 
ceding tbe  legal  right  to  transact  business  In 
that  way,  tbat  no  one  has  the  right  to  adopt 
a  fictitious  or  assumed  name  for  the  purpose 
of  tb^  commission  of  a  crime.  This  is  tme. 
It  is  also  true  that  If  one  does  commit  a 
crime  under  such  fictitious  or  assumed  name, 
and  causes  a  second  party  to  suffer  damages 
(as  was  done  by  Ganfield  to  plaintiff  bere), 
still  that  fact  alone  is  not  the  basis,  1^^  or 
otherwise,  for  the  predicaUon  of  an  action 
for  the  recovery  of  such  damages  against  a 
third  party,  wbo  knew  abeolutely  nothing  of 
such  fact,  and  who  has  acted  honestly,  and 
certified  correctly,  In  so  far  as  whatever  he 
did  had  to  do  with  the  case  Is  concerned- 

In  view  of  these  conclusions,  we  think  no 
other  point  urged  needs  consideratl<m. 

The  judgment  appealed  from  is  affirmed. 


We  concur: 
SLOANE,  J. 


riNLAYSON,     P.  J.; 


Opinion  of  Supreme  Court  Denying  Re- 
bearing. 

PER  CnRIAH.  [2]  Tbe  appUcation  for  a 
hearing  in  this  court,  after  decision  by  the 
District  Court  ot  Appeal  of  tbe  Second  Ap- 
pdlate  District,  Division  2,  Is  doiIed.  We 
base  our  denial  soldy  upon  tbe  fact  tbat  It 
dearly  appears  tbht  any  negligence  <m  tbe 
iHtrt  of  the  notary,  Rives,  was  not  a  pn^- 
mate  cause  of  the  Injury  to  pAalntlff, 

We  de»n  It  proper  to  further  point  out 
tbat  In  tbe  case  of  Anderson  v.  Aronsohn,  28 
CaL  App.  Dec.  216,  wbldi  Is  rtferred  to  In 
the  opinion,  tbe  decision  of  the  IMstrlct  Court 
of  Appeal  was  vacated  by  this  conrt  and  the 
cause  ordered  to  a  bearbig  herelUt  where  it 
is  now  pending. 

All  concur. 


142  Cal.  App.  602) 

DHJiWOOD  t.  BUDCKS  et  aL   (CSv.  2010;) 

(DiBtrlet  Osnrt  of  Appeal,  Third  District^  Celt 
fomia.  Aug.  11,  1919.) 

1.  EvnwifOB  «=»88(4>— AonoN  or  boabo  of 

OOVNTT  8UPBBVI80BS  IN  PimoHAaiire  LAHD— 
PBBSUlfFTIOir. 

It  most  be  presumed  that  In  parchai^ng  land 
the  board  of  snperrison  of  a  county  ezerdsed 
its  power  to  accomplish  one  or  more  of  the 
ohjecta  contemplated  by  the  authority  given  by 
PoL  Code,  i  4041,  subd.  6,  empowering  boards 
to  purchase  land  for  public  ploasure  grounds, 
paAs,  and  otber  like  purposes. 

2.  Counties  9=3l— PoLrncAL  subdivisions 

or  BTATB— DirrSBENCB  FBOM  ICUKIOIPAI,  COB- 
F0BA.TI0NB.  . 

Coontiea  are  political  subdivisUau  of  the 
state  for  govemmoital  purposes,  and  not,  like 
municipal  corporations,  incorporations  of  tbe 
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tnbabltantB  of  tpedfied  regloni  for  parpoRu  of 
local  gorernment. 

[Ed.  Note.— For  other  definftiong,  see  Words 
and.PhraM*,  First  and  Second  Series  Goimtj.] 

8.  OOUMTIBS  *s>142— MAKAOXUIfT  OW  AOBZ- 
OULTUBAL  PABK  —  LUBILTIT  IDB  DKRSDO* 
TlOn  OF  8TALIJ0IV. 

Where  a  county,  pnrsoant  to  PoL  Code,  I 
4041,  mibd.  6,  through  its  board  of  superrisors 
purchased  land  for  aa  agricultural  park,  and 
erected  stables  wherein  stalls  were  rented,  such 
county  was  not  liable  for  destruction  by  fire  of 
a  stallion  kept  In  a  stall,  on  the  gronnd  the 
acta  of  the  county  officers  In  tiie  management  of 
the  park  which  caased  the  fire  were  In  a  pro* 
prietary  capacity,  not  in  tha  exarcisa  tii  gorem- 
mental  functions. 

4.  OouimsB  #=»SS — Maintenakce  of  fabk— 
Pebsonal  uabilitt  or  ofncsBS— BcsnxKO 

or  HOBSB. 

Where  county  officers  under  the  direction  of 
tbft  board  of  snperrlaors  undertook  to  bnn 
gnus  lo  the  eoanty'a  agrlcoltaral  park,  which 
resulted  In  the  burning  of  a  valuable  stallion 
In  the  park  stables,  the  officers  were  liable  if 
they  burned  the  -graaa,  an  undertaking  discre- 
titmary  wiOt  them,  in  a  negUgent  manner. 

Appeal  from  Superior  Court,  San  JoaQOln 
County;  J.  A.  Plnmmer,  Judge. 

Action  by  Jamie  B.  DlUwood  against  W. 
H.  Rlecka  and  others.  From  Judgm«it  fi>r 
defendants,  plalntlg  appeals.  Judgment  re- 
versed, and  new  trial  ordered. 

Gordon  A.  Stewart  and  Lawrence  Edwards, 
both  of  Stockton,  for  appellant 

Charles  Light  and  H.  C.  Stanley,  both  of 
Stodctoa,  fbr  respondents. 

CHIPMAN,  P.  J.  This  Is  an  action  to  re- 
cover damages  for  the  loss  of  plalntlfTs 
horse,  alleged  to  have  perished  by  fire  on 
June  14,  1916,  through  the  negllg^ce  of  de- 
fendants. The  defendants,  other  than  de- 
fendant Quail,  are  sued  as  members  of  the 
board  of  supervisors  of  San  Joaquin  coun^ 
and  as  Individuals.  Defendant  Quail  is  sued 
as  county  surveyor  and  in  bis  individual 
capacity.  It  is  alleged  in  the  amended  com- 
plaint that  plalntifC  is  the  owner  of  a  stal- 
lion named  "Ishmael,"  of  the  value  of  $6,- 
OUU;  that  on  the  day  above  mentioned  and 
some  time  prior  thereto  plaintlfC  "had  kept 
■aid  stallion  In  a  stall  at  the  county  t&lr 
grounds;  that  upon  said  fair  grounds  there 
la  a  race  track  and  stables  for  the  care  of 
horses  using  said  race  trock." 

Paragraph  4  is  as  follows: 

"That  during  all  the  times  herein  mentioned 
the  said  fair  grounds  was  and  now  Is  the  prox^ 
ertj*  of  the  count;  of  San  Joaquin,  and  was  and 
Is  managed  and  controlled  by  said  defendants, 
and  is  owned  and  held  by  tiie  county  for  the 
holding  of  county  .hlra,  and  to  be  rented  from 
time  to  time  for  file  iiolding  of  exhlbltimB  in 
motor  and  horse  radng,  fairs,  and  pahlic  exhibi- 
tions of  various  kinds,  tot  which  a  charge  is 


'  made  and  collected  by  the  county  of  San  Joaquin 
from  said  parties ;  that  the  horse  stalls  on  said 
fair  grounds  arc  likewise  rented  to  divers  per- 
sona to  be  used  by  them  In  the  care  of  horses 
trained  by  them  on  such  race  track  of  said  fair 
grounds,  and  for  the  use  of  which  horse  stalls  a 
charge  of  one  and  *'/ioo  <$1-C0)  dfdlars  a 
month  Is  made  for  eadi  st^  mated  aa  afwe- 
said ;  that  the  said  horse  'lahmad*  was  on  1h9 
said  14th  day  of  June,  1S16,  in  a  stall  <m  aidd 
fair  grounds,  for  the  uae  of  which  stkQ  ■ai'* 
charge  of  one  and  »o/ioi>  ($1.6©)  dollars  was 
made  and  collected  by  the  county  of 'San  Joa- 
quin; that  the  said  defendants,  by  their  agents 
and  employ^  on  the  14th  of  June,  1918, 
set  fire  to  and  burned  the  grass,  then  standing 
around  and  near  the  stall  in  wUeh  jdaintHTs 
horse  was  then  standing,  and  carelenlly  and 
negligently  permitted  said  fire  to  be  communi- 
cated with  said  etall,  setting  the  same  on  fire, 
thereby  destroying  said  horse,  to  the  damage  of 
the  plaintiff  In  the  sum  of  five  thooaand  (¥(MM)0) 
doUars." 

It  Is  aUeced  that  the  plaintiff  duly  filed 
with  the  board  of  Buperrlsors  a  <^lm  fcr 
damages  for  the  loss  of  said  bora^  which 
was  by  the  board  refused  payment.  The 
complaint  Is  verified.  A  gimeral  d«nurrer  to 
the  complaint  was  overruled,  and  defend- 
ants answered  denying  most  of  the  aver- 
ments of  the  complaint.  Defendants— 

"Admit  that  horse  stalls  oo  said  fair  gronnds 
are  rented  to  divers  persons  to  be  used  by  them 
in  the  care  of  horses  trained  by  them  on  such 
race  track  of  said  fair  grounds,  and  for  the  use 
of  which  a  small  diarge  of  f  1.60  per  month  is 
made  for  each  stall  rented  as  aforesaid,  hut  al- 
lege lhat  said  sum  of  $1JS0  is  used  eJEdnsivdy 
in  keeping  up  the  track  used  by  the  occupants 
of  said  stalls  free  of  charge,  and  wlthoat  profit 
to  the  county  of  San  Joaquin." 

The  cause  was  tried  by  the  court  without 
a  Jury.   The  court  made  findings  as  follows: 

"(2)  That  on  the  14th  day  of  June,  1018, 
plaintiff  was  the  owner  <rf  a  five  year  old  stand- 
ard bred  pacing  stallion  named  'lahmael,*  of 
the  alleged  value  of  |6,O0O;  (3)  that  tm  said 
last-named  date,  and  for  some  time  prior  there- 
to, the  said  plahitiff  bad  kept  said  stallhm  In  a 
stall  at  Agricultural  Park,  eommtmly  known 
as  the  county  fair  grounds,  or  race  tradi 
grounds;  that  upon  said  Agricultural  Park  tiiere 
is  a  race  track  and  stalls  for  the  care  of  horses 
using  said  race  track;  (4)  that  diiring  all  the 
times  herein  mentioned  the  said  Agricultural 
Park  was  and  nOw  Is  the  property  of  the  state 
of  California,  and  diat  the  board  of  superviaors 
of  die  county  of  San  Joaquin  during  of  the 
times  herein  mentioned  did  exerdss  a  c'^ntrol 
over  same  as  the  agents  of  the  state  of  Califor- 
nia In  a  public  uid  governmental  capacity,  and 
that  Che  county  of  San  Joaquin  rented  a  stall 
upon  said  Agricultural  Park  tp  said  plaintiff  foi 
the  rental  of  $1.50  per  month,  and  that  the  sni.I 
Btallion  'Ishmacl'  was  in  said  stall  on  the  14rli 
day  of  June,  1016.  and  that  the  rent  for  said 
stall  was  paid  to  the  county  of  San  Joaqulu 
by  said  plaintiff;  that  the  grass  standing  around 
and  near  said  stall  was  on  the  14tfa  day  uf 
Juns,  IfKlfi,  set  fire  to  and  burned  by  certain 
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persona  ctmfined  in  the  ccmntr  jail  ot  San  Joa- 
qnin  coaoty  aa  prisoners  acting  onder  the  diree- 
tioB  of  certain  employ^  and  officers  of  tbe  high- 
way maintenance  department  of  tiie  county  ot 
San  Joaquin,  and  «aid  coonty  prisoners  and  em- 
ploye* of  the  said  county  of  San  Joaqnin  care* 
leaaly  and  negligently  permitted  said  fire  to  be- 
come oconmnnlaited  with  aaid  stall,  setting  the 
same  am  Bre^  and  timeby  destroying  said  horsft,** 

Am  Gonctoalaiis  ot  Uw  die  coort  found: 

"O)  That  said  board  of  soperrisors  bad  no 
power  or  aatbority  to  manage  and  control  said 
Acricnltnral  Park  exoept  agenta  of  tbe  state 
of  California,  and  had  no  power  or  antliority 
whatever  to  rent  said  atall  to  said  plaintiff,  or 
to  permit  said  stallion  Zshmael  to  be  kept  in 
said  stall  or  in  said  Agricoltural  Parii ;  (2)  that 
said  plaintiff  is  not  nttUed  to  take  anything 
by  said  action." 

Judgment  accordingly  passed  for  defend- 
ants, from  which  plaintiff  appealed,  and 
brings  the  record  here  on  a  bill  of  excep- 
tlom. 

Appellant  spedfles  the  following  grounds 
In  support  of  ber  contention  that  tbe  Judg- 
ment la  against  law:  (1>  That,  while  the 
OTidence  shows  that  plalntlfTs  horse  was 
destroyed  throngh  the  carelessness  of  the 
emplo7te  of  the  county  of  San  Joaquin,  the 
court  held  the  county  not  liable;  (2)  that, 
while  plaintiff's  horse  was  destroyed  through 
the  negligence  of  persons  acting  under  the 
Instructions  of  certain  officers  of  the  coan- 
ty.  the  court  held  that  such  officers  were  nei- 
ther liable  as  officers  nor  as  Indlrlduala; 
9)  that  the  court  failed  to  And  the  value  of 
tbe  horse  Ishmael. 

There  la  no  ccmtroTeray  as  to  the  facta.  It 
was  alleged  that  the  county  became  the 
owner  "by  a  grant  deed  conveyed  to  the 
county  of  San  Joaquin,  during  the  year  1911, 
85.65  acres  of  land,  and  being  the  pn^poty 
commonly  known  as  'Agricultural  Park,*  and 
also  as  the  'County  Fair  Grouuda,'  and  be> 
tog  the  same  propwty  upan  which  the  plain- 
tifTs  bOTse  was  destroyed  by  flre."  It  Is  al- 
leged tai  the  complaint  that  these  grounds 
were  **maDaged  and  controlled  by  said  de- 
fendants, and  is  owned  and  held  by  the  coun- 
ty for  the  holding  of  county  fairs,  and  to  be 
rented  from  time  to  time  to  private  parties 
for  the  holding  of  exhibitions  In  motor  and 
horse  racing,  fairs  and  public  exblbltloiis  of 
various  kinds.** 

-  [1]  it  ap[)eared  that  by  resolution  of  the 
boavd  of  supervisors  all  moneys  rec^ved  for 
rent  should  be  placed  in  a  fund  to  be  called 
"Agricultural  Park  Fund,"  and  was  to  be 
used  In  the  care  and  maintenance  of  flie 
gnnmda.  The  particular  ptirpose  tor  which 
the  board  of  sbpervisors  made  the  parchase 
does  not  appear.  By  subdivision  6  ot  sec- 
tion 4041  of  the  Political  Code  the  board  Is 
glTcn  power  **to  purchase  land  for  '"public 
pleasure  ground,  public  parks,  and  other 
pobUe  parpoaei^  •  •  •  and  to  *  *  * 


take  CBr«  of,  manage  and  contrcd  the  same." 
It  must  be  preramed  Out  In  purchasing  this 
land  the  hoard  exercised  Its  poww  to  accom- 
plish one  or  more  of  the  objects  oont^n- 
plated  by  the  statutory  anthorltr  given  to  it 
Furthermore,  the  pleadings  and  the  evidoice 
show  that  the  land  has  beoi  devoted  to  pub- 
lic purposes— the  h<ddlng  of  "county  fairs, 
exhibitions  In  motor  and  hone  racing,  fairs, 
and  public  exblbltloiis  of  various  kinds."  It 
Is  not  contoided  that  the  small  charge  Ua 
the  use  of  the  stalls  or  for  tiie  use  of  the 
grounds  for  fairs  and  exhibitions  was  for 
profit  or  for  pnrposes  other  than  as  contribu- 
tions towards  the  care  and  maintenance  ot 
the  park.  It  appeared  that  on  the  day  of  the 
accident  defendant  French,  a  member  of  tbe 
board  of  supervisors,  who  seems  to  have  had 
charge  of  these  grounds  for  tbe  board,  gave 
directions  to  have  the  prisoners  held  in  the 
Jail  go  to  the  park  and  bom  the  dry  grasi^ 
concededly  a  proper  thing  to  have  don& 
Section  4041  of  tbe  Foltttcal  Code  authorised 
the  board  to  make  such  use  of  "convicted  pris- 
oners In  the  county  Jail.'*  The  burning  of 
the  grass  was  done  under  tbe  immediate  su- 
pervision ,of  defendant  Quail,  who  had  gen-* 
eral  charge  of  the  prisoners  for  all  work 
done  by  them. 

[2]  Appellant's  principal  contention  Is  that 
the  liability  of  the  county  Is  tbe  same  as 
that  of  a  municipal  corporation,  a  dty,  or 
town ;  and,  viewed  in  that  light,  the  county 
or  Its  officers  were  liable  for  the  reason  that 
the  acts  done  In  the  management  and  care 
of  the  park  In  question  were  done  by  the 
officers  in  a  proprietary  capacity,  and  not  In 
the  exfflclse  of  governmental  functions;  cit- 
ing Chafor  t.  Gitar  of  Lcmg  Beach,  174  OaL 
47a  168  Pac.  670k  Ifc  B.  A.  IflHE.  68S,  Ann. 
Gas.  1918D,  loa 

Appellant's  major  premise,  that  the  legal 
status  of  a  county  is  the  same  as  that  of  a 
municipal  corporation,  Is  not  sustained  by 
reason  or  authority.  Law  writers  and  the 
courts  have  very  clearly  p<Mnted  out  the 
distinction  between  the  two  orgnnizati(Hi8. 
The  Supreme  Court  thus  dealt  irith  the  quw- 
tloo  in  People  t.  HcFadden,  81  Cal.  489,  22 
Pac  851,  16  Am,  St  Rep.  66: 

"It  is  clear,  therefore,  that  the  GonstitntiMi 
does  not  bold  counties  to  be  mtmicipal  corpora- 
tions, or  'corporations  for  municipal  purposes' ; 
bat  so  far  as  they  are  to  be  regarded  as  corpo- 
rations at  all  they  are  *politlcal  corporations.' 
And  this  Is  in  harmony  with  the  ctHnnum  accep- 
tation of  flie  terms  *manidpality*  or  'mnnidpol 
corporation,'  as  used  In  the  ccxnmon  and  written 
law  of  both  England  and  America  time  oat  of 
mind.  This  view  ia  also  in  harmony  with  those 
proTistona  of  the  statutes  and  codes  which  define 
counties  to  be  'bodies  iiolitic  and  corporate,*  and 
also  with  the  decision  of  this  court,  made  before 
the  adoption  of  the  Constitotion,  when  It  d»> 
dared  ^at  a  county  ta  not  a  municipal  corpo- 
ration within  the  "*«»f"iTig  of  l^t  term  as  nssd 
in  Che  PoHtical  Qode^'* 
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The  follovrlng  terse  statanent  1>  .found  In 
County  of  San  Mateo  t.  Gotnm,  180  CaL 
636;  03  Fac  80: 

"A  connty  I*  a  garemmental  agani^  or  politi- 
eal  sabdiTiiiOD  of  Uie  rtate,  orpmiEed  for  pur- 
poeea  of  ezerddnK  soma  fancdons  of  the  8tat« 
COTernment,  whereas  a  mnnidpal  corporation  is 
an  incorporation  of  the  inhabitants  of  a  speci- 
fied regirai  for  parpoaes  of  local  Kovenunent.'' 

In  Reclamation  Diet  Na  IBOO  t.  Snpeitor 
Oonrt,  171  CaL  672,  679,  151  Pac.  846,  848, 
the  court  said: 

**^e  counties  are  goremmental  agencies  of 
the  state,  •  *  *  and  the  proper^  intrasted 
to  tiielr  t(»v<nimental  managenunt  la  public 
property,  ^e  propiletary  interest  In  all  such 
property  belonsa  to  Hit  public,  and,  if  there  be 
a  l^al  title  in  the  county,  It  is  a  title  held  in 
truBt  for  the  whole  public.  [Citing  cases.]  In 
the  absence  of  constitutional  restrictions,  the 
L^slature  baa  full  control  of  tiie  property  held 
by  the  counties  aa  agendes  of  the  state,  and 
may  dispoee  of  that  property  without  the  con- 
sent of  the  county  or  without  compenaadnc  it." 

In  Hersey  t.  N^son  et  aL,  47  Mont  132, 
81  Pac.  80,  Aon.  Cas.  1914C,  963,  the  antbor- 
•Itlea  wIU  be  found  collected  to  the  proposi- 
tion that  conntles  are  political  snbdiTlslottS 
of  the  state  for  goTemmental  purposes.  The 
doctrine  is  fully  stated  in  Sacramento  t. 
Chambers,  83  CaL  App.  142,  164  Pac.  613. 
It  is  also  clearly  set  forth  In  7  R.  Q  L.  p. 
928. 

Tbe  Supreme  Court  of  Eansaa,  In  Stiver 
T.  Board  of  Oommlsdmers  of  Clay  County, 
76  Kan.  22%  01  Fac;  tSS,  Oaa  states  ttie  prin- 
ciple: 

"It  is  well-established  law  that  a  county  is  an 
iuToluntary  corporatloa  for  goremmental  pur- 
poses, and  Is  in  no  sense  a  business  corporation ; 
that  tiie  powers  and  obligations  of  the  county 
are  such  only  as  the  law  prescribes  or  as  ariae 
by  necesBsry  implication  therefrom.  *  *  * 
Cities,  however,  in  this  state,  are  municipal 
corporations,  and  neither  their  powers  nor  obli- 
gations aie  so  restricted,  and  dectsfons  aa  to 
their  liability  for  negligence  have  no  applica- 
tion." 

Finally,  "the  several  counties,  as  they  now 
exist,  are  hereby  recognized  as  legal  sub- 
dlvlBlons  of  this  state.**  Ccmst  art  11,  f  L 

[I]  It  results  from  the  forcing  that  the 
decision  in  Chafor  v.  City  of  Long  Beach, 
174  CaL  478,  163  Pac.  670,  I*  R.  A.  1917E, 
685,  Ann.  Cas.  1918D,  106,  relied  upon  by 
plaintiff.  Is  not  controlling  where  a  county 
is  involved.  Necessarily,  counties  being  but 
agencies  of  the  state  tbelr  functitms  are  ex- 
clusively governmental,  and  are  such  only  as 
are  imparted  to  them  by  the  state.  In  con- 
ferring power  upon  the  board  of  supervisors 
to  purchase  land  ftnr  "public  pleasure 
grounds,  pnblic  parks,  and  other  public  pur- 
poses and  to  take  care  of  and  manage  the 
•am^"  the  purchase  Is  for  the  ben^t  of 
the  peoiOe  ot  the  state,  and  not  exduslv^ 
for  the  people  of  the  county;  and,  as  was 


said  In  Bedamatton  District  Na  1500  t. 
Superior  Court  supra,  "pttypetty  so  acquired 
is  held  the  counties  as  agencies  of  the 
state." 

[4]  Whethtf  or  not  the  officers  connected 
with  the  burning  of  this  grass  are  Individual- 
ly liable  presents  a  more  difficult  Question. 
In  Doeg  v.  Cook,  126  CaL  213,  68  Pac;  707,  77 
Am.  St  Rep.  171^  it  was  said  that  *'the  very 
decided  trmd  of  modem  dedaton  Is  to  bsM 
such  officers  liable  fm  acte  of  nonfeasance^ 
or  for  the  neg^ent  performance  of  a  duty 
whoi  the  duty  Is  plain,  when  the  means  and 
ability  to  perform  it  an  shown,  and  wbea 
the  performance  or  nonperformance,  or  the 
manner  of  Ite  performance,  Involves  no  ques- 
tion at  dlsoretion.  In  short,  where  the  duty 
is  plain  and  erartain.  If  It  be  negligently  per- 
formed, or  not  performed  at  alL  the  tMcer 
is  liable  at  Uie  salt  ot  a  iHlvate  individual 
especially  injured  thereby."  In  Taylor  t. 
Manson,  0  CaL  App.  382, 887,  09  Pac.  410^  the 
rule  aa  stated  in  Doeg  v.  Cook  was  applied. 
In  the  case  of  Edwards  v.  Bro^my,  16  CaL 
App.  626»  U7  Fac:  787,  the  defendant  Brock- 
way  was  held  not  liable  tor  the  reason  Uiat 
thore  were  no  facta  showing  that  Brockway 
"was  guilty  of  official  negligence  as  snperfn- 
tendent  of  streete  or  that  he  fiiiled  and  nec<- 
lected  to  perform  any  official  dul^  imposed 
upon  him  either  by  law,  ordinance^  or  order, 
or  regulation  of  his  superitnrs."  In  Doeg  v. 
Cook  the  court  quotes  approvingly  from 
Shearman  and  Redfleld  on  Negligence  (3d 
Ed.,  1 156),  where  the  rule  Is  thus  given: 

"The  liability  of  a  public'  officer  to  an  In- 
dividual for  his  negligent  acts  or  omissions  in 
the  discbarge  of  officii  duty  depends  altogether 
upon  the  nature  of  tiie  dn^  of  which  tht  neg- 
lect is  alleged.  Where  tiie  daty  is  absolnte^ 
certain,  and  imperative,  involving  merely  the 
execution  of  the  set  task — In  other  words,  is 
merely  ministerial— he  is  liable  in  damages  to 
any  one  specially  injured,  either  by  his  omitting 
to  perform  the  task,  or  by  performing  it  negli- 
gently or  nnskillfully.  On  the  other  hand,  where 
his  powers  are  discretionary,  to  be  exercised  or 
withheld  according  to  his  Judgment  as  to  what 
Is  necessary  or  proper,  he  is  not  llaUe  to  any 
private  person  for  a  neglect  to  exercise  those 
powers,  nor  for  the  consequences  of  s  lawful 
exercise  of  them,  where  no  corruption  w  msUoe 
can  be  imputed,  and  be  keeps  within  tihe  scope 
of  his  authority." 

The  early  case  of  HutTman  v.  San  Joaquin 
County,  21  Cal.  426,  was  an  action  for  dam- 
ages resulting  from  want  of  proper  repairs 
to  a  bridge  The  statute  at  that  time  d^ 
volved  upon  boards  of  supervisors  the  man- 
agement and  omtrol  of  bridges  In  th^r  r^ 
spective  counties  and  upon  the  road  over- 
seers of  the  county  the  duty  of  keeping  bridg- 
es on  public  highways  in  repair.  In  sus- 
taining a  demurrer  to  Uie  complaint  the 
court  said: 

"If  any  remedy  existe  for  injuries  resnltfaig 
from  neglecting  to  keep  such  bridges  la  repair. 
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it  most  b«  Ktogbt  dther  aclnst  the  road  over- 
Mtn  or  nipcaTtem  penNnanj." 

Id  Hover  v.  Barbhoof.  44  N.  Y.  113,  It  was 
held  that  one  who  assumes  the  duties,  and  is 
Inreeted  with  the  powers  of  a  public  office, 
is  liable  to  an  indlvidnal  who  sustains  Bpe> 
dal  damage  b7  a  neglect  propettij  to  pexform 
sDdi  duties. 

Beljliig  upon  the  distinction  made  between 
the  discharge  of  duties  plainly  and  certainly 
devolved  upon  Uie  officer  and  duties  which 
be  may  or  may  not  p»f  orm  at  his  discretion, 
it  la  contended  that  in  the  present  case  the 
duty  to  hum  the  grass  as  a  preventlTe  of 
damage  which  might  otherwise  accrue  was 
discretlMiary  and  not  compulsory,  and  hence, 
under  the  decision  In  Doeg  t.  Cook,  supra, 
and  the  rule  as  stated  by  Shearman  and 
Bedfleld,  supra,  fbe  defendants  are  not  In- 
dlTidoaUy  UablSw 

Tbio  cases  InrolTing  the  question  are  goi- 
eraUy  cases  arising  from  the  neglect  to  do 
some  act— cases  of  nonfeasance  rather  than 
mlsffeasanee.  It  seems  to  us  quite  dear  that 
when  the  power  to  do  the  act  exists,  though 
tts  performance  Is  left  to  the  discretion  ot 
the  officer.  If  he  acts  In  execution  of  such 
discretion  his  liability  would  be  the  same 
as  in  the  dladiarge  of  a  mandatory  duty, 
and  if  he  performs  the  act  or  discharges 
the  duty  in  a  negligent  manner  he  would  be 
liable  In  an  action  fbr  damages  by  a  person 
fnjnred  therebgr.  Whether  tiie  daty  perform- 
ed be  discretlfMiary  or  compulsory  thoe  is 
no  reason  why  like  conseQuences  should  not 
fiillow  the  neg^igoit  performance  c£  the  dnty. 

The  mle,  as  stated  by  Shearman  and  Bed* 
Qeld  and  in  Doeg  ▼.  Cook,  has  reference  more 
paxtlcolarly  to  acta  ot  nonfeasance,  where 
It  was  entlr^  discretionary  with  the  officer 
to  do  or  not  to  do  the  act  It  is  perhaps 
■  debatable  qnestion  whether  or  not  the  duty 
**to  care  for,  manage^  and  oontror  this  agrl- 
cultural  park  did  not  impose  upon  the  super- 
visors a  plain  and  certain  duty  to  bum  this 
dry  grass  In  order  to  prevent  damage  to  the 
property  itself  or  to  Individuals  using  it, 
stUl,  having  determined  that  It  should  be 
bocned  and  having  undertaken  to  do  it.  It 
was  their  duty  to  see  that  the  work  was 
not  done  In  a  careless  and  n^llg^t  manner, 
failing  In  which  a  liability  arose  for  dam- 
ages resulting  from  their  .negligence. 

There  was  evidence  tending  to  show  that 
the  management  and  care  of  the  park 
grounds  were  being  exercised  by  defendant 
Supervisor  French,  under  direction  of  the 
board  of  supervisors ;  that  the  "chain  gang," 
composed  of  prisoners  in  the  county  ]aU, 
was  placed  In  the  charge  and  control  of  de- 
fendant Surveyor  Quail,  when  put  to  work 
on  the  highways  or  elsewhere;  that  Fred  E. 
Smith  was  the  acting  assistant  highway 
maintenance  engineer,  and  was  given  instruc* 


tlon  by  d^endant  Quail  to  go  to  the  fair 
grounds  and  bum  the  grass;  that  Engineer 
Smith  communicated  these  Instructions  to 
James  McAfee,  the  guard  of  the  "chain 
gang,"  and  directed  hlm  to  take  the  ''chain 
gang"  to  the  grounds  and  bum  the  grass, 
and  that  the  work  was  finally  done  under 
the  Immediate  direction  of  McAfee.  The 
court  found  that  the  grass  was  "burned  by 
certain  persons  confined  In  the  county  jail 
of  San  Joaquin  county  as  prisoners,  acHng 
under  the  direction  of  certain  employte  and 
officers  of  the  highway  maintenance  departs 
meat"  of  the  county,  and  that  through  tb^r 
negligence  plaintiff's  horse  was  burned  to 
death.  The  view  taken  by  the  court  "that 
said  plaintiff  Is  not  entitled  to  take  any- 
thing by  said  action"  will  account  fbr  its 
ftUlure  to  make  findings  ot  fact  as  to  Uie 
defaidants'  connexion  with  the  acddeat, 

ther  as  (rfBcers  of  the  conntx  or  as  indi- 
viduals. The  court;  doubtless,  bdd,  as  Is 
now  urged  as  the  law  1^  lespondnitB,  that 
DO  liability  of  defendanto,  either  as  officmi 
or  as  Individuals,  was  shown,  fllils,  we 
think,  was  error.  There  slumld  hare  he«i 
flnflings  of  Act  diowlng  the  acta  df«e  hy  the 
dtfmdants  and  each  of  them,  and  Qie  ttf- 
cumstances  attoidlng  the  acts.  It  would 
thea  be  possible  to  draw  the  correct  conclu- 
sion ol  law  from  such  acts  as  to  the  liability 
or  nonliability  of  defendants. 

The  Judgment  is  resored  aqd  a  new  trial 
fffdered. 

We  concur:  HAST,  J. ;  BURXITFr,  J. 


(42  Cal.  App.  mi 

BATES  et  si.  v.  BANSOME-CRHMHBT  CO. 
et  al.  (Civ.  2879.) 

(District  Court  of  Appeal,  Ilrst  District  DI- 
vision  2,  California.  Aagnst  15,  1910.  Be- 
hearlog  Denied  by  Supreme  Court  Oct  18, 
1919.) 

1.  Affxal  ash  ebbob  ^347(1)— Docebi  or 

JUDGHXNT  KNTBT  UPOBIB  KOXICK  TO  AXX 
PEBSOna  XinKBBSTBD. 

Under  Code  CSv.  Proc  »  650,  659,  939,  as 
amended  by  St  1915,  pp.  201,  203,  207,  the 
time  of  serving  notice  ot  motion  for  new  trial 
and  proposed  bill  of  esceptloas  depends  on 
service  of  notice  of  entry  of  Judgment  while 
time  to  appeal  b^ns  to  ran  from  entry  of 
Judgment  whea  docketed,  and  the  dodcet  Is  a 
pnblic  record  Importing  notice  to  all  parties 
interested  (0>de  Civ.  Proc.  H  668,  671,  67S. 
673). 

2.  Appeal  and  ebbob  •s»845(l)— Monov  pob 

NEW  THIAL  AnVB  TIIQ  TO  APPEAL  DOES  ROT 

EXTEND  TIWE. 

Where  no  appeal  was  taken  within  60  days 
after  entry  and  docketing  of  judgment,  and  at 
the  expiration  of  such  60  days  no  new  trial  pro- 
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CMdingB  wer»  ycndfng,  Oe  rlgkt  to  appeal  ma 
loatt  although  a  motion  for  a  new  trial  waa 
aabseqaentl7  filed  and  overruled,  in  Tie*  of 
Code  a.r.  Proe.  H  650^  669,  089,  aa  amended 
hr  St  191S.  pp.  207,  2I0K  aOD. 

&  OoNaTxrnnoif  Ai.  law  AsssSlO— Stus  ap- 

PELLATB  FBOOBODBB  U  WIXHIIT  UOISIAnVS 
OORTBOL. 

tDie  coDBtruction  of  Code  Civ.  Proe.  |  089, 
aa  amended  bj  Sl  191B,  p.  205,  aa  not  permit- 
tint  a  motion  for  new  trial  Sled  after  time  for 
an  appeal  from  the  judgment  bad  expired,  to 
extend  the  time  in  which  to  appeal,  is  not  in 
violation  of  Const.  U.  S.  art.  14,  |  1,  relating 
to  due  process 

4.  ApPEAJL  AlfD  KBSOB  4=»345(1)— JUDQlfENT 
nNAI.  ON  FAILDBB  TO  APFEAL  OB  HOVE  FOB 
NEW  TBIAL  wrrHII7  SIXTY  DATS. 

The  contention  that,  so  long  as  defendant's 
light  exists  to  move  for  new  trial  or  to  vacate 
the  Jndgment,  it  does  not  become  Qnal,  cannot 
be  sustained  since  onder  Code  Civ.  Proe.  U  669, 
988,  as  amended  by  8t  1916,  pp.  201,  20S,  np- 
on  fidlure  witiiin  60  days  after  the  entry  of 
judgment  eltlier  to  appeal  or  to  commence  pro- 
ceedings for  new  trial,  die  judgment  becomes 
finaL  ' 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly.  Judge. 

Actltm  by  Amy  Bates  and  others  against 
tbe  Ransome-Cnimmey  Company  and  anoth- 
er. Judgment  for  plalntUb,  and  defendants 
■PpeaL  AK)eal  dismissed. 

R.  H.  F.  Sotn^  of  San  Francisco^  fmr  aK>el- 
lanta. 

B^gs  &  McOomlBb,  ot  San  Jose^  for  re- 
spondenta 

BRITTAIN,  J.  Amy  Bates  and  10  other 
property  owners  sued  the  Bonsome-Crummey 
Company,  a  con>oratl<m,  and  Louts  Lights- 
ton,  tTMSurer  of  the  city  of  San  Jose,  to 
quiet  title  to  thdr  respectlTe  properties  and 
for  an  Injunction  restraining  the  defendants 
fK»n  lotorferlng  with  the  plalntitCa*  proper- 
ties or  assarting  any  Interest  therein  or  lien 
tliereon.  Louis  I/lghtston,  as  treasure,  flled 
B  disclaimer.  The  Ranaome-Crumm^  Com- 
pany answered,  and  by  way  of  cross-com- 
plaint sought  to  establish  Uie  llm  of  a  street 
assessment  and  the  validity  ot  bonds  Issued 
to  represent  the  assessments  oa  the  respec- 
ttvo  parcels  of  land  of  the  jdalntUta.  After 
answer  to  the  croes-complaint,  the  case  was 
tried,  findings  responslTe  to  the  issues  of  fitct 
were  signed,  and  as  a  conclusion  of  law 
therefrom  the  court  determined  ttte  plalntUZs 
were  entitled  to  a  judgment  and  decree  quiet- 
ing their  titles.  The  appeal  br  defend- 
ants is  from  the  judgment  entered  pursuant 
to  the  deciM(»L 

At  tlie  outset  the  court  Is  met  with  the 
claim  on  the  part  of  the  respondents  that  the 
appeal  was  not  taken  in  time.  If  this  claim 
Is  well  founded  In  law,  this  court  has  no 
jurisdiction  of  the  aiq)eal,  and  cannot  con- 


alder  any  error  claimed  to  have  been  made 
by  the  trial  court.  The  jurisdiction  of  the 
tiial  court  to  render  Ita  jndgment  is  not 
questioned.  It  has  always  been  held  tbat 
an  anneal  from  a  judgment  taken  after  tba 
time  limited  1^  the  statute  to  appeal  cannot 
be  considered  and  must  be  dismissed.  Gray 
T.  Palmer,  2S  Oal.  416;  Contra  Ooatx  t.  Soto^ 
138  ObL  67,  70  Pac.  1019.  A  motion  for  a 
new  trial  Is  a  proceeding  dlsUnct  fmn  ttiat 
ot  an  appeaL  Under  a  former  statute  even 
after  the  filing  of  a  stay  bond  on  apiWBl,  Qie 
trial  court  bad  power  pending  the  appeal  to 
grant  a  new  trial.  Snowies  t.  ^nwmpSMi, 
133  Oal.  ua,  65  Paa  468;  Union  GoUectldn 
Ca  T.  OUver,  162  OftL  756, 124  Pac.  486l  The 
resuU  ot  an  order  gnntSng  a  new  trial  was 
to  art  the  entire  case  at  large  and  to  give 
the  trtfd  court  authority  to  try  the  case 
anew.  Miller  ft  Lux  t.  Enterprise,  etc  Co., 
169  Cal  419, 147  Paa  667. 

[1]  In  191S  the  LeglAIatufe  ameaded  sec- 
tions 650,  659.  and  939  of  the  Code  of  ClvU 
Procedure;  St  1916,  pp.  201, 205, 297.  Under 
section  650,  when  a  party  desired  to  have 
ezceptioDs  takfai  at  the  trial  setUed  In 
a  bill  of  exertions,  he  might  at  any  time 
within  10  days  after  notice  of  the  entry  of 
the  Judgment,  or  such  fiuHier  time  as  might 
be  allowed,  serre  bis  pn^jtosed  bill  ot  excep- 
tions. If  he  Intended  to  more  for  a  new 
trial,  be  was  xeqalred  within  10  days  after 
receiving  notice  ct  the  entry  of  the  judg^ 
ment  to  file  with  tiie  derk  and  serve  up<m 
the  adverse  par^  a  notice  of  his  intention 
so  to  move.  Code  CIt.  Proa  {  659.  Ue 
mi^t  appeal  from  the  judgment  within  60 
days  after  Its  oitzy ;  but.  If  proceedings  on 
motlfm  for  a  new  trial  were  pending,  the  time 
to  anmtl  from  tihe  jndgment  was  extended 
for  80  days  after  the  detomlnation  of  tbe 
new  trial  proceedings.  Code  Civ.  Proe.  | 
039.  Section  963  of  the  Code  of  Civil  Proce- 
dure was  also  amended  (St.  1915,  p.  209),  and 
the  privilege  of  appealing  from  a  new  trial 
order,  except  In  spedflc  cases  ot  whidi  this 
Is  not  on^  was  withdrawn.  In  summarlzmg 
these  proTlsI<ms  of  the  Code,  reference  lias 
been  made  only  to  those  relating  to  cases 
tried  by  the  court  without  a  jury. 

[2]  Under  these  amraided  sections  the  time 
of  serving  notice  of  motion  for  a  hew  trial 
and  to  pn^wse  a  bill  of  excejittons  is  made 
dependent  upon  the  service  of  notice  of  the 
entry  ot  the  judgment,  while  the  time  tt> 
appeal  begins  to  run  from  the  time  of  entry 
of  jndgment  The  Code  iffovldes  that  upon 
tbe  eatry  ot  the  judgment  it  shall  t>e  docket- 
ed, and  when  so  docketed  the  Jndgment  be- 
cranes  a  lien  upon  the  real  pn^rty  of  the 
judgment  debtor.  The  docket  Is  a  public 
record,  and  as  sudi  imparts  notice  to  all 
persons  interested.  Code  Glv.  Proe.  S8  66S, 
6T1,  672,  and  673.  The  party  aggrieved  by  a 
judgment  under  these  amended  provIMons  of 
the  statutes  was  given  the  election  of  appeal- 
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tag  directly  within  60  days  from  the  entry 
of  the  Judgment,  or,  It  be  desired  to  move 
either  for  a  new  trial  or  to  vacate  the  Judg- 
mesit  in  the  trtal  court,  he  might  do  so.  If 
he  did  so  within  the  60  days  allowed  for  an 
appeal,  the  time  within  which  he  might  ap- 
peal was  extended  aatomatlcally  until  80 
days  after  the  determination  of  the  new  trial 
proceedings.  No  such  provision  for  extension 
of  time  was  made  in  the  statute  because  of 
the  pendency  of  proceedings  to  vacate  the 
Judgment  on  the  ground  that  the  omclusions 
of  law  were  not  supported  by  the  findings. 
The  losing  party  was  not  required  to  move 
for  a  new  trial,  until  he  received  notice  of  the 
entry  of  the  Judgment,  unless  the  record 
showed  he  had  waived  such  notice.  He  was 
not  required  to  wait,  however,  until  be  receiv- 
ed the  notice  of  entry,  but  might  have  given 
notice  of  his  Intention  to  move  for  a  new  trial 
kt  any  time  after  Judgment  Of  ^hls  own  mo- 
tion, therefore,  be  ml^t  hare  extended  the 
time  within  whldi  to  appeal  by  serving  no^ 
tice  of  motion  for  new  trial  at  any  time 
within  the  60-day  limitation  for  appeal,  even 
though  he  had  not  tec^ved  notice  of  the  en- 
try of  the  Judgment  If  at  the  expiration  of 
the  60-day  period  within  which  an  appeal 
m^t  be  taken,  no  notice  of  Intention  to 
move  for  a  new  trial  was  given;  in  other 
words,  if  there  was  no  proceeding  for  a  new 
trial  pending,  the  time  to  appeal  from  the 
Judgment  elapsed,  and  the  privll^e  of  ap- 
pealing fn^  the  Judgment  or  of  having  a 
Dew  trial  order  reviewed  on  ai^>eal,  terminat- 
ed. There  Is  no  statutory  requirement  by 
which  the  prevailing  party  in  a  salt  la  re- 
quired to  give  notice  of  the  entry  of  the 
Judgment  Because  there  Is  no  su6h  provi- 
sion, the  Judgment  debtor  might  In  effect 
Indefinite  extend  the  time  of  appeal 
waiting  until  be  was  served  with  notice  of 
the  entiT  of  Judgment  and  might  appeal 
tnm  the  Ju^fmoit  at  the  expiration  of  6 
months  or  a  year,  or,  for  that  matter,  10 
years,  fran  its  entry,  it  it  should  be  held  that 
the  right  of  appeal  does  not  terminate  at  the 
c3EplratI<m  of  60  days  after  thb  vatij  of  Judg- 
ment If  no  proceedings  for  a  new  tilal  are 
flien  pending. 

In  the  particular  case  the  findings  of  fact 
and  conclusions  of  law  were  filed  October  19, 
1S15.  Judgment  was  ent«^  November  24, 
1019.  The  00  days  within  whidi  an  appeal 
might  have  been  taken  expired  January  23, 
1916.  Notice  of  IntentifHi  to  move  for  a  new 
trial  was  dated  and  presumably  served  Feb- 
mary  21,  lftl6,  or  29  days  after  (he  time  to 
aiHwal  from  the  Jadgmmt  had  er^red,  with- 
out new  trial  proceedings  having  beat  com- 


menced. Motion  for  new  trial  was  denied 
April  14,  1916,  and  notice  of  appeal  was 
served  and  filed  April  24,  1916,  or  mtH-e  than 
3  months  after  the  Ume  to  appeal  had 

elapsed. 

On  behalf  of  the  appellants  It  is  argued 
that  imder  the  rule  of  liberal  construction 
doubtful  clauses  afCecting  the  right  of  appeal 
should  be  construed  in  favor  of  the  right  It 
does  not  appear  that  the  language  of  section 
939  Is  doubtful.  It  provides  that  the  appeal 
shall  be  taken  within  60  days,  hut  the 
time  Is  extended  if,  or  as  the  appellants  con- 
tend, when,  new  trial  proceedings  are  pend- 
ing. In  the  presott  case  no  such  proceedings 
were  pending  when  the  time  of  appeal 
elapsed. 

[3]  It  Is  argued  that  under  the  construc- 
tion given  to  sectI(Hi  939  of  the  Code  of  Civil 
Procedure  It  Is  unconstitutional,  as  In  viola- 
tion of  section  1  of  article  14  of  the  OmsEl- 
tutlon  of  the  United  States,  because  the  ap- 
pellants are  deprived  of  their  property  with- 
out due  process  of  law  and  are  denied  equal 
protection  of  the  laws.  Similar  contentions 
have  tailed  to  meet  the  approval  of  courts. 
The  matters  of  motions  for  new  trial  and 
appeal  are  entirely  within  the  control  of  the 
Le«1alature.  It  might  altogettier  abolish  the 
right  to  move  for  a  new  trial,  as  It  has 
abolished  the  privilege  of  appealing  from  an 
order  made  upon  a  motion  for  a  new  triaL 
Lancel  v.  Postlethwaite,  172  CaL  829. 156  r-aa 
486;  Woodruff  t.  Oolyear,  172  CaL  440.  168 
Pac.  478. 

[4]  It  Is  argued,  because  It  is  the  duty  of 
the  plaintiff  diligently  to  prosecute  an  action 
to  a  finality,  that  so  long  as  the  right  of  the 
defendant  to  move  tor  a  new  trial  or  to 
more  to  vacate  the  Judgment  exists,  it  does 
not  become  flnal;  but  citation  of  authority 
is  not  necessary  to  support  the  statement 
that  for  the  purposes  of  appeal  the  judgmoit 
Is  final  under  the  express  terms  of  the  statute 
as  soon  as  It  Is  entered.  Whm  the  defendant 
foils  within  60  days  after  the  entry  of  Judg- 
ment either  to  appeal  or  to  commence  pro- 
ceedings for  a  new  trial,  the  Judgment  be- 
comes final  for  all  purposes  at  the  exirfration 
of  the  60-day  period.  The  matters  deter- 
mined are  res  judicata,  and  under  the  rule 
of  United  States  v.  TUrockmortMi,  99  U.  S. 
61,  25  L.  Ed.  93.  An  appeal  from  such  a 
Judgment  Is  not  within  the  provisions  of  the 
statute,  and  vests  no  JurlsdlctloD  In  the  ai>- 
pellate  court 

The  appeal  U  dlamissed. 

Weconcnr:  LANODON.  P.  J,;  HATBN.  J. 
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(42  Cal.  App.  ni) 

ANDERSON  T.  ADLER  et  il    (CIt.  3005.) 

(Diatrict  Court  of  Appeal,  First  Diatrict,  Divi- 
Bion  1,  California.  Aug.  20,  1919.  Behear- 
iat  Denied  by  Supreme  Court  Oct.  16,  1919.) 

1.  AFFKAL  AffD  KBKOB  ^SsllO— OBDEB  DIITT- 

iNO  iconon  vob  kbw  xbial  rot  bbtibwa- 

BLB. 

St  1916,  p.  209,  amending  Code  of  <^y. 
Proc  {  963,  does  not  allow  an  apiwal  from 
an  order  denying  a  motion  for  new  trial,  and 
such  an  appeal  must  be  dismiaaed. 

2.  l44nDLOBO  jUID  TBRAnT  4s»83— FZHDINQ  OV 
KODinCAXXON  OF  LBASB  BT  BXICtnKD  OBAL 
COHTBAOT  8U8TAINEU  BT  BTIDBNCE. 

In  an  action  to  foredose  a  chattel  mortgage 
given  hj  a  tenant  to  secure  payment  of  rent, 
a  finding  that  defendants  were  excused  from 
fuU  performance  of  lease  terms  by  rt-'ason  of 
an  executed  oral  agreement  modifying  the  terms 
of  the  original  contract  held  supported  by  the 
evidence, 

3.  Contracts   «=a238(2)  —  Executed  obax, 

AOBEEMENT  IS  ORB  WnOBE  TBBHS  HAVB  BEEN 

FEBFOBMUD. 

Civ.  Code,  i  1698,  provides  that  "a  con- 
tract in  writing  may  be  altered  by  a  contract 
In  writing,  or  by  an  executed  oral  agreement, 
and  not  fttherwiae,'*  and  an  "executed  agree- 
naent"  la  <me  tha  tenni  of  which  have  been 
fully  performed. 

[Ed.  Note.— For  other  deflnitiona,  aee  Words 
and  Phrases,  First  and  Second  Series,  Executed 
Contract] 

4.  COMTKACTB  4s»237(l)— OBAL  HODXFICATlON 
OF  LEASB  BASED  OK  SOTnOZEHT  0OR8IDEBA- 
TIOR. 

An  agreement  adding  to  the  tenni  of  an 

existing  agreement  between  the  same  parties, 
and  by  which  new  and  onerous  terms  are  im- 
posed upon  one  of  the  parties,  without  any 
compensating  advantage,  requires  consideration 
to  support  It 

Appeal  from  Superior  Court,  San  Diego 
County ;  W.  A.  Sloane,  Judge. 

Action  by  J.  M.  Anderson  against  J.  R. 
Adler  and  others.  From  judgment  for  plain- 
tiff for  less  relief  than  demanded  and  from 
an  order  denying  plaintiff's  motion  for  new 
trial,  plaintiff  appeals.  Appeal  from  order 
denying  motion  for  new  trial  dismissed,  and 
Judgment  affirmed. 

Wright,  Wtnnek  ft  McEe^  of  San  Diego, 
for  appellant 
A.  J.  ^rganstem,  of  San  Diego,  for  n- 

spoodents. 

.WASTE.  P.  J.  Plaintiff  brought  this  ac- 
tion to  foreclose  a  chattel  mortgage,  given  to 
secure  the  payment  of  the  term  rent,  and 
Installments,  to  become  due  under  a  lease  of 
of  a  hotel  buIlfUug  in  San  Diego,  alleging 
the  sum  of  ?J3,300  to  be  due  and  unpiiid  on 
account  of  such  rents.  The  trial  court  found 
that  the  terms  of  the  original  lease,  as  to  the 


amount  of  the  rent  Oiereln  reserved,  had 
been  modified  by  an  executed  oral  agrecmrat. 
and  entered  its  decree  and  Judgment  in  favor 
of  plaintiff  foreclosing  the  mongage  for  the 
sum  of  $3,333.36,  wlOi  interest,  attorney's 
fees,  and  costs. ' 

Upon  the  entry  of  fids  Judgment,  plaintiff 
filed  a  notice  of  Intention  to  move  for  a  new 
trial.  This  proceeding  was  decided  by  the 
court  below  on  June  19, 1916,  the  conrt  aeny>- 
ing  said  motion.  Plaintiff  filed  noHc©  of  ap> 
peal,  both  from  the  Judgment  and  ftom  tba 
order  denying  bis  motion  for  a  new  trial. 

[1]  The  amendmoit  of  1915  to  section  96S 
of  the  Code  of  CItII  Procedure  (Stats.  1916, 
p.  209}  does  not  allow  an  appeal  from  en  m- 
der  denying  a  motion  for  new  trl&L  So  fEr 
as  that  appeal  is  concerned,  It  Is  nnanthra^- 
Ized  and  must  be  and  la  dismissed.  Gray  t. 
Cotton,  174  CaL  256.  162  Pac  1019. 

[2]  Appell^ntfs  contention  on  aroeal  Ifl  that ' 
the  court  erred,  In  law  and  fact,  in  finding, 
as  It  did,  that  defendants  were  excused  from 
full  performance  of  the  terms  of  the  lease 
In  question  by  reason  of  an  execated  oral 
agreement  materially  changing  the  terms  of 
the  origbial  contract 

The  lease  was  for  a  period  of  tea  years,  at 
a  term  rental  of  $160,000,  payable  In  monOily 
installments  of  $1,250.  The  building  was  to 
contain  approximately  100  rooms,  with  suit- 
able and  sofilcient  balls,  M^t  courts,  and 
light  rooms,  and  a  lobby,  or  entrance,  to  said 
building.  As  part  of  the  consideration  for 
the  making  of  the  lease,  the  lessees  were  to 
fumidi  and  equip  the  building  tot  hotel  ptir- 
poses,  and  were  to  give  a  diattd  mortgage^ 
upcm  the  furnishings  and  equipment,  to  the 
amount  of  $10,000,  as  security  for  the  term 
rent,  Installments  of  rent,  and  performance  of 
the  other  conditions  of  the  lease. 

The  alleged  oral  modification  may  be  sum- 
marized as  follows:  Instead  of  a  building 
containing  approximately  100  rooms,  the 
lessor  provided  one  containing  only  88  rooms. 
When  the  lessees  discovered  this  discrepancy, 
they  refused  to  go  on  with  the  lease,  fnmlsli 
the  building,  or  pay  the  rent  reserved.  The 
lessor  then  agreed  to  waive  that  portion  of 
the  lease  providing  rentals,  and  agreed  vritb 
the  lessees  that  if  they  were  unable  to  pay 
the  rent  reserved  the  lessor  would  meet  the 
conditions  and  would  waive  the  clause,  or 
provision,  of  the  lease  relating  to  the  pay- 
ment of  Teat^  and  would  acc^t  as  rental, 
under  such  conditions,  such  a  sum  of  mon^ 
from  time  to  time  as  deffendauts  could  pay 
out  of  the  proceeds  of  the  business,  and  that 
he  would  demand  only  such  rental  as  would 
enaljle  defendants  to  make  a  profit  out  of 
the  business. 

Pursuant  to  this  agreement,  so  the  trial 
court  found,  the  deal  was  consummated  and 
the  lessees  entered  into  the  occupancy  and 
possession  of  tho  building,  equipped  and 
operated  a  first-class  hotel,   ^ey  kept  the 
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opera  ting  ezpoues  as  low  u  poulbla^  and 
for  a  nnnitier  of  months  paid  plalntlfl  irtiat- 
enr  balanca  ronalned  on  eand  tme  leo^pta, 
after  paying  said  expowes  of  opemtlon,  and 
costof  kee|dngupthe«Qnipment  The  plain- 
tiff recelred  and  accepted  said  balances  aa 
and  In  fnll  satisfaction  of  all  rentals  doe 
from  defendants  tram  Febniar7t  19X4,  to,  and 
tndndinc,  the  24th  day  of  September,  1914. 

Upon  these  flnffings  the  eonrt  based  Its 
tfondnslon  and  Jodgmwt  that  the  defendants 
had  paid  the  rent  of  the  premises  fi>r  the 
montha  of  February  to  September  24,  1014, 
and  gave  Jodgment  for  the  plaintiff  fbr  the 
amomit  dne'bgr  way  vt  rent  fr«D  the  lasfa- 
named  date  .to  December  Vi,  1914,  at  whlcb 
tine  plaintiff  T9«itaed  the  premises.  It 
Is  conceded  thM  the  rent  was  not  paid  ac- 
cording to  tlie  terms  ot  the  tease,  and  that 
but  fbr  the  aHeged  modification  of  the  lease 
and  cSiattel  mortgage  the  rent  for  tlie  months 
jost  Bpedfled  was  not  paid. 

TbB  findings  of  ' the  trial  conrt,  wbldi  we 
hare  Jnst  brleBy  snmmulzed,  indicate  that 
there  was  an  executed  oral  modification  of 
the  written  agreement  of  lease,  and,  so  far  as 
this  contention  Is  ctmoemed,  it  only  rHoalns 
to  determine  whether  or  not  the  erldeoce 
eiqqiorts  the  findings.  Wlthont  stattt^  the 
testtnkny*  we  are  of  13ie  t^nlon  that  it  does. 
WUQe  the  testimony  of  the  plaintiff  tends  to 
strongly  negatlTo  Qie  evidence  on  fbe  part 
of  the  defendants  bearing  on  the  alleged  oral 
modification  of  flie  leas^  In  another  soise  it 
gives  ccd»  and  snpport  to  defendants  dalm. 
He  admits  the  giving  of  rebates  on  the  rent 
Ibr  n  period  of  months,  and  for  Hie  period 
f^om  Febnuiry  to  8^)tember,  in  the  year 
1914,  acoepted  and  credited  as  rent  mwiy 
small  soms,  in  explanation  of  whldh  fact 
be  testified  he  had  agreed  that  when  defend- 
ants ocdieeted  Hie  m<m^  they  wonld  tnm  It 
in  in  weekly  payments,  instead  of  payiiv  in 
advance  at  the  first  of  the  m<mth.  Bnt, 
whatever  conflict  may  have  arisen  in  the  evi< 
dence,  and  the  credibility  to  be  given  to  the 
respective  purUes  and  thdr  witnesses,  ms 
for  tbe  trial  conrt  to  determine; 

[II  '*A  ctmtract  In  writing  may  be  altered 
by  a  contract,  in  writing,  or  by  an  execated 
wal  agreement,  and  not  ottienrise."  Olv. 
Code,  i  1096.  An  'Wecnted  agreemoitV  Is 
one  the  terms  of  which  have  been  fully  per- 
formed. Houhan  V.  Hart,  127  Cal.  6B6,  667, 
eOPac  42ft. 

When  therefore  the  trial  court,  on  sufD- 
dent  evidence,  found  the  existence  of  an  exe- 
cuted oral  contract  modifying  the  tenns  of 
Oie  original  lease  as  to  the  r&it,  and  further 
found  that  it  had  been  fnlly  performed,  It 
finally  settled  the  Issues  of  this  case.  The 
cases  cited  by  appellant  on  this  subject  deal 
with  executory  and  not  executed  contracts. 

[4]  niere  can  be  no  doubt  of  flie  principle, 
contended  for  tqr  the  appelant,  that  an  agree- 
ment  adding  to  the  terms  of  an  existing 


agreemmt  between  ttie  same  pertlesb  and 
which  new  and  onerous  terms  are  Imposed, 
upon  <me  of  the  parties^  without  any  cwnpen- . 
sating  advantage,  requires  consideration  to 
support  it  But  this,  of  course,  msy  conslat 
Oilier  in  a  new  conriduatlai.  or  in  some  fliv- 
orable  modification  of  the  original  contract 
ISaln  Street,  etc.,  Co.  r.  U  A.  Traction  Go.', 
129  GaL  SOI,  SOS,  61  Pa&  9BT.  The  evidence 
In  this  caa^  on  which  the  court  based  Its 
findings,  shows  that  the  oral  .agreement 
whldb  became  executed  was,  by  botli  parties 
to  the  leas^  r^iarded  as  a  most  favorable 
modification  of  Qie  original  contract,  by  the 
lessor  much  more  preferalAe  than  luiving  an 
empty  hotti  on  hto  hand^  and  the  lessees 
aa  affording  them  an  opportunity  to  make  a 
profit  out  of  the  venture. 

There  Is  nothing  in  the  contention  of  appel- 
lant that  the  executed  oral  agreanent,  prov- 
ed in  this  case^  for  flie  purpose  of  altering 
the  previously  written  lease,  does  not  require 
to  be  done,  or  suffer,  snnetbing  not  required 
to  he  done,  or  suffered,  by  the  terms  of  the 
writing. 

Tb»  judgment  is  affirmed. 


We  concur:  BIOHABDS, 
OAN,  J. 


J.!  KBBBI- 


(42  Cal.  App.  6S3) 
In  re  MARSHALL'S  ESTATE    (Civ.  2960.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  CaUtoniia.   Aug.  14,  1919.) 

L  DBSCBnr  Ann  nxsrazBunoN  ^sl  — Taxa- 
tion «=»858— Statdtb  or  buccbssion  ob- 

TEBUIRES  HEIBSnrP  AND  UABIUTT  FOS  TAX< 

Under  California  law  the  right  of  heirship 
In  an  Intestate's  estate  Is  founded  on  the  Btat- 
ote  of  Buccraaion,  and  such  statute  must  be 
looked  to,  to  measure  the  rights  and  obligatiouB 
of  a  person  as  heir  of  a  decedent's  estate  for 
the  purposes  of  fixing  the  inheritance  tax  due 
the  state. 

2.  DEBCEIfT  ANO  OISTaiBDTION  «=>14— HUS- 
BAHD  AND  WIFE  ^»274(1)— INHBBITANCB  OX 
STEPDADaHTXa  ON  DKATH  OF  BTEPrATBEIt  IN- 
TESTATE. 

Under  Civ.  Code,  |  1386,  subd.  8.  a  step- 
daughter succeeded  to  the  title  to  any  estate 
Tested  in  her  stepfather  at  the  time  of  bis 
death,  he  having  died  intestate,  so  far  as  su<di 
estate  conristed  of  community  property  of  his 
predeceased  spouse,  the  daughter's  motiier,  and 
himself,  or  of  separate  property  which  he  had 
inherited  from  such  predeceased  spouse. 

8.  Descent  and  DiSTRiBimoN  ^=>14 — Souecb 

OV  TITtE  UATEBIAI.  IN  DBTXBiaHIffa  EXIBS 
or  INTESTATE  WIDOWEB. 

The  source  of  the  title  of  a  widower  who 
has  died  intestate,  whether  or  not  from  his  pre- 
deceased wife,  is  immaterial,  so  far  as  the  ex- 
tent of  his  estate  in  his  property  Is  concerned ; 
bnt  the  source  of  his  title  la  material  in  estab- 
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Usfaing  Identity  of  hia  heln,  u  a  step- 
dan^tar.  tinder  Or.  Code»  1 1886,  sabd.  & 

4.  TAXATioir  «S3870(1),  886%  —  SraPDAUSH- 

m  TAKZHO  AS  BBZB  Of  STXFVATBBB  LIA,- 
BLB  rOB  INHEEITAHOE  TAX. 

The  stepdaaghter  of  a  widower,  who  diea 
Inteetata^  leaviDC  property  which  had  been  ei- 
ther oommunit?  property  or  separate  property 
of  bis  deceased  apoUBs,  and  which  he  had  in- 
herited, under  Civ.  Code,  1  1401,  as  it  existed 
prior  to  the  amendment  of  1910,  which  jnoperty, 
under  section  1386,  aubd.  8,  goes  to  the  step- 
daughter, takes  as  an  heir  of  her  stepfather, 
and  as  a  stranger  to  him,  and  most  pay  a  6 
per  cent,  inheritance  tax  on  the  balance  left 
after  her  exemption  of  $500,  as  provided  in  In- 
heritance Tax  Act.  i  4,  aabd.  4,  and  section  6, 
snbd.  6. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  Geo.  E.  Church.  Judge. 

Id  the  matter  of  the  estate  of  Thomas  E. 
Marshall,  deceased.  From  an  order  deter- 
mining the  amount  of  the  Inheritance  tax 
doe  the  state  from  Marjorle  0'I4elU,  sole  heir, 
there  is  an  appeal  Order  rerersed,  and  trial 
court  directed  to  everrule  objections  to  the 
report  of  the  inheritance  tax  appraiser,  and 
to  make  Its  order  confirming  report  and  flx- 
ing  tax. 

Robert  A.  Waring,  J.  Paul  HlUer,  Jas.  At- 
teridge,  and  Adrian  0.  Stant(ni,  all  of  Sacra- 
mento, for  appellant. 

Haven  ft  Atheam,  of  San  Franchno,  for 
lespondoit. 

BARDIN,  Judge  pro  tem.  This  is  an  ap- 
peal from  an  order  determining  the  amount 
ot  Inheritance  tax  due  the  state  of  Califor- 
nia from  Marjorle  O'Neill,  the  raqmndent 
herein,  and  sole  heir 'of  the  estate. 

niere  la  no  controversy  about  the  facts  of 
the  case,  and,  so  far  as  they  are-  pertinent  to 
this  appeal,  may  be  briefly  stated  as  follows: 
Thomas  E.  Marshall  died  intestate,  leaving 
as  hla  mtli^  aatato  prop«ty  wbidi  bad  el- 
titur  been  the  commonity  property  of  himself 
and  bla  predeceased  spouse,  Delia  Marshall, 
or  pr<vierty  whldi  had  formerly  been  the  sep- 
arate property  of  such  predeceased  spouse, 
and  which  he  had  Inherited  upon  her  demise. 
Marshall  and  his  spouse  left  no  issue  of 
their  bodies,  but  Delia  Marshall  left  an  only 
child,  named  Matdorle  CNelU.  This  child 
was  nerer  adopted  by  Thomas  E.  Marshall, 
nor  did  be  ever  stand  In  the  mutually  ac- 
knowledged retatlOD  of  a  parent  to  such 
child,  and  she  is  not  a  granddilld  of  Thomas 
B.  Marshall,  and  Is  a  stranger  In  blood  to 
him. 

The  sole  question  Involved  In  this  appeal 
Is  this:  Is  Marjorie  O'Neill  entitled  to  the 
exemption  of  $10,000  provided  for  by  subdi- 
vision 2  of  section  6  of  the  Inheritance  Tax 
Act.  chapter  5S9  of  the  Statutes  of  1917,  and 
tx)  the  1  per  cent  rate  on  the  balance  of  her 
Inltcrltnuce  os  provided  by  subdivision  1  of 


section  4  of  said  act,  or  Is  she  entitled  to  an 
exemptlm  of  $000  only,  as  provided  tn  sub- 
division 6  of  section  6  of  the  same  act,  and 
required  to  pay  a  tax  of  6  t>er  cent  on  the 
balance  of  her  Inheritance,  as  provided  in 
BubdlvisioD  4  of  section  4  thereof  J  In  other 
words,  is  the  amount  of-  the  Inheritance  tax 
to  be  paid  by  Marjorie  CNeill  to  be  deter- 
mined upon  the  theory  that  she  takes  from 
Delta  Marshall,  or  from  Thomas  B.  Marshall, 
and  as  a  stranger  to  his  blood? 

It  is  fundamental  that  under  our  law 
the  right  of  heirship  in  an  intestate's  eaUte 
la  founded  upon  the  statute  of  succession, 
and  It  Is  to  that  statute  that  We  must  look 
In  order  to  measure  the  rights  and  obligations 
of  Marjorle  CNdll  as  an  heir  of  the  estate 
of  Thomas  E.  MarshalL  It  is  clear  from  the 
facts  that,  under  the  provisions  of  subdivi- 
sion 8  of  section  13S6  of  the  Civil  Code,  con- 
sidered In  connection  with  the  Introductory 
portion  of  the  section,  Marjorie  OT^eill  suc- 
ceeded to,  and  there  must  be  distributed  to 
her,  the  title  to  any  estate  vested  In  Thomas 
S.  Marshall  at  the  time  of  his  death;  he 
having  died  Intestate,  so  far  as  sudi  estate 
consisted  of  community  property  of  his  pre- 
deceased spouse  and  himself,  or  of  separate 
property  which  he  had  inh^ted  from  such 
predeceased  spouse.  Respondent's  title  to 
such  property  would,  of  necessity,  be  derived 
from  the  estate  of  Thomas  £.  Marshall,  for 
under  section  1401  of  the  Civil  Code,  as  It 
existed  prior  to  the  amendment  of  1S19,  it 
was  provided  that  "upon  the  death  of  the 
wife,  the  entire  community  property,  with- 
out administration,  t>elongs  to  the  surviving 
husband."  Mr.  Marshall  became  the  abso- 
lute owner  of  the  community  property  from 
the  moment  of  the  death  of  his  wife.  It  was 
never  any  part  of  his  deceased  wife's  estate. 
Estate  of  Klumpke,  167  CaL  416,  130  Pac. 
1062.  And  the  title  to  the  common  prc^rty 
having  passed  absolutely  to  the  present  In- 
testate, as  well  also  such  of  the  separate 
estate  of  his  predeceased  spouse,  as  was  set 
out  tn  the  report  of  the  Inheritance  tax  ap- 
praiser, then  whatever  title  would,  by  virtue 
of  subdivision  8  of  section  1386  of  the  Civil 
Code  pass  to  Marjorie  O'Neill  must  go  di- 
rectly to  her  from  the  estate  of  Thomas  E. 
Marshall.  The  source  of  his  title  Is  immate- 
rial so  far  as  the  extent  of  his  estate  In  such 
property  Is  concerned;  but  the  source  ot  his 
title  would  be  material  In  establishing  the 
Identity  of  his  heirs  under  subdivision  8  of 
the  section  last  referred  to.  The  respond- 
ent's relationship  to  her  deceased  mother 
would  be  Uie  determining  factor  in  establish- 
ing her  status  as  an  heir  of  Thomas  B.  Mar- 
shall: but  the  title  to  the  property  she  Is 
entitled  to  receive  by  reason  of  that  status 
would  not  relate  back  for  Its  origin,  to  her 
mother.  It  would  come  directly  to  her  from 
her  stepfather.  She  would  take  as  the  heir 
of  Marshall.   Estate  of  Watts,  175  Pac  415. 
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It  was  tbe  rl«^  of  tfaSa  court-  In  the'  caw 
at  Wright  r.  Itohr,  182  Pac  469,  In  which 
a  petlUtm  tm  healing  in  the  Soi^reine  Oonrt 
was  denied,  that  aubdlTlBlon  8  of  section  13S6 
of  the  Civil  Cbde  establi^Ks  a  rnle  of  suc- 
ceadon  applicable  in  the  qtediled  contlnKen- 
des,  and  did  not  create  a  limitation  opoD 
tbe  power  of  the  surriTing  bolder  of 
eommnnity  pnq^erty  to  oon^v  satih  piop- 
erty,  and  the  sabdiTUoa  of  the  section 
leteircd  to  taOy  leoc^idaed  the  tight  of 
the  owner  to  dlqpoee  of  sadi  property  either 
by  gift  Inter  vlroe,  or  by  last  will  and  testa- 
ment. And  this  court  prevlonaly  expressed 
the  same  views  in  the  case  oC  Teirs  t.  Rob- 
erta, 179  Pac.  089,  la  which  it  was  unsnoeeBs- 
foUy  contoided  by  the  ivpellanta  that  pro- 
ceeds of  Oie  oommnnlty  property  held  by 
a  widow  shoold  be  regarded  as  held  In  trust 
fbr  the  issne  ot  her  predeceased  iponse  and 
herseiC  and  that  nnder  the  provisions  of  sec- 
tion 1386  of  the  ClrU  Code  she  had  no  legal 
rii^t  to  m^  a  transfer  of  tlw  property. 

[41  Since  Marjocle  (yNelU  takss.as  an  heir 
of  BCaraball,  and  her  inheritance  condste 
4tf  pnnterty  to  whtdk  he  had  the  fall  and  un- 
conditional  title,  there  seems  no  escape  from 
tlw  condoslon  that  she  takes  as  a  stranger 
to  him  and  that  she  shonld,  tiierefore,  be 
compelled  to  pay  the  greater  tax.  Not  only 
do  wa  beUere  onr  condnslrai  In  this  case  to 
be  In  entire  harmony  with  Uie  previous  de- 
daion^  of  thla  court,  to  which,  reference  has 
already  been  made,  but  also  to  be  in  foil 
aceind  with  t)to  opfni(xi  of  the  Supreme 
CSonrt;  as  to  the  effect  of  subdivlsoin  8  of 
sectltm  1386  of  the  Olvfl  Code,  as  expressed 
In  Estate  of  Brady,  171  Cal.  1. 161  Pac.  275. 

It  follows,  then,  that  the  order  of  the  trial 
court,  modifying  the  report  of  the  Inheritance 
tax  appraiser,  should  be  reversed,  and  tbe 
trial  court  be  directed  to  overrule  the  ob- 
jections to  said  report,  and  malce  Its  order 
confirming  said  report  and  fixing  the  tax  as 
tho^n  provided.  It  is  so  ordered. 

We  c<mcnr:  WASTE,  P.  J.;  RICHARDS,  J. 
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BURKE     NORTON  et  aL   (Civ.  2960.) 

{District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.   Aog.  10,  1919.) 

1.  LASnLORD  AND  TSRANT  4=3>196— Rl-KRTBT 
BT  LES80B  BBLEABINO  IXSSiEB  IBOK  HmrBE 

ACCBUJHO  BENTS. 

The  retaking  of  the  premises  by  tlie  lessor 
re]<>a8es  the  lessee  from  subsequently  accruing 
rents,  niUeas  the  lease  expressly  prorides  oth- 
trwiae,  as  hi  a  pravisioD  that  tot  faUare  td  ol>- 
serre  covmanta  or  eonditioiu  the  lessor  shall 
hsve  the  .right  to  enter  and  at  his  option  ter- 
minate the  lease. 
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2.  LuTOLoan  Aim  ixwAwt  «=»10S(2)— Dcccji- 

BATXOIV'  or  VOBlKITan  OF  UBASB  PBOTXnXlie 

ion  a-nrm  n  aoeioii  sob  bimt  nsnont- 

cm. 

Where  a  Isndlord,  by  lease  pioriding  that 
for  breech  of  condition  h*  might  re-enter  and 
at  his  option  terminate  the  lease  for  the  lee- 
see's  failure  to  pay,  bnwsht  action  for  the  rent, 
the  trial  court  improperly  declared  forfeiture 
of  the  lease,  which  also  provided  that  all  the 
remedies  given  the  Issscht  were  comulative. 

3.  Laitdlobd  aitd  tenant  «s>184{2>-S£atTBi- 

TT    DEPOSITS-  AfFLIOABLI    XO  JUMJiBnT 

FOB  ABBBAB8  OF  BENT. 
In  view  of  the  terms  of  the  lease,  held,  that 
a  $0,000  security  deposit  made  by  the  lessees 
was  intended  to  be  applied  to  any  arrears  of 
rent,  so  that  the  trial  court  In  an  action  there- 
for properly  ordered  the  deposit  applied  to  sat- 
isfaction of  the  judEment 

4.  ApFKAC  and  KBBOB  «S>l]5^M0DUldATt0N 
OF  KBBOREOUB  JUDOUENT  BT  AFFEEXAtn 
COURT. 

Where  the  trial  eonrt  fully  ascertained  the 
righta  of  the  parties  and  erred  merely  by  en- 
tering an  erroneous  jndgment,  the  du^  of  the 
appellate  conrt  is  to  modify  the  Judgment  so 
as  to  finally  setde  tiie  controversy. 

Appeal  from  Superior  Court,  Los  Angeles 

County;  H.  D.  Gregory,  Judge. 

Action  by  Carleton  F.  Burke  against  I.  H. 
Norton  and  othersL  From  the  Judgment, 
plaintiff  appeals.  Modified  and  affirmed. 

Newlln  &  Ashburn,  of  Los  Angeles  (Bugeie 
D.  Williams,  of  Lbs  Angeles,  of  counsel),  for 
appellant 

Haas  &  Dunnlgan,  of  Los  Angeles,  for  re- 
Evondoits. 

THOMAS,  J.  This  Is  an  action  brought  to 
recover  rent,  attorney's  fees,  damages,  and 
restoration  of  the  premises  held  by  the  de- 
fendants, I.  H.  Norton,  H,  Joe  Isaacs,  and 
M,  M.  Norton,  under  a  certain  lease  entered 
Into  by  them  with  the  plaintiff  on  July  12, 
1912,  for  a  period  of  seven  years  and  three 
months,  commencing  October  1,  1912,  and 
ending  December  31,  ISttd,  at  a  total  rental  of 
$179,925  payable  in  certain  Installments.  The 
defendants  entered  into  possession  of  the 
premises,  and  either  themselves,  or  by  subten- 
ant, remained  in  possessim  thereof  until  the 
filing  of  the  suit 

Rent  for  the  months  of  June,  July,  and  Au- 
gust 1910,  amounting  In  all  to  $5,020,  was  not 
paid  when  due,  or  at  all.  On  July  27,  1910, 
the  plaintiff  caused  to  be  served  on  defend- 
ants a  notice  requiring  that  within  20  days 
they  pay  sold  rent  or  surrender  the  posses- 
sion of  the  premises ;  and  also  caused  to  be 
served  up<ni  defendants  another  notice,  in 
similar  terms,  except  that  it  was  required 
that  within  8  days  they  pay  said  rent  or  sur- 
render possession  of  the  premises.  The  de- 
fendants did  neither.  Thereafter,  and  onAu- 
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gust  20,  191B,  thlfl  action  was  filed.  Default 
of  all  tbe  defradantB,  except  tbe  three  above 
named,  with  whom  the  lease  was  made,  hav- 
ing been  regularly  entered,  and  said  defend- 
ants having  answered,  trial  was  had,  and 
Judgment  rendered  for  plalntlll  In  the  sum  of 
96,770.  Including  f250  attxaa«9*»  taOL  The 
judgment  also  provided: 

"l^at  the  said  judgment  Is  subject  to  a  cred- 
it pt  $5,000,  and  subject  to  another  cradit  of 
I17B." 

It  also  contained  tbe  flutter  provtston: 

"Tbat  tbe  agreement  of  l«ase  entered  into  be- 
tween the  plaintifl  and  the  defendanta,  I.  H. 
Norton,  H.  Joe  Isaacs,  and  U.  M.  Norton  on 
tbe  6th  day  of  July,  1012,  be  forfeited  by  fte 
defendants  and  terminated  as  of  date  of  Au- 
gust 81,  1916." 

With  the  two  last-quoted  provlalons  plain- 
tiff Is  dissatlsfled,  and  because  thraeof  ap- 
peals from  the  judgment  and  the  whole 
thereof. 

Appellant  ui^  two  potnta  tm  reversal  of 

the  judgment  here: 

(1)  niat  "tbe  court  erred  In  declaring  a  for- 
feiture of  the  lease";  and  (2)  that  "the  conrt 
erred  in  ordering  that  tbe  sam  of  $5,000  (held 
by  plaintifl  as  security  for  tbe  performance  of 
tbe  oonditiMis  of  tbe  lease,  and  to  be  applied  In 
payment  <rf  rent  reserved  for  the  last  two 
mon^  ct  the  less^  should  be  appUsd  in  sat- 
U£acti<»  of  the  judpnent.** 

The  appeal  Is  by  the  alternative  method. 
The  record  consists  only  of  the  transcriptions 
of  the  clerk  and  reimrter.  and  appellant's 
opening  brief.  The  points  submitted  to  ns, 
therefore,  are  purely  qaestlons  of  law.  Did 
the  trial  court  err? 

Appellant  concedes  that  In  certain  cases 
such  forfeiture  of  the  term  Is  properly  declar- 
ed as  part  of  tbe  judgment,  but  insists  that, 
under  tbe  terms  of  the  lease  here  involved,  no 
forfeiture  was  worked  by  the  bringing  of  the 
unlawful  detainer  suit;  and  tbat  in  tbe  ab- 
sence of  an  election  by  plaintiff  to  declare  a 
forfeiture,  and  a  prayer  for  a  decree  to  that 
effect,  none  occurred  or  could  pr<^rly  be  ad- 
judged. In  this  action  the  complaint  did  not 
demand  a  forfeiture  of  the  lease,  nor  was  the 
question  of  forfeiture  at  all  within  the  Issues 
as  made  by  the  pleadings. 

By  the  lease  It  was  provided  that — 

"It  Is  further  expressly  understood  and  agreed 
that  each  and  all  of  tbe  provisions  of  the  lease 
are  conditicns  precedent,  to  be  faithfully  and 
fully  performed  by  said  lessem  to  entitle  tbcm, 
or  any  of  diem  to  continue  in  possession  of  said 
premises;  and  if  the  said  lessees  shall  fail -to 
pay  the  rental  aforesaid  when  the  same  be- 
comes due  and  payable,  or  if  they  fail  to  keep, 
observe  or  perform  any  oth<r  c^vRnant,  con- 
dition or  obligation  of  this  leaso  on  their  part 
to  be  kept  or  performsd,  the  lessor  shall  have 
tbe  right  to  enter  into  possession  of  tfa«  dnmi^ed 
premises  and  to  remove  all  persons  and  i:n.p- 
erty  therdirom,  audi  at  hU  opHo»t  to  termuMto 


ihU  tease.  It  is  further  understood  tbat  each 
and  all  of  the  remedies  given  to  the  lessor  bere- 
nnder  are  cumolative;  and  tbat  the  easeroUe  9/ 
oi»«  right  or  remedy  by  the  Uaaore  ehatl  not  im- 
pair  Ms  rtffht  to  enf  other  rsMi^;  and  the 
lessees  her^  waive  all  claim  for  damagea  that 
may  be  caused  by  the  lessor  in  re-entering  and 
taking  possession  of  said  premises  as  herein 
provided,  and  all  claims  for  damages  tbat  may 
result  firom  the  destruction  or  Injury  of  or  to 
said  premises  or  buildings  thereby,  and  al> 
claims  for  damages  to,  or  loss  of  such  property 
belonging  to  the  lessees  or  any  of  them,  or  any 
other  person,  firm  or  corporstion  as  may  be  In 
or  upon  the  premises  at  tbe  time  of  such  re- 
entering." 

EHd  the  trial  conrt  treat  tAe  phrases  we 
have  italicized  in  (he  provlsints  of  the  lease 
qdoted  above  as  having  no  force  or  effect? 
If  so,  what  was  the  reason?  Confronted  with 
tbese  provisions  in  the  lease,  can  It  be  suc- 
cessfully maintained  that  the  entry  Into  pos- 
session and  the  removal  of  all  persons  and 
property  from  the  leased  premises— assuming 
such  to  have  been  done — would  terminate  the 
lease,  without  some  other  act  on  the  part  of 
the  lessor  Indicating  his  election  to  avail  him- 
self of  "his  option  to  terminate  the  leastf'? 
Do  the  provislonB  of  section  791  of  tbe  GIvU 
Cod^  under  which  tlils  action  was  brought, 
manifest  any  Intention  to  affect,  limit,  or  con- 
trol in  any  respect  the  terms  or  provisions  of 
such  a  lease  as  the  one  involved  In  th^  case 
at  bar?  Is  It  not  a  question  of  construction 
to  be  arrived  at  from  the  language  of  the 
lease,  as  to  whether  It  was  the  Intention  of 
the  parties  that  a  re-entry,  by  virtue  of  1^1 
proceedings  or  otherwise,  should  of  itself  con- 
stitute an  election  to  declare  a  forfeiture  of 
the  term?  The  answers  to  the  foregoing 
questions  are,  we  think,  obvious. 

To  affirm  the  Judgment  of  the  trial  court 
would,  It  seems  to  us,  be  tantamount  to  say- 
iug  that  the  bringing  of  such  an  action  as 
this  constitutes  a  conclusive  election  to  d^ 
Clare  a  forfeiture,  and  hence  tbat  the  provi- 
sions of  tbe  lease  involved  here,  which  are 
quoted  above,  are  rendered  nugatory  for  the 
reason  that  the  landlord  is  deprived  of  any 
exi>editious  or  efBcacious  remedy  for  carrying 
out  the  terms  of  the  lease  as  written.  Tills 
we  do  not  understand  to  be  the  law.  Are  the 
provisions  referred  to  obnoxious  to  equity  or 
to  public  policy?  We  think  not.  We  are  of 
the  opinion  that  the  construction  placed  upon 
the  lease  by  tbe  trial  court  converts  tbe  lease 
Into  something  other  and  different  than  tbe 
parties  thMnselves  intended.  The  entry  by 
plaintiff  here  was  an  entry  "by  virtue  of  the 
expressed  provisions  of  said  lease,"  and  Is 
perfectly  good,  unless  such  entry  is  prohibit- 
ed by  some  law  to  which  our  attention  has 
not  been  called. 

[1,2]  As  we  understand  It,  the  role  is 
that— 

"The  retaking  of  tbe  premises  by  tbe  lessor 
releases  tlie  lessee  from  subseqaently  accruing 
rents,  unless  the  lease  expressly  provides  oth- 
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cnriae."  Watson  v.  Merrill,  ISO  Fed.  S50,  69 
CCA.  186,  09  L.  B.  A.  719;  Orommes  t. 
St  Paul  Trust  Co..  147  HL  634,  85  N.  E.  820, 
97  Am.  St  Rep.  248;  1  Taylor  on  Landlord 
and  Tenant  (8th  Ed.)  U  377.  378;  2  Wood  on 
Landlord  and  Tenant  &i  EdO  {  477. 

A  rexy  comitlete  and,  we  think,  a  fair  dia- 
cmaloD  of  the  subject  la  contained  la  the  aeo 
<nd  case  jnat  cited.  The  court  In  that  case^ 
amrag  otbw  things,  said: 

"Tkera  is  nothing  illegal  or  Improper  in  an 
agreemeat  that  the  obligatioD  of  the  tenant  to 
pay  all  the  rent  to  the  end  of  the  term  shall 
remain,  notwithstanding  there  has  been  a  re- 
eotry  for  default;  and,  if  the  parties  choose  to 
make  such  an  agreement,  we  see  no  reason 
whj  it  ahoold  not  be  held  valid  as  against  both 
die  tenant  and  his  ■oreties.'' 

We  think  this  language  Is  applicable  to  the 
case  at  bar.  To  hold  otherwise,  it  seems  to 
OS,  would  be  to  place  a  lessee  In  a  position  to 
retain  the  premises  without  the  payment  of 
rent,  and  to  compel  the  lessor  to  rely  wholly 
npon  the  financial  responsibility  of  the  lessee 
and  seek  his  r^t  from  month  to  month  by 
action,  or  to  TVlioUy  terminate  the  lease,  ei- 
ther of  which  woald  be  less  advantageous  to 
the  landlord  than  the  right  to  re-enter  and,  U 
neceesary,  to  relet  the  premises,  looking  to 
the  lessee  for  only  that  portion  of  the  rental 
reserved  which  represents  the  difference  be- 
tween what  the  landlord  could  obtain  from 
any  person  upon  such  reletting  and  the  total 
monthly  rental.  We  do  not  hesitate  to  say 
that  a  coDstructioD  which  would  thus  permit 
a  lessee  to  determine  his  own  liability  la,  as 
we  understand  th^,  repugnant  to  the  ded- 
slooa  of  this  state.  Beltoc  v.  Davis,  38  Gal. 
2i2 ;  Wllcozson  v.  Stitt.  65  GaU  596,  4  Pac. 
629,  62  Am.  Rep.  310 ;  Smith  v.  Uohn,  87  Gal. 
489,  25  Paa  GdS;  Banbury  v.  Arnold,  91  Gal. 
606,  27  Pac.  934;  Freeman  v.  Griswold,  4 
Cal.  Unrep.  256,  34  Pac.  327;  North  Stockton, 
etc,  V.  Fischer,  138  Gal.  100,  70  Pac.  1082,  71 
Pac  438 ;  Central  Oil  Co.  v.  Southern  Refin- 
ing Co.,  154  CaL  165.  97  Pac.  177;  Reed  v. 
Hlckey,  13  Cal.  App.  136,  109  Pac  38;  Harron 
?.  Cutting,  19  Cal.  App.  780,  127  Pac.  827. 

Prom  what  we  have  said,  it  follows  that 
the  court  erred  In  declaring  a  forfeiture  of 
the  lease 

It  is  urged  by  appellant  that,  there  having 
been  no  forfeiture  of  the  lease  presented  by 
the  issues  as  framed  by  the  pleadings,  and 
none  demanded  by  the  plaintiff,  and  further 
that  the  bringing  of  this  action  did  not  con- 
stitute a  termination  of  the  term  or  of  the 
lease,  and  that  hence  there  was  no  forfeiture 
of  the  lease,  it  follows  that  the  court  erred  in 
orderliig  the  application  of  the  sum  of  $5,000, 
held  by  appellant  under  the  terms  of  the 
lease,  to  the  settlement  of  the  Judgment,  be- 
cause by  such  action  the  plaintiff  was  depriv- 
ed of  a  valuable  security,  to  which  he  was  en- 
titled under  the  specific  terms  of  the  lease. 
With  this  contention  we  are  unable  to  agree. 
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By  clause  19  of  the  lease  referred  to,  it  ia 
provided  that— 

"It  Is  hereby  matnally  covenanted  and  agreed 
that  said  lessees  have  paid  to  said  lessor  the 
sum  of  five  thousand  ($5,000.00)  dollars  as  se- 
curity for  the  faithful  performance  by  said  les- 
sees of  each  and  all  of  the  terms  and  covenants 
and  conditions  herein  contained  on  the  part  of 
said  lessees  to  be  kept  and  perfor^med.  and  that 
said  sum  of  five  thousand  ($5,000.00)  dollars 
shall  be  held  by  said  lessor  as  security  for  said 
faithful  perfonnance  by  uld  lessees,  and  that 
in  the  event  that  said  lessees  shall  fell  to  keep 
and  perform  each  and  all  of  the  terms  and 
covenants  and  conditions  herein  contained,  on 
their  part  to  be  kept  and  performed,  said  five 
thousand  ($5.(X)0.00)  dollars,  or  such  proportion 
thereof  as  may  be  necessary  shall  be  retained 
by  said  lessor  and  applied  [Italics  ours]  by  him 
on  account  of  the  damages  sustained  by  reason 
of  the  failure  of  said  lessees  to  faithfully  per- 
form any  of  the  conditions  herein  contained  on 
th&r  part  to  be  performed.  But  notwithstand- 
ing the  retention  of  sidd  sum  of  five  thousand 
($5,000.00)  dollars  by  said  lessor,  said  lessor 
shall  have  all  and  every  action,  right,  remedy, 
claim  and  demand  against  said  lessees  for 
all  damages  sustained  by  him  in  excess  of  the 
sum  of  five  thousand  (^,000.00)  dollars,  up  to 
the  sum  of  twenty-five  thoosand  ($25,000.00) 
dollars  by  reason  and  on  account  of  tfae  failure 
of  said  lessees  to  perform  th6  covenants  herein 
contained  on  their  part  to  be  performed,  but 
that  in  no  event  shall  said  lessor  be  entitled 
to  ask  for,  demand,  claim  or  reedva  from  said 
lessees  any  sum  or  amount  in  excess  of  tbe  sum 
of  twoity-five  thousand  ($25,000.0(9  dollars  by 
reason  or  on  account  of  any  damage  sustained 
by  said  lessor  by  or  through  the  failure  of 
said  lessees  to  live  up  to,  abide  by  or  perform 
any  of  the  terms,  covenants  or  agreements 
herein  contained  on  thar  part  to  be  performed." 

[3]  For  this,  we  think,  it  conclusively  ap- 
pears that  the  money  so  held  by  plaintiff  was 
to  be  applied  In  just  such  a  contlngeucy  as 
has  arisen  here.  This  being  true,  the  learned 
trial  court  was  correct  in  ordering  the  same 
appUed  to  the  satisfaction  of  the  Judgment 

[4]  The  practice  in  this  state,  from  the 
very  earHest  time,  has  been  to  modify  a  judg- 
ment in  the  appellate  tribunal  so  as  to  finally 
settle  the  controversy,  when  the  rights  of  the 
parties  appear  from  the  record  to  be  fully  as- 
certained. Persse  v.  Cole,  1  Ca.\.  369 ;  Fox  v. 
Hale,  etc,  Co.,  122  Cal.  219,  54  Pac  731.  In 
the  case  at  bar,  we  think  it  conclusively  ap- 
pears that  the  rights  of  the  parties  have  been 
fully  ascertained,  and  that  the  trial  court 
simply  erred  by  the  entering  of  an  erroneous 
Judgment  Hence  it  seems  clear  that  our 
present  duty  Is  to  modify  the  judgment  so  as 
to  finally  settle  this  controversy,  and  render 
another  trial  unnecessary. 

It  is  therefore  ordered  that  the  clause  de- 
nominated '*3"  of  the  Judgment  entered  here- 
in, which  reads  as  follows,  "That  the  agree- 
ment of  lease  entered  Into  between  the  plain- 
tiff and  defendants  I.  H.  Norton.  H.  Joe 
Isaacs  and  M.  M.  Norton,  on  the  5tb  day  of 
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Inlj,  191%  be  forfaited  by  the  defendants  and 
terminated  as  of  date  August  81,  lAlS,"  be^ 
and  tbe  eame  Is  hereby,  atrldcen  ont,  and,  as 
BO  mo^fled.  that  the  Judgment  and  the 
same  la  her^y,  affirmed ;  and  that  appellant 
diaU  recoTer  hla  ooato  of  appeal  herein^ 

We  concur:  VENLAYSON,  P.  3.;  SLOANE,  J. 


(12  Cal.  App.  TC2) 

HIGHLAND  PARK  INT.  GO.  r.  U8T  et  aL 
(ar.  808S.) 

(District  OoDTt  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Aug.  19,  191d.  Bebear- 
ing  Denied  Sept  18,  1919;  Denied  by  Su- 
preme Court  Oct  16, 1919.) 

1.  Apfku  and  zbbob  «=»1097Cl)--DKaiBion 

on  FOBMEB  AmAL  AS  UW  OW  CABB, 

A  deddim  of  tiie  appellate  court  on  former 
appeal  in  full  accord  with  the  authorities  estab- 
lishea  tbe  law  of  the  caae. 

2.  CoBPoaATiORS  «s;9317(2)— Uhdkb  ho  dutt 

XO  BZAlOira  BBOOBD  TO  DISOOTU  DIBliOTOB*B 
VBAUD  or  aUB  TO  IT. 

There  was  no  duty  resting  on  a  corporation 
Intending  to  porcbase  lots,  or  upon,  any  of  its 
members,  to  ezanUne  the  puUic  records  of  a 
county  to  detormine  whether  a  director  had  pur- 
chased the  lots  from  the  owner  to  resell  to  the 
company  at  a  profit,  or  to  suspect  the  director 
was  intending  thus  to  perpetrate  a  fraud. 

8.  liuiiTATxoiT  or  AonoHs  4»fiC(Cl)— FnAVD 

ON  COBPOBATION  WAS  CONBUIOCATBD  WHEN 
CONTXTANOB  TO  XT  WAS  HADE  BT  DIBBCTOR. 

As  respects  the  statute  of  limitations,  fraud 
of  corporadon's  director,  consisting  in  obtaining 
a  secret  profit  by  purchasing  lots  and  selling 
them  to  corporation  at  an  advance,  was  consum- 
mated when  the  conveyance  of  the  lots  was 
made  by  Uie  director  and  lUs  wife  to  die  corpora- 
tion. 

Appeal  frmn  Superior  Court;  Los  Angeles 
County;  Lewis  E.  Works,  Judge. 

Action  by  the  Highland  Parte  Investmmt 
Company  against  R.  D.  List  and  others. 
FrcHQ  judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

Goodridt  &  Martinson  and  ToUas  B. 
Archer,  all  of  Los  Angeles,  tor  anteliants. 

Ifeserre  ft  Ueserre  and  Paul  H.  McPher- 
rln,  all  of  Los  Angeles,  for  respondent 

WAffm.  p.  J.  This  Ifl  an  M>peal  frcun  a 
indgmoit  In  faror  of  tbe  i^intlfl,  after  the 
second  trial,  the  case  having  once  before  been 
befwe  tbB  aro^lato  court  Hii^iland  Park 
Inv.  Co.  list,  27  CaL  App.  781,  ISl  Pac. 
162. 

The  action  waa  brought  to  recorer  a  sum 
of  mon^  alleged  to  have  been  secured  by  ap- 
pellant B.  D.  Ust  as  a  secret  profit  upm  a 
sale  of  certain  lots  of  land  to  plaintiff  cor^ 


poratUm.  The  facts  are  fully  and  succinctly 
stated  In  the  oplnlcm  of  the  court  on  the  for- 
mer appeal,  and  do  not  need  to  be  repeated. 

"The  directors  of  a  corporatiou  hold  a  fiduci- 
ary relation  to  the  stockholders,  and  have  been 
intrusted  by  them  with  the  management  of  the 
corporate  property  for  the  common  twnefit  and 
advantage  of  each  and  every*  stodtholder,  and 
by  their  acceptance  of  this  office  they  preclude' 
themselves  from  doing  any  act  or  engaging  in 
any  transaction  in  which  thcdr  private  interest 
will  conflict  with  the  doty  they  owe  to  the  stock- 
holders, and  from  making  any  use  of  their  pow- 
er or  of  the  corporate  property  for  their  own 
advantage.  *  *  *  For  the  reason  that  it  is 
against  public  policy  to  permit  persons  occupy- 
ing fiduciary  relations  to  be  placed  in  such  a 
position  that  the  influence  of  selfish  motives  may 
be  a  temptation  so  great  as  to  overpower  their 
duty  and  lead  to  a  betrayal  of  their  trust,  the 
rale  is  unyielding  that  a  trustee  shall  not,  under 
any  circumstances,  be  allowed  to  have  any  deal- 
ings In  the  trust  property  with  himself,  or  ac- 
quire any  interest  therein.  Courts  will  not 
permit  any  investigation  into  the  fairness  or  un- 
fairness of  the  transaction,  or  allow  the  trustee 
to  show  that  the  dealing  was  for  the  best  inters 
est  of  the  baefidary,  but  will  set  the  transao 
tlon  aside,  at  the  mere  option  of  the  cestui  que 
trust"  Wlekersham  v.  Crittenden,  93  Cal.  17, 
29.  28  Pac.  788,  790 ;  Sims  v.  Petaluma  Gas* 
Ught  Co.,  131  Cal.  659,  63  Pac  1011 ;  Pacific 
Vinegar  Works  v.  Smith,  145  Cal.  362,  860- 
367,  78  Pac.  6S0,  104  Am.  St  Bep.  42. 

"It  is  well  -settled  that  any  secret  profit  ob- 
tained by  the  president  or  a  director  of  a  cor- 
poration by  treason  of  any  violation  or  disregard 
by  him  of  any  obligations  Incident  to  the  fiduci- 
ary or  quasi  trust  relations  that  he  occupies  to- 
ward the  corporation  and  its  stockholders  can- 
not be  retained  by  him  but  must  be  accounted 
for  to  the  corporation,  •  •  •  It  1b  universal- 
ly held  as  a  consequence  of  this  doctrine  that  be 
may  not  on  behalf  of  the  corporation  contract 
with  himself  as  an  individual,  which  of  course 
includes  contracting  with  others  with  whom  he 
has  an  interest  without  the  full  knotti'ledge  and 
approval  of  the  corporation."  Western  States 
Life  Ins.  Co.  v.  Lockwood.  166  OaL  18B,  190, 
106,  135  PaC  496,  498. 

{1]  The  decision  of  the  appellate  court  on 
the  former  appeal  Is  In  full  accord  with  these 
authorities,  and  establishes  the  law  of  this 
case,  with  which,  on  the  facts  before  us,  we 
are  in  full  accord. 

Wtm  the  decision  aof  tbe  lower  court  In 
the  first  trial  of  the  case  was  reversed  on 
Appeal  (Highland  Park  Inr.  Co.  t.  List,  su- 
pra), It  was  on  the  ground,  solely,  as  we  read 
tbe  dectdon,  that  one  of  the  essential  findings 
of  fact  was  not  sustained  by  the  evidence. 
That  finding  of  tact  was,  ta  substance,  that 
l^r  to  August  26, 1908,  the  date  of  the  meet- 
ing of  the  directors  of  the  plaintiff  corpora- 
tion, authorizing  the  purdiaslng  of  tiie  Wlth- 
Ington  lots,  anidilant  B.  D.  list  learned  that 
the  directors  at  the  corporation  would  voto 
for  the  purchase  of  said  lota  tor  the  price  of 
$8,000,  and  that  thereupon,  without  dlsclos- 
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tog  the  &ct  to  Ws  fellow  directors,  List  pur- 
chased the  lots,  taklDg  the  title  in  his  wife's 
name  at  a  less  price,  and,  withoat  disclosing 
to  the  corporaUoD  that  he  had  so  purchased 
them,  completed  the  transaction  for  transfer 
at  the  price  of  $8,000,  to  the  corporation, 
therebr  reaping  a  profit  of  $3,826. 

The  Judgment  sought  and  recovered  In  the 
case,  and  based  on  the  findings  made  at  the 
first  trial,  was  not  one  of  resdsslon.  The 
corporation  elected  to  retain  what  It  had  re- 
ceived from  List,  and  to  secure  from  him  the 
profits  which  he  had  made  on  the  sale  of  the 
land-- 

CoDddering  the  findings,  and  the  Judgment 
entered  in  the  caa^  the  appellate  court  said: 

''There  is  no  donbt  but  that  such  a  Judgment 
voold  have  been  proper  were  it  Bbown  that  wUle 
the  btiftrd  of  directors,  of  which  List  was  one, 
was  negodatlag  for  the  purcIiaBe  of  this  prop- 
erty, list  secretly  obtained  title  thereto  and 
thereupon  resold  the  property  to  the  company, 
making  a  profit  thereon.  The  evidmce  as  it 
is  set  out  bi  Hw  tranaeript  doe*  not  show  that 
Ae  direetora  had  takn  up  the  matter  of  the 
pozchaaa  of  these  iwrtlcalar  lots  prior  to  the 
meettng  of  August  27, 190S.  It  appeared  with- 
oat dispute  that  List  had  purcluBed  the  lots  five 
days  prior  to  this  time.  None  of  the  witnesses, 
directors,  and  stockholders  of  plaintiff  corpora- 
tion, testified  to  having  talked  with  List  re- 
garding the  deeire  of  the  corporation  to  pur- 
chaae  the  lots  prior  to  the  day  upon  which 
the  directors*  meeting  was  hsld  at  which  the 
rcsohitlon  avtilioriElng  the  purdiaae  was  adopt- 
ed. tJpon  tills  state  tA  the  evidence,  the  legal 
BitDadon  presented  Is  no  different  than  had  it 
appeared  that  List  had  become  the  owner  of' the 
lots  80  or  90  days,  or  more,  prior  to  the  27tfa 
day  of  AnguBt.  •  •  •  The  facts  and  drcum- 
stances  shown  in  evidence  do  not  support  the 
findiiigE  as  to  the  essential  matters  Indicated 
herein. "   Highland  Park  Inv.  Go.  v.  Ust,  snpra. 

The  Judgment  recovered  In  the  lower  court 
on  the  first  trial  and  again  on  the  second 
trial,  from  which  Judgment  this  appeal  is  tak- 
en, was  the  proper  form  for  n  Judgment  In 
such  a  case.  "The  plaintiff  corporation  was 
simply  seeking  to  recover  such  secret  promts 
as  wPTe  made  by  one  of  Its  ofiBcers  in  a  trans- 
action wherein  he  was  forbidden  to  make  any 
such  secret  profits,  and  which  profits,  in  view 
of  the  rules  we  have  discussed,  belonged  to 
the  corporation."  Western  States  Life  Ins. 
Co.  T.  Lockwood,  supra ;  Ex-Mission  Land  & 
Water  Co.  v.  Plash,  97  Oal.  636,  32  Pac.  600. 

On  the  retrial,  the  Judgment  in  which  is 
the  basis  of  this  appeal,  the  plalntifl;  Intro- 
duced evidence  curing  the  defect  in  the  first 
trial,  ptrinted  out  by  the  court  of  appeal,  and 
tlw  record  now  amply  shows  tbat  JJat,  prior 
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to  August  27, 1908,  the  date  on  which  be  pur- 
chased the  lots,  had  knowledge  that  the  cor- 
poration desired  and  intended  to  purchase  the 
property.  The  finding  of  the  trial  court  to 
that  effect  Is  fully  supported  by  the  evidence. 

[2]  The  trial  court  found  that  the  fraud 
practiced  by  defendant  R.  D.  List  on  the 
plaintiff  corporation  was  not  discovered  by 
any  of  its  officers  or  directors  until  the  month 
of  April,  1909.  There  Is  ample  evidence  to 
sustain  this  finding,  and  the  finding  Itself 
does  not  appear  to  be  attacked  except  upon 
the  theory  that  the  recording  of  the  deed 
from  Withington  to  IJst  on  August  27,  1908, 
gave  notice  to  the  corporation  of  the  fraud. 
There  was  no  duty  resting  upon  the  corpora- 
tion, or  any  of  its  members,  on  August  27th, 
to  examine  the  public  record  of  Los  Angeles 
county,  nor  to  anticipate  nor  to  suspect  that 
List  would,  or  even  that  he  was  Intending  to^ 
perpetrate  fraud  upon  the  corporation. 

"Where  no  duty  is  imposed  by  law  upon  a 
person  to  make  inquiry,  and  where  under  the 
circumstances  'a  prudent  man'  would  not  be  put 
upon  ioQulry,  the  mere  fact  that  means  of  knowl- 
edge are  open  to  a  plaintiff,  and  he  has  not 
availed  himself  of  them,  does  not  bebar  him. 
from  relief  when  Uiereafter  he  shall  make  actu- 
al discovery.  The  circumstanoss  most  be  such 
that  the  inquiry  becomes  a  dnty  and  the  failure 
to  make  It  a  ue«ligent  mnisrion.  Bank  of  Men- 
docino V.  Baker,  82  CaL  114  [22  Pac  1087,  6 
L.  R.  A.  883] ;  Pronty  v.  Dcvin,  118  Cal.  268 
[SO  Pae.  880].  In  this  case,  though  means  of 
information  were  open  to  the  plaintiff,  it  does 
not  appear  that  there  was  any  duty  devolving 
upon  him  to  make  use  of  them.  Nothing  had  oc- 
curred to  excite  his  suspicion,  or  to  put  him 
upon  Inquiry,  and  for  these  reasons,  under  the 
facts  of  this  case,  we  think  the  finding  of  the 
court  sufficient  and  aufficientiy  supported  by 
the  evidence."  Tarke  t.  Bingham,  123  Cal.  166, 
5S  PacL  760. 

[3]  The  fraud  was  consummated  by  tiie  ex- 
ecution and  delivery  of  the  deed  by  List  and 
wife. to  the  corporation  on  the  31st  day  of 
August,  1008,  assuming  that  it  was  delivered 
on  the  date  of  Its  execution  and  acknowledg- 
meot  The  present  action  was  commenced  on 
August  31,  1011.  It  was  therefore  brought 
within  the  statutory  time  of  three  years,  even 
though  the  corporation  had  knowledge  from 
the  date  of  the  consummation  of  the  fraud. 
There  Is  no  merit  in  the  appeal.  We  do  not 
feel  it  necessary  to  further  discuss  the  mat- 
ters raised  In  the  supplemental  btielB  filed 
by  the  appellants. 

The  Judgmrat  is  affirmed. 

We  concur:  '  RI0HABD3.  J.;  KSBBI- 
GAN,  J. 


HIGHLAND  PARK  INV.  CO.  v.  LIST 
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<42  C*L  App.  747) 

MeNXJI/TT  t.  I*A.WIiBT  et  aL    (OiT.  27M.) 

(DiBtrict  Court  of  Appeal,  Firat  District,  Divi- 
sion 2;  CaUfornio.   kng.  19,  181ft.) 

1.  TUBMPXKEB  AND  TOXJ.  BOADB  <S»10— BiGHT 
or  TOrX  BOAD  DWHBS8  TO  TAKB  HATEBIAIi 
nHlH  HBBVZKnr  UKD. 

The  ovaera  of  a  toll  road  over  another's 
land  bad  the  right  to  grade  their  road,  as  rea- 
sonably necessary  or  appropriate,  and  perhaps 
the  right  to  ose  material  for  filling  or  surfacing 
other  portions'  of  the  road,  bat  no  right  to  take 
material  from  the  land,  even  within  right  of 
way,  without  regard  to  grading  operations  on 
the  land,  but  to  be  hauled  miles  away,  as  well 
as  to  points  on  other  roads. 

2.  TUBNPIKES  AKD  TOIX  BOADB  9s»lSr— BlOHT 
OF  WAT  GIVES  BIOHT  OT  PASUQB,  HOT  OWN- 
EB6HIF  OF  SOIL. 

An  easement  of  toll  road  owners  for  high- 
way parposes  over  the  land  of  another  is  for 
passage  only,  with  necessary  incidental  powers 
and  privileges  to  grade  the  way  and  repair  and 
maintain  ft;  such  inddental  powers  and  privi- 
leges giving  the  owners,  holders  of  the  ease- 
ment, BO  right  of  ownership  in  the  soil. 

5.  AfPXAI.  ABD  EBBOB  «S»932p.)— PHUmP* 
TION  FATOBina  JUDOMBnT  BELOW  BT  AC- 

•coumiKa  wcm  rauuifsaB. 
In  a  landowner's  action  to  recover  from  tiie 
owners  of  a  toll  road  over  the  land  for  rock 
taken  from  a  quarry  and  for  damages,  it  must 
be  presumed  in  favor  of  the  judgment  for  much 
less  than  the  landowner  claimed  that  the  jury 
made  proper  allowance  for  rock  osed  in  grading 
operations  by  defendant  road  owners. 

A.  TUBNFIKES  AND  TOIX  BOADS  9=>2&%—lll- 
UATERIALITT  OF  PB0CEBDIN08  ESTABUSHINO 
AND  ABANDONING  ROAD  IK  SDXT  AGAINBI 
TOLL  BOAD  0WNEB5. 
In  an  action  by  a  land  and  quarry  owner 
against  the  proprietors  of  a  toll  road  to  recover 
for  rod  Improperly  takeiit  in  view  of  the  toll 
road  ownenT  mistaken  theory  of  th«  law,  re- 
jection of  proffered  evidence  of  proceedings  of 
the  supervisors  in  establishing  and  abandoning 
an  old  road  was  not  erroneous;  proceedings 
affecting  the  old  road  at  a  different  place  having 
no  tendency  to  prove  the  width  of  the  right  of 
way  past  the  quarry,  while  the  width  at  the 
road  was  immaterial  anyway. 

■5.  Appeal  and  ebbob  <^1058(1)— Exclusion 
OF  evidence  as  habuo:s8. 
The  exclusion  of  evidence  tending  to  provtf 
-for  defendants  a  point  of  fact  as  to  which  tbelr 
witnesses  test!6ed  was  harmless. 

6.  Evidence  «=>113(19)  —  Assessment  bolu 
as  btidence  of  value  of  land. 

Id  an  action  by  a  landowner  against  proprie- 
tors of  a  toll  road  to  recover  for  rock  taken 
from  tlie'land  and  for  damages' from  the  taking, 
the  assPHsment  rolls  of  several  successive  years 
were  not  admissible  for  defendants  as  original 
evidence  to  prove  the  value  of  plaintiff's  prop- 
erty. 

A[q;>eal  from  Superior  Court,  Napa  Conaty; 
R.  H.  Latimer,  Judge. 


Actloa  by  Delia  McNuIty  against  Harry 
B.  Lawley  and  Qutrles  A.  Lawlcv*  From 
jQdgment  for  plalntlfl,  defendant!  appeaL 
Affirmed. 

Jobn  T.  York,  ,of  Napa,  tor  appellanta 
Aitken,  Olouor  &  dewe^  of  San  Fiands- 
CO,  for  respondent 


BBTTTAIN,  J.  The  defendants  appeal 
from  a  Judgment  for  ¥779,  entered  upon  the 
verdict  of  a  Jury,  In  a  suit  for  the  value  of 
rock  taken  from  the  plaintiff's  quarry,  and 
for  damages  for  Injury  to  the  land  by  reason 
of  the  taking.  The  appellants  contend  that 
the  trial  court  committed  error  in  rejecting 
certain  evidence  and  In  giving  certain  In- 
structions concerning  their  rights  as  the  pro- 
prietors of  a  toll  riwd  running  over  the  plaln^ 
tlCTs  land  and  by  or  Oirough  the  Quarry  in 
question. 

Xhrou^  the  plaintlfTs  land  runs  a  stream, 
from  the  left  bank  of  which  rose  a  steep  hill 
in  which  the  quarry  was  opened.  The  toll 
road  hugs  the  bank  of  the  stream,  and  was 
graded  and  used  at  that  point  to  a  width  of 
some  20  feet  The  quarry  has  an  openli^ 
of  about  370  feet  along  the  road.  Its  floor 
Is  substantially  level  with  the  road,  and, 
roughly  speaking,  forms  the  segment  of  a  cir- 
cle having  a  depth  at  the  center  of  about  70 
feet  from  the  nearest  edge  of  the  traveled 
portion  of  the  road  to  the  base  of  the  quarry 
face.  From  the  base  to  tbe  bqt  of  the  quarry, 
at  Its  deepest  central  part  the  height  la 
at)out  100  feet  and  at  the  ends  of  the  quarry 
the  height  is  perhaps  80  feet 

[1]  The  defendants  claimed  to  be  oititled 
to  a  right  of  way  for  the  toll  road  66  feet 
wide,  up  to  a  line  some  46  to  48  feet  fur- 
ther from  the  creek  than  the  Inside  line  of 
the  traveled  and  graded  way.  They  also 
claimed,  and  here  claim  as  a  matter  of  law, 
the  right  to  take  rock  fr<Bn  any  part  of  the 
right  of  way.  If  tbe  appellants*  second  con- 
tention Is  not  correct  their  first  contention 
is  ImmaterlaL  Even  thou|^  the  proper 
boundaries  of  tbe  defendants'  right  of  way 
included  the  entire  quarry,  they  had  no  right 
to  take  rOdc  whidi,  but  for  the  easement, 
belonged  to  the  plalntUf.  They  had  the  on- 
questionable  right  to  grade  their  road  In 
such  manner  as  was  reascmably  necessary 
or  ai^roprlate  for  Its  use,  and  perhaps  the 
further  right  to  uae  the  material  so  separated 
from  the  land  for  fllUng  or  sur&dng  otb^ 
portions  of  th^  road.  Tbsy  lud  no  right 
to  take  material  from  plaintiff's  soil,  even 
within  the  boundaries  of  tbe  right  of  way, 
without  r^rd  to  grading  operations  on  the 
plalntUTB  land,  but  to  be  hauled,  as  some  of 
it  was,  to  points  on  the  toll  road  miles  away 
trom  the  plalntUTs  land,  as  well  aa  to  points 
on  other  roads,  paUlc  and  private.  Aa  well 
might  they  have  claimed  the  right  to  operate 
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for  their  own  benefit  a  gold  mine  cn  any 

portion  of  the  ri^t  of  way. 

[2]  The  easement  for  bl^way  porpoaes 
la  for  passage  only  over  the  land,  with  neces* 
sary  Incidental  powers  and  privileges  to 
grade  the  way  and  to  rqialr  and  maintain 
it  upon  m  adjacoit  to  the  lands  of  the  re* 
spective  abutting  owners.  These  Incidental 
powers  and  privileges  give  the  holders  of 
the  eaaemoit  no  right  of  ownership  In  the 
stdL  Lord  Mansfltid  said  the  rule  was  ex- 
press "that  the  king  has  nothing  but  the  pas- 
sage for  himself  and  his  people;  but  the  free- 
btM  and  all  profits  belong  to  the  owner  of 
the  aoU."  GoodUtte  t.  Alfcer,  1  Bnrr.  148. 
Material  may  be  taken  from  the  highway  for 
the  purpose  ot  building  or  repairing  the  same 
in  treat  of  the  adjoining  land,  or  for  bring- 
ing it  down  to  grade,  but  the  teUng  of  audi 
matolal,  not  for  the  improvement  of  the 
hti^vay  at  the  point  from  which  they  are 
tMkm,  bat  mer^  for  nse  in  Improvlnc  other 
portion  thereof  U  nnjustiflable.  18  B.  a 
L.  mghways»  {  112.  The  text  In  Baling 
Case  Law  is  amply  siqq>orted  by  authority. 
In  two  cases  dted  by  respondent  the  facts 
wm  anbatantiaMy  the  same  as  In  this  ease, 
and  tbe  rule  was  applied.  Dist  of  Columbia 
r.  Bobinacm,  180  U.  S.  82,  21  Sap.  Ct  283, 
45  U  Ed.  440;  Smith  t.  City  <tf  Home,  19 
Ga.  80,  63  Am.  Dee.  298.  In  this  state  the 
broad  goieral  prlndplea  underlying  the  rale 
have  been  diacuased  in  a  number  of  cases. 
Wright  r.  Austin,  148  Cat  236,  76  Pac.  1023, 
6S  U  B.  A.  049, 101  Am.  St  Bep.  97;  Korth 
Fork,  etc,  Co.  v.  Edwards,  121  GeL  662,  M 
Fa&  6D;  Borris  T.  People's  Ditch  Co.,  101 
CaL  248.  37  Pac  922.  The  authorities  re- 
lied upm  by  the  appellants  on  this  bmndi 
of  the  cas^  when  carefully  examined,  tend 
rather  to  support  the  argument  of  the  re- 
spondent, and  do  not  overcuoe  the  rule  ap- 
plied by  the  Supreme  Court  of  the  United 
States  and  recognized  in  this  state. 

[3, 41  There  was  some  erldence  on  tilie  part 
oC  the  defcaidants  that  a  part  of  the  rock 
taken  was  from  the  ends  of  the  quarry  for 
the  purpose  ct  widening  and  straightening 
the  load.  On  the  other  hand,  the  plaintiff's 
evidence  was  that  a  great  portion  of  the 
rock  was  takra  from  the  mala  quarry  face, 
whldk  was  outside  of  the  ri^t  of  way  Claim- 
ed by  the  appellants.  The  jury  visited  the 
quarry.  The  verdict  was  for  much  1^  than 
the  plaintiff  claimed.  It  must  be  presumed 
In  faror  of  the  Judgment  that  the  Jury  made 
proper  allowance  for  any  grading  operations. 
Enn  though  the  main  qnarry  face  had  been 
within  the  dalmed  right  of  way,  it  was  not 
nor  could  it  be  dalmed  the  quarrying  at  that 
ptrint  was  In  furtherance  of  grading  opera- 
tions. The  rock  taken  was  not  used  by  the 
defendants  on  that  part  itf  their  road  locate 


ed  on  the  plalntUTs  land.  Under  these  dp* 
comstances,  and  following  the  rules  laid 
down  In  the  foregoing  auOmrltles,  the  actaal 
location  of  ttm  inner  boundary  the  right 
of  way  was  immateriaL  There  was  no  aror. 
In  Tiew  «f  the  defendants^  mistaken  ttieory 
of  the  law.  In  rejecting  the  pn^Eered  erl- 
denoe  of  proceedings  of  tike  superviaorB  in 
establishing  and  abandoning  an  old  road. 

[I]  The  rejectltm  of  this  evidence  was  cor- 
rect for  other  reasona.  A  county  road,  66 
feet  wide,  had  been  laid  oat  and  constructed, 
at  least  in  part  It  was  abandoned  in  order 
that  the  defendants*  predecessor  mU^t  uti- 
lize such  parts  of  it  In  the  con8tructl(m  of  his 
toll  road  as  he  desired.  He  was  not  com- 
pelled to  nor  did  be  utilize  it  either  for  ito 
full  length  or  its  full  width.  The  county  road 
never  ran  across  the  plalntUTs  land,  and  did 
not  pass  the  quarry.  The  toll  road  is  large- 
ly la  the  mountains,  and  was  constructed,  as 
at  the  plaintiff's  place,  of  sudi  a  width  as  the 
proprietary  owners  of  the  easement  deem- 
ed necessary  to  a'commodate  the  mountain 
traffic.  It  was  maintained  at  this  point  at. 
a  width  of  18  or  20  feet  for  over  40  years. 
Proceedings  affecting  the  old  county  road  at 
a  different  place  had  no  tendency  to  prove 
the  width  of  the  right  of  way  past  the  plain- 
tiff's quarry.  Moreover,  witnesses  of  the  de- 
foidauts  testified  In  regard  to  their  daims 
to  a  right  of  way  66  feet  wide.  If  It  could 
be  held  that  there  was  technical  error  In  ex- 
cluding the  evidence,  the  defendants  were 
not  injured.  In  such  a  case  the  Judgment 
would  not  be  disturbed.  Estate  of  Wlneteer, 
178  Gal.  28,  167  Pac  610;  Code  Civ.  Proc. 
S  475. 

The  instructions  of  which  complaint  is 
made  by  the  appellants  were  in  accord  with 
what  has  been  said  of  the  law  regnrdlng  the 
use  of  material  In  the  lilghway.  In  view  of 
the  law,  they  were  perhaps  more  favorable 
to  the  appellants  than  they  were  entitled  to 
have. 

[6]  The  plaintiff  testified  concerning  the 
value  of  the  rock  taken.  On  cross-exami- 
nation she  testified  that  she  did  not  know  for 
what  her  property  was  assessed.  On  behalf 
of  the  defendants  it  was  sought  to  Introduce 
the  assessment  rolls  of  several  successive 
years.  The  offer  was  properly  rejected.  The 
assessment  rolls  would  not  have  contradict- 
ed the  plaintiff's  evidence,  and  they  were  not 
admissible  as  original  evidence  of  value. 
The  only  case  dted  by  the  appellants  on  this 
subject  supports  the  action  of  the  trial  court. 
Central  Pac,  eta,  Co.  v.  Fddman,  162  OaL 
303,  92  Pac.  849. 

Hie  Judgment  is  affirmed. 

We  concur:  lANGDON,  P.  3.;  HAVBX,  J. 
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(42  Cal.  App.  780) 

McCLKNDON  t.  HEI8INGEB  et  aL 
(dr.  2899.) 

(Dictrfct  Court  of  Appetl.  Fint  District.  Divi- 
noa  %  Califomia.  Auv.  21,  1919.) 

1.  BVIDXNCB  C=a  111(12)— PABOL  BTZmifOS  TA- 
BTINQ  WBXTIBN  QUARAITTT  OV  NOTE  ZSAO- 
MMfllBLB. 

Id  action  on  faarantr  oC  a  note  Indorwd  on 
its  back,  any  conTersa^on  regarding  plaintiff 
payee's  agreement  tbet,  if  the  five  defendants 
would  sifn  tlie  guaranty,  plaintiff  would  stand 
his  pro  rata  share  of  any  loss  that  might  be 
occadfflied  to  them,  held  inadmissible  aa  varytng 
the  wnting. 

2.  GUABANTT  ^=>87  —  FAXLDBB  TO  PLEAD 
rKAUD  AS  DXraNBE  TO  AOTXOH  OK  OUAKANTT 
WAIVER  TBKBEOr. 

In  an  action  on  guaranty  of  a  note  indorsed 
on  its  bach,  where  defendants  have  not  pleaded 
fraud  by  plaintiff  in  procuring  their  guaranty 
by  an  oral  agreement  to  bear  Us  pro  rata  diare 
of  any  loss  that  mi^t  be  oeearioned  to  tiiem 
by  it,  they  cannot  rely  on  the  defense. 

3.  FEADDS,  BTArUTE  OE  *=>20— ORAL  CONTBAOT 
or  OUASANTT  OE  DEBT  OT  AHOTHEE  UTVAUD. 

If  plaintiff  payee  of  a  note  had  made  to  de- 
fendant an  oral  agreement  to  bear  his  pro  rata 
share  of  any  resulting  loss  to  them  as  guaran- 
tors, sodi  agreement  would  have  amoonted  to 
nothing  more  than  a  contract  of  guaranty  of  the 
debt  of  another,  whldi  would  not  have  been  «i- 
forceaUe  unless  in  writing. 

4.  Set-Oet  and  codntebcuiu  ^»24— Aqbxb- 

HENT  TO  8HABE  Ilf  LOSS  Of  OUABARTOBB  NOT 
ENEOBCEABUC  UNTII.  PATMEMT  BT  THEH. 

Where  plaintiff,  payee  of  a  note,  agreed  that 
If  defendants  would  guaranty  it  he  would  stand 
his  pro  rata  share  of  any  loss  oceanoned  to 
them,  in  the  absence  of  allegation  and  proof 
that  defendants  bare  suffered  any  loss  they  can- 
not rely  on  plaintiff's  agreement  as  a  counter- 
claim against  hia  cause  of  sction  on  the  guar- 
anty, having  no  existing  cause  of  action,  as 
required  by  Code  Civ.  Proc.  {  438,  as  it  would 
not  accrue  ontU  their  liability  had  matured  I9 
actual  payment 

B,  GuABARTT  ^»49  —  Release  or  ottaban> 

TOBB  BT  UPAIBlfERT  OB  aUSFENSTON  OE 
CBEDlTOB'a  BIORTS  AQAIHST  PBIROirAI,. 

The  consent  of  plaintiff,  payee  of  a  corpo- 
rate note,  as  director  of  the  corporation,  to  the 
transfer  of  its  assets  to  a  trnatee  for  cr^tora, 
did  not  constitute  an  act  impairing  or  suspend- 
ing plaintiff's  rights  or  remedies  against  the 
company  to  release  other  directors  from  liabil- 
ity on  their  guaranty  of  the  note,  under  Oir. 
Code^i  2819. 

Aiveal    tram  Superior  Court,  Gltar  and 
County  of  San  Frandsco;  Frank  J.  Muia- 
Judge. 

Action  by  W.  J.  McClendon  sgalnBt  S.  Zi. 
Helslnger  and  others.  From  Judgment  for 
plaintiff,  defendant  HelsiDger  and  another 
appeal ;  Alice  M.  McClendon,  as  administra- 


trix of  plalntur,  belnr  substituted  as  re- 
spondent  on  his  death.  Judgment  affirmed. 

Everts  ft  Ehving  and  M.  Q.  Gallaher,  all 
of  Fresno,  Lafayette  J.  Smallpage,  of  Stock- 
ton, and  Walter  B.  Hettman,  ^f  San  Fran- 
cisco, fbr  app^lants. 

Bynm  F.  Stone,  Jr.,  and  Richard  0.  Har- 
rison, both  of  Ban  FnutdsGO,  for  reqNmdent. 

HAVEN,  J.  Action  on  a  ocmtract  of  gtiar- 
ant7.  Plalntue  and  defendants  were  tbe 
directors  at  the  California  Bodidale  Com- 
pany, a  corporation.  Defradants  gnaranteecl 
tbe  payment  to  plalntUr  ol  a  proarissory 
note  of  said  company  In  tbe  sum  of  fSjOOO^ 
which  amount  was  subsequently  reduced  by 
paymeotB  made  thereon  to  $1,182.20,  tbe 
amount  sued  for  her^.  The  emitract  of 
guaranty  was  written  on  the  back  of  the  note, 
and  was  signed  the  Are  deCradanta  coib- 
teraporaneouBly  with  the  executlMi  of  the 
note.  After  the  maturity  of  Uie  note  the 
Caltfomla  Bochdale  Company  (transferred 
all  of  its  assets  to  a  trustee  for  the  benefit 
of  Its  creditors.  Subsequently  a  aettlem'mt 
was  efteeted  with  some  of  the  creditors,  leer- 
ing the  corpora  tl<m  Indebted  to  the  idalntlff 
and  to  certain  other  creditors.  Thereafter, 
with  the  conseut  of  the  corporation  and  of 
sudi  remaining  creditors^  and  with  the  con- 
sent of  the  dtfmdant  Helslnger,  said  true- 
tee  transferred  the  assets  then  remaining  In 
his  hands  to  a  committee  of  threes  consist- 
ing of  the  plalntlfFt  the'  defendant  Hebdnger, 
and  the  defendant  Bennett,  which  transfer 
was  found  to  liaTe  been  made  in  trust  fbr 
the  benefit  of  sudi  remaining  creditors.  The 
trial  court  rendered  Judgment  in  fSTor  of 
plaintiff  and  against  defendants,  all  of  the 
def^dants  having  defaulted  except  Helsln- 
ger and  Bice,  from  which  judgm«it  the  non- 
defaulting  def«idant8  prosecute  this  appeal. 

The  defenses  of  eadi  of  the  de^dants 
were:  First,  that  he  had  signed  the  contract 
ot  guaranty  In  reliance  upon  a  prior  agree- 
mmt  of  plaintiff  to  the  effect  that,  if  the  five 
defendants  would  Edgn  the  same,  plaintiff 
would  stand  his  pro  rata  share  of  any  loss 
that  might  be  occai^oned  to  them  by  reason 
thereof;  second,  that,  ^'ithout  tbe  consent 
of  the  giurantors,  plaintiff  had  released 
the  maker  of  the  note  from  all  liability  there- 
on ;  and,  third,  that  after  the  execution  of 
the  contract  of  guaranty,  tbe  California 
Rochdale  Company,  with  the  consoit  of  the 
plaintiff,  but  without  the  consent  of  the  guar- 
antors, transferred  all  of  its  assets  to  one 
Smith  as  trustee  for  the  benefit  of  Its  cred- 
itors, and  that  thereafter  the  plaintiff  with- 
out the  consent  or  knowledge  of  the  guaran- 
tors, executed  a  waiver  In  writing  of  all  fats 
rights  as  holder  of  the  note  to  participate 
In  the  assets  of  said  corporation.  At  the 
close  of  the  trial  the  court  granted  plaintiff's 
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motlMi  to  strike  ont  the  teattmony  of  certain 
wltneeMg  1^  vlikb  defendant!  attempted  to 
prore  an  oral  agreement  between  plaintiff 
and  defendants  that  plalnttff  would  stand 
his  pro  rata  Aaie  of  any  loss  Oat  might  be 
snffwed  by  them  by  reason  ta  said  guaranty. 
berelnaboTe  referred  to  in  the  first  defense, 
end  In  accordance,  with  the  remaining  erl- 
dence  found  that  no  such  agreement  had  been 
made. 

[1,2]  We  cannot  agree  with  appellanti^ 
cratentton  that  this  ruling  was  erroneons. 
If  there  was  any  conversation  regarding 
BQch  an  agreonent,  It  was  Inadmissible,  as 
tbe  contract  sued  upon  was  In  writing,  was 
comply  in  itself,  and  superseded  all  nego- 
tlatlfflns  or  conversations,  whldi  preceded  or 
accompanied  Its  exeeutloD.  Appellants  do 
Dot  attempt  to  dispute  the  well-eetabllsbed 
rale  that  parol  evidence  Is  Inadmlsslhle  to 
vary  the  terms  of  a  written  iastrum«it  They 
argne,  however,  that  plaintiff  is  estopped  from 
aifordi^  bis  contract  of  guaranty  because 
of  the  oral  agreement  which  they  claim  he 
entered  Into;  that,  If  he  made  such  oral 
agreement  without  intention  of  fulflUing  It, 
It  constltated  fraud  in  the  procurement  of  the 
contract  of  gnaranty,  which  would  preclude 
Its  enforcement.  There  is  no  merit  In  this 
contention.  Traud  as  a  defense  must  be 
pleaded  and  proved.  This  defendants  have 
Dot  done. 

IS.  4]  Appellants  further  claim  that  the  In- 
troduction of  parol  testimony  Co  establish 
this  oral  agreement  was  not  an  att^pt  to 
rary  Uie  terms  of  a  written  contract,  but 
that  It  evidenced  another  collateral  agree- 
ment, which  ctmstltnted  a  [>art  of  the  con- 
sideration for  the  execution  of  the  contract 
of  guaranty.  If  sudi  an  agreement  were 
made,  it  would  have  amounted  to  nothing 
more  than  a  contract  of  gnaranty  of  tbe 
debt  of  another,  which  would  not  have  been 
enforceable  unless  in  writing.  Tbe  cases  dted 
by  appellants  do  not  bear  out  their  conten- 
tion In  this  regard.  Nor  would  such  an 
agre^ent  constitute  a  counterclaim  against 
plalntIff*B  cause  of  action,  as  claimed  ap- 
p^nts,  for  the  reamn  that  the  agreemmt 
pleaded  and  attempted  to  be  proved  was  to 
'^rtand  his  pto  rata  share  of  any  loss  that 
might  be  occBslimed  said  d^Ktdant  by  rea- 
son of  his  becoming  the  guarantor  of  said 
note."  The  record  contains  no  allegati<»i  nor 
proof  that  appeUants  have  as  yet  suffered 
any  loss  by  reason  of  their  gnaranty.  They 
had  therefore,  no  "existing"  cause  of  action 
against  plaintiff  under  such  alleged  agree- 
ment, as  is  required  by  section  438  of  the 
Code  of  Civil  Procedure.  A  cause  of  action 
upon  contract  is  not  "existing,"  within  the 
meaning  of  the  above  section,  until  a  lia- 
bility upon  such  contract  has  matured. 
Provident  Mutual  Building  Loan  Assodatlon 
V.  Davis.  143  GaL  268,  76  Pa&  10S4.  No 
loss  woDld  be  occaabmed  to  defendants  with- 


in tbe  meaning  of  the  alleged  agreeiAent  un- 
til actual  paym»t  was  rand*  by  tbem.  Bvea 
recovery  of  judgment  against  tbem  would 
not  have  i^ven  rise  to  a  matured  rl^t  of 
acUim  In  their  fa-ror  against  the  plalattS. 
Oaks  V.  Scheifferly.  74  CaL  478,  16  Pac  262. 

[8]  The  trial  court  found  that  "the  plaintiff 
did  not  at  any  time  •  *  *  release  the 
Gallfornia  Rochdale  Company  from  liability 
on  the  note  referred  to  In  said  complaint  or 
from  any  part  of  Its  liability  on  said  note." 
Appellants'  contention  that  plaintiff  released 
the  corporation  "or  Its  representative, 
Smith,"  from  Its  obligation  upon  the  note,  is 
unwarranted.  Smith  was  the  trustee  for  the 
creditors.  The  California  Rochdale  Company 
passed  a  resolution  authorizing  and  directing 
dtfendant  Heislnger,  presldoit  of  the  corpo- 
ration, upon  acceptance  of  a  certain  compro- 
mise setUement  by  a  majority  In  number  and 
amount  of  Its  merchandise  creditors,  to  deliv- 
er to  said  Smith  a  copy  of  said  resolution, 
"which  is  hereby  constituted  an  authority 
and  Instruction  to  H.  L.  Smith  to  retransfer 
to  F.  A.  Bennett,  S.  I*.  Heislnger,  and  W.  J. 
McClendw),  or  thdr  nominees,  all  of  the  as- 
sets heretofore  transferred  to  him  by  the 
Oallfomla  Rochdale  Company."  Plitintlff 
and  Heldnger,  as  creditors  of  said  corpcna- 
tlon,  each  executed  a  release  to  Smith  for  all 
dialms  and  demands  whldi  he  *^aa  or  may 
have  against  said  H.  U  Smltti  on  aeconnt  of 
the  aforesaid  transfer  of  asBets,  and  does 
herdqr  consent  that  said  H.  "U  Smith  may 
tranaftr  said  assets  and  pn^wty"  to  aald 
parties.  This  release  does  not  purport  to  be 
a  rdeaae  of  the  corporation,  or  any  one  else, 
from  any  obHgaUon  imder  the  note  In  suit, 
nor  a  waiver  by  plaintiff  of  any  rights  there- 
under. This  is  tiie  (Hily  rdease  In  evidence. 
Reliance  Is  placed  upon  section  2819  of  the 
Civil  Code,  which  provides  tiiat— 

"A  guarantor  Is  exonerated,  except  so  far 
as  he  may  be  inderanifled  by  the  priadpal,  U 
by  any  act  of  the  creditor,  without  the  onnent 
of  the  guarantor,  the  oriiftaal  obligation  of  the 
prlnelpBl  Is  altered  in  any  rea^eet,  or  the  ran- 
edies  or  rlf^ts  of  the  creditor  agaiust  tlie  prin- 
dpal.  in  respect  thereto,  In  any  way  In^ired 
or  BUBpettded.** 

It  Is  not  contended  that  flie  original  obli- 
gation was  altered  In  any  respect  The  con- 
aent  of  plaintiff,  as  a  director  of  the  corpora- 
tion, to  the  transfer  of  the  assets  of  said  cor- 
poration for  ttie  benefit  of  (^editors,  did  not 
ccmstltute  an  act  Impairing  or  suspending  the 
remedies  or  rights  of  plaintiff  against  the 
corporation.  In  this  cwmectlon  anjellflnts  re- 
ly on  the  well-established  rule  that  "a  payeei 
who  voluntarily  releases  the  Ilea  on  property 
which  he  holds  as  security  for  the  payment 
of  his  note,  exonerates  the  guaranty  there- 
on." The  note  in  suit,  however,  was  unse- 
cured. By  his  consent  to  the  transfer  of  tho 
corporate  asseto  to  a  trustee,  plaintiff  neither 
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rdeued  any  mcmUy  fn  bl>  note  nor  cstend- 
«d  the  time  of  poTment. 
The  jadgment  Is  affinned. 

We  ooncnr:  LANQDON,  P.  J.;  BRIT- 
TAIN,  J, 


(42  CaL  App.  741} 

PACIFIO  lUra.  GO.  t.  RASHUSSBN  et  aL 

(OiT.  2887.) 

(District  Court  ot  Appeal,  Pint  District,  DM- 
sloa  2.  Galifoniia.  Au^.  19, 1010,  lUhmlag 
Denied  Sept  18,  1919;  Denied  tqr  Supmne 
Conrt  Oct  16,  1919.) 

1.  MaOHANICS'  XJKNB  «=»S00— TABXANOX  BX- 

tvxeh  notxob  or  oohputiob  <nr  Bunome 

Ann  AOIUAL  DATS  IIOCATEBZAL. 

Appelbmts  in  a  medianic's  lien  foredosnn 
action  may  not  complala  that  a  notice  specified 
the  date  of  compIetioD  of  a  building  as  Decem- 
ber 19th,  whereas  the  court  found  the  date  was 
really  December  24th,  since  Code  CIt.  Proc.  | 
1187,  then  permitted  notice  within  10  days  after 
completion,  and  appellants  did  not  file  their  lien 
claim  within  indt  time  after  Decembw  24t3i, 
and  they  were  not  injured. 

2.  Apful  avd  kkbob  «s3lftil(l)— BtaronroB 
OK  ooimionHO  ktidxhcx  hot  BBrzavBD. 

Where  the  eridotce  to  support  findings  of 
trial  court  is  scant,  but  oonflietfav,  tlw  flndlnss 
win  not  be  disturbed. 

8.  BfECHAIflCa*  UXNB  «=>281(2}— Btiobrck 
SUFnCIKNT  TO  SHOW  ACCKPTANOX  OF  WOBK 
OH  SFBCmO  DATX. 

.  In  consolidated  actions  for  foreclosure  of 
medianlei^  liens,  erldwee  held  snflSdent  to  snp- 
pMt  the  findinfs  of  the  trial  court  in  relation  to 
the  acceptance  of  tiie  worlt  of  both  painter  and 
plasterer  as  of  a  spedfic  date. 

4.  Mechanics'  liens  4=>132{4)— Claim  xn> 
tauo  fob  vailtmx  to  vilb  hoticx  wxthih 
mauiuiKD. 
Where  daimants  did  not  file  thdr  notices  ot 
mechanics'  liens,  either  within  the  tiiAe  Uiqited 
after  the  notice  of  completion  or  within  the  time 
limited  after  the  completion  of  their  original 
contracts,  their  liens  are  not  valid,  because  of 
failnre  to  comply  with  Code  Civ.  Proc.  |  1187. 

Ai^ieal  irom  Superior  Court,  Alameda 
Conn^;  BTerett  J.  Brown,  Judge. 

Consoltdated  mecbaniCB*  lien  actions,  in 
which  the  Padflc  Manufacturing  Company,  a 
corporatirai,  and  others,  were  plaintifts.  and 
C.  H.  Basmnssen  and  others  were  defend- 
ants.  From  the  Judgmoit  rendered.  Brie 
Petersen  and  H.  W.  Laasoi  appeal.  Afflzmed. 

Carl  F.  Wood,  and  L.  D.  Manning,  of  Oak- 
land, for  appellants. 

W.  B.  Btnehart,  of  Oakland,  for  reapcmd- 
ents. 

I/ANGDOM,  P.  J.  This  Is  an  appeal  by  Br- 
ie Petersen  and  H.  W.  l4tB8en,  two  of  the 


plalntlflW  In  a  oouoUdated  actltm  to  fi>re- 
dose  mechanics'  liens,  first,  from  that  por- 
tion ot  the  dedxlon  of  the  trial  court  taiAdlns 
that  the  sum  of  $4AS0,  found  to  be  the  un- 
paid balance  owing  from  Conrt  Uvennor^ 
Na  77,  Foreatem  eC  Anwrica,  tbe  owner  of 
the  building  upon  which  the  work  was  per- 
formed, to  the  defendant  Rasmnasen,  the  ooo- 
tractor,  was  payable  to  defendant  Fanners' 
it  Mwchanti^  National  Bank  of  Lirermoreiuk- 
der  an  assignment  and  that  audi  snm  was 
not  subject  to  paymoit  of  tlie  anonnts  found 
to  be  due  appellants  tar  labor  and  matorlala 
used  In  the  constrndton  of  tbo  building; 
and,  secoi^  from  that  portion  ot  Qie  ded- 
siosi  and  judgment  denying  appellants  a  Ueo 
against  the  land  on  whldk  tbe  building  was 
constructed.  The  amoonta  ot  the  aiipellanta' 
claims  were  determined  by  the  findings  and 
Jndgmoit  ordered  In  their  favor  for  such 
amounts  against  the  contractor,  Raamussen. 

On  May  6, 1014,  Conrt  LlTormore^  Oiroii^ 
Its  buUding  committee,  entered  into  an  agree- 
ment In  writing  with  Raamussen,  as  contrac- 
tor,  for  the  erection  of  a  building  on  a  lot  in 
LlTermoi^  Alameda  county.  The  contract 
pxloa  was  to  be  sosnethlng  over  (14.000,  pay- 
able  in  monthly  Installments  during  the  prog- 
ress of  the  work,  in  sums  equal  to  75  per 
cent  of  the  value  ot  the  work  done  up  to  the 
date  of  payment,  the  remaliUng  S9  per  cent 
to  be  paid  86  days  after  final  completion  of 
the  work.  Tb^  conrt  found  that  npcm  the 
commotion  of  the  work  there  was  due  the 
contractor  the  sum  ot  $4^60,  whidi  had  pre- 
vlonsly  been  ascdgned  by  him  to  the  defmd- 
ant  Fanners*  ft  Bferchants*  National  Bank 
to  secure  a  note  of  the  contractor,  which  note 
was  given  for  moo^  advanced  by  tbe  bank 
and  used  In  the  erectl<m  of  tbe  building.  The 
causes  of  action  stated  in  die  complaint  of 
appellant  Petersen  include  a  number  of 
claims  assigned  to  said  appellant  by  other 
lien  claimantB,  wbldi  will  be  conddered 
later. 

Appellants  contend  that  a  valid  notice  of 
completion  was  never  filed  by  the  owner,  and 
that  therefore  it  Is  precluded  from  maintain- 
ing any  d^ense  based  upon  the  ground  that 
the  liens  were  not  filed  In  time,  under  the  pro- 
visions of  section  1187,  Code  of  Civil  Proce- 
dure. The  facts  involved  In  this  determina- 
tion are  that  on  December  19,  1914,  Court 
Llvermore  occupied  the  building,  which  was 
substantially  completed  at  that  time,  but 
there  remained  unfinished  at  that  time  the 
exterior  painting  and  a  small  amount  of  plas- 
tering and  ccmcrete  work,  of  the  value  of 
about  $4.30.  The  court  found  that  sudi  oc- 
cupation and  use  of  the  building  by  Court 
Llvermore,  on  and  after  the  19th  day  of  De- 
cember, 1914,  was  opei^  and  notorious  and 
well  known  to  alt  of  the  parties  plaintiff  and 
defendant  in  this  action.  Including  all  of  the 
11m  dalmants  In  the  consolidated  actions. 
The  conrt  found  that  the  contractor,  Rasmna- 
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sen,  completed  the  constnictioii  of  said  build- 
ing on  tbe  24tb  day  of  December.  1914,  and 
that  said  building  was  accepted  by  said  own- 
er  OD  said  24tli  day  of  December,  and  a  notice 
of  completion  and  acceptance  thereof  was 
duly  filed  and  recorded  in  the  office  of  the 
connty  recorder  of  Alameda  county  on  said 
^tb  day  of  December,  1914,  and  that  all  of 
tbe  parties  to  this  action  and  all  of  the  lien 
claimants  mentioned  therein,  except  Robert 
Howden,  had  knowledge  of  the  completion  of 
Bald  building  on  and  after  the  actnal  date  of 
completion  thereof  as  found  by  the  court,  to 
wit,  tbe  24th  day  of  December,  1914. 

[1]  Tbe  notice  of  comp1eti(m  filed  and  re- 
corded on  December  24th  specified  the  date 
of  completion  as  of  December  19th,  and  the 
appellants*  objection  is  that,  as  the  court 
found  said  date  of  completion  was  really  De- 
cember 24th,  the  notice  should  have  so  stated, 
and  that,  as  It  stated  that  fhe  completion 
date  was  December  IQth,  Instead  of  December 
24th,  said  notice  Is  fatally  defective,  as  not 
b^g  in  conformity  witb  the  statute.  Sec- 
tion 1187,  Code  of  Civil  Procedure,  as  it 
stood  at  the  time  of  this  notice,  provided  that 
the  owner  may  within  10  days  after  comple- 
tion of  any  contract  file  for  record  In  the  of- 
fice of  the  connty  recorder  a  notice  setting 
forth  tbe  date  when  the  same  was  completed, 
together  with  bis  name,  etc.  While  It  may  be 
true  thAt  if  the  lien  claimants  had  relied  up- 
on this  notice  of  completion  as  filed,  and  had 
filed  their  claims  within  the  30  days  allowed 
after  the  time  stated  In  the  notice  as  the  date 
of  completl<m,  the  owner  would  have  been  es- 
topped  to  deny  that  such  date,  so  stated,  was 
not  tbe  actual  date  of  completioo — ^in  the 
present  case,  the  claimants  and  their  assign- 
on  neither  filed  their  claims  within  30  days 
of  the  date  stated  in  the  notice,  nor  within 
30  days  from  December  24th,  the  date  found 
by  the  court  to  have  been  the  actual  date  of 
cmnidetlon  and  the  date  upon  which  the  no- 
tice was  filed  and  recwded.  They  are.  there- 
fore, not  Injured  and  In  no  position  to  oom> 
plain. 

The  court  also  found  that  on  the  24th  day 
of  Deceml)er,  1014,  it  was  agreed  and  under- 
stood by  and  between  plaintiff  Petersen  and 
defendant  Basmussen  and  said  Court  Liver- 
more  that  the  work  and  contract  of  said 
plaintiff  Petersen  should  be  and  the  same 
was  accepted  on  said  date,  omitting  there- 
from the  aforesaid  concrete  work,  amounting 
to  $4.30,  Which  It  was  agreed  between  the 
parties  aforesaid,  on  said  day,  might  be  per- 
formed at  such  time  thereafter  as  would  be 
proper  and  convenient  for  said  Petersen,  and 
that  as  to  said  last-raentloned  work  no  time 
of  performance  was  agreed  upon  and  no 
time  of  payment  fixed ;  that  the  performance 
of  same  was,  by  said  agreement  between  tbe 
said  parties,  eliminated  from  the  contract  of 
said  plaintiff  Petersen,  and  a  new  contract 
made  with  relation  thereto  as  aforesaid, 
wherein  and  whereby  It  was  agreed  that 


Petersen  might  perform  the  same  and  should 
receive  therefor  when  performed  the  sum  of 
$4-30,  the  same  to  be  paid  by  defendant  Bas- 
mussen, and  that  the  said  Court  lirermore 
did  not  agree  to  pay  the  same. 

[2]  With  reference  to  the  other  work  re- 
maining unfinished  on  December  24th — ^1.  e.* 
the  exterior  painting,  contracted  to  be  done 
by  Morrill  &  Walters,  assignors  of  Petersen 
— the  court  found  that  said  contract  was  ac- 
cepted as  fully  performed  by  said  Basmussen 
and  the  said  Court  Llvermore  on  the  24th  day 
of  December,  1914,  for  all  the  purposes  of  tbe 
completion  of  said  building ;  that  on  the  said 
24th  day  of  December,  1914,  it  was  agreed 
and  understood  between  Morrill  ft  Walters, 
Basmussen,  and  said  Court  Llvermore  that 
the  work  and  contract  of  said  Morrill  &  Wal- 
ters should  be  and  the  same  was 'on  said  day 
accepted,  omitting  therefrom  the  aforesaid 
unfinished  portion  of  said  work,  amounting 
in  value  to  the  sum  of  $153,  which  it  was 
agreed  between  the  parties  might  be  perform- 
ed at  such  time  thereafter  as  would  be  prop- 
er and  convenient ;  and  that  the  performance 
of  the  same  was  by  agreement  between  the 
parties  eliminated  firom  the  contract  of  Mor- 
rill ft  Walters  and  a  new  contract  made  with 
relation  thereto. 

[3]  Appellants  contend  that  there  Is  no  evi- 
dence to  warrant  the  above  findings  that  new 
contracts  were  entered  Into  between  the  par* 
ties  for  the  completion  of  the  cemwit  work 
and  painting  work,  and  that  the  original  con- 
tracts for  such  work  were  accepted  as  com- 
pleted by  the  owner  as  of  December  24th.  It 
Is  true  the  evidence  to  warrant  these  findings 
is  scant;  but  there  is  a  conflict  In  the  evi- 
dence, and,  if  there  Is  any  evidence  from 
which  these  findings  could  be  made,  th^  are 
not  subject  to  review  here.  We  find  In  the 
record  the  agreement  signed  by  Morrill  ft 
Walters,  the  painters,  and  also  signed  by 
Basmussen.  the  contractor,  on  or  about  De- 
cember 24th.  which  reads: 

"We  hereby  agree  that  the  value  -of  the  un- 
finished painting  work  on  the  Foresters'  Hall 
on  Saturday,  December  19,  1914,  as  compared 
with  the  entire  contract  price  for  this  painting, 
amounts  to  $153;  in  other  words,  our  total 
contract  for  paintisg  amounts  to  $654,  and 
painting  work  completed  December  19,  1014, 
amounts  to  $500,  and  aa  above  noted  the  un- 
finished work  amounts  to  $153." 

A  similar  agreement  was  signed  by  Peter- 
sen In  relation  to  the  unfinished  portion  of 
the  plastering  and  concrete  work,  amounting 
to  $4.30.  In  relation  to  these  two  agreements 
we  have  tbe  testimony  of  Basmussen,  the  con- 
tractor, that,  when  these  agreements  were 
signed,  Basmussen  showed  to  Mr.  Walters 
and  to  Mr.  Petersen,  respectively,  a  letter 
from  the  architect  explaining  that  he  want- 
ed to  have  the  building  accepted  to  meet  all 
legal  requirements,  and  requesting  an  esti-' 
mate  of  and  agreement  concerning  the  un- 
finished portion  of  the  work,  which  letter  Is 
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a  part  of  the  record  here ;  Qiat  Walters  was 
with  RasmosB^  when  tbe  agreement  waa 
presented  to  Petersen;  tbat  tbe  letter  from 
the  architect  was  shown  to  Petersen,  and 
that  It  was  explained  to  him,  as  It  had  been 
to  Mr.  Walters,  that  the  owner  wanted  to 
have  the  building  accepted,  and  that  the 
painting  might  be  completed  when  the 
weather  permitted.  We  think  this  erldence 
Is  snffldent  to  support  the  findings  of  the 
trial  court  In  relation  to  the  acc^tance  of 
the  work  of  both  the  painter  and  plasterer 
as  of  December  24th. 

[4]  Under  the  findings  It  therefore  appears 
that  neither  tbe  plaintiff  Petersen  nor  his  as- 
signor, Morrill  ft  Walters,  have  valid  liens 
under  tbe  provlsloos  of  section  1187,  Code  of 
Civil  Procedure.  They  did  not  file  their  no- 
tice of  lien,-' either  within  the  time  limited 
after  the  notice  of  completion,  or  In  the  time 
limited  after  the  completion  of  th^r  original 
contracts.  Under  the  findings  of  the  trial 
court,  this  Is  also  true  of  the  lien  of  the  ap- 
pellant Lassen,  and  of  the  various  lien  claim- 
ants whose  claims  were  assigned  to  Petersen. 

The  Judgment  Is  affirmed. 

W«  eoncnr:  BRXITAIN.  J.;  HATBN,  J. 


(42  Cal.  App.  TSI) 

laCHAUDK  T.  NEW  ALMADBK  00. 
(OlT.  S883.) 

(District  Court  of  Appeal,  First  District,  Divl- 
sioD  2,  (^lifomia.  Aug.  18,  1919.  Bebeariog 
Denied  by  Supreme  Court  Oct  Ip,  1919.) 

Minis  and  minkkai^  4=997— DvPLOTts  not 

BAVIIIO  INTEBEST  IN  UINB,  PAID  VOB  OKI 
PBODUOED,  NOT  PABTNEBS. 

Where  mine  owner  made  oral  agreement 
with  certain  number  of  Its  employes  giving  them 
the  right  to  open  up  abandoned  tunnel,  agree- 
ing to  pay  them  at  specified  rate  for  ore  deliv- 
ered to  It^  and  furnishing  them  with  toob 
wherewith  to  do  work,  the  employfti  were  not 
"mining  partners"  tmder  Civ.  O0A9,  H  2611, 
S012.  2616,  not  having  any  Interest  In  or  right 
to  possession  of  the  mine,  and  the  oontraet  be- 
ing merely  one  of  employment. 

[Ed.  Note.— For  other  definltitms,  see  Words 
and  Flirases,  First  and  Second  Series,  Mining 
Partnership.] 

Appeal  from  Superior  Court;  Cit7  land 
County  of  San  Frandsoo;  B.  P.  Shortal^ 
Judge. 

Action  b7  A.  Michalek  against  the  New 
Almaden  Company.  Judgment  for  plalntUK, 
and  defendant  appeals.  Iteversed. 

David  M.  Burnett,  of  San  Jose,  and  John 
J.  OToole,  of  San  Francisco,  for  appellant. 

Arnold  C.  Lackenbach,  B.  Porter  Ashe,  and 
Boland  Beesey,  all  of  San  Francisco,  for 
respondent. 


HAVEN,  J.  Plaintiff  sued  as  the  assignee 
of  five  Individuals,  who  are  alleged  to  have 
been  the  members  of  a  mining  partnership, 
for  the  recovery  of  the  reasonable  value  of 
work  and  labor  performed  by  said  assignors 
imder  a  license  for  tbe  working  of  the  miur 
ing  property  of  defendant  The  license  was 
granted  by  oral  agreement  between  defend- 
ant and  seven  persons,  of  whom  one  had 
died  and  three  others  bad  withdrawn  from 
the  partnership  prior  to  the  assignment  to 
plaintiff,  thus  leaving  but  three  of  the  origi- 
nal licensees  who  joined  in  the  assignment 
The  other  two  assignors  are  alleged  to  have 
become  members  of  the  partnership  after  the 
acquirement  by  it  of  the  license.  The  defend- 
ant pleaded  a  defe<^  of  parties  plaintiff,  both 
by  demurrer  and  answer;  and  also  pleaded 
in  abatement  of  plaintiff's  cause  of  action 
that  If  any  partnership  existed  among  tbe 
plalntUTs  assignors.  It  was  a  general  and 
not  a  mining  partnership,  which  transacted 
Its  business  under  a  designation  not  showing 
the  names  of  the  persons  Interested  as  part- 
ners, and  that  no  certificate  had  ever  been 
filed  or  published  by  such  partnership,  as 
required  by  sections  2466  to  2469  of  the  Civil 
Code.  Defendant  further  contended  that  if 
the  partnership  was  a  general  one  tbe  entire 
partnership  claim  was  not  assigned  to  plain- 
tiff. These  defenses  were  valid  unless  a  min- 
ing partnership  existed.  Plaintiff  alleged 
such  a  partnership.  Both  parties  assumed - 
that  it  was  essential  to  plaintiff's  recovery 
to  allege  and  prove  the  existence  of  a  mining 
partnership,  and  the  Jury  was  so  instructed. 
The  vital  question  Involved  In  the  appeal 
Is  whether  or  not  a  mialng  partnership  ex- 
isted among  plaintiff's  assignors  by  reason 
of  the  relations  among  themselves,  or  be- 
tween them  and  the  defendant  There  Is  no 
conflict  In  the  testimony  as  to  the  facts, 
which  may  be  summarized  as  follows: 

The  defendant  is  the  owner  of  a  qnick- 
sUver  mining  prc^erty  in  Santa  Clara  county. 
The  persons  who  are  alleged  to  have  form- 
ed tbe  mining  partnership  had  been  working 
as  miners  upon  this  property.  In  December, 
1915,  one  of  auctx  miners,  who  acted  as  the 
spokeaman  for  his  associates,  approached  the 
foreman  of  the  mine  and  stated  that  he  and 
some  others  of  the  miners  had  gone  into  an 
abandoned  tunnel  from  another  part  of  the 
mine  and  discovered  a  lot  of  quicksilver 
metal  there,  whidi  they  wanted  to  get  out; 
that  the  only  way  to  do  so  would  be  to  open 
up  that  tunnel;  and  that  he  and  six  others 
desired  to  go  Into  partnership  and  try  to 
open  it  up.  The  foreman  referred  the  miner 
to  his  superior  office,  the  general  manager 
of  the  mine.  At  a  subsequent  Interview  be- 
tween the  manager,  the  foreman,  and  the 
spokesman  for  the  alleged  partners,  the  fore* 
man  advised  the  manager  of  the  desire  of 
the  miners  to  obtain  the  privilege  referred  to, 
and  an  oral  arrangement  was  then  entered 
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Into  betweoi  the  general  numagcv  and  the 
miners  vhereby  It  was  agreed  that  the  min- 
ers dionld  have  the  prlrtlege  of  opening  ap 
the  tannel  referred  to.  and  "to  take  out  tlM 
ate  and  deliver  it  to  Uie  company  for  one 
and  a  half  years  after  the  omipletlan  of  the 
tannei,"  for  which  the  company  was  to  pay 
them  at  ttie  rate  of  (6  per  ton  for' each  one 
per  ceat.  of  qulckailrer  In  the  ore  delivered 
by  them  to  defendant  at  the  month  of  the 
tunnel;  that  the  defendant  wonid  furnish 
tbem  with  all  the  necessary  mining  tools 
and  supplies  for  the  purpose  of  opening  the 
tonneU  but  that  they  were  to  furnish  their 
own  board.  TbA  miners  were  to  receive 
nothing  in  the  wfiy  of  wages,  but  were  to  do 
tbe  work  upon  th^r  own  account  The  prop- 
erty to  I>e  worked  was  the  property  of  the 
defendant.  There  was  no  agreement  that 
the  miners  were  to  acquire  any  Interest  in 
the  mine,  nor  in  the  ore  wbai  It  was  taken 
out;  but  they  were  to  deliver  it  to  the  de- 
fendant and  to  receive  compensation  for 
their  work  at  the  rate  above  apectfled.  Tbej 
were  not  bound  to  work  any  q>ecifled  length  of 
time,  bnt  could  stop  whenever  they  found  that 
they  would  not  get  enough  compensation  out 
of  the  ore  to  satisfy  them.  There  was  no 
writing  evidencing  the  contract  The  record 
contains  evidence  to  tbe  efTect  that  the  li- 
censees were  referred  to  among  themselves 
and  the  employte  o£  defoidBnt  as  partp 
ners,  and  were  generally  lecagnlsad  as  sadL 
nds  la  BO  ptoot,  howem,  of  Uie  existence 
of  fbc  pecidiar  chancter  of  partn^shlp 
necessary  fbr  the  sncoessfnl  maintenance  of 
plalBtUTs  cause  of  action. 

The  court  instructed  the  jury  that  their 
verdict  must  be  for  the  defendant,  unless 
they  found  the  existence  of  a  mining  part- 
nership, and  that  the  work  performed  by 
plaintUTs  assignors  was  so  performed  by 
them  as  a  mining  copartnership  and  not  as 
individuals.  In  d^nltlon  of  a  "mining  part- 
nership" and  Its  attributes  the  court  read 
to  the  jury  sections  2511.  2012,  and  2516  of 
the  Civil  Code.  The  jury  found  a  verdict 
in  favor  of  plaintiff,  from  whidi  the  defend- 
ant appeals,  urging  that  the  verdict  is  not 
supported  by  the  evidence.  Defendant's  mo- 
tion for  a  new  trial  was  l)ased,  among  other 
things,  upon  the  same  ground,  and  was  de- 
nied by  the  trial  court. 

The  facts  above  recited  do  not  prove  the 
existence  of  a  mining  partnership.  Under 
the  sections  of  tbe  Civil  Code  above  referred 
to  and  the  authorities  in  wtiich  the  nature 
of  such  a  partnership  has  been  considered, 
the  ownership  of  an  Interest  in  a  mine,  or 
the  right  to  the  possession  thereof,  or  an 
option  to  purchase  the  same,  is  a  prerequi- 
site for  the  existence  of  such  a  partnership. 
Under  section  2511  of  tbe  Civil  Code: 

"A  mining  partnership  exists  when  two  or 
more  persons  who  own  or  acquire  a  mininc 
daim  for  the  poxpoae  of  working  it  and 


tractlag  the  mineral  therefnHB  aetnally  engage 
in  worfclnf  the  same." 

Under  0ils  definition,  the  ownenOilp  or 
acquirement  of  a  mining  dalm,  or  <rf  at 
least  an  Interest  tberdn,  and  tbe  actual  en- 
gagemait  In  westing  such  a  dalm,  are  both 
essential  before  a  mining  partnership  can 
be  said  to  exist.  A  mining  partnership  exists 
by  reasm  of  tlie  jctot  interest  of  the  part- 
ners In  a  mining  dalm.  In  tbe  case  at  bar 
the  all^^  partners  had  no  sudi  Interest 
when  the  alleged  partnership  was  fbrmed, 
nor  did  they  sobaequently  acquire  any. 
Their  contract  amounted  to  nothing  more 
than  the  privilege  of  working  upon  a  mine 
In  whldi  they  neither  had  nor  were  to  ac- 
quire any  Intarest,  It  was  a  contract  of  em- 
ployment. 

Respondent  relies  ujhhi  certain  ebthorlttes 
which  hold  that  tbe  ownership  of  a  mining 
elalm  In  fee  is  not  necessary  for  the  ex- 
istence of  a  mining  partnership,  and  that 
su(^  partnership  "can  be  formed  elthor 
to  prospect  for  and  locate  mines,  or  to 
work  mines  belonging  to  other  persons 
or  to  any  or  all  of  the  Individual  members.** 
27  Cyc.  756.  An  examination  of  the  cases 
cited  by  the  text-writers  discloses  that  the 
mining  partnerships  there  Involved  were  de- 
creed by  reason  of  the  existence  In  the  par^ 
nera  of  some  Interest  in  the  property,  or  of 
a  right  of  possession  In  th^r  own  rif^t,  as 
distinguished  from  that  of  the  owner.  The 
recent  case  of  Harper  v.  Hloan,  177  Cal.  174, 
169  I^c  1043,  181  Pac:  776,  Is  dted  by  re- 
spondent, and  is  an  example  of  similar  cases. 
In  tliat  case  the  plaintiff  acquired,  under  his 
contract,  the  privilege  of  purdiasing  tbe 
property,  and  conveyed  to  his  associates  a 
portion  of  that  right  Sudi  a  contract  vests 
in  the  holder  thereof  an  equitable  or  contin- 
gent Interest  in  the  property  itsel£  In  Crow- 
ley V.  Genesee  Ulning  Co.,  66  Cat  273,  the 
court  construed  a  contract  by  which  the  plain- 
tiff was  employed  to  work  in  a  mine  belon^g 
to  defendant  for  the  purpose  of  taking  out 
what  la  known  as  "tribute  rock,"  and  deliver- 
ing it  at  the  defendant's  quartz  mine,  to  be 
crushed  at  its  mill  free  of  cost  or  expense 
to  the  plaintiff,  and  as  compensation  for  his 
services  one-half  of  the  gross  proceeds  of 
each  crushing  was  to  be  paid  to  the  plaintiff. 
That  contract  was  held  to  be  a  "contract 
of  employment  under  section  1065,  Civil 
Code."  In  Hudepohl  v.  Liberty  Hill  Con- 
solidated Mining  St  Water  Co..  80  Cal.  563, 
568,  22  Pac.  339,  340,  a  written  contract  was 
executed  by  tbe  superintendent  of  a  mlnmg 
company  to  plaintiff  and  an  associate,  wldch 
contract  stated  that  the  mining  company 
leased  to  tbe  plaintiff  and  his  associate  "the 
right  and  privilege  to  work  and  mine"  cer- 
tain mining  property;  that  the  company  was 
to  make  improvements  necessary  for  com- 
mencing and  carrying  on  the  work;  and 
that  the  other  parties  were  to  work  and  mine 
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Qie  ground  and  receive  one-half  of  all  the 
gross  products  as  compensattoL  In  oonctru- 
Ing  that  contract  the  court  aald : 

"Sndi  a  contract  does  not  create  the  relation 
of  landlord  and  tenant,  but  fixes  a  mle  of  com- 
pensation for  services  rendered.  It  is,  in  all 
its  essential  features,  a  contract  for  labor  to 
be  performed,  and  to  be  inid  lor  by  a  ehaie  of 
the  profits  realized  from  such  labor.'* 

It  was  admitted  upon  the  trial  by  the  at- 
torney for  respondent  that  the  contract  here 
Involved  evidenced  a  license  and  not  a  lease. 
In  Wheeler  v.  West,  71  CaL  126, 128,  11  Pac 
871,  873,  an  oral  contract  was  Involved,  under 
which  defendants  were  to  enter  and  work 
a  certain  portion  of  the  mine  as  they  saw 
fit  and  to  exercise  their  own  discretion  wheth- 
er they  worked  it  or  not.  That  contract  was 
held  to  convey  to  defendants  a  mere  license 
and  not  a  lease.  In  diatlnKuisliing  the  legal 
rights  of  a  licensee  from  those  of  a  tenant 
under  a  lease,  the  court  used  the  following 
language: 

"Tbere  is  a  broad  distinction  between  a  lease 
of  a  min^  nnder  which  the  lessee  enters  into 
possession  and  takes  an  estate  in  the  property, 
and  a  license  to  work  the  same  mine.  In  the 
latter  case  the  licensee  has  no  permanent  in- 
terest, property,  or  estate' in  the  land  itself, 
bat  only  In  the  proceeds,  and  in  such  proceeds 
not  as  realty,  but  as  personal  property,  and 
his  possession,  like  that  of  an  individaal  under 
m  contract  with  the  owner  of  land  to  cut  timber 
or  harvest  a  crop  of  potatoes  thereon  for  a 
share  of  the  proceeds,  is  the  possession  of  the 
owner" — quoted  to  the  same  effect  in  Shaw  v. 
Caldwell.  16  Gel  App^  7, 116  Pae.  941. 

De  Haro  t.  United  States,  6  Wall.  D99,  627, 
IS  L.  Ed.  681,  announces  the  same  doctrine. 

The  Twdlct  was  not  supported  by  the  evi- 
dence In  that  no  mining  partneniilp  was 
proTed.  Under  ttie  facts  disclosed  ^  the 
record,  the  doctrine  of  estoppel  relied  upon 
bj  respondent  can  have  no  application. 

The  judgment  is  reversed. 

We  concur:  LANGDON,  P.  J.;  BBET* 
TAIN,  J. 


«l  Cal.  App.  637) 
ROSENTHAL  V.  SILVBIRA.  (Civ.  2666.) 

(District  Court  of  Appeal.  VliBt  District,  Di- 
vision 1,  CaHfomia.  Aasust  12,  1019.  Be- 
hearing  Denied  by  Supreme  Court  Oct.  9, 
1919.) 

1.  VbNDOB  and  FtmcHASEB  €=>85— EVIDENCB 
INSUmCIENT  TO  SHOW  ACCEPT  ANCX  OF 
QnZTCLAnC  DEED  BT  VBIfDOB  AITD  BE8CIS- 
SXOH. 

Where  purebaser  served  quitclaim  deed,  r^ 
leasing  his  interest  in  the  land,  upon  vendor 
wbo  was  unable  to  read  or  understand  the  Eng- 
lish language,  and  vendor  within  two  days  hand- 
ed doed  to  bis  lawyer,  who  returned  it  to  pur- 


chaser as  soon  as  he  could  ascertain  proper  ad^ 
dress,  thm  was  no  acceptance  of  deed  w  ao- 
quioscoice  by  vendw  in  rescission  of  contract. 

2.  YWf DOB  AVD  rUBCRASEB  ^128— BVIDBHOB 
BHOWIire  ASSXOITHSIIT  or  IHTBBBBT  BT  PITB- 

■QHASBB  BETORS  ATTEUFT  TO  BE8CIKD. 

In  puzcbaser's  action  to  rescind,  invtdving 
issue  of  whether  third  parties,  to  whom  pur- 
chaser had  transferred  interests  In  the  contract 
prior  to  purchaser's  attempt  to  rescind,  had 
abandoned  their  rights,  thereby  enabling  pur- 
chaser to  revest  vendor  with  title  free  from  any 
clond  created  by  the  contract,  finding  that,  at 
time  of  purchaser's  attnnpt  to  resdnd,  sndi 
other  persons  had  no  Interest  in  the  cmitract, 
hM  a^lsst  -wtitbt  of  evidence. 

8.  ApnEAZ.  AND  KBBOR  ^»888  —  AFIELLABT 
ESTOPPED  Off  APPEAL  TO  OBJECT  TO  CONSID- 
XBATIOH  OF  DESO. 

Where  sabstance  of  deed  and  date  book  and" 
page  of  its  recordation  were  read  into  the  rec- 
ord during  the  trial,  and  the  existence  of  the 
deed  appeared  to  have  been  considered  before 
lower  court  by  all  parties,  plaintiff  was  estosH 
ped  on  appeal  from  objecting  to  consideration 
of  deed,  though  deed  Itself  had  not  been  ad- 
mitted in  evidence. 

4.  Deeds  4^=9121  —  Vbndob  ahd  fcbchasbb 

«:3ll6— TBNDEB  OV  quitclaim  DEED  INSUT* 
nciENT  AS  A  BECOnVETANCE  TO  VENDOB, 

Where  purchaser  made  quitclaim  of  the- 
property  to  third  party,  a  subsequent  quitclaim' 
deed  served  upon  vendor  by  purchaser  was  in- 
sufficient as  a  tender  of  reconveyance,  since  it 
failed  to  revest  vendor  with  title  freed  from 
the  dcmd  created  by  contract  of  sale,  for  a 
quitclaim  deed  conveys  no  more  than  present 
interest  of  grantor. 

6.  Vbndob  ahd  fubchaseb  «=»5S— Sau  op 

TBACT  and  conveyances  Or  PABTS  THKBEOP 
A  BBPABABU  OOMTBAOT. 

Contract  fw  sale  of  large  tnct  of  land,  re- 
quiring vendor  to  conv^  one  or  more  acres  upon 
payment  of  certain  price  per  acre,  was  a  divisi- 
ble and  separable  contract,  such  that  full  per- 
formance of  one  part  might  be  made  by  both 
parties  without  affecting  the  eubsequeot  per- 
formance or  right  of  pe^rmance  aa  to  remain- 
der. 

6.  Vbndob  and  pubohasbb  4=9146— Right  to> 
convetance  op  pbopobtionai,  nuiibbb  op 
acbes  upon  uaeihq  xnxtzal  patuent. 

Where  contract  for  sale  of  certain  tract  of 
land,  at  certain  price,  to  be  paid  within  cer- 
tain time,  provided  for  conveyance  of  one  or 
more  acres  upon  payment  of  certain  price  per 
acre,  purchaser  was  not  entitled  to  conveyance 
of  proportional  number  of  acres  for  initial  pay> 
ment  made  upon  execution  of  contract;  such 
payment  being  a  general  payment  on  vtle»  of 
tract  as  an  entirety. 

7.  Vendob  and  pubchasbb  «=3334(G)  —  Db< 
vault  bt  vendob  in  cokvetahoe  of  pob- 

TI0N8  OP  TBACT  SOLD  HOT  AnxOriHO  BNTIBB 
CONTBACT. 

Where  contract  provided  for  sale  of  tract 
of  land  St  certain  price  to  be  paid  a^  or,  at 
purchaser's  option,  before  specified  date,  and  re- 
quired vendor  to  convey  one  or  more  acres  upon 
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VorAuei's  parment  of  a  ipedfled  price  per 
■cr^  ▼endor'a  refusal  to  convey  certain  num- 
ber ot  acrea  upon  Cmder  of  reqalred  amoant, 
before  pvehaaer  bad  exercised  option  bj  payinf 
or  tuodpring  total  purchase  price,  was  not  a 
default  1^  vendw  ot  tbe  entire  contract,  but 
was  mere  refusal  to  carry  out  a  pwtion  thereof 
not  cntitlliig  pordiaser  to  recoter  initial  pay- 
ment made  upon  execution  of  the  contract. 

&  TSmWB  ASD  rUBCHABKB  YkNDKE 
nf  DBrAtTX,T  HT  FAIUNO  to  pat  OB  TBNDBB 
TXNDOB  TAXES  ADVAKOED. 

Where  contract  required  porcbaaer  to  pay 
taxes,  but  it  was  subsequently  asreed  that  ven- 
dor dwuld  pay  taxes  and  that  amount  due 
tboefor  should  thereafter  be  adjusted  between 
the  parties,  purchaser  did  not  fully  perform  un- 
der the  contract  without  payinc  or  ctttxbxg  to 
pay  tBzea  advanced  by  vendor,  tiioash  vendor 
■ever  requested  paymoit. 

9.  VBNDOB  AHD  FUBCHAflIB  «=379— NEXTHXB 
FABTT  COULD  KUM  ON  GONTBAOT  WXTHOCT 

piBFoncAK<a  or  cordxtioiib. 
Where  land  contract  provided  for  payment 
ef  porehaM  piiee  widiin  cMtain  period  and 
Interest  and  taxes  by  purchaser  and  for  con- 
veyance by  vmdor  ct  one  or  more  acres  upon 
payment  of  certain  price  pw  acre,  neither  par- 
ty ooold  maintajp  action  thereon  without  first 
performinc  all  the  conditions  previously  to  be 
perfonned  hy  him. 

10,  l^HDOB  AHD  PUBCHABBB  «=»107  —  BVI- 

vmncK  BHOWnvo  no  bquxtabui  oaoimD  vob 

BBsonnoir  bt  tbndbb. 
Where  voidor,  who  was  unable  to  read  Eng- 
lidi  lanpiage,  refused  to  sign  deed  conveying 
cvtain  number  of  acres  upon  payment  of  cer- 
tain price,  under  contract  requiring  him  to  so 
do,  without  first  consalting  his  attorney,  and 
where  purchaser,  taking  advantage  of  such  re- 
fusal. Immediately  aerved  notloe  to  reednd  and 
qoitclaim  deed  upon  vendor,  and  filed  suit  to 
rescind  before  vendor's  attorney  could  return 
qnttriaim  deed,  and  where  bitereit  payment  was 
soon  due,  and  purchaser  was  at  sndi  time  in- 
dditcd  to  vendor  tat  taxes,  there  was  no  equl- 
table  grounds  for  rescission  on  part  of  pur- 
chaser. 

Appeal  from  Superior  Court;  Alameda 
County;  T.  W.  Harris.  Judge. 

Action  by  Cerf  Rosenthal  against  Joft- 
eidi  O.  SUveira.  Judgment  tor  plaintiff,  and 
deftndant  awMla.  Bevened. 

F.  I.  Lemoa,  of  Hayward.  and  Boee  &  SlI- 
verst^  and  Fitzgerald,  Abbott  &  Beardaley, 
all  ct  Oakland,  for  aiq;idlant 

A.  OL  Aiken,  of  San  FrancUcOk  tot  respond* 
ent, 

WASTB,  P.  J.  Appeal  from  a  judgment, 
rendered  In  favor  of  plaintiff  and  respondent, 
for  the  nun  of  $8,257.76,  together  with  costs 
and  disbursements,  ordering  that  plalntiir 
have  a  lien  upon  the  real  proper^  Involved 
In  Uw  action  to  the  amount  of  the  Judgment, 
and  fawwHng  and  anniilling  a  contract. 
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wherein  plaintiff  agreed  to  pnrehase  from  de- 
fendant; and  defendant  agreed  to  sell,  the 
real  pnqterty  described  In  thB  pleadings. 
The  Judgment  of  the  court  below  Is  for  the 
return  of  tiw  pi^meats  made  i^atntUf  on 
tbe  purchase  price  of  the  land,  and  Interest, 
on  the  theory  that  there  was  a  reectsslon  of 
tbe  contract 

Plaintiff  In  tbe  case  Is  an  experienced  real 
estate  operator  and  entf neer  by  professbm. 
He  boni^t  tbe  property  for  snbdlvldon  par- 
poses.  He  understands  perfectly  the  EtagUsh 
langn^a  Defendant  Is  a  Fortngoese  farm- 
er, nnable  at  all  to  read  or  write  fb»  Bugllsb 
language,  and  understanding  it  at  best  but 
Imperfectly. 

The  property  In  questifm  was  part  of  tbe 
fiirm  owned  and  cultivated  fbB  defendant 
The  contmct  provided  for  the  sale  of  the  prop- 
erty for  the  sum  of  980,000,  f5,000  of  which 
amount  waa  paid  on  execution  of  tibe  contract 
Tbe  balance  of  (26,000  was  payable  at  any 
time  within  fbor  years  from  date.  Tb»  con- 
tract also  provided  that  all  taxes  on  the  pn^ 
erty,  whldi  became  due  after  June  SO,  191S, 
were  to  be  paid  by  plaintiff,  who  was  abo 
obligated  to  p^y  interest  on  the  deferred  pay- 
ments at  6  per  cent.,  net,  per  anDum,  payable 
semiannually ;  the  contract  not  stating 
whether  such  Interest  payments  were  to  be 
paid  In  advance  or  otherwise.  Under  tbe 
terms  of  tbe  agreement  plaintiff  was  given 
the  right  to  a  conveyance  of  one  or  more 
acres  of  the  land,  upon  the  payment  of  $300, 
or  $500,  per  acre,  according  to  the  location 
of  the  property;  but  no  definite  time  was 
stated  when  or  tinder  what  conditions  socb 
conveyances  should  be  made.  Time  was 
made  tbe  essence  of  the  contract 

Plaintiff  took  possessioa  of  the  property, 
buUt  roads  therein,  destroying  some  of  the 
fruit  trees  in  so  doing,  and  plotted  out  the 
property  for  subdivision  purposes. 

The  tract  being  part  of  defendant's  entire 
acreage,  was  assessed  In  one  amount  for 
1913-14.  Rather  than  allow  the  tax  to  go 
delinquent  and  after  his  attention  had  been 
called  to  the  matter  by  the  tax  collector,  he 
paid  taxes  on  the  whole  tract  for  the  year 
1913  when  they  became  dufr  After  settle- 
ment as  to  the  amount  due,  plaintiff  repaid 
to  defendant  bis  pro  rata  share,  as  required 
by  the  agreement  Plaintiff  also  paid  all  in- 
stallments of  Interest  to  and  including  July 
2,  1914.  Taxes  for  the  year  1914-16  became 
due  October,  1014,  and  were  again  paid  by 
the  defendant  No  adjustment  or  pro  rata 
payment  tbe  plaintiff  had  been  had  when 
the  purported  resclsslson  took  place,  on  De- 
cember 29,  1914,  nor  had  the  Interest  on  the 
contract  been  paid,  subsequent  to  July  2  of 
that  year. 

After  ratering  Into  possession  of  the  tract 
plaintiff,  on  February  6,  1914,  made  a  qult- 
dalm  deed  of  tbe  property  to  tbe  Glarabelle 
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Realty  Company,  and  this  deed  was  record- 
ed. Plaintiff  also  entered  into  a  contract, 
witbont  tbe  knowledge  of  defendant,  to  sell 
2%  acres  of  tbe  tract  to  a  Qerman,  whose 
name  was  unknown  to  defendant.  No  money 
was  paid  on  thla  contract,  and  the  pandiaser 
appears  to  have  never  entered  into  poBses- 
slon.  The  plaintiff,  through  tbe  realty  com- 
pany, entered  Into  a  written  agreement,  In 
escrow,  with  S.  O.  and  Clara  F.  Brown,  for 
the  purc^iase  of  Qve  acres  of  the  real  property. 
Brown  entered  Into  possession.  No  money 
was  paid  to  defendant  under  either  the  con- 
tract with  the  nnknown  purchaser,  or  with 
Brown,  and  neither  contract  was  recorded. 

On  December  29, 1914,  In  tbe  evening,  after 
defendant  was  in  bed,  plaintiff,  accompanied 
by  a  Mr.  Attbol,  called  upon  tbe  defendant 
at  bis  residence,  near  Hayward,  and  request- 
ed defendant  to  sign  a  deed  conveying  19% 
acres  of  tbe  premises,  explaining  to  defend- 
ant that  i{  was  in  consideration  of  the  $5,- 
000  theretofore  paid  and  credited  on  the  pur- 
chase price  at  tbe  time  of  the  execution  of 
tbe  contract  Defendant  refused  to  execute 
the  deed.  Thereupon  plaintiff  tendered  to 
defendant  the  further  som  of  (300  and  de- 
manded that  he  sign  a  conve^nce  of  a  cer- 
tain one  acre  of  the  land  to  tbe  party  Attbol, 
aa  provided  In  the  contract.  Defendant  also 
refused  to  accept  tbe  fSOO  or  to  execute  tbe 
conveyance  demanded. 

Tbe  evidence  is  conflicting  as  to  Just  what 
occurred- at  this  meeting.  Tbe  plaintiff  testi- 
fied that  the  defendant  positively  refused  to 
execute  any  farther  deeds  until  tbe  remain- 
der of  the  purchase  price,  amounting  to  $25,- 
000,  had  been  paid.  Tbe  defendant  testified 
that  he  merely  explained  to  the  plaintiff  that 
be  did  not  understand  the  matter,  and  re- 
quested that  the  execution  of  the  deeds  be 
postponed  until  the  next  day,  when  he  could 
consult  bis  attorney;  that  his  only  refusal  to 
comply  with  plaintiff's  demand  occurred 
when  be  was  pressed  by  plaintiff  to  sign  the 
deeds,  and  finally  said.  "No,  I  sign  nothing 
to-nlgbt,  until  I  see  my  lawyer."  While  tbe 
trial  court,  with  the  witnesses  before  it.  was 
satisfied  with,  and  accepted,  plaintiff's  ver- 
slon  of  tbe  occurrence,  and  what  subsequent- 
ly transpired,  and  found  that  defendant's 
conduct  amounted  to  a  rescissslon  of  the  con- 
tract, we  cannot  but  f^  that  there  Is  much 
in  tbe  whole  line  of  action  of  the  plaintiff  on 
the  occasion  of  that  visit,  and  immediately 
thereafter,  which  lends  vivid  color  to  tbe 
contention  of  tbe  appellant  tbat-^ 

"Tbe  purpose  of  this  virit  1^  Bosentlul  and 
Attbol  was  to  inveigle  Mr,  SUvelza  into  some 
sort  of  a  technical  default,  so  as  to  enable 
plaintiff  acd  his  Bucceasors  la  Interest  to  evade 
corrying  out  of  tbe  contract  of  purcbaw.** 

On  tbe  very  next  day  following  tbe  visit 
to  defendant,  at  Hayward,  plaintiff  signed, 
And  Mit  bjf  a  meuengapr  to  deftedant,  wbo 


personally  received  Itj  a  notice  of  resdsslon 
and  cancellation  of  the  coiUract  of  sale,  based 
on  tbe  alleged  refusal  of  defendant  to  exe- 
cute deeds  for  certain  portions  of  tbe  tract, 
and  for  false  statements  and  alleged  mlsrep- 
reaentationB  to  various  prospective  purchas- 
ers. We  pause  here  to  note  that  nowhere  la 
the  record  does  It  appear  that  any  false 
statements,  or  misrepresentations,  were  ever 
made  by  defendant,  or  by  any  one  in  bis  be- 
bait  In  tbe  premises.  The  notice  was  ao 
companlcd  by  a  quitclaim,  executed  by  the 
plaintiff  and  his  wife  to  defendant  and  his 
wife,  wbtcb  deed  released  and  quitclaimed 
the  entire  tract  It  contained  a  recital  that 
it  was  "made  for  the  purpose  of  releasing  all 
Interests  of  the"  makers  "by  reason  of  the 
contract  of  sale  between  tbe  parties.  The 
plaintiff  did  not  in  tbls  notice,  or  at  any  oth- 
er time,  offer  to  pay,.ur  tender,  to  defendant 
the  taxes  accrued  on  tbe  property,  and  paid 
by  defendant,  for  tbe  year  1914.  or  the  In- 
terest on  tbe  contract  which  accrued  after 
July  2d  of  that  year. 

Defendant  could  not  read  tbe  documents 
thus  served  on  blm,  but  within  a  day  and  a 
half,  or  two  days,  he  handed  them  to.  his 
attorney.  The  latter,  acting  for  defendant, 
as  quickly  as  he  could  ascertain  tbe  proper 
address,  returned  tbe  quitclaim  deed  to 
plaintiff.  This  was  on  January  4, 1915,  and 
but  five  days  after  Its  receipt  by  defendant 
In  a  letter  accompanying  tbe  returned  deed, 
defendant  through  his  attorney,  denied  re- 
fusing to  execute  any  deeds,  and  the  making 
of  any  false  statements  concerning  the  mat- 
ters at  Issue,  and  stated  bis  willingness  to 
comply  witb  tbe  terms,  covenants,  and  con- 
ditions mentioned  In  the  contract  of  sale,  and 
demanded  payment  of  tbe  unpaid  Interest, 
amounting  to  {750,  and  settlement  for  the 
taxes  as  therein  provided.  He  offered  fur- 
ther to  make  a  deed  to  plaintiff  of  all  the 
property  covered  by  the  contract  upqn  being 
paid  tbe  full  amount  of  tbe  purchase  price. 
Plaintiff  bad,  however,  immediately  after 
executing  the  quitclaim  deed,  brought  this 
action  for  rescission,  and  return  of  the 
amounts  paid,  alleging  the  delivery  of  the 
deed  to  defendant  of  which  tact  his  attor- 
ney qptlfled  tbe  attorney  for  defendant,  in- 
doElng  the  deed,  and  refusing  to  entertain 
Its  return  to  plaintiff.  Defendant's  attorney 
offered  In  reply  to  hold  tbe  qultdalm  deed 
for  Rosenthal,  but  that  offer  was  refused, 
plaintiff's  counsel  stating  that  the  return  was 
absolute  and  that  tbe  action  would  be  tried 
as  tbe  facts  existed  at  the  time  It  was  filed. 
There  the  matter  rested. 

[1]  On  the  ft>regoing  facts  we  cannot  find 
warrant  for  accepting  the  trial  court's  find- 
ing that  tbe  defendant  "aceqjted"  the  quit- 
claim deed.  It  is  true  there  was  a  manual 
delivery  of  the  document  to  SUvelra,  who 
was  unable,  by  reason  of  his  Illiteracy,  to 
read  it  He  promptly  banded  the  docummit 
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to  hla  lawyer,  who  returned  it  to  Rosenthal, 
only  to  learn  that  that  party  had,  with  pre- 
c^ttoos  haste,  filed  an  action  based  on  the 
alleged  delivery  ot  the  deed,  and  wonld  stand 
npon  whatever  advantage  he  had  gained 
tberetny.  We  axe  unable  to  find  acceptance  or 
aoiiuleacaice  In  OUs  line  of  action.  Neltli»  do 
v»  dure  tbe  view  ot  appellant  on  the 
fmgoing  facta  defendant  miut  be  bdd  to 
have  made  no  objection  to  the  tendw  of  the 
onitdalm  deed  by  plaintiff. 
[2]  The  lower  court  found  that— 

'Neither  the  Browna,  nor  Olarabelle  Realt7 
Company,  nor  any  other  persoD,  other  than 
plaintiff,  had  any  rii^t  or  title  la  or  to  said 
contract  of  aUe,  6r  to  posBesslon  of  said  tract, 
or  any  portion  dKreof  on  December  30,  1014. 
when  it  was  offered  back  to  dtfendaot,  and  the 
emtiact  released  to  him  by  the  quitclaim  deed." 

Tbia  finding  Is  contrary  to  the  evidence. 
The  contract  between  the  realty  company 
and  the  Bnnnu^  for  tbe  purdiaae  ot  five 
aeres  of  the  trae^  was  entered  Into  in  Hay, 
1914,  and  the  papers  were  placed  In  escrow 
in  the  Farmers'  ft  Uerdtants'  Bank  In  Oak- 
land. The  sum  of  VSOCt,  and  a  deed  to  a  cer- 
tain lot,  as  part  of  the  pnrdiase  price  for  tbe 
acreage  were  banded  to  the  bank  with  writ- 
ten cocrow  Instractlons,  signed  by  the  Olara- 
belle Bealty  Gimi^ny  and  by  the  Browns. 
The  latter  went  into  Immediate  possessltm. 
and,  according  to  the  evidence,  as  we  read 
the  uncontradicted  record,  were  In  poBsea* 
slon  at  the  date  of  the  attempted  rescission 
by  plaintiff.  They  apparently  had  no  thought 
of  abaadcmlng  Uuir  contract  until  the  plain- 
tiff In  person  went  to  them  and  asked  to  be 
rdeaaed  from  the  contract  In  qiite  of  the 
eSMt  of  the  plaintiff,  in  the  lower  court,  to 
fix  tbe  date  of  the  alleged  aurraider  of  pos- 
•eecdon  by  the  Browns  as  being  prior  to  De- 
cember 80tb,  the  recOTd  ftiils  to  subBtantlate 
the  finding  of  the  court  On  the  contrary, 
the  record  does  show  that  tt  waa  not  until 
January  15th,  following  the  filing  of  the  ac- 
tion, ttiat  the-escrow  was  ended.  On  that 
day,  under  written  instructions  bearing  tbe 
same  date,  and  signed  by  the  Clarabelle  Real- 
ty Company  by  its  proper  officers,  the  bank 
redelivered  to  Mrs.  Brown  the  ?500  there- 
tofore paid  and  the  deed,  given  as  part  of  the 
same  purchase  price  for  the  five-acre  tract 
Furthermore^  the  Browns  left  their  foraltnre 
in  a  building  on  the  tract  and  some  of  It  was 
BtlU  there  at  the  time  of  the  trial.  No  quit- 
claim deed  from  the  Browns,  or  any  release 
by  them  of  plaintiff,  or  the  Clarabelle  Beelty 
Company,  other  than  the  receipt  for  the  (600, 
and  "all  papers  In  connection  with  above  es- 
crow," appear  in  tbe  record. 

Again,  there  la  nothing  in'  the  record  by 
which  it  may  be  determined  that  the  party, 
whoee  name  is  unknown,  but  referred  to  aa 
tbe  "German,"  bad  no  right  or  Utle  in  tbe 
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pr3perty,  as  vendee  of  tbe  Clarabelle  Realt; 
Company. 

[3]  As  before  stated,  on  February  6,  1914, 
plaintiff  made  a  quitclaim  deed  of  the  prop- 
erty in  question  to  the  Clarabelle  Realty 
Company,  which  deed  was  duly  recorded  In 
the  office  of  the  county  recorder  of  Alameda 
county.  While  ttala  deed,  by  some  Inadvert- 
ence, possibly,  does  not  appear  to  have  been 
actually  admitted  in  evidence.  Its  existence 
and  the  fact  of  Its  execution  appear  to  have 
been  considered  before  the  court  by  all  par- 
ties. Its  substance,  and  the  date  and  book 
and  page  of  its  recordation,  were  read  into 
the  record  by  counsel  during  the  trial.  On 
this  statement  of  counsel  the  court  made  its 
finding.  Plaintiff  is  therefore  estopped  from 
objecting  to  the  deed  now  being  considered  In 
evidence^  Baker  v.  Bllers  Music  Co.,  176 
Cal.  652.  166  Pac.  1006.  It  was  under  this 
quitclaim  deed  and  rl^t  of  ownership  In  the 
contract  of  sale  thereby  conveyed  that  the 
contracts  between  the  realty  company  and 
the  Browns,  and  the  unnamed  German,  were 
made.  No  reconveyance  of  the  property  was 
ever  made  by  the  realty  company  to  plaintiff 
or  defendant  until  during  the  trial,  two 
years,  and  more,  after  the  filing  of  the  ac- 
tion. The  lower  courts  finding  In  that  re- 
gard Is  as  foUows: 

"Defendant  at  the  time  of  the  tender  and 
receipt  by  him  of  the  quitclaim  deed,  executed 
by  plaintiff,  did  not  state  any  objection  to  the 
form  or  sutMrtance  of  sudi  tender,  nor  unto  at  - 
the  trial,  when  the  fact  of  the  record  of  the 
deed  to  tbe  Clarabelle  Bealt;  Company  was 
raised.  Plaintiff  thereuiton  tendered  to  defend- 
ant a  dnly  executed  and  acknowledged  deed  of 
said  Clarabelle  Realty  Company,  dated  January 
18,  1816,  conveying  to  plaintiff  the  said  record 
tide,  which  defendant  tha«upon  refused  to  ac- 
cept" 

[4]  It  thus  appears  from  the  evldoicc^  and 
from  the  court's  finding,  that,  when  Bosen* 
thai  and  wife  quitclaimed  to  defendant  and 
wife  tbe  property  covered  toy  the  contract  <d 
sale,  tbe  quitclaim  deed,  lo  tender^  con- 
veyed nothing  to  defendant  "A  4]nitQlalB 
deed  •  •  •  purports  to  convoy  and  doea 
convey,  no  more  than  tbe  preset  Interest  of 
the  grantor,  and  does  not  operate  to  pass  an 
interest  aft»  acquired."  Ann.  Gas.  1913C, 
868.  Rosenthal  had  already  conveyed  to  the 
Clarabelle  Realty  OompaDy,  by  deed  of  rec- 
ord, all  his  interest  and  right  In  the  property. 
His  quitclaim  deed  to  defendant  therefore, 
did  not  revest  the  defendant  with  the  title  to 
the  property  freed  from  the  cloud  created  by 
the  contract  of  sale.  The  right  to  wliatever 
claim  or  demand  might  be  asserted  thereun- 
der was  legally  vested  In  the  realty  company, 
at  the  time  the  actioa  was  commenced.  The 
finding  of  the  court  last  quoted,  therefore,  is 
contrary  to,  and  inconsistent  with,  its  ear- 
lier recital  that  tfii^  Clarabelle  Realty  Com- 


■  Digitized  by 


Google 


62 


184  PAGIFIO  BEPOBTEB 


(CaL 


pany  had  no  rigrbt  or  title  In  tbe  contract  of 
sale,  or  jKMse^sioD  of  the  land,  when  plain- 
tiff offered  It  back  to  defendant,  and  tbe  con- 
tract was  released  to  him  by  the  gultdaim 
deed  of  Rosenthal  .and  wlf6,  on  December 
SO.  1914. 

[I,  I]  The  contract  of  sale  between  plain- 
tiff and  defendant  was  a  divisible  and  sepa- 
rable one.  It  was  such  a  contract  that  full 
performance  of  one  part  might  be  made  by 
both  parties  without  affecting  tbe  subsequent 
performance,  or  right  of  performance,  as  to 
the  remaind«.  The  cash  payment  of  VS,000, 
made  by  plaintiff  to  defendant  upon  tlie  exe- 
cation  and  delivery  of  the  agreement  of  sale, 
was  nothing  more  than  "a  general  payment 
on  the  price  of  the  tract  ma  an  entirety,  re- 
quired in  (ffder  to  provide  a  margin  snffi- 
<Aent  to  safeguard  the  seller  against  loss, 
from  the  conveyance  of  one  or  more  lots  up* 
on  the  subsequent  payment"  of  the  required 
amount  per  acre.  San  Diego  Construction 
Go.  T.  Honnlx,  176  Cal.  548,  166  Pac.  82B. 
A  reading  of  ttie  plain  terms  of  the  contract 
forbids  any  other  construction.  The  defend- 
ant was  th^efore  ri^t  in  his  retasal  to  exe- 
cute the  deed  for  the  16%  acres  of  land,  first 
demanded  by  the  plaintiff  on  the  occasion  of 
the  visit  to  Hayward  on  the  «veDli«  ot  De- 
cember 29th. 

[7]  The  agreement  was  to  convey  the  en- 
tire tract  for  tbe  total  sum  of  $30,000.  Five 
thousand  dollars  was  paid  as  the  Initial  pay- 
ment, the  balance  to  be  paid  at  any  time»  at 
the  option  of  the  plaintiff  (the  vendee),  with- 
in four  years,  together  with  Interest  and  tax- 
es. At  the  time  of  the  attempted  rescission 
by  plaintiff,  and  evoa  at  tbe  date  of  the  trial, 
the  time  of  payment  ot  the  balance  of  the 
purchase  price  bad  not  yet  elapsed.  There 
could  not,  therefore,  have  been  any  ^fault 
as  to  ttM  entire  contract  without  tbe  exer- 
dse  by  plaintiff  of  his  option,  and  the  tender 
or  payment  by  him  of  the  b^ance  of  the  un- 
Iiald  purchase  pric^  interest,  and  taxes. 
There  was  not,  therefore,  any  abandonment 
by  defendant  of  tbe  wh(de  contract,  but  at 
most  a  refusal  on  his  part  to  carry  out  that 
portlott  <ff  tbe  agreonent  which  provided  for 
the  conv^ance  of  a  single  aere^  or  more,  on 
payment  of  $800  for  eadi  acre  so  conveyed. 
Plaintiff  was  therefore  not  entitled  to  recov- 
er any  part  of  tbe  initial  payment  of  $S,000, 
which  tbe  lower  court  included  in  its  Judg- 
ment San  Diego  GonstmctlCMi  Go.  v.  Man* 
nix,  supra.  In  that  respect,  therefore,  the 
judgment  was  erroneong. 

[S]  We  are  of  the  further  opinion,  also, 
tluit  plaintiff  was  not  entitled  to  any  Judg- 
ment The  lower  court  found  that — 

"At  all  times  plaintilf  has  performed  each  and 
every  obligation  agreed  by  him  to  be  pniformed 
in  and  by  tbe  terms  of  the  said  agreement  d 
•alft" 


This  finding  Is  not  supported  by  tbe  evi- 
dence. Plaintiff  was  by  the  terms  of  the  con- 
tract required  to  pay  the  taxes  on  tbe  prop- 
erty he  agreed  to  purchase,  from  tbe  date  of 
June  30, 1918.  The  part  sold  to  plaintiff  was 
a  part  of  the  larger  tract  owned  by  defmid- 
ant  When  the  taxes  for  tbe  fiscal  year 
1913-14  were  levied  on  the  tract  In  question, 
they  were  Included  In  the  tax  of  the  lai^r 
parceL  Plaintiff  did  not  pay  his  proportion- 
ate share,  and  rather  than  have  the  tax  go 
delinquent,  with  added  penalties  to  pay,  de- 
fendant paid  the  whole  amount  -It  was  not 
until  much  time  elapsed,  and  considerable 
correspondence  on  behalf  of  defendant 
through  his  banker,  that  he  was  able  to  col- 
lect tbe  amount  from  plaintiff.  The  follow- 
ing year  the  same  procedure  was  followed 
by  tbe  county  assessor  in  regaxA  to  tbe  levy 
of  tbe  tax  («  the  property  In  qoestlon.  De- 
fendant was  again  compelled  to  pay  the  tax 
on  tbe  property.  At  the  time  of  the  alleged 
resdssion  aa  Deconbe^  80^  1914,  plaintiff 
bad  not  rqiaid  his  proporttonate  amount 
thereof  to  defendant  He  never  paid  the 
amount,  and  never  tendered  or  ofCered  to  pay 
it  Even  If  It  be  true,  as  found  by  the  lower 
court  in  that  connection,  on  the  sharply  con- 
flicting evidence  that,  at  the  time  of  tbe 
settlement  between  the  parties  for  the  1913- 
14  taxes  paid  defendant,  It  wu  agreed 
between  them  "that  on  tbe  succeeding  year 
of  1914-15,  said  Sllvelra  i^uld  pay  tbe  total 
taxes  In  similar  manner,  and  that  the  par- 
ties should  thereafter  meet  and  arrive  at  a 
pro  rata  adjustment  of  the  amount  between 
themselves,  and  that  pursuant  to  said  agree- 
ment said  Sllvelra  paid  tbe  said  total  taxes 
for  1914-16,  but  said  parties  never  met  to 
apportion  the  amount  to  be  paid  by  each,  and 
that  ^velra  never  requested  repayment  of 
the  amount  so  paid  by  him,"  the  fiict  remains 
that  plaintiff,  at  the  time  he  was  seeking  to 
put  defendant  In  technical  default  In  the 
matter,  was  Indebted  to  him  for  the  amount 
of  the  taxes  so  advanced.  He  never  repaid 
or  offered  to  repay  tbe  amount  and  the 
court's  finding  In  the  matter  does  not  preset 
any  legal  or  equitaUe  ground  tm  his  refus- 
ing so  to  do. 

In  yet  another  particular  the  finding  of 
the  court  as  to  full  performance  of  the  con- 
tract by  the  plaintiff,  is  not  sustained.  As 
tbe  contract  did  not  provide  when  the  semi- 
annual payment  of  Interest  should  be  made, 
it  was  payable  at  tbe  end  of  each  semiannual 
rest  Plaintiff  paid  bis  Interest  in  full  to 
July  2, 1914.  Consequently,  when,  on  Decem- 
ber 30th  of  that  year,  he  served  bis  notice 
of  rescission  and  cancellation  and  the  quit- 
claim deed.  Interest  on  the  contract  bad  ac- 
crued for  the  entire  period  of  six  monOis, 
less  four  days.  When  the  action  to  recover 
the  amount  of  tbe  purchase  price  paid,  and 
to  rescind  the  cmitract  was  commenced,  the 
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Interest  for  fbe  six  months  last  preceding, 
amounting  to  the  sum  of  |750,  was  due. 

[I]  Respondent  seeks  to  avoid  the  Issue  of 
failure  to  pa^,  or  tender  the  amount  of  the 
taxes,  and  Interest,  by  reliance  upon  the  fact 
that  when  be  produced  and  tendered  the  $300 
for  the  Atthol  deed,  defendant  made  no  ob- 
Jectloo.  either  to  the  amount  of  the  tender,  <x 
to  the  form  of  the  offer,  and  that  no  objec- 
tion was  made  to  the  quitclaim  deed,  or  to 
the  offer  of  rescission.  As  defendant  very 
promptly  returned  the  deed  (although  It  was 
rmalled  to  his  attorney  after  suit  brought), 
and  as  promptly  made  a  counter  demand  for 
the  iwyment  of  the  unpaid  taxes  and  Inter- 
est, we  are  not  Impressed  with  plaintiff's  ar- 
gument Under  the  agreement  between  plain- 
tiff and  defendant,  neither  could  maintain  an 
action  thereon  against  the  other  without 
hartng  performed  all  the  conditions  previous- 
ly to  be  performed  by  him.  Concurring  opin- 
ion of  llr.  Justice  Harrison  In  Glock  v.  How- 
ard, 123  GaL  19.  65  Pac  713,  43  I*.  B.  A.  199, 
69  Am.  St.  Bcp.  17. 

[II]  We  see  nothing  In  the  record  of  this 
case  which  will  warrant  us  In  holding  that 
plaintiff  was  In  any  manner  excused,  or  re- 
leased, from  the  full  performance  of  the  ob- 
Ugatknis  Imposed  on  Um  by  the  terms  of  the 
severable  contract  of  sale.  The  eff&rt  of 
plaintiff  to  rescind  the  contract  Just  btfore  the 
Mwii^nntifli  payment  of  interest  became  due, 
and  after  his  pro  rata  of  taxes  was  past  due, 
coupled  with  hla  personal  activity  in  secur- 
ing from  the  Browns  a  release  from  their  con- 
tract on  whldi  they  luid  paid  a  considerable 
amount,  and  with  which  they  do  not  appear 
to  have  been  dissatisfied,  taken  In  connection 
Willi  all  the  facts  and  drcumatances  sur- 
noniUng  tbe  attempt  to  secure  the  execution 
by  tbe  tUlterate  defendant  of  the  two  deeds 
tn  tbe  evoilng  of  December  80th,  fi^Uovred, 
as  it  was,  by  tlie  predidtons  haste  In  t^- 
deilng  tlie  quitdalm  deed  and  tbe  Immediate 
filing  of  the  action  in  readsslon — all  these 
matters  are  to  us  Indtda  that  defendant's 
dumcterlsatlon  of  plaintUTs  action  was  cor- 
rect, and  that  he  is  not  In  court  with  hands 
so  clean,  or  Intentlui  so  far  removed  from 
guile,  as  to  entitle  htm,  on  the  showing  made, 
to  the  Judgment  he  has  secured.  We  find 
nothing  In  the  record  Indicating  a  rescission 
of  the  contract  of  sale  by  mutual  consent  of 
the  parties,  and  the  plaintiff  has  not  shown 
equitable  grounds  entltllug  him  to  such 
right  In  equity.   Glock  v.  Howard,  supra. 

Other  matters  are  called  to  our  attention 
on  tills  appeal;  but.  In  view  of  the  conclu- 
sion reached,  we  do  not  deem  them  worttiy 
of  consideration. 

The  Judgment  Is  reversed. 

We  concur:  RICHARDS,  J.;  KERBI- 
CAN,  J. 
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aTIZENS'  NAT.  BANK  07  BROKEN  AR- 
ROW T.  STATE  ex  reL  FBEELINO, 
Att7.  Gen.    (No.  9710.) 


(Supreme  Court  of  Oklahoma.   June  17,  1919. 
Rehearing  Denied  Oct.  7,  1910.) 

(SyUohtu  iif  the  Court.) 

1.  Banks  ano  Bankiko  Ijabiutt  or 
Bank  UnDsa  DapomroBa'  Ouaiuhtt  Punn 
Detesuinxo. 

Section  3,  chapter  81,  Session  Laws  1910-11, 
providing  for  a  depositoTB'  guarant?  fund,  fw 
tlie  payment  ot  depositors  of  failed  state  banks^ 
does  not  Impose  upon  state  banks  a  present  in- 
debtedness of  6  per  centum  upon  their  average 
dally  depoaitfl  during  their  condnuance  in  buai- 
nesa  as  state  banks,  but  does  provide  for  annnal 
payments;  the  bank  l>eing  liable  only  {or  sach 
of  these  payments  as  mature  or  are  payable 
while  it  is  doing  busineas  as  a  state  bank. 

2.  Banks  and  Banking  «=>66— Convbbsion 
OF  State  into  National  Bank  Does  Not 
Make  Patuentb  to  Depositobs'  Gdabantt 
E^ND  Patable. 

Tbe  conversion  of  a  state  into  a  national 
bank  does  not  mature,  or  make  payable,  Uiese 
payments. 

3.  Banks  and  Banking  «=3l5— State  Bank 
Continuing  as  Such  Not  Subject  to  Five 
Pes  Cent.  Liabilitt  to  Ditositobs'  Ouab- 
ANTT  Fund. 

The  fact  that  a  state  bank  continued  to  do 
business  as  a  state  bank  after  this  law  went 
into  effect  did  not  imiKtse  this  6  per  centum  as 
a  liability  on  the  bank,  nor  did  the  bank  thereby 
assume  or  agree  to  pay  it. 

Rainey,  J.,  and  Garrett,  Special  Judge,  dis- 
senting, 

EzTW  ^m  District  Court,  Tulsa  County; 
N.  E.  HcNeUl,  Judge. 

Action  by  the  State  of  Oklahoma,  on  tbe 
relation  of  S.  P.  Freeling,  Attorney  General, 
against  the  Citizens'  National  Bank  of  Bro- 
ken Arrow.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  direction  to  dismiss  the  action. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  plaintiff  In  error. 

P.  Freeling,  At^.  Gen.,  Wm.  H.  Zwlck, 
Asst.  Atty.  Qea.,  and  Stuart  &  Gruce^  ct  Ok- 
lahoma City,  for  defendant  In  error. 

KING,  Special  Judge.  Thia  was  an  action 
b3F  the  states  on  the  relation  of  tbe  Attorney 
General,  against  the  Citizens'  Natlcmal  Bank 
ot  Brokoi  Arrow,  OkL,  to  recover  a  balance 
of  $1^6.42  datmed  to  be  due  from  it  to  the 
bank  depodtors'  guaranty  fund,  as  tbe  suc- 
cessor ot  the  First  State  Bank  ot  Broken  Ar- 
row, OkL,  on  the  theory  that  the  6  per  cent, 
assessment,  levied  by  the  state  against  all 
state  banks  to  provide  this  fund  for  tbe  se- 
curity of  depositors  In  state  banks,  created 
a  present  indebtedness,  and,  notwithstanding 
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tlu  Flrat  State  Bank  paid  all  parts  of  tbla 
aBBessmait  aa  they  matured,  up  to  the  time 
It  was  coDTtfted  Into  this  national  bank,  still 
this  national  bank  was  liable  for  the  whole 
of  this  6  pex  cent  aasessment  The  trial 
court  In  accordance  with  the  laerloas  de- 
cision of  Qito  court  by  a  divided  court  in 
State  «x  reL  Wieat,  Attorney  General,  t. 
Farmers*  Natlooal  Bank  of  Ousblng,  47  Okl. 
687,  150  Pac.  212,  snstained  this  claim  of 
the  state  of  a  presait  Indebtedness  of  tlie 
fnll  5  per  cent  levy,  bnt  limited  the  recovery 
In  this  particular  action  to  the  parts  of  .the 
asBessment  matorlng  betweoi  the  time  of 
this  conversion  and  flie  filing  of  Ow  petition; 
and  the  bank  appeals. 

While  the  amount  involved  In  tbia  partic- 
ular case  is  small.  It  Is  stated  In  the  briefs 
and  <m  the  argument  that  mon  than  100  na- 
tional banks  are  in  a  similar  situation,  and 
tbie  amount  Involved  to  the  fond  more  than 
$000,000:  Tba  fiicts  are  not  disputed,  and 
the  case  tnma  on  the  construction  of  the  stat- 
ute creattng  this  fond,  section  3,  c.  81,  Session 
Laws  1910-11. 

[1]  It  is  ocmtended  by  th»  bank  that  It 
was  liable  only  for  sDch  parts  ftf  this  assess- 
ment as  matured  while  it  was  doing  business 
aa  a  state  bank.  It  Is  oontotded  by  the 
state  that  tbla  atatute  created  a  present  ex- 
isting indri>tedne88  of  6  per  cent  of  the  avei^ 
age  dally  depoalta  ot  this  and  every  other 
bank,  during  their  continuance  In  business 
as  state  banka^  and  farther,  by  continuing 
to  .do  business  under  flie  law,  the  bank  as- 
sumed and  agreed  to  pay  the  same— a  con- 
tractual liabiUty.  If  this  is  true,  then  this 
bank,  whldi  paid  aU  these  matnilng  assess- 
ments up  to  the  time  it  nationalized,  must 
continue  to  pay  for  some  16  years  these  re- 
maining assessments,  during  which  time  nei- 
ther it  vor  its  deiKwitors,  will  have  any 
benefit  from  these  paymmts,  nor  fran  this 
fond— a  plain  act  ot  Injustte^  and  this  on 
the  ground  of  toglc;  It  may  be  the  logic  of 
my  Lord  Coke.  It  certainly  Is  not  the  Jus- 
tice of  my  Lord  Chancellor,  and,  when  logic 
and  Justice  part  company,  so  much  the  worse 
fw  logic.  Mot  that  the  Judge  may  decide  cas- 
es according  to  his  particular  ideas  of  Jus- 
tic^  for  it  must  never  be  forgotten  that  this 
is  a  government  of  law  and  not  of  men.  No 
doubt  Mero  and  Ivan  die  Terrible  administer- 
ed Justice  accor^ng  to  their  ideas  of  Justice; 
and  the  Boman  or  Bussian  citizen  had  a 
sportsman's  chance  of  guessing  bow  Nero  or 
Ivan  would  act  under  particular  drcnmstanc- 
es.  But  men  that  poor  prl^rtlege  would  be 
denied  an  Amerfcan  citizen,  for  he  cannot 
know  in  advance  what  particular  Judge  will 
decide  his  case.  Justice,  and  not  logit^  Is  the 
object  of  the  law.  The  Olver  of  all  real 
law  gave  us  a  much  better  guide  to  the  in- 
terpretation of  tta4  law  than  all  the  logicians, 
when  he  said :  "By  the  fruit  ye  shall  know 
the  tree.**  It  must  be  presumed  that  the  Leg- 
Idature  did  not  Intend  by  this  act  an  actual 


injustice.  Sudi  a  motive  diould  not  be^i^t- 
ly  attributed  to  such  a  body;  for  the  law» 
rightly  enacted  and  rl^tly  interpreted,  fol- 
lows along  the  moral,  rather  than  the  logical, 
lines. 

It  is  oontoided  that  this  act  made  a  levy 
in  pmsentt  a  present  indebtedness,  against 
all  tiie  banks  c^ieratlng  under  the  law ;  and, 
as  fids  bank  did  business  for  more  than  a 
year  under  this  law,  it  is  liable  for  the  full 
5  per  cent  of  this  asaeaament  Both  tlie 
premise  and  the  conclusltni  of  this  proposition 
are  unsound.  The  parent  and  the  diUd  are 
alike  discredited.  Let  us  examine  Oils  act 
It  providea  (section  S,  c.  SI,  Sesfdon  Iaws 
1»10-11): 

"Tliere  Is  hereby  levied  an  aBsessment  against 
the  catfital  stock  of  each  and  every  bank  aud 
trust  company  organized  or  existing  under  tho 
laws  of  this  state,  for  the  purpose  of  creating 
a  depoBitors'  guaranty  fund,  eqnal  to  five  per 
centum  of  its  average  dally  deposits  during  its 
continuance  in  bnslneas  aa  a  banking  corpora- 
tion." 

Now  does  this  last  clause,  "during  its  con- 
tinuance In  business,"  refer  to  the  "five  per 
centum  of  its  average  dally  d^>osIt3,"  or  to 
the  "assessment"?  If  the  fund  is  to  be  "equal 
to  five  per  centum  of  Its  average  daily  depos- 
its during  Its  contlnuaooe  In  business  as  a 
banking  corporation,"  no  man  can  tell  what 
the  amount  of  tliis  fund  will  be  until  every 
state  bank  goes  out  of  business  or  this  law 
is  repealed,  maybe  more  than  100  years;  and 
unless  the  levy  la  to  be  unnecessarily  exces- 
sive, some  depositors  may  have  to  wait  a  long 
time  for  their  money,  from  a  very  easy  col- 
lector. That  this  dause  does  not  refer  to 
"Its  average  daily  deposits  during  its  con- 
tinuance in  business**  Is  made  plain  by  the 
next  sent«ice: 

"Said  assessment  shall  be  payable  one-fifth 
during  the  first  year  of  existence  of  said  bank 
or  trust  company,  and  one-twentieth  during  each 
year  thereafter  until  the  total  amount  of  said 
five  per  centum  aasessmoit  shall  have  been  fnlly 
paid." 

This  would  be  Impossible,  if  the  average 
daily  deposits  of  the  bank  during  its  con- 
tinuance In  business  was  the  basis  for  com- 
puting the  amount  of  the  assessment  There 
must  be  some  other  basis,  and  it  is  according- 
ly given  in  the  third  sentence,  as  follows: 

average  daily  deposit  of  each  bank  dnr^ 
Ing  the  preceding  year  prior  to  the  passage  and 
approval  of  this  act  shall  be  taken  as  the  basis 
for  computing  the  amount  of  the  first  payment 
on  the  levy  hra«by  made.'* 

Not  the  average  for  tlie  existence  of  the 
bank,  ^e  fourth  sentence  provides: 

"One  year  after  the  passage  and  approval  of 
this  act,  and  annually  thereafter,  each  bank  and 
trust  company,  doing  business  under  the  laws 
of  this  state,  shall  report  to  the  bank  commis- 
sioner the  amount  of  its  average  daily  deposits 
for  the  preceding  year,  and,  if  auch  depo«its 
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an  bi  exoeu  of  Uie  amount  apon  which  th«  first 
or  rabaequent  pajment  of  th«  ierj  hereby  made 
is  oompDtedt  each  bank  and  trust  cominny, 
hariac  mch  Increased  depoelta,  shall  Inmiedi- 
mtdj  pay  Into  the  depositors*  luaran^  fond  a 
mum  saffident  to  pay  any  deficiency  on  said  first 
or  snbseqaent  payment,  as  shown  by  sodi  in- 
creased deposits,  by  firing  credit  to  the  d»- 
poaitors'  fuaranty  fond  and  issuing  a  special 
certificate  (A  deposit,  payable  to  the  bank  com- 
BissionCT,  bearing  fonr  per  ecmtiim  Interest  per 

SWH^nBi" 

Erldently  using  the  first  year's  arera^ 
as  the  basis  for  computing  the  amount  of 
ea(4L  subseQuent  payment  until  there  is  an 
Increase,  and  then  using  that  By  the  fifth 
•entence  it  Is  provided: 

"After  the  five  per  centom  assessment,  hereby 
levied,  shall  have  been  fully  paid,  no  additional 
assessment  shall  be  levied  or  collected  against 
the  capital  stock  of  any  bank  or  trust  company, 
•Kcept  emergency  assessments,  hereinafter  pro- 
vided for,  to  pay  the  depositors  of  failed  banks, 
and  except  assessments  that  may  be  oecessazy 
by  reason  of  increased  deposits  to  maintain  such 
(ands  at  five  per  centum  of  the  aggregate  of 
all  deposits  in  such  lunks  and  trust  companies, 
doing  business  under  the  laws  <rf  this  state." 

Evidently  this  statute  cont^plates  the 
raising  of  this  fund  In  17  annual  payments, 
and  when  the  seventeenth  Is  paid  In  the 
S  per  ceat  fund  Is  paid  In,  or,  to  use  the  lan- 
guage of  the  statute,  "the  five  per  centum  as- 
sessment hereby  levied  shall  have  been  fully 
paid."  So  that  It  Is  clear  that  the  basis  of 
coraputatiw  Is  the  preceding  year's  deposits, 
and  not  the  average  dally  deposits  during  the 
continuance  of  the  bank  In  business.  It  Is 
evident,  therefore,  that  these  words,  "during 
its  continuance  In  business  as  a  banking  cor- 
poration," havs  no  reference  to  the  preceding 
clause,  "equal  to  five  per  centum  of  Its  aver- 
age dally  deposits."  The  only  other  part  of 
this  sentence  to  which  they  could  possibly 
refer  Is  the  assessment,  and  by  reason  of  the 
succeeding  sentences  of  the  section  a  nec- 
essary reference.  So  that  the  meaning  of 
the  sentence  Is,  and  Its  words  might  properly 
be  rearranged  so  as  to  read: 

"There  Is  hereby  levied  against  the  capital 
stock  ot  eacfa  and  every  bank  and  trust  com- 
pany, organised  or  existing  under  the  laws  of 
tUs  state,  an  assessment,  during  its  continuance 
in  bnadness  as  a  banking  corporation,  for  the 
purpose  of  creating  a  depositors'  guaranty  fund, 
equal  to  five  per  centum  of  its  average  daily  de- 
posits." 

Now,  while  this  first  sentence  does  not 
divide  this  5  per  centum  Into  annual  assess- 
ments,  the  succeeding  sentences  plainly  do; 
and  the  meaning  of  this  statute  Is  Just  as 
thousb  It  was  written  Into  this  first  sratence 
that  this  5  per  centum  1b  divided  Into  17 
different  annual  assessments,  maturing  and 
payable  annually,  by  each  and  every  bank, 
"during  its  continuance  In  business."  That 
Is,  If  any  of  these  annual  assessments  was 
not  irayable  "during  its  [the  bank's]  con- 
184 


'  tlnuance  in  business,"  It  was  not  and  never 
could  become  a  liability  of  the  bank.  Be- 
sides, when  the  bank  went  out  of  business 
there  was  no  means  of  ascertaining  the 
amount  of  these  future  Msessments;  and  It 
Is  Impossihle  to  pay  that  whldi  cannot  be 
ascertained,  and  It  Is  not  fair  to  attrlbnte 
this  to  the  Zt^^islature  as  an  overslgfht  Un- 
less this  Is  the  meaning  of  this  statute,  Qie 
words  "during  Its  continuance  In  business" 
have  no  meaning.  The  object  of  the  law  was 
to  secure  the  paym^t  ot  current  deports, 
not  deposits  existing  at  the  time  <^  the  com* 
tdeted  payment  of  this  fi  pw  centum,  or  when 
the  bank  had  gone  out  of  bnrtness,  bat  dnr^ 
Ing  all  the  time  these  asseasmoits  were  ma- 
turing, as  well  as  after. 

[1]  When  the  bank  went  oat  of  business 
as  a  state  bank,  and  Its  liabilities  settled, 
there  were  no  deposits  to  be  guaranteed,  so 
tax  as  it  was  omcemed,  and  there  was  no 
consideration  for  any  future  payments. 
There  was  nothing  for  the  law  to  act  up<ni; 
and  when  the  reastm  of  the  law  ceases,  then 
the  law  Itself  ceases.  The  payments  of  these 
assessments  are  conditioned  on  the  bank  go- 
ing on  with,  not  stopping,  baslness.  Evident- 
ly thB  Legislature  so  Intended  it,  for  by  the 
act  of  1913  {Session  Laws  1913,  p.  31)  it  Is 
provided: 

"Whenever  any  state  bank  diall  liquidate,  or 
cease  to  operate  under  the  banking  laws  of 
this  state,  It  shall  be  li^Ie  for  its  pro  rata 
ahars  <tf  any  existing  indebtedness  against  the 
said  depositors'  guaran^  fund  or  any  unpaid  as- 
sessments." 

Thus  furnishing  the  rule  of  thumb  for  the 
Interpretation  of  the  law,  and  not  the  law 
Itself.  And  so  the  Supreme  Court  of  the 
United  States  understood  this  law,  for  In  the 
case  of  Noble  State  Bank  r.  Haskell,  219  U. 
S.  S7S,  81  S^p.  Ct  299.  6&  U  Ed.  341,  In  sui^ 
talning  the  constitntionallty  of  this  law,  that 
court  says :  "For  In  this  case  there  is  no  out 
and  out  uncondlttonni  taking  at  all.  The 
payment  can  be  avoided  by  going  out  of  the 
banking  business,  and  Is  required  only  as  a 
condition  for  keeping  on,  from  corporations 
created      the  state." 

[3]  But  it  Is  contended  that  the  bank,  by 
continuing  to  do  business  under  the  act,  as- 
sumed and  agreed  to  pay  this  full  6  per  cent 
— a  coutractual  liability.  It  will  be  remem- 
bered that  the  constitutionality  of  this  law 
was  sustained  by  the  Supreme  Court  of  the 
United  States,  In  the  Noble  State  Bank  Case, 
supra,  as  a  valid  exercise  of  the  police  power 
of  the  state.  In  the  opinion  of  the  writer 
this  particular  law  might  also  be  sustained 
as  a  valid  exercise  of  the  taxing  power;  the 
purpose  t>eing  a  public  purpose — that  is, 
taxation  by  assessment,  as  in  drainage  or 
paving  districts.  It  has  many  of  the  features 
of  a  tnx  law,  and  in  the  opinion  of  the  writer 
such  It  is,  and  should  be  so  construed. 

But  whether  we  regard  It  as  the  exercise 
of  the  police  power,  or  the  taxing  power,  or 
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of  both,  clearly  tills  cannot  be  a  contractual 
liability.  Nor  can  It  be  enforced  on  the 
groond  of  estoppel.  Tbe  estoppel  might,  in 
a  particular  Instance,  render  a  statute  en- 
forceable; but  It  does  not,  and  cannot,  sub- 
stitute a  contract  for  the  statute.  It  Is  true 
tbat  we  have  what  are  known  as  Implied  con- 
tracts. But  this  Is  where  the  party  contracts 
by  his  acts.  A  man  can  contract  by  his  acts, 
aa  weU  as  by  his  tongue,  or  his  pen ;  for 
they  are  but  different  means  of  expressing  his 
assent,  and  acts  speak  louder  and  more  sin- 
cerely than  either  the  tongue  or  the  pen. 
But  surely  the  man  In  the  street — this  man 
well  beloved  of  the  law;  In  the  last  analysis, 
the  only  really  great  lawyer — would  not  feel 
that  he  was  agreeing  to  pay  this  Involuntary 
exaction  merely  because  he  did  not  quit  buai- 
nera,  any  more  than  the  colonies  felt  they 
were  bound  to  pay  the  taxes  Imposed  by  the 
British  Parliament  merely  because  they  con- 
tinned  to  exist  as  colonies. 
-  Evidently  the  Legislature  did  not  regard 
this  assessment  as  contractual  In  its  nature. 
The  act  of  1907-OS  {Laws  1907-08,  c.  S,  art  2) 
provided  for  a  fund  of  1  per  cent  The  1909 
act  (Laws  1909,  c.  5,  art  2)  raised  this  to  0 
per  cent.  The  act  of  1913  substituted  a  fund 
of  2  per  cent  Tbe  act  of  May,  190S,  amended 
the  law,  so  as  to  make  it  applicable  to  trust 
compani^;  and  tbe  act  of  1911  changed  the 
law,  so  as  to  exclude  trust  companies.  It 
may  repeal  the  law,  and  tbus  relieve  all  the 
banks  from  the  payment  of  these  future  as- 
sessments. This  law  did  not  require  or  per- 
mit any  act  on  tbe  part  of  the  bank  for  its 
enforcement  The  bank's  assent  or  dissent, 
was  absolutely  immaterial.  Its  agreement 
express  or  Implied,  was-  equally  so.  The  Leg- 
islature was  proceeding  under  a  power  which 
required  none  of  these.  It  was  an  enforced 
tifvoluntary  charge,  as  all  taxes  and  all  Im- 
positions under  the  taxing  and  police  power 
are.  In  Invltum,  wUllog  or  unwilling,  and 
Is  to  be  80  construed ;  and,  speaking  only  with 
reference  to  tbe  exercise  of  these  powers, 
an  assessment  Is  not  a  contract,  and.  If  a 
fxmtract,  it  Is  not  an  assessment. 

This  law  Is  therefore  to  be  regarded  as 
the  lawfully  expressed  determination  and 
purpose  of  the  Legislature  to  impose  theiSe 
assessments  as  they  became  payable  upon  the 
banks  as  a  condition  of  going  on,  and  not  of 
stopping  business.  If  a  bank  is  doing  busi- 
ness when  one  of  these  assessments  becomes 
payable,  it  Is  liable;  if  not,  it  Is  not  The  con- 
sideration which  this  law  gives  for  these  as- 
sessments Is  the  securing  of  current  depos- 
its, and  thereby  securing  the  banks;  and 
when  the  consideration  for  the  assessment 
falls,  evidently  tbe  assessment  Itself  fails. 

The  writer  Is  aware  that  there  are  many 
decisions,  state  and  federal.  Imposing  taxes 
under  the  form  of  contract;  taxation  by  pre- 
sumption, taxation  by  inference — logic,  it  you 
please;  each  presumption,  and  each  inference, 
more  hazy  and  nebulous  than  the  other,  until 


the  most  powerful  legal  telescopee  and  mi- 
croscopes fail  to  discover  any  foundation  for 
tbe  tax.  This  is  to  Impose  taxes  without  any 
known  rule  of  law  to  support  them.  It  Is  to 
ignore  and  set  at  naught  tlie  beneficent  and 
restrictive  provisions  of  the  Constitution,  and 
the  fundamental  law,  like  equality,  uniform- 
ity, dassiflcatlou,  popular  vote,  notice,  oppor- 
tunity to  be  beard,  public  purpose,  etc.  The 
American  and  English  people,  through  bard 
and  harsh  experience,  have  hedged  about  the 
levy  of  taxes  and  other  exactions  with  many 
beneficent  provislona  and  restrictions;  and 
to  substitute  c<Hitracts  or  otiier  devices  for 
the  tax  is  to  Ignore  tiiese  provi^ons,  and 
leave  the  exaction  to  the  mere  whim  of  the 
official,  or  the  exercises  of  the  logician'  in  his 
favorite  sport 

Besides,  the  courts  have  neither  the  means 
nor  tbe  machinery  to  Impose,  collect  or  apply 
taxes.  Their  forms  of  procedure.  Including 
the  Judgment,  which  latter  bo  largely  deter- 
mines their  jurisdiction,  were  never  intend- 
ed, and  are  wholly  inadequate  and  unsultetl, 
to  Impose,  collect  or  apply  taxes;  and  the 
writer  sincerely  hopes  tliat  the  Supreme 
Court  of  the  United  States  will  early  have 
occasion  to  review  these  decisions,  funda- 
mentally, and  be  firmly  believes,  when  It  does 
so,  It  will  judicially  condemn  to  death  this 
false  doctrine,  as  it  was  denounced  in  the 
Magna  Charta  and  tbe  declaration  of  Ameri- 
can Independence,  and  as  it  was  In  fact  shot 
to  death  at  Bunker  Hill  and  at  Yorktown; 
for,  no  matter  how  often  one  head  of  this 
hydra-headed  monster  is  cut  off,  another 
springs  up  in  its  place.  The  power  to  tax  bas 
been  wisely  withheld  from  the  courts  by 
the  people.  Tbe  case  at  bar  la  a  good  exam- 
ple of  this.  If  this  court  can  imply  a  con- 
tract to  pay  tbis  assessment,  neither  this 
bank,  nor  its  depositors,  will  probably  re- 
ceive any  benefit  from  them.  Yet  tbe  state 
bank  that  remains  in  business  for  more  than 
20  years  will  only  have  to  pay  3  per  cent,  in- 
stead of  5  per  cent.,  and  it,  and  Its  depositors, 
get  the  benefit  of  this  fund  during  all  those 
years. 

It  is  also  true  that  there  are  a  number  of 
decisions  which  enforce  tbe  payment  of  what 
are  in  reality  taxes  under  the  form  of  con- 
tract. But  on  investigation  It  will  be  gener- 
ally found  that  the  basis  of  these  decisions 
is  an  express  contract  with  the  taxpayer,  by 
express  legislative  authority,  In  lieu  of  the 
ordinary  property  tax,  like  the  payment  of 
a  certain  per  cent,  of  its  gross  revenue  by  a 
railroad  company,  in  consideration  of  its 
release  from  the  ordinary  property  tax,  or 
tbe  payment  of  a  large  license  or  charter  fee 
for  a  similar  consideration.  But  in  these  in- 
stances It  Is  the  Legislature,  and  not  the 
court  which  Imposes  the  tax ;  sometimes  do- 
ing Indirectly  tbat  which  it  cannot  do  direct- 
ly, and  generally  owing  to  the  unfortunate 
wording  of  some  constitutional  provision,  and 
often  aided  by  a  too  literal  construction.  For 
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txamigia,  to  take  one  of  many,  the  Eastern 
states  omit  in  tbeii  Oonstltntlons  any  im- 
portant restricti(niB  upon  the  taxing  power 
€t.  tbe  Leslslatur^  thus  permltUng  ttie  heUa- 
latare  to  adjust  the  taxing  ^8t«n  of  the 
state  to  the  ever-i^hangii^  conditions  of  Bo- 
de^. Unfortunately  the  constitutional  con- 
Tention  of  Ohio,  in  Its  early  Constitution,  pro- 
Tided  for  tbe  taxation  of  property  by  uni- 
form rule,  without  any  provision  for  the 
classlflcatloD  of  property  for  the  purpose  of 
taxation.  This  was  copied  by  the  other 
states  in  their  GonsUtntlonSi  ftom  the  AI- 
leebenies  to  the  Pacific— at  Uie  time  a  per- 
fectly proper  provision,  for  all  property  was 
tangible.  Bnt  as  conditions  changed  It  was 
soon  found  fliat  the  poor  man  working  in  the 
street  with  his  tingle  team  was  paying  more 
taxes  than  the  rich  corporaUcm  with  its  In- 
tangible pTopexty;  and  too  often  this  was  as- 
tisted  by  a  too  literal  constmction,  for  dassi- 
ficatlou  is  uniformity,  and  uniformity  is  dnss- 
Ificution,  and,  while  there  are  .no  new  prln- 
dples  in  constltutl<Hi  making,  the  ever-chang- 
ing conditions  of  an  enterprising  and  pro- 
gressive people  make  amendment  and  re- 
statement in  Constitutions  a  never-ending  and 
ever-prcsting  necessity.  As  the  ocean  keeps 
itself  pure  by  constant  agitation,  so  the  state 
must  keep  Its^  effldent  by  constant  progress 
in  law-making;  and  as  to  this  particular 
question  this  has  been  largely  done  by  amend- 
ment in  some  of  the  states,  and  by  the  orig- 
inal in  others,  so  that  generally  there  is  no 
necessity  to  resort  to  these  substitutes  and 
subterfuges  in  the  Imposition  of  taxes.  That 
which  is  a  contract  should  stand  on  Its  own 
bottom  as  a  ccmtract,  and  that  which  Is  a 
tax  as  a  tax,  in  order  that  the  citizen  and 
the  state  may  have  the  protection  of  the 
beneficent  provisions  of  the  Constitution  and 
the  fundamental  law ;  and  the  courts  should, 
as  th^  generally  do,  lend  a  sympathetic  ear 
to  discover  the  purpose  of  the  law  and  the  in- 
teat  of  the  Legislature,  in  order  that  they 
may  recognize  tbe  one  and  give  effect  to  the 
other. 

We  have  no  professional  lawmakers.  It 
la  not  right  to  construe  these  laws,  funda- 
mental or  statutory,  as  though  they  sprung 
full-fledged  and  fuU-armed  from  the  head  of 
sane  professional  constitution-making  Jove. 
We  have  no  professional  class  of  constitution 
makers  or  legislators ;  and  we  must  not  for^ 
get  that  the  constitution  maker  and  the  legis- 
lator have  troubles  and  difficulties  of  their 
own.  The  paucity  of  language,  the  absteuce 
of  time-tried,  tested,  and  applied  legislation, 
the  ever-dianglng  conditions  of  an  oiterpris- 
ing  and  progressive  people,  the  limitations  of 
human  fbreslght,  and  Uie  difficulty,  the  Im- 
possibility, of  covering  a  world  of  single  In- 
stances, make  this  hard  and  fast  rule  Impos- 
albl&  As  intimated  above,  the  writer  Is  of 
tbe  (qjiiniim  .that^thls  statute  Is  of  the  nature 
and  ahonld  be  construed  as  a  tax  measure. 
He  cannot  see  any  cnutitutional  restriction. 


preventing  the  Leglslatare  from  forming  the 
whole  state  Into  one  banking  district  and  ap- 
plying the  principle  <a  taxation  by  assess- 
ment, to  raising  the  necessary  fund  to  secure 
the  paymoit  of  these  depositB,  as  Is  done  in 
the  formatlcm  of  drainage  districts  and  pav- 
ing districts.  The  fact  that  Uiese  involve  real 
estate  Is  only  because  real  estate  is  most  ami- 
monly  benefited.  But  there  can  be  no  differ- 
ence In  iwindple  between  real  estate  and  per- 
sonal property;  and  manifestly  the  capital 
stock,  of  these  banks  is  benefited  by  this  fund. 
The  fact  that  a  paving  district  or  a  drainage 
district  is  but  a  small  part  of  the  state  does 
not  militate  against  this,  as  it  happens  that 
aoly  those  parts  are  sufficiently  benefited  to 
warrant  the  exercise  of  the  power.  No 
doubt  the  entire  state  could  be  formed  into 
one  road  district,  or  one  school  district,  and 
the  state  itself  collect  the  revenue,  and  reg- 
ulate and  maintain  the  highways  and  schools. 
This  Is  a  mere  mattn:  of  ai^)ortlonment 

Not,  If  we  condder  that  this  statute  la  sua- 
talned,  and  sustained  only,  by  the  police 
power,  does  this  prevent  the  Legislature  from 
introducing  into  it  certain  features  of  the 
more  beneficent  taxing  or  other  powers.  The 
police  pon'er  is  not  a  mere  arbitrary,  cruel 
power;  it  Is  as  kindly  as  the  people  from 
whom  It  springs,  and  fields  In  prc^r  cases 
to  the  more  beneficial  taxing  power,  as  well 
as  other  powers,  as  tbe  good  p^lceman  yields 
to  the  sympathetic,  kindly  hand  of  the  parent 
to  stay  the  wayward  youth.  The  authority 
to  form  drainage  districts  and  paving  dis- 
tricts, as  we  know  them,  is  entirely  statutory, 
though  the  germ  may  be  fOund  In  the  0I4 
charters  and  statutes.  For  instance  we  read 
In  the' Magna  Charta: 

"23— Neither  a  town  nor  any  tenant  shall  bi 
distrained  to  make  bridges  or  banks,  unless  thai 
ondently  and  of  right  tiiey  are  bound  to  do." 

Truly  out  of  the  old  fields  "cometh  the 
new  com."  A  reading  of  the  old  statutei 
and  dedsiona  would  Indicate  that  orlglnallj 
the  formation  drainage  districts  was  dons 
prindpolly  under  the  police  power — the  right 
of  the  state  in  the  interest  of  the  public 
health  and  sanitation,  to  drain  swamps  and 
overfiowed  lands;  and  this  is  still  Indicated  in 
our  statute,  and  the  statutes  of  other  states. 
Yet  this  did  not  prevent  the  Legislature  from 
Introducing  Into  it  taxation  by  assessmrat, 
and  making  it  a  real  benefit  to  the  land  and 
the  landowner ;  and  this  although  the  police 
power  may  proceed  without  being  limited  by 
benefit  to  the  person  or  pr(q>crty  atTected. 
The  band  of  tbe  Legislature  should  be  left 
free  to  give  as  much  return  to  the  banks  for 
this  fund  as  It  may;  to  make  it  In  reality  the 
property  of  the  banks,  subject  to  the  manage- 
ment and  application  by  the  state  as  provid- 
ed. Throw  around  It  tbe  conatltational  guar^ 
antles  of  equality,  uniformity,  dasslficatlon, 
public  purpose,  etc.,  and  Impose  the  tax  by 
that  aathorlty  whldi  alone  can  impose  taxei^ 
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the  peopled  representatlTes.  B7  Imsiiig  the 
fund  on  the  taxing  power,  yoa  give  It  the 
very  highest  security;  that  power  which 
makes  the  bonds  of  the  United  States  and 
the  states  the  very  best  security.  And  by  glT- 
iDg  this  security  it  removes  the  fear  of  loss, 
the  fear  of  panic,  and  permits  the  very  larg- 
est use  of  tlw  bank's  funds  In  the  buslneEn 
of  the  ctHumunlty.  It  prevents  the  arbi- 
trary exaction  of  the  official,  and  the  dlsas- 
trons  consequences  of  hasty  and  Ill-consider- 
ed action.  It  glVes  to  those  who  have  to  bear 
Qie  burden  an  opportunity  to  be  heard,  and 
an  assurance  of  the  necessity  for,  and  the 
proper  application  of,  the  fund ;  and  It  en- 
lists the  hearty  co-operation  of  those  whose 
duty  it  was,  and  whose  Interest  it  now  Is,  to 
protect  their  depositors. 

Th^  case  of  State  ex  rel.  West,  Attorney 
General,  v.  Farmers'  National  Bank  of  Cusb- 
Ing,  47  OkL  667,  190  Paa  212,  Is  overruled. 
The  Judgment  is  reversed,  and  the  case  re- 
manded, with  directions  to  dismiss  the  action. 

HARtRISON  and  McNEILL^  JJ.,  oertU^Ing 
th^  disqualification,  J.  F.  KINO  and  A.  B. 
OABBETT  were  regularly  ai>polnted  Special 
Justices. 

OWEN,  a  J.,  and  PITCHFORD  and 
JOHNSON,  JJ..  concur. 

KANE  and  SHARP,  JJ.,  concur  In  the  con- 
clusion. 

HIGQINS,  J.,  did  not  participate. 

RAINBY,  J,  (dissenting).  I  dissent,  as  I 
am  In  thorough  accord  wltti  the  riewa  ex- 
pressed by  this  court  In  State  ex  reL  West, 
Attorney  Gmeral,  t.  Fanners*  Natltnal  Bank 
of  (Pushing,  47  Okl.  667,  150  Pac.  212,  which 
is  overrnled  by  the  majority  opinion. 

GAREETT,  Special  Judge  (dissenting). 
The  contention  in  this  case  arises  from  the 
construction  of  section  3,  chapter  31,  Session 
Laws  1910-11,  particularly  that  portlcn  of 
said  section  which  reads  as  follows: 

"There  is  hereby  levied  an  asacBsmeat  againat 
the  capital  stock  of  each  and  every  bank  and 
trust  company  organized  or  existing  under  the 
laws  of  this  state,  for  tlie  purpose  of  creating 
a  depodtors'  guaranty  fund,  equal  to  five  per 
centum  of  Its  average  dally  deposits  dozing  its 
continuance  In  business  as  a  banking  corpora- 
tion." 

The  ctmtentlon  of  the  state  Is  that  the 
language  used  by  the  Legislature  created 
what  is  termed  a  levy  or  existing  llaUllty  in 
prssentl.  The  court  In  its  opinion  has  placed 
a  difFerent  construction  upon  this  sentence 
of  section  3,  and  in  doing  so  transposes  the 
language  In  the  s^tence  to  read  as  follows: 

There  is  hereby  levied  against  the  capital 
stock  of  each  and  every  bank  and  trust  company 
organized  or  existing  under  the  laws  of  this 
state,  an  assessment  during  its  CMitinuance  in 
bnsineaa  as  a  banking  corporation  for  the  pur- 
pose of  creating  ^  depositot^  guaranty  fund 


equal  to  five  per  centum  of  Its  average  daily 

deposits." 

By  what  rule  of  statutory  construction  has 
this  court  authority  to  Interpolate  into  a 
statute  words  or  a  transposition  of  the 
language  in  order  to  support  the  court's  con- 
struction? The  very  ta.ct  that  the  court  has 
found  it  necessary  to  transpose  the  lan- 
guage is  sufficient  cmdemnation  of  Its  opin- 
ion. There  Is  no  disposition  upon  the  writ* 
er's  part  to  criticize  the  defendant  bank  for 
seeltlng  to  escape  the  Judgment  In  this  case 
if  there  Is  no  liability,  but  to  undertake  to 
escape  through  the  claim  that  It  Is  unjust 
and  unfair  is  to  beg  the  question.  Tills  court 
has  nothing  to  do  with  the  Justness  or  un- 
JuBtness  of  the  law,  if  the  law  Is  dear  and 
plain  as  to  what  Is  meant.  We  could  dte 
numerous  instances  of  what  la  apparently 
unfair  and  unjust  in  our  tax  laws.  Take^ 
for  instance,  the  mortgage  tax  law  of  real 
estate,  which  fixes  a  registration  fee  of  10 
cents  upon  $100  expressed  In  the  mortgage, 
where  the  mortgage  runs  for  five  years  or 
more,  an  exceedingly  nominal  sum  which  the 
mortgagee  pays  on  his  Investment,  while  the 
mortgagor  must  pay  on  the  full  valuation  of 
the  real  estate  given  as  security  in  the  mort- 
gage on  an  ad  valorem  basis.  Yet  this  court 
would  hardly  say  that  the  Legislature  did 
not  have  the  authority  to  pass  the  law  be- 
cause of  its  onJustnesB  or  apparent  unfoir^ 
ness.  Again,  we  have  the  gross  production 
tax  on  oil.  All  other  business  must  pay  on 
an  ad  valorem  basis.  Now,  If  the  gross  pro- 
duction tax  is  fair,  then  why  not  make  it 
the  same  ba^  of  taxation  for  oOier  prop- 
erty. We  have  In  this  state  a  license  system, 
Uc^ising  autiHDoUles,  which  is  merely  a 
form  of  taxation,  and  the  right  Is  Hxed  ac- 
cording to  a  mechanical  definition  of  the 
horse  power  developed  by  the  engine  In  tlia 
automobile,  a  "tin  Uzsle"  costing  ¥500,  be- 
cause of  the  fact  that  its  engine  develops  a 
higher  rate  of  horse  power  than  a  car  that 
cost  $2,600,  under  this  automobile  license  law 
must  i»ay  as  mndi  or  a  higher  rate  for  the 
privilege  of  running  upcm  the  highways  of 
this  state  as  the  car  that  coat  five  times  aa 
much,  and  yet,  were  this  queaUon  before  thia 
court,  the  court  no  doubt  would  go  Into  de- 
tails as  to  the  beneficent  effect  and  purposes 
of  the  automobile  Ucense'fond.  which  Is  to 
build  up  the  highways  ot  the  state,  and 
would  certainly  hold  that  Oie  Leglslatarft 
had  authority  to  pass  the  law  and  that  it 
was  valid.  Onr  tax  system  Is  so  conatnicted 
that  injustice  must  of  necessltr  CoUow  until 
we  have  learned  some  other  meUiod  that 
would  be  &lr  alike  to  alL 

Let  me  suggest,  furttier:  Is  It  fair  to  tba 
poor  widow  woman  to  pay  the  same  rate  of 
tax  m  her  one  milk  cow,  on  which  Edie  makes 
no  profit,  other  than  supplying  her  orphan 
daidroa  wlCh  an  allowance  of  milk  and  but> 
ter,  as  the  man  who  keeps  bis  hundreds  and 
thousands  tw  profit  and  gain  alone.  W« 
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could  dte  00  tataaj  Inatanoes  wbat  to  oftr 
mind  Is  unjust  and  lU&lr  In  out  tax  system 
fliat  the  reference  would  be  oitirely  too 
mgUiy.  Bat  why  base  Ods  oplnltm  In  tbSa 
ease  upon  the  proposition  that  it  Is  unfair 
to  reoalre  a  Uqnldatlng  bank  to  pay  Its  lia- 
bilities before  It  can  snrreuder  Its  oertiacate 


The  court,  however,  has  tried  to  apply  tbe 
rule  of  statutory  constmctloa,  by  declaring 
It  would  be  unjust  and. unfair  to  the  Legis- 
lature to  claim  that  the  language  used  creat- 
ed a  levy  In  prasraitl,  and  that  It  would  be 
taking  from  Oie  defendant  bank  whoi  It  was 
receiving  no  benefits  ttom  the  depo^rs' 


and  cease  to  do  bnslneas  under  the  banking  guaranty  fond.  The  Legislature  that  passed 
laws  of  tb»  state.  It  Is  Its  duty  to  pay  its  |  that  law  was  composed  of  as  IntelUgent  Tom 


IlabUltlesL  The  state  did  not  require  che  de- 
fiendant  bank  to  discontinue  aa  a  state  bank. 
Tbe  state  does  zequire,  as  a  condition  pre- 
cedent to  ceasing  to  do  business  aa  a  banking 
otnporatioa,  ttutt  it  discbarge  all  its  liabil- 
ities. Tbe  defendant,  while  Ao/tng  business 
«s  a  state  bank,  had  the  pledged  secnxlty 
behind  Its  dqioBlts  of  a  levy  of  5  per  cmt 
against  Oie  capital  Bto<^  of  every  bank  doing 
buslnees  under  the  state  banking  laws,  based 
vpaa  ite  average  daily  deposlte.  This  was 
worth  a  great  deal  to  the  bank  tn  the  way  of 
securing  business  and  in  assuring  Ite  custom- 
ers that  their  deposits  were  absolutely  safe^ 
It  la  suggested  In  the  court's  oi^lon  that 
aometblng  like  $600,000  la  Involved  In  the 
veeult  of  this  suit  It  Is  true  this  Is  quite  a 
lai^  sum,  but  what  has  this  to  do  with  the 
questloD  at  Issue.  Briefly  stated,  the  conten- 
tton  of  the  stete  Is  that  the  first  sentence  In 
section  3,  chapter  31,  Session  Laws  1910-11, 
created  a  levy  is  prfesentl,  as  held  by  this 
court  In  the  case  of  State  ex  reL  West,  At- 
torney General,  v.  Farmers'  National  Bank 
of  Cosblng,  47  Okl.  667,  150  Pac.  212;  that 
the  defendant  contends  that  said  sentence 
does  not  create  a  present  liability.  Judge 
Oalbralth,  in  bis  opinion  In  the  caa^  supra, 
this  language: 


"If  tbe  Legislature  had  intended  to  levy  an 
assessment  against  stete  banks  and  trust  com- 
panies equal  to  B  per  oemtum  of  their  average 
daily  deposlte  for  the  purpose  of  creating  a  de- 
positors' guaranty  fond,  and  to  provide  that 
such  assessment  diould  only  be  upon  the  aver- 
age daily  deposits  daring  the  existeoce  of  the 
bank  or  trust  company  as  a  banking  corpora- 
tion,  and  intended  such  assessment  to  be  a  pres- 
ent and  existing  liability,  language  more  dearly 
expressing  such  intention  coold  not  liave  been 
employed.  The  fact  diat  it  waa  provided  that 
«nly  1  per  ceait.  of  tills  obligation  ihonld  be 
paid  during  the  first  year  and  extended  the 
time  of  payment  of  the  remaining  4  per  cesit. 
over  a  period  of  16  years  does  not  lessen  tbe 
purpose  and  Intent  to  make  the  obligation  of 
tbe  entire  amount  a  fixed  and  present  liability. 
It  was  necessary  to  make  it  a  present  obligation 
against  the  banks  in  order  to  accomplish  the 
purpose  and  object  of  tbe  Legislature  in  creat- 
ing the  depositors'  goaran^  fund,  namely,  to 
establish  confidence  in  stete  banks  and  to  offer 
an  absolute  guaranty  to  the  depositors  against 
loss.  Tbe  purpose  of  the  Legislature  was  evi- 
denced to  make  this  burden  on  the  banks  as 
light  as  possible,  and  (or  that  reason  the,  time 
of  paying  the  esaessment  was  extended  over  a 
number  of  years;  but  it  was  necessary  to  fix 
liabilitr  for  all  of  the  assessments  at  once,  in 
order  to  create  and  estebliah  a  guaranty  fund  In 
tut  as  wdl  as  Ini  name.** 


as  the  average  man;  they  knew  the  real  Im- 
port of  the  language  used  and  tbe  purposes 
for  which  this  fund  was  created.  The  Le^s> 
lature  of  1913  also  knew  just  wbat  the  lan- 
guage meant  hi  section  3,  chapter  31,  Seaslin 
Laws  ietO-11,  and  proceeded  to  dumge  the 
law,  so  aa  to  accompliah  Just  what  the  court 
in  this  (^pinion  la  accwnplishteg  in  this  act 
nds  cbange  occurs  in  this  language  (Session 
Laws  1913.  p.  31): 

"Whenever  any  state  bank  shall  liquidate,  or 
cease  to  operate  nnder  the  banking  laws  of  this 
stete,  it  shall  be  liable  for  its  pro  rate  share  of 
any  existing  Indebtedness  against  the  said  de- 
posltora*  guaranty  fund  or  any  unpaid  aasesa- 
ments." 

The  learned  Judge,  speaking  for  the  court 
in  bis  oplni<»i  in  this  case,  says  that  this 
furnishes  the  rule  of  "thumb"  for  the  inter- 
pretetlon  of  the  law,  and  not  the  law  iteelf. 
Now,  just  what  Is  meant  by  not  being  &e 
law  itself  is  difficult  to  discern — another  In- 
stance where  the  language  used  Is  plain  and 
an  attempt  Is  made  to  confuse  the  meaning. 
This  amendment  of  1913  clearly  shows  that 
the  Legislature  understood  well  the  clear  im- 
port of  the  law  of  1911,  and  provided  that  a 
bank  should  be  liable,  when  It  ceased  to  do 
business  under  the  state  law,  only  for  the 
pro  rate  amount  of  the  assessment  to  be  paid 
at  the  time  of  liquidating.  The  defendant 
bank  having  gone  out  of  business  prior  to 
1913,  BO  far  as  a  stete  bank  is  concerned,  the 
law  of  1913  does  not  apply  to  it.  The  Legis- 
lature had  the  power  to  make  a  levy  in  pna- 
sentl  It  did  it.  It  had  a  right  to  say  up<Mi 
what  basis  the  S  per  centum  assessment  so 
levied  should  be  determined.  It  did  that 
It  had  a  right  to  say  into  how  many  pay- 
mente  these  assessmente  whldi  it  levied 
should  be  divided.  It  did  that.  The  lan- 
guage following  the  first  sentence  in  said 
section  3  In  no  way  or  manner  modifies,  ek- 
plalns,  or  affects  the  language  in  the  first 
sentence,  and  no  rule  of  statutory  construc- 
tion will  justify  this  court  in  reading  into 
this  sentence  any  other  term  or  terms,  in 
order  to  transpose  the  language  so  as  to 
make  it  have  a  different  meaning. 

The  general  rule  of  statutory  construction, 
as  laid  down  by  Sutherland  cm  Stetuto^ 
Construction,  in  sectlcm  S89,  voL  2,  Is  as  fol- 
lows: 

"A  statute  extends  no  further  than  it  expresses 
the  legislative  will ;  when  it  is  held  to  embrace 
a  case  which  is  within  ite  spirit,  though  not 
within  ite  letter,  it  is  not  meanl  that  the  courte 
have  anthwity  to  extend  a  statate  to  caaos 
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whidi  It  doee  not  by  its  words  provide,  or  be- 
yond the  sense  of  its  language.  A  statate  is  a 
written  law,  and  cannot  be  conatrued  to  bave 
a  sense  and  spirit  not  deducible  from  its  provi- 
aions.  It  is  a  general  rule  tbat  the  courts  must 
find  the  Intent  of  tbe  LegislatQre  in  the  statute 
ItselE.  Unless  some  grounds  can  be  found  in 
the  statute  fbr  restricthig  or  enlarging  tbe  mean- 
ing of  Its  general  words,  they  must  receive  a 
general  construction;  courts  cannot  arbitrarily 
subtract  fnmi  or  add  thereto." 

And  also  In  section  620,  same  authority, 
at  page  963,  we  find  this  language: 

"The  intention  of  the  Ijeglslature  is  to  be  col- 
lected from  tbe  words  they  employ.'  When  there 
is  no  ambiguity  In  the  words,  there  is  no  room 
for  construction." 

The  cotlrte  are  not  in  tbe  habit  of  trans- 
po^g  the  clauses  and  jihrases  for  the  pur- 
pose of  Qnding  the  meaning  of  the  Legisla- 
tare,  unlei>s  the  clause  or  phrase  in  tbe  posi- 
tion in  which  It  is  placed  by  the  Legislature 
Is  meaningless  and  absurd,  or  conflicts  In 
some  way  with  the  fundamental  law.  The 
Supreme  Court  of  the  United  States,  in 
Board  of  County  Commissioners  t.  Rollins, 
130  U.  S.  670,  9  Sup.  CL  6S2,  82  L.  Ed.  1060. 
uses  the  following  language: 

"We  are  unable  to  adopt  the  conatruettTe  in- 
terpolations ingeniously  offered  by  counsel  for 
defendant  in  error.  Why  not  assume  that  the 
framers  of  the  Constitution,  and  tbe  people  who 
voted  it  into  existence,  meant  exactly  what  it 
says?  At  the  first  glance,  its  reading  produces 
no  impression  of  doubt  as  to  the  meaning.  It 
seems  all  sufficiently  plain;  and  in  such  case 
there  is  a  well-settled  rule  which  we  must  ob- 
serve. The  object  of  construction,  applied  to  a 
Constitution,  is  to  give  effect  to  the  intent  of 
its  framers,  and  of  the  people  in  adopting  It 
This  intent  is  to  be  found  in  the  instrument  it- 
self; and  when  the  text  of  a  coQBtituttonal  pro- 
vision is  not  ambiguous,  the  courts,  in  giving 
construction  thereto,  are  not  at  liberty  to  search 
for  its  meaning  beyond  the  instrumout. 

"To  get  at  the  thought  or  meaning  expressed 
in  a  statute,  a  contract,  or  a  Constitution,  the 
first  resort,  In  all  cases.  Is  to  the  natural  sig- 
nification of  the  words,  in  tbe  order  of  gram- 
matical arrangement  in  which  the  framers  of 
the  instrument  have  placed  them.  If  the  words 
convey  a  definite  meaning,  which  involves  no 
absurdity,  nor  any  contradiction  of  other  parts 
of  the  instrument,  then  that  meaning,  apliarest 
on  the  face  of  the  jnstrnmcnt,  must  be  accepted, 
and  neither  the  courts  nor  tbe  Legislature  have 
the  right  to  add  to  it  or  take  from  it.   •   •  • 

"Words  are  tbe  common  sign  tbat  mankind 


make  use  of  to  declare  their  Intention  to  one 
another ;  and  when  the  words  of  a  man  express 
bis  meaning,  plainly,  distinctly,  and  perfectly, 
we  have  no  occasion  to  have  recourse  to  any 
other  means  of  interpretation." 

The  language  of  the  statute  in  making  tbe 
levy  of  6  per  oenL  Import  an  immediate  levy, 
and  not  a  levy  In  tbe  fnturew  In  the  case  ot 
St.  Joseph  &  Denver  City  Railroad  Co.  v. 
Baldwin,  103  U.  S.  426,  26  li.  Ed.  S78,  tbiit 
court,  speaking  by  Mr.  Justice  Field,  said: 

"Tbe  language  of  the  act  here,  and  of  nearly 
■II  the  congressional  acta  granting  lands,  is  in 
terms  of  a  grant  in  pnescnti.  The  act  is  • 
present  grant  There  is  hereby  granted,*  aro 
the  words  used,  and  th^  import  an  immediate 
transfer  of  interest." 

Quoting  again  from  the  opinion  of  Judge 
Galbralth,  in  the  Case  of  Farmers'  National 
Bank  of  Cusblng,  supra,  the  court  says: 

"There  was  levied  against  each  bank  and 
trust  company,  organized  and  doing  business  as 
a  state  banking  corporation,  an  assessment  equal 
to  5  per  centum  of  its  average  daily  deposits 
during  the  time  of  its  existence  as  sudt  state 
corporation,  and  that  this  assessment  was  made 
a  present,  existing  obligation  against  each  bank 
and  trust  company  from  the  date  Of  Its  organlxa* 
tion  under  the  law." 

For  the  reasons  herein  set  forth,  we  are 
compelled  to  dissent  from  the  opinion  of  the 
court  by  Justice  KING  In  this  case.  The 
decision  In  the  Case  of  the  Farmers'  Nation- 
al Bank,  supra,  was  rendered  practically  four 
years  ago,  being  filed  on  June  26,  1915.  It 
has  become  a  rule  of  property  In  this  state. 
Since  tbe  rendition  of  this  opinion  this  court, 
by  reason  of  the  democracy  of  our  Institu- 
tions and  the  hand  of  death,  has  diaaged  its 
personnel,  and  tbe  personnel  of  the  court  In 
the  course  of  time  again  will  change.  It  has 
been  tbe  pride  and  boast  of  our  form  of 
government  that  our  Supreme  Court  was 
stable,  and  a  bidwark  against  the  ever-cbang- 
log  Innovations  that  society  might  suggest 
In  our  fuudamental  laws,  the  Constitutions  of 
our  states  and  tbe  United  States.  The 
citizenship  of  a  state  takes  pride  In  the  firn^ 
ness  with  which  the  laws  of  tbe  state  are  In- 
terpreted by  Its  Supreme  Court.  There 
should  be  no  vacillating  policy  In  the  court's 
decisions,  and  we  believe  that  the  opinion  of 
the  court  In  this  case  Is  not  the  law  of  tbe 
case,  but  tbat  tbe  court's  opinion  in  tbe  Case 
of  tbe  Farmers'  National  Bank  of  Cusblng 
is  tbe  law  and  should  not  be  overruled. 
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TULSA.  ST.  RT.  CO.  v.  OKLAHOMA  UNION 
BT.  CO.   (No.  8629.) 

(Snprane  Court  of  OMahoma.   April  16,  1919. 

Rehearing  Denied  Oct  T,  1919.) 

(Svllabus  bp  th«  Court.) 

1.  OkLAHOIU  OOBPOBATION  COUVIBBIOIT— Cok- 
ariTDTIONAL  JUBISDICnOH. 

By  section  18,  art.  9,  WilUams*  Con- 
stitution, the  Corporation  Commission  is  vest- 
ed with  the  power  of  regulating  and  control- 
ling all  transportation  and  transmissioQ  com' 
paniea  doing  an  intrastate  husiaess  in  all  mat- 
tera  relating  to  their  public  duties. 

2.  Stbeet  bail,boads  ®=>32  ~  Cobpobation 
comuission  mat  obdeb  tban8fsb  stoteu  be- 
tweek  two  8tbbet  bailboads. 

The  statutes  of  this  state  confer  power  upon 
the  Corporation  Commission  to  investigate  all 
complaints  in  reference  to  the  physical  coanec- 
tkuia  and  tranafera  at  all  junction  points,  in- 
corporated towns,  villages,  and  communities, 
and  uptm  investigation  of  audi  complaint,  or 
iip<»  its  own  motion,  may  require  an^  street 
railway  company  to  make  physical  connection, 
or  establish  and  maintain  such  transfer  facili- 
ties as  the  public  interestii  may  reasonably  re- 
quire, and  as  may  be  reasonable  and  fair  to  the 
companies  to  be  affected ;  and  in  a  case  where 
the  complainant  in  its  complaint  prays  for  an 
order  to  be  made  permitting  it  to  use  jointly 
with  another  street  railway  its  track  or  Una 
and  span  wires,  and  fixing  the  terms  of  such 
joint  use,  the  commission  upon  a  hearing  of  such 
complaint,  after  proper  notice,  may  make  a 
valid  order  that  a  transfer  system  be  installed 
by  the  two  companies,  designating  the  point  of 
transfer  and  filing  the  rate  to  be  charged  for 
joint  service  and  providing  how  and  when  a 
division  of  such  charges  between  the  companies 
may  be  made. 

3.  Street  baiuroads  ^»32— Obdeb  or  corpo 

RATION  COUHIBSIOIT  PRXfiTUlCBD  JXJBT  OH  AF- 

Record  examined,  and  it  Is  Jield  that  this 
case  comes  within  the  rule  that,  prima  facie, 
Joat  reasonable,  and  correct,  in  section  22,  art. 
9,  of  the  Constitution,  is  a  presumption  arising 
upon  the  findii^  of  the  Corporation  Commission 
diat  the  order  baaed  upon  such  facts  ia  pre- 
■nmed  on  appeal  in  this  court  to  be  just,  rea- 
sonable, and  correct,  subject  to  be  overcome  or 
rehntted  by  the  facts  in  the  record,  as  weighed 
and  found  by  tliis  court  in  reviewing  the  tamo. 

Appeal  from  order  of  Corporation  Com- 
mission. 

Aetloa  before  the  Corporatloi  Commission, 
by  the  Tulsa  Street  Railway  Company, 
against  the  Oklahoma  Union  Railway  Compa- 
ny: To  review  an  order  of  the  commission, 
the  complainant  appeals.  Actions  of  the  com- 
mlssion  affirmed. 

J.  P.  O'Meara,  Chas.  EX  Bush,  and  A.  F. 
Moss,  all  of  Tulsa,  for  plaintiff  in  error. 

A.  J.  Blddison  and  Harry  Campbell,  both 
of  Tolsa.  for  defendant  In  error. 


JOHNSON,  J.  This  is  an  appeal  from  an 
order  of  the  Corporation  Commission.  This 
appeal  brings  in  review  an  order  of  the  Cor- 
poration Commission  made  on  the  14th  day 
of  September,  1917,  in  an  action  Instituted 
before  the  Corporation  Commission  by  the 
plaintiff  In  error,  against  the  defendant  ia 
error  (for  convenience  the  parties  will  be  des- 
ignated as  complainant  and  defendant  as 
they  appeared  before  the  Corporation  Com- 
mission), asking  for  an  order  to  permit  com- 
plainant to  use  jointly  with  the  defendant 
the  railway  line  on  the  approaches  to  the  re- 
inforced concrete  bridge  across  the  Arkansas 
river  which  Is  located  within  the  city  of  Tul- 
sa, OkL,  and  to  permit  the  complainant  to  use 
jointly  the  span  of  wires  now  in  place  on 
said  bridge  approaches,  for  the  purpose  of 
supporting  the  trolley  wires  of  the  complain- 
ant, and  for  an  order  fixing  the  terms  under 
which  the  complainant  should  jointly  nse 
with  the  defendant  said  tracks  and  span 
wires,  and  for  an  order  covering  the  sched- 
ules and  operation  of  cars  over  said  tracks 
and  said  approaches  and  over  the  reinforced 
concrete  bridge  controlled  by  the  county  of 
Tulsa,  Okl.;  the  said  tracks  on  sold  ap- 
proaches being  of  a  length  of  529  feet. 

The  essential  facts  involved  in  this  case 
are  substantially  as  follows: 

Both  plaintiff  in  error  and  defendant  in 
error  are  operating  street  car  lines  in  the 
city  ot  Tulsa,  and  the  defendant  in  error  ia 
constructing  an  intemrban  line  from  Tulsa, 
through  West  Tnlsa  and  Red  Fork,  to  Sa- 
pulpa.  It  bos  acquired  the  Sapulpa  Electric 
&  Tnterurban  line  from  Sapnlpa  to  Klefer. 
The  Tulsa  street  railway  company  was  oper- 
ating nnder  an  ordinance  or  franchise  dated 
the  5th  day  of  April.  1007,  ^vlng  Chas.  H. 
Bosler  and  his  assigns  the  right  to  constmct 
a  street  car  line  on  the  streets  of  the  city  of 
Tnlsa,  except  certain  streets.  This  ordi- 
nance was  accepted  by  Bosler  at  that  tlm& 

Said  ordinance  provided  as  follows: 

"That  at  the  expiration  of  ton  years  from  the 
date  of  acceptance  of  this  ordinance,  any  or 
all  streets  herein  named  not  in  actual  use  by 
the  grantees  for  street  railroad  purposes  shall 
revert  to  the  ci^  of  Tulsa,  and  said  streets 
shall  not  be  bound  by  this  franchise." 

In  March,  1917,  Tulsa  county  completed  a 
new  bridge  across  the  Arkansas  river  b&- 
tween  Tulsa  and  West  Tulsa,  and  thereon  a 
railway  track.  The  defendant,  Oklahoma 
Union  Railway  Company,  constructed  a  track 
on  the  approach  to  each  end  of  said  bridge 
and  entered  Into  a  contract  with  the  county 
commissioners  to  use  said  bridge  for  the  sum 
of  $200  per  month.  The  length  of  track  In 
the  approaches  to  said  bridge  constructed 
by  the  defendant  in  error  was  between  500 
and  COO  feet 

After  said  track  was  laid  and  said  contract 
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with  the  county  commlsslonerB  was  procured 
hj  the  defendant,  It  commenced  ranning  Its 
cars  oTer  said  bridge  to  and  from  West  Tulsa. 

The  plaintiff  In  error,  Tulsa  Street  Bail- 
way  Company,  was  aluo  trying  to  cross  the 
said  bridge;  but  the  defendant  acquired  pos- 
session of  the  approaches,  laid  its  tracks 
thereon,  connected  with  the  track  on  the 
bridge  at  each  end,  procured  a  contract  tram 
the  county  CfHumlssloners  for  that  purpose, 
and  established  Its  right  to  the  use  of  the  ap- 
proaches and  the  bridge. 

The  complainant  Tulsa  Street  Railway 
Company's  amended  complaint  is  quite  leng- 
thy, and  in  paragraph  3  thereof  will  be  found 
allegatlois  upon  which  complainant  based  its 
right  of  action,  but  the  following  quotation 
we  think  contains  a  sufiBclent  summary  there- 
of for  the  purposes  of  this  opinion: 

"Gompl&iuant  further  alleges  that  it  la  neces- 
sary in  the  operation  of  Its  said  line  into  what 
Is  known  as  West  Tulsa,  to  use  about  fire  hun- 
dred and  tbirt7-nlne  (539)  feet  of  the  track  of 
the  defendant  over  the  approaches  to  said  bridge 
in  order  to  operate  its  said  line  of  street  rail- 
war  from  the  main  part  of  Tulsa  into  West 
Tulsa,  and  this  complainant  has  offered  to  paj 
to  the  defendant  any  reasonable  sum  for  the 
right  to  use,  in  connectioo  with  the  defendant, 
the  street  railway  tracks  upon  the  approaches 
to  said  bridge,  and  has  offered  to  enter  into  any 
reasonable  contract  to  maintain  and  keep  in  re- 
pair the  tracks  on  said  approadies,  and  has 
offered  to  install  any  and  all  reasonable  safety 
devices  necessary  for  the  protection  of  the  de- 
fendant and  the  public  at  the  junctions  or  con- 
nectioas  on  said  line,  and  has  offered  to  pay  any 
reasonable  sum  to  the  defendant  for  the  use  of 
the  span  of  wires  on  said  bridge  and  approaches 
which  are  erected  for  the  purpose  of  sustaining 
the  trolley  wires  orer  ami  serosa  said  bridge  and 
approaches. 

"Complainant  farther  alleges  that  the  feint 
use  of  said  tracks  on  said  approaches  would  not 
interfere  with  the  Hchedules  of  the  defendant  In 
the  operation  of  its  said  line  of  railway,  but 
would  be  a  great  benefit  to  the  public  who  are 
compelled  to  go  to  and  from  West  Tulsa  tnm 
the  main  portion  of  Tulsa. 

"Complainant  farther  avers  that  there  is  no 
other  bridge  or  highway  over  which  the  plain- 
titt  can  cross  the  Arkansas  river  except  the 
bridge  mentioned  herein. 

"Wherefore,  tbis  complainant  prays  that  the 
aforesaid  defendant  be  required  to  answer  the 
charges  herein,  and  after  due  hearing  and  in- 
vestigation, tbat  an  order  be  made  permitting 
this  complainant  to  use  jointly  with  the  defend- 
ant the  railway  line  on  each  approach  to  the 
nld  reinforced  concrete  bridge  across  said  Ar- 
kansas river,  and  to  use  jointly  the  span  of 
wires  now  In  place  on  said  bridge  and  ap- 
proaches for  the  purpose  of  supporting  the  trol- 
ley wires  of  this  complainant,  and  for  an  order 
fixing  the  terms  under  which  thia  complainant 
shall  jointly  use  said  track  and  span  of  wires, 
and  for  a  farther  order  covering  schedules  and 
operation  of  cars  over  said  track  on  said 
approacbcs  and  over  said  reinforced  concrete 
bridge,  eisd  for  sudi  other  snd  further  order  as 
this  commisidon  may  deem  necessary  and  just." 


On  July  24. 1917,  a  hearing  wu  had  by  the 
commission,  at  which  time  the  CoUowing  ctuif- 
dusitms  and  order  wera  made: 

"The  pleadings,  the  transcript  and  Oe  briiiis 
in  this  case  have  all  been  reviewed  and  consid- 
ered by  the  commission,  but  at  Uils  thne  expres- 
sion of  opinion  upon  the  merits  of  the  case  la 

deferred. 

"The  commission  finds  that  If  both  the  lines 
under  ccmsideration  should  extend  their  service 
to  West  Tulsa  such  act  upon  the  part  of  tiie 
line,  which  is  not  at  present  operating  in  West 
Tulsa,  would,  as  a  matter  of  course,  supplonent 
the  present  service  and  thus  afford  an  added 
public  convenience,  but  on  this  point  the  com- 
mission is  also  of  the  opinion  tibat  the  public 
would  be  equally  as  well  served  and  the  public 
convenience  thus  promoted  If  some  arrangement 
or  agreement  could  be  reached  by  the  two  com- 
panies whereby  the  patrons  of  the  Tulsa  Street 
Railway  Company  could  readi  West  Tulsa  with- 
out being  subject  to  excessive  toll  for  the  pay- 
ment of  double  far&' 

"The  commission  fbr  the  reason  stated,  haa 
decided  to  defer  further  consideration  of  the 
case  and  the  rendition  of  opinion  and  final  order 
therein  until  the  parties  have  been  afforded  the 
opportunity  of  cariying  out  the  suggestion  above 
made;  and  hence  the  eommisslon  issaea  thte 
order.- 

"Wherefore,  the  premises  considered  and  the 
commisBion  being  fuUy  advised,  it  Is  ordered 
that  a  copy  of  this  paper  be  served  on  both  pap- 
ties  hereto ;  that  thereafter  they  both  forthwith 
confer  with  each  other  and  thereupon  appear 
before  this  commission  at  its  office  in  the  State 
House  at  Oklahoma  City,  Oklahoma,  on  the  6th 
day  of  August,  1917. 

"The  said  parties  are  hereby  advised  that  the 
matter  of  proper  fare  or  charge  for  transporta- 
tion or  service  between  Tulsa  and  West  Tulsa 
or  between  West  Tulsa  and  Tulsa  will  be  con- 
sidered and  that  the  matter  of  requiring  trane- 
fer  tickets  by  one  company  good  over  the  line 
of  tile  other  company  when  osed  in  trips  be- 
tween the  places  eforeMid,  will  also  be  con- 
sidered. 

"And  it  is  BO  ordered. 

"Done  at  Oklahoma  City,  Oklahoma,  in  the 
regular  order  of  business  on  this  the  24th  day  of 
July.  1917." 

F<AIowlng  tUa.  the  [MrUea  filed  thdr  re- 
spectire  statements  and  objectlonfl.  and  on 
September  14.  1917,  a  final  hearing  was  had 
by  the  commission,  at  which  time  the  com- 
mission made  Its  final  statemott,  findings  oC 
fact,  and  order,  which  were  as  follows: 

"The  parties  are  public  service  corporations 
operating  street  cars  in  Tulsa,  OU.  The  Tulsa 
Street  Railway  Company  asks  for  a  connertion 
with  the  Oklahoma  Union  Railway  Company's 
rails  and  other  facilities  except  trolley  wire  on 
the  approaches  of  the  Arkansas  river  bridge  be- 
tween Tulsa  and  West  Tulsa.  The  Oklahoma 
Union  Railway  Company  has  a  single  track 
railroad  on  the  approaches  to  said  bridge. 
Tulsa  county  owns  a  bridge  with  a  single  track 
thereon  connecting  the  aforesaid  tradi  on  the 
approaches. 

"The  BorUi  approadi  ia  2.B  per  cent  descend' 
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tag  gnie,  and  the  conoection  desired  by  the 
compIaiDant  is  SOO  feet  north  of  the  bridge. 
The  coonectioQ  desired  on  the  tooth  approach 
la  240  feet  from 'the  end  of  tiia  bridge  and  is 
1J5  per  cent,  descending  gndew  The  bridse 
imper  ig  1,470  feet  Umg-  The  complainant  pro- 
poaea  to  bear  the  expenses  of  maktns  connection 
with  the  defendant  and  to  install  its  own  trolley 
wire  on  supports  owned  by  Tulsa  connty  and 
the  defendants,  and,  In  addition,  to  pay  defend- 
ant rent  for  the  use  of  its  rails  and  fixtares  and 
rent  to  Tulsa  connty  for  the^nse  of  the  bridge 
and  track  thereon. 

**rbe  embankment*  OB  approadies  and  bridse 
were  bnilt  by  Tolsa  county.  The  eovnlv  leaaed 
the  nse  of  track  over  the  biic^  to  the  Oklahoma 
Union  Railway  Company,  which  company  oper- 
ates cars  between  Tulsa  and  Weet  Tulsa. 

"The  complainant  showed  that  it  waa  oper- 
ating about  10  miles  of  street  railway  in  Tulsa 
and  that  it  had  laid  3,000  feet  of  tratft  In  West 
Tnlsa.  And  it  proposes  to  install  ft  IB-mlnute 
aernce  between  Tulsa  and  West  Tulsa  if  it  can 
obtain  access  to  the  bridge. 

TThe  said  bridge  has  a  80-foot  roadway  with 
ear  track  in  center.  The  Oklahoma  Union  Rail- 
way Company  is  now  operating  a  street  car 
system  in  Tulsa,  and,  as  above  stated,  it  oper* 
ates  between  Tnlsa  and  West  Tulsa,  and  its 
intemrban  line  extends  from  Tulsa  to  Red  Fork 
while  It  has  12  miles  of  line  in  operation  be- 
tween Kiefer  and  Sapnlpa.  When  these  lines 
ere  oimneeted  defendant  will  have  81  milea  of 
railroBd.  All  the  interurbans  win  tqwate  over 
the  Arkansas  river  bridge. 

"The  defendant  expects  to  install  a  30-mlnute 
eerrice  between  Red  Fork  and  Tulsa  and  honriy 
•errlce  between  Sapnlpa  and  Tnlsa.  It  will 
then  have  seven  cars  each  way  or  14  cars  In  all 
paaring  over  said  bridge  every  hour. 

"The  defendant  la  now  carrying  from  4,000  to 
6J0Q0  pasaengm  a  day  acroas  the  bridge.  It 
requires  two  mlnotes  to  cross  the  bridge  proper, 
while  conidderable  more  time  is  needed  in  pass- 
iiv  over  the  bridge  and  approaches  or  between 
the  proposed  points  of  connection  between  the 
complainant  and  defendant. 

"Buriness  on  said  bridge  is  already  congested, 
and  the  indications  are  that  In  the  near  future 
the  public  will  require  th^  entire  use  of  said 
bridge  and  the  r^wayi  will  have  to  abandon 
die  use  thereof. 

TThe  commission  after  considering  the  testi- 
mony heard  at  the  first  bearing  was  of  the  opin- 
ion that  in  consideration  of  the  heavy  traffic 
over  said  bridge  the  Joint  use  of  the  same  by 
the  railway  companies  is  impractical.  The 
complainant  testiSed  that  its  cars  could  f(^ow 
the  ears  of  the  defendant  company  over  the 
bridge  and  that  schednles  conld  be  so  arranged 
that  both  companies  conld  operate  thereon,  but, 
as  indicated,  the  commission  does  not  consider 
this  feasible  nor  advisable.  The  commission  is 
of  the  opinion  that  the  public  had  better  have 
a  safe  and  satisfactory  service  by  one  company 
than  nnsafe  and  unsatisfactory  service  by  two 
companies  in  the  matter  of  transportation  be- 
tween Tulsa  and  West  Tulaa. 

'TTbe  order  above  set  out  was  issued,  and  pur- 
suant thereto  the  cause  came  on  for  hearing  and 
was  finally  submitted  on  August  13,  1917.  It 
waa  agreed  that  A.  I.  Thompson,  Esq.,  engineer 
of  the  commission,  should  proceed  to  Tulsa  and 
investigate  and  report  on  the  propriety  of  in- 
stalUng  ft  ttansftt  qntem  between  the  comp«r 


nies  in  Tulsa.  The  said  engineer  had,  prior  to 
the  original  hearing,  visited  the  bridge  and  had 
taken  notice  of  tratBc  conditions,  and  he  testi- 
fled  aa  ft  witness  In  the  caae.  Upon  retnmlng 
to  Tnlsa  and  reviewing  the  line*  ot  tiie  compa- 
nies and  the  bridge,  he  made  a  report,  a  <wpy 
of  which  waa  served  on  both  companies,  the 
original  being  filed  as  a  part  of  the  papers  In 
this  case. 

"Mr.  Thompson's  report  defines  the  location 
of  the  different  street  car  systems  In  Tulsa 
noting  the  length  of  lines  and  streets  traversed. 
At  present  the  Tnlsa  Street  Railway  Company 
and  the  Sand  Springs  Intemrban  Railway  Com- 
pany {the  latter  being  not  InTolved  herein)  nss 
a  transftt  at  Thixd  and  Haple  streets  which  is 
on  the  bftsiB  of  a  flve-crait  fore,  eadi  cnnpai^ 
receiving  2.5  cents  on  transfers  ctdleeted  by  m 
other  company.  Under  this  arrangement  one 
can  ride  7.7  miles  for  one  five-cent  fare. 

"The  transfer  system  is  used  in  Oklahoma 
City  and  In  said  city  one  can  ride  10;76  miles 
for  one  five-cent  fare. 

"There  is  an  immense  amount  of  street  ear 
traffic  between  Tulsa  and  West  Tulsa.  In  the 
latter  place  a  great  many  indnstrial  concerns 
are  located  employing  many  hundreds  of  labor- 
ers who  reside  in  Tulsa,  some  aloog  die  lines  of 
one  company  and  some  alrag  the  lines  of  tiM 
other  company.  At  the  present  time  those  re- 
siding along  the  lines  of  the  complainant  com- 
jiany  have  to  pay  a  double  street  care  fare  in 
going  to  and  from  their  work  at  West  Tulsa. 

"The  engineer  of  the  commission  suggests  a 
point  of  transfer  at  Fourth  and  Main  streets, 
Tulsa,  and  the  commission  finds  that  this  is  the 
logical  point  for  transfer  between  the  lines  of 
the  two  companies.  The  defendant  company 
suggested  a  point  of  transfer  which  Is  not  pnus 
tical,  the  lines  of  ttu  companies  being  too  far 
apart,  the  street  being  tinpaved,  and  the  trade 
In  eadi  instance  not  being  visible  to  a  party  at 
the  other  track.  If  the  point  of  transfer  be  at 
Fourth  and  Main  streets,  the  longest  distance 
a  passenger  could  be  carried  for  one  fare  la  5JS 
miles,  of  which  ZJi  miles  would  be  on  the  Tulsa 
Street  Railway  Company  and  2  miles  on  the 
Oklahoma  Union  Railway  Company.  Uost  of 
tiie  traffic,  however,  will  be  for  a  mneh  shorter 
distance  and  vrill  Involve,  to  a  great  extent,  tb» 
transportation  of  the  many  hundreds  of  labor- 
ers working  In  the  industrial  concerns  at  West 
Tulsa.  A  great  advantage  to  the  public  will 
accrue  if  the  transfer  system  is  installed,  the 
point  of  transfer  being  Fourth  and  Main  streets, 
the  basis  of  transfer  being  the  five-cent  fore, 
the  same  beli^  Tolnntary  rate  of  the  defendant 
company  heretofore  chafed,  and  now  in  effect. 

"Wherefore,  the  premises  considered  and  tiie 
commission  being  fully  advised.  It  is  ordered 
that  a  transfer  system  be  Installed  by  the  two 
companies  on  or  before  October  1,  1017;  that 
the  point  of  transfer  be  Fourth  end  Main  streets 
in  Tulsa,  Okl.  (at  the  present  time  there  Is  no 
use  of  designating  a  point  of  transfer  on  West 
Tulsa  side,  because  the  complainant  is  net  In 
readiness  to  operate  over  its  tracks  in  West 
Tulsa,  and  when  it  completes  its  West  Tulsa 
trackage  a  point  of  transfer  can  b»  designated) ; 
that  the  basis  of  transfer  be  Ae  five-cent  fare; 
that  the  division  of  the  fare  be  one-half  to  each 
company;  that  settlements  be  made  montiily 
not  later  than  the  10th  day  of  the  calendar. 

"Now  as  both  companies  will  be  receiving  ben- 
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efits  from  the  Tulsa  count;  brltlge,  aod  as  the 
Oklahoma  Union  Railway  Company  is  now  pay- 
ing Tulsa  county  $200  per  month  as  rental  (or 
the  use  of  the  hridge  for  street  and  interurban 
railway  purposes,  the  Tulsa  Street  Railway 
Company  should  bear  a  portion  of  this  rental 
to  equaluse  the  indirect  benefits  receired. 

"The  amount  of  rental  to  be  paid  by  the  Tulsa 
Strept  Railway  Company  to  the  Oklahoma  Un- 
ion Railway  Company  should  be  the  ratio  of 
passengers  transferred  to  the  total  mimber  of 
passengers  carried  over  the  bridge.  Neccssai? 
statements  and  settlements  should  be  made  and 
effected  monthly  on  or  before  the  10th  day  of 
the  calendar." 

On  the  17tb  day  of  September,  1917,  the 
motl<m  for  new  trial  was  overruled.  Excep- 
tions being  saved,  the  complainant  was  given 
time  to  make  and  serve  case-made  and  to  file 
supersedeas  bondf  which  was  accordingly 
done,  and  the  order  «»nplalned  of  la  now 
pn^rly  before  this  court  on  appeal  from  the 
Corporation  C(»nmIsslon  for  review. 

From  the  order  made  by  the  commission  on 
the  4th  day  of  September,  1D17,  complainant 
appealed  to  this  court  and  assigns  error  as 
follows: 

"(1)  That  said  commission  erred  In  overruling 
the  pTaintiGTs  in  error  motion  for  new  trial. 

"(2)  Said  commission  erred  in  not  rendering 
judgment  in  accordance  with  the  prayer  of  the 
plaintiff  In  error,  and  spedficalVy  erred  in  find- 
ing that  the  public  would  be  equally  well  served 
by  a  transfer  system  as  Indicated  on  pages  1<^, 
106.  and  107  of  the  case-made. 

"(3)  The  commission  erred  in  not  finding  that 
the  plaintiff  In  error  has  as  a  matter  of  law  the 
right  to  use  the  bridge  across  the  Arkansas  river 
between  Tulsa  and  West  Tulsa. 

"(4)  The  commission  erred  in  attempting  to 
make  an  order  not  supported  by  the  pleadings 
and  not  asked  by  either  the  plaintiff  in  error 
or  the  defendant  In  error. 

"(5)  The  commission  has  no  jurisdiction  to 
make  or  render  any  Judgment  except  a  judg- 
ment supported  by  the  pleadings  of  either  the 
plaiutifF  or  defendant,  and  the  judgment  is  not 
supported  by  the  pleadings  of  either  party  to 
this  litigation. 

"(6)  The  commission  erred  as  a  matter  of  law 
In  finding  and  adjudging  that  a  transfer  system 
be  installed  by  the  two  companies  on  or  before 
October  1, 1917,  from  the  comer  of  Fourth  and 
Main  streots,  and  that  the  basis  of  transfer  be 
a  five-cent  far^  and  that  the  division  of  the 
fare  be  one-half  to  each  company,  and  that  a 
settlement  be  made  monthly  not  later  than  the 
10th  day  of  the  calendar. 

"(7)  The  decision  of  the  Corporation  Commis- 
sion complained  of  practically  confiscates  and 
takes  without  process  of  law  from  the  plaintiff 
in  error  all  Its  trackage  and  equipment  in  West 
Tulsa,  and  renders  the  investment  therein  of 
no  value. 

"(8)  The  Corporation  Commission  went  out- 
aide  -the  issues  raised  by  the  pleadings  and  at- 
tempted to  arbitrate  the  case  between  tlie  plain- 
tiff in  error  and  tlie  defendant  in  error,  and  fail- 
ed and  refused  to  decide  the  questions  of  law 
which  were  raised  by  the  pleadings,  any  of  the 
questions  of  law  involved." 


We  will  consider  all  the  assignments  of  er- 
ror under  two  propositions: 

(1)  Had  the  commission  Jurisdiction  to 
make  the  order  complained 'of? 

(2)  If  so,  was  the  order  reasonable  and 
Just? 

[1,2]  Section  18,  art.  9,  of  the  Constitu- 
tion, provides: 

"The  commission  shall  have  the  power  and 
authority  and  be  charged  with  the  duty  of  super* 
vising,  regulating  and  controlling  all  transporta- 
tion and  transmission  companies  doing  business 
in  this  state,  in  all  matters  relating  to  the  per- 
formance of  their  public  duties  and  thctr  charges 
therefor,  and  of  correcting  abuses  and  prevent- 
ing unjust  dlBCrimination  and  extortion  by  such 
companies;  and  to  that  end  the  commission 
shall  from  time  to  time,  prescribe  and  enforcft 
against  such  companies,  in  the  manner  herein- 
after authorized,  such  rate,  charges,  classifica- 
tions, of  traffic,  and  rules  and  regulations,  and 
shall  require  Uiem  to  establish  and  maintain 
all  such  public  service,  facilities,  and  conven- 
iencea  as  may  be  reasonable  and  just,  which  said 
rates,  charges,  classifications,  rules,  regnlationi^ 
and  requirements,  the  commission  may,  from 
time  to  time,  alter  or  amend." 

R.  L.  1910,  S         also  provides: 

"The  Corporation  Commission  shall  have  full 
power,  and  it  shall  be  the  dut?  of  said  commis- 
sion, to  investigate  all  complainte  In  reference 
to  the  physical  connections,  transfers,  depots 
and  switching  facilities  at  all  junction  points 
and  incorporated  towns,  villages  and  communi- 
ties, and  upon  Investigation  of  such  complaint 
or  upon  its  own  motion,  the  said  commission 
may  require  any  railroad  companies  to  make 
such  physical  connecdons  or  to  establish  and 
maintain  union  depots,  transfer  and  switching 
facilitieB  as  the  public  faitercsti  may  require^" 

S.  U  191S,  e.  130,  i  It  also  provides: 

"The  Corporation  Commission  shall  have  thtt 
power  and  authority  to  prescribe  and  enforce 
against  any  railroad  or  transportation  company, 
operated  In  whole  or  In  part  within  this  state, 
such  rates  and  charges  for  the  transportation  of 
passengers  between  points  within  tbU  state  as 
may  be  found  to  be  reasonable  and  just  after 
due  notice  and  hearing,  as  now  provided  by  the 
Constitution  for  prescribing  freight  rates  and 
regulations.*' 

This  court  In  construing  the  section  of  the 
Constitution  quoted  supra,  in  the  case  of  A., 
T.  &  S.  F.  By.  Co.  V.  State  et  al..  23  Okl. 
217.  100  Pac  13,  21  li.  R.  A.  (N.  S.)  908,  la 
an  oplnltm  by  Mr.  Justice  Williams,  said: 

"There  can  be  no  question  but  that  the  Legis- 
lature of  the  state,  unless  otherwise  in  the  or- 
ganic charter  thereof  restricted,  has  the  power 
to  require  railroad  tympanies,  In  the  carrying 
on  of  their  business  as  common  carriers,  to 
afford  every  reasonable  facility  and  convenience 
for  the  transaction  of  such  business  with  the 
patronizing  public.  The  only  limitation  upon 
such  power  is  that  the  duty  imposed  must  relate 
to  the  matter  which  is  vidiin  the  domain  and  a 
proper  subject  of  police  regulation,  and  tiiat  it 
is  reaaonatde,** 
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Acafo,  In  tbe  case  (tf  St.  ti.  ft  S.  F.  By.  Co., 
T.  WllIlamB  et  al.,  25  OkL  665,  666, 107  Pac. 
430;  the  same  learned  Justice  said: 

TThe  Corporation  CommiEdon,  by  virtue  of 
the  proTisioDs  of  article  9  of  the  OonstitatioD, 
is  Invested  with  extraordinarr  powers,  being 
aothorized  to  exercise  not  onl;  leglBlatiTe,  but 
also  exccatlTe,  adminfatratlTe,  and  jadldal  pow- 
ers. *  *  *  Though  it  may  be  necessary  for 
the  commission  to  make  and  preserre  a  record, 
it  does  not  follow  that  a  Btrfct  or  narrow  rule 
as  to  procedure  sball  preTail  aa  in  triala  at  com- 
mon law.  Interstate  Commerce  Com.  v.  Baird, 
IM  U.  S.  25,  24  Sup.  Ct  663,  48  U  Ed.  860. 
Tht  fact  that  the  petition  may  have  asked  for 
the  refolation  oi  interstate  commerce,  yet  it  the 
order  of  the  Corporation  Comminlon  made 
thaeon  did  not  interfere  with  interstate  com- 
merce, the  commission  bad  jurisdiction  to  enter 
same.  Its  jurisdiction  does  not  depend  upon 
any  special  form  of  pleading,  the  test  being,  not 
the  relief  prayed  for,  but  that  granted.  In  fact, 
it  la  not  essential  for  any  petition  to  be  filed, 
bat  that  notice  shall  be  had." 

The  same  rule  Is  announced  by  this  court 
in  St  L.  &  S.  F.  Ry.  Co.  v.  Zalondek  et  al., 
28  Okl.  746,  115  Pac.  867;  M.  O.  &  G.  Ry. 
Co.  T.  State,  53  Okl.  341,  156  Pac.  1155.  A 
very  exhaustive  discussion  of  the  questions 
IttTolved  will  be  found  in  State  of  Florida  v. 
Atl.  Coast  Line  Ry.  Co.,  32  U  R.  A.  (N.  S.) 
639  (56  Fla.  617,  47  South.  flOO). 

f$]  We  have  examined  the  entire  record. 
Including  the  testimony  of  the  witnesses  and 
the  report  of  the  engineer,  which  Is  very  full 
and  complete,  covering  every  detail  of  the 
physical  facts  surrounding  the  situntlon  of 
the  properties  of  the  parties  as  well  as  the 
bridge  and  the  approaches  thereof,  the  num- 
ber of  passengers  handled  by  each  of  the 
parties  In  a  given  period,  the  number  of 
trauRfers  and  the  revenue  derived  therefrom 
by  each,  the  amount  of  travel  over  the 
bridge,  the  congested  condition  thereof  dur- 
ing the  daytime  and  nighttime,  the  time  re- 
quired to  make  the  crossing  of  the  bridge  by 
the  cars,  and  the  number  of  cars  that  are 
now  required  by  the  defendant  to  handle  the 
traffic  and  maintain  an  adequate  schedule 
for  .the  convenience  of  the  public  and  would 
be  required  if  the  joint  operation  were  in- 
stalled, and  In  ccmtiludlng  hts  repwt  said: 

"I  deem  It  what  the  people  require  is  service, 
and  contend  that  one  company  can  operate  over 
,  the  single  track  between  Tulsa  and  West  Tulaa 
and  give  better  service  than  two  companies.  It 
is  immaterial  what  kind  of  a  block  system  was 
instalJi'd;  two  systems  would  be  bound  to  cause 
delay  in  operating  over  bridge.  If  the  commis- 
sion ordered  connection  on  the  cast  approach 
of  the  Arkansas  river  bridge  as  prayed  for  by 
the  Tulsa  Street  Railway  Company,  they  would 
still  be  unable  to  operate  until  they  had  porma- 
nent  injunction  dissolved  which  forbids  them  to 
operate  from  Twelfth  street  to  desired  connec- 
tion. I  think  the  proper  solution  is  to  give  the 
public  equal  transportation  facilities  between 
Tulsa  and  West  Tulsa,  and  a  transfer  system 
at  Fourth  and  Main  between  the  Tulsa  Street 
Railway  Company  and  the  Oklahoma  Unim 


Railwsy  Company,  would  do  this.  The  Ttlaa 
Street  Railway  Company  transfer  would  be  good 
for  continuous  passage  on  the  lines  of  the  Okla- 
homa Union  Railway  from  Fourth  and  Main  to 
Center  avenue  in  West  Tulaa.  The  Oklahoma 
Union  Railway  transfer  would  be  good  for  a 
continuous  passage  from  Foortii  and  Main  on 
any  line  of  the  Tulsa  Street  Railway.  The 
Talsa  Street  Railway  and  the  Oklahoma  Union 
Railway  are  chhTgbig  a  five-cent  fare.  About 
the  longest  route  on  the  Tulsa  Street.  Railway 
ts  5  miles,  and  on  tht  Oklahoma  Union  Railway 
4H  miles.  A  passenger  can  now  get  on  the 
Tulsa  Street  Railway  at  Kendall  College,  and 
transfer  to  Sand  Springs  Interurban  at  l%Ird 
and  Maple,  and  ride  7.7  miles  for  five  cents, 
under  the  present  transfer  system  between  these 
companies.  If  a  transfer  between  tlia  Tulsa 
Street  Railway  Compaoy  and  the  Oklahoma  Un- 
ion Railway  Company  at  Fourth  and  Main  be 
established  on  the  same  basis  the  longest  route  a 
passenger  could  be  carried  is  5.5  miles,  of  which 
3.5  miles  would  be  on  the  Tulsa  Street  Railway 
and  two  miles  on  the  Oklahoma  Union  Railway. 

"Both  railway  systems  in  Tulsa  are  handi- 
capped in  trying  to  operate  on  a  single  track, 
and  is  now  double-traddng.  The  Oklahoma  Un- 
ion Railway  Company  has  submitted  a  proposi- 
tion to  the  city  of  Tulsa  to  extend  its  trat* 
from  Elwood  on  Foorth  to  Its  line  along  the 
Frisco.  This  extension,  when  installed,  will 
materially  assist  m  operating  cars  from  Main 
street  to  Center  avenue  In  West  TuIrs.  If  the 
company  would  double-track  from  Elwood  to 
Main  on  Fourth,  it  would  benefit  operating 
conditions. 

"As  I  formerly  stated,  I  think  it  is  only  a- 
matter  of  time  until  all  railroads  will  have  to 
cease  nsing  the  present  highway  bridge  as  the 
public  will  demand  its  full  capacity,  and  that 
the  street  and  interurban  lines  will  be  com- 
pelled to  provide  their  own  bridge.  It  would  be 
of  advantage  to  the  Tulsa  Street  Railway  Com- 
pany to  extend  its  lino  from  Twelfth  and  Frisco 
to  Fifteenth  and  construct  a  bridge  across  the 
Arkansas  river  between  Fifteenth  street  in 
Tulsa  and  Mitchell  in  West  Tulsa.  It  is  going 
to  be  necessary  (or  the  Oklahoma  Union  Rail- 
way Company  to  increase  Its  service  in  car 
capacity  and  in  time  in  operating  between  Main 
and  Center  avenue  in  West  Tulsa.  It  seems 
about  as  fast  as  they  can  operate  cars  over  the 
bridge  and  clear  it  is  from  nine  to  ten  minutes. 
This  they  will  be  unable  to  do  to  an  advantage 
until  they  get  their  loop  completed  on  Fourth 
street  and  double  to  Main,  and  double-track 
from  Mitchell  to  Gehter  avenue  In  West  Tulso. 
It  is  Impossible  to  keep  schedule  and  give  ade- 
quate service  on  a  single  track  unless  same  is 
operated  on  a  loop.  I  am  attaching  a  map  to 
the  commission's  report  showing  location  of  all 
street  and  interurban  lines  now  in  operation  in 
Tulaa,  and  West  Tulsa. 

"As  I  advised  heretofore,  I  have  attached  to 
commisrion's  report  the  Tulsa  Street  Railway 
and  the  Sand  Springs  Interurban  transfers.  I 
can  see  no  reason  why  the  ssme  forms  of  trans- 
fer are  not  applicable  between  the  Tulsa  Street 
Railway  Company  end  the  Oklahoma  Union 
Railway  Company.  I  fail  to  see  where  there 
would  be  any  difiicult  accounting  feature  in  han- 
dling these  transfer  coupons.  I  do  not  think  a 
transfer  system  as  outlined  heretofore  is  un- 
reason  able.  As  noted,  the  longest  haul  on  a 
transfer  would  be      milti,  which  you  can  see 
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from  the  map  would  be  ■  very  rare  occnrrence. 
In  Ohlshoma  City,  a  paaaengcar  by  usiog  the 
tranifer  lyatcm  now  in  voco^  can  ride  10.7d 
miles  for  one  fire-cent  fare. 

"If  thia  transfer  wytUm  la  installed,  both  com- 
panies win  be  receiving  beneflta  from  the  Tnlaa 
highway  bridge,  and  aa  the  Oklahoma  Union 
Railway  Company  la  now  paying  Talsa  coanty 
1200  a  month  rental  for  the  oee  of  the  bridge 
for  street  and  interurban  railway  inirposes,  I 
believe  it  ehould  be  reimbnrsed  by  the  Tulsa 
Street  Railway  Company  for  a  portion  of  this 
rental  to  equaliie  the  indirect  benefits  received 
b7  the  Tnlsa  ^reet  Railway  Company.  ▲  fair 
amount  of  this  rental  to  be  paid  br  the  Tnlaa 
Street  Railway  Company  to  the  Oklahoma  Un- 
l<m  Railway  Company  would  be  the  ratio  the 
transfer  tickets  collected  by  the  Oklahoma  Un- 
ion Railway  Company  bears  to  the  total  namber 
of  passengers  carritkl  over  the  bridge.  This 
settlement  should  be  made  not  later  thau  five 
days  after  the  last  day  of  each  calendar  month." 

We  think  that  the  authorities  dted  are 
eoDdnslTe  upon  the  two  prc^Kisltlons  under 
consideration— hod  th&  commission  Jurlsdic- 
thn  to  make  the  order,  and  was  the  order 
raasMiable  and  Just — and  that  both  questions 
must  be  answered  In  the  afflrmatlTe,  which 
are  the  only  qnestlons  loTolved  in  this  ap- 
peal, or  at  least  are  the  ones  that  should  and 
nmst  control. 

That  the  commission  was  legally  antborlz- 
ed  and  empowered  to  bear  and  determine 
this  cam  we  think  there  can  be  no  doubt. 
Then  was  its  order  sustained  by  the  evidence 
in  the  record  supported  by  its  prima  fade 
preaiimption  to  snch  an  extent  that  we  can- 
not say  that  it  Is  unjnst  and  tmreasonable? 
After  a  careful  reading  of  the  record,  we 
must  answer  In  the  afDrmatlTe. 

The  actions  of  the  commission  are  In  an 
things  affirmed. 


m  ou.  El) 

rRBEUAN  T.  BRYANT.    (So.  10B06.) 

(Supreme  Court  of  OUahoraa.    Sept  9,  1819l 
Behearing  Deided  Oct  14,  1919^ 

(8i/Ua1nu  &y  «&«  Court.) 

X.  COITBTS  «=>4SS(1)  —  On  TBAIfSFKB  FBOH 
ONE  OOUBT  TO  ANOTHIB  JUBISDIOIIOH  OW 
XATTBB  OOUBT  AITACHSB. 

Where  an  order  of  removal  of  a  cause  from 
MM  court  to  another  la  made,  the  former  court  Is 
tiierehy  divested  of  Jurisdiction,  and  the  juria- 
diction  of  the  latter  court  attadies,  and  the 
cause  proceeds  aa  if  originally  instituted  there. 

2.  GouETS  «=»87(3),  488a)  —  Notice  of 
TKAnsm  or  oaube  fboh  onk  ooubt  to  an- 

OIBSB  WAXVXO. 

Where  a  case  has  been  txansferred  from  one 
court  to  another,  the  parties  are  bound  to  take 
notice  of  the  transfer  and  the  subsequent  pro- 
ceedings had  therein  by  the  court  to  which  said 
.  transfer  is  made ;  and  when  any  of  such  par- 
ties goes  to  trial  In  the  court  to  which  the  trans- 
fer la  made,  or  indulges  in  any  conduct  incon- 


sistent vrith  an  Intention  to  Insist  upon  any  Im- 
propriety of  such  transfer,  said  parties  waive 
any  objection  to  the  propriety  of  the  transfer, 
and  are  also  estopped  to  deny  that  the  court  to 
which  tbe  ease  Is  tuansfemd  has  Inriadictloa 
to  try  the  cause. 

8.  JUDOUBHT  ^»342(2)  —  MOTIOK  TO  BKt 
ABIDE  IN  COUVr  TO  WHICH  AOtlOlT  WAS 
TBAirsraaBBD  IHPBOPKBLT  OBAimD. 
Where  a  suit  has  been  filed  in  the  superior 
court,  and  where  anch  court  on  appUcation  or- 
dered tiiat  said  cause  be  transferred  to  the  dis- 
trict court  of  the  county.  In  accordance  widi 
the  provisions  of  section  10,  e.  20,  Session  Laws 
of  Oklahoma  of  1916,  jurisdictimi  of  said  cause 
is  thereby  dfrested  out  of  sudi  superior  court 
and  vested  in  the  diatrlet  court,  and  the  latter 
becomes  fully  vested  with  power  to  proceed  with 
the  trial  of  said  cause  to  a  final  determination 
thereof  in  said  court;  and  where  it  appears  that 
the  district  court  took  jurisdiction  of  said  case, 
ordered  that  the  lost  records  in  said  case  be 
substituted,  that  said  substltutidn  was  made  by 
the  parties,  and  said  case  proceeded  to  a  trial 
thereof  upon  the  merits,  and  final  orders,  ju^ 
meats  and  decrees  rendered  tiwrein  by  said 
court,  and  that  said  court  thereafter  adjourned 
for  the  term,  and  that  no  appeal  waa  tak«i  from 
such  final  judgments,  orders,  and  decrees,  but 
that  more  tiian  four  months  after  the  adjourn- 
ment of  said  term,  and  during  a  subsequent  term 
of  eaid  court,  and  when  a  different  Judge  waa 
presiding,  attorneys  for  the  losing  party  pre* 
sen  ted  an  unverified  motion  to  vacate,  diamiaa, 
aet  aside,  and  hold  for  naught  the  proceedings 
theretofore  had  in  said  case,  for  the  reason  that 
the  court  acquired  no  Jurisdiction  over  the  per* 
son  or  subject-matter  involved  in  said  suit,  stet* 
ing  that  there  had  been  no  such  case  pending  in 
the  district  court  within  the  county,  and  for  the' 
further  reasons,  to  wit:  Said  action  waa  begun 
in  the  superior  court,  that  transfer  was  ordered 
therein,  but  no  transfer  of  the  files,  reeorda,  and 
proceedings  bad  in  the  superior  court  was  ever 
lodged  or  Sled  with  the  clerk  of  the  district 
court;  (2)  said  files  having  never  been  auppUed 
or  substituted  aa  required  by  law ;  ^  that  un- 
der the  ctmditions  of  tiie  record  as  It  now  stands 
it  would  be  impossible  for  tbe  defendant  in  said 
case  to  make  or  serve  caae-made  therein,  or  to 
prosecute  an  appeal  to  tbe  Supreme  Court  from 
the  judgment  rendered  herein,  there  being  no 
records  in  the  district  derfc's  office  of  any  of 
the  proceedings  had  in  the  superior  cour^  either 
origbial  or  substituted,  and  no  proper  certifica- 
tion of  tile  pmceedings  in  the  superior  clerk's 
office  or  tbe  superior  court  showing  that  any 
such  proceedings  had  ever  been  had  in  the  su- 
perior court — and  said  court  over  the  objectiona 
of  the  adverse  party  proceeded  to  toke  testimony 
in  support  of  said  motion,  and  at  the  conclusion 
of  such  hearing  sustained  said  motion,  giving 
as  his  reason  therefor  that  the  court  finds  and 
holds  that  the  order  of  tiie  superior  court  trans- 
ferring aald  cause  and  dlrething  the  clerk  te 
make  up  the  record  and  certify  same  to  this 
court  waa  never  complied  with,  tiiat  the  records 
were  lost  In  tbe  superior  court  and  were  never 
supplied,  either  in  that  court  or  the  district 
court,  and  that  therefore  tbe  court  had  no  ju- 
rifidiotion  to  hear  and  determine  the  cause,  h«ldt 
such  procedure  Is  not  a  complluice  with,  or 
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intbortxed  hj,  Heriied  Laws  of  Oklahoma  1910, 
H  S267.  S268.  0268,  0270,  and  D371. 

1  JmWUlfT  ^SPMi&h-YMATlOIl  OB  KOm- 
mUXIOn  AT  BtrBSKQUXirT  kbu  bbbohboob 
WITHOUT  OOHFUAIIOK  WITH  RATUTK. 

WUla  great  aiacretioii  U  allowed  the  trial 
eoart  in  the  control  of  ita  judgments  end  orders, 
and  In  the  exercise  of  its  power  to  vacate  or 
modify  the  same  at  the  term  at  wbidJ  the  same 
WS8  rendered  or  made,  ret  the  conrt  is  withoat 
Jnrisdictlon,  at  a  snbseqnent  term,  to  take  any 
steps  toward  Tacating  or  SMxH^rlng  a  Jadgment 
•r  order  of  the  court,  ralsM  thera  ts  a  sabstan- 
tial  omnpUnnee  wltk  th«  tsnna  «C  tibo  atatots. 

Brror  from  District  Oonrt,  Tnlia  Ooonty ; 
CoDD  Linn,  Judge. 

Action  by  Anna  Freeman,  administratrix 
of  the  estate  of  Mahalia  J.  Mltcbdl,  de- 
ceased, against  S.  Nonrls  Bryant  Jndp- 
ment  for  plaintiff,  defendanfB<  motion  to 
vacate  and  set  aside  the  Judgment  sustained, 
and  judgment  set  aside  and  caase  dismissed, 
and  plaintiff  brings  error.  Reversed  and 
eanse  rananded,  with  dlreetltma. 

L  H.  Spears,  of  Talsa,  for  plaintiff  in  error. 
Poe  &  Luidy,  of  Tidsa,  fOr  defendant  In 
error. 

JOHNSON,  J.  HahaUa  J.  Mitchell,  de- 
ceased, bad  before  her  death  contracted  with 
the  Berry-Hart  Beal  Estate  Company,  agents 
for  T.  B.  Smiley,  trustee,  for  the  purchase 
of  lots  1  and  2,  blo<A  7,  Falrvlew  addition  to 
Tolsa,  OkL  The  conslderatloa  was  payable 
Is  monthly  Installments.  After  paying  all  of 
said  consideration  except  a  balance  of  94S.0O, 
her  drcnmstancea  became  such  that  for  the 
time  being  she  was  unable  to  meet  the  pay- 
ments, and  she  thereupon  turned  said  contract 
over  to  E.  Norris  Bryant,  who,  it  was  alleged 
In  the  petition  held  bfanself  out  to  the  public 
as  being  odb  who  would  take  up  contracts 
of  poor  people  who  were  behind  In  their 
payments  on  property. 

The  record  discloses  that  said  S.  Norris 
Bryant  paid  the  balance  doe  on  the  proper^, 
$4&00,  and  took  the  deed  from  T.  E.  Smiley, 
trustee,  in  his  own  name,  and  proceeded  to 
collect  the  rents  from  said  property.  The 
jury  found  (1)  that  said  deed  was  not  In- 
tended  to  sell  and  convey ;  (2)  but  was  made 
to  secure  money  advanced,  and  was  to  be 
conddered  as  a  mortgage;  and  (8)  that  no 
consideration  whatever  had  been  advanced 
Ifj  B.  Norrla  Bryant  to  said  Mahalia  J. 
Mitchell.  The  jury  further  found  that  said 
E.  Norris  B^ant  had  received  in  rents  from 
said  premises  the  sum  of  $192.  The  court  in 
its  judgment  adopted  the  findings  of  the  Jury, 
made  other  and  further  findings,  and  ordered 
the  title  and  possession  of  said  property  for- 
ever quieted  in  the  heirs  at  law  of  Mahalia 
J.  Mitchell,  and  directed  said  S.  Norris 
Bryant  to  make  and  execute  a  deed  to  same 
in  favor  of  said  belra. 


V.  BRTANT  77 

P.) 

Originally  this  case  was  filed  In  the  supe- 
rior court  of  Tulsa  county,  but,  application 
having  been  made  to  transfer  same  to  the 
district  court,  same  was  ordered  transferred 
to  the  district  court  Journal  entry  of  the 
order  of  transfer  was  filed  Joly  10, 1917,  and 
on  August  7,  1917,  notation  was  made  on  the 
appearance  docket  of  the  superior  court  to 
the  effect  that  the  case  had  been  transferred 
to  the  district  court  The  files  in  the  case 
were  completely  lost,  and  on  October  12, 191T, 
application  was  made  to  the  district  court 
to-^npply  lost  flies,  and  an  order  was  made 
authorizing  plaintiff  to  supply  the  pleadings. 
This  was  done,  and  the  defendant  on  Feb- 
ruary 2,  1918,  filed  an  amended  answer  and 
cross-petition.  In  which  he  asked  affirmative 
relief  against  the  plaintiff.  Thereafter  the 
trial  was  had  as  aforesaid,  and  Judgment 
rendered  June  27,  1918.  On  December  9, 
1918,  defendant  filed  motion  to  vacate,  dis- 
miss, and  set  aside  said  Judgment,  on  the 
ground  that  the  court  had  acquired  no  Juris- 
diction over  the  person  or  subject-matter  In- 
volved in  said  suit,  and  on  the  same  day 
the  court  sustained  the  motion,  on  the  ground 
that  the  court  was  without  Jurisdiction  to 
try  and  determine  the  issues  of  fact  and  law 
in  said  action,  and  therefore  ordered  said 
Judgment  set  aside  and  vacated,  and  the 
canse  dismissed. 

It  is  from  this  Judgment  of  the  court,  in 
which  defendant's  motion  to  vacate  and  set 
nslde  the  former  Judgment  was  sustained, 
that  this  appeal  has  been  prosecuted.  While 
there  are  eight  assignments  of  error  urged 
in  this  appeal,  there  are  but  two  important 
questions  presented.  It  will  readily  be  seen 
that  one  Issne  Involved  and  before  this  court 
Is  the  question  of  Jurisdiction  of  the  district 
court  to  render  the  former  Judgment  That 
was  the  question  decided  by  the  district 
court  in  its  Judgment  subsequently  entered, 
and  it  Is  around  this  question  that  the  argu- 
ments in  the  briefs  of  the  parties  are  center- 
ed. Therefore  we  will  discuss  that  proiMsi- 
tlon  first 

[1]  Section  10,  chapter  20,  Session  Laws  of 
Oklahoma  1915,  provides,  among  other 
things: 

"The  superior  court  or  judge  thereof,  may,  at 
any  timf.  In  his  discretion,  transfer  to  the  dis- 
trict court  of  said  county  anj,  cause  pending  and 
undetermined  therein  which  may  be  within  the 
Jurisdiction  of  the  district  court  •  •  •  Upon 
such  transfer  being  made,  such  cause  shall  stand 
for  trial  in  the  court  to  which  it  has  been  so 
tmniiferred  as  if  it  bad  been  originally  filed 
thei-ein,  and  to,  such  cases  the  court  clerk  shall 
tmnsfer  the  original  files  to  the  court  to  which 
said  cause  has  been  so  transferred.** 

Besides  granting  the  power  aud  authority 
of  transfer,  two  things  are  evident  under  this 
statute;   (1)  That  the  cause,  when  so  trans- 
ferred, stands  for  trial  in  the  court  to  which 
jit  has  been  transferred  as  If  it  bad  been 
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oiij^nally  filed  ttira^;  and  (2)  tt  ia  tbe 
cleric's  dn^  to  see  that  tbe  flies  are  prop* 
^17  transferred  from  one  conrt  to  the  other. 
In  the  case  at  bar  the  conrt  cleife  was  acting 
In  the  donble  capacity  of  clork  to  botb  conrts, 
the  superior  court  and  the  district  court 
Tet  he  foiled  to  do  his  duty,  In  this  Instance, 
as  an  officer  of  eldier  court. 

That  the  order  of  transfer  was  made  bjr 
the  superior  court  is  uncontrorerted.  Tb!^ 
orCxT  divested  tbe  superior  court  of  Juris- 
diction, and  the  Jurisdiction  of  the  district 
conrt  atta<;hed,  and  the  cause  proceeded  as 
U  orlglnaUy  instituted  there.  15  a  J.  1160, 
1 625;  Ex  parte  Copeland.  6  Ota.  Or.  661. 115 
Pac:  627.  And  the  parties  were  bound  to 
take  notice  of  the  transfer  and  subsequent 
proceedings.  16  0.  J.  1151,  1  628;  Phdps  t. 
Stewart.  17  Md.  231.  This  tbe  defendant,  B. 
Norrls  Bryant,  did.  and  especially  so  when, 
on  February  2, 191S,  pursuant  to  a  permission 
the  conrt  to  file  out  of  time,  he  filed*  In 
said  cause  hla  amended  answer  doiying  the 
allegations  In  plalntitrs  x>etItion,  and  praying 
the  conrt  that  the  plaintiff's  bill  be  dls* 
missed.  Therefore,  as  disclosed' by  tbe  rec- 
ord, it  appears  that  defendant  took  notice 
ot  this  transfer  of  Qie  cause,  followed  same 
into  tbe  district  conrt,  filed  tlierein  bis  fur- 
ther pleading,  sought  relief  against  tbe  plaln- 
tlfl,  participated  in  the  trial  without  mak- 
ing any  objections,  lost  the  cause,  and  flailed 
to  prosecute  an  appeal. 

[2]  Can  this  defendant  now  deny  the  Juris- 
diction of  the  district  court?  We  think  not  A 
party  who  goes  to  trial  In  the  conrt  to  which 
the  transfer  Is  made  waives  any  objection  to 
the  propriety  of  sudi  transfer,  a  waiver 
whi<3i  may  result  from  any  cimduct  incon- 
sistent with  an  intention  to  insist  upon  the 
impropriety.  See  15  O.  J.  U51,  1152,  and 
cases  cited;  Bnllroad  Co.  v.  Gregg,  181  Ind. 
42,  102  N.  B.  061;  Grant  t.  Grant.  SS  Nev. 
186,  147  Pac.  451;  Wells  v.  ScoQeld.  157 
App.  Div.  8,  141  N.  T.  Supp.  657 ;  Trocfin  v. 
Ballway  Co.,  01  Kan.  887.  139  Pac.  337; 
Dean  v.  Smith,  146  111.  App.  382 ;  Telephone 
Co.  T.  Buckuer.  160  Ky.  604,  160  S.  W.  1000 ; 
Parker  v.  Hamilton,  49  Okl.  693,  l&l  Pac.  65 ; 
State  ex  rel.  Strong  et  al.  v.  Superior  Court 
Pott.  Co..  38  OkL  866,  132  Pac  1077 ;  Price 
V.  Peeplcs,  168  Pac.  191. 

[3]  We  believe  that  the  contention  of  the 
defendant  In  error  that  the  district  court 
was  wholly  without  power  or  authority  to 
make  an  order  authorizing  plaintiff  In  error 
to  supply  lost  files  Is  untenable  and  without 
merit.  This  contention  of  tbe  defendant  In 
error  Is  based  npon  the  fact  that  the  files 
were  lost,  and,  because  the  files  hud  not  been 
properly  transmitted,  tbe  district  court  was 
wholly  without  Jurisdiction.  For  the  pur- 
pose of  giving  the  district  court  complete 
control  over  tbe  case.  It  was  not  necessary 
that  tbe  papers  should  have  been  actually 
transmitted  from  the  one  court  to  the  other. 
The  order  for  the  removal  transferred  the 


Jurisdiction,  and  from  that  moment,  In  legal 
contemplation,  the  case  was  in  tbe  district 
court  **If  tlds  were  not  the  true  rlew  ot 
Qie  subject;  tb»  proceedings  mlgbt  be  sus- 
pended for  an  Indefinite  time  betwem  tbe 
two  courts,  ft  condition  of  things  never  con> 
templated  by  tlie  Constitution  and  laws." 
William  Brown  v.  Robert  Gllmor's  Ex'rs  et 
aL,  8  Ud.  822.  The  district  conrt  bad  the  au- 
thority and  full  Jurisdiction  to  make  the 
order  to  supply  files,  or  to  have  made  any 
other  order  that  ttie  county  conrt  might  have 
made  before  tbe  cause  was  ordered  trans> 
ferred.  Hawes  ft  Duncan,  Ex'rs,  v.  B.  H. 
Foote  et  aL,  64  Tex.  22.  Tlds  Is  on  the  prin- 
ciple that  It  was  the  cnriglnal  Jurisdiction  of 
the  district  court  that  attadied,  and  the 
cause  proceeded  as  If  ori^nally  instltoted 
there  Sudi  Jurisdiction  Is  original  and  not 
appellate,  and  "It  mattera  not  whetber  or  not 
the  conn^  court  had  cognizance  of  tbe  cause, 
BO  it  falls  within  tlie  ffllglnal  Jurisdiction  of 
tbe  district  court"  W.  D.  Cleveland  v.  J. 
W.  Tufts,  60  Tex.  580,  7  S.  W.  72.  And  see 
O.  C  ft  S.  F.  B.  Go.  T.  Eerfoot,  3  Wlllson 
GlT.  Cas.  Ct  App.  I  452. 

In  Smith  Brothers  v.  J.  T.  Hardin,  68  Tex. 
120,  3  S.  W.  453.  an  order  was  taken  In  the 
county  court  transferring  the  cause  to  the 
district  court,  and  thereafter  plaintllls,  in 
vacation,  filed  an  amended  petition  setting  op 
nothing  materially  different  ftom  the  nllegn- 
tions  of  tbe  original  petition.  The  conrt 
said  in  discussing  same: 

"It  mattered  not  that  the  petition  claimed  to 
have  been  filed  by  leave  of  the  court.  Sucii  a 
recital  as  this,  or  aoy  other,  was  unnecessary 
and  could  not  vitiate.  The  petition  showed  en 
its  face  that  It  was  a  proper  proceeding  In  a 
proper  court" 

In  A.  H.  Boyden,  Ex'r,  v.  Joseph  Williams, 
84  N.  C  608,  It  was  said  In  the  syllabus: 

"It  Is  error  for  a  court  to  which  a  cause  has 
been  removed  for  trial  to  send  it  back  because 
the  transcript  of  the  record  does  not  show  'ttiat 
it  was  transferrpd  according  to  law.'  The  order 
of  removal  Itself  is  conclusive,  and  the  court 
should  have  proceeded  with  the  case,  unless  it 
positively  appeared  that  the  order  was  made 
contrary  to  law." 

In  this  case  the  Supreme  Court  of  North 
Carolina,  speaking  through  Justice  Kuflln, 
said: 

"It  was  a  mistake  to  have  supposed  at  all  that 
the  transcript  should  disclose  tlie  reasons  why 
tbe  removal  was  asked  for  or  ordcri?il,  and  atill 
more  that  their  sufficiency  could  be  made  the 
Kuhjcct  of  inquiry  in  the  court  to  which  the 
cause  was  sent.  These  were  all  matters  con- 
cluded by  the  order  itsnlf,  and  that  they  should 
be  so  concluded  must  be  apparent  to  every  one 
after  slight  reflection  upon  the  inconvenience 
which  might  result  from  holding  them  to  be 
otherwise.  Suppose  the  court  in  Ilowan  had  de- 
clined to  take  back  the  action  when  the  court 
in  Iredell  ordered  it  to  be  restored  to  it,  wc 
should  then  have  bad  tiie  nngolar  spectacle  of 
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a  canse  nupended  between  two  courts— both  dls- 
daimlng  it  and  refusing  to  take  a  single  step 
towards  its  trial— and  all  the  while  the  parties 
helpless,  for  until  one  or  the  other  of  the  courts 
should  take  some  action  no  appeal  could  be  fram- 
ed. Commpnting  upon  the  ]>o8sibility  of  such  an 
ioconvenient  state  of  things,  In  the  case  of  State 
T,  Seaborn,  4  Dev.  [15  N.  C]  305,  this  court 
declared  that  it  was  Itadlapenaable  that  there 
•honld  b«  some  method  for  a  court,  to  whfdi  a 
cnuse  ia  removed,  to  determine  whether  it  haa 
thft  power  and  Is  bound  to  try  it,  and  that  the 
only  way  to  accomplish  this  with  certainty  was 
to  treat  the  order  of  removal  aa  entered  of  rec- 
ord R9  conclusive,  and  the  case  of  Bex  v.  Har- 
ris, 1  Bla.  Rpp.  375,  is  cited  to  show  that  such 
was  the  construction  jriven  by  the  courts  in  Eng- 
land to  a  statute  similar  to  onr  own  providing 
for  the  removal  of  caaaes  In  certain  contin- 
gencies. And  since  Seabom'a  Case,  as  was  aaid 
in  the  case  of  State  v.  Barfield,  8  Ired.  [SO  N. 
C]  344,  it  haa  been  considered  aa  settled  that 
the  assignment  of  the  grounds  for  the  removal 
need  not  appear  in  the  record  but  only  the  or- 
der of  the  court  We  can  see  nothing  in  the 
case,  then,  to  cause  us  to  doubt  that  the  cause 
was  effectually  removed  to  the  court  of  Iredell 
county,  and  are  at  a  loss  to  know  why  that  court 
refnaed  to  entertain  IL" 

This  qaesUon  was  passed  4ipoii  by  this 
coart  In  the  case  of  In  re  Nichols'  Will,  Pbe- 
bns  et  al.  t.  Vluson  et  al.  (decided  July  10, 
1917)  106  Pac.  10S7,  where.  In  the  third  para- 
graph of  the  ayllabua,  it  was  said: 

"After  a  cause  has  been  legally  transferred 
from  a  superior  to  a  district  court,  the  juris- 
diction of  the  superior  court  over  the  cause  is 
lost,  and  any  farther  proceeding  had  Uierein  ia 
a  nullity,  (a)  On  an  appeal  to  the  superior 
court  from  the  judgment  of  a  county  court 
admitting  a  will  to  probate,  the  superior  court 
made  an  order  transferring  the  cause  to  the 
district  coart  of  the  county.  During  the  fol- 
lowing week  a  part  of  the  records  in  the  case 
were  filed  in  die  district  court;  thereupon  the 
pruponents  of  the  will  entered  a  special  appear- 
ance In  the  diatrict  court  and  moved  to  remand 
the  case  to  the  sapertor  court.  After  the  caae 
had  been  transferred  to  the  district  court,  and 
its  jurisdiction  thereof  had  attached,  the  propo- 
nmts,  upon  bearing  had  in  the  superior  court 
at  a  succeeding  term,  procured  to  be  made  an 
order  vacating  and  setting  aside  the  order  of 
transfer  and  dismissing  the  appeal  for  whnt  of 
jurisdiction,  which  order  or  judgment  they  sub- 
sequently set  up  in  bar  of  further  proceed- 
ings in  the  district  court.  Held  that,  the  dis- 
trict eonrt  having  aequired  jurisdiction  of  the 
canse  by  reason  of  the  transfer  to  it  from  the 
superior  court,  the  latter  court  was  without  Ju- 
risdiction to  vacate  and  set  aside  its  former 
order,  and  that  the  proceedings  had  in  said  court 
at  Guch  snbscQuent  term  were  coram  non  ju- 
dice." 

The  following  is  an  extract  from  the  opin- 
ion of  Sharp,  C.  J.,  in  the  above  case: 

"It  is  a  rule  widely  recognized  that  jurisdic- 
tion will  be  presumed  as  to  courts  of  general  ju- 
risdiction, such  as  the  district  courts  in  this 
state,  unless  the  contrary  appears  of  record.  11 
Cjc  691,  692.   Also  It  will  be  presumed  Uiat 


every  step  necessary  to  give  jurisffictlon  hss 

been  taken,  although  this  presumption  may  be 
rebutted  by  extrinsic  evidence,  as  when  the  ju- 
risdiction may  be  inquired  into.  Applegate  v. 
Lexington  &  Carter  Co.  Min.  Co.,  117  U.  S.  255, 
6  Sup.  Ct.  742,  29  L.  Ed.  892;  Voorhces  v. 
Jackson,  10  Pet  449,  9  L.  Ed.  490.  Acts  or 
admissions  affecting  the  .validity  of  the  pro- 
ceedings muBt  be  affirmativtiy  ahown.  The  man- 
ner of  the  transfer  of  the  files  to  the  district 
court  was  irregular,  as  beat  we  can  gather  fi-om 
the  record.  Indeed,  It  acema  that  a  part  of  the 
files  from  the  county  and  superior  courts  Were 
not  lodged  with  the  district  court  until  in  the 
month  of  June,  prior  to  the  trial  in  July.  This 
omission,  while  an  irregularity,  did  not  affect 
the  jurisdiction  previously  acquired  by  the  dis- 
trict court  •  *  •  We  think  that  by  the  ap- 
peal from  the  county  court  the  jurisdiction  of 
the  superior  coart  attached,  and,  the  cause  hav- 
ing been  transferred  to  the  diatrict  court,  and 
that  court  having  acquired  jurisdiction-,  the  su- 
perior court  was  divested  of  all  further  jurisdic- 
tion over  the  proceedings.  Simpkins  v.  Par- 
sons [50  Okl.  78C],  151  Tac.  5S8.  This  we  held 
in  State  ex  rel.  Nichols  et  al.  v.  Johnson,  Coun- 
ty Judge  [58  Okl.  239]  158  Pftc.  1129,  which  ac^ 
tion  arose  out  of  the  final  judgment  of  Judge 
Watts,  made  July  30,  WIS,  in  the  will  contest 
proccediugs  under  considerBtion,  and  in  whidi  it 
was  said  that  the  order  of  the  superior  court 
was  made  after  the  transfer  of  the  cause  to  the 
district  court  Jurisdiction  generally  could  not, 
at  the  same  time,  be  both  in  the  superior  and 
district  courts.  By  the  transfer  to  the  district 
court,  the  superior  court  lost  jurisdicdnn.  State 
V.  Reid,  18  N.  0.  377,  28  Am.  Dec.  572 ;  Two 
Rivers  Mfg.  Co.  v.  Beyor,  74  Wis.  210.  42  N. 
W.  232,  17  Am.  St  Kep.  131;  State  ex  rel. 
Niduds  et  al.  v.  Johnson,  Go.  Judge,  supra  [S8 
OkL  239]  1S8  Pac.  U29;  7  R.  C.  L.  1067;  U 
Cyc.  690.  And  the  fact  ^at  a  part  of  the  files, 
either  from  the  county  or  superior  court,  were 
not  with  other  files  lodged  with  Uie  district 
court,  will  not  serve  to  defeat  the  Jurisdiction 
of  the  latter  court" 

In  the  case  just  qtioted  from,  It  was  al- 
leged in  the  supplemental  petition  that  on 
"the  2d  day  of  January,  1915,  said  papers  and 
flies  In  said  cause  were  taken  from  the  office 
of  the  clerk  of  the  superior  court  and  lodged 
and  filed  In  the  district  court  by  F.  H.  Reily. 
one  of  the  attorneys  for  the  objectors."  In 
the  case  at  bar  there  were  no  flies  trans- 
ferred, but  that  was  due  to  the  failure  in 
duty  and  neglect  of  the  court  clerk.  The 
court  clerk  was  the  clerk  for  both  the  supe- 
rior and  district  courts,  and  the  transfer  by 
him  was  in  that  respect  In  the  nature  of  a 
fiction  of  law.  But  that  point  need  not  be 
discussed  here;  for  oar  purposes  it  Is  suffi- 
cient that  the  order  of  removal  transferred 
the  jurisdiction,  and  from  that  moment,  in 
legal  contemplation,  the  case  was  In  the  dis- 
trict court.  We  believe  the  authorities  cited, 
supra,  fully  sustain  this  view. 

The  gnestion  is  analogous  to  the  attaching 
of  jurisdiction  in  the  appellate  court  upon 
the  filing  and  approval  of  supersedeas  bond, 
Keyser  et  al  v.  Farr,  105  U.  S.  265,  26  L.  Bd 
1025;  Goddard  v.  Ordway,  101  U.  S.  745,  25 
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L.  Ed.  1040;  Draper  Davis,  102  U.  S;  370, 
26  Ifc  Ed.  121 ;  Jerome  v.  McCarter,  21  Wall. 
(88  U.  S.)  17,  22  L.  Ed.  615.  It  Is  a  settled 
doctrine  that  the  court  on  appeal  acquires 
jurisdiction  on  the  filing  and  approval  of  the 
appeal  bond.  Dlllard  v.  Wilson  <Tex.  Civ. 
App.)  137  S.  W.  152;  Merrlfleld  v.  Western 
Cottage  Piano  &  Organ  Co.,  238  III.  626,  87 
N.  E.  879,  128  Ant.  St  Rep.  148;  Reynolds  v. 
Perry,  11  IlL  534;  Owens  v.  McKethe,  5 
Gllman,  79;  Simpson  v.  Alexander,  5  Oilman, 
260. 

The  other  Important  Issue  presented  In  the 
prosecution  of  this  appeal  Is  set  out  In  the 
first  and  second  assignments  of  error,  which 
are  as  follows: 

"(1)  Said  court  was  without  Jurisdiction  to 
render  said  judgment  against  the  plaintiff  in 
error  on  the  9th  day  of  December,  1018,  same 
being  a  term  of  coort  Bubsequent  to  the  term 
In  which  a  final  judgment  had  been  rendered 
against  the  drfendaot  in  error,  and  in  favor  of 
plaintiff  tn  error,  reipectliv  Mune  inbjeet- 
matter,  and  from  which  no  appeal  had  been 
taken. 

"(2)  The  court  committed  error  In  hearing 
sold  cause,  on  the  unverified  motion  of  defend- 
ant  in  error  to  set  aside,  vacate,  dismiss,  and 
hold  for  naught  all  proceeding  theretofore  had 
in  said  cause,  in  violation  of  tbe  statutes  of  the 
state  of  Oklahoma  In  audi  cases  made  and  iffo> 
Tided." 

[4]  We  tblnk  that  tfaeae  assignments  of  er- 
ror are  well  taken.  The  trial  was  had  and 
the  flAidlnsB  of  the  Jury  mode  on  February 
2T,  1918,  and  the  Journal  &itn  of  Judgment 
was  filed  June  27.  1918.  T9ie  judgment  ap* 
pealed  from  tn  this  case  was  made  and  en- 
tered  Deconiwr  9,  1918,  setting  aside  the 
fbrmer  judgment  This  was  about  alx 
months  after  the  judgment  sougbt  to  be  set 
aside  was  rendered,  firom  wblch  judgment  no 
appeal  bad  been  made.  The  question  of 
jurisdiction  was  one  which  could  have  been 
raised  at  the  trial  had  February  27, 1918,  and 
the  doctrine  of  res  judicata  applies  to  all 
matters  which  existed  at  the  time  the 
giving  of  the  Judg:ment,  and  which  the  party 
had  an  opportunity  of  bringing  before  the 
court  Newoyton-  v.  Levy,  Law  Rep.  7  O.  P. 
180 ;  Wlscon^  v.  Louis  E.  Torlnns,  28  Minn. 
175,  9  N.  W.  726.  We  are  aware  of  the  rule 
that  a  void  judgment  may  be  vacated  at  any 
time,  and  the  fact  that  the  term  of  court  at 
which  the  judgment  was  rendered  bad  ex- 
pired does  not  serve  to  give  a  void  judgment 
any  standing.  But,  the  district  court  having 
had  full  Jurisdiction  and  control  over  this 
case  from  the  time  the  order  of  transfer  was 
mad^  tta  judgment  mbeequently  ratdered 


is  far  from  being  a  void  judgment ;  and,  that 
being  the  case,  such  court  did  not  possess  the 
authority  to  vacate  or  set  aside  Its  final 
judgment  after  the  expiration  of  the  term. 
After  the  term  expired  the  judgment  had 
passed  b^ond  Its  control.  23  Cyc.  902; 
Johnson  v.  Jones.  58  Kan.  745.  61  Pac  224. 
As  said  in  the  syllabus  of  Continental  Gin 
Co.  V.  Arnold,  167  Pac  013  (I*  R.  A.  IftlSB, 
611): 

"While  great  discretion  is  allowed  the  trial 
court  in  the  control  of  its  judgments  and  orders, 
and  in  the  exercise  of  Its  power  to  vacate  or 
modify  the  same  at  the  term  at  which  the  same 
was  rendered  or  made,  yet  the  court  is  vrithout 
jurisdiction,  at  a  subsegiient  term,  to  take  any 
steps  toward  vacating  or  modifyinf  a  Judgment 
or  order  of  the  court,  onloBB  thoe  is  a  substan- 
tial compliance  with  tba  tanu  of  the  statute.** 

The  motion  to  set  aside  the  judgment  was 
an  unverified  motion.  Said  motion  was  filed 
December  9,  1918,  the  hearing  bad,  and  the 
Judgment  sustaining  same  entered  on  the 
same  day.  Section  5267  of  the  Revised  Laws 
of  Oklahoma  1910,  provides  the  methods  to 
be  employed  and  the  reason  for  which  r 
district  court  shall  have  power  to  vacate  or 
modify  Its  own  judgments  or  orders,  at  or 
after  the  term  at  which  such  judgment  or 
order  was  made.  Sections  5269,  5270,  and 
0271  of  said  statutes  govern  the  formal  pro- 
ceedings by  petition,  tbe  trial  of  the  ground 
of  review,  and  what  defense  or  valid  cause 
of  action  must  be  shown.  The  only  sem- 
blance of  authority  for  the  proceeding  in 
the  instant  case  would  be  section  6268  of  said 
statutes,  providing  that  such  proceedings  to 
vacate  or  modify  for  the  purpose  of  correct- 
ing mistakes  or  omissions  of  the  clerk,  or  Ir- 
regularity In  obtaining  a  judgment  or  order, 
might  be  by  motitm,  upon  reasonable  notice 
to  tbe  adverse  party  or  his  attorney  In  tlie 
action,  and  that  such  motion  can  be  made 
only  In  the  first  three  days  of  the  succeeding 
term.  Considering  the  entire  procedure  had 
In  this  case,  we  reach  the  conclusion  that 
same  Is  not  a  substantial  ccHupllance  with,  or 
even  authorized  by.  sections  6267,  5268,  6269, 
5270,  and  6271  Qf  the  Revised  Laws  of  Okla- 
homa 1910. 

The  Judgment  of  the  trial  court,  rendered 
December  0.  1918,  sustaining  defendant's  mo- 
tion. Is  therefore  reversed,  and  •  tbe  cause 
remanded,  and  the  district  court  is  hereby 
directed  to  further  proceed  with  said  cause 
In  accordance  with  the  views  herein  ex- 
pressed. 

OWEN,  0.  J.,  and  HARRISON,  PITCH- 
FOBD,  and  BIOGINS,  JJ.,  concur. 
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TRACT  T.  TRACT  rt  iL   (No.  8853.) 

(Snpreme  Conrt  of  Oklahoma.  March  2S,  1919. 
Rehearing  Denied  Oct  14,  1819J 

(Byitahv  Court.} 

1.  JUDOUENT  ^443(1)  —  Motion  «=s»69(1)— 

DlffTRICT  COUBIS  CAN  TAOAIS  JUOOHUm  OF 

OTBGB  COURTS  FOB  FBAUD. 
The  district  courts  of  tbla  state,  in  exer- 
cising their  equity  juriadictioD,  have  the  iwwer 
to  vacate  and  annul  orders  or  judgments  of 
other  coortB,  in  a  proceeding  brought  for  that 
purpose,  for  fraud,  inducing  and  entering  Into 
•adi  order  or  Jadgment.  where  each  bmud  is 
extraneous  to  ^e  issues  In  the  proceeding  at- 
taded,  and  espedallr  where  tiie  oonrt  has  been 
imposed  upon  hj  sudi  fraud. 

2.  PABTxnoH  ^>107  —  In  suit  to  taoatb 
roDomirr  and  dxkd,  kyidenck  of  intent 

To  DNFKAnD  lONOI  ADMZSBIBUB. 

In  an  action  In  the  diabriet  eoart  to  oet 
aside  eutain  deeds  and  conveyancea  and  or- 
ders, and  judgments  of  other  courts,  based  up- 
on the  ground  of  fraud,  and  where  the  plain- 
tiff offers  in  evidence  in  support  of  said  peti- 
tion, facts  to  show  that  the  guardian  and 
other  parties  entered  into  an  agreement  that  pro- 
ceedings should  be  started  and  the  land  ap- 
praised and  sold  for  a  certain  amount  and  the 
money  derived  from  die  sale  should  be  used  in 
paying  off  daims  not  chargeable  against  the 
minor's  estate,  and  the  proceedings  were  In- 
stituted  for  the  purpose  of  cheating  and  defiraud- 
ing  minor  out  of  his  land,  heti,  it  was  «Ror  for 
the  trial  court  to  sustain  an  objection  to  such 
evidence. 

Appeal  from  District  Ckiart,  MorraT'  Oonn- 
ty ;  P.  B.  Swank,  Judge. 

Action  by  Cnlvio  B.  Tracy,  by  his  next 
friend,  N.  E.  Tracy,  against  Mark  Tracy  and 
others.'  Demurrer  to  plaintiff's  evidence  sus- 
tained, and  he  appeala  Reversed  and  re- 
manded, with  direction  to  grant  plaintiff  a 
new  trial. 

H.  A.  Ledbetter.  of  ArdMore,  and  T.  N. 
Robnett  and  E.  W.  Fagan,  both  of  Salpliur, 
for  plaintiff  In  orror. 

W.  E.  Latimer,  of  Oklahoma  City,  and 
B.  W.  Fielding,  of  Sulphur,  for  defendant  in 
wror  Frame. 

Embry.  Crockett  ft  Johnson,  of  Oklahoma 
City,  for  defendant  In  error  Dean. 

HcNElLL,  J.  This  was  an  action  com- 
menced In  tbe  district  conrt  of  Murray  county 
wbereln  Galvln  B.  Tra^,  by  his  next  friend,. 
N.  K  Tracy,  was  plaintiff;  Hark  Tracy  and 
Thomas  Frame  and  others  were  defendants. 
The  object  of  the  suit  was  to  set  aside  cer- 
tain deeds  to  a  certain  piece  of  proporty  In- 
berited  by  tbe  plaintiff,  aald  deeds  and  con- 
vey ancee  bdng  obtained  through  tbe  county 
oonrt  and  district  oonrt  of  Murray  county. 

Hie  sronnds  alleged  In  Ow  petition  for  aetr 
ting  aside  said  conreyance  was  upon  the 
grounds  of  fraud.   The  plaintiff  alleged  that 
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his  father,  Mark  W.  Tracy,  had  entered  Into 
a  conspiracy  with  Thomas  W.  Frame,  where- 
by Mark  W.  Tracy  was  to  bring  an  action 
for  partition  of  said  land,  and  that  Thomas 
W.  Frame  was  to  be  appointed  guardian,  and 
the  force  and  effect  of  said  conspiracy  was 
that  they  were  to  cheat  and  defraud  plaln- 
'tlff  out  of  his  property.  There  were  numer- 
ous transfers  of  said  property  and  numerous 
mortgages  made  and  executed  upon  the  same. 
At  tbe  trial  of  the  case  after  the  introducing 
of  the  records  and  transfers  effecting  said 
land,  the  plaintiff  offered  certain  erldence  to 
which  the  court  sustained  an  objection. 

The  only  question  nectary  for  this  court 
to  determine  is  whether  the  lower  court  com- 
mitted error  in  sustaining  the  objection  to 
the  evidence  offered  on  behalf  of  the  plain- 
tiff. The  plaintiff  called  Mark  Tracy  as  a 
witness  and  asked  several  questions  to  which 
an  objection  was  sustained,  and  the  plaintiff 
then  dictated  In  the  record  and  offered  to 
prove  a  certain  state  of  facts,  the  substance 
of  whldi  Is  as  follows:  That  It  was  agreed 
between  Mark  W.  Tracy  and  Thomas  W. 
Frame  that  Mark  W.  Tracy  should  file  a 
pairtltion  suit  and  that  Thomas  W.  Frame 
was  to  be  a^ioliited  and  act  as  guardian  for 
the  plaintiff.  That  at  the  time  of  the  Institu* 
tlon  of  said  suit  Mark  W.  Tracy  was  indebt- 
ed to  niomas  W.  Frame  In  the  sum  of  fSOO, 
and  that  the  land  should  be  appraised  and 
sold  fbr  ¥900,  and  ttiat  said  Ihomas  W. 
EVaroe  should  take  the  $900  obtolned  from 
the  sale  of  plaintiff's  property  and  pay  tbe 
Indebtedness  of  said  Mark  W.  Tracy  to  said 
Itaomas  W.  Frame,  or  in  fact  that  Oie  land 
should  be  sold  and  the  title  tak«i  out  of  said 
plaintiff,  and  that  plaintlfl  was  to  receive  no 
consideration  therefor.  The  plaintiff  also 
offered  to  prove  that,  at  the  time  plalntUTs 
one-fourth  Interest  was  appraised  at  |900. 
the  land  was  reasonably  woith  the  sum  of 
$75  per  acre,  or  a  total  of  $14,000.  The 
court  having  sustained  an  objection  to  plaln- 
tifTs  offer  to  prove  said  foots,  the  plaintiff 
being  unable  to  introduce  any  erldenoe  ex- 
cept the  record,  the  court  sustained  a  de- 
murrer to  his  evidence.  Tbe  sustaining  an 
objebtlon  to  the  tender  of  this  evidence  Is 
assigned  as  error. 

CI]  The  district  courts  of  this  state,  In  ex- 
ercising th^  equity  jurisdiction,  have  flie 
power  to  vacate  and  annul  orders  or  Judg- 
ments of  other  courts,  in  a  proceeding  brought 
for  that  purpose,  for  fraud,  inducing  and  en- 
tering into  sndi  order  or  Judgment,  whero 
such  fraud  is  extraneous  to  the  Issues  In  the 
proceeding  attacked,  and  especially  when 
the  court  has  been  Imposed  upon  by  sndk 
fraud.  Eaves  v.  Mullen.  25  Okl.  679, 107  Pac 
4S3 ;  Steele  et  al.  v.  Eelley  et  aL.  82  OU. 
647,  122  Pac.  934;  Contlneutal  Gin  Co.  v.  De 
Bord,  34  OkL  66, 128  Pac.  159;  Brown  et  aL 
V.  Trent  et  al.,  86  Okl.  239,  128  Pac.  895; 
Johnson  v.  Flltsch,  37  Okl.  610,  1S8  Pac  165; 
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Sockey  et  al.  t.  Wlnstotft,  4S  Okl.  768,  144 
Pac.  872 ;  Orlffln  v.  Gulp,  174  Pac.  495. 

12]  The  evidence  was  competent,  and,  if 
tone,  was  a  fraud  upon  ttae  court  and  upon 
the  rights  of  this  plaintiff,  and  the  court 
Committed  reversible  error  in  sustaining  the 
-objection  to  said  evidence.  It  la  unnecessary 
for  us  to  deal  with  any  of  the  other  Isso^ 
in  tbe  case,  as  the  sustaining  of  tiie  objection 
to  this  evidence  is  such  an  error  that  with- 
out this  evldmce  in  the  record  it  woidd  be 
impossible  to  pass  upon  tha  merits  of  the 
case  upon  the  other  points. 

It  therefore  follows  tttat  the  Judgment  of 
the  court  should  be  reversed  and  remanded, 
with  instruction  to  grant  the  plaintiff  In 
error  a  new  trial. 

All  the  Justices  concur. 


(80  Okl.  136) 

SMITH  et  aL  v.  SMITH  et  aL    (No.  8S71.) 

<Suprenie  Court  of  Oklahoma.   Feb.  25,  1919. 
Bebearing  Denied  Oct  7.  1919.) 

{Syllahut  by  the  Court) 

L  APFSAI,  ANn  KBBOB  «=>213— JUBT  4=a28(4) 
^UBT  MAT  BE  WAIVED  WITHOUT  WRITTEN 
BTIFULATION. 
A  jury  may  bo  waived  withont  a  written 
stipulation,  where  the  parties  to  an  action  make 
no  request  for  a  jury  at  any  stage  of  the  trial 
or  prior  to  the  commencement  thereof,  and 
submit  their  testimony  to  the  court  without  a 
jury,  no  question  of  a  Jai7  trial  having  been 
raised  upon  the  trial  of  the  cause,  It  is  too  late 
for  the  first  time  to  object  la  tills  court  tbat 
such  consent  had  not  been  mads,  and  where  no 
request  for  a  Jnry  appears  of  record,  the  jury 
will  be  considered  waived. 

2.  Tbial  ®=5394(2)— Right  to  general  find- 
ings AND  8PECIAI.  CONCLUaiONB  WAIVED  BT 
WANT  OF  TIUELT  BBqUEST. 

Under  the  provisions  of  section  5017,  Rev. 
Laws  1910,  either  party  may  require  a  special 
finding  of  fects  and  separate  conclurions  of  law 
by  making  timely  request  therefor.  Where  no 
request  is  made  until  after  the  court  has  an- 
nounced general  fiudings  and  conclusions,  the 
right  will  be  deemed  to  have  been  waived. 

3.  AtTOBNET  AKD  CLIENT  «S»192(2)  —  EVl- 
DEKCE  IN  SUIT  TO  BECOVEB  EEE8  AUTHOBIZED 
ZJEM  ON  LAND  BECOVBBKD  FOB  FLAXNTIFV. 

Where  an  unrestricted  Creek  freedman, 
wbile  a  minor  over  18  years  of  age,  through  his 
guardian,  made  a  contract  with  an  attorney  to 
bring  suit  to  recover  bis  allotment,  then  held 
adversely  by  his  former  attorney  under  a  pre- 
tended deed  previously  made  to  him  by  said 
minor,  and  by  virtue  of  said  contract  of  em- 
ployment hia  said  attorney  brought  suit  in  be- 
half of  said  minor  In  the  district  court,  and 
rendered  valuable  services  and  procured  a  judg- 
ment in  favor  of  said  minor  canceling  the  pre- 
tecded  deed  given  to  his  former  attorney,  from 
which  bis  former  attorney  appeals  to  the  Su- 


preme Comt  of  this  state,  and  wbOe  said  ap- 
peal was  pending  and  after  said  minor  bad  at- 
tained his  majority,  he  made  a  new  contract 
with  his  attorney,  agreeing  to  pay  him  a  fee 
of  an  amount  of  not  less  than  one-third  and  not 
more  than  one-half  of  the  recovery,  to  be  fixed 
by  the  district  court,  in  consideration  of  serv- 
ices already  rendered  and  to  be  thereafter  ren- 
dered by  bis  said  attorney,  and  granting  to  bis 
said  attorney  a  lien  upon  the  land'  recovered 
to  secure  such  fee,  and  of  which  contract  his- 
former  attorney  was  charged  with  notice,  and 
be  thereafter  procured  a  deed  from  said  minor 
for  a  recited  consideration  of  $400,  and  there- 
after dismissecl  bis  appeal,  in  a  suit  by  eaid 
attorney  to  recover  his  fee  and  to  have  the 
amount  recovered  to  be  declared  a  lien  upon 
the  land,  held,  the  trial  court  committed  no  er- 
ror in  rendering  judgment  in  favor  of  the  attor- 
ney for  f  1,20<^  and  declaring  the  same  to  be  a 
first  lien  opon  the  land  in  Qontrwersy. 

4.  MoBTGAOES  ^z^2S8,  275  —  One  holding 

UNMATURED  NEOOTIABU  NOTES  AS  8ECUEITT 
FOB  DEBT  "HOLDER  IN  DUE  COURSE." 

One  who  has  deposited  with  him  by  the  payee 
certain  promissory  notes  negotiable  in  form,  and 
before  the  maturity  thereof,  as  collateral  se- 
curity for  a  debt  or  debts  owed  by  the  payee  in 
said  notes  to  the  holder  thereof,  which  notes 
are  secured  by  mortgage  on  land,  aucb  holder 
is  a  "holder  in  due  course,"  and  on  default  fn 
the  payment  of  hia  debt,  owed  by  the  payee 
in  said  notes,  is  entitled  to  sue  upon  the  same, 
and  for  a  foreclosure  of  the  mortgages  given  to 
secure  the  notes.  In  the  absence  of  notice  of  any 
in&rmity  that  may  exist  in  said  notes  and  mort- 
gage ;  and  this  is  true  where  the  legal  title  >to 
the  land  covered  by  tbe  mortgage  is  in  another, 
provided  such  other  purchased 'the  land  with 
notiee,  actnal  or  constructive,  of  tha  existence 
of  suiih  mortgage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Serla,  Hold« 
in  Due  Course] 

6.  MOBTOAOEa  «s»275— PtntCBABBB  OF  UND 
UOBTOAGBD  OANHOT  BET  UF  FBAUD  IN  BXB- 
OUnON  OF  NOTES  BBCUBED  IN  HAND  OF  BONA 
FIDE  BOLDBB. 

Where  notes  are  regular  opon  their  face 
and  Dutiable  in  form,  and  mortgages  given 
to  secure  the  same  upon  land  are  duly  record- 
ed as  required  by  law,  and  the  same  are  by  the 
payee  and  mortgagee,  and  before  maturity  of 
tbe  notes,  assigned  to  bis  creditor  as  collateral 
security  for  his  indebtedness  to  such  creditor, 
and  thereafter  a  third  party  purchases  the  land 
covered  by  the  mortgages,  held  that.  In  a  suit 
by  tbe  holder  upon  the  notes  and  to  foretdoaa 
tbe  mortgages  upon  tbe  land,  such  pnrcfaaser 
will  not  be  permitted  to  urge  as  a  defense  the 
question  of  fraud  in  the  execution  of  said  notes 
and  mortgages ;  that  the  trial  court  was  in  er- 
ror in  sustaining  such  defense. 

Error  from  District  Court,  Okmulgee  Coun- 
ty; Lfc  I*  Cowley,  Special  Judge. 

Suit  to  enforce  an  attorney's  Um  by  Her- 
bert Smith  against  Crittenden  SnUth,  B, 
M.  Pratt,  a  W.  Holbrook.  Fred  Bt  Carter,  G. 

B.  Oasslty,  and  Theodore  Grayson,  with  petl- 
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Hons  in  toterraitioii  by  M.  F.  Graham,  Crit- 
tenden Smith,  and  another,  judgment  for 
plaintiff  against  defendant  Orayson,  de- 
clared to  be  a  first  lien  on  land  In  controTersy, 
title  to  which  was  adjudged  to  be  tn  defend- 
ant Hfribrook,  and  judgment  for  defendants 
Carter  and  Gasslty,  and  tor  defendant  Smith 
and  for  Graham  on  notes  executed  by  de- 
fendant Gn^son.  Motions  for  new  trial  de- 
nied, and  Crittenden  Smith  and  Graham  bring 
error,  and  seek  a  terersal  of  the  Judgment, 
and  defmdant  Holbrook  seeks  a  reversal  of 
the  Judgment  as  to  plaintiff  Smith.  Affirmed 
in  part,  and  reversed  In  part 

Charles  A.  Dickson.  0.  B.  HcOrory,  and 
Cochran  &  Ellison,  aU  of  Okmnlgee,  tor  plain- 
tiffs in  error. 

H.  E.  Smith,  O.  B.  Cassity,  and  F.  M.  Car- 
ter, all  of  Okmnlgee,  for  defendants  in  error. 

JOHNSON,  J.  This  suit  was  Instituted  In 
the  district  court  of  Okmulgee  couuty,  Okl., 
on  July  25,  1913,  by  Herbert  E.  Smith,  an 
attorney  at  law,  plaindfC,  against  Crittenden 
Smith,  R.  M.  Pratt,  O.  W.  Holbrook,  Fred  M. 
Carter,  G.  E.  Cassity,  and  Theodore  Grayson, 
defendants,  to  enforce  an  alleged  attorney's 
lien  based  upon  attorney's  fees  contract  exe- 
cuted to  him  and  C.  B.  McCrory,  an  attorney, 
hj  the  guardian  of  a  minor  Creek  freedman 
dtlzen,  approved  by  the  proper  probate  court, 
and  signed  by  said  minor,  against  120  acres 
of  land  in  Okmulgee  county,  Okl.  M,  F. 
Graham  and  Crittenden  Smith  and  Bank  of 
Commerce  of  Okmulgee,  Okl.,  later  filed  their 
petitions  of  intervention.  We  will  designate 
the  parties  aa  they  appear  In  the  court  below. 

The  record  discloses  that  Herbert  E.  Smith, 
the  plaintiff  In  the  court  below,  recovered 
Judgment  for  $1,200  against  the  defendant 
below,  Theodore  Grayson,  which  was  declar- 
ed to  be  a  first  and  prior  lien  upon  the  land 
In  controversy,  the  legal  title  to  which 
was  by  said  Judgment  decreed  to  the  defend- 
ant l>eIow,  Carleton  Holbrook.  The  records 
further  disclose  that  the  land  Involved  bore- 
in  was  the  surpliia  allotment  of  Theodore 
Grayson,  a  Creek  freedman  citizen,  enrolled 
as  such  opposite  No;  76S>  upon  the  Freedman 
rolls  In  the  name  of  "P^ed  Bruner,"  who  ar- 
rived at  his  majority  during  the  month  of 
August,  1012,  and  was  of  full  legal  age  on 
August  31,  1912,  all  of  which  is  admitted  by 
all  parties  herein. 

The  defendant  in  error  Carleton  W.  Hol- 
brook, an  attorney  with  offices  at  Okmulgee, 
Okl.,  was  desirous  of  acquiring  title  to  said 
soriilus  lands  of  Theodore  Grayson,  alias 
Fred  Bruner,  together  with  his  homestead  al- 
lotment, and  while  said  Grayson  was  a  minor, 
less  than  18  years  of  age,  under  the  guardian- 
ship of  his  father  John  Grayson,  with  the 
said  Holbrook  as  his  attorney,  on  or  about 
the  10th  day  of  September,  1903,  in  order  to 
execute  such  desire,  a  marriage  license  was 
procured  from  the  county  court  of  Tulsa 
county,  Okl.,  for  the  marriage  of  said  Gray- 


son to  one  Ida  Johnson,  which  marriage  cere- 
mony, under  such  license,  was  consummated 
at  Muskogee,  Muskogee  county,  Okl.,  and 
thereafter,  at  said  place  and  on  said  date,  a 
warranty  deed  was  taken  from  sold  Grayson 
and  wife  In  favor  of  said  Holbrook.  covering 
said  surplus  and  homestead  lands  of  Grayson, 
for  an  alleged  cash  consideration  of  $4,000. 
After  the  making  of  said  deed,  said  Holbrook 
executed  a  mortgage  to  one  W.  W.  Fuller  on 
October  5. 1908,  for  $2,500,  covering  said  prem- 
ises,  and  again,  on  December  10,  1908,  pro- 
cured another  and  further  warranty  deed  Id 
his  favor  to  be  executed  by  sold  Grayson  at 
Tulsa,  Okl^  for  a  recited  cash  consideration 
of  $4,000,  and  on  January  9,  1909,  said  Hol- 
brook executed  a  deed  In  favor  of  one  Walter 
W.  Morton,  for  a  recited  cash  consideration 
of  $2,000,  to  the  N.  %  of  said  N.  W.  %  section 
12—13—12. 

During  the  fall  of  1909,  the  conditions 
above  stated  becoming  known  to  the  father 
and  guardian  of  said  minor,  John  Grayson, 
for  the  consorvntion  and  protection  of  the 
right  of  said  minor  to  his  said  allotments 
then  claimed  by  said  minor's  former  attorney, 
Holbrook,  by  virtue  of  said  instruments,  and 
in  order  to  reduce  said  premises  to  his  pos- 
session as  such  guardian,  the  said  Holbrook 
then  being  In  possession  and  claiming  the 
right  thereto,  and  wholly  denj-Ing  the  right 
of  said  minor  to  said  premises,  filed  In  the 
couuty  court  of  Okmulgee  county,  on  or  about 
September  30,  1000,  his  petition  asking  the 
court  to  make  an  onier  authorizing  him,  as 
such  guardian  for  said  minor,  to  employ 
counsel  to  file  suit  to  cancel  said  Instruments 
above  stated  and  to  reduce  snld  premises 
to  his  possession,  and  on  said  date  said  court 
granted  the  prayer  of  said  petition  and  made 
its  order  authorizing  John  Grayson,  as  guard- 
ian of  Theodore,  to  employ  counsel  to  said 
ends.  Thereafter  the  defendant  in  error  H. 
E.  Smith  was  employed,  and  thereafter,  about 
October  2,  1909,  he  filed  in  the  district  court 
of  Okmulgee  county  a  petition  in  favor  of 
John  Grayson,  guardian  of  Tlicodore  Gray- 
son, a.  minor,  against  Holbrook  et  aU  No. 
1446. 

The  above  case  being  dismissed,  dud  John 
Grayson  being  absent,  and  his  whereabouts 
being  unknown,  said  Theodore  Grayson,  while 
a  minor  over  18  years  of  age,  on  July  14 
1910,  entered  Into  a  contract  employing  tlie 
defendant  in'  error  H.  E.  Smith  sole  attorney 
for  the  purpose  of  filing  said  suit  to  cancel 
said  Instruments  held  as  aforesaid  and  to 
recover  the  possession  of  said  land  for  him, 
wherein  he  agreed  to  pay  for  said  services,  In 
case  of  success,  an  undivided  one-half  in- 
terest in  the  recovery  made,  which  contract 
was  timely  recorded  In  the  office  of  the  reg-- 
ister  of  deeds  of  Okmulgee  county. 

Carrying  out  said  agreement,  and  for  the 
purpose  aforesaid,  and  the  said  Theodore 
Grayson  having  selected  one  Charles  P.  Dun- 
bar as  Ms  next  friend  to  represent  him  In 
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•aid  action,  the  defendant  In  error  H.  B. 
BmUh,  on  or  about  August  4,  1910,  filed  In 
Mid  district  court  In  behalf  of  said  Theodore 
Orayson  against  Holbrook  et  aL  a  petition 
seeking  the  cancellation  of  said  instruments 
and  possession  of  said  -premises,  which  was 
numbered  In  said  court  No.  ITll,  and  the 
defendant  la  error,  at  the  time  of  the  filing 
<A  said  petltlim,  had  Indorsed  thereon  over 
his  name  the  words,  "Lien  claimed."  After 
No.  1711  had  been  filed,  on  March  21,  1911, 
for  the  proper  protection  txt  Theodore  Gray> 
son,  said  county  court  appointed  Charles  F. 
Dunbar  guardian  of  the  person  and  estate 
of  said  minor.  In  whose  favor  said  suit  had 
been  Instituted  by  the  defendant  In  error  as 
aforesaid  and  was  pending,  who  on  said  date 
filed  In  said  county  court  his  petition,  ask- 
ing leave  to  employ  counsel  for  the  contin- 
uance of  said  suit  instituted  by  him  as  said 
next  friend  of  Theodore  Orayson. 

By  virtue  of  said  petition  said  county  court 
on  said  date  made  its  order  approving  the 
verbal  agreemoit  of  said  guardian,  which 
was  on  August  8,  1911«  reduced  to  writing  as 
follows: 

"That  tiie  instruments  and  representatloDS 
made  in  said  petition  are  true,  and  that  the 
agrewnent  made  with  the  attorneys  mentioned 
therein,  to  wit,  Herbert  B.  Smith  and  Charles 
B.  HeCrory,  was  and  is  a  reasonable  and  fair 
contract.  Therefore  it  Is  hereby  ordered,  ad- 
judged, and  decreed  that  said  agreement  be  and 
the  same  Is  hereby  approved  and  oonfirmed.** 

Thereafter,  on  August  8,  1911,  said  guard- 
Ian  and  minor  filed  In  said  county  court  tiielr 
petition,  wherdn  they  represoited  to  it: 

**RepreaeBts  that  all  of  ^  property  of  said 
minor  invtdved  In  litigation,  as  heretoCDre^  on 
ICardi  25,  1911,  represented  by  this  guardian 
of  this  court,  and  as  set  forth  by  the  recitals  in 
ft  contract,  a  duplicate  of  which  is  hereby  at- 
tadied;  that  to  recover  and  preserve  the  prop- 
erty and  estate  of  said  ward  it  has  been  and  is 
absolutely  necessary  for  this  gnardian  to  employ 
eounsel  to  represent  the  interests  of  said  minor 
as  heretofore  represented,  the  petitioner  prays 
that  the  contract,  a  copy  of  vhidi  Is  annexed 
and  by  virtue  of  which  said  goatdian  retained 
■aid  atttHn^s,  be  crasidered*  and  in  all  respects 
approved.**  <Thii  pettthm  waa  signed  1^  13ieo- 
dore  Orayson.) 

Attached  to  said  petition  was  a  duplicate 
of  said  contract,  signed  by  Dunbar,  as  guard- 
ian, and  Smith  and  McCrory,  and  was  duly 
acknowledged  before  the  county  Judge,  and 
signed  and  sworn  to  by  Theodore  Grayson, 
then  near  20  years  of  age,  and  whldi  was  du- 
ly approved  by  said  court  on  August  3,  1911, 
and  thereafter  recorded  in  Book  M  48,  at 
page  592,  in  the  office  of  the  register  of  deeds 
of  Okmulgee  county.  On  August  3, 1911,  said 
county  court  made  its  order  upon  said  peti- 
tion and  contract,  in  which,  among  other 
things,  it  appears: 

"And  the  court  having  examined  said  peti- 
tion, heard  evideoce,  and  considered  said  con- 
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tract  and  all  the  terms  thereof,  finds  that  it  is 
necessary  for  the  recovery  and  preservation  oC 
said  ward's  estate  and  property  that  coonsd 
be  emph^ed  as  jter  the  terms  of  said  contract, 
and  that  tiie  terms  thereof  are  reasonable  and 
fair,  therefore  it  Is  h«r^  ordered  and  adjudge 
ed  that  the  Mtlon  of  the  guardian*  (Aarles  F. 
Ehinbar,  in  entering  Into  the  said  oontraet  with 
Herbert  B.  Bmlth  and  Charles  B.  McOroiy,  was 
and  is  proper  and  necessary,  and  said  ccwtract 
is  In  all  respecta  apj«oved  1^  thia  court" 

Ihirlng  all  of  said  time,  as  shown  by  tb» 
record  herein,  the  defendant  In  error  was 
actively  engaged  In  b^alf  of  said  Theodore 
Orayson  and  his  estate  in  an  earnest  en- 
deavor to  preserve  Us  rl^ta  and  Interests 
in  and  to  lands,  the  posasBSlan  and  the 
title  of  which  waa  dalmed  tsnadoiuly  by 
Holbrook,  and  was  the  sole  and  entire  estate 
of  said  then  minor,  Grayson,  wbidi  undenia- 
bly continued  until  Theodore  Grayson  ar- 
rived at  his  majority  ca  or  btfore  Aiwut  SI, 
1912,  and  after  attaining  hla  maj<»lty, 
to  wit,  December  11, 1912,  the  said  Theodore 
Grayson  entered  into  a  contract  in  writing 
affirming  his  contract  as  made  with  the  de- 
fendant In  error  H.  E.  EmUh,  and  tor  an  at- 
tom^'a  lien  upon  said  lands  therefor. 

CSalms  of  R.  M.  Pratt.  F.  M.  Carter,  and  G. 

B.  Cassity.  , 

The  note  of  (3,000  sued  upon  herein  by 
R.  H.  Pratt,  and  the  note  of  f 1,000  sued  upon 
herein  by  Carter  and  Cassity,  and  the  mort- 
gage to  secure  the  same  bear  date  De- 
cember U,  1912,  and  were  executed  In  favor 
of  the  reiqwctlTe  parties  by  Tlieodore  Oray- 
son. Thia  same  note  for  $3,000  and  various 
other  notes  In  small  amounts,  with  mortgages 
to  secure  the  same,  all  given  by  Theodore 
Orayson  to  B.  M.  Pratt,  and  by  Pratt  deliv- 
ered to  the  plalntiffa  In  error  Crittenden 
Smith  and  M.  F.  Graham,  were  by  them  de- 
clared upon  in  their  crosa-petltlon  filed  here- 
in, allegUig  that  they  were  the  holders  diere- 
of  in  due  course,  the  same  having  been  placed 
with  them  as  collateral  security  by  the  said 
R.  M.  Pratt  to  secure  his  Indebtedness  to 
them,  and  the  Judgment  of  the  court  below 
held  that  the  note  for  (3,000  given  by  Gray- 
son to  Pratt  on  December  11.  1912,  was  void, 
together  with  the  mortgage  securing  the  some, 
except  that  portion  of  the  mortgage  given  to 
secure  the  note  for  (1,000  executed  by  Gray- 
BOQ  to  defoidants  Carter  and  Cassity.  and 
held  that  the  defendants  Carter  and  Cassity 
should  recover  on  said  note,  and  were  decreed 
a  second  lien  upon  the  premises  to  secure  the 
same,  amounting,  principal  and  Interest,  to 
the  sum  of  (1,359.45,  and  further  holding 
that  the  amount  due  oa  the  small  notes 
executed  by  Grayson  since  December  11, 1912, 
amouDting  in  the  aggregate,  principal,  ioter- 
est,  and  attorney's  fee,  to  (863.73,  was  a  val- 
id claim  agaiust  Theodore  Grayson,  and  Judg- 
ment waa  roidered  accordingly  for  the  same 
in  favor  of  the  defendants  Graham  and 
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Smith,  enept  ttn  attOTney*s  fee  of  $76^ 
which  amooBt  was  in  favor  <ME  Carter  and 
Cassity,  and  decreed  to  be  a  third  lien  upon 
tbe  IHr&nfM8  In  controTerar*  and  it  is  from 
sadi  Jadgment  that  the  plaintiffs  In  error, 
Crittenden  Smitli,  U.  F.  Graham,  and  Carle- 
ton  W.  Holbrook,  have  prosecuted  this  appeal. 

The  defendants  Bank  of  Commerce  of  Ok- 
mn]see>  OkU  and  IlieodcHe  Grayson,  did  not 
appMd  from  the  Judgment  below,  and  are 
making  no  opposltlim  to  the  Judginent  la  fa- 
vor <kC  the  defendant  In  emnr  H.  VL  SmlQi.  but 
tike  same  is  final  and  concluslTe  as  to  It  and 
him,  as  well  as  to  Garter.  Canity  and  Priitt 
are  In  like  status,  whl<ih  leaves  Crittenden 
Smith,  H.  F.  Graham,  and  Cartetm  W.  Hol- 
bnok.  alime  aAing  for  a  reversal  of  tha  Judg- 
ment belov,  and  only  Holbrook  setfUng  a  re- 
versal of  the  Judgment  below  as  to  the  de- 
firadant  In  ernn-  H.  E.  Smith. 

The  defendant  Holbrook  fUed  his  motlim 
tor  new  trial,  alleging: 

(1)  Irregnlarities  in  the  proceedlngi  of  tlM 
court  by  which  this  defendant  was  prevented 
from  having  a  fiir  tfi^ 

(2)  Accident  and  surprise  which  ordinary 
pmdence  could  not  have  gnarded  agalnsL 

(3)  The  deciEdon,  judgment,  and  decree  of  tbe 
eoort  aa  agaiast  the  defendant  or  the  land  in 
controversy  is  not  saetained  by  tniffident  evi- 
dence and  is  contrary  to  law. 

(4)  Errors  of  law  occnrrinf  at  the  trial  and 
excepted  to  by  said  defendant  at  the  time. 

(5)  That  the  dedrion  and  decree  of  the  eonrt, 
allowing  and  decreeing  a  lien  in  favor  of  O.  B. 
Gaesity  and  Fred  H.  Carter  to  the  amount  of 
$1,000  and  interest.  Is  not  auatalned  by  suffi- 
cient evidence  and  is  contrary  to  law. 

<6)  That  the  decision  and  decree  of  the  court 
allowing  and  decreeing  a  lien  in  the  property  In 
controversy  In  favor  of  the  plalutilf  Herbert  BL 
SaAth  in  the  sam  of  $i;200  la  not  sostalned  by 
soflldent  evidence  sad  is  conttary  to  law. 

(7)  That  the  decision  snd  decree  of  the  court 
allowing  and  decreeing  a  Hen  tm  the  property 
in  controversy  in  favor  of  R.  M.  Pratt  In  the 
sum  of  $763.21  Is  not  sustained  by  snffldent 
•fidence  and  ia  contrary  to  law. 

Which  motion  was  overruled  and  excepted 
to,  and  from  which  he  appeals  and  assigns 
error. 

The  defendants  Crittendnt  &nith  and  M. 
r.  Graham  filed  their  motion  for  new  trial, 
onuplolning  of  the  Judgment  for  the  follow- 
ing reasons: 

(1)  For  that  the  same  is  not  sostslned  by 
sofBdoit  evidence. 

(2)  For  that  tiie  same  Is  eontrsry  to  the  evi- 
dence. 

For  that  the  same  is  contraiy  to  law. 
(4)  For  that  there  was  error  in  the  ■■sees 

meat  of  the  amount  of  the  recovery. 

G»)  For  that  the  court  erred  in  the  exclnalon 
of  evidence  offered  upon  the  imrt  of  the  Inter- 
veners. 

(6)  For  that  tiie  court  erred  in  the  admission 
of  evidence  over  objection  and  exception  of  those 
Interveners. 

(7)  Fw  errors  of  law  occarriim  at  the  ttisl 
and  excepted  to  by  those  Interveners. 


^  Irregnlsrity  in  tiie  proceedings  of  the 
eoort  by  wbldi  Uie  party  was  prevented  from 
having  a  fair  trIaL 

,  Which  was  overmled  and  excepted  t(K 
from  whldi  tbey  appeal  and  assign  error. 

[1]  We  will  not  consider  the  assignments 
of  error  relied  upon  lor  a  reversal  by  the 
respective  parties.  In  their  numerical  order, 
but  in  what  seems  to  us  to  be  their  l<^cal 
order;  therefore  the  first  that  we  wlU  con- 
sider Is  "that  the  trial  court  erred  in  try- 
ing the  said  case  without  a  Jury,"  and  up- 
<m  that  question  we  first  notice  section  20' 
of  article  7  of  the  Gonstltntim  of  Oklahoma, 
whidi  provides  that — 

"In  sll  issues  of  fact  Joined  in  any  court,  all 
parties  may  waive  the  right  to  have  the  same 
determined  by  Jury,  In  which  case  the  finding 
of  the  Jndge  upon  the  facts  dwU  have  the  force 
and  effect  of  a  verdict  hr  Jury." 

And  sectiim  0016,  B.  L.  1910,  reads  as  fol- 
Ums: 

"The  trial  by  jury  may  be  waived  by  the 
parties,  in  actions  arising  on  contract,  and  with 
the  assent  of  the  court,  in  other  actions.  In 
the  following  msnner;  By  the  consent  of  the 
party  appearing,  when  the  other  party  fails  to 
appear  at  the  trial  by  himself  or  attorney.  B7 
written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk.  By  oral  ctinsent;  in  open  court, 
entered  on  the  journal.'' 

The  provisions  quoted  provide  tha^  In  a 
dvll  action,  the  right  to  a  trial  by  Jury  may 
be  waived  By  the  conduct  of  the  parties,  and 
where  the  parties  to  any  dvll  action  faU 
to  make  a  timely  request  for  a  Jury  trial,  and  ■ 
the  cause  Is  set  for  trial  by  the  court  for 
a  day  certain,  and  the  parties  appear  In  per- 
son and  by  attorneys,  and  submit  their  testi- 
mony to  the  court  without  a  Jury,  and  the 
record  in  the  trial  court  Is  silent  upon  Ae 
question  of  a  Jury  trial,  this  is  tantamount 
to  an  express  waiver  of  a  trial  by  Jury,  and 
an  objection  thereto  and  demand  for  a  Jury 
thereafter  will  not  be  considered  by  this 
court.  We  cite  In  support  of  this  holding  the 
decisions  of  this  court  In  Farmers'  National 
Bank  of  Tecumseh  v.  McCall  et  al.,  20  Okl. 
600,  106  Pac.  866,  26  U  B.  A.  (N.  S.)  217, 
and  lAndrum  v.  Landrum,  60  OkL  762,  161 
Pac.  481.  In  the  oplnltm  of  this  Court  in 
the  latter  case  it  was  said: 

"The  right  to  a  trial  by  Jury  Is  regarded  as 
something  eacred,  of  which  no  jKrson  should  be 
deprived  without  his  cooeent.  The  waiver  of 
jury  need  not,  how.ever,  be  by  written  stipu- 
lation, and  as  a  matter  of  &ct  is  rarely  aver 
dime  in  that  manner.  The  parties  usually  ex- 
IwesB  themselves  on  the  subject  in  open  court 
when  the  case  Is  called,  and  the  court  aets  the 
case  down  for  trial,  either  with  or  without 
jury,  in  accordance  with  sudi  announcements. 
While  in  this  case  the  record  does  not  show  that 
couDBcl  for  either  partj  expressly  announced  a 
waiver  of  jury,  yet  the  court  evidently  under- 
stood that  tbey  both  desired  to  waive  a  Jury, 
and  so  stated  to  them  both  In  open  courts  and 
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tbey  could  not  hare  failed  to  anderstand  that 
he  intended  to  try  the  com  on  its  merits." 

We  have  searched  the  record  carefully,  and 
find  that  no  demand  or  request  for  a  Jury 
In  this  ease  wail  ever  at  any  time  made  by 
any  party  thereto,  bnt  that  the  record  is 
silent  upon  that  question.  We  therefore 
hold  that,  ,  in  view  of  the  actions  of 
the  parties  in  the  court  below  as  disclosed  by 
the  record,  and  in  failing  to  make  timely  re- 
quest fbr  a  Jury  trial,  they  waived  a  Jmr 
In  the  court  below,  and  that  they  can- 
not now  be  heard  to  comply  at  Qie  ac- 
tion ctf  the  trial  court  in  proceeding  with  the 
trial  of  the  cause  upon  its  merits  without 
calling  a  jury. 

It  is  also  urged  by  the  plaintiffs  in  error 
Crittenden  Smith  and  M.  F.  Graham  that  the 
court  erred  in  reftising  a  request  for  special 
findings  of  fact  and  conclusions  of  law.  It 
appears  from  tlie  record  that  after  the  evi- 
dence was  offered,  and  argument  of  counsel 
had  been  had,  the  conrt  announced  his  view 
upon  the  entire  case  as  to  hia  cbnclusions 
found. 

[2]  Counsel  for  these  complainants  then 
asked  the  court  to  make  ^  special  finding  of 
fact  and  conclusions  of  law,  whldi  was  de- 
nied, because  the  request  had  not  been  made 
until  after  the  court  had  announced  his  con- 
clusions. This  is  urged  as  prejudicial  error. 
Section'  5017,  It.  L.  1910,  provides: 

"Upon  the  trisl  of  questions  of  fact  by  the 
court,  it  shall  not  be  necessary  for  the  court  to 
state  its  findings,  eicopt  generally,  •  •  •  nn- 
lesB  one  of  the  parties  request  it,  with  the  view 
of  excepting  to  the  decision  of  the  court  upon 
the  questions  of  law  involved  In  the  trial." 

In  the  case  of  German  State  Bank  of  Elk 
City  V.  Ptuchet  et  al.,  169  Pac.  1096,  this 
couri^  in  an  opinion  by  Mr.  Justice  Owen, 
sold: 

"The  purpose  of  the  statute  is  to  enable  the 
party  to  save  hia  exception  to  the  questions  of 
law  decided,  where  there  miffht  be  a  different 
conclusion  depending  upon  the  facts  fbnnd." 

After  discussing  the  facts  in  the  ease,  and 
continuing,  he  said: 

"But,  aside  from  this,  the  request  came  too 
late.  A  general  finding  of  facts  being  conclu- 
sive against  the  losing  party  as  to  ever;  fact 
In  controventy,  he  may  not  defer  his  request 
for  a  siiecial  finfUng  until  aftrr  taking  hia 
chnnce  on  winning,  then  by  making  the  request 
have  all  the  benefits  that  he  might  have  re- 
ci'ived  from  a  special  fintling.  The  statute  cloar- 
1;  implies  the  request  before  the  decision  of 
the  court  is  aDoounced.  The  right  is  given  ei- 
ther party  to  require  tlie  special  finding,  'with 
tlie  view  of  excepting  to  the  decision  of  the 
court.'  *  *  *  When  tha  request  is  not  made 
until  after  the  court  has  announced  his  gen- 
eral fin<1inss  of  facts  and  conclusions,  the  par- 
ty will  be  deemed  to  have  waived  the  right  to 
have  the  special  findings." 

[3, 4}  ■  The  defendants  Crittenden  Smith  and 
H.  F.  Oraham*s  assignments  of  error  Nos. 


1.  2,  8,  4,  6,  and  15  will  be  considered  to- 
gether, and  in  this  connection  we  will  say 
that  from  a  careful  examination  of  the  en- 
tire record  it  is  disclosed  that  the  defendant 
Theodore  Orayscm  attained  his  majority  on 
August  31,.iai2,  and  that  the  note  of  93,000 
payable  to  R.  H.  Pratt,  and  the  mortgage  to 
secure  the  same  upon  ttw  land  in  controver- 
sy, were  executed  by  Theodore  Orayson  on 
December  11,  1912,  and  that  satd  mortgage 
was  filed  for  record  with  the  register  of  deeds 
on  said  day  at  10  o'dotft  a.  m.  and  Out 
the  note  was  made  dne  and  payable  Jane  11, 
1913,  and  that  the  same  was  delivered  by 
Pratt  to  the  defendants  Crittenden  Smith 
and  H.  F.  Graham  as  collateral  aecurltr 
for  his  Indebtedness  to  them  on  or  abmit  the 
3d  day  of  May,  1913.  and  that  the  note  for 
f 1,000  given  by  Theodore  Grayson  was  deliv- 
ered cm  the  same  day,  and  matured  npon  the 
same  date  of  file  said  fS/XK)  note,  and  waa 
secured  by  the  same  mortgage  and  that  the 
same  was  Indorsed  by  Pratt  to  the  defend- 
ants Cassity  and  Garter,  and  that  the  said 
Theodore  Grayson  executed  to  the  uid  de- 
fendant Pratt  various  negotiable  promissory 
notes  and  mortgages  covering  the  said  land, 
which  were  sued  upon  by  the  defendants  Crlt- 
tendoi  Sbiith  and  M.  F.  Graham  herein,  one 
of  which,  tor  961,  was  dated  the  21st  day 
fif  December,  1012,  and  due  on  tlie  2lBt  day  of 
June,  1913,  providing  for  $25  additional  as 
attom^B  fee,  and  11  other  notes,  dated  at 
various  timea  during  the  interval  between 
the  12th  day  of  January,  1913,  and  the  16th 
day  of  June,  1913,  aggregating,  at  the  time 
of  filing  the  defoidants  Crittenden  Smith 
and  M.  F.  Graham's  petition  of  Intervention, 
the  sum  of  $689.31,  and  $123.62  ae  attorney's 
fee,  all  of  said  notes  bearing  interest  from 
date  at  the  rate  of  10  per  cent  per  annum,  and 
that  the  mortgages  covering  the  land  In- 
volved herein  were  executed  by  the  said  The- 
odore Grayson  and  placed  of  record  prior  to 
the  13th  day  of  June,  1913,  and  that  said 
described  notes  were  delivered  to  the  defend- 
ants Crittenden  Smith  and  H.  F.  Graham,  by 
the  said  defendant  Pratt,  on  or  about  the 
3d  day  of  May,  1013,  as  collateral  security 
for  the  satd  Pratt's  lodebtednesa  to  the  said 
Smith  and  Graham,  and  that  on  February 
28, 1916,  the  date  of  filing  th^r  petition  of  in- 
tervention, there  was  due  upon  die  said 
notes  so  bield  by  them  as  collateral  security 
the  sum  of  $3,958.23  as  principal  and  Inter- 
est, and  the  sum  of  $395.83,  aa  attorney's  fee, 
with  10  per  cent,  interest  per  annum  from 
said  date,  and  that  said,  notes  and  mortgage 
es,  defwrlbed  as  aforesaid,  are  the  Identical 
notes  and  mortgages  sued  upon  herein,  )n 
cross-petition  of  the  defendant  R.  M.  Pratt. 

It  is  further  disclosed  by  tha  record  tb&t 
the  deed  executed  by  the  def^dant  Theodore 
Grayson  to  the  defendant  Carleton  W.  Hol- 
brook  was  dated  June  27,  1913,  whidi  corors 
the  land  in  controversy  herein. 

Upon  the  trial  haeot  in  Oie  conrt  beIow» 
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the  defeodant  -R.  M.  Pratt  testified  to  the 
execution  of  the  notes  and  mortgages  by 
Theodore  Grayson,  that  he  (Pratt)  delivered 
the  above-described  notes  declared  upon  here- 
in by  the  defendants  Crittenden  Smith  and 
M.  P.  Graham  as  collateral  security  for  his 
indebtedness  to  them,  but  that  he  was  un- 
able to  state  the  date  upon  vphich  the  same 
were  so  delivered.  The  defendant  M.  F.  Gra- 
ham testified  that  the  same  were  so  delivered 
on  or  about  May  3,  1913.  The  defendant 
M.  F.  Graham  testified  to  the  facts  stated 
□lion  his  direct  examination  concerning  same. 
The  defendant  R.  M.  Pratt  testified,  upon  re- 
crosB-examinatlou  by  Mr.  EUison,  as  follows: 

"Q.  Yon  were  talking  this  morning  to  Mr. 
McCrory  about  this  case  in  this  room,  a  few 
minates  ago;  do  yoo  remember  tliat  conver- 
HttioD?    A.  About  this  case? 

"Q.  Yes,  Bu:.   A.  Yes. 

"Q.  What  was  that  conversation?  A.  He 
asked  me  who  I  gave  this  money  to,  and  I  told 
him. 

"Q.  Is  Mr.  McCrory  your  attorney?  A.  No, 
sir. 

"Q.  Whose  attorney  is  he?  A.  I  presume  he 
is  Mr.  Holbrook's  attorney. 

"Q.  Mr.  Holbrook'  and  you— are  your  Inter- 
ests identical  In  tlila  case?  A.  I  don't  see  it 
that  way. 

"Q.  His  are  against  yea?  A.  Yes,  sir.   «   •  * 
"Q.  Are  yon  still  interested  in  procuring  a 
jndffment  for  the  foreclosure  of  the  mortgage 
in  this  suit?  A.  I  most  certainly  am. 

"Q.  In  the  amount  of  something  like  (4.0007 
A.  Yes,  sir. 

"Q.  You  have,  however,  assigned  all  your  in- 
terest in  that  money  over  to  the  interveners 
Smith  and  Graliam,  or  to  the  Bank  of  Com- 
merce? A.  Tea,  sir ;  that  is  to  apply  on  my  in- 
debtedness. 

"Q.  So  that,  in  any  event,  whatever  you 
mi^t  recover  in  this  case  win  go  to  one  of  the 
interveners?  A.  Yes,  sir. 

"By  Mr.  Ellison:  That  Is  alL** 

Secross-examlnation  by  Judge  McCrory: 

"Q.  To  apply  on  your  indebtedness  relating 
only  to  the  araignment  to  the  Bank  of  Com- 
merce; yon  don't  owe  SmltJii  and  Oraham  do 
yon?  A.  That  requires  an  explanation;  no 
farther  than  the  money  we  have  put  into  this 
deal. 

"Q.  Your  proportion?    A.  My  proportion. 

*'<j.  And  the  assignment  made  to  the  Bank 
of  Commerce  was  to  apply  on  your  indebted- 
ness to  the  bank?  A.  On  my  indebtedaess." 

Defendants  Crittenden  Smith  and  M.  F. 
Graham  insisted  that  the  defendant  In  er- 
ror Holbrook  was  not  entitled  to  contest  the 
notes,  or  oppose  a  foreclosure  of  the  mort- 
gages upon  the  lands  purchased  by  him,  for 
the  reason  and  upon  the  ground  that  upon 
June  27,  1913,  which  was  at  a  time  subse- 
quent to  the  execution  and  recording  of  the 
mortgages  sought  to  be  foreclosed,  said  de- 
fendant in  error  purchased  the  land  describ- 
ed in  said  mortgages,  paying  therefor  the 
amount  of  f400.    Either  the  confederation 


of  this  deed  was  so  grossly  Inadequate  as  to 
shock  the  conscience  of  a  court  of  equity, 
as  to  prevent  said  plaintiff  In  error  from 
evoking  equitable  principles  on  his  behalt 
or  it  was  understood  that  he  purchased  said 
lands  subject  to  the  Ileus  of  the  mortgages 
thereon,  which  amounted  to  approximately 
$4,000.  No  witness  testified  that  the  lands 
at  the  time  of  the  purchase  by  him  were  worth 
less  than  $3,400  and  a  majority  of  the  wit- 
nesses fixed  their  value  thereon  at  from 
$7,000  to  $8,000. 

[6]  At  the  time  of  the  purchase  Holbrook 
was  chained  with  knowledge  of  the  exist- 
ence of  these  mortgages  by  reason  of  their 
having  been  recorded,  and  no  doubt  had 
personal  knowledge  of  their  existence.  But, 
aside  from  this  consideration,  Holbrook  is  in 
no  position  to  urge  the  question  of  fraud  in 
the  execution  of  said  notes  and  mortgages. 
They  were  made  by  Theodore  Grayson,  were 
payable  to  Pratt,  and  the  amount  thereof  un- 
doubtedly entered  into  the  consideration  for 
Uie  purcliase  of  said  lands  by  Holbrook.  He 
did  not  acquire  title  until  after  their  execu- 
tion and  delivery.  Therefore  the  title  he 
acquired  was  subject  to  the  amount  thereof. 
No  representations  were  made  to  him  by 
Pratt  concerning  the  subject-matter  of  the 
notes  and  mortgages  at  the  time  of  the  pur- 
chase, nor  did  he  rely  upon  the  representa- 
tions made  to  Grayson,  nor  alter  his  position 
to  his  prejudice  in  the  matter  by  reason  of 
any  representations  made  by  Pratt  to  Gray- 
son. Not  having  been  deceived  In  any  way, 
nor  defrauded  by  reason  of  any  matter  enter- 
ing into  and  forming  a  part  of  the  considera- 
tion for  the  notes  and  mortgages,  but  having 
purchased  the  premises  subject  to  the  liens 
created  by  said  mortgages,  he  is  not  In  a  po- 
sition to  complain  of  the  fraud,  If  any,  prac- 
ticed by  Pratt  upon  Grayson.  12  R.  C.  L. 
pp.  324,  355  :  20  Gyc.  p.  80;  Hamilton  t.  M1- 
hllls,  92  Wash.  67S.  159  Pac.  887;  1  Elliott  on 
Cont  p.  12G. 

Our  recording  statute  (section  1155t  B.  I* 
1910)  reads  as  follow9: 

'•Every  conveyance  of  real  property  acknowl- 
edged or  approved,  certified  and  recorded  as  pre- 
scribed by  law  from  the  time  it  is  filed  with 
the  register  of  deeds  for  record,  is  constructive 
notice  of  the*  contents  thereof  to  subsequent 
purchasers,  mortgagees,  incumbrancers  or  cred- 
itors." 

This  statute  applies  to  real  estate  mort- 
gages. 27  Cyc.  1155,  note  14,  and  cases  dted. 
In  the  case  of  Cornish  t.  Wof^vertoOf  32 
Mont  456,  81  Pac.  4.  108  Am.  St.  TXep.  698, 
it  was  held  that  a  mortgage  was  a  convey- 
ance within  the  meaning  of  recording  laws, 
and  that— 

"Where,  after  the  assignment  of  a  mortgag* 
had  been  recorded,  a  purchaser  from  the  morf* 
gagor  paid  the  debt  to  the  assignor,  which  ex- 
ecuted a  release,  a  snbsequent  purdi'ftser  fron 
the  person  who  paid  the  mortgage  was  charged 
with  notice  that  the  assignor  had  no  power  to 
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execute  the  release,  and  henoe  was  not  a  par- 
diaaer  for  Ttlue  free  from  inenmbranceB." 

In  the  case  of  Stark  et  al.  t.  Elrfcly  et  al^ 
129  Mo.  App.  353,  106  8.  W.  625,  It  was  said: 

*njn4ar  Rev.  St.  1800,  |  924.  providins  that 
written  instruments  affecting  land,  when  cer- 
tified and  recorded  as  thereinbefore  prescrib- 
ed, shall,  from  the  time  of  filing  for  record, 
impart  notice  to  all  persons  of  the  contents, 
and  that  subsequent  pnrdiasers  shall  be  deemed 
to  pordiase  with  notice,  plaintiffs,  fn  an  action 
to  enf<«ce  equitable  mort^gea  against  the  mwt- 
gagor's  pundiasera,  proved  that  tha  pnrcbaae 
waa  made  with  knowledge  of  tii^  rights  bjr 
ahowlng  that  the  contracts  sued  on  had  been 
signed,  acknowledged,  and  raootded  bafoxa 
fendants*  purchase." 

We  think  that  the  cases  dted  are  In  point, 
and  that  the  principles  announced  are  ap- 
plicable to  the  situation  disclosed  b;  the  rec- 
ord in  Ihla  case.  We  have  examined  the 
erldeuce.  and  we  find  that  the  Judgment  of 
the  trial  court,  holding  that  the  note  of  98,000 
and  the  mortgage  to  secure  the  same  were 
Toid  as  to  the  defendants  Crittenden  Smith 
and  M.  F.  Graham  was  dearly  against  the 
weight  of  the  evidence  and  the  law. 

We  find  that  the  defntdants  Crittenden 
Smith  and  M.  F.  Graham  were  holdmt  In  due 
course  of  the  note  for  $3,000  and  entitled  to 
have  the  mortgage  given  to  secure  the  same 
foreclosed,  and  as  such  were  entitled  to  a 
judgment  against  Theodore  Grayson  for  the 
amount  due  upon  said  note  including  attor-- 
ney's  fee,  and  to  have  the  mortgage  foreclosed 
upon  the  land  b^d  by  Holbrook,  subject  to 
the  liens  of  Herbert  K.  Smith  and  Carter 
and  Gasslty.  and  that  the  honwable  trial 
court  was  In  erra  in  holding  said  note  and 
mortgage  roid. 

We  have  carefully  examined  the  records 
in  this  case,  and  the  assignments  of  error  by 
the  defendant  Holbrook,  and  fall  to  find 
wherein  he  was  deprived  of  any  substantial 
right  by  the  actions  of  the  trial  court;  but 
ni>on  the  other  band  it  clearly  appears  from 
the  record  before  ns  that  he  was  the  prime 
mover  of  and  put  in  motion  the  condition  that 
gave  rise  to  all  the  litlgati<Mi  over  the  estate 
of  the  defendant  Theodore  Grayson,  disclosed 
by  this  record,  and  that  somehow,  which  is 
not  fully  shown,  he  was  enabled  to  secure 
the  legal  title  to  the  land  in  controversy,  but, 
however  it  may  have  been  accomplished,  it 
Is  unfortunate,  to  say  the  least 

By  his  deed  of  June  27,  1913,  he  took  the 
same  subject  to  all  the  rights  and  equities 
of  the  plaintiff,  Herbert  B.  Smith,  and  the  de- 
fKidants  Carter  and  Casslty,  and  Crittenden 
Smith  and  M.  F.  Graham,  indudlng  the  right 
to  have  their  respective  Hens  foreclosed  upon 
the  land  in  controversy,  for  the  respective 
amounts  due  each,  including  the  $3,000  note 
claimed  by  Crittenden  Smith  and  M.  F.  Gra- 
ham. 


The  Judgment  of  the  trial  court  as  to  the 
plaintiff,  Herbert  E.  amith,  should  not  be  dis- 
turbed, as  he  was  clearly  entitled  to  recover 
as  to  all  the  relief  granted  therein,  and  the 
same  is  likewise  true  as  to  the  defendants 
Carter  and  Cassity. 

The  Judgment  and  decree  awarding  to 
Crittenden  Smith  and  M.  F.  Graham  the 
sum  of  $787.51,  and  Carter  and  Casslty  the 
sum  of  $76.22,  as  attorney's  lees,  and  a  third 
Hen  upon  the  land  will  not  be  disturbed,  and 
all  the  foregoing  judgments  and  decrees  aa 
rendered  will  be  affirmed. 

The  defendant  Theodore  Grayson  answered 
by  general  denial,  which  was  verified,  but  up- 
on the  trial  offered  no  testimony.  It  was 
tostlfled  to  by  R.  M.  Pratt,  Garter,  and  Cash 
sity  that  the  note  for  $3,000  in  favor  of  Pratt, 
and  the  mortgage  seenring  the  aame,  were 
both  signed  by  Theodore  Grayson.  That  part 
of  the  Judgment  of  the  trial  court  declaring 
that  the  note  executed  by  said  allottee  to 
the  defendant  Pratt,  for  $3,000,  on  December 
11,  1912,  is  void,  together  with  the  mortgage 
securing  the  same,  will  be  reversed,  and  this 
cause  remanded,  with  directions  to  the  trial 
court  to  rrader  Jndgmoit  In  £aror  of  Crit- 
tend«i  Smith  and  M.  F.  Graham  for  the 
amount  due  upon  aald  note,  principal  and 
interest,  and  attorney's  fees,  and  dedaring 
the  aame  to  be  a  third  lien  upon  the  land  In 
controversy,  and  for  foreclosure  of  the  mort* 
saga. 


04  ou.  son 

PBTOB  T.  WB8TBBN  PAVING  00.  et  aL 

(No.  8222^ 

(Supreme  Court  of  Oklahoma.    July  15,  191A. 
Second  Petition  for  Rehearing  Doiled 
Oct  7,  IfllB.) 

(SpUahuB  hp  Ike  OomrLi 

L  OONBIITUTIonAI.  U.W  «=>261— DUM  FIO- 
CESS  or  UW"  DKriNKD. 

B7  "due  process  of  law"  Is  meant  an  o>^ 
derly  proceeding,  adapted  to  the  nature  of  the 
case,  before  a  tribunal  having  JuristUotioo, 
whidi  proceeds  upon  notice,  with  an  opportanl^ 
ty  to  be  heard,  with  full  power  to  grant  reUef . 

[Ed.  Note^For  othnr  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Due  Pro- 
cess of  Law  J 

2.  CoifSTrrnnosAX.  uw  •a»204,  209,  261  — 

FOUBTEERTH  ▲KKIfDKKIIT   HOT  UHmXIOS 

ON  poLxmux  AND  LMOUTin  aiftHTB  or 
sTAnai 

The  Fourteenth  Amendment  to  the  JUeral 

Constitution  is  not  a  Bmitatioa  upon  the  rights 
of  tiie  several  states  exerdsing  such  powers  as 
are  political  and  legislative  in  their  nature,  and 
does  not  control  the  procedure  affecting  the 
rights  of  citizens,  so  long  aa  the  fundamental 
principles  wbldi  inhere  in  doe  process  ot  law 
are  obsemd. 


^a^Vor  oOmt  eases  ass  sasu  tople  sad  KBT-NUMBBR  In  alt  Ker-Mambwad  Dlg«ts  aad  Xadaase 
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8.  MvmCIPAL  COBPOBATZONB  «B>2M(2>— DB- 
TBBlflMATIOIV  OW  HECEBBITT  TO  PAVC  STBEKT 
DOES  HOT  SEQtnSB  HOTICS  TO  ABHTIIITO 
OWNEB8. 

Hie  pawns  conferred  apon  the  city  officials 

by  B«ction  7,  art  10.  of  the  GonBtitntion  of 
this  state,  and  aectioii  723,  Snyder's  Comp.  Lawn 
1900.  to  determine  whether  a  certain  street 
■hall  be  paved,  being  political  and  legitlatlTe  in 
Its  natnre,  a  citiien  whooe  property  rights  are 
affected  thereby  Is  not  entitled  to  a  notice  and 
bearing  before  determining  to  make  the  im- 
provemmt  on  the  qnastioii  of  whatiber  lits  prop- 
erty will  be  benefited  ther^y. 

4.  GoHSTiTUTioifAi.  i^w  «=>289— MamoiFJX 
COlFORATIOnS     4ts>2S0  —  Whxsx  pbotmt 
nUD  TO  DKTZXUINATIOIT  TO  PATB  BTBEKT, 
VonCI  Of  HEAKtNO  nOESSABT. 
Section  726,  Snyder's  Comp.  Laws  1900. 
prodding  for  a  notice  and  hearing  before  the 
dtr  ofltda]%  widi  fnll  power  to  grant  relief, 
meets  all  the  fundamental  reqolrementi  Inher- 
ing in  doe  process  of  law ;  and  where  a  protest 
and  objection  is  filed  as  therein  provided  for, 
it  is  tiie  dutT  of  the  dty  offidals  to  hear  and 
determine  the  sane,  and  not  act  arbltruily  and 
capridondy. 

fi.  ICUHXCtPAI.  COKPORATIOHB  4»297  —  P«0- 
mr  TO  FATZHBIfT  OF  VntEBT,  THAT  OWHXB'B 
raOPBBTT  ROT  mmiTKD,  IKSUFTXCIBnT. 

An  objection  filed  with  the  offidals  up- 
on the  ground  the  property  of  the  objector  Is 
not  benefited  is  not  sndi  as  Is  contemplated  by 
the  statute;  that  question  being  i>ecQliarIy  the 
prerogatlTe  of  the  d^  officials  under  the  law. 

9.  HimciPAL  ooBPOBATiom  «»488,  488(10) 

— ABiTTmo  owmcB  nor  kakino  pboost 

TO  PATinO  AflSDlOED  TO  EAVB  AOOBFIBD  BXK- 
KTITS. 

A  person  with  knowledge  that  paving  is  be- 
ing done  with  the  intention  of  levying  a  spedal 
tax  upon  his  property  abutting  thereon  to  pay 
for  the  same,  and  knowingly  receiving  the  bene- 
fits, withont  making  proper  protest  to  the  dty 
offidals,  will  be  deemed  to  have  ratified  and 
accepted  such  b«iefita.  and  is  estopped  to  deny 
the  same,  except  he  may  invoke  equitable,  relief, 
irtiere  there  has  been  irregularity  ntending  to 
jurisdiction. 

7.  MOKICIPAI.  COBFOSATIONB  «=9513(7>— Pb- 
TTnOll  TO  BNJOIN  BXCE88IVX  PATINO  A86E88- 

iib:tt,  not  tendebino  pbopbb  tax,  nmip- 
ncDtnTi 

A  petition  for  injanction  against  an  exces- 
sive assessment  for  paving,  n^ldi  fails  to  allege 
tiie  amount  of  benefit  and  oonfessing  a  willing* 
nesa  to  pay  for  the  same,  If  any  part  ctf  the  aa- 
■essment  against  the  owner's  land  is  valid,  fails 
to  state  a  cause  of  action  calUng  for  faijunetlvo 
Klief. 

Commissioner^  Opinion,  Division  No.  S. 
Error    fr<nn   District   Court,  OkUlUBna 
County ;  W.  SL  Taylor,  Jnds& 

Suit  by  D.  a  Pryor  a^lnst  Ore  Western 
Paving  Company  and  others.  Jodgmcnt  for 
defatdants,  and  plaintiff  bringB  wmt.  Af- 
flnoed. 


Brereat  A  QiiDpbell  and  8.  A.  Horton,  all 
of  Oklahoma  City,  for  plalntifF  in  error. 

B.  D.  Shear,  A.  T.  Boys,  and  O.  A.  Paul, 
all  of  Oklahoma  City,  for  defendant!  bi  error. 

SPRINGER.  C.  The  parties,  occupying 
the  same  relative  podtkHi  in  this  court  as  In 
the  court  below,  will  be  referred  to  as  plain- 
tiff and  defendant  The  plaintiff  Instltnted 
this  action  against  the  defendants  to  enjotn 
the  dty  from  issuing  street  Improvement 
bonds  and  certl^lng  a  spedal  ateessment 
tax  to  the  county  treasurer  of  Oklahcmia 
county  for  paving  Roblnscm  aveflne,  from 
Ash  street  to  Avenne  G.  in  Oklahoma  City, 
and  to  quiet  his  title  to  the  land  described 
in  his  petition.  The  effect  of  the  suit  is  to 
enjoin  the  collection  of  assessments  levied 
for  the  improvemralt  ot  the  street. 

[1]  It  is  claimed  by  the  plaintiff  that  the 
acts  of  the  dty  officials  are  illegal  and  void, 
because  the  authority  thqr  assumed  to  ez- 
epdse  under  the  law  amounts  to  a  oonflaca- 
ttoa  of  his  pK^ierty  vifliout  due  process  of 
law,  and  therefore  the  statute,  bs^  virtue  of 
which  the  dty  took  action.  Is  void.  It  has 
been  said  that  the  term  "due  process  oi  law** 
Is  difficult,  If  not  Impostfble,  to  define,  so  as 
to  be  full,  complete,  accurate,  ai^roprlate, 
and  comprehensive  under  all  circumstances; 
and  our  investigati<m  <^  this  subject  baa 
committed  us  irrevocaUy  to  the  conduslon 
ttiat  a  deflnltlim  of  the  phrase  ccnnprehend- 
Ing  every  permissible  exertion  of  power,  af- 
fecting prlnte  rights  and  ezdndlng  sndi  as 
are  forbidden,  may  never  be  glv^  In  the 
case  of  CSiarles  A<  Wllhlte  et  aL  v.  Lee  Grace 
et  al.,  Na  8814, 172  Pac.  M2  (not  yet  official- 
ly reported),  this  etrart  defined  due  process 
of  law  to  be: 

"By  due  process  ot  law  Is  meant  tiie  cnforo^ 
ment  of  right  or  prevention  ot  wnng,  before 
a  legally  constituted  tribunal  having  jnrtsdl*^ 
tlon  over  the  class  of  cases  to  whidi  the  one  in 
question  belongs,  with  notice  to  the  party  upon 
whom  the  law  exhausts  itself,  or  upon  whose 
property  rights  it  operates,  vrith  an  opportunity 
to  appear  and  be  heard  In  his  own  defense.** 

This  deflnitl<m  hovever.  Is  not  snfflcteDtly 
oomprdwDslve  to  eminaoe  within  lb  scope 
all  cases,  because  the  definition  In  each  case 
depends  not  so  much  upon  the  qnali^  of  the 
act  as  uptm  the  relation  of  the  particular  law 
authorizing  it  to  the  (ondamental  law  whldi 
limits  the  power  of  the  law-making  body. 
Due  process  of  law  must  be  undeistood  to 
mean  law  In  the  regular  course  of  admlni» 
tratlou  tikfougfa  tribunals,  according  to  those 
rules  and  forms  which  have  been  established 
for  the  protection  of  private  rt^ts  and  the 
pievoition  of  injustice  and  wrong.  Kensard 
V.  Louisiana.  82  U.  8.  480^  2ft  Ia  Bd.  47& 
It  also  means  audi  an  exercise  of  the  powers 
of  government  as  the  settled  maxims  ct  tha 
law  permit  and  sanction,  and  under  muSi 
safeguards  for  the  protection  of  privata 


<s>For  oQia  cases  see  same  tepto  and  KST-HUMBKB  In  all  Kv-NomtMred  DlswU  and  Indues 
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rights  as  these  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  in  question 
belongs.  Wulzen  v.  Board  of  Supervisors  of 
Sun  Francisco.  101  Cal.  15,  35  Pac.  353,  40 
Am.  St.  Itep.  17;  Water  Com'ra  of  Norwich 
V.  Johnson,  86  Conn.  151,  84  Atl.  727,  41  Ll 
R.  A.  (N.  S.)  1024. 

[2]  The  plaintiff  Invokes  the  constitution- 
al limitations  of  this  state  and  also  the 
Fifth  and  Fourteenth  Amendments  to  the 
Constitution  of  the  United  States,  and  on 
general  principle  every  citizen  is  entitled  to 
the  protection  afforded  by  these  fundamental 
provisions  of  liberty  and  Justice  which  lie 
at  the  base  of  all  our  civil  and  political  in- 
stitutions. The  Constitution  makes  no  pro- 
vision for  the  application  of  principles  for 
the  purpose  of  determining  whether  there  has 
been  due  process  of  law  in  a  particular  case ; 
but  there  are  certain  immutable  principles 
which  inhere  In  the  very  idea  of  free  govern- 
ment, which  no  state  can  ignore.  The  term 
"due  process  of  law"  includes  all  the  steps 
essential  to  deprive  a  person  of^life,  liberty, 
or  property.  It  Includes  all  the  forms  and 
acts  essential  to  its  application  and  to  give 
effect  to  it,  and  in  determining  whether  the 
requirement  has  been  observed  regard  must 
be  had  rather  to  the  substance  than  the 
form.  But  in  Its  most  accepted  and  best 
understootl  application,  due  process  of  law 
simply  means  a  general  and  public  law 
operating  equally  on  all  persons  In  like  cir- 
cumstances. It  does  not  mean  a  partial  law 
operating  upon  the  rights  of  a  particular 
person,  or  e.^haustlug  Itself  opon  his  life, 
liberty,  or  property  in  a  way  In  which  the 
same  rights  of  all  persons  in  like  circum- 
stances are  not  affected.  The  law  must  em- 
brace and  affect  the  rights  of  atl  persons  in 
like  circumstances  equally,  and  the  law  must 
be  just  and  reasonable,  and  not  arbitrary  and 
capricious.  It  is  a  denial  of  due  process  of 
law  to  single  out  an  Individual  of  a  [uirtlcu- 
lar  class  and  hamper  him  with  the  imposi- 
tion of  restraint,  not  borne  by  all  members 
of  the  same  class  or  community  at  large.  A 
law  operating  and  exhausting  itself  upon  the 
rights  of  a  particular  person,  denying  hira 
rights  that  are  enjoyed  by  other  persons  in 
the  community  as  a  whole,  must  fall,  as  it 
denies  equal  protection  of  tlie  law.-  Tlie  in- 
dispensable elements  of  due  process  of  la# 
are  an  investigating  tribunal,  with  full  pow- 
er to  hear  and  determine  tbe  sabject-matter 
of  the  controversy,  notice  to  appear,  and  an 
opportunity  to  be  beard  respecting  the  mat- 
ters In  dispute.  A  law  which  requires  notice 
to  be  given,  and  affords  the  right  to  be 
heard,  with  ample  opportunity  to  present  all 
the  evidence  and  argument  which  the  parties 
deem  Important  Iwfore  Judgment,  is  all  that 
can  be  adjudged  vital  under  doe  process  of 
law. 

Having  paused  to  consider  the  principal 
elements  of  due  process  of  law,  we  shall 
next  proceed  to  a  determination  of  their 


application.  The  phrase  "due  process  of  law" 
did  not  originate  in  the  American  system  of 
constitutional  law,  but  was  contained  in 
Magna  Charta  as  a  part  of  tbe  ancient  Eng- 
lish liberties.  Cliapter  30,  of  that  docnm«it 
of  human  rights,  confirmed  on  the  10th  day 
of  June,  1213,  declared  that — 

"No  free  man  shall  be  taken,  or  imprisoned, 
or  disseized,  or  outlawed,  or  exiled,  or  anywise 
destroyed  ;  nor  shall  we  go  upon  him,  nor  send 
upon  faim,  but  by  the  lawful  judgment  of  his 
peers  or  by  the  law  of  the  land." 

It  is  evident  the  provision  was  intended 
to  secure  the  snbject  against  the  arbitrary 
action  of  the  crown.  This  principle  came 
from  England,  and  being  not  unsuited  to  our 
personal,  political,  and  civil  rights,  was  in- 
grafted Into  the  Constitution  of  tbe  United 
States  by  tbe  Fifth  Amendment,  and  was  in- 
tended as  a  limitation  upon  the  powers  of 
Congress,  and  the  Fourteenth  Amendment 
was  intended  as  a  limitation  upon  tbe  pow- 
ers of  the  several  states  try  legislative  enact- 
ment to  encroach  upon  the  acknowledged 
rights  of  citizens.  So  in  giving  effect  and 
application  to  the  phrase  "due  process  of 
law^'  which  is  held  to  be  equivalent  to  tbe 
phrase  **the  law  of  the  land,"  the  courts  of 
last  resort  of  this  country  have  looked  to  tbe 
English  decisions  for  enlightenment  and  un- 
derstanding. Pent  V.  West  Virginia,  129  U. 
S.  114,  9  Sup.  Ct.  231,  32  U  Ed.  623;  Murray 
V.  Hoboken  Ll  &  I.  Co.,  18  How.  272,  15  L. 
Ed.  372 ;  Davidson  v.  New  Orleans,  08  U.  S. 
07,  24  L.  Ed.  616.  Our  courts  have  held  it 
to  mean  the  general  body  of  the  law,  common 
the  statutory  enactment,  that  was  In  exist- 
ence at  the  time  the  Constitution  took  effect. 
Martlu  V.  Dix,  52  Miss.  53,  24  Am.  Ilep.  661 ; 
State  V.  Loomis,  115  Mo.  307.  22  S.  \V.  350. 
20  L.  R.  A.  780.  The  law  of  the  land  means 
the  law  of  tbe  state  In  which  the  proceed- 
ing is  instituted. 

The.  prohibition  of  the  federal  Constitu- 
tion does  not  mean  that  a  state  must  ob- 
serve the  due  process  of  law  of  another  state 
over  which  It  has  no  control.  The  guaranty 
of  due  process  of  law  does  not  of  Itself  nec- 
essarily require  a  trial  by  Jury  In  all  cases. 
It  is  not  denied  simply  because  no  appeal 
is  provided  for;  one  hearing  being  deemed 
sufficient  to  meet  Its  requirements.  Pitta- 
burg,  eta,  T.  Backus,  154  U.  S.  421,  14  Snp^ 
Ct  1114,  38  Ll  Ed.  1031 ;  Reetz  v.  Michigan, 
188  U.  S.  605,  32  Sup.  Ct.  300.  47  1^  Ed.  S6S. 
It  is  not  denied  simply  because  actual  pet^ 
sonal  notice  Is  not  given  in  all  cases;  except 
where  Judgment  purely  in  personam  is 
sought,  constructive  service  being  held  suffi- 
cient. Hagar  t.  Reclamation  Dlst  No.  108» 
111  U.  S.  701,  4  Sup.  Ct  863,  28  L.  Ed.  569  ; 
Lent  T,  Tillson,  140  TJ.  S.  316,  11  Sup.  Ct. 
825.  35  L.  Ed.  419;  Paulsen  v.  P<wtland, 
149  U.  S.  30,  13  Sup.  Ct  760,  87  L.  Ed.  673. 
The  constitutional  right  to  a  hearing  does 
not  exist  In  all  classes  of  cases,  where  rigbts 
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of  iDdiTldaals  are  affected  or  interfered  with 
by  offldal  action  or  procedure  All  questions 
which  are  political  In  their  nature  and  lie 
within  the  lef^slatlve  province  may  be  de- 
termined without  notice  or  hearing.  The 
power  to  exercise  the  right  of  eminent  do- 
main, and  all  questions  of  taxation,  and  the 
question  whether  a  particular  work  shall  be 
done,  or  Improvements  of  a  public  nature 
shall  be  made,  or  particular  property  taken 
by  the  duly  constituted  authorities,  furnish 
splendid  Illustrations  of  cases  In  which  the 
owner  Is  not  entitled  to  a  hearing  as  a 
matter  of  right  Board  of  Water  Oom'ra  of 
Norwich,  T.  Johnson,  86  Conn.  IM,  84  Atl. 
727,  41  U  R.  A.  (N.  S.)  1024;  Wulzen  v. 
Board  of  Supervisors,  101  CaL  IS.  89  Pac 
353,  40  Am.  St  Rep.  17,  and  cases  Hiereln 
cited. 

While  ordinarily  the  constitutional  require- 
ment as  to  due  process  of  law  Implies  a  for- 
mal Judicial  proceeding,  it  Is,  however,  well 
settled  that  this  is  not  lndla[>ensable  to  such 
a  proceeding.  It  Is  not  a  denial  of  due  pro- 
cess of  law  for  commissioners  and  boards 
to  exercise  administrative  powera  when  ex- 
ecntlDg  Btatutorj'  enactment  affecting  the 
rli^ts  of  citizens,  so  long  ns  th^  obsen-e 
tile  fundamental  principles  which  Inhere  in 
due  proce^  of  law.  Palmer  v.  McMahoii, 
133  U.  S.  660.  10  Sap.  Ct  324,  33  L.  Bd.  772 ; 
Public  Clearinghouse  v.  Coyne,  194  U.  S.  497, 
24  Sup.  Ct  789,  48  U  Bd.  1092;  Japanese 
Immigrant  Case,  189  U.  S.  80,  23  Sup.  Ct 
Cll.  47  L.  Ed.  721. 

Id  detennlning  what  is  due  process  of  law, 
we  must  observe  the  object  of  the  tukiug, 
and  as  to  whether  the  right  is  exercised 
under  the  taxing  pou'er,  or  of  eminent  do- 
main, or  the  power  of  making  assessments 
for  local  Improvementa  If  the  proceeding 
Is  ftnmd  to  be  suitable  or  permissible  in  the 
special  case.  It  must  be  adjudged  to  be  due 
process  of  law.  Davidson  v.  New  Orleans, 
supra,  Wulzen  v.  Board  of  Supervisors,  su- 
pra, and  cases  therein  cited. 

We  have  already  observed  that  the  Fifth 
Amendment  to  the  federal  Constitution  was 
adopted  as  a  limitation  upon  the  powers  of 
Congress,  and  that  the  Fourteenth  Amend- 
ment was  adopted  as  a  limitation  npon  the 
powers  of  the  several  states;  but  that  pro- 
vision does  not  control  mere  forms  of  pro- 
cedure in  state  courts  or  regulate  practice 
therein,  nor  Is  It  designed  to  regulate  errors 
In  the  administration  of  the  law  not  involv- 
ing jurlsdictioQ  of  the  subject-matter  of  the 
controversy  or  of  the  parties.  Hagar  v.  Re- 
clamation Dlst  No.  108,  supra;  Dent 
West  Virginia,  129  U.  S.  114,  9  Sup.  Ct  231, 
32  Ed.  623 ;  Marchant  T.  Pa.  R.  Co.«  153 
n.  8.  380.  14  Sup.  Ct  804,  88  L.  Ed.  7S1 ; 
Japanese  Immigration  Case,  supra. 

[S-t]  Having  noticed  the  fundamental  prin- 
ciples and  their  application  of  due  process 
of  law,  we  shall  next  proceed  to  the  inquiry: 
Is  the  statute  under  which  the  city  author- 


ities proceeded  void  because  by  exercising 
the  powers  therein  conferred  the  plaintlfTs 
property  was  taken  without  due  process  of 
law,  because,  forsooth,  the  cost  of  the  pav- 
ing amounts  to  $13,467,  and  the  property 
was  not  worth  to  exceed  $7,500,  and  because 
the  statute  does  not  require  property  to  be 
as.sessed  according  to  benefits,  and  does 
not  provide  for  time,  place,  or  tribunal  to 
hear,  pass  on,  and  determine  benefits.  By 
section  723,  Snyder's  Comp.  Laws,  1909,  the 
Legislature  conferred  upon  the  dty  officials 
the  power  to  determine  whether  the  paving 
should  be  done,  and  by  conferring  such  func- 
tions upon  the  city  officials  the  tiegislature 
was  exercising  its  undoubted  political  and 
legislative  powers,  and  therefore  the  pru- 
dence or  imprudence  of  resolving  upon  and 
determining  to  order  the  paving  can  have  no 
controlling  influence  here,  so  long  as  the  nec- 
essary requirements  of  the  statutes  are  ob- 
served. Wulzen  T.  Board  of  Supervisors, 
supra,  and  coses  above  cited.  This  same 
section  provides  for  the  publication  of  the 
resolution,  which  was  done,  and  no  protest 
was  filed,  which  a  majority  of  the  parties, 
whose  property  was  affected,  had  a  right  to 
do.  Section  724  provides  that  land  front- 
ing or  abutting  upon  the  Improvement  shall 
be  charged  with  the  cost  thereof.  Section 
725  provides  for  an  estimate  of  the  cost  to 
be  made  by  the  engineer  and  letting  the 
contract  Section  726  provides  for  the  ap- 
pointment of  the  board  of  appraisers  to  ap- 
praise and  apportion  the  benefits  to  the  sever- 
al lots  and  tracts  of  land,  and  provides: 

•*  •  •  •  When  said  report  shall  have  bees 
so  returned,  the  mayor  and  council  shall  appoint 
a  time  for  holding  a  session  on  some  day  to  be 
fixed  by  them  to  hear  any  complaints  or  objec- 
tions  that  may  be  made  concerning  the  appraise* 
ment  and  apportionment  ss  to  any  of  such  loti 
or  tracts  of  laud,  and  notice  of  such  session  shall 
be  publislicd  by  the  city  clerk  in  five  successivs 
issues  of  a  daily  newspaper  or  two  issues  of  a 
weekly  newspaper  published  and  of  general  cir- 
culation in  said  dty  and  the  time  fixed  tor  s^d 
hearing  shall  not  be  less  than  five,  nor  more  than 
ten  days  from  the  last  pnblication.  mayor 
and  council  at  said-  session  shall  have  the  power 
to  review,  and  correct  said  appraisement  and 
apportionment  and  to  raise  or  lower  the  same, 
as  to  any  lots  or  tracts  of  land  as  they  shall 
deem  just,  and  sball,  by  resolution,  confirm  the 
same  as  so  revised  and  corrected  by  them 
•  •  •" 

Thus  it  is  seen  that  the  statute  does  make 
provision  for  fixing  a  tlm^  the  giving  of 
notice,  and  the  hearing  of  complaints  by  the 
city  officials,  with  full  power  to  grant  relief. 
But  It  is  urged  that  no  provision  is  made 
for  a  bearing  upon  the  question  of  benefit 
before  or  after  the  contract  is  let  Under 
the  authorities  above  dted,  this  is  quite  be- 
side  the  question ;  the  I^egislature,  in  the 
exercise  of  Its  political  and  legislative  pow- 
ers, havii^  left  that  question  to  the  city  au- 
thorities for  tbetr  determination.  French  «t 
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al.  V.  Barber  Asphalt  Par.  Co..  181  U.  S.  324, 
21  Sup.  Ct.  625.  45  L.  Ed.  879;  U  &  N.  R 
Co.  V.  Pav.  Co.,  197  U.  &  430,  25  Snp.  Ot.  466. 
49  L.  Ed.  819;  Okl.  B.  Oo.  T.  Serenui  Far. 
Co.  et  al.,  170  Pac.  216. 

After  the  appraisers  have  appraised  and 
apportioned  the  benefits  and  filed  their  re- 
port, the  city  authorities  are  required  to 
appoint  a  time  for  holding  a  Bession,  and 
publish  notice  thereof,  at  which  time  they 
shall  hear  any  complaints  or  objections  that 
may  be  made  concerning  the  appraisement 
and  apportionment  as  to  any  of  the  lots  or 
tracts  of  land. 

The  city  authorities  are  given  fall  power 
to  correct  any  appraisement  or  apportion- 
ment, by  raising  or  lowering  the  same,  as  the 
facts  may  Justify.  Sudi  proceeding  meets 
all  the  requirements  of  doe  process  of  law. 
Of  course,  the  city  authorities  cannot  act 
arbitrarily  or  capriciously  In  revising  the 
at^ralsement  and  apportionment  Every  re- 
quirement of  the  statute  was  strictly  follow- 
ed in  this  case.  The  plaintiff  never  filed  such 
complaint  or  objection  as  is  contemplated 
by  the  statute.  The  objection  was  based 
upon  the  ground  that  bis  property  was  not 
bmefited  In  any  manner,  when  he  could 
complain  and  object  only  to  tbe  ai^ralsement 
and  apportionment  of  the  benefits.  Weaver 
V.  City  of  Chidcasba,  36  Okl.  226,  128  Pac. 
305.  But  the  plaintiff  Is  in  no  position  to 
now  object  to  paying  for  the  paving.  This 
record  discloses  that  at  the  time  he  made 
his  first  objection  the  work  was  practically 
done.  He  made  no  effort  and  took  no  step 
to  prevent  the  work  until  after  completion 
thereof,  and  it  is  no  longer  an  open  question 
In  this  Jurisdiction  that  one  wbo  stands  by 
and  permits  work  of  a  public  nature  to  be 
done,  which  benefits  his  property,  la  estopped 
from  asserting  any  Irregularity  In  the  pro- 
ceedings and  denying  that  his  property  was 
benefited  thereby.  Kerker  v.  Bocher,  20  Okl. 
729.  95  Pac.  981;  Weaver  v.  Chickasha,  36 
OkL  226,  128  Pac.  305. 

[7]  No  allegation  Is  made  that  the  assess- 
ment la  void  because  of  a  fidlnre  by  the  city 
authorities  to  observe  the  necessary  require- 
ments of  the  statute.  It  Is  obvious  that  the 
plaintiff  received  some  benefit,  and,  while 
under  the  recent  holding  by  this  court  in 
the  case  of  Durant  et  aL  t.  Stanfield  et  al. 
(No.  9039)  186  Pac  939,  (pot  yet  officially 
reported),  it  was  not  necessary  for  the  plain- 
tiff to  offer  to  do  equity  before  invoking  the 
aid  of  equity,  it  was,  neverthelera,  necessary 
for  him  to  allege  and  confess  a  willingness 
to  pay  the  amonat  that  was  legal  and  Just 
before  he  could  state  a  cause  of  action.  If 
any  part  of  tbe  aasessmoit  against  his  land 
was  valid,  he  was  not  entltted  to  tbe  relief 
sought  until  be  had  [mid  or  offered  to  pay 
such  part  as  is  valid.  Jenkins  r.  Okla- 
homa City.  27  Okl.  230,  111  Pac  941. 

We  have  noticed  the  contention  of  the 


plaintlfl  that  by  provision  of  section  817, 
Snyder's  Comp.  Laws,  tracts  of  lend  In  ex- 
cess of  40  acres  shall  not  be  subject  to  city 
taxes.  It  Is  a  sufficient  answer  to  this  con- 
tention to  say  that  assessments  for  special 
benefits  conferred  uponjand  Is  not  a  city  tax 
within  the  contemplation  of  the  statute. 

It  ia  claimed  that  the  street  running 
through  the  plalntlflTs  land  was  originally 
dedicated  for  a  county  highway,  and  there- 
fore, when  the  property  was  taken  into  the 
dty,  the  purpose  for  whidi  the  road  was 
dedicated  ceased,  and  it  reverted  to  the  plain- 
tiff, and  it  became  necessary  for  the  city 
authorities  to  take  the  property  by  condem- 
nation proceedings.  This  contoitlon  is  not 
tenable.  When  the  property  of  the  plalntUT 
was  taken  Into  the  city,  all  dedicated  roads 
and  highways  through  It  became  the  streets 
of  the  dty. 

We  find  no  error  in  the  record  prejudicial 
to  the  rights  of  the  plaintiff,  and  the  Judg- 
ment of  the  lower  court  is  therefore  affirmed. 

PBR  GUKIAM.   Adopted  In  whol& 


(»  OkL  UO 
WESTERN  SILO  CO.  T.  COUSIN& 

(No.  9292.) 

(Supreme  Court  of  Oklolioma.    Sept.  9,  193^ 
Behearing  Denied  Oct.  14,  1919.) 

(ByUab%»  by  the  Court,) 

L  Sales  «a»489,  442(2)— Measubk  or  dam- 

AQB8  VOB  BIXAGH  Ot  WAaaANTT  AS  TO  QDAZ,- 
ITT. 

In  a  suit  on'  a  note  for  the  purcliaie  prica 
of  peraoual  property  where  the  maker  of  tha 
note  pleads  as  a  defense  a  breach  of  warranty 
as  to  quali^,  tbe  measare  of  damages  for  the 

brecich  is  the  difference  between  the  value  of  the 
article  as  it  was  warranted  to  be  and  ita  actu- 
al value,  and  in  audi  case  the  burden  ia  upon 
the  defendant  to  prove  the  breach  of  warranty 
and  tbe  amount  of  the  damages. 

2.  Appkax.  asd  kbbob  ^171(3>--THKoaT  or 

mCFENSE  OF   BBKACH  OF  WABRAKXT  NOT  TO 

BB  OBANGED  ON  APPEAL. 
Where  plaintiff  sues  upon  a  promissory  note, 
and  the  defendant'!  answer  admits  the  execu- 
tion of  the  note,  and  seta  up  as  a  defense  there- 
to a  breach  of  a  contemporaneous  pard  agree- 
ment of  a  warranty  ot  fitness,  and  prays  that 
plaintiff  take  nothing  and  that  the  defendant 
recover  damages  and  costs,  and  the  ease  pro- 
ceeds to  trial  upon  the  iasnes  thus  Joined,  and 
the  court  submits  the  cause  to  the  Jnry,  author- 
izing a  recovery  by  the  defendant  upon  the  the- 
ory of  a  breach  by  the  plaintiff  of  an  implied 
warranty  only  of  the  thing  sdd  by  the  plain- 
tiff, and  the  jury  returns  a  verdict  in  favor  of 
the  defendant,  held,  that  tbe  defendant  will  not 
be  permitted  to  aivs  In  this  court  that  the  de- 
fense of  the  defendant  waa  one  for  resdsslon 
under  Bar.  Laws  OU.  1010,  M  084,  088.  and 
where  the  answer  of  the  defendant  emtaina 
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DO  allegation  that  there  warn  an  offer  to  rescind 
promptly  and  to  restore  to  the  plaintiff  within 
a  MHrnable  time  the  property  bi  questitm. 

3.  Saub  «=9287(3)  —  Orm  to  xrdsn  oh 

BBEAOH  or  WABKAHTT  OW  QDJJJTT  ATTIB 
TWO  TKABS  TOO  LATK. 

Where  a  person  kept  and  used  personal 
property  for  about  2%  years,  and  then  offered 
to  return  it,  because  it  was  not  as  represented, 
the  offer  to  return  was  too  late,  and  the  delay 
in  offering  to  retxira  was  ODreaaonable  as  a 
matter  of  law. 

4.  Sjlues  ^=>442(6,  7)— Oir  DEraNSE  or  bbeach 

or  WASRANTT  OV  mNESB  INSTBTTCTION  Olf 
TOTU  rAILUKB  OF  00H8IDEIUTI0IT  EBBOB. 
Under  sections  2900,  2901,  Comp.  Laws  1909 
(sections  2866,  2866,  Bev.  Laws  1910),  the 
detriment  caused  by  a  breach  of  warranty  of 
the  fitness  of  personal  property  for  a  particu- 
lar purpose  fs  deemed  to  be  the  excess,  if  any,. 
ot  Uie  value  which  the  ptnonal  property  would 
have  bad  at  the  time  to  which  the  warranty 
referred.  If  It  had  been  complied  with,  over 
Its  actual  valae  at  that  time,  together  with  a 
fair  compensation  for  the  loss  incurred  by  an 
effort  in  food  faith  to  use  it  for  such  purpose. 

5.  AmAL  AiTD  nmn  ^lOMdK  1006— 

FAXLUEB  to  nfCTBCOT  ON  PBOPn  XKaSTTBB 
or  DAKAQK  PBBJtTDIOUL  BSBOB. 

lostructionB  examined,  and  Md  to  be  pre]- 
ndicial  to  the  rights  of  the  defeudaut,  In  that 
they  authorized  the  jnry  to  find  that  there  liad 
beoi  a  total  failure  of  consideration  for  the 
notes  sued  upon,  and  the  proper  measure 
of  defendant's  damages  was  not  coneetly  stated 
in  Uie  Instmctioni. 

Error  from  Btatrlct  Ooort,  Qreer  Connty; 

T.  P.  Clay,  Judge. 

Action  by  the  Western  Silo  Company,  a 
ct^rtuershlp,  against  L.  G..  Cousins.  Ver- 
dict for  defendant,  and  Judgment  thereon, 
motion  for  new  trial  overruled,  and  plalDtlff 
brings  error.  Reversed  and  remanded  for  a 
new  triaL 

Wylle  Bnow,  of  Coalgate^  F.  J.  Leaaur^ 
of  El  Dorado,  Kan.,  and  J.  D.  Morse  and  J.  O. 
Willi ngham,  botb  of  Oklahoma  City,  for 
plaintiff  in  error. 

H.  D.  HoDTy,  of  Moagaiii,  for  defendant  In 


JOHNSON.  J.  This  is  an  appeal  from  the 
district  court  of  Greer  connty;  T.  P.  Clay, 
Jndge.  This  action  was  broni^t  by  the 
Western  Silo  Company,  a  copartnership  com- 
posed of  Sid  R.  Clift  and  KeUer  J.  Bell,  as 
I^alntlif,  against  L.  G.  Cousins  as  defsidant 
A  petition  was  filed  oo  tbe  24th  day  <^  Octo- 
ber, 1914,  in  two  counts,  alleging  in  substance 
as  follows:  (1)  That  on  the  27th  day  of 
August,  1912,  defendant,  L,  G.  Cousins  ot- 
tered into  a  written  contract  for  the  pur- 
chase of  a  silo  and  cutter.  (2)  That,  pur- 
suant to  said  contract,  defendant  on  the  601 
daj  of  S^tember,  1912,  executed  two  prom- 
issory notes,  tor  $336  and  lUHS,  teBoecHveiy, 


CO.  V.  COUSINS  03 

P.) 

which  notes  were  past  due  and  ucpald. 
Prayer:  Plaintlil  prays  Judgment  for  $582, 
together  with  Interest  fnxn  the  6tii  day  of 
DecCTber,  1914,  at  8  per  cent  per  p"rn*"i 
and  for  $58.21  attorney  fees. 

The  answer  of  the  defepdont  was  filed  on 
the  12th  day  ct  January,  1916,  denying  gen- 
erally all  the  allegations  of  the  petitions  not 
spedflcally  admitted,  and  setting  out  two 
afflrmtttlTe  defenses  to  eadi  count  of  ttie 
petition: 

"(1)  S'or  the  first  affirmative  defense  to 
plaintiff's  first  cause  ot  action,  defendant  ad- 
mitted the  executi<Hi  of  the  contract  and  notes 
as  set  out  In  the  petition  and  alleged  the 
breach  of  a  parol  agreement  on  the  part  of 
the  plaintiff  to  erect  the  silo  and  conseqaent 
damage  to  the  defendant,  and  further  alleged 
that  defendant  had  the  silo  erected  at  his  own 
expense  in  a  good  and  workmanlike  manner,  and 
that  the  said  sUo  so  erected  was  not  suited  to 
the  purposes  for  whldi  It  was  Intmded,  and  that 
In  the  winter  of  U18  and  m4  it  fell  down; 
that  by  reason  there^  there  had  been .  a  fail- 
ure of  ecosidsration  aad  damage  to  the  defend- 
ant. 

"CZ)  As  a  second  groimd  of  defense  to  plain- 
tiff's  first  cause  of  action,  defendant  adopted  all 
the  allegations  of  his  first  ground  of  defense^ 
and  alleged  that  the  silo  as  assembled  and  con- 
structed by  him  in  good  and  workmanlike  man- 
ner, f«U  down  in  the  winter  of  1913  and  1914, 
and  woa  useless  and  nnsnltabla  for  the  purposes 
for  which  purchased,  and  that  the  falling  down 
of  said  sOo  was  doe  to  defective  material. 

"(8)  Defendant  for  a  first  ground  of  defense 
to  (daintifTs  second  cause  of  action  alleged  that 
the  note  set  out  ia  the  second  count  of  the  pe- 
tition was  given  for  the  purchase  price  of  a  cut- 
ter to  accompany  the  dlo ;  that  said  cutter  was 
purchased  for  the  purpose  of  cutting  endlage 
and  blowing  same  into  tJie  dlo;  that  there  was 
a  parol  agreement  between  the  defendant  and 
plaintiff  that  the  entter  and  pipe  should  be 
shipped  in  time  to  put  up  a  certain  feed  crop 
in  1912;  that  plaintiff  had  failed  to  comply 
with  its  parol  agreement,  and  that  defendant 
had  been  damaged  thereby  to  the  extent  of  $300, 
for  which  he  prayed  damages. 

"(4)  As  a  second  defense  to  the  second  cause 
of  the  plaintiff,  defendant  adopted  all  of  the 
allegations  6f  first  defense  and  further  alleged 
that  plaintiff  had  guaranteed  tibe  cutter  to  be 
operated  by  an  8  horse  power  engine,  and  tiiat 
it  failed  to  perform  the  work  for  whfch  It 
was  purchased  and  was  worthless  for  those 
puiposcs.  and  by  liis  pleading  tend«Md  same 
to  the  plaintiff." 

On  the  19th  day  of  May,  1916.  by  consent 
ot  counsel,  plaintiff  filed  an  amended  reply, 
denying  generally  all  the  allegations  in  the 
answer,  and  pleading  that  all  the  agreements 
of  the  parties  were  specifically  set  up  in  the 
written  contract,  and  Uiat  the  defendant  was 
estopped  to  set  up  collateral  agreements. 

The  case  came  on  for  trial  on  the  10th 
day  of  January,  1917,  and  was  tried  to  a 
Jury.  The  jury  returned  a  verdict  for  the 
defendant,  and  Judgment  wao  accordingly 
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rendered  tbereon  on  the  lOth  day  of  Jan- 
uary, 1917.  Plaintiff's  motion  for  a  new 
trial  was  overruled  to  which  Uie  plaintiff  ex- 
cepted, and  duly  lodged  their  appeal  by  writ 
of  error  in  this  court  on  July  10,  1917.  The 
«rrors  complained  of  in  the  petltlw  filed 
herein  are  as  follows: 

(1)  The  court  erred  in  orerulhig  motion  for 

Judgment  on  tbe  plcaditigs. 

(2)  Tbe  court  erred  in  admitting  testimony  of 
1j.  G.  Cousina  appearing  at  page  47  of  the  rec- 
ord. 

(3)  Tbe  court  erred  in  admitting  testimony  of 
L.  O.  Coasini  concerning  the  value  of  ensilage. 

(4)  The  court  erred  In  admitting  testimony 
of  C>  A.  Stubtw  concerning  tbe  Bemmer  silo. 
'  (5)  The  court  erred  in  admitting  testimony 
of  S.  B.  Good  concerning  the  capacity  of  cutter. 

(6)  The  court  erred  in  admitting  the  testimony 
of  J.  M.  Bemmer  concerning  the  Bemmer  silo. 

(7)  The  court  erred  in  refusing  to  admit  the 
testimony  of  Keller  J.  Bell  cooceming  money 
pnid  by  the  plaintiff  as  commission. 

(8)  The  court  erred  in  refusing  to  give  special- 
ly requested  inatructioQ  No.  1. 

(9)  Tbt  court  erred  in  giving  general  instrnc- 
tions  Nob.  3.  3i^,  and  4. 

(10)  The  court  erred  in  overruling  plaintiff's 
motion  for  new  trial. 

Counsel  for  plaintiffs  la  their  brief  say: 

"The  errors  of  which  we  complain  go  to  the 
sufficiency  o&  the  pleadings,  the  admission  of 
evidence,  and  the  instructions  to  the  jury.  They 
can  scarcely  be  grouped  under  any  well-defined 
legal  heads,  and  we  feel  that  they  can  best  be 
presented,  by  treating  the  assignments  of  error 
separately." 

We  have  carefully  examined  the  entire 
record  in  thia  case,  also  briefs  of  counsel, 
and  will  consider  the  assignments  of  error 
together,  in  so  far  ils  we  deem  it  necessary 
to  a  proper  determination  of  this  appeal. 

The  plaintiffs  brought  their  action  to  re- 
cover upon  two  promissory  notes  executed 
on  the  6th  day  of  S^tember,  1912,  one  for 
tbe  principal  sum  of  $33S,  constituting  the 
plaintiff's  first  cause  of  action,  and  the  <jth- 
er  for  $155,  constituting  the  plaintlfTs  second 
cause  of  action.  Copies  of  each  were  at- 
tached to  the  petition  and  marked  Exhibit 
B  and  Exhibit  C,  respectively.  The  defend- 
ant In  bis  answer  admitted  the  execution  of 
the  notes,  and  as  a  defense  to  the  plaintiff's 
first  cause  of  action  the  defendant  alleged 
by  way  of  defense  that  there  was  a  failure 
of  consideration  as  to  the  note.  In  that  the 
plaintiff  failed  to  furnish  a  skilled  mechanic 
acquainted  with  the  construction  of  silos  to 
go  to  defendant's  farm  and  construct  and 
erect  the  sUo,  and  that  the  defendant  was 
compelled  to  and  did  employ  competent  car- 
penters at  an  expense  of  $25  for  their  labor 
and  board,  who  did  erect  the  silo  In  a  good 
and  workmanlike  manner,  and  that  the  same 
was  worthless  on  account  of  defective  ma- 
terial furnished  to  the  plaintiff,  and  prayed 
that  the  plaintiff  take  nothing,  and  defendant 


have  Judgment  for  $25  and  costs;  and  by 
way  of  defense  to  the  plaintiff's  second  cause 
of  action  the  defendant  alleged  a  breach  of 
warranty  as  to  fitness  of  the  thing  sold,  de- 
lay in  delivery  thereof  In  time,  in  that  It 
was  understood  that  the  cutter  should  be 
shipped  in  time  to  arrive  and  be  set  up,  so 
as  to  enable  tbe  defendant  to  preserve  bis 
feed  crop  for  tbe  year  1012,  and  that  the 
cutter  failed  to  arrive  until  October  26,  1912, 
and  after  a  frost  had  come  and  ruined  his 
crop,  and  that  the  cutter  was  defective  and 
unfit  for  the  intended  use  for  which  it  was 
sold  and  warranted,  and  tliat  he  was  dam- 
aged by  loss  to  his  feed  crop  In  the  sum  of 
$350,  for  v^di  mm  be  prayed  Judgmoit,  and 
for  costs. 

The  defendant  testified:  That  he  did  not 
sign  the  notes  until  after  he  received  the  silo 
and  cutter.  That  be  kept  and  used  both  for 
tbe  season  of  1912,  and  the  silo  for  the  sea- 
son of  1913.  That  he  filled  the  silo  with  en- 
silage for  the  season  of  1913,  made  by  a 
cutter  belonging  to  a  Mr.  Goode,  a  neigh- 
bor, and  fed  the  ensilage  out,  and  that  next 
spring,  after  tbe  silo  was  emptied,  it  col- 
lapsed. That  he  stacked  the  material  on  tbe 
premises,  and  that  the  same,  together  with 
the  cutter,  were  upon  his  premises  at  the  time 
of  tbe  trial.  He  made  a  tender  back  in  his 
answer  of  both  the  silo  and  the  cutter.  And 
was  willing  that  plaintiff  should  have  them. 
That  he  told  the  collector  that  came  to  see 
him  that  he  would  not  pay  the  notes  on  ac- 
count of  the  wortblessness  of  the  silo  and  the 
cutter.  Thia  was  after  the  notes  were  due. 
That  he  wrote  the  plaintiffs  of  the  defects  In 
the  silo  and  cutter,  but  could  fix  no  date  as  to 
such  letters,  all  of  which  was  contradicted, 
by  witnesses  <ft  the  plaintiff. 

The  issues  were  joined  by  tbe  petition  of 
the  plaintiff,  the  answer  of  the  defendant, 
and  the  reply  thereto  of  tbe  plaintiff,  as 
hereinbefore  referred  to,  without  any  prelim- 
inary pleadings  of  any  kind  or  character 
b^g  interposed  by  either  party,  after  which 
the  plaintiff  moved  for  judgment  upon  tba 
pleadings,  which  was  overruled  by  the  coart 
and  excepted  to  1^  tbe  pUintlfl. 

[1,2]  Counsel  for  defendant  Argue  In  tiielr 
brief  as  follows: 

"Answering  tbe  first  assignment  of  error  of 
the  plaintiff,  we  contend  that  defendant's  an- 
swer states  a  good  cause  of  action ;  that  while 
we  admit  the  execution  of  tbe  notes  sued  apon, 
the  answer  was  duly  verified,  and  that  placed 
in  issue  the  question  of  want  of  consideration 
for  the  making  and  giving  the  two  notes  sued 
upon,  to  tbe  end  that  the  silo  and  cutter  were 
worthless  and  of  no  value,  and  that  we  in  our 
answer  tendered  them  to  the  plaintiff,  and  by 
said  tender  we  are  within  scctiona  984  and  980. 
Laws  of  Oklahoma  of  1910,  and  many  caaea 
have  been  rendered  by  this  court  that  two  trtym 
are  provided  in  this  state  to  rescind  a  contract; 
one  is  to  keep  the  property  bought  and  sua 
for  damages,  and  the  other  tender  the  property 
to  the  seller.   Thia  rule  it  weU  settled  in 
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state,  and  It  is  not  necessary  to  take  the  time 
of  the  court  to  cite  cases  here  6a  ttiia  poinL" 

The  sections  of  the  statute  r^erred  to  by 
counsel  are  as  follows: 

"9SI.  Ottte$  When  Partv  may  Reacind^A. 
panr  to  a  contiact  may  lesdad  the  same  in  the 
follfiwinc  cases  only:! 

**First.  If  the  consent  of  tiie  party  teBc^dins, 
or  of  any  party  jointly  contracting  with  him, 
was  given  by  mistalce,  or  obtained  through 
duress,  menace,  fraud,  or  undue  infiuence,  ex- 
ercised by  or  with  the  connivance  of  the  party 
as  to  whom  he  rescinds,  or  of  any  other  party 
to  the  contract  jt^Uy  intereated  with  such 
party. 

"Second.  If  through  the  fault  of  the  party  as 
to  whom  he  rescinds  the  consideratitin  for  his 
obligation  fails  in  whole  or  in  part. 

"Third.  If  such  consideration  becomes  entiTdy 
void  from  any  cause. 

"Fourth.  If  snch  consideration,  before  it  is 
rendered  to  him,  fails  in  a  material  respect,  from 
any  canse;  or, 

"Fifth.  By  consent  Of  all  of  the  otiier  par- 
ties." 

"986.  Dnfy  of  Partjf  AttempHnff  Readasion. 
—Rescission,  when  not  effected  by  consent,  can 
be  accomplished  only  by  the  use,  on  the  part 
of  the  party  rescinding,  of  rensonnble  diligence 
to  comply  with  the  following  rules: 

"First.  He  roust  rescind  promptly,  upon  dis- 
covering the  facts  which  entitle  him  to  rescind, 
if  he  is  free  from  duress,  menace,  undue  influ- 
ence, or  disability,  and  Is  aware  of  his  right  to 
rescind ;  and, 

■•Second.  He  mnst  restore  to  the  othor  party 
evcrytliing  of  value  which  he  has  received  from 
him  onder  the  contract;  or  must  offer  to  re- 
store the  same,  upon  comlition  that  such  party 
shall  do  likewise,  unless  the  latter  is  unable,  or 
positiTely  refuses  to  do  so." 

From  an  examination  of  tiie  Record  we  are 
of  tbe  opinion  that  coansel  for  defendant 
are  not  in  a  position  to  nrge  tbat  the  de- 
fenae  pleaded  below  was  one  in  equity  for 
Qie  resdsslon  of  the  contracts  entered  Into 
with  the  plaintiff,  for  the  reason,  first,  that 
the  answer  of  the  defendant  is  not  capable  of 
b^ng  construed  as  one  for.  resdaslon,  in  that 
it  contains  no  allegation  tliat  there  was  an 
offer  to  rescind  promptly  and  to  restore 
within  a  Trasondble  time  the  property  in 
qnestlcm  to  the  plaintiff.  The  answer  ad- 
mits the  execution  of  the  contract  on  be- 
half of  the  defendant  and  that  the  offer  to 
restore  was  first  made  In  the  answer,  which 
was  filed  Itmg  after  the  notes  sued  upon  be- 
came due^  and  after  plalntlffb  had  filed  their 
action  to  recover  upon  the  notes.  The  answer 
by  allegations  shows  clearly  that  the  defense 
was  an  action  for  damages  for  breach  of  the 
contract  sued  upraii  and, that  such  latter  de- 
fuse was  excluded  from  the  jury  by  the 
court  in  his  Instructions.  Instruction  No.  6 
was  as  follows: 

*ToQ  are  further  instructed  that  under  the 
law  the  defendant  cannot  recover  damages  of 
plaintiff  by  reasdn  of  the  alleged  failure  of  the 
machinery  purchased  by  the  defendant  of  plain- 
tiff* to  wit,  Uie  silo  and  cotter,  to  perform,  the 
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services  for  which  they  were  intended  and  for 
which  they  were  purdiaaed,  if  you  sbonld  find 
that  they  were  not  suitable  and  fit  for  such 
purposes,  and  the  jury  will  not  consider  the 
question  of  such  damages,  If  any,  in  arriving 
at  their  verdict." 

[3]  In  support  of  the  proposition  that  a  de- 
fense of  rescission  of  the  contract  was  not 
available  to  defendant,  we  call  attention  to 
the  decision  of  this  court  In  the  case  of 
Spaulding  Mfg.  Co.  v.  Holiday,  82  OkL  823, 
124  Pac.  35,  wherein  It  was  said; 

"The  court  instructed  the  jury,  over  the  ob- 
jections of  plaintifE,  as  to  the  law  governing  a 
tender  or  offer  to  return  property  by  a  buyer 
endeavoring  to  rescind  a  contract  of  sale.  It  is 
not  nccestsary  to  pass  on  the  form  of  the  in- 
struction. Under  the  evidence  in  the  case,  no 
instruction  on  the  subject  of  tender  was  proper. 
I'he  evidence  showed  that  the  defendant  used 
the  buggy  from  the  time  he  received  it.  If 
he  offered  to  return  it  at  all,  it  was  not  until 
he  had  used  it  nearly,  or  quite,  a  year ;  and  he 
coQtiaued  to  use  it  right  along.  A  tender  or 
offer  to  return  property  must  be  made  within 
a  reasonable  time.  Ordinarily  the  question  of 
what  is  a  reasonable  time  is  for  the  jury ;  but 
the  delay  may  be  so  long  as  to  be  unreasonable 
as  a  matter  of  law.  Paige  v.  McMillan,  41 
Wis.  837;  Gammon  v.  Abrama,  53  Wis.  3^ 
10  N.  W.  479;  Kleeb  v.  Long-BcU  Lbr.  Co., 
27  Wash.  648,  08  Pac.  202;  Viertei  v.  Smith, 
55  Mo,  App.  617;  Metropolitan  Rubber  Co. 
V.  Monarch  Rubber  Co.,  74  Mo.  App.  2G6; 
Manley  v.  Crescent  Novelty  Mfg.  Co.,  103  Mo. 
App.  135,  77  S.  W.  489;  Tilley  v.  Montelius 
Piano  Co.,  15  Colo.  App.  204.  61  Pac.  483.  An 
offer  to  return  a  buggy  after  it  has  had  a  year's 
hard  usage,  exposed  to  the  weather,  as  the 
proof'  shows  this  one  was,  ii  too  late,  Tlie  de- 
lay is  unreasonable  as  a  matter  of  law.  The 
time  for  rescission  had  passed.  If  there  was 
a  breach  of  warranty,  defendant  is  entitled  to 
recover  damages  for  that,  if  he  can  make  legal 
proof.  The  case  should  be  reversed  and*  re- 
manded for  a  new  trial." 

[5]  At  the  conclusion  of  the  testimony  the 
court  charged  the  Jury  aa  follows: 

"(3)  You  are  Instructed  tiiat  where  one  par- 
ty sella  to  another  any  manufactured  article, 
and  is  Informed  of  the  use  to  vrbich  it  is  in- 
tended to  be  put,  and  the  conditions  it  must 
meet  in  order  to  perform  the  intended  serv- 
ice, then  the  party  undertaking  to  furnish  such 
manufactured  article  for  such  purpose  implied- 
ly warrants  that  it  is  suitable  for  and  ade- 
quate for  the  purposes  for  which  it  is  pnrcliased 
when  used  under  ordinary  conditions. 

"(3%)  If  700  find  and  believe  from  a  &dr 
preponderance  of  the  evidence  in  tills  case  tbat 
the  defendant,  by  a  written  contract,  purchased 
of  plaintiff  a  certain  silo  on  or  about  the  27th 
day  of  August,  1912,  and  that  plaintiff,  or  Its 
duly  authorized  agent,  was  informed  and  knew 
of  the  use  for  which  the  said  silo  was  intend- 
ed, and  thereafter  shipped  to  plaintiff  the  silo 
for  which  the  note  in  controversy  was  given, 
and  that  the  same  came  in  a  knodred-down 
condition,  and  liad  to  be  erecteB  In  order  to 
be  of  service,  and  that  ths  defendant  emplc^ed 
skilled  carpenters  snd  workmen  to  set  np  said 
matoiial  in  a  proper  and  workmanlike  manner. 
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and  dint  the  same  waa  ao  aet  np«  ud  that 
thereafter  the  said  alo  came  to  piecea  and  fell 
down  and  proved  whoUy  oDsnltabls  tot  the  pur- 
poses for  which  it  waa  iateoded  and  purdiased, 
through  no  fault  or  negligence  on  the  part  of 
the  defendant,  and  that  the  defendant  thereafter 
promptly  notLBed  the  plaintSff  of  the  unsuitable 
condition  of  aaid  alio,  then  and  in  that  event 
your  verdict  ahoold  be  for  the  defendant  as  to 
plaintiffs  cause  of  action  No.  1,  upon  the  prom- 
imory  note,  eued  npon  therein.  Or  if  70a 
should  find  from  a  fair  preponderance  of  the 
evidence  that  the  conaideraUon  for  said  note 
whoUy  failed  by  reason  of  the  fact  that  plain- 
tiff, by  virtue  of  «  writteo  contract,  purchased 
of  defendant  a  aUo  for  which  the  note  of  $336 
was  given,  and  that  plaintiff,  or  its  duly  author- 
ised agent,  was  informed  or  knew  of  the  uses 
to  which  the  same  waa  intended  to  be  put,  and 
that  the  said  likv  thioagh  no  fault  or  negligence 
oa  the  part  of  die  defendant,  proved  to  be 
wholly  worthless  and  aaelasa  for  the  purposes 
for  which  it  was  purdiased,  and  that  upon  aa- 
certaining  that  It  was  useless  and  worthless, 
the  defendant  promptly  notified  the  plaintiff 
thereof,  then  the  plaintiff  could  not  recover  on 
said  count  of  plaintiff's  petition,  and  your  ver- 
dict should  likewise  be  for  the  defendant. 

"(4)  You  are  furtiier  Instructed  that  it  Is  ad- 
mitted in  this  case  that  the  defendant  purchased 
of  plaintiff  a  certain  cutter  for  the  purpose  of 
ent^g  ensil^  and  lifting  the  same  into  a  silo, 
and  if  you  find  and  believe  from  a  fair  pre- 
ponderance of  the  evidence  in  this  case  that 
plaintiff,  or  its  duly  authorized  agent,  was  in- 
formed and  knew  of  the  uses  for  which  the 
cutter  was  purchased,  and  that  thereafter  plain- 
tiff shipped  said  cutter  to  the  defendant,  and 
that  the  same  proved  to  be  unsuitable  for  the 
purposes  for  whi(di  it  was  intended,  and  wholly 
worthless  and  unfit  for  the  purposes  for  wUch 
It  was  purchased,  through  no  fault  or  negli- 
ffOiee  on  the  part  of  the  defendant,  and  that 
promptly  upon  discovering  that  it  was  useless 
and  unfit  for  the  purposes  for  which  it  was  pur- 
chased that  the  defendant  promptly  notified  the 
plaintiff  of  the  condition  of  said  cutter,  then 
and  in  that  event  your  verdict  shonld  be  for  the 
defendant  upon  pialntlfTs  se«md  cause  of  ac- 
tion,** 

IBttxitk  of  wUdi  were  duly  cacc^ed  to  by 
the  plalntUt.  Connsel  for  plaintiffs  com- 
plaln  of  tbe  Instructions  thna  glrai  by  the 
court,  wherein  they  say: 

"Then  we  think  that  the  court  should  not 
have  submitted  the  question  of  the  total  failure 
of  consideration  to  the  jury,  as  waa  done  in 
this  Instruction  on  page  116  of  case-made;  for 
this  instruction  was  not  aupported  by  the  evi- 
dence. It  was  the  uncontradicted  evidence  of 
the  defendant  and  bis  witnesses  all  the  way 
through  the  case  that  this  ailo  was  partly  filled 
during  the  year  1912  and  wa;  filled  full  during 
tbe  year  1018;  that  the  ensilage  was  kept  in 
the  silo  for  months,  and  after  the  second  season's 
filling  had  been  fed  out,  then  it  fell  down.  The 
use  of  the  silo  for  two  seasons  was  certainly 
some  consideration  for  the  note  in  controversy, 
and  the  courts  wUl  not  question  tiie  adequacy  of 
the  consideration,  where  any  good  and  valuable 
consideration  is  shown. 

"Instruction  No.  8%  was  erroneous  for  the 
further  reason  that  it  wholly  CaiLi  to  mention 


or  allude  to  the  statutory  requiremeota  laid  upon 
a  party  who  seeks  to  rescind  his  contract  and 
rely  upon  failure  of  consideration.  Section 
98tt,  Bevised  Ststutcs  of  1010^  lays  a  duty  upon 
a  party  seeldng  to  avoid  a  contract  for  failure 
of  consideration  to  rescind  promptly— that  ia, 
within  a  reasonable  time— and  to  restore  or 
offer  to  restore  anything  of  value  which  he  haa 
received,  llieae  provisions  are  conditions  pre- 
cedent to  tbo  right  to  set  up  tiie  defense.  They 
were  absolutely  essential  to  the  defense." 

Connsel  also  urge  the  same  objections  to 
the  court's  instruction  Ko.  4  which  applied 
to  the  second  cause  of  action.  We  think  that 
counsel's  objections  to  these  InstructUMis  are 
well  taken. 

[4]  We  think,  under  the  allegations  of  the 
answer  of  tbe  defendant,  that  his  defease, 
if  any,  and  the  measure  of  damages,  came 
clearly  within  the  provisions  of  Bevlaed 
Laws  1910,  II  2865,  2866,  which  are  as  fol- 
lows: 

"2865.  Bnaok  of  Warranty  of  Q«afi*v.— The 
detriment  caused  by  the  breach  of  a  warranty 
of  the  quality  of  personal  property,  Is  deemed 
to  be  the  excess,  if  any,  of  the  value  which  the 
property  would  have  had,  at  the  time  to  which 
the  warranty  referred,  if  it  had  been  complied 
with,  over  ita  actual  value  at  tiiat  time. 

"2866.  Breoofc  of  Warrantif  of  fVfne**.— ^Hie 
detrimoit  caused  by  the  breach  of  a  warranty 
of  the  fitness  of  an  artide  of  personal  property 
for  a  particular  purpose,  is  deemed  to  be  that 
which  is  defined  in  the  last  section,  together 
with  a  fair  compensation  for  the  loss  incurred 
by  an  effort  in  good  faith  to  use  It  for  such 
purpose." 

These  prorlstons  of  the  statute  have  fre- 
quently Deal  bcuistnied  by  this  court  and 
upheld.  In  Hie  cue  of  Spaulding  Mfg.  Co. 
V.  Holiday,  82  Ofcl.  828,  124  Fac  86,  where 
the  prlne^les  Inviflved  were  almost  IdoiUcal 
as  In  tbe  Instant  case,  this  court,  in  its  opin- 
ion 1^  Bosser,  0^  said: 

**Tliis  is  a  suit  by  the  Spaulding  Uanufaccui- 
ing  Company  agalnat  8.  M.  Holiday  upon  a  note 
given  for  part  of  Che  purchase  price  of  a  buggy 
sold  by  rJf|t"T*ff  to  the  defendant.  The  petition 
was  in  the  ordinary  form,  and  also  asked  the 
foreclosure  of  a  lien  on  the  buggy  for  the  pur- 
chase price.  The  defendant  4n  Ids  answer  ad- 
mitted the  execution  of  the  note,  but  as  a  de- 
fense pleaded  'that  at  the  time  of  the  purchase 
of  said  buggy  the  plaintiff  represented  to  the 
defendant,  that  said  buggy  was  of  the  best  ma- 
terial to  be  obtained,  and  contained  first-class 
material,  and  that  the  workmanship  contained 
in  said  bumn^  was  first-class  is  every  reavect, 
and  they  agreed  that  if  aaid  buggy  was  not  as 
represented  they  would  replace  the  same  with 
the  class  and  diaracter  of  buggy  so  represented, 
which  representations  were  wholly  fslse  and 
fraudulent,  and  plaintiff  well  knew  them  so  to 
be.'  The  answer  further  alleged:  That  the 
buggy  did  not  eontain  first-class  material,  and 
was  not  of  first-class  woriananaihip,  but  was 
very  Inferior,  both  in  material  and  workman- 
ship, and  that  after  the  defendant  purchased 
said  buggy  the  same  began  to  go  to  piecei^  in 
that  it  warped  and  the  felloes  shrunk,  and 
various  other  defects  occurred  to  make  it  whidly 
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unfit  for  the  me  for  wliich  the  defendant  par* 
cbaoed  said  buxgy.  That  immediately  upon  die- 
covering  that  said  buggy  was  of  defectlTe  work- 
manship and  material  and  unfit  for  hu  use 
the  defendant  made  demand  up<m  the  plaiotiif  to 
comply  with  Uds  warranty,  as  herein  let  out. 
That  plaintiff  has  foiled  and  refused,  and  whol- 
ly fail!  and  refuses,  to  comply  with  the  terms 
it  this  oral  warranty,  as  hereinbefore  set  out' 
*  *  *  The  defendant  testified  that  said  cur- 
taina  shipped  were  without  value.  The  defend- 
ant testified  that  he  offered  to  return  the  buggy 
to  plaintiff,  but  did  not  apecUy  the  time  nor 
Hm  terms  of  the  offer.  On  the  lit  of  December, 
1908^  he  wrote  the  plaintiff  as  ftdlows:  'Gen- 
tlemen: Do  you  intend  to  make  good  your  con- 
traet  with  me— case  of  No.  9^170  that  yon 
have  received  940  A  h<dd  note  for  balance.  I 
notice  the  printed  form  you  sent  me;  it  differs 
somewhat  from  the  one  I  have.  My  contract 
with  you  is  that  anything  short  of  first  class 
you  would  make  good  to  me  without  trouble  or 
expense  to  me  and  I  would  greatly  prefer  you 
do  this  and  I  will  comply  with  mine,  as  my 
past  record  in  your  hotise  will  draw.'  The  de* 
fendant  had  some  r^aira  made  on  the  boggy  a 
time  or  two  before  the  trial,  and  paid  $13 
for  the  repairs.  He  did  not  keep  the  bnggy  in 
a  shed,  and  left  it  ont  in  the  weather  when 
be  was  not  using  It  The  first  repairs  he  had 
d(m«  on  the  buggy  waa  nearly  a  year  after  he 
got  tt.** 

In  Oat  tmm,  u  In  Uu  Instint  eaa^  Uiere 
WIS  •  feneral  TerdlcC  ta  the  dsfwdant,  and 
ttw  caw  was  rereraed  ai^  remanded  tor  a 
new  trlaL  In  tbe  case  at  Spanldlng  Mann- 
foctnrinff  Co.  t.  Gookaey,  84  OkL  790^  127 
Pac:  4H,  nnder  a  tdmUar  state  of  facts, 
tttb  cooit,  ia  an  o^lm  by  Bobotson', 
WTCTsed  die  jodgmcut  In  tarot  of  the  de- 
fendant, and  rendered  a  Judgment  in  favor 
ot  tb»  plalntUt  for  fbe  amount  of  the  note 
soed  on  and  attorney's  fees.  In  tbe  case  of 
rriek-Seld  Bnpply  Co,  t.  Agsers,  28  Okl.  425» 
U4  Paa  822,  this  ooort.  In  an  opinion  by 
Tntner,  0.  rerenad  the  vttdict  and  Jndg- 
meat  In  favor  of  the  defoidants,  and  re- 
manded the'  case  for  new  trlaL  In  the  case 
Of  PartiOnB  t.  Bmltli,  KL  OfcL  496,  ISl  Pac 
882,  opinion  1^^  Bittenhoaseb  <!,  it  was  said: 

"This  action  was  brought  to  recover  a  jadg- 
Bnt  for  8I4OO  and  interest  on  two  promiasory 
Dotes  made,  executed,  and  delivered  on  April  28. 
1909,  for  the  purchase  price  of  a  certain  jack 
named  'Independence.'  An  answer  was  filed, 
admitting  the  execatioo  of  the  notes  and  alleg- 
ing a  breach  of  an  express  and  implied  war- 
ranty, ^e  cause  was  tried  to  a  Jary,  *  *  * 
and  resulted  in  a  verdict  tor  the  defendant  for 
■  return  of  tbe  ja<^  and  notes^  in  tavw  of  the 
defendant  for  costs." 

And  In  reversing  and  ranandlng  the  case 
the  learned  CommlBSloDer  said: 

**What  the  jury  attempted  to  do  was  to  cancel 
the  contract  and  place  the  parties  in  the  con- 
dition they  were  In  prior  to  the  aale,  giving  the 
defendants  the  earnings  from  the  services  of 
the  Jack,  and  reqnlrlng  the  plaintiffs  to  pay  the 
costs.    Their  attempt  to  render  such  a  verdict 


was  beyond  the  issues,  involved  In  the  ease  at 
bar,  and  thwefore  contrary  to  law." 

And  In  tbe  ■yllabns  of  Hie  o^tBim  it  Is 
said: 

"Under  sections  2900.  2901.  Chnop.  Laws  1909 
(aeetlons  286B.  2860,  ttav.  Laws  101O>,  ths  detri- 
ment caused  by  a  Ineaeh  of  warranty  of  the 
fitness  of  an  animal  for  a  particular  purpose  Is 
deemed  to  be  the  excess,  if  any,  of  the  raloe 
which  tbe  animal  would  have  had  at  the  time  to 
which  the  warranty  referred,  if  it  liad .  been 
complied  with,  over  -Its  actual  value  at  that 
time,  together  with  a  fair  compensation  for  the 
loss  Incurred  by  an  effort  In  good  faith  to  use 
It  for  such  purpose" 

—citing  in  support  thereof  the  dedslona  of 
this  court  In  the  cases  of  Burgess  et  al.  v. 
Felix,  42  OkL  103, 140  Pa&  1180,  Kansas  City 
Hay  Press  Co.  v.  WUllams,  61  Okl.  ft,  161 
Pac.  671,  Wiggins  v.  Jackson,  81  OkL  292, 
121  Pac.  662.  43  L.  R.  A.  (N.  S.)  1S8,  and  the 
Spauldlng  Cases,  cited  supra. 

From  the  examination  of  the  record  and 
the  Instructions  of  the  conrt  we  are  of  the 
oplnloa  that  tbe  case  was  not  tried  and  the 
Issues  submitted  to  the  Jury  under  the  proih 
er  theory,  In  that  the  measure  of  the  defoid- 
ent's  damages  was  not  submitted  to  the 
Jury  within  the  provisions  of  the  statute,  but 
that  the  instructions  given  were  misleading 
and  prejudicial  to  tbe  rights  of  the  plalntlfiF, 
that  tbe  defendant's  measure  of  damages 
was  clearly  defined  by  the  terms  of  the  stat- 
utes quoted,  and  that  the  Jury  should  have 
been  so  Instructed  by  the  court. 

Tbe  case  is  thn^ore  reversed  and  re- 
manded for  a  Dew  triaL 

.  OWEN,  C.  J,  and  HARRISON,  PITCH- 
FORD,  and  BIGOINS,  JJ.,  concur. 


(78  Okl.  «) 
VINSON  V.  COOK.    (No.  10111.) 

(Snpieme  Court  of  Oklahoma.    Sept.  0,  1919. 
Behearlng  Denied  Oct.  14.  1819-) 

(SyJtdbiu  h»  tts  Court.) 

1.  GoiniTB  «s3200-O'nDGicKirr  «»474— Right 

or  OOIXATEBAL  ATTACK  ON  JUDOUEnTS  OF 
PROBATI  OOVBTB. 

The  county  courts  of  this  state  are  conrts 
of  record  and  have  original  Jurisdiction  In  pro- 
bate matters.  The  orders  and  Judgments  of 
sucb  conrts,  when  acting  withht  their  Juris- 
diction, are  entitled  to  tbe  same  favorable  pre- 
sumption and  tbe  same  immunity  from  collat- 
eral attach  us  are  accorded  those  itf  other  courts 
of  general  jurisdiction. 

2.  Descent  aitd  DisraiBUTioif  «S982  —  Oir 

AFPROVAI.  or  SKTTLESIENT  OP  nSIMHIP,  AD- 
HINIBTRATOB  HAT  UAKB  PATUIffT. 

N..  n<fiidlng  fn  FotEawatomle  county.  OkL, 
died  intestate.  C,  a  resident  of  New  Jers^, 
claimed  to  be  his  only  surviving  heir  and  en* 
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tl6ed  to  his  estate.  Her  right  was  contested 
bj  others.  Pending  the  hearing,  G.  died  tes- 
tate^ D.  qualified  as  the  ezeentor  of  the  last 
will  and  testament  of  O.  niereatter,  upon  bear- 
ing h7  the  coiuit7  conrt,  G.  was  decreed  the 
sole  heir  of  N.  Within  the  time  for  appeal,  D. 
and  the  contesting  claimants  entered  into  an 
agreement  whereby  the  latter,  in  consideratioQ 
of  ¥3,000,  agreed  not  to  appeal  from  the  de- 
cree BO  entered,  and  to  allow  the  same  to  be- 
come SnaL  The  agreement  so  made  was  ap- 
proved by  the  coanty  court  of  Pottawatomie 
county,  and  the  administrator  of  the  estate  of 
N.  was  ordered  and  directed  to  pay  out  of  the 
fands  of  the  estate  of  N.  to  the  contesting 
heira,  $3,000.  EM,  that  the  order  of  the  conn- 
ty  court  waa  not  void*  and  that  T.  aa  adminis- 
trator of  the  estate  of  N.  was  protected  by  vir- 
toe  of  aaid  order  in  making  paymenL 

8.  Dbsobrt  and  DiSTBiBimoN  «s382— Sbt- 

TUUENTS  OF  OONFUCTINO  OLAIHS IIT  NATUBK 
OF  TAMtLT  ABBAROE1IXNT8  APFBOVED. 

Compromises  of  donbtfol  rights  are  upheld 
1^  general  policy  as  tending  to  prevent  litiga- 
tion In  all  oilightened  systems  of  Jariaprudence. 
Hach  more  readily  will  courts  of  equity  give 
effect  to  agreements  of  compromise  of  conflict- 
ing claims,  especially  when  they  partake  of  the 
nature  of  fudly  ammgcments. 

4.  BZBCDTOBa  ARD  ADMIHiarBATOBS  «sa281— 
JUBISDIOTIOR  OF  GOrHTT  GOUBT  TO  ALLOW 
FATMXnr  BT  ADHIHI8TBAT0B  OF  CLAIMS 
AGAINST  ESTATE  IN  ANOTHEK  STATE. 

N.,  residing  in  Pottawatomie  count?,  Okl., 
died  leaving  surviving  him  as  bis  sole  heir  O., 
residing  In  New  Jersey.  C.  died  testate  prior 
to  receiving  the  estate  of  N.  Held  that  the 
county  court  of  Pottawatomie  county,  OU.,  was 
without  jurisdiction  to  allow  the  administrator 
of  N.'s  estate  credit  for  payment  of  claims 
against  the  estate  of  G. 

Brror  fnxn  District  Oourt,  Pottawatomie 
Oounty;  Gbas.  B.  Wilson,  Jr.,  Jadg& 

Application  by  S.  G.  Vinson,  administrator 
of  Edos  Nichols,  deceased,  for  approval  of  a 
report  objected  1»  by  B.  W.  Cook,  sooceasoT 
of  administrator.  Petitioner's  report  was  ap- 
proved  in  part  by  the  district  court  on  appeal, 
and  he  brings  error.  Reversed  in  part  and 
affirmed  in  part. 

Maben  &  Pitman,  of  Shawnee,  for  plaintiff 
In  error. 

T.  G.  Gotlip,  of  Tecoms^,  for  defendant  in 
error. 

PITCHFOED,  J.  Prior  to  1913,  Bnos  Nich- 
oIb,  of  Pottawatomie  county,  Okl.,  departed 
this  life,  leaving  a  large  estate  located  In  said 
county.  Alexander  Fisher  was  appointed  ad- 
ministrator of  the  said  estate,  and  on  the 
21at  of  November,  1913,  tendered  his  resigna- 
tion, wbich  was  accepted  by  the  county 
court,  and  the  plaintiff  In  error,  S.  O.  Vinson, 
was  designated  as  successor,  gave  bond  and 
qualified  on  November  26,  1913,  and  contin- 
ued to  act  as  administrator  until  the  13th 
day  of  May,  1914,  at  which  time  he  was  by 


order  of  the  connty  court  sospended  and  di- 
rected to  file  a  report  In  said  matter  and  did 
on  the  25tli  of  May,  1914,  file  bis  report  as 
administrator  aforesaid.  This  report  was 
never  noticed  for  approval,  but  the  connty 
conrt  by  order  did  approve  the  same,  or  at- 
tempted to  do  so ;  but  later  Mr.  Vinson  mov- 
ed the  county  court  to  vacate  the  order  of  ap- 
proval. The  application  to  set  aside  was 
sustained,  notice  was  glv^  to  all  parties  in 
Interest  to  appear  at  the  time  and  place  nam- 
ed in  said  notice,  and  object  to  tbe  approval 
of  said  report,  and  the  defendant  in  error,  as 
successor  to  S.  G.  Vinson,  filed  objections 
thereto.  The  objections  to  tbe  rarions  It^ns 
were  disallowed,  eicept  the  items  now  under 
consideration.  Both  parties  were  dlssatls- 
fled  with  the  judgment  of  the  connty  court, 
and  appeals  were  taken  to  the  district  court. 
In  tbe  district  court,  the  two  appeals  were 
consolidated,  and  upon  the  hearing  the  dis- 
trict court  approved  all  items  of  disburse- 
ment except  the  three  items  now  In  contro* 
versy.  These  items  are  aa  follows: 

Piad  Roscoe  G.  Arrlngton  93,000. 

Paid  r.  H.  Belly  $1,835. 

Paid  Attorney  Fees  $390. 

Tbese  Items  were  charged  batft  to  Vinson, 
exc^t  one-twelfth  thereof,  wbich  was  credit- 
ed to  the  administrator  and  charged  against 
the  interest  of  the  defendant  in  errw.  The 
history  of  tbe  item  of  $3,000  paid  to  Arling- 
ton Is  as  follows: 

Harriet  Nichols  Cook  fUed  an  arollca- 
tion  for  decree  of  heirship,  alleging  that  she 
was  tbe  nearest  relative  to  the  deceased, 
Knos  Nidiola.  She  died  testate  before  tbe 
decree  of  luirsUp  was  determined,  and  J. 
Warren  Davis  was  ctHnmisrioned  e»cntor  of 
her  estate.  Various  parties  claiming  to  be 
the  heirs  at  law  of  the  mid  Bnos  Nichote,  de- 
ceased, filed  their  Joint  application  to  be  de- 
creed the  heirs  of  said  Einos  Nichols  and  en- 
titled to  the  estate  ttiffleot  and  It  was  hy  Ihe 
connty  court  determined  in  favor  of  Mrs. 
Cook  on  November  21,  1913.  Tbe  executor 
of  her  estate  was  r^resented  at  said  hearing 
by  James  Mercer  Davis  and  F.  H.  Belly.  The 
other  petitioners  were  represented  by  Roscoe 
O.  Arrington.  The  conrt  rendered  a  decree 
finding  that  Mrs.  Cook  was  the  sole  heir  at 
law,  and  that  the  parties  represented  by  Mr. 
Arrlngton  were  decreed  to  have  no  interest 
In  the  estate  of  Enos  Nichols,  deceased. 

After  this  decree  of  heirship  had  been  ren- 
dered and  entered,  James  Mercer  Davis,  act- 
ing for  the  executor  of  the  Gook  estate,  with 
Richard  W.  Cook,  addressed  a  letter  in  tbe 
nature  of  a  proposition,  to  Arrington  &  Ar- 
rington, the  attorneys  for  the  losing  petition- 
ers, to  the  effect  that  tbe  estate  was  willing 
to  allow  $3,000  upon  the  express  conditions 
that  no  appeal  be  taken  by  the  losing  peti- 
tioners, or  any  of  them,  from  the  decree  ot 
heirship,  and  to  permit  the  Judgment  so  rcn- 
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dered  by  the  county  coart  to  become  flnaL 
The  proposition  so  made  was  accepted  by 
rlngton  ft  Arrlngton.  After  tbe  explratioD 
of  10  days  from  the  decree  of  heirship,  J. 
Warren  Davis,  acting  throagh  ooe  of  his  at- 
torneys, F.  H.  Belly,  and  Roscoe  Arrlngton, 
acting  tor  himself  and  the  losing  petitioners 
In  tbe  heirship  matter,  and  In  conformity 
vltfa  the  pr<^>osltlon  of  James  Mercer  Davis 
and  Richard  W.  Cook,  to  Arrlngton  ft  Arrlng- 
ton, of  date  NovMuber  21,  1913,  filed  In  the 
county  court  their  joint  petition  for  the  ap- 
proval  of  the  agreement  between  I>avla  and 
Oook  on  one  side  acting  for  the  execator  of 
tbe  Cook  estate,  and  Roacoe  Arrtngtm,  at- 
toroey  for  Ifory  B.  dark  and  otbers,  ^1^- 
Ing  that  no  appeal  had  been  taken  and  none 
wonld  be  ti^en,  and  tSM  decree  of  belrsh^ 
bad  become  final,  and  ashliut  that  the  court 
approve  the  agreemoit,  and  tm  an  order  by 
tbe  county  court  directing  S.  C.  Vinson, 
plaintiff  in  error,  as  adndutetrator  aftwesaid. 
to  pay  to  BosGoe  C  Arrlngton  the  snm  of 
$8,000  oat  Of  tbe  funds  of  tbe  Nichols  estate 

On  the  Ist  day  of  December,  1918,  the  pe- 
tltioD  came  on  tot  hearing  betbre  the  comity 
coart  of  Pottawatomie  coun^,  and  the  court 
being  fully  advised  in  the  premises,  found 
that  it  WBB  to  the  best  Interest  of  the  estate 
ot  Bnoa  IQdicds,  deceased,  and  the  estate  ot 
Harriet  Nichols  Cook,  deceased,  that  said 
ctmtract  be  fai  all  things  approved.  It  was 
(odered,  adjudged,  and  decreed  that  the  said 
S.  G.  Vinson,  as  administrator  ct  the  estate 
of  Enoa  IQchols.  deceased,  pay  over  to  Ros- 
coe Arrlngtmi  the  sum  of  $3,000  and  take  his 
receipt  therefor  and  to  r^rt  said  payment 
In  bis  annual  report  to  the  court  Soon  aft- 
er  said  order  was  made,  plaintiff  In  error  le- 
aned bis  check  to  Roscoe  Aningtcm  for  the 
snm  of  $8,000  aa  directed  In  said  order,  tak- 
ing a  rectfpt  therefor.  Plaintiff  in  errw  con- 
tends Ibat  he  acted  In  good  teltb  in  making 
this  payment,  that  the  same  was  made  under 
and  by  virtue  of  tlie  order  of  a  court  of  com- 
petent JurlsActton,  and  that  Uie  district 
court  em&  in  holding  that  tbe  same  was 
paid  without  authorl^.  The  defendant  in 
oTor  contends  that  the  order  of  tbe  county 
coart  anthoriaing  this  imymoit  was  a  nnl- 
llty,  and  that  notwithstanding  the  order,  the 
payment  was  made  at  the  peril  of  the  admin- 
istrate, and,  same  not  teSng  a  dalm  or 
durge  against  tbe  estate  of  Bnos  Nichols, 
flie  judgmmt  of  tbe  trial  court  finding  tbe 
amount  was  paid  without  authority  should 
be  affirmed. 

Waa  the  order  of  the  county  court  autfaor- 
tslng  tbls  payment  v(^d  or  merely  voidable? 
If  the  former,  then  the  administrator  made 
the  payment  at  his  peril;  if  only  voidable, 
the  administrator  was  protected  In  making 
the  payment  In  deciding  these  questions. 
w«  should  take  Into  omslderation  all  the 
facts  surrounding  this  estatow  Mrs.  Cook,  a 
resident  of  the  state  of  New  Jersey,  claimed 
to  be  the  sole  and  surviving  heir  of  Bnoe 
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Nichols,  deceased.  Others  denied  this  claim 
and  Bongbt  to  estebliah  that  they  were  also 
interested  in  the  estete  as  hMra  of  the  de- 
ceased. Considering  tbe  amount  Involved, 
the  litigation  promised  to  be  protracted,  bit- 
ter, and  expensive^  After  the  court  had  de- 
creed Mrs.  Cook  to  be  tbe  sole  heir,  the  rari* 
ons  Utlgante  ottered  Into  wbat  might  be  de- 
nominated a  compromise  and  settlemmt 
Tbe  only  estete  Involved  at  tbat  time  and 
the  only  estate  b^g  litigated  over  and  with- 
in the  Jurisdiction  of  the  court  was  tbe  Enos 
Nichols  estete.  So  far  as  the  biAet  discloses, 
no  other  parties  bad  any  Interest  in  this  es- 
tate or  claimed  to  have  any  Interest  The 
court  found  that  it  was  to  the  best  interest 
of  the  Bnos  Nichols  estate  that  this  compro- 
mise or  settlement  be  approved,  and  the  same 
waa  by  tbe  court  aKvn>TOd,  and  tbe  adminis- 
trator waa  ordered  to  make  the  payment  out 
of  the  EM  OS  Nichols  estate.  So  far  as  the 
record  shows,  the  adndnistrator  acted  In  tbe 
utmost  good  faith,  and  it  would  appear  a 
great  hardship  and  a  species  of  Injustice  to 
bold  tbat  under  all  the  drcvmstances  as  dis- 
closed from  the  record  he  should  be  required 
to  pay  this  sum  out  of  his  own  ftmds. 

[1]  The  court  bad  Jurisdiction  of  Ibe  sub- 
ject-matter and  Juiisdictlon  of  tbe  parties, 
and,  while  the  order  mli^t  have  been  emne- 
oos  and  set  aside  upon  appeal,  yet  aa  no  ap- 
peal was  taken  tbe  order  became  final  and  la 
not  subject  to  a  collataral  atta^. 

In  Hofter  T.  Jones  et  aL,  189  Pae  6S2,  we 
find  the  following: 

"In  a  collateral  attack  upon  probate  pro- 
ceedings In  the  county  court  the  scope  of  the 
inquiry  is  confined  to  the  question  whether  the 
county  court  had  Jurisdiction  of  such  proceed- 
ings, and  its  orden  will  not  be  held  void  tar 
errors  or  Irregnlaiitiea  occurring  during  the 
progress  of  th»  proceedbg." 

Under  tbe  laws  of  Oklahoma,  orders  and 
decrees  made  by  tbe  county  court  or  the 
Judge  thereof  need  not  recite  the  existence 
of  facto  or  tbe  performance  of  acta  ui>on 
whicb  tbe  jurisdiction  of  the  court  or  judge 
may  depend,  but  it  shall  only  be  necessary 
that  they  contain  tbe  matters  ordered  or  ad- 
Judged.  Section  0188,  R.  L.  1910.  Under 
section  6190,  B,  L.  1010,  judgmenta  of  pro- 
bate courte  are  to  be  construed  in  the  same 
manner,  and  with  like  intendmente,  aa  pro- 
ceedings of  courts  of  general  Jurisdiction. 
See  Greer  v.  McNeal.  11  OkL  619,  69  Pac. 
881;  Wilson  V.  McComack,  10  OkL  180,  61 
Pac.  1068 ;  Berry  v.  Tolleaon  et  nx.,  172  Pac 
630.  In  Welch  v.  Focht  171  Paa  730,  I*  R. 
A.  1918D,  1163,  the  court  said: 

"The  county  courts  of  this  state  are  courte 
of  record  and  have  original  general  Jurisdiction 
in  probate  matters.  The  orders  and  Judgmente 
of  such  courts,  when  acting  within  their  juris- 
diction, are  entitled  to  the  same  favorable  pre- 
sumptions and  the  same  immunity  from  collat- 
eral attack  as  are  accorded  those  ot  other  oonrte 
of  general  JurlsdietlM.** 
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[2]  It  la  claimed  ttiat  the  order  antborizlng 
tbia  payment  Is  void,  because  the  aame  was 
ex  parte ;  that  the  administrator  was  not  a 
party  to  the  same.  Evidently  the  adminis- 
trator was  well  Informed  of  what  was  being 
done,  as  It  seems  that  be  made  the  payment 
without  protest,  and  no  other  person  could 
complain.  The  contesting  belrs  who  received 
the  $3,000.  if  they  were  hdrs,  are  estop- 
ped, aa  they  have  received  and  acknowledged 
the  receipt  of  all  interest  they  have  In  the  es- 
tate. The  executor  of  Harriet  Mdiols  Cook 
is  estopped  from  claiming  that  the  payment 
was  made  without  autbority,  for  the  reason 
that  the  payment  was  made  upon  the  petitltm 
not  only  of  Arrlngton.  representing  the  other 
contesting  helra,  but  also  by  the  parties  rep- 
resenting Mrs.  Cook  In  the  contest  upon  the 
question  of  heirship.  This  was  not  a  claim 
against  the  estate  of  Harriet  Nichols  Cook  be- 
ing paid  out  of  the  estate  of  Enos  Nichols,  but 
it  was  a  compromise  and  a  settlement  enter- 
ed Into  by  the  parties  who  claimed  to  be  the 
only  surviving  heirs  of  Enos  Nichols,  deceas- 
ed, and  entitled  to  a  share  of  his  estate.  The 
court  found  that  Mrs.  Cook  was  the  sole  and 
surviving  heir.  Would  It  be  just  under  the 
proceedings  as  had  In  tills  case,  after  Mrs. 
Cook  had  petitioned  for  this  order,  and  by 
that  means  closing  the  litigation  against  her 
dalm  as  the  sole  heir,  to  now  repudiate  the 
action  of  her  testator,  and  say  that  the  ad- 
ministrator had  made  the  payment  of  the 
$3,000  wltbout  authority?  While  it  Is  true 
the  objection  to  the  allowance  of  this  item 
comes  from  the  administrator  of  the  Enos 
Nichols  estate,  yet  as  Harriet  Nichols  Cook, 
under  the  decree  of  the  court,  was  found  to 
be  the  only  h^r,  and  no  other  belrs,  credi- 
tors, or  persons  Interested  are  objecting,  and 
for  the  additional  reason  that  the  entire 
Nicbola  estate,  by  virtue  of  said  decree  of 
heliiBhip,  must  be  passed  to  the  Cook  estate, 
we  are  of  the  opinion  that  in  good  conscience 
the  plaintiff  In  error  should  have  been  given 
credit  for  this  Item. 

Section  6488,  R.  Ll  1910,  provides  for  the 
declaration  of  heirships  In  estates.  It  Is  there 
provided  that  all  persons  appearing  within 
the  time  as  prescribed  shall  file  their  written 
appearance  In  person  through  their  author- 
lied  attorney,  and  that  thereafter  such  pro- 
ceeding shall  be  had  as  provided  by  the  law 
In  cases  of  an  ordinary  civil  action;  that 
the  Issues  of  law  and  fact  arising  in  the  pro- 
ceeding shall  be  disposed  of  in  like  manner 
as  Issues  of  law  and  fact  are  tried  and  dis- 
posed of  In  dvll  actions  with  like  right  to  a 
motion  for  a  new  trial  and  appeal ;  that  the 
party  filing  the  petition  shall  In  all  subse- 
QUent  proceedings  be  treated  as  the  plaintiff 
therein,  and  the  other  parties  so  appearing 
shell  be  treated  as  tbe  defendants  in  the  pro- 
ceeding; that  an  appeal  shall  be  taken  In 
tbe  manner  and  to  the  court  provided  by  law 
in  casea  of  aiveal  in  probate  matters  genera 
ally ;  that  notice  of  taking  d^todtlwa  shall 


be  served  only  upon  the  parties-  or  tbe  attor- 
qeys  of  thp  parties  so  appearing  In  tbe  pro- 
ceeding; that  the  court  shall  determine  the 
heirship  to  the  deceased,  the  ownership  of 
his  estate,  and  the  interest  of  eadi  respective 
claimant  thereto,  or  therein,  and  persons  en- 
titled to  distribution  thereof,  and  the  final 
determination  of  tbe  court  thereupon  shall 
be  final  and  conclusive  in  the  distribution  of 
said  estate,  and  in  regard  to  the  title  to  all 
the  property  belonging  thereto ;  and  that  tbe 
cost  of  the  proceedings  sbaU  be  apportioned 
in  the  discretion  of  the  court  It  would  ap- 
pear from  tbe  foregoing  section  that  the  ad- 
mlnl^rator  of  the  estate  Is  ^ot  a  party  to  tbe 
proceeding  to  declare  heirship,  and  it  Is  his 
duty,  after  tbe  court  has  entered  a  decree  as- 
certaining who  are  the  heirs,  to  ^comply  witb 
tbe  orders  of  the  court  In  respect  thereto. 
He  has  no  personal  interest  in  the  estate. 
It  Is  his  duty  to  administer  the  estate  sub- 
ject to  the  orders  of  the  court  having  Juris- 
diction thereof.  The  parties  Interested  in 
the  estate  personally  are  the  parties  having 
claims  against  the  estate,  and  especially  the 
heirs  at  law  of  the  deceased.  There  Is  no 
contention  between  tbe  creditors  and  tho 
heirs  In  the  estate  for  whldi  tbe  plaintiff  in 
error  was  administrator.  We  are  therefore 
unable  to  see,  had  he  been  notified  of  the 
presentation  of  the  petition  asking  for  tbe 
order  directing  him  to  pay  the  $8,000,  that  he 
would  have  been  in  any  portion  to  have  re- 
sisted tbe  same. 

[3]  Tbe  law  looks  with  favor  upon  the 
settlement  of  disputed  daims,  realizing  thot 
It  Is  to  tbe  best  interest  of  sodety.  and  that 
little  benefit  Is  gained  by  protracted  litigation ; 
and  in  a  case  like  the  one  at  bar,  where  there 
is  neither  fraud  nor  mistake  alleged  or 
shown,  and  a  settlement  entered  into  by  the 
only  parties  claiming  an  Interest  In  the  es- 
tate, as  was  done  in  this  Instance,  when  ap- 
proved by  the  county  court,  and  the  court  or- 
ders the  administrator  to  pay  the  sum  so 
agreed  upon  and  approved,  and  the  admlnle- 
trator  In  good  faith  complies  with  the  order, 
be  should  not  be  made  to  suffer  bj  his  com- 
pliance with  sucb  ord». 

In  Petry  v.  Petry,  142  Ky.  064,  184  8.  W- 
922,  it  la  said: 

"A  valid  settlement  of  a  pmdhif  aoit,  In- 
duding  an  agreement  to  dismiss  the  somsk  de- 
prives the  party  of  the  right  to  thereaftsr  file 

an  amended  petition." 

In  Smith  V.  Smith,  88  Ga.  1S1,'81  Am.  Dec. 
761.  It  Is  said: 

"Compromises  of  doubtful  rights  are  upheld  by 
general  poUcy,  as  tending  to  prevent  litigation, 
in   all   enlightened  systems  of  JariRprudence. 

♦  •  •  Mucb  more  readily  will  courts  of  eq- 
uity give  effect  to  agreements  of  compromifte 
of  conflicting  dnims.  cspedally  when  they  par- 
take of  the  nature  of  family  arrangcracnts. 

*  *  *  An  agreement  entered  Into  upon  a 
suppositicm  of  a  rli^t  or  of  a  doubtful  right. 
thoiiiA  it  afterwards  comes  out  that  the  right 
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was  on  tbe  other  idde,  shall  be  binding,  and  the 
right  shall  not  prevail  against  the  agreement 
of  tbe  partiea.  Hie  compromise  of  a  donbtfnl 
right  Is  a  nfflelent  ftnmdatlon  for  an  agree- 
ment.'' 

In  BnnMB  t.  Bnnws,  1ST  Fed.  781.  70  a  a 
A.  867,  It  is  said: 

"A  contract  made  vithont  fraad  or  mistake 
may  not  be  modifled  Itr  a  court  of  eqnity  to 
(iTe  dther  pftrt?  a  better  hargaln,  while  he 
retains  all  the  benefits  of  the  original  trade. 
*  *  *  Ftunily  settleroenta  and  compromises 
of  confllctlQg  claims  to  property  are  encoarag- 
ed  the  courts.  They  wQl  not  be  avoided  for 
lnad«gnac7  of  consideration,  nor  without  dear 
looof  of  fraud  or  miataka.*' 

[4]  BelatlTe  to  tbe  $1,83S,  It  appears  that 
Ur.  Selly,  to  whom  this  earn  was  paid,  was 
hired  by  Mra.  Coolc,  and  after  her  death 
he  coDtinned  la  the  employ  of  her  execu- 
tor. Belly  presented  Ms  claim  for  services, 
not  to  hia  employer,  bat  to  the  adminis- 
trator of  the  Nichols  estate,  for  payment 
This  exp^ise  was  Incurred  by  him  while  rep- 
resenting the  Cook  estate,  and  the  payment 
Is  attempted  to  be  Justified  as  an  advance- 
ment to  bim  for  the  benefit  of  the  Cook  es- 
tate on  the  theory  that  under  the  decree  of 
the  county  court  all  tbe  assets  belonging  to 
the  Nichols  estate  must  later  on  be  transfer* 
red  to  the  Cook  estate,  as  she  was  decreed  to 
be  the  sole  heir  of  tbe  Enos  Nichols  estate. 
Tbe  administrator  of  the  Nichols  estate  did 
not  incur  the  expenses  of  Mr.  Selly,  nor  was 
this  expenditure  for  the  boieflt  ctf  the  es- 
tate for  which  be- was  administrator,  and  U 
he  had  paid  It  at  the  truest  of  Mrs.  Cook,  or 
the  executor  of  her  estate,  the  Nichols  estate 
would  not  have  been  liable  for  this  expense 
so  Incurred ;  but  tbe  estate  of  Mrs.  Cook 
might  have  been,  and  as  we  have  seoi,  the 
only  court  that  had  Jurisdiction  of  her  es- 
tate was  the  New  Jersey  court.  It  therefore 
follows  that  this  Item  was  not  a  charge 
against  the  ^nchols  estate.  When  the  item 
was  paid  out  of  the  Nichols  estate  for  the 
assumed  benefit  of  another  estate^  and  Id  do 
-wise  Incurred,  or  caused  to  be  expended,  by 
Tlnsoo,  and  not  itemized  as  required  by  stat- 
ute,  and  not  presented  to  tbe  county  court 
for  a  direction  to  pay,  the  payment  by  Vinson 
was  made  doubly  hazardous,  and  hb  cannot 
complain  because  this  item  was  charged  back 
to  him  by  the  trial  court  Nor  can  this  pay- 
ment In  any  way  be  ccoutnied  to  be  an  ad- 
vancement to  the  heir. 

Section  6458,  art  11,  c.  04,  of  the  statutes 
of  1810.  provides  that  an  heir  of  an  estate  at 
any  time  after  the  lapse  of  four  months 
from  tbe  Issuance  of  letters  of  administra- 
tion may  present  to  the  county  court  a  pe- 
tition praying  an  order  for  his  share  of  the 
estate,  and  upon  the  heir  giving  bond  with 
security  Cor  tbe  payment  of  his  part  of  the 
d^rts  of  the  estate,  and  by  giving  notice  of 
•Dcb  appUcatlMi  (section  6469)  personally  to 
tbe  administrator  and  all  penoni  therein  tn- 
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terested.  And  section  6461  provides  If,  upon 
the  bearing  of  sucb  petition.  It  Is  made  to 
appear  that  the  estate  Is  but  little  Indebted, 
his  share  may  be  set  off  to  him  without  loss 
to  the  creditors,  and  the  court  by  order  re- 
quire the  heir  to  execute  and  deliver  to  the 
administrator  a  bond  In  amonnt  and  with 
surely  to  be  designated  and  approved  by  the 
connty  Judge,  and  payable  to  the  administra- 
tor, and  conditioned  for  the  payment  when 
required  of  the  heir's  part  of  tbe  debts  due 
from  the  estate  to  its  creditors,  then  the  ad- 
ministrator shall  deliver  to  the  heir  his  part 
of  the  estate,  or  sucb  part  thereof  as  has  been 
designated  in  tbe  order  of  the  court,  and  the 
cost  thereof  shall  be  chargeable  against  the 
heir.  This  procedure  was  not  followed  In 
this  matter-;  but  the  administrator,  without 
any  showing  whatever,  or  any  authority  from 
the  court,  or  without  requiring  a  bond,  con- 
ditioned as  by  law  provided,  paid  to  Mr. 
Belly  the  $1,835  and  reported  the  Item  to  the 
county  court  for  credit.  There  Is  no  conten- 
tloD  that  this  item  was  a  claim  or  a  demand 
against  the  estate  of  Gnos  Nichols.  This 
charge  was  for  fees  and  expenses  claimed  by 
F.  H.  Relly.  representing  the  Harriet  Nichols 
Cook  estate,  which  sum  was  paid  by  the 
plaintiff  in  error,. not  as  a  claim  against  the 
estate  of  which  he  was  administrator,  but 
as  a  claim  against  the  estate  of  Harriet 
Nichols  Cook.  The  county  court  of  Potta- 
wattmile  connty  had  no  Jurisdiction  whatev- 
er over  the  estate  of  Harriet  Nichols  Cook. 
This  estate  was  under  the  supervision  of  the 
orphans'  court  of  New  Jersey.  It  will  not 
do  to  say  that  because  the  estate  of  Harriet 
Nichols  Cook  might  finally  be  chnrged  with 
this  Item,  and  that  It  would  be  the  duty  of 
the  court  in  New  Jersey  to  allow  the  claim 
against  her  estate,  and  the  Bnos  Nichols  es- 
tate would  be  transferred  to  the  Harriet 
Nichols  Cook  estate,  for  that  reason  the  coun- 
ty court  of  Pottawatomie  county  would  be 
authorized  to  order  the  administrator  of  the 
Snos  Nichols  estate  to  pay  dalms  due  from 
the  Harriet  Nichols  Cook  estate.  The  county 
court  of  Pottawatomie  county  was  absolutely 
without  any  Jurisdiction  in  the  premises,  and 
when  plaintiff  in  error,  as  administrator,  paid 
this  sum,  the  same  was  paid  at  his  peril. 
Besides,  It  would  appear  that  the  plaintiff 
In  error  Ignored  sections  6339  and  6340,  B.  U 
1910 ;  therefore  the  court  did  not  commit  er- 
ror In  holding  that  this  Iton  should  be  charg- 
ed back  against  the  administrator. 

What  has  been  said  regarding  the  payment 
of  the  $1,835  Item  will  apply  with  equal 
force  to  tbe  $300  Item.  The  same  rule  and 
tbe  same  law  apply  to  these  Items  equally. 

We  therefore  hold  that  the  Judgment  of 
the  trial  court  as  to  the  $3,000  Item  should 
be  reversed,  and  that  the  Judgment  should 
be  affirmed  as  to  the  $1,835  and  the  $390 
items,  and  It  is  so  ordered. 

OWBN.  C.  J.,  and  HARBISON,  JOHNSON, 
and  HIOOINS,  JJ^  ooncnr. 
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8BCITH  T.  CDRBBA.THBB'8  MBBOANTII^ 
OO.  etaL  (Now  SOSi.) 

(Supreme  CoQrt  of  Oklahoma.   Jane  24,  1&19. 
Behearing  Denied  Oct.  14,  1919.) 

(Bvttahtu  >v  thv  Oowi.) 

1.  Appeal  and  erbob  «=»327(2)  —  Pebsons 
not  intkeested  in  result  not  necbbsabt 

PASTIES. 

In  an  appeal  to  the  Stipreme  Conrt  foom  a 
determination  of  a  district  or  a  county  coort, 
persons  not  affected  by  or  interested  in  the  re- 
tnlt  need  not  be  made  parties, 

2.  Appeal  akd  ebbob  «=9327(12)— Mobtoa- 
oobs  not  neobssabt  fabtieb  on  appeal 
fbou  jttdguent  between  mobtoaoees  and 

niTEBVENBBS. 

In  an  action  by  B.  to  forecloee  n  chattel 
mortgage  given  by  H.  and  H.  and  to  aeenre  poa- 
■easlon  of  the  perwmal  property  described  there- 
in* dw  defondant  mortgagors  defaulted,  where- 
upon C.,  who  secured  a  mortgage  from  H.  and 
H.  nptm  the  same  property  after  the  petition 
of  S.  had  been  filed,  IntwTened.  wfaereupoo  the 
canse  proceeded  between  S.  and  C  for  the  sole 
purpose  of  determining  their  rights  nnder  their 
respective  mortgages,  final  Judgment  being  ren- 
dered In  favor  of  G.,  whereupon  S.  appealed 
without  making  H.  and  H.  parties.  H^d,  that 
H.  and  H.  were  not  necessary  parties  on  ap- 
peaL 

8.  -Chattel  uoBTaAass  «=9l55— Lib  pendens 

«=»8(4),  4,  22(3)— INTBBEST  AOQtTXBBD  AFTEB 

pETinon  to  foreclose  and  ua  pendens 

TILED  ROT  BBTECTXVB  AGAINST  MOBTOAQEB. 

On  the  merits  it  appeared  that  S.  failed 
to  refile  his  G^ttel  mortgage  within  three  years 
from  its  (niginal  recordatim  as  required  by  eeo* 
tion  4035,  Ber.  Laws  1910,  and  that  thereafter, 
and  after  the  filing  of  the  petition  herein,  C. 
secured  a  chattel  mortgage  upon  the  same  per- 
sonal property.  S.  concedes  that  by  virtue  of 
the  foregoing  section  of  the  statute  his  mortgage 
ceased  to  be  valid  as  against  subsequent  incum- 
brancers in  good  faith,  but  contends  that,  inas- 
much as  bis  mortgage  continued  to  be  valid  as 
between  the  parties,  the  doctrine  of  lis  pendens 
applies,  by  virtue  of  section  4732,  Bev.  Laws 
1910^  which  provides:  "When  the  petition  baa 
been  filed,  the  action  is  pending,  so  as  to  charge 
third  persons  with  notice  of  its  pend«icy,  and 
while  pending  no  interest  can  be  acquired  b; 
third  peraons  in  the  subject'matter  tiiereof  as 
against  the  plainttfiTs  title;  but  such  notice 
shall  be  of  no  avail  unless  the  summons  be  serv- 
ed or  the  first  publication  made  within  sixty 
days  after  the  filing  of  the  petition."  Held; 
(1)  The  failnre  to  refile  a  copy  of  the  chattel 
mortgage  was  not  fatal  to  the  instrument,  nor 
did  it  affect  its  validity  as  between  the  parties 
or  those  with  actual  notice  thereof;  (2)  that 
section  4782,  Bev.  Laws  1910,  applies  to  per- 
sonal property ;  (3)  that  when  the  petition  was 
filed  it  protected  the  plaintiff  to  the  extent  of 
'  preventing  the  acqoisition  of  any  interest  by 
third  persons,  in  the  8Ubjec^nlatter  thereof,  as 
at^nst  the  plaintifTs  title ;  (4)  that  the  plain- 
tiff's title  was  sufficient  to  entitle  him  to  the 
benefit  of  the  sUtute» 


Error  frrai  County  Coort,  Elowa  Oonn^; 
J.  B.  Carpenter,  Judge. 

Action  by  A.  J.  Smith  against  T.  D.  HndE- 
aby  and  N.  D,  Harris  to  foreclose  a  chattel 
mortgage  and  to  secure  possession  of  prop- 
erty, in  which  defendants  defaulted,  and  the 
Curreather's  Biercantile  Company  and  an- 
other appeared  as  interpleaders.  Judgment 
for  interpleaders,  and  plaintiff  brings  er- 
ror. On  retaearlng,  reversed  and  rwnanded* 
with  directions. 

Wylie  Snow,  of  Goalgate,  for  plaintiff  In 
error. 

Zlnk  A  CUne^  of  Hobart,  tor  defendants  In 
error, 

E^ANB,  J.  Upon  rehearing  we  are  con- 
vinced that  the  order  dismissing  the  appeal 
should  be  set  aside  and  the  cause  deeded  oa 
Its  molts. ' 

The  facts,  briefly,  are  these:  That  A.  J. 
Smith,  plaintiff  in  error  herein,  filed  his  peti- 
tion In  an  action  In  replevin  and  brought  salt 
on  the  20th  day  of  February,  1915.  to  fore- 
close a  chattel  mortgage  given  by  T.  D.  Hudc- 
aby  and  N.  D.  Harris.  Said  mortgage  ifoM 
filed  for  record  on  the  29th  day  of  December. 
1911.  On  the  24th  day  of  February,  1915.  the 
Curreather's  Mercantile  Company  and  G.  W. 
Green  filed  for  record  in  the  office  of  the 
county  clerk  a  mortage  given  by  Huckaby 
and  Harris  on  the  same  property ;  said  mort- 
gage being  ^ven  to  secure  a  debt  for  mer- 
chandise sold  the  year  prior. 

When  the  case  came  on  for  trial  in  the 
county  conrt,  Huckaby  and  Harris  made  de- 
fault and  dropped  out  of  the  case,  and.  Cur- 
reather's Mercantile  Company  and  G.  W. 
Oreen  appearing  as  Interpleaders,  a  trial  was 
had  for  the  sole  purpose  of  determining  the 
respective  rights  of  the  mortgagees  under 
their  respective  mortgages.  Upon  Judgment 
being  rendered  in  favor  of  the  interpleaders. 
Smith  appealed  to  this  court,  but  did  not 
Join  Huckaby  and  Harris  as  defendants  In 
error.  In  an  opinion  prepared  by  Mr.  Com- 
missioner West,  which  is  pending  on  rehear- 
ing, this  court  dismissed  the  ai^eal  for  fail- 
ure to  make  Huckaby  and  Harris  parties  to 
the  proceedings  to  reverse  the  Judgment  of 
the  lower  court. 

The  opinion  of  the  commissioner  which 
was  flled  November  20,  1917.  overlooks  an 
order  of  this  court  of  April  11,  1916,  overrul- 
ing motion  of  defendants  in  error  to  disnMss 
appeal,  wherein  this  court  considered  the 
precise  question  upon  which  the  coinmisslon- 
er  dismisses  the  appeaL  The  grounds  urged 
by  defendants  In  error  for  dismissal  were, 
of  course,  not  briefed  by  counsel  for  plaintiff 
lu  error,  in  view  of  the  prior  order  of  this 
court  Regardless  of  the  order  of  this  court 
overruling  the  motion  of  defendants  in  error 
to  dismiss  appeal,  the  (pinion  of  Commis- 
sioner West  seems  to  be  wrong  as  to  the  lav. 
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The  rnle  cororliv  appeals  of  ttds  diaracter  Is 
stated  In  8  C.  J.  1007,  |  9S8,  aa  follows: 

"Where  a  Jadgment  or  decree  la  rendered 
acaiust  a  part  only  of  coplaiotiffs  or  cudefcnd- 
anta,  an  appeal  on  writ  of  error  may  and  ahonld 
be  prosecuted  only  ]n  the  namea  of  those  pr^ 
vdieed,  and,  where  thoae  not  prejodiced  are 
idned  therdn,  the  petltlfai  or  writ  wUl  gener- 
allj  be  disDlased." 

[1]  Plaintiff  In  error  In  bis  petition  for  re- 
hearing dted  the  cases  of  Gillette  &  LIbby  t. 
Mnrpby  et  al.,  7  OkL  91,  64  Pac.  413 ;  South- 
ern  Pine  Lumber  Co.  et  al.  t.  Ward  et  al.,  16 
OkL  131.  85  Pac.  459.  The  flftb  paragraph 
of  the  syllabus  of  the  latter  case  reads: 

"In  an  appeal  to  the  Sapreme  Court  from  a 
determination  of  a  district  court,  persons  not 
affected  by  or  Interested  in  the  resolt  need  not 
be  made  parties." 

Other  cases  in  point  are  Ontcalt  t.  Collier, 
8  OkL  473,  68  Pac.  642 ;  Chappie  et  al.  t. 
Qidney,  38  OkL  696.  899.  134  Pac.  869;  De 
BiAt  T.  Farmers'  Exchange  Bank  et  aL,  46 
OkL  258,  259,  265,  148  Pac.  830.  As  It  was 
wholly  immaterial  to  Huckaby  and  Harris 
whether  plaintiff  in  error  or  defendants  In 
error  herein  prerailed  in  the  county  court, 
they  cannot  be  affected  by  the  dedsion  of 
this  court  The  opinion  of  the  conmitssloner 
dismissing  the  ai^al  should  be  set  aside, 
and  the  case  should  be  decided  oa  Its  merits. 

[2,  S]  The  case  upon  its  merits  requires  the 
construction  of  section  4035,  Bev.  Laws  1910, 
relating  to  refiling  mortgages  on  personal 
property  at  the  end  of  three  years,  and 
section  4732,  Rer.  Laws  1910^  relating  to  the 
doctrine  of  lis  pendois. 

Counsel  for  plaintiff  in  error  c<Kicedes  that 
Us  cllrat  did  not  reflle  his  chattel  mortgage 
within  three  years  from  its  original  recorda- 
tion, and  that  thereafter,  by  virtue  of  the 
statute,  it  ceased  to  be  valid  as  against  cred- 
itors of  the  mmtgagor  and  subsequent  pur- 
diasns  or  incumbrancers  In  good  faith.  But 
he  says  that  the  defendant  in  error  baring 
taken  the  chattel  mortgage  upon  which  be 
bases  his  claim,  after  the  plaintiff  had  filed 
Us  petition  in  the  present  action  for  the  pur^ 
pose  of  forecloidng  his  H&i  and  securing  pos- 
session ot  the  specific  personal  property  cov- 
oed  both  mor^ges,  no  interest  adverse 
to  his  title  was  acquired. 

We  think  the  contention  cS  counsel  Is  well 
token.    Section  47^  reads  as  follows: 

"When  the  petition  has  been  Sled,  the  ac- 
tion is  pending,  so  as  to  charge  third  persons 
■with  notice  of  its  pendency,  and  while  pending 
no  interest  can  be  acquired  by  third  persons 
in  the  subject-matter  thereof  as  aeainst  the 
plaintiff's  title;  but  such  notice  shall  be  of  no 
avafl  unless  the  snmmosB  be  served  or  the  first 
publication  made  within  sixty  days  after  the 
filing  of  the  petition." 

The  Supreme  Court  of  New  Mexico,  in 
passing  upon  the  effect,  as  between  the  par- 


r  ties,  of  failure  to  reflle  a  chatty  mortgage^ 
under  a  statnto  stmtlar  to  our  own  held  that 
the  failure  to  reflle  a  coj^j  of  a  <^battol  mort- 
gage is  not  fiital  to  the  Instrument,  nor  does 
It  affect  Its  validity  as  between  the  parties 
or  tiiose  with  actual  notice  thereof.  Hunt 
V.  Gragg  et  aL,  19  N.  Af.  460.  145  Pac.  136. 

If  the  first  duttel  mortgage  herein  was 
good  as  between  the  parties,  notwithstand- 
ing it  was  not  reflledi  and  this  is  not  serious- 
ly disputed,  then  when  the  petition  was  filed, 
the  action  being  tot  foredosnre  and  the  pos- 
session of  spedflc  pers<mal  property,  no 
interest  could  be  acquired  by  third  perstma  in 
the  subject  of  the  action,  as  against  the 
plaintiff's  title.  The  statute  seems  to  be 
quite  dear  on  this  point,  and  its  a^illcabillty 
Is  not  seriously  denied  by  counsel  for  the 
plaintiff  In  error,  unless,  as  they  contend,  the 
doctrine  of  Us  pendens  does  not  apply  to  per- 
sonal property.  We  are  unable,  however,  to 
agree  wltti  this  oontentl<xi.  So  far  as  con- 
cerns Oie  eztenslm  of  the  rule  to  personalty. 
It  may  be  urged  that  every  consideration  of 
necessl^  and  of  public  policy  whldt  demands 
and  Justlfles  the  law  of  lis  poidens,  as  ap- 
plied to  real  estate,  also  demands  and  justl- 
fles the  application  of  the  same  law  to  per- 
sonal property.  In  fact,  the  ease  with  which 
pownelty  could  be  transferred  to  parties 
having  no  notice  of  the  litigation  Is  much 
greater  than  in  the  case  of  real  estate.  The 
probability  of  the  defendant's  entirely  de- 
feating the  object  of  the  suit  by  a  transfer 
of  the  property  pendente  lite  Is  rather  grat- 
er in  the  case  of  personal  than  of  real  es- 
tate; and  the  necessity  of  some  law  pro- 
hibiting such  transfer,  to  the  prejudice  of 
the  prevailing  party,  is  therefore  greater  in 
the  former  case  than  In  the  latter.  While 
there  are  decisions  implying  that  lis  pendens 
does  not  apply  to  personal  property,  the  de- 
cided weight  of  authority  is  In  favor  of  ex- 
tending the  doctrine  to  such  property.  17 
R.  C.  L.  S  18.  tit  Lis  Pendens. 

In  this  action  which  Involves  the  foreclo- 
sure of  a  Hen  an  the  possession  of  spedflc 
personal  property,  filing  the  petition  protect* 
ed  the  plaintiff  to  the  extent  of  preventing 
the  acquisition  of  any  interest  by  third  per- 
sons In  the  subject-matter  thereof,  as  against 
the  plaintiff's  title.  Marshall  v.  Shepard.  23 
Kan.  321.  That  the  plaintiff's  title  was  suffl- 
dent  to  entitle  him  to  invoke  this  section  of 
the  statute,  see  Holland  v.  Cofield,  27  Okl. 
469,  112  Pac.  1032,  where  It  was  held  that 
the  word  "title,"  as  used  In  the  statute,  must 
be  construed  "In  its  broadest  meaning  and 
most  comprehensive  signification." 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  reversed  and  remanded, 
with  directions  to  proceed  in  accordance  with 
the  views  herein  expressed. 

OWEN,  C.  J.,  and  RAINEZ,  JOHNSON, 
and  HARRISON,  JJ.,  concur. 
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OABDEN  et  aL  T.  HTJMBLB.   (No.  8541.) 

(Supreme  Court  of  Oklahoma.    April  8»  1919. 
Rehearing  Denied  Oct.  14,  19190 

(Svllabut  hy  th4  Court.) 
X  Afpeai,  and  ebbob  ^1001(1)— Vbedict 

AND  JUDOUNT  BBA80NABLT  8CFP0SIBD  BT 
■TIDEJTO>  SnaTAXHSD. 

In  an  action  for  the  recover/  of  money  and 
for  speidfic  real  property,  the  aame  la  mable 
bj  a  jury,  and  when  auch  a  case  Is  tried  to  a 
Jury,  and  there  is  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury  and  the  judg- 
ment of  the  trial  court,  the  Judgment  of  the 
lower  court  will  not  be  disturbed. 

2.  Tbux  ^s>260(1)  —  IirarsDonQN  substah- 

TIAIXT  GOVBBXD  BT  THOSE  QIVBIT  FBOFEKLT 
DBNIBD. 

It  is  not  error  to  refuse  to  give  a  request- 
ed instruction  that  correctly  states  the  law,  if 
subBtantiolly  the  same  instructioti  is  embodied 
in  the  charge  of  the  court  to  the  jury  and  the 
charge  as  a  whole  correctly  states  the  law  ap- 
pUcable  to  the  facts  in  the  case. 

8.  IRDIAHB  «=3>16(1)— ObIU.  IXA,8B  FOB  TBAB 
OF   FABUZHO  ZAND  ARBB  PENDIHQ  UEASB 

VALID. 

An  oral  agricultural  lease  upon  the  lands 
of  a  full-blood.  Cherokee  may  bd  made  during 
the  existence  of  a  valid  and  unexpired  lease, 
for  the  ensuing  year,  but  only  for  a  fair  rental, 
and  near  the  espiratiou  of  a  valid  lease,  that 
the  tenant  may  know  what  he  has  to  depend  on 
for  the  ensuing  year,  but  in  no  case  can  the 
oral  lease  be  for  more  than  one  year. 

4.  Appeal  and  kbbob  ^s1047(1)— Iiifbofbs 
aduibsion  ob  bejectiok  of  bvjdencb,  if 
not  prejudicial,  habhlb8s. 
The  improper  admission  or  rejection  of  ev- 
idence, if  not  prejudicial  to  the  party  complain' 
Ing,  is  not  grounds  for  reversoL 

It.  SUFFICIEKCT  OF  XVIDENCK. 

Evidence  in  the  case  at  bar  examined,  and 
held  sufficient  to  sustain  the  Judgment  <^  the 
trial  court. 

Error  from  District  Court,  Cralsr  County; 
Preston  S.  Davis,  Judge. 

Suit  for  Injunction  by  John  D.  Humble 
against  Frank  Garden,  William  Pace,  and 
Pearl  Smltli,  with  cross-petition  by  defend- 
ants, and  suit  by  William  Pace  against  John 
D.  Humble.  Cuses  consolidated  for  trial  and 
Judgment  for  plaintiff  Humble  against  Pace, 
Oarden,  and  Smith,  and  they  bring  error. 
Affirmed. 

W,  T.  Rye  and  W.  H.  Komegay,  both  of 
Yinita,  for  plalntlfiTa  In  error. 

Seymour  Riddle  and  Albert  D.  Bennett, 
both  of  Miami,  for  defendant  In  error. 

McNFULI/,  J.  John  D.  Humble  filed  suit 
in  the  district  court  of  Craig  county  asking 
for  an  injuuctiou  against  Frdnk  Cardeu, 
William  Pace,  and  Pearl  Smith,  to  enjoin 


said  defendants  from  trrapasslnsr  on  certain 
lands  and  for  damages.  The  defendants  be- 
low asked  possession  of  said  premises  and 
died  a  cross-petition,  this  being  in  case  Na 
1860.  William  Pace  filed  suit  against  the 
plalntur,  being  case  No.  1893,  and  asted  for 
damages  against  John  D.  Hnmtde  in  the  sum 
of  $3,000,  for  trespassing  on  this  same  land. 
John  D.  Humble  claimed  possession  of  said 
land  by  reason  of  an  oral  lease,  and  Face 
and  others  claimed  i)ossesslon  of  said  land  by 
reason  of  a  written  lease.  The  cases  were 
consolidated  and  tried  to  a  Jury,  and  the 
Jury  found  in  favor  of  Humble  and  against 
Pace  and  others  and  fixed  fbe  damages  In 
tbe  sum  of  |100. 

[1]  Tbe  first  assignment  of  error  Is  that 
the  court  erred  In  oTwmllng  the  motion  for 
new  trial,  and  states: 

"This  beliv  a  nonjury  case,  tlie  appellate 
court  will  review  and  weigh  die  evidence,  and, 
if  the  we^ht  of  evidence  is  against  the  Judg- 
ment of  the  lower  court,  the  appellate  court  will 

reverse  the  judgment.*' 

Section  4903  of  the  Revised  Laws  of  1910 
Is  as  follows: 

"Issues  of  law  must  be  tried  by  the  court, 
unless  referred.  Issues  of  fact  arising  in  ac- 
tions for  the  recovery  of  money,  or  of  specific 
real  or  personal  property,  shall  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence be  ordered,  as  berdnafter  provided." 

This  was  a  can^  for  the  recovery  of 
money  and  the  possession  of  specific  real 
property  and  was  strictly  a  Jury  case.  The 
law  governing  the  weight  given  to  tbe  finding 
of  the  Jniy  has  been  laid  down  by  this  court 
as  follows: 

"Where  titers  Is  erldenee  reasonably  tending 
to  support  Uie  Tsrdlct  of  the  jury  or  the  judg- 
ment of  the  trial  court,  the  judgment  of  the 
lower  court  will  not  be  disturbed."  Frazier 
Brick  Co.  v.  Berber  (Ardmore  Nat.  Bank)  1G2 
Pac.  205;  Berryhill  v.  ThraUkill,  160  Pac.  874; 
Kapp  V.  Levyson,  160  Pac.  457,  58  OkL  651; 
EoBE  V.  Alexander,  161  Pac.  807;  First  Nat. 
Bank  of  Checotab  v.  Lewis,  161  Pac.  175. 
(Only  one  of  the  above  eases  has  been  official> 
ly  reported.) 

[B]  The  evidence  was  conflicting;  the  de- 
fendant Humble's  contention  being  that  he 
had  been  renting  said  land  h^  verbal  agree- 
ment for  four  or  five  years  prior  to  the  In- 
stitution of  this  suit  for  a  year  at  a  time, 
and  that  in  October,  1914,  he  again  rented 
the  land  for  the  year  1915.  This  was  denied, 
and  the  plaintiff  In  error  claimed  possession 
by  virtue  of  a  written  lease,  which  had  becu 
approved  by  the  Department  of  Interior, 
The  case  was  tried  on  a  question  of  fact, 
and  tbe  evidence  being  conflicting,  the  jury 
made  Its  findings  upon  said  Issue  of  fact, 
and  the  verdict  having  been  approved  by 
tbe  trial  court,  this  court  will  not  disturb 
the  same  on  appeal  if  there  is  any  evidence 
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xeuonably  taidlng  to  support  said  verdict. 
From  an  emuinatlm  of  the  record  tbere 
ma  sufficient  erUenoe  to  son>ort  the  find- 
ings of  the  Jory. 

{1}  TtM  idalntur  complained  tbat  the  court 
refused  to  give  Instmcttons  Nos.  2.  S,  4,  and 
6  offered  on  behalf  of  plaintiff  In  error.  In- 
struction Na  2  offered  by  said  plalntUt  In 
error  was  Inctnporated  In  instmctlott  No.  7, 
given.  Instnictlon  No.  4,  requested  by  the 
plaintiff  In  error,  we  do  not  think  cwrectly 
stated  U»  laWp  but  the  portion  of  the  aame 
that  correctly  stated  the  law  was  lncorp(wat- 
ed  in  InstmctlonB  Nos.  8  and  6.  given.  In- 
Btmctlon  Na  8,  b^ng  a  peremptory  Instruc- 
tim,  was  properly  refused  by  the  court.  Xn- 
Btmction  No;  5  was  on  the  question  of  dam- 
ages. The  court  submitted  the  measure  of 
damages  Oiat  eaiA  party  would  be  entitled 
to  In  Instmctkn  Na  S  g^vra  by  the  court. 
This  was  not  excepted  to  by  plaintUia 
tn  <e;rror,  and,  the  jnry  having  found  tlut 
Humble  was  rightfully  in  possession  of  the 
premises,  the  measure  of  damages  the 
plaintiff  in  errcv  would  be  mtttled  to  would 
not  be  material,  as  the  jury  ftrand  they  wwe 
not  entitled  to  possession. 

ThlB  court  has  laid  down  the  following 
nle  as  to  Instmetlau: 

*^t  la  not  error  to  refuse  to  give  an  Instroo- 
tion  that  eiwnetly  states  the  law,  if  sabstan- 
tlally  the  same  instmetton  is  embodied  In  the 
chai^  of  the  court  to  the  Jury  and  the  charge, 
taken  aa  a  whoje,  correctly  statea  the  law." 
St  Louis  ft  S.  F.  Bj.  Oo.  T.  Walker,  81  OU. 
•4M,  122  Pec.  492. 

[4]  nte  next  assignment  of  error  waa: 
The  court  permitted,  ovor  the  objection  of 
the  i^intUfs  in  error,  the  following  questions 
and  answers: 

"Q.  Did  yon  consult  any  attorney  in  the  state- 
ment of  facts  of  yonr  lease?   A.  Yes. 

"Q.  Who  din  yon  aee?   A.  Mr.  Thompaon. 

**Q.  What  did  you  do  after  you  consulted 
yonr  attorney,  Mr.  ThompsoDT  A.  I  went  back 
and  vent  to  work.** 

These  questions  were  objected  to  by  plain- 
tiff in  error  and  overruled.  No  evidence 
was  introduced  as  to  what  instructions  Mr. 
Thompson  gave  to  the  defendant  in  error, 
Humble,  and  we  are  unable  to  see  In  what 
way  the  same  was  prejudicial  or  could  tn 
any  way  Influence  the  Jury. 

Tbla  coort  has  held: 

The  improper  admission  or  rejection  ot  ev- 
idence, if  not  prejudicial  to  the  party  com- 
plaining. Is  not  ground  for  reversaL'*  City  of 
Anadarko  t.  Argo,  35  OkL  115,  128  Pac.  600. 

The  next  question  presented  is:  Bzcessive 
damai^  niere  was  no  «miplalnt  made  as 
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to  the  Instruction  given  by  the  court  as  to 
tlie  measure  of  damages.  This  controversy 
arose  over  Qie  possession  of  some  600  acres 
of  land.  While  it  is  true  the  defendant  in 
error  was  in  possession  of  the  same,  still 
we  are  unaUe  to  aay  fran  the  evidence  that 
the  Judgment  for  $100  would  be  excessive. 

[3]  The  next  question  presented  {daln- 
tiff  In  error  deals  with  Uie  question  of  full- 
blood  Cberokees  leasing  the  land  which  In- 
duded  their  hinnestead  without  the  consent 
of  the  Secretary  of  the  Interior,  tor  a  period 
of  <me  year.  Counsel  in  his  brief,  after  clt> 
Ing  section  19  of  the  Act  of  April  26,  1006, 
c.  1S76,  84  Stot  144,  and  the  Act  of  May  27, 
1908,  c  109, 85  Stat  812,  states  as  foOows: 

"It  ia  probable  that  Congress  intended  to 
confer  the  power  on  a  foll-blood  to  lease  his 
homestead  for  one  year,  but  the  act  does  not  so 
provide,  unless  the  Secretary  of  the  Interior 
approves.  Th»  pndilbition  Is  against  alienation 
of  the  homestead  at  aU.  With  toe  approval 
of  the  Beeretary  of  the  Interior,  a  lease  could 
be  made  for  more  thfn  a  year,  making  the  in- 
ference that  wltoout  the  approval  it  eoold  be 
made  fbr  one  year  and  no  morfti'* 

The  courts  have  adopted  or  practically 
ad(^ited  the  rule  flut  a  fOll-blood  may  lease 
the  homestead  tor  a  period  of  one  year  by 
verbal  lease  as  stated  in  the  case  of  U.  8. 
T.  Noble,  287  U.  S.  74.  85  Sup.  Ct  582,  68 
L.  E;d.  844.  Then  the  same  rule  and  reason 
would  apply  to  a  lease  to  be^n  in  the  future 
that  would  apply  to  a  written  lease  for  five 
years  to  b^ln  in  toe  future.  This  court  has 
laid  down  the  tollowlng  rule  In  the  case  of 
Hudson  T.  Hfldt: 

"A  valid  lease  for  agricnltoral  purposes  of 
a  restricted  Greek  allotment  may  be  made  dur- 
ing the  eziatence  of  a  prior,  valid  lease,  provided 
it  is  made  for  a  fair  rental,  near  the  termina- 
tion of  the  existing  leaee,  and  that  It  does  not 
extend  the  term  more  than  five  years  from  the 
date  of  the  last  lease."  Hudson  v.  Hildt,  61 
Okl.  369.  151  Pae.  1068;  Brown  v.  Tan  Pelt, 
166  Pac.  102. 

Under  the  reasoning  of  the  above^titled 
cases,  an  oral  lease  made  to  September  or 
October,  1814.  tor  a  fair  coaslderatl^m,  be> 
ginning  January  1, 1815,  for  toe  year  1915,  is 
v«)id,  altoottgh  there  waa  a  vaUd  lease  cm 
said  land,  wldcb  did  not  expire  until  De- 
cember 81, 1814. 

We  see  no  material  error  to  the  record  or 
to  the  assignment  of  errm  pototed  out  by 
the  platotifb  to  error. 

The  Judgmoit  of  toe  trial  court  la  there- 
fore affirmed. 
All  the  Justloes  concur. 


Digitized  by 


Google 


106 


184  PACIFIC  BEPORTEE 


(OkL 


(76  Okl.  9) 

WALCHER  et  aL  v.  FIRST  PRESBYTERI- 
AN OHDRCH  OF  NORMAN,  OKL. 
(No.  10414.) 

(Snpreme  Court  of  OUahoma.   Sept  16,  1919. 
Reheari&s  Denied  Oct  14,  1919) 

(BvUdbuB  »y  the  Oour*.) 

1.  MnmoxFAL  cobpokations  4=3011  —  Nux- 

BAJSOB  4=961— LAOUDBIES  IfAT  BX  KKQV- 
LATBD  THOUGH  NOT  "VVISASCK  PXB  SB." 

A  laundry  ii  not  a  "nuisance  per  se,"  but 
acting  under  the  police  and  sanitary  powen  a 
cit7  may  regulate  tiie  eitabUsbmait  and  openip 

tion  of  BBme, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nuisance 
Per  Sa.] 

2.  CONSTITDTIONAL  lAW  «=>296(1)— MuniCI- 
PAL  BEOULATION  OT  LAUNDBIBB  nOT  WIXH- 
OTJT  DUE  FBOCESS  OF  LAW. 

It  is  not  depriving  one  of  bis  property  with- 
out due  process  of  law  for  a  city,  acting  nnder 
ita  police  and  sanitary  powers,  to  regulate  by 
ordinance  a  business  deleterious  to  public  health, 
morals,  safety,  or  welfare  of  its  inhabitants. 

8.  MtmiCXPAL  OOBPOBATIONB  ^s>625— Obdi- 

itance8  to  fbouotx  fubuo  hbluxh  ahd 

wblpabb  huot  be  BEASONABLE. 
Ad  ordinance  of  a  regulatory  nature  In  con- 
travention of  the  natur^  rights  of  individuals 
must  be  reasonable,  and  a  court  must  be  able 
to  see  that  it  will  tend  to  promote  tbe  public 
health,  morals,  safety,  and  welfare. 

4.  Evidence  4=»5(1),  14— Coubt  wiu.  take 

JUDICIAI.  notice  of  CHANQZHG  0OHDIIION8 

IN  MANNER  OF  UYINQ. 
A  court  in  passing  upon  an  ordinance  of  a 
regulatory  nature  as  to  whether  it  is  reasonable 
and  will  tend  to  promote  the  public  health,  mor- 
als, safety,  or  welfare,  can  take  judicial  notice 
of  the  dianging  conditltHis  in  manner  of  living 
and  matters  of  common  knowledge. 

6.  CoNBTiTmoNAi.  LAW  «=>239,  295— Liv- 
ery BTABI.E  AND  OABAOE  KEEPERS    <&=»4^ — 

Municipal  cobfokations  4=3611,  626  — 
Police  and  banitabt  BEauLATton  or  loca- 
tion OF  LAURDBIE8  AB  TO  0BUBCHE8  AND 
80H00UI  DUB  PBOCBBB  OF  LAW. 

In  the  Instant  case,  plaintifEs  attempted  to 
install  machinery  and  operate  a  laundry  within 

10  feet  of  the  First  Presbyterian  Church  of  the 
City  of  Norman,  in  violation  of  an  ordinance 
prohibiting  the  installation  and  operation  of  an 

011  mill,  tannery,  cotton  gin,  steam  laundry,  m'a- 
chine  diop,  garage,  or  blacksmith  shop  within 
150  feet  of  a  church,  school,  or  hospital,  on  the 
theory  that  the  ordinance  was  void  and  in  viola- 
tion of  the  fourteenth  amendment  of  the  fed- 
eral Constitution.  Beld,  that  sudi  an  ordinance 
is  of  a  regulatory  nature  and  reasonable,  and 
within  the  police  and  sanitary  powers  of  a  city 
to  enact  and  enforce,  and  not  in  violation  of  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion. 

Error  from  District  Court,  Cleveland  Coun- 
ty; F.  B.  Swank,  Judge. 


Suit  for  Injunction  by  the  First  Presbyteri- 
an Church  of  Norman,  Okl.,  against  C.  T. 
Walcber  and  others.  Judgment  for  plaintllE, 
and  defendants  bring  error.  Affirmed. 

T,  C.  Whiteley,  of  Qutbrie,  for  plalnUffii  In 
error. 

W.  Ix  Eagleton,  of  Norman,  for  defendant 

in  «TOT. 

BIGGINS,  J.  Tbe  city  coancil  of  the  dty 
of  Norman  passed  an  ordinance  prohibiting 
certain  business  within  160  feet  of  church, 
school,  or  hospital;  the  second  section  of  the 
ordinance  being  as  follows: 

"It  shall  be  unlawful  for  any  person,  part* 
nersidp  or  corporation  to  install,  maintain,  car- 
ry on,  operate  or  run  an  oil  mill,  tenncry,  cotton 
gin,  steam  laundry,  machine  shop,  garage,  or 
blacksmith  shop  within  ISO  feet  of  any  church 
building,  school  hoase  or  hospital,  within  the 
limits  of  tbe  city  of  Norman,  Oklahoma,  and 
tbe  carrying  on,  maintaining  or  running  of  any 
of  tbe  above  mentioQed  businesses  within  said 
150  feet  of  any  cbarcb,  school  building  or  liospi- 
tal  be  and  tbe  same  is  hereby  declared  to  be  a 
nuisance  and  subject  to  abatement  upon  suit  of 
any  citizen  or  organization  affected  thereby." 

The  plalntlfts  in  error,  believing  the  ordi- 
nance to  be  void.  Installed  machinery  and  be- 
gan to  operate  a  laundry  within  10  feet  of 
the  First  Presbyterian  Church  of  that  city. 
Upon  suit  being  brought  by  the  church,  the 
lower  court  by  virtue  of  the  ordinance, 
strained  tbe  operation  of  the  laundry,  wherfr 
upon  an  appeal  was  taken  to  this  court 

[1-3]  The  plalntlCts  In  error  contended  that 
the  ordinance  declares  a  laundry  a  nuisance 
per  se,  which  Is  beyond  the  power  of  the  city 
council  so  to  do,  and  is  in  violation  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  and  cites  as  authority  the 
following  opinions:  In  re  Tie  Loy  (C.  C.)  26 
Fed.  611;  In  re  Sam  Kee  (C.  C.)  31  Fed.  680; 
In  re  Lee  Sing  (C.  C.)  43  Fed.  859;  In  re 
Hong  Wah  (D.  C.)  «i  Fed.  824 ;  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  fi  Sup.  Ct  730,  28  U 
Ed.  1145;  Tick  Wo  v.  Hopkins,  118  U.  S. 
369,  6  Sup.  Ct.  1064,  80  U  Ed.  220. 

The  defendant  In  error  contends  that  the 
ordinance  does  not  declare  a  laundry  a  nui- 
sance per  se,  but  merely  regulates  the  opera- 
tion of  same,  and  cites  the  following  cases: 
Ei  parte  Jones,  4  Okl.  Cr.  74,  109  Pac.  570; 
Duncan  Electric  &  Ice  Co.  v.  City  of  Duncan, 
166  Pac.  1048;  In  re  Lacey,  108  Cal.  326,  41 
Pac.  411,  38  L.  K.  A.  640,  49  Am.  St  Rep.  93. 

The  cases  dted  by  plaintiffs  In  error  arose 
In  California,  where  certain  cities  passed  or- 
dinances apparently  intended  to  place  re- 
strictions upon  Chinese  operating  laundries, 
by  either  declaring  the  same  to  be  a  nuisance 
and  preventing  the  operation  of  same  in  the 
city,  or  In  certain  portions  of  same,  which  was 
usually  a  major  portion,  or  by  requiring  a 
certain  percentage  of  the  property  owners  to 
agree  thereto,  or  that  a  certain  permit  mast 
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be  first  obtained,  and  leaving  it  to  tbe  arbi- 
trary act  of  some  dtj  cdklal  to  grant  or  re- 
fuse this  permit 
26  Cyc  727,  lays  the  following  law  down: 
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'^niler  power  to  r^nlate  lanodrles  monidpat 
itiea  may  reqnire  aa  police  regnlatloiis  that 
lanndriea  tball  b«  confined  to  certain  parts  of 
the  dty,  and  that  they  shall  be  carried  on  only 
in  bnildings  of  brick  or  Btone,  and  within  certain 
reasonable  hours.  But  it  seems  that  an  ordi- 
nance Is  InTslld  whidi  rwinires  the  consent  <d  a 
certain  nnmber  of  tax  payers  and  dtisens  of  the 
vidnlty  for  the  establishment  of  the  bnainess.'* 

Ex  parte  Lacey,  snpra,  Is  a  case  very  sim- 
ilar to  the  case  at  bar.  The  city  of  Los  Ange- 
les 1^  ordinance  prohibited  a  steam  shoddy 
and  carpet  beating  machine  within  100  feet 
of  a  church,  schoolhouse,  or  residence.  Lacey 
disregarded  this  ordinance,  claiming  the  same 
to  be  Told  for  the  reason  given  by  plalntlfFs 
In  error  in  this  case,  was  tried,  convicted,  and 
Imprisoned,  and  sought  release  on  a  writ  of 
babeas  corpus.  In  discossiog  the  legality  ot 
Hie  ordinance  the  court  stated: 

*^e  see  nothing  In  ^e  language  of  this  ordi- 
nance contrary  to  the  great  prindplea  of  onr 
government  We  see  nothing  there  depriving 
petitioner  of  any  fondamental  right  In  the 
exercise  of  its  police  and  sanitary  power,  the 
city  has  attempted  to  regulate  the  business  of 
beating  carpets  by  steam  power.  Under  Its 
const! tntional  gran^  It  had  the  right  to  regnlate 
tills  bn^ess.  The  use  of  steam  power,  of  It- 
■elf,  within  munidpal  territory,  has  always 
been  recognised  as  a  proper  subject  of  regnla- 
tkm;  and.  In  addition,  here  it  may  well  be  as- 
aomed  that  the  dost  and  other  disacreeable  and 
vnhealthy  matters  arising  in  such  quantities 
from  the  beating  of  carpets,  aa  would  naturally 
be  indicated  by  the  use  of  steam  power,  are  a 
constant  source  of  danger  and  menace  to  the 
good  health  and  general  welfare  of  the  nelgh- 
borhood  where  located. 

**GoneediDg  the  business  covered  by  the  provi- 
sions of  tiiia  ordinance  not  to  constitute  a  nui- 
sance per  ae,  and  to  stand  upon  diffpreot  grounda 
from  power  factories,  street  obstructions,  and  the 
like,  still  the  case  is  made  no  better  for  petition- 
er. HiIb  is  not  a  question  of  nuisance  per  se, 
and  the  power  to  rebate  la  in  no  way  depend- 
ent opon  such  conditions.  Indeed,  as  to  nni- 
•ances  per  se,  the  general  laws  of  the  state  are 
ample  to  deal  with  them.  But  tiw  business  here 
involved  may  properly  be  classed  with  livery 
stables,  laundries,  soap  and  slue  factories,  etc. 
— a  dass  of  basin  ess  undMtaking  In  the  conduct 
of  which  police  and  sanitary  regulations  are 
made  to  a  greater  or  less  degree  by  every  dty 
in  the  country.  And  in  this  class  of  cases  it  is 
no  defense  to  the  validity  of  regulation  ordl- 
nanoes  to  say.  *I  am  committing  a  nuisance,  and 
I  insist  upon  being  heard  before  a  court  or  jury 
upon  that  question  of  fact*  In  this  dass  of 
cases  a  defendant  has  no  such  right   •   *  * 

"It  cannot  be  urged  that  petitioner  is  deprived 
of  his  property  without  due  process  of  law,  for, 
as  is  said  by  Judge  Dillon  in  hta  work  ui»on 
Munidpal  Corporations  (section  141),  In  speak- 
ing of  police  and  sanitary  regulations:    *It  la 


well  setUed  that  law  and  regulations  of  this 
diaractier,  though  they  may  disturb  the  enjoy- 
ment of  Individual  righta,  are  not  uncmistitv- 
tlonal, .  flion^  no  provislcm  Is  made  fw  com- 
pensation fOr  sncfa  disturbances.' " 


We  flnd  .tliat  t&e  ordinance  of  Qie  titj  ot 
Neman  does  not  declare  laundries  a  nnl- 
sBDce  per  se,  but  mexely  regulates  the  same, 
and  being  within  Qie  police  powers  of  a  dty, 
looking  to  the  public  healtb,  safety,  or  wel- 
fare of  fbe  Inhabitants  of  the  dty,  la  not  a 
vtolatlon  of  the  fovrteentii  amendment  to  the 
Constitution  of  the  United  States. 

[4,  i]  Aa  ordinance  of  a  regolatory  nature 
in  contraveatloD  of  the  natural  rlgbts  of  In- 
dividuBle  must  be  reasonable;  that  is,  the 
court  must  be  aUe  to  aee  tbat  it  will  tend  to 
promote  the  public  bealtb,  mozals,  aafetj,  or 
welfare.  19  Ruling  Case  Law,  112.  A  court 
passing  upon  an  ordinance  of  regulatory  na- 
ture in  dedding  whetber  It  Is  reasonable  can 
take  judicial  notice  of  matters  of  ONnnum 
knowledge  and  of  chaBging  con^tlona  in 
maimer  of  living.  It  la  witbln  tlie  memwy 
of  thoee  of  this  ace  that  Uie  washing  of 
clothes  formerly  waa  the  w<^  of  the  boua^ 
hold,  or  Bome  poor  person  living  In  the  com- 
mnnity,  then  the  Chinese  came  altHig  and 
opened  up  what  was  called  a  laundry,  usual- 
ly consisting  of  one  or  two  rooms,  the  woit 
being  done  by  hand,  and  such  was  the  fact 
whoi  the  opinions  of  the  federal  court  above 
dted  were  written.  But  as  time  passed,  tlie 
populatlMi  became  more  deneeb  labcnvsavlng 
machinery  was  invoited,  great  numbers  on- 
ployed,  and  tiie  atdted  dot^ies  of  a  d^,  from 
those  in  all  walks  of  lUs,  were  gaUiered  at 
one  place  to  be  made  dean.  In  addltloo  to 
the  deanslng.  there  Is  now  the  noise  ot  ma- 
chinery, many  voices,  smoke  from  the  steam 
boll^s,  all  of  vrtdch  would  have  a  tendency  to 
greatly  disturb  the  quietude  of  those  at  pub- 
lic worship,  children  at  sdiool,  or  the  sick  In 
hospitals.  Ccmseauently,  we  find  that,  under 
the  present  well-known  conditions,  it  la  with- 
in the  police  powers  of  a  dty,  looking  to  the 
public  health,  safety,  and  welfare  of  its  in- 
habitants, to  pass  sudi  regulatory  ordinances 
as  the  one  In  question,  and  that  anch  an  or- 
dinance is  not  unreasonable,  arUtrary,  or 
discriminating. 

In  the  instant  case,  the  contract  for  the 
rental  of  the  building  was  let  before  the  pas- 
sage of  the  ordinance;  bnt  such,  we  find, 
does  not  take  away  from  a  dty  its  police  and 
sanitary  powers  to  regnlate  the  business  In 
question.  The  machinery  was  Installed  and 
c^ration  of  the  laundry  was  begun  after  the 
passage  of  the  ordinance,  and  In  the  face  of 
same,  as  to  the  power  of  a  dty  to  relate  an 
established  business,  by  requiring  it  to  seek 
other  locations  therein,  we  express  no  opin- 
ion. ' 

Judgment  afltoned. 
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HABT-PABB  CO.  t.  DUNCAN. 

(Na  782S.) 

(Saprem*  Goiut  of  Oklahoma.    Oct  17,  1916. 
Rehearing  Denied  OcL  14,  lSi9J 

(Svllabut  Iv  <Ae  Court.) 
"L  Attaohment  «=»250— On  motion  to  dib- 

OHABOB  HEAEINO  UPON  AITIDATITS  AND  OTH- 
KB  EVIDENCE  NBCESaABT. 

While  the  statutory  proceeding  apoo  a  mo- 
tion to  discharge  an  attachment  Is  entirely  Inter- 
locatory,  not  affecting  the  merits  of  the  original 
action,  and  a  "trial"  in  a  strict  legal  sense  is  not 
contemplated,  yet  when  the  groands  of  attach- 
ment  are  controverted  by  motion  to  discharge, 
a  beariiv  upon  the  affidavits  or  other  evidence 
adduced  is  reqnlnd,  and  a  determination  of  the 
(inestloDS  of  fact  and  law  must  necessarily  be 
had.  Upon  such  hearing  the  rules  of  law  ordi- 
narily governing  the  trial  of  such  gueetions 
ought  properly  to  be  applied  by  the  court  or 
judge  to  whom  tiie  motion  Is  prraented. 

2.  Motion  to  dkohaboe  attaohunt  —  Db- 
mubbeb  to  evidence. 
Becord  examined,  and  held  error  to  sustain 
A  demurrer  to  the  evidence  offered  to  sustain  the 
ground  of  attachment  set  forth  in  the  affidavit. 

Oommlssionerc^  Opinion,  Division  No.  S. 
Brror  from  District  Court,  Tillman  Coun- 
ty; T.  P.  Clay,  Judge. 

Action  by  the  Bort-Parr  Company  against 
Joseph  T.  Dnncan.  From  an  order  discharg- 
ing an  attactameat,  plaintiff  brings  error. 
BefTOrsed  and  remanded  for  bearing  on  the 
motion  to  discharge  attadunent 

Motinta  &  Davis,  of  Fiedraldc,  Fred  B. 
BUlB,  of  Lawton,  and  Chester  L  Long  and 
Aoatln  M.  Cowan,  both  of  WIdilta,  for  plain- 
tffC  In  error. 

WllKn  A  Boa^  of  Frederick,  for  defendant 
In  error. 

BIjBI&KMOBB,  C  TUs  Is  an  aK>Ml  fKnn 
an  order  of  the  district  court  of  Tillman 
ooon^  discharging  an  attachment. 

On  July  IS,  1016,  the  idalntlff  conuttOKed 
action  against  defendant  to  recover  on  cer- 
tain promlsBory  notes  evidencing  the  pnr- 
diase  price  of  madilnery  sold  It  to  dafrad* 
ant.  Upon  the  filing  ot  proper  affidavit  and 
bond,  an  <nder  of  attachmwt  was  Issued  and 
levied  upon  the  inopnty  of  defmdant;  the 
gronnd  (tf  attadunoit  being  that — 

"The  defendant  fraudulently  contracted  the 
drt>t,  or  fraudulently  incurred  the  liability  or  ob' 
Ugation  tor  wUdi  tlie  suit  la  brought.** 

On  October  2,  1916,  dtfendant  moved  the 
discharge  of  the  attachment ;  the  motion  be- 
ing accompanied  by  his  affidavit  stating: 

"That  the  alleged  grounds  for  attachment  con- 
tained in  plaintiffs  affidavit  herein  are  wholly 
untrue,  and  this  affiant  speciScall;  denies  that 
he  fraudolentiy  contracted  the  debt  sued  on  by 


plafaitiS  hsT^,  and  fUrAer  specifically  denle» 
that  be  fraod^eotiy  Inenrred  the  liability  at  ■ 
obligation  toi  wUdi  Aia  suit  Is  brought  And 
this  affiant  further  says  tiiat  said  obligation  was 
incurred  by  him  entirely  In  good  faitb  and  with- 
out frand  (tf  any  kind  m  his  part;  and  furthsr 
afllant  saldi  not** 

Upon  bearing  of  said  motkm  the  conrt  sos- 
talned  a  demurrer  to  the  evldoioe  of  plaln- 
tifl  and  ordoed  die  attachment  dlsdiarged. 

[1]  The  sole  question  for  owsUeratlon  la 
whether  the  trial  oourt  erred  In  sustaining 
such  demurrer. 

The  evidence  offered  by  plalntU^  cmslBt- 
Ing  of  affidavits,  documents,  and  oral  testi- 
mony, disclosed  that  defendant  gave  his  or- 
der to  the  plaintiff  for  certain  nudiinery,  ac- 
companying and  as  a  part  of  which  was  a 
financial  or  property  statement  signed  by  him 
setting  forth  that  he  wajs  the  owner  o^  and 
had  good  title  duly  registered  to,  320  acres 
of  land  In  Tillman  county,  OkL,  of  the  value 
of  913,000,  incumbered  to  the  extent  of  $4,000; 
that  the  plaintiff,  believing  such  statement  to 
be  true  and  relying  thereon,  accepted  such 
order  and  sold  to  him  the  machinery ;  that  in 
fact  he  was  not  the  record  owner  of  but  80 
acres  of  land  In  said  county. 

While  the  statutory  proceeding  upon  a  mo* 
tion  to  dlscbaqse  an  attachment  is  entirely- 
Interlocutory,  not  affecting  the  merits  of  the 
original  action,  and  a  *^rial"  In  a  strict  le- 
gal saiie  Is  not  contemplated,  yet,  when  the 
grounds  of  attachmoit  are  controverted  b^ 
motion  to  discharge,  a  hearing  vpmi  the  af- 
fidavits or  other  evidence  adduced  is  re- 
quired, and  a  determination  cf  the  questions 
of  fact  and  law  must  necessarily  be  had. 
Upon  such  hearing  the  rules  of  lav  ordi- 
narily govmUng  the  trial  of  such  questions 
ought  properly  to  be  applied  by  the  court  or 
Judge  to  whom  the  motitm  la  presented. 

"A  demurrer  to  the  evidence  admits  all  facta 
proven,  admits  the  existence  of  the  (acts  which 
there  Is  evidence  tending  to  prove,  and  all  the 
reasonable  Inferences  which  may  be  drawn  from 
tiie  evidence.  The  question  on  demurrer  Is: 
Does  the  evidence,  considering  only  that  which 
Is  favorable  to  the  demnrree  and  yielding  to  him 
the  full  benefit  of  the  reasonable  inferences 
wliich  it  supplies  and  fomishcs,  entitle  him  to 
recover?'  Grow  v.  Grow.  40  OkL  455,  lS9  Pac. 
122. 

The  statement  made  by  deftmdant  was  ob- 
vlondy  for  the  lnfozmati<m  of  the  plaintiff 
and  to  be  acted  upon  by  it  In  the  particular 
trausacUui  inv<dved.  Tbe  plalqtiff  was  au> 
tborlsed  to  rely  upon  It  Independently  of 
any  seardi  of  the  county  reocwds  to  ascertain 
end  establish  Its  tmtiifalneaa.  niat  It  did 
so  rely  In  extending  credit  to  the  defendant, 
and  that  the  statement  was  materially  ftilse. 
Is  undisputed. 

[2]  The  evidence  adduced,  uncontradicted, 
together  with  the  reasonable  Inferences 
wiiich  it  supplies,  In  our  opinion,  strongly 


^nFor  othw  «MM  SM  same  topic  uid  KET-NUUBER  in  all  Kcy-Numlwreil  Dlg«aU  and  Indexes 


Digitized  by 


Google 


Ok];) 


(lit 


trads  to  cAtablldi  the  grotmd  at  atta<diiiient 
■et  fortlk  In  tbe  affidavit  It  should  bave 
been  consldend  and  welcfhed  by  the  court 
and  order  made  thereon  determining  the  que*- 
tkm  of  tact  Involved.  The  demaner  was 
flwrettne  rannieaaely  nistalned. 

The  order  diacbarglnx  the  attachment 
ahould  be  set  aside,  and  the  cause  remanded 
for  hearing  on  the  motion  to  discharge. 

PSK  OUBlAlf.  Adopted  In  wbtdflL 


m  ou.  ut) 

ABMSTBONO  t.  FHILUPB  et  aL 

(No.  9458.) 

(Si^eme  Court  of  Oklahoma.   Oct  14,  1919.) 
(S^Uabiu  by,  Editorial  Staff.) 

1.  ^NDOB  AND  PUBCHASEB  «=>221— StATD- 
TOBT  FBOTISIOR  TBAT  DBVKAa&KCK  HU8X  BI 
BHCOBDBD  BEPEALED  BT  BTATDTB  AS  TO  HT- 
HOCBNT  FVBOHABBBS. 
BeT.  Laws  1910,  S  1158,  defining  the  rights 
of  innocent  pDrchasers,  having  been  enacted  In 
1897  and  being  in  conflict  with  section  4021  In 
tiie  Statutes  <^  1890,  providing  that  defeasance 
miat  be  reeorded*  rqiealed  that  sectkm  by  tin- 
pUeatlon  mtU  tte  adoption  of  the  1910  Code. 

Z,  VbNDOS  AlTD  PUBOHASCS.  ^9221--STAT01X 
BBLATINO  TO  BOKA  HDX  FUBCIIA8EB8  OVBB- 

cous  BT  paovisioH  or  bevisioh  —  "Lat- 

IBB." 

Rev.  Laws  1910,  (  1158,  defining  rights  of 
Innocent  purchasers,  though  adopted  by  legisla- 
ture as  pnrt  of  the  Code  at  sanie  time  it  adopted 
section  402],  requiring  a  defeasance  to  be  re- 
eorded,  conflicts  with  that  sectiim  on  same  snb- 
Jeetmatttr.  and  under  section  8168,  the  latter 
aection  4021  prevails  over  sectioB  1168;  *'lafe- 
ter,"  as  used  in  section  8158,  referring  to  place 
ct  arrangement  in  the  Code. 

On  rehearing.    Former  opinion  modified, 
and  petition  denied. 
For  former  oploloD,  see  181  Pae.  716. 

PER  CURIAM.  In  the  original  opinion  it 
is  said,  In  effect,  that  when  section  1168,  Bev. 
Laws  of  1910,  is  CMiaidered,  that  the  very 
most  defendant  Frank  PhlUlps  and  those 
cialmfng  under  him  were  entitled  to  was 
protection  for  the  purchase  price  paid,  etc., 
as  provided  by  said  section.  On  rehearing  it 
ts  urged  that  secti<m  4021,  Bev.  Laws  of  1910, 
is  squarely  in  conflict  with  section  1158, 
supra,  and  that,  in  the  event  it  is  finally  de- 
creed that  the  deed  executed  by  Bdlnnle  Arm- 
strong to  her  grandfather  is  a  mortgage^  the 
rights  of  defendant  Frank  Phillips  and  those 
<^lmlng  under  him  are  governed  by  section 
4<^1.  This  section  was  not  called  to  the  at- 
tention of  the  court  in  any  of  the  briefs  filed 
Id  tbe  eaun  ^viooa  to  the  dedslon  of  this 
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court,  and  ttte  provlsl<nu  of  this  section  were 
overlooked  and  not.  considered  by  the  court 
The  eectbm  reads  as  ftdlows: 

"When  a  grant  of  real  property  purports  to 
be  an  absolute  cmveyance,  but  Is  intended  to  be 
defeasible  on  the  performance  of  certain  condi- 
tions, such  grant  Is  not  defeated  or  affected  as 
against  any  person  otber  than  the  grantee  or  hia 
heirs  or  devisees  or  persons  having  actual  no* 
tice,  unless  an  instrument  of  defeasanoe,  duly 
executed  and  acknowledged,  shall  have  been  re- 
corded In  the  office  of  the  ragiBCer  of  deeds  of 
the  county  where  the  proper^  la  attoated." 

[1, 2]  It  is  In  tbe  Statutes  of  1890.  Section 
1168  was  oiacted  in  1897,  and,  being  In 
conflict  with  section  4021,  repealed  the  same 
lmpllent1(H).  This  was  the  state  of  the 
law  on  this  questiou  until  the  adoption  by 
the  Legislature  of  the  1910  Code.  Both  sec- 
tions were  lncoriK>rated  therein.  Section 
1158  Is  found  in  the  Code  under  the  subject 
of  "Conveyances"  (chapter  13,  p.  291,  Rev, 
Laws  of  1910),  and  section  4021  Is  found  in 
the  Code  under  the  subject  of  "Mortgages" 
(<^pter  48,  p.  1049,  Bev.  Laws  of  1910).  It 
thus  appears  that  these  two  provisions  of  the 
Code  were  adopted  by  the  Legislature  at  the 
same  time,  and  since  we  are  of  the  ot^nka, 
as  contended,  that  they  are  In  conflict  and 
b{>th  cover  tbe  same  subject-matter.  It  la 
necessary  to  determine  which  controls,  ^e 
solution  of  this  question  is  found  In  diapter 
76,  I  8158,  of  the  same  Code,  whi<^  reads: 

"If  the  provisions  of  any  Code,  title,  cbaptei 
or  article  conflict  witii  or  contravene  the  provi- 
sions of  any  former  Code,  title,  chapter  or  arti- 
cle, the  pT0vfsi<ms  of  tbe  latter  Code,  tiUe,  chap- 
ter or  article  must  prevail  as  to  all  matters  and 
questions  arising  thereunder  out  of  the  saus 
subject-matter.** 

It  seems  to  us  that  the  clear  Import  oit  thla 
provision  Is  that  If  any  former  Code  con- 
flicts with  the  present  Code  the  present  Code 
shall  govern,  and  that  if  any  chapter,  title, 
or  article  of  the  present  Code  conflicts  with 
the  provisions  of  any  former  title,  chapter,  or 
article  In  the  same  Code,  tbe  provisions  at 
the  latter  title,  chapter,  or  article  must  pre- 
valL  We  think,  under  the  above  rule  of  am- 
structlon,  the  word  "latter,''  as  applied  to 
two  conflicting  provisions  in  the  same  Code, 
must  be  held  to  have  reference  to  place  or  ar- 
rangement From  this  It  follows  that  sec- 
tion 4021  Is  the  applicable  provision. 

We  have  re-examined  the  record,  and  are 
still  of  the  opinion  that  as  to  whether  tbe 
Minnie  Armstrong  deed  should  be  deemed  a 
mortgage,  plalntifPs  evidence  Is  sufficient  to 
withstand  the  defendant's  demurrer.  If  up- 
on tbe  trial  the  deed  is  held  to  be  a  mortgage, 
the  burden  will  be  ou  the  defendants  to  show 
that  they  are  innocent  purchasers. 

We  therefore  adhere  to  the  Conner  opinlcn, 
except  as  herein  modified,  and  the  petition 
for  rehearing  Is  denied. 


«E9Fer  otbsr  easM  see  sama  toplo  and  KST-NUMBER  la  all  K«r>NumlMr«d  Dlcarta  and  IndezM 


Digitized  by 


Google 


110 


184  PACIBIO  REPOBTEB 


in  okL  im 
DBUMBIOHT  ct  bL  r.  BBOWN  et  aL 
CNa  «8M.) 

(Bnjtreme  Oonrt  of  Oklahoma.   July  16,  1919. 
Behearing  Denied  Oct.  14,  1919.) 

(SyUabua  by  the  Court.) 

1.  CoiTTBACTS  4=9211— Tna  ab  bssencb  of 

COKTUOT  ICDBT  BX  CIXABS^X  KTATED. 

Section  968,  Rev.  Laws  of  1910,  provides: 
"Time  it  aeTer  conridered  a«  ctf  the  essence 
of  a  contract,  nnlen  tv  its  tma»  expresdy 
BO  provided." 

iUldiougfa  no  particular  form  of  expresrioD  is 
necessary,  it  must  appear  from  the  plainly  ex- 
ptened  prorfalonB  contained  In  a  contract.  In- 
dependent of  all  eztraneooB  matter  or  circum* 
stances,  that  it  vu  the  intention  of  the  par- 
ties thereto  that  time  should  he  the  essence 
thereof. 

2,  contbacts  «=3l75(2)— bvidkncb  «=>461(1) 
— Evidence  as  to  pseuhinabt  neootia- 
nons  SHowina  this  as  or  the  essbncs  ad- 
msaiBU. 

Where  plaintlfEs  allege  that  time  is  the  es- 
■ttice  of  a  contract,  and  it  docs  not  so  appear 
from  the  expressed  provtirfonB  tiiereof,  {Plaintiffs 
are  not  prejndiced  by  permitting  defendants  to 
Jntrodnee  testimony  omoemiiv  tiie  negotiations 
leading  up  to  die  execution  of  the  contract  for 
the  puriHMe  of  showing  the  Intention  of  the 
parties  thereto;  but  such  preliminary  negotia- 
tions  may  not  be  considered  for  the  purpose  of 
varying  or  contradicting  tbe  plain  terms  of  the 
Inslrument, 

8.  COKTEAOTB  ^SBSOl—BlOOnST  or  DKFOaiT 

pEBumD  TBotroH  cohtraoi  hot  complki- 

■D  XN  aPKOUriKD  TUB. 

FaOnre  to  complete  a  railroad  within  the 

time  specified  in  the  contract  will  not  defeat  the 
recovery  of  money  deposited  in  escrow  as  a 
consideration  for  the  construction  of  the  road, 
where  time  Is  not  shown  by  tbe  expressed  pro- 
visions of  the  contract  to  be  of  tbe  essence 
thereof,  and  where  in  all  other  respects  there 
has  been  a  compliance  with  its  terms. 

Error  from  District  Court,  Muskogee  Coun- 
tj ;  B.  P.  De  Grafreni^d,  Judge. 

ActloQ  by  Aaron  Dromright  and  others 
against  Frank  Brown  and  others.  Judgment 
for  defendants,  and  jdalnttOb  bring  error. 
Affirmed. 

Earl  Foster,  of  Sapnlpa^  and  Dillard,  Al- 
len it  Dniard,  of  Tulsa,  for  plaintiffs  in 
wror. 

N.  A.  Gfbstm.  J.  L.  Hull,  and  T.  Gibson, 
all  of  Muskogee,  for  defendants  In  error. 


BAINBY,  J.  Aaron  Dnimright  et  al.. 
citizens  of  Drumrlgbt,  Okl.,  brought  action 
against  Frank  Brown,  R.  D.  Long,  and  the 
First  National  Bank  of  Muskogee  to  recover 
926,000  deposited  by  plaiotifCs  in  escrow  In 


said  bank,  subject  to  the  terms  of  a  written 
contract  entered  Into  between  plaintiffs  and 
defendants,  wherein  it  is  provided  that  de* 
fe&dants  Brown  and  Lcng  shall  procure  the 
constmctiMi  by  the  OB  Fltids  ft  Santa  FA 
Ballway  OfKupany  of  a  road  from  Pemeta. 
Okt,  Into  and  tbrougb:  the  town  of  Dmm- 
rlght ;  said  road  to  connect  with  a  line  al- 
ready built  fKHn  Oostalng,  Okl.,  to  Pemeta. 
OkL,  and  wltli  the  line  tnm  Jennings  and 
Oilton,  Okl.  It  was  also  provided  therein 
that  the  ctmstruction  of  the  line  of  raUway 
into  tbe  town  of  I^mrlght  from  the  town 
of  Pemeta  should  be  completed  by  the  1st 
day  of  July,  1916,  and  fnnn  Jennings  and 
Ollton  not  lato  than  the  1st  day  of  Septon- 
ber,  1910w  The  fourth  section  of  artlde  1  of 
tbe  contract  provides: 

"If  tbe  completion  of  said  line  [Jennings  and 
Oilton  to  Dnimrigbt]  is  delayed  to  a  date 
later  than  September  1,  1915,  on  account  of  the 
failure  to  secure  right  of  way  on  which  to  build 
tbe  same,  then  tbe  time  to  complete  the  same 
shall  be  extended  after  Septembtt  1, eaoal 
to  the  period  of  such  delay." 

It  is  further  provided  In  said  contract  that 
the  time  limit  fw  the  construction  of  said 
line  of  raUway  shaU  not  be  binding  in  ttw 
event  thct  construction  Is  dtiUiyed  on  account 
of  failure  to  get  right  of  way  over  wbldi  to 
build  the  road,  "provided  such  failure  la 
caused  by  delays  occasioned  by  legal  pro- 
ceedings which  are  being  prosecuted  with 
reasonable  vigor  and  dispatch."  Tha  road 
into  Drumrlgbt  frcMU  Pemeta  was  completed 
by  July  1,  1915,  but  tbe  line  from  Jennings 
and  Ollton  to  Drumtight  was  not  completed 
until  November  14,  1915. 

[II  Plaintiffs  contend  that  time  was  of  the 
essence  of  the  contract,  and  that  tte  failure 
to  complete  the  road  from  J«inlnga  and  Oll- 
ton to  Dmmrlght  by  the  date  of  September 
1,  1915,  constitutes  a  breach  of  tbe  contract 
and  a  forfeiture  of  the  $25,000  now  on  de- 
posit in  the  Pi  ret  National  Bank  of  Muskogee^ 
Section  968,  Bev.  Laws  of  1910,  provides: 

"Time  is  never  considered  as  of  the  essence 
of  a  contract;  unless  by  Its  terms  expressly  so 
provided." 

See  Snyder  v.  Stribling.  13  Okl.  205,  89 
Pac.  283,  affirmed  In  Snyder  v.  Kosenbaum, 
215  U.  S.  261,  80  Sup.  Ct.  73,  64  U  £d.  186. 

Although  no  particular  form  of  expression 
is  necessary,  it  must  appear  from  the  plain- 
ly expressed  provisions  of  the  contract.  In- 
dependent of  all  extraneous  matter  or  dr- 
cumstances,  that  It  was  the  Intention  of  the 
parties  thereto  that  time  should  be  the  es- 
sence thereof.  Standard  Lumber  Co.  v.  Mil- 
ler &  Vidor  Lbr.  Co.,  21  Okl.  617,  96  Pac. 
761;  Wlebener  et  al  v.  Peoples,  44  Okl.  32, 
142  Pac.  1036,  Ann.  Cas.  1916E,  748;  Shen- 
ners  v.  Adams,  46  OkL  368, 148  Pac.  1028. 
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at*  P.) 


Ill 


[2]  Plalnttfffl  error,  In  tbat  the  trial 
conrt  permitted  defendants  to  introduce  testi- 
monj  as  to  ttie  nesotiationa  leading  np  to  the 
Blgnlng  of  the  contract;  the  purpose  of  this 
teatimony  being  to  show  that  the  parties  to 
the  ctmtract  did  not  have  In  mind  making 
time  as  of  the  essence  thereof.  A  literal 
int^retatlon  of  the  statute  would  preclude 
plalntUTs'  recovery  on  the  theory  tbat  time 
Is  of  the  essmce  of  the  contract,  because  It 
was  nowhere  shown  that  time  was  stipulated 
to  be  of  the  essence  thereof.  It  Is  therefore 
difficult  to  see  wherein  plalntifFa  could  be 
prejudiced  by  the  Introduction  of  testimony 
tending  to  show  what  Importance  the  parties 
attached  to  the  date  spedfled  for  the  com- 
pletion of  the  road.  In  case  of  doubt  as  to 
the  meaning,  all  the  negotiations  between  the 
parties  should  be  considered  in  construing  a 
contract  13  Corpus  Juris,  544,  {  615,  and 
cases  therein  dted;  Laraont  Oas  &  Oil  Oo. 
V.  Doop  &  Frater.  39  Okl.  427,  135  Pac.  393 ; 
Parley  v.  Board  of  Educatl<»i,  162  Pac.  797 ; 
Bearman  t.  Dux  Oil  ft  Gas  Oo^  166  Pac. 
199. 

The  rnle,  however,  Is  that,  whereas  prellm- 
tnary  negotiations  between  the  parties  to  a 
contract  may  be  considered  for  the  purpose 
of  determining  their  meaning  and  Intention, 
ttiey  may  not  be  considered  for  the  purpose 
of  varying  or  contradicting  the  plain  terms  of 
the  Instrument.  6  Ruling  Case  Law.  229,  S 
22a  Under  section  968,  Rev.  Laws  of  1910. 
beretofore  quoted,  the  plaintiffs  assume  the 
burden  ct  proving  time  to  be  c»f  the  essence 
ct  the  contract  unless  they  can  point  out 
wberebi  lay  its  terms  It  Is  expressly  so  pro- 
vided, and  it  was  not  error  for  the  trial  court 
to  permit  defendants  to  Introduce  testimony 
as  to  the  pr^lmUwry  negotiations  leading 
up  to  Its  execution. 

The  trial  court  found  that  time  was  not 
of  the  essence  of  the  contract,  and,  after  a 
careful  reading  of  the  counsel's  briefs  and 
a  review  of  the  evidence  in  the  record,  we 
are  at  the  opinion  that  the  trial  oourt  was 
correct  in  its  findings  of  fact  and  concluidons 
of  law.  Willie  the  testimony,  in  some  re- 
nnets, is  conflicting.  It  strongly  indicates 
that  the  primary  object  of  the  citizens  of 
Drumright  was  to  secure  the  construction 
of  a  railroad  Into  the  dty  at  a  reasonably 
early  date.  A  road  had  been  constructed 
from  Gushing  east  to  Pemeta,  and  there  was 
dangra-,  If  a  line  was  not  built  into  Drum- 
right,  that  business  would  be  drawn  away 
from  Drumright  to  Pemeta,  and  that  even- 
tually the  industries  and  Inliabltants  of 
Drumright  would  locate  at  Pemeta,  where 
Bhipi^g  facilities  could  be  had.  The  clos- 
ing of  the  contract  to  construct  the  road  Into 
Drumright  from  Pemeta  removed  the  fear 
that  people  would  move  from  Drumright  to 
Femeta,  and  the  construction  of  the  road  into 
Dmmr^ht  from  Pemeta  destroyed  the 
diance  of  a  rival  town  at  Pemeta,  thus  se* 


curing  to  Drumright  the  primary  advantage 
which  it  was  hoped  to  gain  by  the  contract. 
The  trade  advantage  coming  to  Drumright 
from  the  north  and  east  through  a  road  from 
Jennings  and  Oilton,  and  the  advantages 
which  Drumright  would  have  over  Oilton  as 
a  trade  center  from  such  road,  seem  to  have 
been  a  secondary  consideration.  The  time  of 
the  completion  of  the  road  from  Jennings 
and  Oilton  to  Drumright,  therefore,  does  not 
seem  to  liave  Ijeen  considered  of  the  essence 
of  the  contract 

[3]  Plaintiffs  also  all^  error,  in  that  the 
trial  court  permitted  testimony  to  be  intro- 
duced as  to  the  difficulties  eucotmtered  in 
the  construction  of  the  road  and  the  con- 
dualon  of  law  that  the  road  was  completed 
within  a  proper  extension  of  time  by  reason 
of  the  failure  to  secure  right  of  way  owing 
to  the  Impossibility  of  securing  actual  pos- 
session thereof  for  the  purpose  of  construct- 
ing said  road.  Inasmuch  as  we  have  held 
that  time  was  not  of  the  essence  of  the  con- 
tract. It  is  unnecessary  to  discuss  that  fea- 
ture of  the  cas&  We  are  convinced,  bowerar, 
that  the  road  was  completed  wltbln  a  rea- 
sonable time,  and.  If  there  was  a  compliance 
with  the  contract  In  all  other  respects,  tiie 
failure  to  complete  the  road  by  the  date 
spedfied,  time  not  having  been  shown  by  the 
expressed  provisions  of  the  contract  to  be 
the  e»^ce  thereof,  plaintiffs  cannot  defeat 
the  recovery  the  defendants  of  the  moaer 
deposited  in  escrow  awaldns  the  coatiBseavj 
ol  the  completion  of  the  road. 

It  is  Bignlflcent  fliat,  although  plaintiffs 
now  contend  that  time  wbb  at  the  easeaoe  of 
the  contract,  no  complaint  wag  made  nntU 
the  road  had  been  cfmstructed.  It  Is  ad- 
mitted that  the  line  had  not  been  laid  Into 
Drumrigbt  from  Jennings  and  Oilton  nntU 
November  Ist,  ftnd  that  Oie  road  was  not 
actually  oompldxd  and  fre^ht  and  passen- 
ger trafllo  commaieed  thereon  Into  Drum- 
right  until  November  14th.  Plalntlfts  noti- 
fied tba  bank  aa  November  5,  1915,  not  to 
pay  over  the  money  to  defendants  Brown  and 
L<Hig.  If  plaintiffs  had  regarded  time  aa  of 
the  essence  of  the  contract,  such  notice  would 
probably  have  been  given  not  later  ttaac 
September  1,  1915. 

The  case  of  Cotver  t.  Vt  Smith  ft  W.  R. 
Co..  23  Oki  1S9.  99  Pac  786.  dted  by  coun- 
sel for  plaintiffs.  Is  dearly  distinguishable 
from  the  case  under  consideration,  for  there- 
in it  was  held  that  it  was  the  intention  of 
the  parties  to  the  contract  to  make  time  the 
essence  thereof.  The  finding  of  the  trial 
court  herein,  which  Is  sustained  by  the 
terms  of  the  contract  and  by  the  testimony, 
was  that  it  was  not  the  Intention  of  the 
parties  to  make  time  of  the  essence  of  the 
contract  Likewise  other  cases  dted  by 
plaintiffs  In  error  are  distinguishable  from 
the  case  under  consideration. 

The  condusion  we  have  reached  renders 
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it  nimecessary  to  consider  otber  errors  al- 
lured by  plaintiffs. 

Tlie  Jadgment  of  tiw  lower  court  1b  a> 
cordlugly  afflnned. 

OWEN,  G.  J.,  and  KANE,  HABBISON, 
and  JOHNSON,  JJ^  concur. 


(78  OU.  42) 

COVINGTON  v.  CATER.     (No.  10087.) 
(Supreme  Coart  of  Oklahoma.    Sept.  80,  1919.) 

(SyUahua        the  Court.) 
L  Apfkai.  ajsd  bbrob  4=»029(2)— Motion  to 

BEIHOTATB  AND  TO  VACATE  DIBUISBAL  NOT 
PABT  OF  BIIX  OF  EXOEPnONB. 

Where  a  party  seekins  to  revers*  an  order 
of  the  district  court  in  overmllng  a  motion  to 
vacate  a  former  order  dlsmisBiiix  an  appeal 
from  the  Justice  court  and  to  rdastate  the 
CBiue  attempt!  to  appeal  from  audi  Mder  on 
a  transcript  of  the  record  containing  a  bill  of 
ezcepttone  signed  «nd  allowed  by  the  trial  judge, 
and  when  such  motion  to  reinstate  the  cause 
and  vacate  the  order  of  dismissal  is  not  incor- 
porated In  the  said  bill  of  exceptions,  or  attach- 
ed or  annexed  thereto,  or  identified  in  said  bill, 
then  said  motion  is  not  properly  made  a  part 
of  the  bin  of  exceptions,  and  therefore  not  prop- 
erly made  a  part  of  tiie  record  in  the  cause,  and 
this  court  wilt  ,  not  review  the  action  ot  tiie 
trial  court  In  overruling  the  same. 

2.  BzoinioNa,  Bxu.  or  4s»o  —  Zitcorpoba- 

TXON  or  PAFEB  AS  PABT  OF  BIIX  Or  EXCEP- 
nOKB. 

If  a  paper  which  is  to  constitute  a  part  of 
the  bUI  of  exceptions  is  not  incorporated  in  the 
bod;  of  the  bill,  it  must  be  annexed  to  it,  or 
so  marked  by  means  of  identificatioii  mentioned 
in  the  bill  as  to  leave  no  doubt,  when  found 
bk  the  record,  that  it  Is  the  one  mentioned  or 
referred  to  in  the  bill  of  exceptions. 

S.  Appeal  and  ebbob  «s9635(1)— Motion  to 

.  BEINBrATB  CAUSE  NOT  PRESBBVXD  IN  BUX 
or  EXCEPTIONS  NOT  BEVXEWABU. 
A  motion  to  reinstate  a  caase,  not  preserved 
In  the  transcript  by  bill  of  exception,  so  as  to 
make  it  a  part  of  the  record,  cannot  be  con- 
ridered,  and  where  the  only  error  complained  of 
Is  the  roling  on  the  motion  to  reinstate,  and 
snch  motion  was  not  incorporated  In  the  bill 
of  exceptions,  the  same  cannot  be  considered 
here  <n  appeal,  and  the  appeal  wQl  be  dis- 
mfased. 

Brror  fran  District  Court,  Bfayea  County ; 
Preston  S.  Davis,  Judge. 

Action  by  W.  H.  Cater  against  D.  W.  Cov- 
ington. Judgment  In  justice's  court  for 
plaintiff,  defendant's  appeal  to  the  district 
?ourt  dismissed,  and  from  an  order  therein 
overmllng  his  notion  to  reinstate  the  cause, 
be  brings  error.  Dismissed. 


T.  C.  Wilson,  of  Pryor,  for  plaintiff  In 
error. 

J.  M.  HiU.  Of  Pryor,  Ssa  d^endant  In 
error. 

McNeill^  J.  TUs  action  was  originally 
Instituted  In  the  Justice  court  of  Moyes  coun- 
ty, Okl.,  where  Judgment  was  rendered  for 
plaintiff  in  the  sum  of  $87.50,  Interest  and 
costs,  defendant  appealing  to  the  district 
court  of  Mayes  county,  where  the  appeal  was 
dismissed  on  Ja'nuary  6,  1919.  On  January 
11,  1919,  appellant  in  the  district  court  filed 
a  motion  in  said  court  to  reinstate  the  cause, 
which  upon  hearing  on  January  IS,  1019,  was 
overruled,  from  which  order  of  the  district 
court  overruling  the  motion  to  reinstate  the 
case  the  defendant  appeals  to  this  court  on  a 
transcript  of  the  record  and  bill  ot  excep- 
tions Included  therein,  the  appeal  being  filed 
In  this  court  on  July  15,  1919. 

Defendant  In  error  bas  filed  a  motion  to 
dismiss  the  appeal  assigning  four  reasons 
therefor : 

[1 ,  3]  The  first  reason  assigned  for  the  dis- 
missal is  that  the  appeal  was  not  lodged  In 
this  court  within  six  months  from  the  date 
of  entry  of  the  Judgment  appealed  from.  The 
Judgment  was  rendered  on  an  order  appealed 
from  January  15,  1919,  and  the  appeal  filed 
In  this  court  July  16.  1919,  wblcb  ia  within 
six  months  from  tbe  date  of  tbe  Judgment 
appealed  from. 

Tbe  next  ground  tor  dismissal  urged  hy 
counsel  is  that  the  certificate  of  the  tran- 
script does  not  show  that  the  record  is  a  full, 
true,  and  complete  transcript  of  the  record 
in  the  case.  An  examination  of  the  certifi- 
cate shows  that  it  substantially  complies 
with  the  rules  of  this  court  as  to  a  proper 
certificate  for  a  transcript  of  the  record  witl» 
the  additional  statement  that  it  contains  a 
bin  of  exceptions  allowed  and  signed  by  tbe 
Judge  of  the  court.  This  objection  Is  not 
well  taken.  But  it  Is  next  contended  tbat  the 
motion  sought  to  be  reviewed,  not  being  In- 
corporated  In  the  bill  of  exceptions  signed  by 
the  Judge,  nor  made  part  of  the  record  by 
case-made,  cannot  be  considered  on  the  tran- 
script, and  tbe  appeal  should  therefore  be- 
dlsmlssed. 

This  court  has  held  In  the  case  of  mdcs  T. 
Gay,  31  Okl.  160. 120  Pac.  686: 

"A  motion  to  reinstate  a  cause,  not  preserved 
in  the  transcript  by  bill  of  exceptions  so  as  to 
make  It  a  part  of  the  record,  cannot  be  con- 
sidered.'' 

To  the  same  effect  is  the  rule  announced 
by  this  court  in  the  case  ot  Williams  v.  Kel- 
ly (not  yet  officially  reported)  179  Pac.  204 ; 
Collins  V.  Garvey,  171  Pac.  830;  Wyant  v. 
Beavers,  162  Pac.  732 ;  Miller  v.  Markley,  49 
Okl.  177,  152  Pac  345;  Vannler  v.  Frat. 
Ass'n,  40  OkL  732,  140  Pac  1021. 

The  question  then  presented  la:  is  the  mo- 
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tlmi  songbt  to  be  reviewed  hioorporated  in 
the  bill  of  exceptloDB  signed  by  the  Judge? 
The  purported  bill  of  exceptions  sets  out  the 
ruling  on  the  motion  to  reinstate,  but  does 
not  set  out  the  motion  to  reinstate,  neither 
does  It  refer  to  the  motion  to  reinstate  the 
cause,  nor  Identify  the  same  by  any  reference 
other  than  the  statement  that  the  court  over- 
ruled sold  motion  to  set  aside  the  order  of 
dismissal,  and  overruled  the  motion  to  re- 
instate the  esse.  The  record  otmtalna  a  copy 
of  tlie  motion  to  reinstate  the  cause,  but  it  Is 
not  ann^ed  or  attached  to  the  bill  of  excep- 
tlms,  either  as  an  exhlUt  or  part  of  snch 
bill.  It  only  shows  that  It  was  filed  in  the 
court  clerk's  <^ee  In  the  cause  on  January 
U,  1919.  We  are  of  the  optnltn  that  this  la 
not  soflldait  to  make  the  said  motion  a  part 
of  the  bUl  of  exceptions. 

This  conrt,  in  Qie  case  of  Brace  t.  Caa^- 
SmuMy  Oo^  13  Okl.  75  Pac.  280,  held  In 
m  case  somewhat  similar  that: 

"A  reference  Id  a  bill  of  ezceptioDS  to  an  af- 
fidavit as  'Exhibit  A,'  and  not  otfaerwiBe  in- 
corporated, is  not  sufficient  to  make  it  a  part 
of  the  bill  of  exceptions.  It  must  b4  annexed 
to  the  Mil  and  be  embodied  in  it  In  order  to  be 
a  part  of  it.** 

"AflldaTlts  used  on  a  motion^  to  become  a  part 
of  the  record  in  sndi  a  way  as  to  enable  the 
Supreme  Court  to  review  the  same,  must  be 
made  part  of  the  record  by  bill  of  exceptions 
or  Incorporated  into  the  case-made," 

A  discussion  of  the  question  here  present- 
ed la  found  In  an  opinion  written  by  Mr.  Jus- 
tice Brewer  of  the  Supreme  Ooort  of  Kansas^ 
ULwhlcb  tt  is  held: 

"The  office  of  a  bill  of  exceptiras  is  to  bring 
upon  the  record  some  portion  of  those  proceed- 
ings iriiidi  do  not  of  ri^t  and  f>f  course  go  up- 
on the  record.  *  •  *  It  is  itself  a  part  of 
the  record.  Bat  a  record  must  apeak  for  It- 
aelt  It  mast  show  upon  its  face  all  that  It  Is. 
It  most  be  its  own  evidence  of  all  that  it  con- 
tains. No  part  of  its  contents  may  rest  upon 
the  discretloo  of  the  clerk,  the  recollection  of 
the  Jadge,  or  the  testimony  of  counseL  But, 
to  insnre  this  certainty,  is  It  essential  that 
everything  be  written  out  in  full,  eveiy  docu- 
ment and  writing  copied  into  the  UU  before  sig- 
nature? Such  appears  to  be  the  import  of 
•ome  of  the  authorities  cited;  but  that  seems 
to  us  unnecessary  stringency,  and  to  Impose 
needless  clerical  labor.  Where  a  deposition  or 
otiier  writing  Is  to  be  made  a  part  of  a  bill,  it 
can  be  referred  to  with  snch  marks  of  Identifi- 
cation as  to  exclude  all  doubt  That  surely 
ought  to  be  sufficient ;  and  so  we  think  the  bet- 
ter authorities  hold.  But  these  things  must  ex- 
ist to  exclude  all  doubt: 

"(D  The  bill  in  referring  to  such  extrinsic 
document  must  purprat  to  Incorporate  it  Into 
and  make  it  a  part  of  the  bllL  A  mere  refers 
ence  to  the  document,  although  such  as  to  Iden- 
tify it  beyond  doubt,  or  a  statement  that  It  was 
in  evidence,  is  not  sufficient,  for  such  reference 
and  statement  do  not  make  it  certain  tbat  Judge 


or  counsel  intended  that  It  should  be  coined 
into  and  made  a  part  of  the  bill." 
A.  &  N.  R.  Ca  V.  Wagner,  19  Kan.  885. 

[2]  The  Supreme  Court  of  the  United 
States,  in  the  case  of  Leftwltdi  v.  Lecano,  4 
Wall.  187,  18  Zi.  Ed.  388,  said: 

"If  a  paper  which  is  to  constitute  a  part  of 
a  bill  of  exceptions  is  not  incorporated  into  the 
body  of  the  bill,  it  must  be  annend  to  It,  or 
so  marked  by  letter,  nnmber,  or  other  means  of 
identification  mentioned  In  the  bill,  as  to  leave 
no  doubt,  when  found  in  the  record,  that  it  is 
the  one  referred  to  in  the  Mil  of  exceptions." 

We  are  therefore  of  the  opinion  that  the 
motion  to  reinstate  the  cause  has  not  been 
properly  brought  into  and  made  a  part  of  the 
bill  of  exceptions  signed  by  the  trial  Judge, 
and  hence  cannot.be  reviewed  here  on  a  tran- 
script of  the  record. 

For  the  reason  stated,  the  appeal  la  dis- 
missed. 

OWBIN,  C.  J.,  and  SHARP,  RAINBT, 
JOHNSON,  PITCHFORD^  and  HIGGINS, 
JJ«  omciur. 
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STATE  ex  reL  MILLBR  et  aL  T.  HtlSIDB, 
Okfuskee  County  Judge.   (No.  10G17.) 

(Supreme  Court  of  Oklahoma.    July  15,  1919. 
Behearing  Denied  Oct.  7,  1919.) 

(BvOabiu  by  the  Court) 

1.  GOOBTB  4^iA  CONQKCBSIOIIAI.  QBUfX  OV 
ADDITIOHAL  JUBISDIOTIOIT  TO  8TAIB  001IBI8 

Ann  omcsBB  coNanTUvioirAL. 
The  judicial  power  granted  by  aeetion  1, 
art.  3,  of  the  Constitution  of  the  United  States, 
is  the  power  to  try  the  ten  classes  of  cases 
specified  in  section  2  of  that  article;  but  said 
sections  neither  expressly  nor  impliedly  prohibit 
the  Congress  from'  conferring  judicial  power  up- 
on other  courts,  or  upon  executive  or  other  of- 
ficers, in  other  cases,  where.  In  its  opinion,  the 
devolution  of  such  power  is  either  necessary  or 
conv^ient  in  the  execution  d  the  authority 
granted  to  the  legislative  or  to  the  exeeutlTe 
department  of  the  government  through  the  Con- 
stitution. The  congressional  power  to  make 
such  grant  and  to  vest  audi  power  in  state 
courts  and  officers,  in  such  cases,  exists  by  vir- 
tue of  the  established  rule  that  the  grant  of  a 
power  to  accomplish  an  object  is  a  grant  of  the 
authority  to  select  and  use  the  appropriate 
means  to  attain  it.  Levin  v.  United  Statn,  128 
Fed.  826,  63  a  C.  A.  476. 

2.  CoDBTS  ^;»44  —  Cbkatiov  or  TaiSUlfALa 
HAVHTO  AOMINISTBATIVa  OB  JUOIOIAL  POW- 
EBB  AS  TO  FiTB  ClTILIZXD  TUBBB  OOnBTI- 

TDTIORAL. 

The  govemmoit  of  the  Indiana  Ot  the  Ftva 
Civilised  Tribes  and  the  management  of  their 
property  and  affairs  is  a  pcditioil  and  admlnis- 
trative  function,  and  the  power  and  duty  of  the 
United  Statea  to  legislate  for  restricted  Indiana 
and  their  property  durbig  the  continuanos  of 
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the  national  g^nardiansbip  orer  them  ia  well  ea- 
tablished,  and  it  is  entirely  competent  for  Con- 
gress to  confer  upon  and  delegate  to  individu- 
alB,  courts,  commisaions,  boards,  tribunals,  or 
other  agencies  administratiTe  or  ministerial  dn- 
ties,  even  though  such  duties  involve  the  «teT- 
dse  by  them  of  judicial  or  qoaal  judical  power. 

8.  IKDIANS  «s>2S— ACT  or  COITOUCSS  OOHrBB- 
BINO  FOWEB  ON  DISTBIOT  COtTBTO  AS  TO  Ih- 
DUH  I^DB  CONBTITUTIONAU 

The  Act  of  Congress  of  June  14,  1918  (40 
Sut  606,  c.  101.  secUons  4234a,  4284b,  Append. 
Comp.  St  1918),  entitled  "An  act  to  pro- 
vide for  a  determination  of  heirship  in  cases  of 
deceased  members  of  the  Cherokee,  Cboetaw, 
Chickasaw,  Creek,  and  Seminole  Tribes  of  In- 
dians in  Oldaboma,  conferring  jurisdiction  upon 
district  courts  to  partition  lands  belonging  to 
full-blood  heirs  of  allottees  of  the  Five  CSviUiMd 
Tribe*,  and  for  other  purposes,"  is  not  uncon- 
stitutional and  void,  nor  in  oontravention  of 
sections  1  and  2,  art.  8,  of  the  ConstitutioD  of 
the  United  States,  but  is  a  proper  and  lawful 
exercise  of  the  political  and  administrativa 
power  and  duty  of  Congress  to  legislate  for  re- 
stricted Indians  of  the  Five  Civilized  Tribes 
concerning  their  property  during  the  contfuuance 
of  the  national  guardianship  over  such  restrict- 
ed Indians. 

4.  States  Fedbbal  leoisi^tion  with- 

ih  tbx  conbtttutioh  8upbx1cs  uw  or  the 

UNO. 

Ihe  national  government,  though  limited  in 
its  powers,  is  supreme,  and  its  laws,  when  made 
in  pursuance  of  the  Constitution  of  the  United 
States,  form  the  suprcn^e  law  of  ths  land,  "any- 
thing in  the  Gonstitatioii  or  laws  of  any  state 
to  the  contrary  notwithstanding.**  McCnllodi 
T.  Maryland.  17  U.  S.  (4  Wheat)  816.  4  U  Bd. 
679. 

If.  Indzans  «»28— Congbessional  uoibla- 

TIOS  AS  TO  IKDIAKB  MOT  ZHFAXBED  BT  BIATI 

CoHSTmrrioK  ob  laws. 
The  plenary  authority  of  Congress  to  legis* 
late  for  full-blood  members  of  the  Five  Civilized 
Tribes  concerning  their  restricted  lands  cannot 
be  limited  or  impaired  by  the  Constitution  or 
laws  of  the  state,  and  section  12,  art  7,  of  the 
state  Constitution,  does  not  prohibit  the  county 
courts  from  exercising  the  authority  conferred 
on  said  courts  by  the  Act  of  Congress  of  June 
14,  1918  (U.  S.  Comp.  St  1918,  »  4234a, 
4234b,  Append.).' 

^  Indians  «=»28— State  has  not  pbohibit- 
bd  COUNTT  COUBTS  rBOU  exeecisino  atj- 

THOBirr  CONITEBBED  BT  INDIAN  LEQIBLATION. 

The  state  has  not  prohibited  county  courts 
^rom  exercising  the  authority  conferred  on  them 
by  said  act,  but  on  the  contrary,  has  spedfical- 
ly  sanctioned  It  Chapter  26,  Sess.  Laws  1919. 

7.  Indians  «=»27(2),  28— Findings  or  coun- 
ty COURTS  or  state  as  to  hbibship'  or  de- 
ceased Indian  allottee  conclusive. 
The  power  and  authority  conferred  on  the 
county  courts  by  said  act,  though  it  involves  the 
exardse  by  said  courts  of  jodldal  or  quasi  ju- 
didal  power,  is  not  strictly  Judicial,  but  is  a^ 
ministrative  and  ministerial,  and  in  deteimin- 
ing,  pursuant  to  said  act,  as  a  question  of  fact 
who  avs  the  hdrs  of  any  deceased  dtlaoi  al- 


lottee of  the  Five  Civilized  Tribes,  the  court 
merely  finds  the  tacts  and  fixes  the  status,  which 
finding,  when  material  to  the  queation  at  issuer 
is  condnsive  and  binding  upon  the  state  courts 
and  upon  the  administrative  officers  of  the  na- 
tional government  in  detennining  questions 
arising  under  acta  of  Congress  to  which  it  is 
applicable.  The  act,  however,  does  not  deprive 
the  district  courts  of  this  state  of  jurisdiction 
of  suits  involving  lands  allotted  to  an  Indian  of 
the  Five  Civilized  Tribes  who  may  die  or  may 
have  heretofore  died  leaving  restricted  heirs, 
where  such  suit  necessarily  includes  the  deter^ 
mination  of  the  title,  and,  inddentally,  the 
question  of  fact  as  to  who  an  Oie  heirs  it  Bald 
deceased  allottee. 

8.  Indians  <>=>28  —  Prohibition  will  not 
lie  to  bestbain  countt  c0ubt8  fbou  de- 
tbbuination  of  be8tbi0ted  indian  heibb. 
Prohibition  will  nqt  lie  to  restrain  a  county 
court  from  proceeding  under  the  Act  of  Con- 
gress of  June  14.  1918  <U.  S.  Comp.  St  1918. 
H  42S4a,  ^S4b,  Append.),  as  an  administrative 
agency  of  the  United  States  govmiment  to  de- 
termine the  question  of  fact  as  to  who  are  the 
restricted  Indian  heirs  of  a  deceased  citizen  al- 
lottee of  the  Five  Civilized  Tribes  of  Indians. 

Original  action  for  writ  of  prohlbitioa  by 
the  State  of  Oklahoma,  on  the  rdatloh  of 
Hall  C.  Miller  and  others,  against  W.  A. 
Huser,  as  County  Judge  <^  Okfuskee  Onmty. 
Writ  doiied. 

Bluest  B.  Hughes  and  JcAn  O.  EHIng- 
hansen,  both  of  Sapulpo,  fn  relators. 

Lewis  O.  Lawscm,  of  HoldmvlUe^  for  re* 
spondait. 

BAINET,  J.  This  Is  ui  original  action 
filed  in  this  conrt  In  the  name  of  the  statA  of 
Oklahoma,  on  the  relation  of  Hall  a  MUler, 
Ben  H.  Gaidi,  and  A.  Y.  Bapprecbt,  wherdn 
It  Is  soui^t  to  pn^iiblt  W.  A.  HuBw,  as 
county  judge  of  Okfuskee  county,  (XtL,  from 
proceeding  under  tiie  Act  of  Cmgress  of  June 
14,  1918,  c.  101.  40  sut  606  (U.  S.  Oomp.  St 
1018,  K  4234a,  4234b,  Append.),  entitled: 

"An  act  to  provide  for  a  determination  of 
heirship  In  cases  of  deceased  members  of  the 
Cherokee,  Choctaw,  Chickasaw,  Creek,  and 
Seminole  Tribes  of  Indians  in  Oklahoma,  con- 
ferring jurisdiction  upon  district  courts  to  par- 
tition lands  bdonging  to  full-blood  heirs  of 
allottees  of  the  Five  OiTUlBed  Tribes,  and  for 
other  purposes." 

Said  act  reading  as  fc^ows: 

"A  determination  of  the  question  of  tact  as 
to  who  are  the  heirs  of  any  deceased  dtizen 
allottee  of  the  Five  Civilized  Tribes  of  Indians 
who  may  die  or  may  have  heretofore  died,  leav- 
ing restricted  heirs,  by  the  probate  court  of  the 
state  of  Otdahoma  having  jurisdiction  to  set- 
tle the  estate  of  said  deceued,  conducted  in  the 
manner  provided  by  the  laws  of  said  state  for 
the  detenninatlon  of  heirship  In  dosing  up  the 
estates  of  deceased  peratois,  shall  be  condnsive 
of  said  qoestion:  Provided,  that  an  antetl 
may  be  tiktax  in  the  manner  and  to  Hie  court 
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prorided  by  law,  in  cases  of  appeal  in  probate 
ittatters  generally:  Provided  further,  that  where 
the  time  limited  bj  the  laws  of  said  state  for 
the  Institution  of  adminiatratlon  proceedings 
has  elapsed  without  their  institution,  as  well  as 
in  cases  where  there  exists  no  lawful  ground 
Cor  the  inatitution  of  administration  pxoceed' 
i^s  in  said  oourtSt  a  petition  may  be  filed 
thwcdu  having  for  its  object  a  detenninatiini 
of  audi  heirship  and  the  case  shall  proceed  In 
•n  zespects  as  if  administration  proceedioim 
■pon  irtlier  proper  groonds  had  been  regularlr 
begun,  but  this  proviso  shall  not  be  construed  to 
reopen  the  question  of  the  detennination  of  an 
heirship  already  ascertained  by  competent  legal 
anthority  under  ezisting  laws:  Provided  fur- 
ther, that  said  petition  shall  be  verified,  and 
in  mR  cases  ari^g  hereunder  servioe  by  pub- 
Uemticiik  may  be  had  on  all  unkncnni  heirs,  the 
■errlOB  to  tw  in  accordance  with  lint  method  of 
aerring  nrairesident  defendants  In  civil  suits  in 
the  district  courts  of  said  state;  and  if  any 
person  so  served  by  publication  does  not  appear 
and  move  to  be  hef^  within  six  months  from 
the  date  of  the  final  order,  he  shall  be  con- 
tladed  equally  vlth  parties  personally  served 
or  Tclnntarily  appearing." 

"TH^  lands  <tf  fall-blood  members  of  any  of 
tiM  FiT0  OMUaed  Tribes  are  hereto  made  mib- 
Jeet  to  Um  laws  of  the  state  of  Ohlahomi,  pro- 
viding for  the  partition  of  real  estate.  Any  land 
■Dotfod  in  aneh  proceedli^  to  a  (nil-blood  In< 
dian,  or  conveyed  to  Mm  upon  his  election  to 
take  the  same  at  the  appraisement,  shall  re- 
main sobject  to  all  restrictions  upon  alienation 
and  taxation  obtaining  prior  to  such  partition. 
In  case  of  a  sale  nikler  any  decree,  or  parti- 
tioB,  ^  cDnveyanee  thnennder  riiall  operate 
to  relieve  the  land  described  of  all  restrlctiona 
of  every  character.** 

The  principal  allegations  in  the  petition 
are  that  <me  Magle  Tarhola,  a  fall-blood 
Creek  Indian,  died  in  1906,  s^sed  of  an  al- 
lotment of  land  in  Creek  county;  that  In 
October,  1918,  Walter  Templeton,  Walter  U 
Ransom,  and  L.  O.  Lytle,  filed  an  application 
In  the  county  court  of  Okfuskee  county,  Ok]., 
setting  forth  that  they  were  the  grantees  of 
(me  liosanna  Lewis,  nfie  West,  a  restricted 
Creek  Indian  heir  of  the  said  Magie  Tarhola, 
deceased,  and  praying  for  a  determination 
of  the  heirship  of  the  said  Magle  Tarbolar 
deceased.  It  la  further  alleged  that  petltioD- 
ers  In  the  county  court  of  Okfuskee  county 
caused  notice  to  be  given  of  the  filing  of  said 
petition,  notifying  certain  designated  par- 
ties and  any  unknown  heirs  of  the  said 
Magle  Yarbtda,  deceased,  to  appear  and  ex- 
hibit their  respectLve  claims  of  heirship,  own- 
ership, or  Interest  in  said  estate  on  or  before 
January  24,  1919.  Relators  also  allege  that 
all  the  perscms  so  named  either  have  or  claim 
to  have  aome  claim,  right,  title,  or  Interest  In 
tbe  estate  of  the  said  Magle  Yarhola,  de- 
ceased, either  by  virtue  of  being  the  restrict- 
ed heirs  of  the  said  decedent,  or  by  being 
grantees  of  such  heirs.  Tbe  petition  herein 
tlieD  recites  that  the  county  court  of  Ok- 
fuskee' county  has  no  jurisdiction  of  the 
particular  subject-matter  of  tbe  proceeding 
attenQ>ted  to  be  iwesented  therein,  for  the 


115 


reason  that  kng  prior  to  the  filing  of  the 
petltttm  for  the  detenninatloa  of  hMrshlp  in 
Mid  court  the  district  court  of  Ore^  county 
bad  obtained  Jurladlctioii  to  determine  the 
questUm  sou^t  to  be  determined  in  said 
county  court,  and  that  all  those  made  parties 
to  the  proceedings  In  tbe  county  court  are 
parties  to  the  action  In  the  district  court 
wherein  tbe  title  to  the  allotment  of  the  de- 
cedoit  la  Involved,  and  wh^in  it  Is  neces- 
sary. In  order  to  adjudicate  tbe  title  to  said 
land  as  between  the  same  parties,  to  deter- 
mine whot  in  fact,  are  the  heirs  of  the  said 
decedoit  It  further  aK>ear8  that  petitioners 
In  the  county  court  and  relatras  herein  (daim 
through  the  same  alleged  h^r,  to  wit,  Los- 
anna  Lewis;  nfe  West,  through  conveyances 
ap^ved  by  the  county  courts  of  Okfuskee 
and  Okmulgee  countlra.  respectively:  each 
set  of  daimante  asserting  that  the  court  ap- 
proving tb^r  conveyances  was  the  court  har- 
Ing  Jurisdiction  of  the  settlement  of  the  es- 
tate of  tbe  deceased  allottee.  Rebecca  Baker, 
and  Fetv  and  Jlmmle  Davis,  fuU-blood  Creek 
Indians,  parties  to  both  proceedinss,  also 
cUlm  to  be  h^  at  tbe  decedent 

Gounsd  for  relators,  in  their  brie&,  Insist 
that  the  question  for  determination  In  the 
proceedings  Instituted  in  the  county  court  of 
CHEfoskee  county,  and  the  questim  to  be  de- 
termined in  the  action  pending  in  tbe  district 
court  of  Greek  county,  is  the  question  of  fact 
as  to  who  are  the  heirs  of  Magle  Yarhola, 
deceased,  and  say  that  petltiottars  have  no 
I^ain,  adequate,  complete  or  qpeedy  remedy 
at  law;  that  thdr  remedy  by  appeal  would 
be  Inadequate,  fear  the  reason  that  before 
such  aiveal  conld  be  determined  said  cause 
will,  in  the  usual  course  of  court  proceedings, 
be  called  for  trial  In  tbe  district  court  of 
Creek  county,  and  said  relators  will  be  har- 
assed. ann<ved,  and  be  put  to  great  »pense 
by  bftlng  required  to  try  the  same  question 
in  two  ditterrat  courts;  and  that  they  will 
be  greatly  injured  and  damaged  by  reason  of 
the  probabUlty  of  having  confilctlng  Judg- 
meatB  roidered  by  the  said  two  courta» 
wherry  relators*  Intereste  In  said  estate 
would  be  clouded  and  rendered  uncertain. 

{1]  In  oiterliv  upon  a  discussion  of  the 
very  important  and  Interesting  questions  pre- 
sented by  Qie  record  in  this  case,  we  will 
first  condder  the  objection  that  the  act  of 
Congress  Is  unconstitutional  and  void,  in 
that  It  Is  in  contravention  of  sections  1  and 
2  of  article  3  of  the  Constitution  of  the  Unit- 
ed States,  the  perttnent  parts  of  whldi  are 
as  follows: 

"The  judicial  power  of  tiie  United  Statest 
■hall  be  vested  in  one  Supreme  Court,  and  In 
such  inferior  courte  as  the  Congress  may  from 
time  to  time  ordain  and  establish.  The  judges, 
both  of  the  Supreme  Court  and  inferior  courts, 
shall  bold  tbeir  offices  during  good  behaviour, 
and  shall,  statfid  times,  receive  tor  t^eir 
services,  a  compensatleK,  ^tdch  shall  not  be 
diminished  during  their  continuance  in  office. 
**See,  2.  The  judicial  power  shall  utend  to  all 
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caKB,  Id  law  and  equity,  arisiiig  under  this 
Constitutiou,  the  laws  of  the  Umtfld  States,  and 
treaties  made,  or  which  shall  be  made,  under 
their  authority; — to  all  cases  affecting  ambas- 
ssdors,  other  public  ministers  and  consols; — 
to  all  eases  of  admiralty  and  maritime  Juriadic- 
tion;— to  controTersies  to  which  the  United 
States  shall  be  a  party;— to  controTendes  be* 
tween  two  or  more  states  ;~between  a  state 
and  citizens  of  another  state ; — between  citizens 
of  different  states  ;-~bctween'  citiBens  of  the 
same  state  claiming  lands  under  grants  of  dif- 
ferent states,  and  between  a  state,  or  the  citi- 
zens thereof,  and  foreign  atatea,  dtliens  or 
subjects.   •   •  ••• 

Accepting,  for  tbe  parpoees  of  discussitm, 
the  contention  of  counsel  for  relators  that 
"a  determlnatloD  of  tbe  quMtlon  of  fact  as 
to  who  are  the  heirs  of  any  deceased  allottee 
of  the  riTe  CiTlliKed  Tribes  of  Indians"  1b- 
volves  the  exercise  of  Judicial  power,  it  does 
not  follow  that  Congress  ts  prohibited  from 
conferring  Judicial  or  quasi  Judicial  power 
upon  other  courts,  boards,  commisBions,  tri- 
bunals, or  agendes  created  or  designated  by 
It  as  to  cases  not  embraced  within  tbe  class 
of  cases  spectflcally  mentioned  In  section  2, 
supra.  Edward  Prigg  v.  Pennsylvania,  16 
Pet  539,  10  L.  Ed.  lOflO;  United  States  t. 
Winona  &  St.  P.  R.  Oo.,  67  Fed.  MS^  lA  O.  O. 
A.  06 ;  United  States  t.  Archibald  A  Ritchie, 
17  How.  CSS,  15  I*  Ed.  236;  Levin  v.  United 
States,  128  Fed.  826,  63  C.  G.  A  476;  Ameri- 
can Ins.  Co.  T.  356  Bales  of  Cotton,  1  Pet. 
fill,  7  L.  Ed.  242;  Clinton  v.  E^glebrecht, 
13  Wall.  434-447,  20  I*  Ed.  669;  McAlUster 
T.  United  States,  141  U.  S.  174,  188,  11  Sup. 
Ct.  949,  S5  L.  Ed.  693;  Claflln  t.  Houseman, 
93  U.  S.  130,  23  L.  Ed.  833;  Robertson  et  al. 
V.  Baldwin,  165  U.  S.  275,  17  Sup.  Ct.  326, 
41  L.  Ed.  715;  In  the  Matter  of  Martin  Con- 
ner, 39  Cal.  98,  2  Am.  Rep.  427. 

This  principle  has  been  too  long  recognlss- 
ed  by  Congress  and  the  courts  to  Justly  a 
recitation  of  the  numerous  detailed  circum- 
stances under  which  tbe  power  has  been  ap- 
plied. Quite  a  number  are  mentioned  in 
Levin  T.  United  States,  supra,  wherein  the 
Orcuit  Court  of  Appeals  of  tlie  Eighth  Oir* 
colt,  speaking  tliroagh  Judge  Sanborn,  said: 

"Not  are  the  concluaions  which  contemporane- 
ous constTuctiiKi,  time,  and  practice  have  adopts 
ed  without  cogent  reasons  to  support  them. 
While  it  is  true  that  Mr.  Justice  Story,  speak- 
ing for  the  Supreme  Court,  declared  in  1816, 
in  Martin  v.  Hunter's  Lessee,  1  Wheat.  304, 
328-333,  4  L.  Ed.  97,  that  tbe  Congress  could 
not  vest  any  portion  of  the  judicial  power  of 
the  nation  in  courts  which  it  did  not  itself  or- 
dain  and  establish,  and  this  statement  has  since 
been  repeated,  tbe  fact  is  that  he  was  then 
thinking  antl  speaking  of  the  judicial  power 
granted  'by  section  1,  and  defined  by  section  2, 
of  article  8  of  the  Constitution.  The  better 
opinion  now  1b  that  the  judicial  power  granted 
by  the  former  secUon,  which  may  be  vested 
ih  the  national  courts  only,  la  defined  In  the 
latter  section;  that  It  necessarily  extends  only 
tn  the  trial  of  'all  cases  in  law  and  eqaity  aris- 
ing under  this  Constitution,'  and  to  the  trial 


of  the  other  nine '  classes  of  casts  named  In 
section  2,  and  specified  by  Chief  Justice  Day 
in  his  opinion  in  Chisholm  v.  Georgia,  2  DalL 
419,  476,  1  L.  Ed.  440  (Ex  parte  Gist,  20 
Ala.  156,  162;  CUflhi  t.  Houseman,  98  U. 
S.  130,  189,  28  L.  Ed.  838;  RoberM  t.  Bald- 
win, 165  U.  &  27D,  279,  17  Sop.  OC  S26,  41 
Lh  Ed.  .  715);  and  that  these  seetlona  neitber 
expressly  nor  impliedly  prohibit  the  Congresa 
from  conferring  judicial  power  upon  other 
courts,  or  upon  executive  or  other  officers,  in 
other  cases,  where,  in  its  opinion,  the  devoluti<m 
of  such  power  la  either  necessary  or  convenient 
in  the  execution  of  tbe  authority  granted  to  the 
legislative  or  to  the  execativa  d^iartment  of  the 
government  through  the  OonititntiCBu 

"Thus  the  authority  granted  to  territorial 
courts  to  hear  and  determine  eontroversles  aria* 
ing  in  tbe  territories  of  the  United  States  is 
judicial  power.  But  it  Is  not  a  part  of  that 
Judicial  power  granted  by  section  1,  and  defined 
by  section  2,  of  article  3  of  the  Constitution. 
Nevertheless  under  the  constitutional  grant  to 
Congress  of  power  to  'make  all  needful  rales 
and  regulations  respecting  the  territory  •  *  « 
belonging  to  the  United  States'  (article  4,  |  3), 
that  body  may  create  territorial  courts  not  con- 
templated or  authorized  by  article  8  of  tlw  Con- 
stitution, and  may  confer  upon  them  {denary 
judicial  power,  because  the  establishment  of 
such  courts  and  the  bestowal  of  such  authority 
constitute  appropriate  means  by  which  to  exer- 
cise the  congressional  power  to  make  needful 
rules  respecting  the  territory  belonging  to  tbs 
United  States.   American  Ins.  Co.  v.  Canter, 

I  Pet  611,  644,  7  L.  Ed.  242;  Olinton  t. 
Englebrecbt,  IB  WaU.  484,  447,  20  U  Ed;  650; 
McAllister  t.  U.  S..  141  U.  S.  174,  184,  188, 

II  Sup.  Ot.  049,  85  L.  Ed.  693. 

"Of  the  same  nature  Is  tb^  judicial  power  con- 
ferred upon  the  Secretary  of  the  Interior,  the 
Commissioner  of  the  General  Land  Office,  and 
his  subordinate  officers,  to  hear  and  determine 
claims  to  tbe  public  lands  of  the  nation  (U. 
S.  T.  Winona  &  St.  P.  B.  Co^  67  Fed.  948,  957, 
16  a  a  A.  99.  104) :  that  bestowed  opon 
Justices  of  tbe  peace  and  other  magistrates  of 
the  states,  by  Act  Sept.  24,  1789,  c.  20.  1  S3, 
1  Stat.  91,  to  arrest  and  commit  or  bail  per- 
sons charged  with  a  violation  of  the  criminal 
laws  of  tbe  United  States  (Ex  parte  Gist,  26 
Ala.  156,  164) ;  that  conferred  upon  the  state 
courts  to  hear  and  determine  suits  by  or  against 
corporations  and  officers  created  by  tbe  nation 
(Bank  of  the  United  States  v.  Deveaux,  6 
Cranch,  81,  S  Ia  Ed.  Sft;  Glaflin  t.  Houseman, 
98  U.  S.  136.  23  L.  Ed.  838);  that  given  to 
magistrates  of  any  county,  city,  or  town  cor- 
porate to  bear,  determine,  and  certify  the  claims 
of  owners  of  fugitive  riavea  under  Act  Feb. 
12,  1793,  c;  7.  1  Stat.  302,  !  S  (Prigg  v.  Penn- 
sylvania, 16  Pet  539,  615,  620,  621,  10  L.  Ed. 
1060) ;  diat  besfowed  upon  Justices  of  the  peace 
to  arrest,  commit  to  jail,  and  deliver  to  the 
master  deserting  seamen,  under  Act  Jnly  20^ 
1790,  c.  29. 1  Stat.  181, 184  (Robertson  v.  Bald- 
win, 166  U.  S.  276.  277,  280.  17  Sopu  Ot  828, 
41  li.  Ed.  716);  that  conferred  upon  the 
courts  of  tbe  states  by  the  various  acts  of 
Congress  which  empower  them  to  naturalize 
aliens  (1  Stat  103,  414;  2  Stat  153,  155; 
Rev.  Stat  }  2165 ;  Robertson  v.  Baldwin,  165 
U.  S.  275,  17  Sup.  Ct  326,  41  L.  Ed.  715; 
Claflin  V.  Houseman,  03  U.  S.  130,  140,  23 
U  Ed.  833;  In  the  Matter  ^  Martin  Conner, 
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S0  Ca!.  98,  101,  2  Am.  Bep.  427);  and  that 
granted  by  sets  of  CongreH  to  executive  otA- 
cers  of  the  United  States  to  courts  and  magis- 
trates of  the  states  in  numerous  other  instances, 
not  to  try  and  determine  the  cases  epecified 
in  section  2  of  article  3  of  the  Constitution, 
but  to  perform  the  judidal  toncdon  of  hearing 
and  determining  other  questions  and  Issnes 
whidi  a  proi>er  exercise  of  the  powers  granted 
to  the  rarions  departments  of  tiie  goramment 
req aired  to  be  thus  decided.  The  grant  br  the 
Congress  of  the  United  States  of  the  judicial 
power  to  admit  aliens  to  citizenship,  and  to 
hear  and  dcdde  the  various  quefltions  which 
do  not  arise  in  the  cases  ^lecified  In  article  3 
of  the  Constitution,  but  which  a  proper  exer- 
dse  of  tht  powers  granted  hy  that  Instrument 
to  the  executive  or  to  the  legisIatlvB  depart- 
ment of  Ha  government  requires  to  be  faSk- 
dally  decided,  was  ndther  expresdy  nor  im- 
plied prohibited  hj  that  article.  The  con- 
grcsBonal  power  to  make  such  a  grant,  and  to 
Teat  judicial  authority  in  state  courts  aud  of- 
ficers, in  such  case^  exists  by  virtue  of  the  es- 
tablished rule  that  the  grant  of  a  power  to  ac- 
complish an  object  Is  a  grant  of  the  authority 
to  select  and  use  the  appropriate  means  to  at- 
tain it." 

The  early  case  of  Prigg  v.  Pennsylvania, 
supra.  Involved  the  ccnutltntionallty  at  an 
act  of  CoDgress  conferring  upon  any  magis- 
trate of  any  county,  (dty,  or  town  corporate, 
Jurisdiction  to  hear  and  determine  clainis  of 
owners  of  fugitive  slaves  under  an  act  of 
C(ugres8,  and  the  rule  was  there  enundated 
by  the  Supreme  Court  of  the.  United  States 
that  the  natitmal  government,  tlirough  its 
legislative,  executive,  aud  judicial  depart- 
ments, was  bound  to  carry  into  effect  all  the 
rights  and  duties  imposed  upon  it  by  the 
Ccmstltation  in  the  absence  of  positive  provl- 
Bions  in  the  Constitution  to  tlte  contrary. 
The  court,  epewLktat  tbrongh  Mr.  Justice 
Story,  said: 

"We  hold  the  act  to  be  dearly  constitutional, 
in  all  its  leading  provirions,  and,  indeed,  with 
the  exception  of  that  part  which  confers  au- 
thority upon  state  magistrates,  to  be  free  from 
reasonable  doubt  and  difficulty,  upon  the  grounds 
already  stated.  As  to  the  authority  so  con- 
ferred npan  state  magistrates,  wliile  a  difler- 
ence  of  opinion  has  existed,  and  may  exist 
atin,  on  the  pdnt,  in  different  states,  whether 
state  mMistrates  are  bound  to  act  under  it, 
BMie  la  entertained  by  this  court  that  state 
magistrates  may,  if  they  choose,  exerdse  that 
authority,  nnleas  proUUtad  by  state  leglsla- 
tkm." 

[2]  Acowding  to  the  aveniunta  la  Uw  com- 
plaint, the  deceased  allottee  sad  Us  b^rs 
are  tribal  Indians  of  ttie  Oredc  Tribe  of  In- 
dians, all  being  of  tlie  ftiU-Uood,  accwding 
to  tba  approved  rolls,  and  as  to  the  lands  In- 
hnlted  by  said  heirs  from  tbe  deceased  al- 
lottee, "the  restrictions  are  not  removed,  but 
merely  relaxed  or  quallfled  to  the  atott  of 
sanctioning  such  couTeyances  as  receive  the 
courts  appnyval."  Fai^w  t.  Bldurd  et  aL, 
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In  such  drcmnstaacee  the  power  and  du^ 
of  tlie  general  govemmoit  to  legislate  for 
them  and  th^  property  during  the  continu- 
ance of  the  national  guardianship  over  them 
has  been  too  long  and  too  well  established 
to  admit  of  discussion.  Beginning'  with  ttie 
cases  of  Cherc^ee  Nation  v.  Georgia,  80  U.  S. 
(5  Pet)  1,  8  L.  Ed.  25,  and  Lone  Wolf  ?. 
Bitchcock,  187  U.  S.  665,  23  Sup.  Ct  216,  47 
L.  Bd.  306,  down  to  comperatlTely  recent  cas- 
es, such  as  Brader  v.  James,  246  U.  S.  88,  38 
Sup.  Ct  285.  62  li.  Ed.  691,  it  has  been  the 
oonslBt^it  holding  of  the  Supreme  Court  of 
the  United  States  that  the  management  of 
the  Indians  and  their  estates  was  an  admin- 
istrative and  political  function  not  subject  to 
the  control  or  interference  of  the  courts. 
United  States  v.  Kagama  et  aL,  118  U.  S.  375, 
6  Sup.  Ct  1109,  30  L.  Ed.  228;  Heckman  v. 
United  SUtes,  224  U.  S.  413,  32  Sup.  Ct  424, 
66  L.  Ed.  820 ;  Marchle  l^ger  v.  Western  In- 
vestment Co..  221  U.  S.  28S,  31  Sup.  Ct.  578, 
55  L.  Ed.  738;  Pam-To-Pee  v.  United  States, 
187  U.  S.  871,  23  Sup.  Ct  142,  47  L.  Ed.  221; 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
19  Sup.  Ct  722,  43  L.  Ed.  1041 ;  Eoff  T.  Bur- 
ney,  168  U.  S.  218,  18  Sup.  Ct  flO,  42  U  Ed. 
442;  United  States  v.  Thomas.  151  V.  S.  577, 
14  Sup.  Ct  426,  38  U  Ed.  276;  Slzemore  v. 
Brady,  235  U.  S.  441,  35  Sup.  Ct  185,  69  U 
Ed.  308. 

We  quote  from  two  of  the  recent  cases, 
"Roa  T.  Bumey  and  Brader  v.  James,  augn. 
In  the  first  case  the  court  said: 

"The  condition  of  the  Indians  and  Indian 
tribes  witUn  Uie  limits  of  the  United  Sutes 
is  anomalous.  The  tribes,  though  In  certain 
respects  regarded  as  possessing  the  attribates 
of  nationality,  are  held  to  be  not  foreign,  but 
domeatle  dependent  nationa.  Cherokee  Nation 
V.  Georgia,  SO  U.  S.  (5  Pet)  1.  S  L.  Ed.  20; 
Worcester  v.  Geoi^  31  U.  S.  (6  Pet)  516,  8 
L.  Ed.  483 ;  Choctaw  Nation  v.  United  States, 
119  U.  S.  1  [7  Sup.  Ct  75],  80  U  Ed.  306; 
Ghemlcee  Nation  v.  Kansas  Bailway  Ownpany, 
186  a  S.  641  [10  Sup.  Ct  965],  84  L.  Ed. 
296.  While  the  Indians  and  the  territory  which 
may  have  been  specifically  set  apart  for  their 
use  are  subject  to  the  jurisdiction  of  the 
United  States,  and  Congress  may  pass  such 
laws  as  it  sees  fit  prescribing  Uie  rules  govern- 
ing the  intercourse  of  the  Indiana  with  one  an- 
other and  with  citizens  of  the  United  States, 
and  also  tiie  courts  in  which  all  controveraies  to 
which  an  Indian  may  be  a  party  shall  be  sub- 
mitted (United  States  v.  Rogers,  46  U.  S.  [4 
How.]  668.  11  L.  Ed.  1105 ;  United  States  v. 
Kagama.  IIS  U.  S.  376  [6  Sup.  Ct  1109],  80 
U  Ed.  228 ;  Gon-shay-ee,  Petitioner,  130  U.  S. 
343  [9  Sup.  Ct  642],  32  L.  Ed.  073;  Cherokee 
Nation  V.  Kansas  Railway  Company,  supra), 
the  mere  fact  that  a  citizen  of  the  United 
States  hns  become  a  member  of  an  Indian 
tribe  by  adoption  may  not  necessarily  cancel 
his  citizenship." 

In  the  second  we  find  this  explicit  lan- 
guage: 

"In  view  of  the  repeated  decisions  of  fUs 
court,  we  can  have  no  doidit  of  tlw  oonstitatio»' 
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Blity  of  anch  I^ialation.  While  the  tribal  re- 
lation existed,  the  natioaal  ffuerdiuiBhip  contin- 
ued, and  included  authority  to  make  limitations 
upon  the  rigbta  which  auch  Indians  might  ex.- 
erciae  in  respect  to  sudi  lands  as  are  here  in- 
volved. This  aatliority  did  not  terminate  with 
the  expiration  o£  the  limitation  upon  the  tights 
to  dispose  of  allotted  lands ;  the  right  and  duty 
of  Congress  to  safeguard  the  rights  of  Indians 
still  continued.  It  has  been  frequently  held 
by  this  court  that  the  grant  of  citizenship  is 
not  Inconsistent  with  the  right  of  Cougreas 
to  continue  to  exercise  this  authority  by  leg- 
islation deemed  adequate  to  that  end.  It  is 
unnecessary  to  again  review  the  decisions  (tf 
tills  court  which  support  that  authority.  Some 
of  them  were  reviewed  in  the  Tiger  Oase.  The 
doctrine  is  reiterated  in  Heckman  v.  United 
States,  224  C.  S.  41S  {82  Snp.  Ct.  424,  66  L. 
Ed.  820],  and  United  States  t.  Niec^  241  U.  S. 
S91,  6d8,  60  U  Ed.  1192,  119S.  86  Sap.  Ot 
686." 

And  In  another  part  of  the  opinion  the 
court  Bald: 

"Notwithstanding  Bachel  James  might  have 
conveyed  the  homestead  allotment  after  it  de- 
■eeoded  to  her,  she  was  a  tribal  Indian,  and  as 
such  atin  subject  to  the  legislation  of  Congress 
enacted  In  discharge  of  the  nation's  duty  of 
gnardlanshlp  over  the  Indians.  Congress  was 
itself  the  Judge  of  the  necessity  of  l^idattui  for 
tills  purpose;  It  alone  miglit  determine  wbm 
this  goardlanship  sliould  cease." 

Inasmuch,  then,  as  the  gOTemment  of  the 
Indians  and  thMr  property  and  affairs  Is  a 
P(^ltlcal  and  an  administrative  function,  it 
Is  entirely  competent  for  Congress  to  delegate 
administrative  duties  npon  courts,  commis- 
sions, boards,  tribunals,  or  other  agencies. 

[3, 4}  But  it  Is  insisted  that  Oongrees  may 
not  confer  partlcnlar  Judicial  power  on  a  par^ 
tlcular  state  court  so  as  to  i>ermit  such  state 
court  to  exercise  Jurisdiction  In  cases  where 
the  Constitution  and  laws  of  the  state  pro- 
hibit tlie  court  from  acting  on  like  matters, 
especially  where  under  the  laws  and  the  Con- 
stitution of  Bald  state  other  courts  are  <doth- 
ed  with  the  Jnrlsdlctloii  thus  attempted  to 
be  conferred.  Summarized,  the  argument  on 
this  proposltloD  I8,  as  we  understand  It: 
First,  that  at  the  time  of  the  passage  of  the 
act  nnder  consideration  the  district  courts  of 
this  state  had  Jurisdiction,  by  virtue  of  laws 
theretofore  enacted  by  Congress  conferring 
Jurisdlctl<ai  generally  on  said  courts  over  the 
persons  and  property  of  Indians  of  the  Fire 
Ci^Ilzed  Tribes,  to  determine  the  heirship 
of  deceased  Indians,  which  Jurisdiction  in- 
cluded cases  where  the  decedent  and  his 
heirs  were  restricted  members  of  said  tribes; 
second,  that  section  12,  art.  7,  of  the  Consti- 
tution of  OklahcHna,  denies  Jurisdiction  to 
the  county  courts  In  any  matter  wherein  the 
title  to  land  may  be  In  dispute  or  called  Ifl 
question,  and  that  under  said  section  county 
courte  only  have  Jurisdiction  to  determine 
belrslilp  as  an  incident  to  administration  pro- 
ceedings, whidi  makes  that  part  of  the  act 
Coognea  nnoouBUtatlonal  which  attempts 


to  ccmfer  Jurisdiction  on  said  eoarbi  to  deto^ 
mine  heirship  "where  the  time  limited  by  the 
laws  of  said  atete  for  the  Instttutiai  of  ad- 
ministration proceedings  has  elapsed  wifh- 
ont  tiielr  institntion,  as  well  as  in  cases 
wben  there  exists  no  lawful  ground  tor  the 
institutioa  of  adminlBtratlon  prooeedlnsB  in 
said  courts." 

We  agree  with  counsel  for  relators  that 
befm  the  passage  of  the  Act  (MC  June  14. 
1918,  sntwa,  district  coiuts  ct  this  state  bad 
JurisdlctUm  of  actions  Inviflvlng  Indian  allot- 
ments, and  as  nn  buddent  to  the  adjudication 
of  titiea  in  actions  of  ejectmoit  to  caned 
conreyanoBS,  to  quiet  title,  or  othrar  actions, 
said  courts  were  authmized,  where  necessaiy 
to  a  decision  of  Qie  cue^  to  determine  as 
betweoi  Qie  parties  to  tiw  acUcm,  including 
restricted  Indians,  tt»  question  of  who.  In 
fitct^  were  the  hdxs  of  the  decedent  Jurls- 
dlctlon  of  sndi  actions  has  been  oitertatned 
without  question  1^  botii  state  and  todoil 
courts,  and  we  have  no  doubt  ttiat  the  fhial 
Judgments  rendered  In  sudt  cases  h7  said 
courts  have  the  same  binding  force  and  effect 
on  the  parties  over  wbldi  tlie  court  had 
JnrisdlctlMi  in  the  particular  case  as  to  all 
questions  neoesaarily  InTi^ved  in  the  suit  as 
like  Judgments  of  oonrts  ei  genwal  Jnrlsdlc- 
tl<m.  But  the  fhct  that  said  courts  did  have 
Jurisdiction  of  muSi  questbms  did  not  dqtrive 
Congress,  In  performing  its  duttes  and  obltga- 
tiims  to  these  Indians,  of  tto  power,  so  ftr  u 
these  restricted  Indian  heirs  are  concerned 
with  reference  to  their  restricted  lands,  to 
withdraw  the  JnrladlctiMi  that  it  had  there- 
tofore conferred  oa  said  courts  and  to  confer 
it  upon  any  other  c(Hnmis8l<Hi,  court,  board,  or 
tribunal  as  it  saw  lit.  McKay  Kalyton. 
204  U.  S.  408,  27  Sup.  CL  846,  U  L.  Bd.  fi66; 
Hallowell  T.  Commons,  238  U.  &  506,  86  Sup. 
Ct  202,  60  Lb  Ed.  409;  Pel-Ata-Takot  t. 
United  States  (&  O)  188  Fed.  887;  Brader 
T.  James,  246  U.  S.  88,  88  619.  Ot  285,  62  I^u 
Ed.  581;  WUson  v.  Wall.  78  U.  S.  (6  Wall.) 
83,  18  L.  Ed.  727;  Belchert  T.  Felps,  78  U. 
S.  (6  Wall.)  160,  18  Ii.  Ed.  849;  Jones  v. 
Meehan,  ITS  U.  8. 1,  20  Sup.  Ot  1.  44  L.  Ed. 
49;  Oaesar  t.  Krow,  176  Pac.  827. 

As  to  whethw  Congress  intended,  or  wheth- 
er the  act  had  the  effiect,  to  withdraw  the 
Jurisdiction  theretofore  ezerdaed  by  suAi 
district  courts,  and  as  to  whether  the  coun- 
ty courts,  in  exertUAng  the  power  or  auQior- 
ity  conferred  1^  tiie  act,  do  so  as  courte  or 
merely  as  admlnistrattTe  ageudea  of  the 
government  wUl  be  hereinafter  consldwed. 
At  present  we  wiU  notice  the  oontoition  that 
the  Constitution  and  laws  of  ttds  state  pro- 
hibit county  courts  from  exercising  Jurl»- 
diction  '*ln  any  matter  wherein  the  title  or 
boundaries  of  land  may  be  in  dispute  or 
called  in  guestiou."  Nor  need  we  say,  though 
It  is  extremely  doubtful,  whether  In  the  de- 
termination of  heirship  the  title  of  land  Is 
In  dispute  or  called  In  question.  FltzpatriCk 
T.  SimoDSon  Bros..  86  Minn.  140.  80  N.  W. 
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378;  Fischer  t.  Sklenar,  101  Neb.  SOS,  163  N. 
W.  861.  We  coll  attention,  howerw,  to  the 
fikct  that  under  section  ft  of  the  Act  of  May 
27,  1008  CS5  Stat,  at  L.  S12,  c.  190),  the  act 
of  a  county  Judge  of  the  court  havliiff  juris- 
diction of  the  settlonent  of  the  estate  of  the 
deceased  allottee  in  appro  ring  conveyances 
executed  by  full-blood  Indian  hdrs  to  In- 
herited lands  Is  the  act  of  the  court  as  dls- 
tingnlshed  from  the  act  of  the  Judge  thereof. 
MaHartT  r.  Batman,  29  Okl.  46, 116  Pac.  935; 
Tiger  et  at.  v.  Greek  County  Ckmrt,  46  Okl. 
701,  146  Pbc  912.  Said  act,  nevertheless.  Is 
not  a  Judicial  act,  but  is  the  act  of  an  ad- 
ministrative or  mlnlstodal  agency  designat- 
ed by  Congress  for  the  protection  of  tile  In- 
diana. Parker  t.  Richard  et  aL,  su^ ;  Bra- 
d«  T.  James,  supra;  Bamett  v.  Kunfcle, 
(C.  a  A.)  206  Fed.  644. 

It  la  s^iflcant  that;  during  the  eleven 
years  said  act  has  been  In  force  and  effect.  In 
the  numerous  controversies  which  have  aris- 
en concerning  the  I^^ty  of  conv^ancea  of 
these  lands  it  has  never  been  held  that  the 
county  courts  are  prohibited  from  perform- 
ing the  duties  Imposed  on  them  by  the  act  on 
the  ground  that  the  titie  of  land  is  In  dispute 
or  called  in  question.  But  If  we  accept,  for 
the  purposes  of  discussion,  counsel's  premise 
that  a  determination  of  heirship  affects  the 
title  of  the  land  within  the  meaning  of  sec- 
tion 12.  art.  7,  of  the  state  Gonstltntion,  su* 
pra,  we  differ  widely  on  the  effect  of  the  pro- 
vision as  applied  to  the  instant  case.  The 
Constitution,  laws,  and  treaties  of  the  United 
States  are  the  supreme  law  of  the  land,  and, 
although,  within  the  limits  of  state  sovereign- 
ty, the  naticmal  government  cannot  Interfere 
with  the  states,  on  the  other  hand,  the  states 
cannot  Interfere  with  the  government  of  the 
United  States  In  the  ex^dse  of  Its  constitu- 
tional powers.  In  the  language  of  Chief  Jus- 
tice Marshall,  In.McCuUough  v.  Maryland,  17 
U.  S.  (4  Wheat)  816.  4  L.  Ed.  679: 

"If  any  one  propositioQ  could  command  the 
imlTeraal  aesent  of  mankind,  we  might  expect 
it  would  be  this— that  the  government  of  the 
Union,  though  limited  in  its  powers,  is  aa- 
preme  within  its  sphere  of  action.  This  would 
seem  to  result  necessarily  from  Its  natureu  It 
is  the  government  of  all ;  its  powers  are  dele- 
gated by  all;  it  represents  all,  and  acts  tor  all. 
Though  any  one  state  may  be  willing  to  control 
its  operations,  no  state  is  willing  to  allow  oth- 
ers to  control  them.  The  nation,  on  those  sub- 
jects on  which  it  can  act,  must  necessarilr  bind 
its  component  parts.  But  this  question  is  not 
left  to  mere  reason ;  the  {leople  have,  In  express 
terms,  dedded  it  by  saying,  'this  Constitution 
and  the  laws  of  the  United  States,  which  shall 
be  made  in  pursuance  thereof'  'shall  be  the 
supreme  law  of  the  land,'  and  by  requiring  that 
the  members  of  the  state  LegislBtures,  and  tiie 
officers  of  the  executive  and  Judicial,  depart- 
ments of  the  states,  shall  take  the  oatii  of 
fidelity  to  it. 

"The  government  of  the  United  States,  then, 
though  limited  in  ita  powers,  is  supreme;  and 
its  laws,  whmi  made  in  pursuance  of  the  Cca> 


.stitution,  form  the  supreme  law  of  the  land*, 
'anything  In  the  Constitution  or  laws  of  any 

state  to  the  contrary  notwithstanding.' " 

[5-7]  The  plenary  authority  of  Congr^  to 
legislate  for  these  Indians  concerning  their 
restricted  lands  cannot  be  limited  or  Impair- 
ed by  any  state  law,  and  In  section  1  of  the 
Enabling  Act  for  the  admission  of  the  state 
of  Oklahoma  into  the  Union,  Congress  re- 
served the  authority  of  the  national  govern- 
ment over  the  Indians,  their  lands  and  prop- 
erty, which  It  bad  prior  to  the  passage  of  the 
act  Marchie  Tiger  v.  Western  Inv.  Co.,  221  ■ 
U.  S.  286.  31  Sup.  Ct  678, 55  U  Bd.  738.  .The 
language  employed  is  comprehensive  and  ex- 
act, and  is  as  follows: 

"That  the  inbabitanta  of  all  that  part  of  the 
area  of  the  United  Staes  now  constituting  the 
territory  of  Oklahoma  and  the  Indian  Territory, 
as  at  present  described,  may  adopt  a  Consti- 
tution and  become  the  state  of  Oklahoma,  as 
hereinafter  provided:  Provided,  that  nothing 
cmtained  in  the  ssid  Goistitution  shall  be 
construed  to  Umit  or  Impair  the  -ri^ta  of  per- 
sons or  property  pertaining  to  the  Indians  of 
said  territories  (so  long  as  such  righta  shall  re- 
main unextinguished)  or  to  limit  or  affect  the 
authority  of  the  government  of  the  United 
States  to  make  any  law  or  regulation  respect- 
ing such  Indians,  their  lands,  proi»erty.  or  other 
righta  by  treaties,  agreement  law,  or  other> 
wise,  which  it  would  have  been  competent  to 
make  If  this  act  had  never  been  passed."  (Act 
June  16.  1906.  c.  8S8S,  84  Stat  L.  267). 

The  people  of  the  new  state*  in  their  Con- 
stitution, accepted  this  reservation  In  un- 
equivocal language,  as  appears  from  section 
3,  art  1,  Williams'  GcmsUtution,  which  reads: 

"The  people  InhaUtiing  the  state  do  agree  and 
declare  that  they  forever  dlselalm  all  right  and 

titie  in  or  to  sn^  unappropriated  public  lands 
lying  within  the  boundaries  thereof,  and  to  all 
lands  lying  within  said  limita  owned  or  held 
by  any  Indian  tribe,  or  nation ;  and  that  until 
the  titie  to  any  such  public  land  shall  have  been 
extinguished  by  the  United  States,  the  same 
shall  be  and  remain  subject  to  the  Jurisdlctira, 
disposal,  and  oontrol  of  the  United  States. 
Land  belonging  to  citizens  of  the  United  States 
residing  without  the  Umita  of  the  stata  shall 
never  be  taxed  at  a  higher  rate  than  the  land  be- 
longing to  reridenta  thereof.  No  taxes  shall 
be  imposed  by  the  state  on  lands  or  property 
belonging  to  or  which  may  hereafter  be  puz^ 
chased  by  the  United  States  or  reserved  fvr 
ita  use." 

In  the  light  of  this  provision  ot  our  Con- 
stitution, whldi  must  be  taken  Into  consider- 
ation in  construing  section  12,  art  7,  of  the 
same  instrument,  it  may  welt  be  doubted 
whether  there  Is-  anything  in  our  Constitu- 
tion prohibiting  connty  courts  from  exercis- 
ing the  power  and  authority  conferred  by  the 
Act  of  June  14,  1918,  so  fftr  as  restricted 
Indians  and  their  property  are  concerned, 
even  though  a  determination  of  tiie  question 
of  heirship  such,  courts  should  affect  the 
title  of  tiie  land;  bn^  however  this  maj  be^ 
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Tb  view  of  tl)e  gOTemlng  prindplea  beretofore 
alluded  to,  there  can  be  no  doubt  that  sec> 
tiOD  12,  art  7,  supra,  has  no  application  In 
sucb  cases.  The  state  Legislature  has  not 
prohibited  the  county  courts  from  exercising 
the  authority  conferred  on  them  by  the  Act 
of  June  14,  1918,  but,  on  the  contrary,  bas 
specifically  sanctioned  it  Chapter  25,  Sess. 
Laws  1019.  And  In  view  of  section  1  of  the 
Enabling  Act,  and  section  S,  art  1,  of  our 
state  Constitution,  it  is  entirely  logical  that 
the  state  government  cannot  prohibit  its  exer- 
cise and  thus  defeat  the  object  and  purpose 
of  Congress  conceming  a  subject  over  which 
it  hds  excludre  ccmtrol. 

Firmly  convinced,  as  we  are,  as  to  the  pow- 
er of  Congress  to  enact  the  Icslslatlon  under 
consideration  and  to  confer  upon  comity 
courts,  as  courts.  Jurisdiction  to  determine 
beirship,  we  come  to  a  consideration  of  the 
most  serious  and  difBcuIt  question  In  the  case, 
which  is  to  ascertain  the  nature  of  the  pow- 
er conferred,  whether  strictly  Judicial  or 
ministerial,  and  the  scope  and  purpose  of  the 
act  But  Irt  us  first  see  whether  Congreai 
may  confer  duties  upon  adminlstratlTe  or 
ministerial  officers  or  agencies  which  IutoIt* 
'the  exercise  by  them  of  Judicial  powa.  In 
the  llg^t  of  the  adjudicated  cases  there  can 
arlae  no  question  as  to  the  right  of  Congress 
so  to  do. 

In  the  ease  at  Boss  t.  Stewart,  227  U.  & 
580,  S3  Sup.  Ct  84S.  57  L.  Ed.  027,  Involvins 
the  dedslMi  of  the  town-site  oommisslm  In 
the  Cherokee  Nation,  the  contention  was 
made  that  the  commission  was  without  JufIs- 
diction  to  tiass  upon  the  contest  and  that  only 
courts  could  exercise  such  power.  Unquee- 
tlonably  the  town-^te  couuntsslon  aerdsed 
Judicial  power  In  deciding  contest  cases  aito* 
ing  before  it  under  the  act  of  Congress,  but 
still  Oi^  were  merely  adminlstratlTe  offlcen 
of  the  United  States  goT«iimait  In  dispos- 
ing of  the  contention,  the  court,  speaklns 
through  Mr.  Justice  Van  DevaDter,  said: 

"We  are  asked  to  say,  as  was  the  state  courti 
that  the  town-site  commisaioii  was  without  Ju- 
risdiction to  entertain  or  pass  upon  the  contest 
resulting  from  the  conflktiDg  applications  to 
purchase,  and  tlmt  such  a  controversy  could  be 
determined  only  in  the  courts.  But,  like  the 
state  court,  we  are  unable  bo  to  say.  No  time 
need  be  spent  in  upholding  the  power  of  Con- 
gresa  to  invest  the  town-site  commission  with 
nich  authority,  for  our  prior  decisions  leave  no 
doubt  upon  that  subject  It  Is  merely  a  ques- 
tion of  what  Congress  Intended  by  the  legis- 
lation adopted." 

In  the  syllabus  it  Is  held: 

"The  town-dte  commission  ftv  a  town  la  the 
Cherokee  Nation  must  be  deemed  to  have  been 
given  jurisdiction  to  entertain  and  pass  uptm 
a  contest  resulting  from  conflicting  applications 
to  purchase  by  the  Acts  of  June  28,  1898  (30 
Stat  at  L.  495,  c.  617),  May  31,  1900  (31 
Stat  at  L.  221,  c  508).  and  July  1,  1902  (32 
Stat  at  L.  716,  c  1375) ,  the  contrary  view  find- 
ing no  support  in  any  statutory  provision,  be- 
ing oppossd  to  the  plain  Inqdleation  <tf  tills 


legislation,  and  ignoring  tlic  settled  practice  of 
Congress  to  commit  eoch  questions  to  the  deter^ 
mination  of  administrative  .officers." 

See  case,  25  Okl.  611,  106  Pac  870. 

In  United  States  t.  Winona  ft  St  P.  B.  COb» 
67  Fed.  048.  Ifi  a  a  A.  90,  the  first  para- 
graph of  the  syllutius  La  as  follows : 

"The  land  department  of  the  United  States 
(including  in  that  term  the  Secretary  of  the 
Interior,  the  Commissioner  of  the  General  Laud 
Office,  and  their  subordinates)  is  a  special 
tribunal,  vested  with  judicial  power  to  hear  and 
determine  the  claims  M  all  parties  to  the  pubUe 
lands  which  it  la  autluniiwd  to  dispoae 
and  also  with  power  to  execute  its  judgments 
by  conveyancBB  to  the  parties  it  decides  are 
entitled  to  them." 

In  the  body  of  the  opinion,  the  court,  speak- 
ing through  Judge  Sanborn,  said : 

"In  every  case  there  must,  in  the  nature  of 
things,  be  a  decision  of  questions  of  fact  and 
of  questions  of  law,  because  in  every  case  the 
ultimate  question  is  whether  or  not  the  facts 
proved  show  that  the  dalmant  is  entitled  to  tiie 
land,  under  the  acts  of  Congress.  A  eertlfidate 
or  patent  is  the  record  evidence  of  the  judgment 
of  this  tribunal,  and  it  necessarily  follows  tfaat» 
when  Buch  a  judgment  is  rendered  In  a  caes 
within  the  jurisdiction  of  the  land  department^ 
it  is,  like  the  judgments  of  other  special  tribu- 
nals, vested  with  judicial  powers,  impervious  to 
collateral  attack." 

From  the  tixct^pOm  <tf  our  govwument; 
Congress  on  numerona  occasions,  has  con- 
ferred upon  the  officeca  of  the  goTemment 
legislative,  Judicial,  and  ezecntlve  powers, 
and  these  offlcm  have  exerdsed  and  are  now 
exerdaing  atrictly  legislative  or  Ji^dal 
powoa  in  tb»  pexftnrmance  of  duties  delat- 
ed by  Congress.  The  statates  of  the  United 
States  are  replete  with  Instances  where  snch 
anthori^  is  ccmferred  aptm  the  executive  de- 
partment with  r^erence  to  fUe  wtocemait 
ot  the  laws  of  Oie  United  States.  Legislative 
and  Judicial  power  may  be  delegated  to  the 
Secretary  of  War.  Union  Bridge  Co.  v.  Unit- 
ed States,  201  U.  &  364,  27  Sup.  Ct  367.  61 
L.  Ed.  623.  In  this  case  It  anpears  that  Con- 
gress ddegated  to  the  Secretary  of  War  ttw 
duty  and  power  cf  deterrainii^  whether  ck>- 
tain  bridges  were  an  unreasonable  obstruc- 
tion to  free  navigatlmt  so  as  to  interfere 
with  Interstate  commerce.  In  snstalnlng  the 
validity  of  the  act,  the  court,  speaking 
through  Mr.  Justice  Harlan,  said : 

"By  the  statute  In  question,  Congress  de- 
clared in  effect  that  navigation  should  be  freed 
from  unreasonable  obstructions  arising  from 
bridges  insufficient  hel^it,  width  of  span,  or 
other  ddects.  It  stopped,  however,  with  this 
declaration  of  a  general  rtle,  and  imposed  upon 
the  Secretary  of  War  the  duty  of  ascertaining 
what  particular  cases  came  within  the  rule 
prescribed  by  Congress,  as  well  as  the  duty  of 
enforcing  the  role  in  sucb  cases.  In  performing 
that  duty  the  Secretary  of  War  will  only  ex- 
ecute the  d«ar^  expressed  will  of  Congress,  and 
1^  not^  fai  any  tme  sense,  esert  legtslattve  at 
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Jaffida]  power.   He  eonU  not  be  nld  to  «xer- 

dae  itrictl;  leghlatlve  or  jadlcial  power  any 
more,  for  instance,  than  it  could  be  aald  that 
executive  officers  exercise  sod)  power  when,  ap- 
«n  Investigation,  they  ascertain  whether  a  par- 
ticular applicant  for  a  pension  belongs  to  a 
class  of  persons  who,  under  the  general  rules 
prescribed  by  Congress,  are  entitled  to  pensions. 
If  the  principle  for  which  the  defendant  contends 
received  our  approval,  the  conclusion  could  not 
lie  avoided  that  exeentiTe  officers,  In  all  tbe 
departnwntB,  in  carrying  out  the  win  of  Con- 
vetaa,  at  expressed  in  statates  enacted  by  It, 
bave,  tnm  tbe  foundation  of  the  national  gov 
wnment,  exercised  and  are  now  exercising  pow- 
ers, as  to  mere  details,  that  are  strictly  legisla- 
tive or  judicial  In  their  nature.  This  will  be 
apparent  upon  an  examination  of  the  various 
statutes  that  confer  authority  upon  executive 
departments  In  respect  of  the  enforcement  of 
the  laws  of  the  United  States.  Indeed,  it  Is  not 
too  niBch  to  say  that  a  denial  to  Ccmgrees  of 
the  ri^t,  under  the  Constitution,  to  delegate 
the  power  to  determine  some  fact  or  the  state 
of  tbiags  upon  which  the  enforcement  of  its 
enactment  depends,  would  be  'to  stop  the  wheels 
of  government*  and  bring  about  confusion,  if 
not  paralysis.  In  the  conduct  of  the  public  busi- 


In  fbB  appravml  of  ooBTeyaiices  encnted  by 
fun-Mood  Indian  beln  nnder  section  9  of  the 
Act  of  Hay  2T,  1906  (86  Stat.  U  812>,  It  Is  the 
duty  of  the  court  to  make  snffident  Inveetl- 
gation  as  to  satisfy  It  that  the  conslderatiOD 
paid  is  just  and  eqnitable  and  for  the  beet 
Interest  of  the  grantor,  and,  altbongb  this 
Involves  Jndldal  power,  it  Is  not  atrlcQy  jtidl- 
dal  power  but  Is  adniliilstrativ&  Bamett  t. 
Ennkle,  sap^;  Parka:  v.  BlchaTd,  snpra. 

In  tbe  last-named  case  ttte  court  said: 

"That  tiie  egoiey  which  is  to  approve  or  not 
Is  a  state  court  la  not  materiaL  It  is  the  agency 
selected  by  Congress  and  the  authority  confided 
to  it  is  to  be  exercised  in  giving  effect  to  the 
will  of  Congress  In  respect  of  a  matter  within 
its  control.  Thus  in  a  practical  sense  the 
court  in  exerdsing  that  authority  acts  aa  a 
federal  agency,  and  this  is  recognized  by  the 
Supreme  Court  of  the  statt.  Idarcy  v.  Board 
of  Gonunlasionera.  4S  OU.  1.  144  Pae;  611.** 

If  It  Is  competMit  for  Congress  to  dedde 
the  qnesdon.  it  may  delegate  tbat  authority 
to  some  admlnlstratlTe  officer.  This  It  has 
done  with  respect  to  the  determination  of 
heirship  of  restricted  Indians  by  ttie  Secre- 
tary of  tlie  Interior  during  the  tmst  period. 
Bond  V.  United  States  (C.  C.)  181  Fed.  618; 
McKay  v.  Kalyton,  supra. 

It  Is  vrtthin  the  power  of  Congress  to  say, 
in  the  first  instance,  according  to  what  law 
of  descent  restricted  lands  shall  descend,  and 
it  Is  certainly  within  Its  power  to  Intrust  ad- 
mlnlstrQtive  officers  with  the  a!>certainment 
of  facts  necessary  to  effectuate  its  parposes. 
and  to  provide  for  a  determination  of  heir- 
ship as  a  question  of  fact,  which  simply 
amounts  to  a  declaration  of  the  pensons  on 
Thorn  the  law  casts  the  succession — ^it  finds  a 


fiact  and  fixes  a  status.  Flsdier  r.  SUenar 
et  al.,  supra. 

Was  the  power  conferred  strictly  Judi- 
cial, or  qnasl  Judicial  and  administrative? 
Was  it  Intended,  after  the  passage  of  the 
act,  that  the  district  courts  of  the  state 
litiaalA  no  longer  ezerdse  jurisdlctlm  over 
cases  involving  the  title  to  inherited  lands 
where  the  question  to  be  adjudicated  depend- 
ed upw  the  determlnatl(ni  of  hdrahip?  The 
dedstons  In  Bond  r.  United  States,  supra, 
and  McKay  t.  Kalyton,  supra,  give  some 
basis  for  the  contention  that  the  act  had 
such  an  effect  Under  the  Act  of  Congress 
of  June  25,  1810,  c.  431,  36  Stat  S55,  pro- 
.  vldlng  that,  if  an  allottee  dies  before  the  ex- 
piration of  the  trust  period  and  the  Issuance 
of  a  patent  without  having  disposed  of  his 
allotment  by  will,  the  Secretary  of  the  In- 
terior shall  ascertain  the  legal  heirs  of  such 
decedoit,  and  his  decision  shall  be  flnal  and 
condusive.  It  has  been  held  that  said  act 
<^rated  to  repeal  the  Act  of  Congress  of 
February  6,  1901,  c.  217,  31  Stat  760  (U.  & 
Comp.  St  K  4214,  4215),  conferring  juris- 
diction on  the  Circuit  Courts  of  the  United 
States  over  controversies  growing  out  of  the 
execution  of  the  allotment  act  &nd  depriv- 
ed said  courts  of  jurisdiction  to  determine 
such  bdr^lp,  and,  since  the  act  of  1910  con- 
tained no  saving  dause,  the  authority  of  the 
courts  under  the  repealed  act  of  1910  im- 
mediately ceased  in  so  far  as  pending  causes 
were  concerned.  This  court  has  followed 
the  cases  dted,  and  held  that  the  district 
court  of  Pawnee  county  did  not  have  Juris- 
diction of  an  action  to  try  title  to  the  al- 
lotment of  a  deceased  Pawnee  Indian  before 
the  expiration  of  the  trust  period  where  the 
question  of  heirship  was  necessarily  Involv- 
ed, because  such  authority  was  vested  sole- 
ly In  the  Secretary  of  the  Inteiimr.  Oaesar 
T.  Krow,  supra. 

In  construing  the  Act  of  June  25,  1910, 
the  court  in  McKay  v.  Kalyton,  supra,  em- 
phasized two  elements  which  do  not  affect 
the  act  we  are  now  considering.  This  ap- 
pears from  the  foUowing  excerpt: 

"State  courts  were  not  given  jurisdiction  of 
controversies  necessarily  Involving  the  determi- 
nation of  the  title,  and,  incidentally,  of  the  right 
to  the  possession,  of  Indian  allotments  while 
the  same  were  held  In  trust  by  the  United 
States,  by  the  provision  of  the  Act  of  Aivnst 
15,  1894  (28  StaL  at  U  286,  e.  290),  del«at- 
ing  to  the  federal  Circuit  Courts  the  power  to 
determine  such  questions,  since  the  purpose  of 
that  act  to  continue  the  exclusive  federal  con- 
trol over  disputes  concerning  allotments  whidi, 
prior  to  that  act,  could  only  have  been  decided 
by  the  Secretary  of  the  Interior,  is  manifested 
by  its  provision  that  a  judgment  or  decree  in 
any  soch  controversy  sbiaU  be  eertifled  by  tha 
court  to  the  Secretary  of  the  Interior,  and  by 
the  provision  of  the  Act  of  February  ti,  1901 
(31  Stat  at  L.  760,  c.  217) ,  that  in  such  solts 
'the  parties  thereto  shall  be  the  daimant  as 
plaintiff  and  the  United  States  as  party  de* 
fendant'* 
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After  an  extended  and  carefol  considera- 
tion 'of  the  act  under  consideration,  we  taRve 
ooncluded  that  Its  purpose  and  ^ect  was 
not  to  deprive  the  state  courts  of  Jurisdic- 
tion of  actions  Involving  the  title  to  allot- 
ments Inherited  by  restricted  Indian  heirs 
of  the  Five  Civilized  Tribes,  even  though 
such  actions  are  dependent  upon  heirship. 
In  Interpreting  the  statute  we  mast  give 
effect,  it  possible,  to  the  Intent  of  Congress, 
and  In  ascertaining  what  was  Intended  we 
'  should  Interpret  its  language  In  such  a  man- 
ner as,  consistent  with  the  words  employed, 
to  completdy  ^ectuate  the  object  of  Con- 
gress. If  by  one  mode  of  Interpretation  the 
end  sought  to  be  attained  will  not  be  sub- 
stantially subserved,  and  the  evil  sought  to 
be  prohibited  will,  In  a  large  measure,  stUl 
exist,  or  a  worse  condition  Is  created,  that 
mode  should  not  be  adopted  If  the  language 
is  soso^tlble  of  any  Interpietatiim  that  will 
•ecnre  Its  manifest  purpose.  Let  us,  for  a 
momrat,  examine  and  notice  the  evil  exist- 
ing at  the  time  of  the  enactment  which  Con- 
gress sought  to  remedy.  Under  section  9 
of  the  Act  of  May  27,  ISOS,  the  death  of  an 
allottee  of  any  of  the  Five  Civilized  Tribes 
operated  to  remove  all  restrictions  from  said 
allottee's  land,  and  the  land,  descended,  free 
of  restrictions,  to  the  said  allottee's  heirs 
according  to  the  Oklahoma  law  of  successlMit 
exc^  that  as  to  fuU-biood  Indian  heirs  the 
nstricttMui  were  only  qualifledly  removed 
and  their  craiveyances  were  only  effectual 
when  approved  by  the  county  court  having 
Jurisdiction  of  the  settlement  of  the  estate 
of  Uie  deceased  allottee.  Section  8  of  the 
same  act  provides  Uiat  the  approved  rolls 
of  idtlienship  and  of  treedmen  ot  the  Five 
OiTllIwd  Tribes  shall  be  ocmcluslve  evldoice 
as  to  the  quantum  of  Indian  Blood  of  any 
enrolled  dtlzen  or  freedman  of  said  tribes, 
and  that  the  enrollment  records  of  the  Com- 
missioner to  flie  Five  Civilized  Tribes  shall 
be  conclusive  evidence  as  to  the  age  of  said 
dtiaen  or  fireedman  to  determine  questtons 
arlsli^  under  the  act 

In  determining  the  validity  at  conveyances 
executed  by  Tlitue  of  the  provlsiomB  ct  this 
act,  it  was  alwB^  pertinent,  among  other 
things,  to  determine  the  quantum  of  blood 
of  the  Indian  grantor,  hia  age,  and  the  heir- 
ship; that  Is,  those  who  succeeded  to  his  In- 
heritance. The  county  courts  whlcih  were 
anOiorlaed  to  approve  convinces  of  the 
fnU-hlood  Indian  hdrs  under  section  9  of 
the  ac^  as  we  hare  seen,  acted  as  adminis- 
trative agencies,  and  under  the  act  author- 
ity was  not  delegated  to  such  courts  to  de- 
tennine  who,  In  fact,  the  heirs  were.  The 
approval  the  proper  court  simply  had  the 
effect  of  vesting  in  the  grantee  whatever  In- 
terest, If  any,  the  Indian  grantor  had  In  sudi 
land.  It  Is  a  matter  of  common  knowledge, 
as  disclosed  by  the  records  of  this  and  Oie 
United  States  courts,  that  many  suits  arose 
Involving  lands  of  great  value  which  were 


deiwndent  upon  ttie  question  of  whot  in  fact, 
were  the  heirs  of  the  decedmt  For  reasons 
wtddi  have  frequently  beta  stated  by  the 

courts,  and  which  it  Is  not  necessary  to  restate 
here,  the  questlcm  of  heirship  proved  difficult 
of  solution  as  between  conflicting  claimants, 
and  aUhough,  as  we  have  already  seen,  the 
judgments  of  the  courts  having  Jurisdiction 
of  actions  to  try  the  title  to  the  land  were 
binding  as  to  the  parties  to  the  record,  said 
judgments  did  not  bind  or  foreclose  other 
claimants,  and  the  question  of  heirship  re- 
mained, unsettled  so  long  as  there  was  a 
claimant  whose  rli^ts  had  not  been  litigat- 
ed. This  uncertainty  as  to  the  heirship  In 
many  Instances  worked  serious  Injury  to  the 
Indian  heirs  and  greatly  depreciated  the 
value  of  their  inheritance^  for  on  this  ac- 
count purchasers  were  relnctant  to  pay  full 
value  for  the  land.  It  restricted  competitive 
hidding,  and  often  the  Inheritance  wait  to 
speculators  who  were  willing  to  case  a 
chance. 

Now,  It  seems  clear  to  us  that  it  was  the 
Intent  Congress  to  provide  a  method  Uiat 
would  settle  the  question  of  heirship  as  a 
question  of  tmct  as  against  the  world,  for  the 
act  provides  for  service  upon  unknown  h^rs 
In  accordance  with  Uie  method  of  serving 
nonresidents  in  dvtl  acttons  In  the  district 
courts  of  the  stat^  and  provides  that,  tf 
any  person  so  served  foils  to  appear  and 
moves  to  be  heard  within  six  months  from 
the  date  of  the  final  ordw,  "he  shall  be  con- 
dnded  equally  with  parties  personally  saved 
or  voluntarily  appearing."  Nor  do  we  think 
Congress  had  in  mind  solely  the  determlna- 
tiiui  of  heirship  for  the  puirose  of  establish- 
Ing  with  certainty  and  finality  the  Idoitlty 
and  status  of  the  restricted  Indian  heirs 
to  whom  the  deceased's  allotment  passed  at 
his  death.  Under  previous  acts  of  Congress 
the  heirs  of  raroUed  deceased  members  of 
the  Five  Civilized  Tribes  became  entitled  to 
the  decedent's  pro  rata  share  of  the  tribal 
funds.  Coocress,  fran  time  to  time,  has 
appn^riated  out  of  sudi  tribal  funds  a  stlp> 
ulated  amount  of  money  per  capita  to  be 
paid  to  living  members  and  to  hdrs  of  de- 
ceased members..  In  carrying  out  this  duty 
it  has  become  necessary  for  the  adminlstm- 
tive  officers  of  the  goverflbient  to  determine 
wlio  the  hdiB  were  la  order  to  molto  pay- 
meat  to  the  right  parties.  Although  no  spe- 
cific authority  was  given  to  determine  hdr- 
dilp,  It  iB  one  that  necessarily  fiowed 
from  the  duty  Imposed  on  such  adminlstra- 
tive  officers.  The  task  has  proved  burden* 
some  and  unutlsCactory,  because  of  the 
failure  of  Congress  to  provide  any  definite 
procedure  to  be  followed  In  determining 
the  question.  In  practice  these  admbdstra- 
tive  officers,  in  determining  the  heirship  of 
deceased  allottees,  have  r^ied  upon  what  in- 
formation was  obtainable  from  the  approved 
rolls  and  enr(^ment  records,  whidi,  in  many 
cases,  was  very  meager,  and  whldb  It  be- 
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came  necessary  to  Bnpplement  by  affidavits 
and  proofs  of  heirship  made  by  claimants 
to  the  funds  and  those  vouching  for  them. 
Tiiese  pnx^  of  heirship  were  made  ex  parte 
and  were  often  indeSnite  or  conflicting. 
So,  from  these  oonedderatloos  we  think  that 
Congress  Intended  by  the  act  to  establish 
a  method  for  a  determination  of  the  fact 
of  heirsliip  which  would  be  binding  upon  its 
administrative  officers,  the  courts,  or  other 
tribunals  wherein  the  question  might  arise 
in  ascertaining  and  protecting  the  rights  of 
these  wards  of  the  government  to  their  in- 
herited lands  or  shares  of  the  tribal  funds. 

The  reports  of  the  Sraate  and  House  Com- 
mittees of  Congress  recommending  the  pas- 
sage of  the  act  substantiate  this  view.  The 
Senate  Gcnumittee  teport  states: 

^TbSrn  bin  i?  identical  with  H.  %.  10500  as 
reported  by  the  Hoose  Committee  on  Indian 
Affairs  on  Marcli  19,  101&  The  legislation  Is 
urged  by  W.  P.  Z.  German,  general  attorney 
of  the  Federal  Land  Bank  of  Wichita,  Kan., 
who  states  tliat  under  existing  conditions  titles 
based  on  deeds  from  the  hein  of  deceased  full- 
Wood  Indians  catered  to  the  land  bank  as  se- 
curity for  loans  have  to  be  rejected  as  it  is 
impoMlble  to  know  with  certainty  who  the 
he^  of  a  deceased  full-blood  Indian  are,  be- 
«anae  no  court,  under  existing  law,  can  judldal- 
ly  detomine  otmclusivdy  that  Question." 

There  is  incorporated  in  both  reports  for 
the  Informution  of  Congress  a  brief  bearing 
on  the  question  by  Hon.  W.  F.  Semple,  now 
Principal  Chief  of  the  Choctaw  Nation,  who, 
at  the  time  of  making  the  reports,  was  a 
Choctaw  Indian  attorney  and  had  formerly 
been  one  of  the  probate  attorneys  for  the 
Five  Civilized  Tribes  and  clerk  to  the  com- 
mittee on  Indian  affairs. 

We  Quote  two  paragraphs  from  his  brief: 

"The  federal  government  through  the  farm- 
loan  banks  is  loaning  millions  of  dollars  to  actu- 
al fanners  throughout  the  country  on  first  mort- 
gages oa  &rms,  and  the'records  will  show  that 
hi  the  state  of  Kanssa  something  over  six 
mUUffiis  have  been  loaned  to  farmers,  whQe  in 
the  state  of  Oklahoma  less  than  half  that 
amount  has  been  loaned.  The  difference  in  the 
amount  of  money  loaned  is  to  be  attributed  to 
the  &ict  the  title  examiner  for  the  federal  farm- 
loan  bank  declines  to  approve  titles  acquired 
from  heirs  who  are  Indians  of  the  full-blood 
for  the  reason  that  there  can  be  no  judidal 
determination  of  heirship  fai  such  cases  wMiib 
will  be  binding  and  predude  other  Indians  fr<»n 
caning  into  court  and  asserting  an  interest  In 
the  land.  *  •  * 

"The  need  for  legislation  of  this  kind  is  made 
necessary  not  only  for  the  reason  that  titles 
are  uncertain  and  the  uncertainty  has  the 
effect  of  diminisbing  the  market  vslne  of  the 
land,  but,  further,  the  reason  that  there  Is  a 
considerable  amount  of  money  in  the  hands  of 
the  superinteadent  of  the  Five  Civilized  Tribu, 
in  the  form  of  per  capita  payment^  wUdi  has 
not  been  distributed  for  the  reason  that  there 
is  no  means  of  determining  who  are  the 
heirs.  The  department  has  followed  the  prac- 
tice of  making  these  payments  on  affidavhs  of 


Indians  that  they  are  the  lawful  heirs,  but  this 
has  resulted  in  injustice  being  done.  In  fact 
it  is  a  very  unsatisfactory  way  of  determining 
the  hdrs,  and  unless  a  commission  is  sent  out 
with  authorl^  to  take  testimony  and  hear 
conflicting  claims  this  poli^  will  result  in  grave 
injury  being  done  In  distributing  the  large 
sums  of  money  now  In  the  hands  ot  the  super- 
intendent belonging  to  the  Ohoetaws  and  Ghick- 
asaws." 

To  attain  this  object  we  have  already  seen 
that  it  was  competent  for  Congress  to  create 
its  own  commissions,  boards,  courts,  or  oth- 
er agencies,  and  to  provide  the  procedure 
to  be  followed  by  such  agen<des  In  order  to 
discharge  the  duties  so  imposed.  Likewise, 
it  was  within  the  power  of  Congress,  If  it 
saw  fit,  to  make  use  of  courts  already  creat- 
ed, such  as  the  county  courts,  as  admlnistra< 
tive  agencies,  and  It  was  also  within  the  pow- 
er of  Congress  to  provide  that  such  agencies 
should  use  the  procedure  already  established 
1^  the  laws  of  the  stato  as  instrum^talltles 
In  obtaining  this  object,  instead  of  creating 
an  entirely  new  mode  of  procedure.  We  have 
no  doubt,  also,  that  Congress  had  the  right 
to  make  use  of  all  the  existing  procedure  or 
any  part  thereof,  or,  if  the  existing  proce- 
dure was  not  sufficient,  to  supplement  it  If 
the  procedure  already  established  for  the 
state  courts  had  been  considered  sufficiently 
comprehensive,  Congress  would  doubtless 
have  omitted  that  language  found  in  the 
second  proviso  relative  to  cases  where  the 
time  limited  by  the  law  of  the  state  for  the 
institution  of  administration  proceedings 
has  elapsed  and  to  those  where  no  lawful 
grounds  existed  for  the  Institution  of  such 
proceedings.  Realizing  that  In  many  instanc- 
es administrati<Hi  proceedings  had  never  been 
Instituted  over  the  estates  of  deceased  allot- 
tees, and  that  In  other  cases,  although  pro- 
ceedings had  been  Instituted,  the  same  bad 
been  closed  without  heirship  having  be^  de- 
termined, and  in  order  to  make  clear  Ito  ln< 
tent  to  provide  for  the  determluatlon  cf  heir- 
ship in  all  cases  where  the  deceased  allot- 
tee left  restricted  Indian  heirs,  Congress, 
by  the  terms  of  the  second  proviso,  evinced 
a  purpose  to  supplement  the  procedure  al- 
ready existing  In  the  state  courts  under  the 
state  law  by  providing  a  procedure  to  deter- 
mine heirship  in  the  two  classes  <ft  cases 
thus  mentioned,  as  well  as  in  cases  where  tt 
was  practical  to  follow  the  procedure  aooord- 
ing  to  the  state  law. 

The  wrong  Impression  under  whldi  coun- 
sel for  relators  are  laboring  apparently 
grows  out  of  the  fact  that  Ck)DgTess  desig- 
nated state  courts  as  the  agencies  to  deter- 
mine heirship  as  a  question  of  fact,  instead 
of  some  other  Individual,  board,  or  commls- 
sion;  but  this,  as  already  stated,  la  imma- 
teiiaL  Had  Congress  delegated  the  power 
and  authority  conferred  by  the  act  to  the 
(Commissioner  of  the  Five  Civilized  Tribes 
or  to  the  county  clerk  of  the  oonnty  of  the 
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deceased  allottee's  realdeiic^  ftnd  had  pro* 
Tided  sabstontlally  the  same  procedure  to 
guide  such  admlnistratlTe  officers  hn  obtain- 
ing the  desired  end.  whidi>  U;  certainly  could 
have  done,  It  is  clear  that  no  state  law  or 
constitutional  proTlslon  could  have  defeated 
or  Impaired  the  exercise  of  that  power.  So, 
when  we  bear  in  mind  that  the  coun^  courts, 
in  proceeding  under  the  ac^  are  acting 
meifij  as  federal  agendra  and  as  admlnis- 
trative  (tfScers.  as  dlstlnguidied  from  oemta 
exercising  strictly  Judidal  powers,  it  is 
equally  dear  that  the  laws  at  tiie  state  can- 
not be  asserted  to  defeat  or  impair  the  oper- 
ation of  the  act 

That  Congress  did  not  intend  to  disturb 
existing  Judgmmts  of  the  district  and  su- 
perior courts  whore  the  question  of  bsfrship 
was  necessarily  InTolved  as  to  the  parties  over 
which  the  court  bad  jurisdietlou  is  evident 
From  the  use  (tf  the  following  language: 

"But  thia  proviso  shall  not  be  construed  to 
reopen  the  gucBtion  of  the  detennination  of  an 
heirship,  already  ascertained  by  competent  legal 
authority  under  existing  laws.** 

Counsel  fbr  relators  propound  this  gnes' 

Mom: 

"What  Bignificance  Is  to  be  gathered  from 
the  fact  that  Congress  used  the  pbrMe  'question 
of  fact'?  Was  it  because  it  thought  it  would 
not  be  conferring  jadidal  power  by  merely  giv- 
ing the  county  court  the  power  to  ucertain 
this  qucstioa  as  a  fact?" 

They  insist  that,  if  the  county  court  Is  to 
stay  within  the  bounds  fixed  by  Congress, 
the  act  is  utterly  incapable  of  being  enforc- 
ed, for  the  reason  that  a  determination  of 
such  question  as  a  "question  of  fact"  Is  both 
a  legal  and  logical  impossibility.  We  have 
no  hesitancy  in  answering  the  question  pro- 
pounded in  the  affirmative.  As  has  been 
often  held,  in  every  case  there  ere  questions 
of  fact  and  questions  of  law.  This  Is  recog- 
nized In  our  Code,  for  by  section  4989  it  is 
provided: 

"Kindt  of  /snies.— Issues  arias  oa  the  plead- 
ings, where  a  fact  or  c<mduai(m  of  law  is  nuun- 
tained  by  one  party,  and  controverted  by  the 
other.    There  are  two  kinds:   First,  of  law. 

Second,  of  fact." 

As  to  'the  trial  of  such  issues  section  4993 
provides: 

"Trial  of  /swei.— Issues  of  law  must  be  tried 
by  the  court,  onless  referred.  Issaes  d  fact 
arising  in  actions  for  the  recovery  of  money. 
Or  specific  real  or  personal  property,  shall  be 
tried  by  a  jury,  unless  a  jury  trial  is  waived,  or 
a  reference  be  ordered,  as  hereinafter  provided." 

For  illustration,  if  an  ejectment  action 
Is  Instituted  by  parties  claiming  to  be  the 
heirs  of  a  decedoit  and  as  sncb  are  entitl- 
ed to  the  inheritance,  and  there  is  a  dis- 
pute and  conflicting  evidence  as  to  whether 
the  respective  claimants  are  related  to  t^ 


decedent,  and.  If  so,  In  what  degree,  this 
confilctlng  evidence  is  submitted  to  the  jury 
for  its  decision  on  the  Acta  unAer  the  law, 
while  the  law  Is  given  to  the  jury  by  the 
court  In  its  InstnicttonsL  The  words  "the 
question  of  fiict**  were  ouployed  Congress 
to  make  clear  Its  purpose  that  the  agencies 
designated  were  to  exercise  administrative 
functions  as  distingpiahed  from  strictly  ju- 
lUdal  functiois. 

We  are  of  the  opinion  thai  that,  whea 
heirship  of  a  deceased  allottee  leaving  re- 
stricted Indian  heirs  is  established  as  a  ques- 
tion of  fact  by  the  county  courts  as  admin- 
istrative agencies  of  the  fOderal  government 
under  the  procedure  provided  by  the  act» 
such  determination  becomes  oonclnBlve  evi- 
dence of  that  fact  and  bears  the  same  rela- 
tion to  that  issue,  whoi  Uie  some  arises  in 
an  action  in  the  courts,  as  do  the  approved 
rolls  as  to  quantum  of  Uood  and  Qie  enroll- 
ment records  as  to  Uie  age  of  a  member  of 
said  tribee.  ' 

[8]  Itoefore.  It  Is  our  opinion  that  the 
district  courts  were  not  ousted  of  jurisdic- 
tion of  actions  pending  or  deprived  of  juris- 
diction of  actions  that  may  hereinafter  be 
Instituted  involving  the  title  to  lands  Inherit- 
ed by  restricted  Indian  heirs  by  the  passage 
of  the  act  When  the  case  proceeds  to  trial, 
if  it  becomes  necessary  to  prove  the  degree 
of  blood  of  the  Indian  grantor,  the  approved 
rolls  may  be  Introduced  for  that  purpose: 
if  it  becomes  necessary  to  prove  the  age  of 
the  Indian  grantor,  the  enrollment  record 
may  be  Introduced  for  that  purpose;  aud. 
If  it  becomes  necessary  to  establish  who  are 
the  heirs  as  a  question  of  fact,  the  detenni- 
nation by  the  county  court,  if  It  has  been  had. 
may  be  Introduced  for  that  purpose,  and 
each,  when  Introduced,  becomes  conclusive 
of  the  question.  If  the  case  Is  called  for 
trial  in  tlie  district  court,  after  ihe  Institu- 
tion of  the  proceedings  In  the  county  court 
and  before  the  ooncli^alon  thereof,  the  party 
desiring  to  make  proof  of  heirship  may  pre- 
sent his  motion  to  the  district  court  for  a 
continuance  on  account  of  the  absence  of 
evidence  material  to  bis  case,  wliich  doubt- 
less will  be  granted  upon  a  showing  of  due 
diligence.  In  the  event  of  a  denial  of  auctx 
motion,  the  action  of  the  court  will  be  sub- 
ject to  reriew  on.  appeal  We  think,  how^ 
ever,  the  district  courts  Should  ^ve  a  rea- 
sonable opportunity  to  procure  this  evidence; 
but  we  do  not  think  said  courts  are  ousted 
as  to  jiu:lsdlctIon  of  pending  cases  or  pro- 
hibited from  exercising  jurisdiction  over 
cases  hereinafter  Instituted  where  the  title 
of  land  is  involved  and  It  is  necessary  to 
prove,  as  an  Inddent  ther^,  who,  in  fact, 
are  the  restricted  Indian  heirs  of  the  de- 
ceased allottee.  To  hold  otherwise  would  re- 
sult In  chaos,  and  we  would  have  the  dis- 
trict courts  deprived  of  Jurisdiction  of  such 
actions  and  the  county  courts  clothed  there- 
with without  power  to  execute  their  juds- 
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roents  or  to  afford  adequate  relief  to  all  par- 
ties. 

Fi-om  what  we  have  said  It  follows  tbat 
the  writ  of  prohlbltloii  should  and  la; 
denied. 

All  the  Justices  coucur. 


(78  OkL  ]fi») 
PURDOM  et  tl.  T.  SHOOK.    (No.  82Ca.) 

(Snpremo  Court  of  Oklahoma.   July  22,  1919. 
ReheariDS  Denied  Oct  14,  1919.) 

(SvTMnit  ly  the  Court.) 
X.  Pleading  ^b204(5)  —  Answbb  denting 

UATEBIAL  AXXEOATION  NOT  DEHTTBBABLB. 
Where  an  answer  deniea  a  material  alle- 
tation  essential  to  plaintiff's  recover;,  It  is 
error  to  snstaiu  a  demurrer  on  the  ground 
that  it  does  not  state  a  defense. 

(Addiiional  Sytlabut  hv  B^iorial  Staff.) 

2.  Pabtub  ^=»6(1)— Mebslt  nouinai.  fabtt 
not  a  necessabt  fabtt. 
In  action  upon  a  series  of  contracts  relat- 
ing to  sale  and  pnrchaae  of  general  warrants 
of  the  Chickasaw  Nation,  with  answer  and 
cross-petitloQ  alleging  plaintifl'a  claim  by  por- 
chase  or  assignment  of  interest  In  contracts 
from  ime  H.,  who  was  merely  a  nominal  par- 
ty to  contractst  idalntiff  bdng  the  only  real 
party  in  interest,  H.  was  not  a  necessary  party. 

Error  from  District  Conrt.  Johmw  Coun- 
ty; J.  H.  Ltnebmugh.  Judge. 

ActSon  by  Floyd  Shock  against  Klrt>y  Fnr^ 
dom  and  others,  with  answer  and  cross-peti- 
tion by  defendants.  Dttnurrer  to  answer  and 
croBs-petititMi  sustained,  and  defendants 
bring  error.  Reversed  and  remanded,  with 
directions  to  overrule  the  demurrer. 

Cmce  &  Potter,  of  Ardmore,  Almunder  Gul- 
lett,  of  TlsbODiingo,  and  Stephen  O.  Tread- 
wdit  of  OkIalu»na  Gity,  for  plolntiflB  In 
error. 

IJedbetter,  Stuart  ft  B«ll,  of  Oklahuaa 
(^ty,  for  defeudaut  in  error. 

KANE,  J.  This  was  an  action  upon  a 
series  of  contracts  relating  to  the  sale  and 
purchase  of  certain  general  warrants  of  the 
Chickasaw  Nation,  commenced  by  the  de- 
fendant In  error,  plalntitt  below,  against  the 
plaintiffs  In  error,  defendants  below.  Here- 
after, for  convenience,  the  parties  will  be  des- 
ignated "pialDtlff"  and  "defendants,"  respec- 
tively, as  they  appeared  In  the  trial  court 

In  addition  to  i>leadlng  the  original  con- 
tract in  writing,  the  plaintiff  set  up  an  oral 
omtract,  by  the  terms  of  which  Pordom,  one 
of  the  defendants,  agreed  to  execute  certain 
prmnissory  notes  in  connection  with  and  sup- 
plementary to  the  transactions  mentioned  in 
the  written  contract.   After  alleging  various 
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breaches  of  these  obligations  on  the  part  <^ 
the  defendants  and  the  assignment  of  the 
contracts  to  the  plaintiff  In  due  course,  etc., 
the  plaintiff  preyed  for  Judgment. 

The  answer  of  the  defendants  consisted 
of;  (1)  A  j^eneral  denial.  And  (2)  allegations 
to  the  effect  that,  although  Shock,  the  plain- 
tiff, claimed  to  be  the  owner  and  holder  of  the 
various  contracts  referred  to  in  his  petition 
by  purchase  in  due  course  from  one  Hubbard, 
who  by  the  terms  of  the  written  contract 
appears  to  be  the  party  of  the  second  part 
thereto,  he  was  and  always  had  been  in  trutii 
and  In  fact  the  real  party  of  the  second  part 
to  said  contract;  that  said  agreement  was 
drawn  and  executed  under  the  directions  of 
the  plaintiff  and  tor  hU  sole  use  and  bene* 
fit;  and  that  while  the  plaintiff  had  some 
sort  of  an  agreement  or  understanding  with 
said  R.  M.  Bnbbard,  moitioiied  in  said  agree- 
moit  as  the  party  of  die  Becoiid  part,  to-a» 
alst  the  plaintiff  in  performing  and  carry- 
ing out  his  part  of  the  agreem^  to  purdiam 
said  warrants,  said  Hubbard  was  meniy  a 
noiQiqal  inrty  Oiereto,  said  plaintiff  always 
being  the  real  party  of  the  second  part  to 
said  contract  and  the  principal  In  dealing 
with  Mdd  dcftodanta  for  the  poretaaae  (tf 
said  warrants,  nien,  after  »nt*ging  various 
breaches  of  Hie  contracts  set  up  in  the  peti- 
tion and  matthmed  in  the  wagmae  and  eross- 
petltlon  on  the  part  of  tbe  plaintiff,  the  de- 
fendants prayed  that  plaintiff  take  nothing 
by  his  action,  and  that  Ihey  have  and  le- 
eoter  Judgment  against  the  plaintlfl  in  the 
sum  of  914,991.82,  etc.  fHiereafter  a  de- 
murrer was  filed  to  die  answer  and  cross- 
petltltm  of  Ow  detaubtnts  upon  taw  follow- 
ing grounds: 

(1)  The  court  had  no  juHsdlctlOT  of  the 
person  of  the  plaintiff,  for  the  pnrpooe  of  de- 
termination of  lite  matters  of  defense  nor 
cause  of  action  mst  up  as  grounds  fbr  afBrma- 
tive  r^ef  in  said  amakded  answer  and  cross- 
petition. 

(Z)  That  there  is  a  defect  of  parties  plain- 
tlfl necessary  for  a  determination  of  the 
matters  set  up  in  said  amended  answer  and 
cross-petition. 

(8)  That  there  Is  a  defect  of  parties  de> 
fendant  necessary  for  a  determination  of  the 
matters  set  up  In  said  amended  answer  and 
cross-petition. 

Upon  this  demurrer  being  sustained,  the 
defendants  elected  to  stand  upon  their  an- 
swer and  cross-petition  and  commenced  this 
proceeding  in  error  for  the  purpose  of  re- 
viewing the  action  of  the  trial  court 

Counsel  for  defendants  say  that  the  trial 
court  erred  In  sustaining  the  demurrer  to 
their  answer  and  cross-petition:  <1)  For  the 
reason  that  It  contained  a  general  denial 
which  put  In  issue  several  of  the  material 
allegations  of  the  petition.  (2)  It  wa's  error 
to  sustain  the  demurrer  upon  the  ground  that 
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Habbard  wu  ft  neceasary  party  to  the  ac- 
tion, for  the  reason  that  It  dearly  appears 
he  had  no  Interest  in  the  subject-matter  of 
the  action  under  dther  the  auctions  of 
the  petition,  to  the  ^ect  Uiat  Floyd  Shock 
was  the  owner  and  holder  of  the  contract 
sued  on  by  asiidgnment  trom  Hubbard,  or  the 
allegations  of  the  answer  and  cross-petition, 
to  the  effect  that  Flt^d  Shock  was  always 
the  real  owner  and  holder  of  the  ctmtracts 
sued  upon,  B.  M.  Hubbard  b^ng  mer^  a 
nominal  party  thereto. 

In  answer  to  the  first  conation,  counsel 
for  the  defmdants  in  error  say  In  their 
brief: 

"As  we  have  shown  In  the  above  additional 
statement.  In  effect  defendant  in  error  abandon- 
ed his  suit  He  did  not  choose  to  amoid  his 
petition  after  the  demurrer  had  been  sustain- 
ed thereto.  l%erefore  the  daim'  of  error  of 
the  trial  court  by  plaintiffs  In  error,  based  upon 
the  fact  that  the  answer  contained  a  general 
denial,  becomes  immaterial.  The  case  brought 
by  defendant  in  error  being  no  longer  before 
the  trial  court,  the  question  is  whether  or  not 
the  court  erred  In  sustaining  the  demurrer 
leveled  against  the  cross-petition." 

We  do  not  think  this  contention  la  avail- 
able to  counsel  for  the  purpose  of  sustain- 
ing the  action  of  the  trial  court  in  passing 
upon  the  deanurrer  to  the  answer  and  cross- 
petition.  What  counsel  refers  to  as  In  ef- 
fect an  abandonment  of  his  suit  by  ttie  plain- 
tut  arose  as  follows : 

It  seems  that,  after  the  action  was  com- 
menced, certain  of  the  defendants  filed  de- 
murrers to  the  petltlfm  of  the  idainttfl  on 
the  ground  that  there  was  a  defect  of  parties 
plaintiff  and  d^radant,  whldi  weri  sus- 
tained. In  the  order  sustaining  the  de- 
murrers^ the  trial  court  granted  plaintiff 
leare  to  amend  hla  petition  within  a  time 
limited,  which  was  not  done  within  the  time 
allowed  by  the  court  Connael  now  say  that, 
tliis  being  die  condition  of  the  record  at  the 
time  the  answer  and  cross-petition  was  filed. 
It  diowed  an  abandonment  of  his  action  by 
the  plaintiff,  and  therefore  the  only  matter 
before  the  court  for  examination  is  whether 
or  not  the  oonrt  erred  in  sustaining  the  de- 
murrer to  the  amended  cause  ot  action.  We 
do  not  think  this  contuition  is  gennane  to 
the  action  of  the  trial  court  in  sustaining  the 
demurrers  leveled  against  the  answer  and 
cross-petition.  If  the  action  was  abandoned 
at  the  time  the  answer  and  oroes-petltlon 
was  filed,  as  counsel  contend,  then  a  motion 
to  strike  the  same  ivobably  would  have 
been  proper  practice.  The  demurrer  merely 
atta^ed  the  aoffldency  of  the  answer  and 
cross-petition  upon  certain  q>eclflc  grounds. 
Assuming  that  these  were  all  proper  grounds 
for  attacking  an  answer  and  croasitetltlon 
by  dedmrrer,  it  Is  dear  that  it  Is  only  neces- 
sary to  examine  the  allegations  of  the  plead- 
ing assailed,  in  order  to  pass  upon  them. 


[1]  Taking  this  view.  It  follows  that  the 
first  contention  of  counsel  tor  the  defendants 
must  be  sustained,  for  it  is  well  settled  that, 
where  an  answer  denies  a  material  allega- 
tion essential  to  plalntUTs  recovery,  It  la 
error  to  sustain  a  demurrer  oa  the  gronfld 
that  it  does  not  state  a  defbnse^  Lee  v.  Me- 
hew.  8  OkL  136,  96  Faa  104a 

[I]  We  ^Ink  it  was  also  enat  to  siutain 
the  demurrer  upon  the  ground  that  there  was 
a  defect  of  parties  plaintiff  or  defendant 
This,  no  doubt  vras  the  ground  on  which  the 
donurrer  was  sustained;  the  trial  court 
erroneously  taking  the  view  that  under  the 
allegations  ol  the  answw  and  cross-itetltton 
it  appeared  that  B.  H.  Hubbard  was  a  neces- 
sary party  to  the  actlcm.  We  do  not  think  he 
was.  According  to  the  allegations  of  the 
petition,  Hubbard  had  disposed  of  his  Inters 
eat  tn  the  contracts  Involved  by  assignment 
to  Floyd  Shock,  the  plalntilt,  and,  according 
to  the  allegatlfms  of  the  answer  and  cross- 
petition,  VlayA  Shodc,  the  idalntlff,  was 
always  the  real  party  to  the  contract  Hub- 
bard bebig  a  mere  nominal  party,  in  Oiese 
drcumstances,  whidiever  theory  prevailed, 
Hubbard  was  not  a  necessary  party  to  the 
action,  for  the  reason  that  In  ^ther  event 
Shock  was  the  real  party  In  Interest  and  the 
proper  person  to  prosecute  or  definid  tlie  ai^ 
tion. 

For  the  reasons  stated,  it  was  error  to  sus- 
tain, the  donurrer  to  the  answer  and  cross- 
petition  of  the  defendants.  The  cause  is 
therefore  reversed  and  remanded,  with  direc- 
tions to  overrule  the  demurrer. 


(76  Okl.  41) 

WnnnNOHAK  v.  CHASB,  woods  Oomity 
Judge.   (No.  10819.) 

(Supreme  Oonrt  of  Oklahoma.  Sept  80;  1810.) 

fSvtUbm*  &r  ConrfJ 
pBOHnnxoH  ^21  Wair  nraasssn  ov  faze^ 

UBB  n>  ANSWBS  HOnOIT  TO  DIBiasS. 

Cause  dismissed  for  ressoa  stated  in  tte 

opinion. 

Original  proceeding  for  writ  of  problbitloii 
Iqr  Qnincy  T.  Winnlngham  aga^  B.  JL 
Ohase,  County  Judge  ot  Woods  County,  OkL 

Petition  dismissed. 

R  W.  Snoddy,  ot  Alva,  and  Ames,  Cham- 
bers, Lowe  it  Blchardaon,  of  Oklahoma  City, 
for  comi^lnant 

A.  J.  Stovou*  <Ht  Alva,  foe  re«pandent 

HI60IN8.  J.  On  August  11,  1810,  a  petl- 
tl<m  tor  writ  of  proUbltion  was  filed  In  thla 
court  by  Quln^  V.  Winnlnglmm,  wherein  ha 
alleges  that  bis  wife,  Btta  Winnlngham,  has 
Instituted  a  suit  against  blm  for  divorce  in 
the  district  court  of  Woods  county,  OkL,  and 
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bu  made  awUcstltm  to  the  oonnty  Judge  ct 
nid  eoimty  for  a  restralnliig  order  and  ap- 
pointment of  a  receiver  to  take  charge  of  a 
mercantile  bmlijeaB;  that  the  comity  court 
iB  vitbont  Jnrifidlctlott  to  detramlne  the  petir 
tkokf  and  for  the  appointment  of  a  zeceiTer; 
and  prays  that  a  writ  of  ^ohfbltlon  be  Inoed, 
pn^ibitlng  Um  from  appointing  a  recelTer, 
On  S^bembflr  6th,  A.  J.  Steveiu,  attorney 
for  tb»  county  Jadge,  fDed  a  potion  to  die- 
,  mlaa  the  cause  of  action  for  the  reason,  Orat, 
that  the  diatrlct  Jadge  of  the  district  In 
whldi  Wooda  comi^  la  situated  is  now 
within  said  district  and  county,  and  for  the 
farther  reason  that  all  matters  and  differ* 
oicea  between  Qnlncy  V.  Wlnnlngtaam  and 
Us  wife,  Etta  Wiuningham,  have  been  set- 
tled satisfactorily  to  the  parties. 

On  S^t^ber  8,  1919,  notice  was  served 
npom  the  petitioner  In  this  action  that  the 
motion  to  dismiss  would  be  filed,  and  on 
September  6th  the  motion  to  dismiss  was 
filed  in  this  court  The  time  fixed  by  the 
rulea  of  the  court  to  permit  the  petitioner 
to  answer  the  motion  to  dismiss  has  expired, 
and  no  answer  has  been  filed;  ttiis  court 
will  therefore  take  It  fbr  graoted  that  the 
district  Judge  of  the  district  comprlBlDg 
Woods  county  Is  now  within  the  district  and 
bas  Jurisdiction  to  h^  all  matters  growing 
out  of  the  divorce  case  between  Wlnnlngham 


and  his  vifi^  and  will  furUier  take  it  for 
granted  that  all  matters  therrin  have  been 
settled,  and,  there  being  nothing  farther  tor 
this  court  to  hear  in  Oils  matta*,  the  peti- 
tion for  writ  of  pnAlMtlon  should  be^  and  Is 
beretqr,  dismissed. 

OWEN,  a  J.,  and  SHARP,  PITOHFORD, 

McNeil,  RAiNar,  kanb^  and  johnson, 

J  concur. 
HARBISON,      not  participating 


CW  Okl,  1«7) 

MUNNAH  V.  GATES.   (No.  «2«5.) 

(Supreme  Court  of  Oblataoma.   Jane  24,  1919. 
Behearing  Denied  Oct  14,  1919.) 

(SyllahHa  by  ike  Court.) 
1.  IiroiANB  «=s»l,  16(1)  —  Act  BKuovnra  ra- 

BtUOnOlV  ON  AUEHATION  OF  ALLOnomS 

uuTBD  TO  Aoopran  omzsits. 
Act  Cong.  April  21,  1904,  c  1402,  8S  Stat 
189-204,  vliich  provides  that  aU  restrictions 
iqwn  the  alienation  of  lands  of  all  the  allottees 
of  the  Elve  driliied  Tribes  who  are  not  of 
Indian  blood,  except  .minors,  are,  except  as  to 
the  homesteads,  hereby  removed,  bas  no  ap- 
plication to  Creek  Indians  of  more  than  half 
blood  adopted  by  the  Seminolea  before  the  al- 
lotment, bat  is  limited  in  its  application  to  the 
adopted  citizens  not  of  any  degree  of  Indian 
blood;  and  held,  farther,  that  where  a  person 
nl  any  degree  of  Indian  blood  was  enrolled  by 


T.^OATES  12T 

the  Dawes  Gomffllsdon  as  "adtqited,'*  parol 
evidence  may  be  received  to  show  that  sneb 
person  Is  an  Indian  or  possesses  a  anantum  ol 
Indian  blood  and  thereby  entitled  to  all  protec- 
tion and  benefits  tboreof,  notwithstanding  sndk 
enrollment- 

2.  Indians  ^27(0)— Evidbncb  adSTAZHino 
JUDOHrarr  mm  VLiLnmww  in  xnoiuNT  bt 

ADOPTKD  CITIZEN. 

Record  examined,  and  Md,  that  there  was 
no  evidence  reasonably  tending  to  support  the 

verdict  of  the  Jury. 

Error  from  District  Court,  Seminole 
County. 

Action  in  ejectment  by  Munnah,  Seminole 
Roll  No.  1066,  against  E.  S.  Gates.  Verdict 
and  Judgment  for  defendant,  motions  for 
Judgment  notwithstanding  tbe  verdict  and 
for  a  new  trial  overruled,  and  plaintiff  brings 
error.  Reversed  and  remanded,  with  Instruc- 
tions to  grant  a  new  trial. 

James  O.  Wllhott,  of  Muskogee,  and  John 
W.  WiUmott  of  Wewoka,  for  plaintiff  In  er- 
ror. 

W.  W.  Pryor  and  T.  8.  Cobb,  both  of  We- 
woka, for  defendant  in  error. 

JOHNSON,  J.  This  is  an  action  In  eject- 
ment filed  In  the  district  court  of  Semi- 
nole county,  on  March  24,  1914.  by  the  plain- 
tiff Id  error,  Munnah,  against  the  defendant 
In  emr,  B,  S.  Gates.  By  her  petition  the 
plaintiff  in  error  seeks  to  recover  ftom  the 
defoidant  In  error  Iter  individual  allotment 
of  120  acres  of  land  situate  in  Seminole 
coun^,  t<^Eether  with  damages  for  its  de- 
tention. 

In  additlmi  to  the  usual  allegations  In  sudi 
petition,  it  is  stated  by  the  plaintiff  that  she 
Is  a  GreA  Ixudtan  <tf  full  blood,  but  that  by 
reason  of  loog  residence  in  the  Seminole  Na- 
tion she  was  adopted  by  ttiat  tribe,  and  Is 
enrolled  upon  the  aUotmoit  roll  of  the  said 
Sonlnole  Tribe  of  Indians,  <K9CMdt«  No.  1066, 
as  an  ^adopted  clttnu." 

July  8,  1914,  the  defendant  filed  his  an- 
swer, whl<^  cmltalns  a  general  ^nlal,  a  plea 
of  the  statute  of  limltattona,  and  a  plea  of 
bona  fide  purchaser. 

January  1,  1917,  the  plalnlifl  filed  her  re- 
ply In  whlffh  she  denies  that  the  defendant 
has  any  title  to  said  land,  and  that  all  pre- 
tmded  conveyances  h^d  by  him  are  void, 
tor  the  reason  that  she  Is  a  restricted  In- 
dian and  never  had  any  power  to  alienate^ 
The  reply  also  contains  a  general  d»iial,  and 
a  Bpeciflc  denial  of  the  plea  of  the  statute  of 
limitations. 

On  January  4, 1917,  the  cause  was  tried  to 
a  Jury,  and  on  the  same  date  the  Jury  return- 
ed a  verdict  for  tbe  defendant 

Tbe  plaintiff  in  due  time  filed  a  motion 
for  Judgment  notwithstanding  the  verdict; 
and  also  statutory  motion  for  new  trial,  from 
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the  OTemiling  of  vhlch  Qie  plain  tiff  appeals 
to  tills  court  bj  petition  la  error  with  copy 
of  case-nade  attadied,  which  petition  con- 
tains numerous  assignments  of  error,  the 
first  twelve  of  whldi  go  to  fbe  questions  of 
orerrollng  motions  for  new  trial  and  for 
Jodgment  In  accordance  with  Che  verdict  of 
tbs  Jury,  and  the  remaining  asBlgnments  go 
to  the  question  of  the  rulings  of  the  court  In 
admitting  and  rejecting  testimony  upon  the 
trial  of  the  cause. 

At  the  oommencranent  of  the  trial  the  par- 
ties made  the  following  agreranoit  and  stipu- 
lations : 

"It  ia  agreed  by  and  between  the  parties  here* 
to  diat  Mannah  was  duly  enrolled  SB  a  citi- 
sen  of  the  Seminole  Tribe  of  Indiana,  on  the 
roll  of  the  citizens  by  blood,  opposite  No,  1066, 
bat  is  not  admitted  by  the  defendants  tiiat  the 
plaintur  has  any  Indian  blood  at  all;  and  aa 
anch  received  the  followlnK  allotment  of  land 
in  Seminole  connty,  Okl..  to  wit: 

"As  Burplaa:  The  northeast  qnarter  of  the 
northeaat  qnarter  and  the  Bouthwest  quarter 
of  the  northeast  quarter  of  section  twenty-five, 
township  nine  north,  raoge  five  east 

"And  as  her  homestead  allotment:  The  north- 
eaat quarter  of  the  northeast  quarter  of  aald 
sectkm  twenty-five,  township  five  north,  range 
fire  east 

**That  thereafter,  to  wit,  on  the  Stli  day  of 
May,  1906,  said  Mnnnah  executed  a  warranty 
deed  to  said  land  pnrporting  to  convey  the 
aforesaid  surplus  to  J.  B.  Stigall,  reciting  a 
consideration  of  $200.00,  which  deed  appearF 
of  record  in  Book  K,  at  page  457  of  the  deed 
records  of  Seminole  county,  Okl. 

"That  thereafter,  to  wit,  on  July  27,  1908, 
said  Munnah  executed  a  warranty  deed  to 
J.  B.  Stigall  purporting  to  convey  the  afore- 
said homestead  allotment  redting  a'  considera- 
tion of  $100.00,  which  deed  appears  of  record 
In  Book  B  at  page  594  of  tile  deed  xeeorda  of 
Seminole  connty,  Okl. 

"That  thereafter,  to  wit,  on  Febraary  17, 
1009,  3.  B.  Stigall  executed  a  warranty  deed 
to  L.  L.  Cobb  purporting  to  convey  the  whole 
of  said  Isnd,  both  homestead  and  surplus, 
which  deed  appeara  of  record  in  book  10  at 
page  9. 

"That  thereafter,  to  wit,  on  January  1,  1909, 
L.  L.  Cobb,  joined  by  her  husband,  T.  S.  Cobb, 
executed  a  warranty  deed  to  B.  S.  Oatea  pur* 
porting  to  convey  the  whole  of  said  land,  which 
deed  appears  of  record  in  book  27  at  page  811 
of  the  deed  records  of  Seminole  county,  OkL" 

The  theory  of  the  plaintiff,  as  cont«ided 
for  in  her  brief,  was  and  is  that,  while  on 
the  SenUnole  Indian  toll  merely  as  an  adopt- 
ed dtlzen,  she  was  in  reality  a  full-blood 
Ore^  Indian,  and  therefore  she  was  at  all 
times  restricted  and  without  power  to  con- 
vey the  lands. 

A  certlfled  coi^  of  the  census  card  diow- 
tag  the  emollment  of  Munnah,  the  plalntitf, 
was  Introduced  by  the  plaintiff  without  ob- 
jection and  shows,  among  other  things,  that 
the  plaintur  was  enrolled  In  1897  as  an 
adf^ted  cttlsen  of  the  Smdnole  Tribe  of  In> 


dlans,  and  was  then  60  years  of  age,  enroll- 
ed opposite  No.  1066 ;  that  she  had  a  daugh- 
ter, Katie  Miller,  age  27,  placed  upon  the  roll 
aa  a  half  blood,  a  granddan^ter,  Olnda  Co* 
her,  age  8  mcmtbs  and  enrolled  a  qnartor, 
new-bom,  and  a  sod,  Vvaaey  HlUer,  age  26, 
half  blood,  and  a  son  Jeff  O^er,  age  7  yoaia, 
half  blood. 

The  evidence  further  sbowed  Qmt  the 
plaintiff  was  married  to  Tewetka,  a  full- 
blood  Greek  Indian,  and  Qnv  bad  dilldren 
named  Katie  MlUer  and  Nnssqr  Miller,  en- 
rolled as  half  blood,  as  before  stated,  and 
that  she  married  London  Goker,  who  was  a 
Seminole,  full  blood,  and  fh^  had  a  son, 
Jeff  Coker,  who  was  enrolled  as  a  half  blood, 
and  a  granddaughter,  Cinda  Coker,  enrolled 
as  a  new-bom,  quarter  blood. 

The  plaintiffs  witness  Jennie  Jacobs  testi- 
fied that  she  ifnew  the  plaintiff :  that  plain- 
tiff was  much  older  than  witness;  that  plain- 
tiff  was  witness*  father's  wife;  that  she 
knew  plaintiff's  father;  that  plaintiff's  fa- 
ther's name  was  Con-Charte  Harjo,  and  her 
mother's  name  was  Susan,  and  that  they 
were  full-blood  Creek  Indians;  that  both  her 
father  and  mother  died  over  30  years  ago ; 
that  witness*  father's  name  was  London 
Coker.  She  testified,  on  cross-examination, 
that  all  she  knew  about  the  case  was  what 
the  plaintiff  had  told  her,  and  that  was  the 
way  she  found  out  about  It 

Peter  Ewlng  testified  for  the  plaintiff  that 
he  was  a  Creek  Indian  about  66  years  of 
age;  that  he  knew  the  plaintiff,  and  that 
she  was  a  sister  of  bis  mother;  that  from 
all  be  knew  she  was  a  fuU-blood  Indian  and 
that  she  bad  been  so  conddered  by  the  In- 
dians; that  plaintiff  spoke  the  Creek  lan- 
guage, and  no  other  language;  that  he  lived 
at  Eufaula,  had  never  lived  In  the  Seminole 
Nation;  that  plaintiff's  first  husband  was  a 
full-blood  Indian,  named  Tewetka,  second 
buefband  was  a  full-blood  Indian  named 
London  Coker;  knew  plaintiff's  father  and 
mother,  HarJo  and  Susan;  that  tbey  were 
both  fnll-hlood  Greek  Indians. 

Lester  Williams  testified  for  the  plaintiff 
that  he  was  a  Creek  Indian,  77  years  old, 
and  that  be  knew  the  plaintiff,  and  that  she 
was  a  fuU-blood  Creek  Indian ;  knew  her  fa- 
ther Harjo,  and  mother,  Susan;  that  they 
were  both  Creek  Indians,  and  spoke  the 
Creek  language  and  that  they  looked  liked 
Indiana,  and  were  foll-Uood  Indians.  Testi- 
fied on  cross-examination  that  he  lived  near 
Eufanla,  and  that  bis  father  was  a  white 
man. 

Plaintiff  testlfled  in  her  own  behalf  tbat 
she  was  an  Indian,  a  Semlnol^  spoke  the 
Creek  language.  Her  faOier's  name  was  Goi^ 
COurte  Harjo,'  and  ber  mother'a  name  was 
Susan ;  that  they  were  both  dead ;  that  they 
were  Indiana  of  the  Creek  Tlib^  and  fu" 
blood.  She  did  not  know  her  age.  On  crom- 
examination^  stated  that  aha  did  not  rement- 
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bar  vrhm  she  was  enraned;  fliat  It  w«8  one 
of  the  boys  tbat  did  the  enrolling  of  her; 
that  the  band  chiefs  name  was  Otlarcbe,  and 
tbat  ber  first  hasband's  name  was  Tswetka 
and  was  a  fnll-blood  Greek ;  her  second  hus- 
band was  London  Coher,  a  fnll-blood  Indian. 

mile  Ohnpco  testified  for  the  plaintiff 
that  witness  was  told  that  she  was  80  rears 
old  Just  recently;  that  plalntlfl  was  older; 
that  witness  knew  plalntUTs  father  and 
mother,  Harjo  and  Susan;  that  they  were 
both  fall-blood  Greek  Indiana,  and  spoke  tbe 
Greek  language;  that  people  considered 
them  Indians.  Testified  on  cross-examina- 
tion: "Don't  know  anything  about  her  age 
herself,  but  that  was  what  the  white  peap\B 
said."  Testified  that  when  she  was  sworn 
they  told  ber  that  she  was  Jost  to  testify  tbat 
she  "knowed  Mnnnah's  father." 

No  witness  for  the  defendant  testified  as 
to  whethOT  or  not  the  plaintiff  was  An  In- 
dian by  blood.  At  the  conclusion  of  the  testi- 
mony the  plalntlfl  requested  peremptory  In- 
Btmctlona  to  the  Jury  in  favor  of  the  plain- 
tiff for  the  land  sued  for,  and  tbat  such 
amounts  of  rents  as  the  proof  established, 
limiting  rents  to  the  years  1912,  1913,  1914, 
1915,  and  1916,  which  was  refnsed  by  tbe 
court,  and  excepted  to  by  the  plaintiff. 

The  court  in  bis  diarge  submitted  but  <me 
question  of  t&ct  to  the  Jury,  which  was  as 
to  whether  or  not  the  plaintiff  was  an  Indian 
of  the  Five  Civilized  'ixlbes,  which  question 
was  submitted  In  paragraphs  2  and  3  of  the 
court's  instmctlons  to  tbe  Jury»  which  were 
aa  U^om: 

"(2)  Ton  are  iDEtmeted  that.  If  you  find  by 
a  preponderance  of  the  evidence  tbat  the  plain- 
tiff Is  an  Indian  of  the  Five  Civilized  Tribes, 
tiien  you  wIO  find  for  tbe  plaintiff  for  the  pos* 
seasIoD  of  the  lands  described  in  the  petition 
and  for  damages  for  the  wrongfal  withholding 
of  same  in  snch  lum  as  yon  may  find  the  rea- 
sonable rental  value  of  the  same  to  be  for  the 
years  1912,  1918,  1914,  1916,  and  1916,  not 
to  exceed  $600,  unless  yon  find  for  the  defend- 
ant under  other  instructions  bmin  given  yon. 
Given;  excepted  to  by  plaintiff;  exception  al- 
lowed, 

**(3)  If  yon  find  from  the  evidence  In  this 
case  tbat  the  plaintiff  Is  an  Indian  of  the  Five 
Civilised  Tribeti,  but  that  she  Is  less  than  a  half 
blood,  then  yon  will  find  for  the  defendant  for 
the  possession  of  the  homestead  allotment  de- 
scribed as  follows:  The  northwest  gnarter  of 
the  northeast  qaartor  of. section  26,  townahip 
9  north,  range  6  east  Oivoi;  exeq^ted  to 
plaintiff;  exception  allowed.** 

The  Jnry  returned  a  general  verdict  In 
IkTor  of  the  defendant, 

Tbe  first  proposition  discussed  In  the  brief 
of  fhB  plalntlfl  under  tbe  asslgnmrnts  of 
error  Is: 

"There  is  no  evidence  In  the  record  reason- 
ably tending  to  support  the  verdict  and  Jndg- 
nent.'* 
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Tin  plalntlfl  alleced  In  bar  petltkm  tbat 
she  Is  a  Creek  Indian  of  tbe  full  blood ;  tiiat 
her  father  and  mother,  naming  them,  wm 
Creek  Indians  of  the  fall  blood,  and  by  rea- 
son of  ber  residence  In  the  Seminole  Nation 
she  was  by  action  of  the  Seminole  National 
Commission  adopted  Into  such  tribe,  and  en- 
rolled upon  tbe  rolls  as  an  Indian  citizen 
thereof,  opposite  roll  No.  1066,  as  an  adopted 
citizen,  and  that  the  land  In  controversy, 
describing  it,  was  allotted  to  her.  By  the 
stipulations  entered  Into  between  the  parties 
herein,  all  Issues  of  fact  were  taken  from 
the  Jury,  except  the  Issue  of  whether  or  not 
the  plaintiff  was  an  Indian  by  blood,  and  the 
quantum  thereof,  and  a  member  of  cma  of 
the  civilized  tribe  of  Indians. 

[1,  2]  Tbe  certified  copy  of  the  census  card 
c^ered  by  the  plaintiff  showing  that  ber 
name  was  entered  on  tbe  rolls  of  Semlnoles 
by  blood  and  as  a  member  of  the  tribe  by 
ad<vtion  afforded  no  evidence  of,  nor  did  not 
indicate  to,  what  race  she  belonged.  Such 
was  the  holding  of  the  United  States  Clrcnlt 
Court  of  Appeals,  Eighth  District.  In  the 
case  of  United  States  v.  Stigall,  226  Fed. 
103,  141  C.  C.  A.  188,  construing  the  identi- 
cal card  of  which  this  Is  a  copy,  and  this 
court  cited  that  case  with  approval  In  ttie 
case  of  Scott  t.  Qnlmby,  06  OkL  801,  US 
Pac.  1154. 

Tbe  testimony  of  tbe  plaintiff  reas(»iably 
tended  to  support  tbe  Issues  submitted  to  the 
Jury  by  tbe  court  tbat  she  was  a  Creek  Indian 
of  tbe  full  blood.  We  fall  to  find  In  tbe  rec- 
ord, after  a  thorou^  examination  thereof, 
tbat  the  defendant  offered  any  testimony 
that  in  any  way  reasonably  tended  to  show 
to  what  race  the  idaintlfl  belongs,  and  in  no 
way  c(»itradicted  the  testimony  otCered  by 
the  plaintiff.  Tbe  defendant  has  dted  no 
authorities  in  his  brief,  exc^t  four  ded- 
OffDB  vt  this  conrt  upon  a  proposition  about 
which  there  Is  no  dlspotth  tbat  la: 

"That  where  there  Is  no  substantial  evidence 
reasonably  tending  to  support  the  verdict  of 
the  Jury,  the  same  will  ha  permitted  to  stand 
here  in  review." 

That  is  the  rule  announced  by  this  court 
In  case  of  Avanto  v.  Bruner,  39  Okl.  730,  136 
Pac.  693;  City  of  Hugo  v.  Nance,  39  Okl. 
640,  135  Pac.  346 ;  C,  B.  I.  &  P.  Ry.  Co.  v. 
Gllmore,  52  Okl.  296,  152  Pac.  1006;  Great 
Western  Mfg.  Co.  v.  Mill  &  Elevator  Co.,  26 
Okl.  626,  110  Pac.  1096.  And  many  other  de* 
dsions  of  this  court  might  he  cited  In  sup- 
port of  the  rule  annoanced,  hot  0m  oonverae 
of  the  rule  that— 

"Where  it  Is  apparent  from  the  record  that 
the  evidence  does  not  reasonably  snstain  the 
verdict  of  the  Jury,  this  conrt  will  set  ssid  ver* 
diet  aside  and  grant  a  new  trlaL"  Conwill  v. 
Eldrldge,  177  Pac.  79,  ddng  Stock  Exchange 
Bank  v.  Wllliamscm,  6  OkL  348,  GO  Pac;  98; 
Harrah  v.  First  National  Bank,  26  OU.  020; 
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110  Pbc.  725;  Soltt  t.  B.  W.  Gottim  00  Co., 
28  Okl.  706,  115  Pac.  776;  Offatt  t.  Wagoner, 
80  OkL  458,  120  Pac  1018;  Fitzpatrick  v. 
Nationa,  80  OU.  402, 120  Pac.  1021. 

We  have  carefully  searched  the  record  in 
this  case  and  have  been  unable  to  find  any 
evidence  reasonably  tending  to  support  the 
general  verdict  rendered  by  the  trial  Jury  in 
favor  of  the  defendant.  Therefore  the  judg- 
ment of  the  trial  court  Is  reversed,  and  this 
cause  remanded,  with  Instractions  to  grant 
a  new  trial  and  proceed  In  accordance  wlQi 
this  opinion. 

OWEN.  C.  J.,  and  KANE,  HAKBISON, 
and  HAINBX,  JJT.,  concar. 


(76  Okl.  fi) 

KING  OOIiLZlD  GO.  T.  BIOHABDS. 
(Now  9487.) 

(Suprme  CoQrt  of  Oklahoma.    Sept  16,  1910. 
Beheoring  Denied  Oct.  14,  1919.) 

(8i/Udbiu  »y  the  Oottrt.) 

1.  FUim^  BUTDTB  or  ^3>10S(1>— BbMOSAR- 

DTTic  or  BAU  Bvmoam  jw  oubablt  btat- 

mo  AOBBnniTT. 
Tlie  memorandum  In  writing  rdied  aptm  to 
take  a  contract  out  of  the  statute  of  frauds, 
however  informaL  is  adequate  if  it  states  the 
agreemeat  with  sufficient  cleamess.  The  mem- 
orandum must  state  the  coutract  with  such 
certainty  that  its  essentials  can  be  known  from 
the  memorandum  itself  or  by  a  reference  con- 
tained in  it  to  some  other  writing  without  re- 
course to  parol  proof  to  supply  them. 

2.  Evidence  «=9465— Explakatioh  or  no- 

UBES  AND  ABBEBVIATI0N8  APPLIOABU  TO 
CSBTAIH  BUSINESS  AmCISaiBLB. 

In  the  use  of  modem  appliances  to  modern 
bnsineflB  when  it  is  customary  to  use  figures  and 
abbreviations  ajpplioable  to  certain  lines  of 
burinesa,  oral  evidence  may  be  adduced  to  show 
in  what  sense  figures  and  abbreviations  war© 
nsed  and  understood  by  the  ptrtlea. 

(AdHtliMuH  SyUahn  H  ftUforiol  Staff,) 

8.  S^tJDS,  iTATtriE  or  «s»106(l)— Mkmoeah- 

DUX    rOB    BAU    or    QOODB  BUrrZOIEHTI.T 

OUAB. 

Letter  from  buyer  of  cotton,  stating  that 
the  "65  bl  sold  us  at  lO^/is  basis"  had  been 
redassed  and  figured  "at  98  oft  mid.,"  and  re- 
quiring seller  to  fill  the  cotton  or  let  buyer 
cancel  and  buy  elsewhere,  In  light  of  tagging 
with  buyer's  tags,  its  return  of  draft,  etc,  was 
•offldently  deav  to  show  the  agroemoit  and 
take  contract  out  of  statnto  of  frauds.  Rerr. 
Laws  1910.  S  041. 

Brror  from  County  Court,  Jefferson  Ooun- 
ly;  B.  U  DiUardt  Jodge. 

Actlm  by  Y.  Lh  Blchards  againat  the  King 
Collie  Company.  Judgment  for  irfalntlff,  and 
defendant  brings  error.  Afflrmed. 


B.  F.  Wddon,  of  Wltihita  Falls,  Tex.,  and 
Ony  Oreen,  of  Wanrifca,  for  plaintiff  in 

error. 

Bridges  &  Yertrees,  of  Wanrlb,  for  de- 
fendant In  error. 

HIGGINS,  J.  For  convenience,  the  parties 
will  be  referred  to  as  plaintiff  and  defendant 
as  they  appeared  In  the  lower  court 

^e  plaintiff  Instituted  suit  against  de- 
fendant,  and  alleged  that  he  entered  Into 
a  rerbal  contract  with  it  for  the  purchase  by 
It  of  66  balea  of  cotton;  that  the  same  was 
tagged  wltti  tags  famished  by  defendant  and, 
at  the  request  of  defendant,  shipped  to  it  at 
Bowl^  Tex. :  tiiat  the  ccmtract  price  agreed 
upon  was  upon  a  baala  of  19i/i«;  that  de> 
fendant  refused  to  acc^t  or  pay  for  titte 
cott<n,  whereapcm  plaintiff  took  poasefisloik 
and  sold  the  same  at  the  hlgheat  market 
price,  bu^  owing  to  a  decrease  in  tlw  marten 
there  was  a  loss  of  f  15  per  bale^  a  total  of 
¥975,  tot  wlilch  Judgmott  is  asked.  For  the 
confirmation  of  die  contract,  the  plaintiff 
pleads  the  following  memorandum: 

-Bowie,  Texas,  12-15-1916. 
^•Mr.  V.  L.  Richards,  Terral,  Okl.-Dear  Sir: 
On  the  65  bl  sold  us  at  19i/i«  basis  for  whidi 
you  dassed  and  drew  for,  we  redassed  this  cot- 
ton and  figare  the  dass  at  98  off  mid.  We  also 
classed  a  list  for  Mr.  Barber  running  96% 
off.  Tour  draft  was  returned  for  reastms  in- 
dorsed. We  insist  on  your  filling  this  cotton  at 
the  earliest  possible  moment  or  let  us  cancel 
and  buy  elsewbere, 

"Yours  truly,       KUig  Collie  ft  C!o., 

"Per  B.  Lb  Kennedy." 

[1]  The  only  question  for  determination  la 
whetlier  or  not  the  memorandum  In  writing 
above  referred  to  takes  the  case  out  of  the 
statute  of  frauds.  In  support  of  his  conten- 
tion, that  the  case  ia  within  the  statute  of 
frauds,  the  defendant  dtes  the  following 
cases:  Baker  t.  Haswell  et  al.,  36  OkL  429, 
128  Pac  1066;  Wright  v.  Weeks,  25  N.  T. 
163;  Gattorlln  V.  Bush,  30  Or.  406,  69  Pac. 
706,  65  Paa  1064;  Waterman  T.  Helgs.  4 
Cush.  497.  The  plaintiff  falls  to  dte  any 
authorities  In  his  brief  showing  that  the 
memorandum  relied  upon  by  him  takes  the 
case  out  of  tlie  stetute  of  ftands,  but  argues 
in  addltlcHi,  that  there  has  been  an  accept- 
ance of  the  oot^  by  the  deftedan^  which 
is  contrary  to  his  ideadlngs,  as  be  sets  fortti 
therein,  that  there  has  been  no  acceptance  of 
the  cotton  In  queatloa  by  defendant. 

The  statute  rdled  upon  to  take  tlw  case 
out  Qt  the  statute  of  firauds  Is  secticm  941 
of  the  Revised  Laws  of  Oklahoma  1910, 
which  is  as  follows: 

"Hie  following  contracts  are  invalid,  unless 
the  same,  or  some  note  or  memorandum  there- 
of, be  in  writing  and  subscribed  by  the  party 
to  be  charged,  or  by  Us  agent:  *  •  *  ^ 
agreement  for  the  mle  of  goods,  *  *  *  at 
a  price  not  less  than  fifty  dollars,  unless  the 
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bujer  ftooept  w  nedve  part  of  mdi  (oodi  tnd 
cfaattob.  •  • 

IQ  regard  to  tbe  reqalsltes  and  snffldaicT 
of  the  memorandnm,  20  Oyc.  263,  i^tes  fbe 
law  as  follows: 

"The  memorandum  need  not  formally  recite 
its  purpose  as  a  note  of  tbe  agreement;  any 
memorandnm,  hovever  informal,  is  adequate  if 
it  states  tht  afreement  with  sufflciait  dear- 

ADd  on  page  268  states: 

**In  order  to  render  an  oral  oontraet  fallins 
within  the  scope  of  the  statnte  of  frauds  en- 
forceable by  actlm,  the  memorandnm  thereof 
must  stste  the  contract  with  sneh  certainty 
that  its  essentials  can  be  known  from  tbe  mem- 
orandum itself,  or  by  a  reference  contained  in 
it  to  some  other  writiuft  without  reconisa  to 
parol  proof  to  supply  theiB.** 

Hw  qneatlon  in  this  case  for  determination 
la  wliethar  or  not  the  letter  of  Hie  E3ng 
Collie  Company  of  date  December  16,  1916, 
states  fbe  agreem^t  between  ttn  parties 
wlt2i  snffldent  cteameas.  This  letter  states 
ttxb  number  of  bales  of  cotton  sold,  the  basis 
Qptm  wUdi  It  was  mM,  and  a  request  tliat 
Out  def aidant  be  permitted  to  cancel  and  buy 

[2}  It  is  snffldCDUy  dear  tliat  «6  bales  of 
cotton  were  sold  and  tiiat  it  was  on  a  basis 
of  l^i«,  and  that  tbe  defendant  reonests 
a  cancellation  of  tbe  contract  Oral  erldence 
may  be  leodved  to  show  In  what  sense 
flgnres  and  abbrerlallons  may  be  need  and 
tb^  meaning  may  be  stated  as  It  was  under- 
stood betwem  tbe  parties.  In  this  case  it 
was  competent  to  prore  by  oral  testimony 
what  was  meant  by  the  parties  In  ataUng 
tbat  tbe  cotton  was  sold  at  19i/ic  basis; 
tbls  being  a  term  peculiarly  known  to  cotton 
men  In  tbe  purdiase  and  sale  of  cotton. 

In  Breww  t.  HorstLadunnnd  Go^  127  CaL 
«18.aOF«&41fi^60Zi.B.A.240,itls  Stated: 

"A.  tdegram  to  a  hop  dealer,  by  Ua  agent 
"W^  Btatinib  'Bought  thirtem,  at  deren  five- 
dghths  net  yon;  confirm  purchase  by  wire  to 
B.,'  with  a  reply  by  the  dealer,  sent  to  B., 
stating,  'We  confirm  purchase  W.  eleren  five- 
eighths  cent,  Uke  sample'— ere  a  suffident  writ- 
ten contract  by  the  dealer  to  purchase  hops  to 
satisfy  the  statnte  of  frauds,  where  it  can  be 
shown  by  parol  evidence  thati  according  to  the 
usages  of  tJie  hop  budness,  the  words  were 
undMstood  by  the  parties  to  mesn  an  agreement 
to  purchastf  a  eeilain  <|iiantlty  of  hops,  of  a 
certain  grade,  for  a  certain  price." 

[I]  We  are  therefore  satisfied  that  the  let- 
ter oi  the  King  Collie  Company  above  re- 
f erred  to,  in  the  light  of  the  circumstances 
surrounding  the  parties,  Is  suffldently  dear 
to  show  tbe  agreement  between  tbe  parties 
and  to  take  the  contract  out  of  the  statnte 
of  frauds.  Any  other  conduslon  than  tbe  one 
here  readied  would  certainly  Impair  tbe 
osefalneBS  of  modem  appliances  to  modem 


business,  tend  to  hamper  trader  and  Increase 
the  expense  thereot 

The  defendant  contends  that  the  contract 
is  within  the  atatute  of  frauds  for  reason 
that  evidence  shows  that  it  was  to  pay  a 
certain  price  for  a  class  of  cotton  called 
"boleys,"  and  that  this  Is  not  mentioned  In 
the  letter  or  memorandum;  that  Is,  that  all 
the  c<mtract  Is  not  set  forth  in  the  memo- 
randum. This  contentlcm  is  untenable  for 
the  reason  that  It  was  cqptional  with  plaintiff 
to  ship  this  class,  that  he  elected  not  to  do  so, 
but  shipped  the  grade  referred  to  in  the 
letter  of  whldi  the  letter  is  a  confirmation 
of  that  p<fftl<ni  of  the  contract  wbidi  was 
optional  with  plaintiff  to  folfiU. 

Judgment  affirmed. 


OS  ou.  iu> 

BENTLBT  et  aL  T.  ZBILUA  Oil*  00.  at  al, 

(No.  9060.) 

(Supreme  Court  of  Oklahoma.   June  17, 1819. 
Rehearing  Denied  Oct  7. 19190 

(ByOahus  by  the  Court) 

1.  COBPOHATions  «=»307,  314(4)  —  OmOKBS 

CANNOT  D£U.  WITH  COBFOaATX  raOPSBTT 
TOB  THXIB  FBB80NAL  ADTANTAGE. 

Directors  and  officers  of  a  corporation,  hav- 
ing the  management  of  its  corporate  affairs,  oc- 
cupy the  position  of  tmsteea  of  the  welfare  of 
the  company,  and  guardians  of  the  Interests  of 
the  stockhoUeis,  and  wHI  not  be  permitted  by 
a  court  of  equt^  to  violate  audi  tru^  by  idl- 
ing or  purchasing  the  G<ni>orate  property  to  their 
own  personal  advantage  and  to  the  detriment  ef 
thdr  eestnis  que  trust 

2.  COBFOBATIOHS  «=»312(6)— SaIX  or  PBOP- 
KBTT  BT  omCKBS  CLOeELT  SCBUTXITIZKD. 

The  law  is  avMse  to  sale  of  corporate  prop* 
vety  to  dlrecton  and  officers  Intrusted  with  the 
mdring  of  such  ades,  and  ooorts  at  eqnl^  look 
with  suspldon  upon  th^  and  wHl  anstaln 
tiiem  only  upon  clear  procrf  of  good  faith  and 
adequacy  of  consideration. 

3.  COBPORATTONS      «=3»818  —  COIfTBACT  BB- 
TWBSIT  TWO  0OBP0RATI0N8  WITH  UUXBLOCK- 

iBO  DinoTouns  FBBnncABi.T  nrvAun^ 
A  contract  between  two  corporations,  e^^ 
fected  by  votes  of  directors  common  to  both,  Is 
presumptlvdy  Invalid,  and  can  only  be  sus- 
tained by  an  aJBrmatlve  showing  of  fainwas  and 
gofd  faith. 

4.  CoBPOBATiom       206(1)  —  VAOAnon  op 
SAis  or  PiOFSBTT  BX  gBBsiPBm  n»  nrAio- 

QUATB  CONSXDBBATION. 

Where  the  preddent  of  a  corporation  makes 
a  sale  of  corporate  property,  dther  red  or  pes^ 
8onal«  in  delation  of  the  t^-laws  of  the  com* 
pany,  or  In  delation  of  a  resdntlon  adopted  1^ 
the  board  of  directors,  and  sudi  sale  Is  for  aa 
inadequate  condderadon.  It  will  be  set  sdde  In 
an  action  by  disaentiiig  stockholders,  where  the 
boerd  of  directors  refuse  to  bring  suit 
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B.  C0RPOBAT101T8    C=>204,  444— Sals  of  ih- 

TERCST  ]N  on.  LEASS  HOT  TTHOKB  SEAL  OB  AT- 
TESTED OTVALID. 
A  conveyance  of  an  Interest  In  an  oil  and 
fas  lease  od  land  is  a  conveyance  affecting  real 
entate,  widiin  the  provisions  of  our  Btatutee. 
and  wh«e  the  insttument  of  sneh  conveyatic«  is 
not  onder  Hie  seal  of  the  corporation,  nor  at- 
tested by  the  secretary  thereof,  as  required  by 
section  1187,  Rev.  Lawq  1910,  and  is  not  ac- 
knowledged in  substantia  compliance  with  sec- 
tion 1188,  such  conveyance  is  invalid,  and  snb- 
sequent  purchasers  are  charged  with  notice  of 
its  invalidity,  and  Buch  conveyance  may  be  set 
aside  by  dissenting  stockholders  defrauded  there- 
by, where  the  directors  refnse  to  bring  suit. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  First  and  Second  Series,  Real  Es- 
tate.] 

e.  COBPOBATIONS  «=»99(3)  —  STOCK  FALBI3.T 
I8SDED  AS  FULLY  PAID  INVALID. 
Under  section  89,  art.  9,  of  the  Constitution 
of  Oklahoma,  as  construed  in  Lee  v.  Cameron, 
169  Pac  17,  all  stock  of  a  corporation  issued 
as  fully  paid  up,  when  in  fact  the  par  value  of 
such  stock  has  not  been  paid  into  the  corpora- 
tion in  money  or  money's  worth,  Is  fictitioas  and 
void. 

7.  CoBPOBATioNa  «=»197,  204— Sale  AtrrHOB- 

IZBD  BT  VOTING  FZCTmotlB  STOCK  VACATED. 
Stock  which  is  fictitious  and  voU  under 
section  39,  art  9,  of  the  Constitution,  cannot 
be  counted  and  voted  against  stock  for  which 
the  par  value  In  cash,  or  its  equivalent,  has 
been  paid,  in  order  to  obtain  a  majority  In  vot- 
int  on  a  proposition  to  sell  the  property  of  the 
corporation,  and  a  sale  aathorised  bj  a  ma- 
jorit?  composed  of  such  stock  may  be  aet  aside 
by  dissenting  holders  of  valid  stock. 

8.  Appeal  and  bbbob  ^=»178(C)— Whetubb 
euplotuent  of  attobnets  was  chahfeb- 
tous  ifust  be  fibst  baisbd  below. 

The  question  whether  a  contract  of  employ- 
ment between  plaintiffs  and  their  attorney  is 
cbampertOQB  cannot  be  raised  for  the  first  time 
here. 

9.  COBPOBATIONB  ^S>4AS  —  ON  FEAtTDUlXNT 
BAUE  OF  PBOPEBTT  TO  ANOTHEB  COBPOBATION, 
ITS  ROCKH0LDKB8  NOT  IKROOXItT  PDBOHAS- 
EBS. 

Where  one  corporation  has  made  a  fraudu- 
lent sale  of  its  property  to  another  corporation, 
and  the  Btoekholdos  of  the  "one  corporation" 
brine  an  action  to  set  adde  sndi  fraudulent 
sale.  In  such  case  the  stockholders,  of  the  "other 
corporation.**  who  have  purchased  their  stock 
before  the  property  of  the  "one  corporation" 
was  pnrdiaaed,  are  not  innocoit  pnrchBsera. 

10.  GOBPOBATIOHB  «=>204  —  On  BAUB  OF 
LBABB  TO  AHOTHBB  COBFOKATIOir,  ACOOtFKrT- 
Itta  FOB  EXPEnDITUHXS  AHS  PB0FIT8  tfEOEB- 
8ABT. 

It  appearing  that  the  officers  of  the  Zelma 
Company  made  a  frandolent  sale  of  a  lease  to 
the  Nemo  Company,  and  that  afterwards  the 
Nemo  Company  expended  money  in  developing 
sndi  lease,  bnt  it  appearing  that  in  the  mean- 
time certain  amooitte  of  pro&ta  whidi  right- 


fully belonged  to  the  Zelma  Company  had  been 
received  and  appropriated  by  the  Nemo  Com- 
pany, in  such  case  a  proper  accounting  should 
be  had,  and  the  rights  of  the  parties  determined 
thereby. 

11.  COBPOBATIONS       «=>204    —  DlBSBtmNQ 
ST0CKH0LDEB9  HAT  SUE  TO  OANCBL  FBAUDU- 
LENT  CONVEYANCE  OF  FBOFBBTT  WHEBK  OF- 
FICERS BEFUBE  TO  ACT. 
Where  the  officers  and  directors  of  a  cor- 
poration refuse  to  bring  suit  to  cancel  convey- 
ances of  corporate  property,  frandulently  made 
by  sadi  officers  and  directors,  diasentiiv  Btock- 
lii>Ideni  in  such  cose  may  maintain  an  action 
fw  the  eancellatioa     such  conveyance. 

Error  from  IMstrlct  Court,  Tnlsa  Ootiiit7t 
Conn  Una,  Judge. 

Suit  by  W.  a  Bentley  and  oOiraa  against 
the  Zelma  Oil  GonqMUiy,  the  Almez  Oil  Com- 
pany, the  Nemo  Oil  Company,  and  H.  B. 
HoQ^tcm,  president  of  sndi  corporations 
and  trustee  for  some  one  or  more  of  them. 
Judgment  for  defendants,  and  plalntlfEi  bring 
error.  Reversed,  wiUi  InstnicticmB  bo  order 
a  proper  accoonUng  by  defendant  Zelma  Oil 
Company,  and  to  render  Judgmmt  in  a<^ 
cordance  with  conclusions  of  opinion. 

Solon  W..  Smith,  of  Oklahoma  Clt7,  Mc- 
Gnire  &  Deverenx,  of  Tulsa,  and  Ames, 
Chambers,  Lowe  ■&  Richardson,  of  Okla- 
homa City,  for-  plaintiffs  in  error. 

Everest,  Vaught  &  Brewer  and  Everest  & 
Campbell,  all  of  Oklahoma  City,  tot  defend- 
ant In  error  Zelma  Oil  Co. 

CotUngham  A  Hayes,  of  Oklahoma  City, 
Poe  &  Lnndy,  of  Tnlsa,  and  Rlngolsky  & 
Friedman,  of  Kansas  City,  Mo.,  frar  defend- 
ant in  error  Nemo  Oil  Co. 

HARRISON,  J.  W.  a  Bentley  and  13  oth- 
er minority  stockholders  of  the  Zelma  OU 
Company  brought  this  suit  against  the  Zelma 
Oil  Company,  the  Almee  Oil  Gomi>any,  the 
Nemo  Oil  Company,  separate  corporations, 
and  H.  B.  Houghton,  president  and  managw 
of  all  of  said  corporations,  and  trustee  for 
some  one  or  more  of  same ;  the  object  of  tbe 
suit  being  to  cancel  a  certain  well-drilling  con- 
tract and  certain  assignments  of  an  oil  and 
gas  lease,  for  fraud.  The  well-drilling  con- 
tract was  made  between  H.  B.  Houghton,  as 
president  of  the  Zelma  OU  Company,  and  <»ie 
Max  Moore ;  the  assignments  in  question  be- 
ing of  a  lease  belonging  to  the*  Zelma  Oil 
Company,  and  assigned  by  George  Houghton, 
as  vice  president  of  tbe  Zdma  OU  Company, 
to  H.  B.  Houghton,  trustee,  thence  by  H.  B. 
Houghton  to  the  Almez  OU  Company,  and 
thence  by  H.  B.  Houghton  to  the  Nemo  Oil 
Company— the  Nemo  OU  Company  daimins 
said  lease  at  the  time  this  suit  was  brought. 

The  primary  grounds  for  the  suit  were 
fraud ;  the  primary  purpose  was  tiie  cancel- 
lation of  the  Instruments  in  questi(Hi ;  hence 
the  right  to  cancellation  depoided  upon  the 


»For  atlwr  eases  ■••  same  toiplo  and  KBtT-NUllBBa  In  all  Key-Nwnbered  Dlsests  and  IndsieB 
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erldence  of  tnud.  The  transactions  out  of 
wtaidi  the  case  grew  and  upon  which  plain- 
tiffs relied  for  evidence  of  fraud  were  as  fol- 
lows: 

Prior  to  Jane  3,  1913,  there  was  a  scope  of 
territory,  near  the  town  of  Newcastle,  In  Mc- 
Clain  county,  which  was  worthless  for  oil  and 
gas  purposes,  and  designated  as  "wild-cat" 
territory,  and  upon  which  oil  and  gas  leases 
were  obtainable  for  comparatively  nothing, 
viz.  $1  each,  notary  and  recording  fees.  On 
June  3,  1018,  H.  B.  Houghton,  hla  brother, 
George  Houghton,  W.  M.  Sawyers,  and  J.  M. 
Hamilton  oi^anized  the  Zelma  Oil  Company, 
capital  stock  ¥50,000,  aharm  fl  each.  On 
the  next  day,  June  4tht  said  parties,  bdng 
the  directors  named  In  the  articles  of  incor- 
poration, held  a  directors'  meeting,  at  whldi 
by-laws  were  adopted  and  the  following  per- 
sons unanimously  elected,  viz.:  H.  B.  Hough- 
ttm,  president ;  George  Houghton,  vice  presi- 
dent; and  W.  M.  Sawyers,  secretary.  The 
articles  of  Incorporation  provided  tor  four 
directors;  but  they  adopted  by-laws  provid- 
ing tor  only  three,  and  then  elected  five,  viz. 
H.  B.  Houghton,  George  Houghton,  W.  M. 
Sawyers,  J.  M.  Hamilton,  and  J.  E.  Wright 

Now  It  developed  that  these  directors  had 
come  into  possession  of  a  number  of  leases 
in  said  "wlld-caf  territory,  and  on  June  lOtfa 
they  held  another  meeting,  at  which  It  was 
concluded  unanimously  that  It  was  to  the 
best  Interest  of  the  Zelma  Oil  Company  to 
own  all  these  *VUd-cat"  leases,  whereupon 
It  was  resolved  unanimously  that  the  Zelma 
Oil  Company  purchase  said  'Vlld-cat"  leases 
from  said  directors  and  issue  to  them  20,000 
shares  of  its  stock  as  fully  paid  np  and  non- 
assessable. Said  resolution  being  substan- 
tially followed  out,  they  thus  became  ma- 
jority stockholders  without  paying  any  mon- 
ey for  their  stock — ^it  ai^earlng  from  the 
record  that  these  same  directors  caused 
themselves  to  be  rdmbursed  by  the  Zelma 
Oil  Company  for  all  the  expense  they  bad  in- 
curred in  procuring  said  "wild-cat"  leases, 
viz.  $1  each,  notary  and  recording  fees;  also 
tbelr  hotel  bills,  traveling  expenses,  etc., 
while  80  engaged.  Having  thus  acquired  a 
eontrolUng  Interest,  these  directors  resolved 
Chat  the  «>mpany  should  borrow  |3,000  with 
which  to  begin  drilling.  This  being  done,  they 
nnanlmously  recognized  the  necessity  of  at 
once  starting  a  stock-selling  campaign,  which 
they  did,  selling  to  ;ieomen,  artisans,  clerks, 
Btenc^raphers,  etc.,  in  various  counties 
the  state  at  f  1  a  share,  par  value,  casta. 

But,  while  this  class  of  subscribers,  among 
whom  were  plaintiffs  herein  and  41  others, 
were  required  to  and  did  pay  the  par  value 
In  cash  for  all  the  stock  they  purchased, 
about  4,257  shares,  there  were  others  to 
whom  stock  was  sold  at  much  better  figures. 
H.  L.  Houghton,  a  brother  of  President 
Houghton  and  Vice  President  Houghton,  was 
Issued  3,000  shares  for  $1,000,  G.  B.  Wltmer, 
a  friend  of  the  brother  of  President  Hough- 


ton and  Vice  President  Houghton,  was  Issued 
4,000  shares  for  $1,750,  Mrs.  H.  L.  Hough- 
ton, wife  of  the  brother  of  President  Hough- 
ton and  Vice  President  Houghton,  was  Issued 
100  shares,  Mrs.  George  Houghton,  wife  of 
Vice  President  Houghton,  and  Mrs.  A.  H. 
Hanson,  were  each  Issued  100  shares,  and 
Mrs.  H.  B.  Houghton,  wife  of  President 
Houghton,  was  Issued  500  shares,  making  in 
all  800  shares,  for  whltdi  nothing  was  paid. 

On  June  20,  1913,  President  Houghton  and 
Vice  President  Houghton,  assuming  to  act  for 
the  Zelma  Oil  Company,  entered  Into  a  con- 
tract with  the  original  lessors  of  McClaln 
county,  wherry  all  of  said  wild-cat  leases 
were  purdiased  over  again;  that  Is  to  say, 
the  Zelma  CMl  Company,  through  Its  direc- 
tors, first  bought  said  wild-cat  leases  from 
the  directors,  paying  them  Just  what  the 
leases  had  cost  them,  together  with  their  ex- 
penses in  procuring  same,  and  In  addition 
Issuing  them  26,000  shares  of  stock ;  and, 
secondly,  throng  its  presldoit  and  vice 
president  the  Zebna  OH  Company  again 
bought  the  same  wild-cat  leases  from  the 
original  lessors,  paying  the  lessors  91  eadi 
and  the  notary  and  recording  fees. 

In  said  contract — that  is,  the  one  whereby 
the  Zelma  Oil  Company  bought  said  leasee 
the  last  time — ^it  was  provided  that  the  com- 
pany should  drill  a  well  somewhere  on  said 
leases,  and  that  the  lessors  should  place  the 
leases  in  escrow  in  a  l>ank,  and  the  company 
should  place  a  bond  for  $2,500  In  the  bank, 
the  leases  to  be  turned  over  to  the  company 
when  It  got  all  the  drilling  equipment  on  the ' 
ground  and  began  drilling,  and  the  bank  to 
turn  over  the  $2,500  bond  to  the  lessors  if 
the  company  failed  to  drill  2,000  feet,  or 
failed  to  strike  oil  or  gas  at  a  lesser  depth. 
The  contract  provided,  also,  that  if  drilling 
be  abandoned  for  three  years  at  any  one  time 
the  leases  should  become  void,  and  It  may  be 
observed  at  this  point  that  the  well  was  never 
drilled  to  a  depth  of  2,000  feet  nor  was  oil 
or  gas  struck  at  a  lesser  depth,  and  that  the 
leases  nltimatdy  expired  and  passed  away 
quite  naturally.  However,  on  August  18, 
1918,  at  a  directors'  meeting,  the  minutes  of 
whl(^h  purport  to  show  a  quorum  present, 
Vice  President  Houghton  In  the  chair,  a  prop- 
osition of  Eaton  &  Morgan,  a  drilling  firm, 
to  drill  a  well  2,000  feet  deep,  was  aco^ted, 
and  on  September  8, 1913,  a  contract  purport- 
ing to  be  between  the  Zelma  Oil  Company 
and  O.  G.  Eaton  and  A.  B.  Morgan  was  en- 
tered Into  between  Eaton  and  Morgan,  of 
the  first  part,  and  George  Houghton,  W.  M. 
Sawyers,  and  J.  M.  Hamilton,  of  the  second 
part.  Said  contract  was  not  signed  by  the 
president  of  the  Zelma  Oil  Company,  nor  at- 
tested by  the  secretary  of  the  Zelma  Oil  Com- 
pany, nor  under  the  seal  of  the  Zelma  OU 
Company,  nor  was  the  name  of  the  Zelma  011 
Company  subscribed  to  said  contract  It 
was  signed  simply  by  G.  C.  Eaton  and  A.  B. 
Moi^an,  parties  of  the  first  part  and  Geo. 
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HoaghtoB,  W.  M.  Sawyers,  and  J.  M.  Hamil- 
ton, parties  of  the  second  part.  It  provided, 
however,  that  the  Zelma  Oil  Company  would 
pay  Eaton  &  Morgan  $5,000  and  issoe  them 
1,000  sharea  of  paid-up  noDassessable  stock 
for  drilling  a  well  2,000  feet  deep,  unless  oil 
or  gas  In  paying  quantities  be  struck  at  a 
lesser  depth.  The  well  was  never  drilled 
2,000  feet,  nor  was  oil  or  gas  found  at  a 
lesser  depth;  bat  Eaton  &  Morgan  were 
paid  $2,250  of  the  bona  fide  stockholders* 
money  on  this  contract,  and,  being  desirous 
of  getting  the  balance,  $2,750,  Morgan,  who 
owned  an  80-acre  lease  In  what  was  known 
as  the  "Blzby  field,"  in  Tulsa  county,  made  a 
new  contract  with  the  Zelma  Oil  Company, 
whereby  he  agreed  to  assign  his  80-acre 
lease  in  the  Bixby  Add  to  the  Zelma  Oil 
Company  and  drill  a  well  on  said  lease  1,760 
feet  deep  for  the  balance  due  under  the  other 
drilling  contract  So  on  Uarch  20,  1914,  the 
following  letter  was  aent  out  to  the  atock- 
boldera: 


"H.  B.  Honghton, 
"President. 


W.  M.  SawyaiB, 

Secretary. 


"Zehna  Oil  Company. 

"Ca^tBl  Stock,  $60,000.00^  Fully  Paid  and  Non- 
asseuaUfli 

"806-7-8  American  National  Bank  BolUUng. 

*<Oklahoma  aty.  Okla..  8/20/14. 
"Stockboldeia  of  the  Zehna  OU  Company: 

"Wa  believe  tiiat  the  itockholden  of  the  Zel- 
ma Oil  Oo.  axe  entitled  to  all  the  information 
that  ifl  obtainable  in  regards  to  the  work  done 
by  our  company ;  also  our  future  iateDtiona. 

"We  began  work  on  Sept  20,  1913,  and  have 
been  drilliug  coatinuoiuly,  day  and  night,  since 
the  above  date.  We  encountered  red  beds  after 
the  first  200  feet.  At  1,020  feet  we  struck  a 
brokeu  formation  and  12  feet  of  oil  sand,  with 
a  nice  showing  of  oiL  Directly  under  this  we 
struck  a  large  volume  of  salt  water,  which  we 
cased  ott.  From  1^  to  MUt  feet  we  en- 
countered red  beds  and  veins  of  water.  At  1,- 
416  our  driller  could  go  no  further.  Our  ex- 
pat, who  baa  been  at  the  well  continuously  dur- 
ing the  last  1,000  feet,  advised  us  that  It  would 
be  impossible  to  go  any  deeper. 

"We  have  acquired  an  &0-acre  tract  In  sec. 
20—17—13,  east  of  the  Glen  Pool  in  the  proven 
<h1  field  of  the  state,  and  we  are  proceeding  to 
at  once  drill  a  well  on  the  above  tract.  We  are 
pulling  our  casing  from  the  first  hole  and  ex- 
pect to  be  in  full  operation  in  the  proven  field 
within  ten  days. 

*This  gives  every  stockholder  an  Interest  in 
a  well  being  drilled  in  the  proven  fields.  Just 
1%  miles  from  our  80-acre  lease  a  well  was 
brought  in  during  the  past  ten  days  making 
1,800  barrels  per  day.  Other  wells  are  coming 
in  there  from  200  to  600  barrels  per  day.  We 
are  going  to  complete  a  well  there  at  a  deep 
depth.  If  we  are  successful  and  strike  a  well, 
oor  intentions  are  to  drill  another  well  on  our 
8,000  acres  of  leases  we  are  now  moving  off  ol 

''We  would  be  pleased  to  have  any  stodtfaolder 
who  derires  further  information  to  write  us  di- 
rect and  we  will  ^ve  their  letters  prompt  atten- 
lloik  By  Order  of  Directors" 


At  this  time,  Hartih  20,  1914,  the  company 
bad  been  organized  something  over  nine 
months;  its  president  and  directors  had 
Invested  nothing  In  the  ccHupany;  they  had 
bought  the  McClain  county  wild-cat  leases 
twice,  and  paid  for  them  both  times  out  of 
money  paid  in  by  the  bona  fide  snbscribera, 
and  In  addition  had  issued  to  thanadres  and 
th^r  friends  a  controlling  interest  in  the 
company's  stock.  They  had  paid  $2,250  of 
the  bona  fide  stockholders'  money  in  a  pre- 
tenBB  of  drilling  a  w^  on  the  wild-cat  leas- 
es, and  at  this  time  had  contracted  to  speaA 
$2,760  more  and  to  issue  1,000  more  sharea 
for  drilling  on  the  newly  acquired  lease^ 
which  lease  it  may  be  observed  had  been 
bought  with  the  bona  fide  stockholders'  mon- 
ey, and  was  all  that  the  company  owned  at 
this  time  that  held  out  even  a  promise  of 
value  tor  their  money,  and  is  the  lease  in 
controversy  her&  Hence  the  significance  of 
the  above  letter. 

The  contract  with  Morgan  provided  that 
Morgan  should  drill  at  a  point  to  be  detignat' 
ed  by  Presldmt  Houghton.  President  Hous- 
ton designated  the  point,  and  Morgan  began 
drilling.  Now  it  happened  that  the  Gladys 
Belle  Oil  Company  had  a  leaae  adjoining  the 
Zelma  Company  lease,  and  that  the  point 
designated  for  drilling  by  President  Hough- 
ton was  140  feet  from  the  line  of  the  Gladys 
Belle  Oil  Company,  and  it  subsequently  de- 
veloped that  the  Gladys  Belle  Oil  Company 
gave  Presld^t  Houston  40  acres  of  its  lease 
for  locating  the  Zelma  well  at  this  point, 
thereby  developing  the  Gladys  Belle  property. 
President  Hoo^bm  took  the  40-acre  leaae 
In  his  own  nam^  Instead  of  In  Us  company's 
name. 

On  May  8,  1014,  Morgan  stmck  <m  on  tiie 
new  lease  at  a  depth  of  1,668  feet,  flowing 
40  barrels  per  day.  President  Houghton  was 
present  on  the  night  the  oil  was  struck,  and 
returned  that  night  to  Oklahoma  City,  aay* 
Ing  he  was  going  hasit  to  buy  more  atodc 
before  the  8to<&holdera  heard  ot  the  strike. 
On  the  next  day  he  bought  100  or  mors 
shares,  and  Vice  Presideat  Honghton  bonght 
about  60  shares.  It  does  not  appear  that 
the  rest  of  the  directors  knew  anythlnc 
of  this  strike,  ezc^t  Sawyers,  the  secretary. 
He  and  President  Houghton  and  Vice  Presi- 
dent Houghtcsi  held  a  meeting  the  next  day 
and  reported  to  each  other. 

So,  on  May  23,  1914,  another  significant 
letter  was  addressed  to  a  portion  <tf  the  atodk- 
holders,  saying  In  aubstance  that  they  had 
Btrudk  paying  oil  at  1,668  feet,  that  it  was 
flowing  40  barrels  per  day,  that  experts  had 
informed  them  that  a  large  well  could  be 
struck  by  drilling  to  deep  sand,  that  thej 
were  going  to  drill  to  de^  aand;,  that  an- 
other well  jnst  south  of  theirs  was  flowing 
1,600  barrels  per  day,  and  that  "flnandally 
we  are  In  good  shape."  A  tew  days  after  the 
date  of  the  above  letter,  assuring  the  atock- 
holdera  that  "financially  we  sift  In  sood 
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shape,**  to  wit,  on  Jtme  10,  1914,  a  meeting :  Moore,  whereby  a  one-half  interest  In  the 


was  held  by  four  directors,  viz.  Sawyers, 
Wright,  and  the  two  Honghtons,  at  which 
It  was  resolved  that  the  company  owed  $0,- 
586^1.  and  that  it  had  f425.S2  In  the  bank, 
and  further  resolved  that  the  officers  of  the 
company  be  authorized  to  obtain  a  loan  from 


the  American  National  Bank  and  to  assign  Moore  was  to  do  some  work  on  the  well 


Zelma  Company's  lease  and  all  other  prop- 
erty owned  by  the  Zelma  Company  was  as- 
signed to  Uaz  Moore,  for  which  Moore  was 
to  drill  to  a  depth  of  2,100  feet,  unless  oil 
or  gas  be  struck  in  paying  quantities  at  a 
lesser  depth.  The  contract  also  provided  that 


the  Zelma  lease  as  security  therefor.  Subse- 
quently a  loan  of  $6300  was  obtained  from 
said  bank  npon  a  note  signed  by  the  Zelma 
Company  and  eight  stockholders,  H.  B. 
Houghton,  George  Houghton,  H.  L.  Houghton, 
J.  H.  Everest,  J.  S.  Twyford,  W.  M.  Shaver, 
J.  B.  "Wright,  and  W.  M.  Sawyers.  It  may 
be  observed  here  that  the  by-laws  of  the 
Zelma  Oil  Company  provided  that — 

"An  annual  meeting  of  the  stockholdera  shall 


already  drilled,  but  was  to  be  the  Judge  <tf 
what  work  was  to  be  done.  It  does  not  ap- 
pear from  the  contract  what  work  was  to 
be  doi^  nor  from  the  record  that  any  was 
ever  dwie,  except  that  Morgan  hired  another 
man.  Bobbins,  to  pull  some  casing,  for  which 
he  never  paid  Bobbins,  and  Bobbins  filed  a 
lien  against  the  company  for  $400  for  the 
work,  nor  did  Moore  ever  drill  the  well,  but 
the  one-half  interest  assigned  to  him  ultl- 


be  held  on  the  first  Monday  in  June  of  each  j  mately  turned  up  In  President  Houghton's 


year,  st  whldi  the  preiddent  shall  submit  a  com-  nam&    Tbla  la  the  drilliog  contract  irtiidi 


pletft  report  of  tiie  company's  <9erationa  and  tlie 
state  of  Its  corporate  affain  fw  tihe  year." 

No  such  meeting  was  held  or  called,  and 
the  bona  fide  stockholders  were  In  total  igno- 
rance of  all  of  the  above  transactions.  The 
above-mentioned  loan,  however,  was  obtained 
in  July,  1914;  hence  on  that  date  the  com- 
pany owned  the  SO-acre  lease  in  the  Bixby 
field,  owned  a  "standard  drilling  rig,"  for 
which  it  had  paid  ¥1,000,  and  should  have 
had  nearly  ¥7,000  in  the  treasury,  the  $6^00 
obtained  on  the  aforesaid  loan  and  the  ¥425 
resolved  to  be  In  the  bank  at  the  meeting  of 
June  lOtb.  aforesaid,  and  had  a  well  which 
tm  May  23d  was  flowing  40  barrels  per  day, 
and  according  to  said  letter  of  May  23d  had 
a  very  bright  prospect  for  ptrtklng  a  great 
well,  and  was  "financially  in  good  shape"; 
yet  no  further  developments  were  made,  no 
further  efforts  to  drill  another  well  for  more 
than  a  year  thereafter,  although  Morgan 
had  moved  over  Just  300  feet  upon  a  lease  of 
his  own  and  drilled  a  well  which  flowed  60 
barrels  per  day,  and  notwithstanding  the 
owners  of  the  land  covered  by  the  Zelma 
lease  were  complaining  and  insisting  that 
drilling  be  resumed.  > 

In  the  meantime  the  date  for  holding  the 
annual  meeting,  the  flrst  Monday  in  June, 
had  passed  again  without  any  meeting,  and 
without  the  bona  fide  stockholders  having 
any  knowledge  whatever  of  the  condition  of 
the  company's  affairs.  But  in  July,  1016, 
President  Houghton  went  to  B.  L.  Cummings, 
who  owned  40  acres  of  land  covered  by  the 
Zelma  Company's  lease,  and  told  Cummings 
that  he  (President  Houghton)  had  plenty  of 
money  with  which  to  develop  the  lease  and 
would  drill  on  Cummings'  40,  if  Cummings 
would  give  him  some  acreage  or  pay  him 
1300;  otherwise,  he  would  drill  elsewhere. 
Cummings  declined  to  give  the  acreage  or 
pay  the  ¥300.  The  well  was  not  drilled  on 
Cummings'  40. 

But  on  August  12,  1915,  President  Hough- 
ton entered  into  a  oontract  vrltb  <me  Max 


the  plalntifh  herein  aeA  to  have  cajiceled. 
It  was  not  vnder  flie  seal  at  the  oorpora- 
tlon,  nor  attested  by  ttw  sdcretair  thereof, 
was  made  without  ttie  knowledge  or  con- 
sent of  any  bona  fide  BliockholderB^  and 
against  the  advice  of  the  company's  attorn^, 
and  In  violation  of  law  and  the  resolution 
adopted  by  the  directors  on  May  9.  1914, 
which  provided: 

''Any  contract  for  drilling  new  wells  to  be  ap- 
prorad  by  the  board  itf  dlreetonu" 

On  August  26,  1915.  W.  M.  Sawyers  re- 
signed as  secretary ;  his  resignation  was  in 
writing  and  pasted  In  the  minute  book  of 
the  OHupany.  It  shows  that  he  resigned  as 
secretary  only.  Sawyers  said  that  he  re- 
signed as  secretary  only,  and  not  as  both 
secretary  and  director.  President  Houghton 
said  that  Sawyers  resigned  as  both  secretary 
and  director;  but  the  written  redgnatlon 
was  only  as  secretary,  and  President  Hough- 
ton admitted  that  he  altered  the  written 
resignation,  so  as  to  make  It  show  both  di- 
rector and  secretory,  after  this  suit  was 
brought,  and  after  a  writ  of  duces  tecum 
had  been  served  npon  him,  commanding  him 
to  bring  the  books  of  the  company  into 
court 

On  Dec«nber  21,  1915,  Pre^dent  Hough- 
ton. Tice  President  Houghton,  and  Director 
J.  E.  Wright  met  in  the  company's  office  for 
the  purpose  of  discussing  ways  and  means. 
At  this  time  they  owed  the  American  Nation- 
al Bank  ¥0,300,  and  owed  some  other  bills, 
aggregating  several  hundred  dollars,  though 
nothing  had  beai  done  on  the  lease  since 
the  40-barrel  well  had  been  brought  In  on 
May  8,  1914,  except  to  shoot  this  well  Into 
salt  water  and  ruin  It.  Nothing  had  liap- 
pened  to  diminish  the  value  of  the  lease 
since  May  23,  1914.  nothing  left  of  the  mon^ 
which  President  Houghton  told  Cummings 
he  had  in  July,  1916,  and  nothing  to  show  for 
the  $6^00  borrowed  from  the  American  Na- 
tional Bank;  yet  It  was  necessary  to 
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Tide  ways  and  means,  and  In  order  to  pro- 
Tide  ways  and  means  it  was  deemed  neces- 
sary to  call  some  kind  of  a  meeting  of  stodc- 
bolders.  The  by-laws  prorlded  tliat  a  ma- 
jority of  the  directors  could  request  the  presi- 
dent to  call  a  meeting  of  the  sfockholders. 
There  was  not  a  majority  present  at  tbls 
meeting,  so  President  Houghton  told  Ylce 
President  Houghton  to  get  Shaver  to  sign 
It  Shaver  was  not  a  director.  But  Presi- 
dent Houghton  told  Vice  Preddent  Hough- 
ton that  a  stockholder  could  sign  It,  where- 
npon  Vice  Presld^it  Houston,  Director 
Wright,  and  Stockholder  Shaver  signed  a 
reqnest  to  President  Houghton  to  call  a 
special  stockholders'  meeting  for  the  pur- 
pose of  devising  ways  and  means.  Upon 
such  request  President  Houghton  prepared 
a  notice  for  a  spoclal  stockholders'  meeting 
to  he  held  in  the  ctwapany's  office,  506 
American  National  Bank  Building,  on  De- 
cember 31,  1915.  Though  these  notices  pur- 
ported  to  have  been  Issued  December  21st, 
they  were  In  fact  not  mailed  out  at  all  to 
but  a  few  of  the  stockholders,  and  too  late 
for  any  but  a  very  few  of  those  who  did 
receive  them  to  attend. 

However,  on  December  81st  the  directors 
and  a  few  of  the  stockholders  met  In  the 
American  National  Bank  BuUdlng,  but  the 
meeting  was  not  called  to  order  and  no  bnsl- 
ness  was  transacted.  An  understanding  was 
readied  among  a  few  of  the  managers  that 
tb«  meeting  would  be  adjonmed  to  a  later 
date,  January  Ttb,  but  only  a  few  of  Gxe  ma- 
nipulators knew  anything  of  ttw  meeting  to 
be  held  <m  J&nuaiy  7th,  and  no  one  knew 
where  it  was  to  be  held.  No  fiirtbra  notice 
was  glTen  tlie  stot^holders  in  r^ermce  to 
sodi  meeting  but  on  January  7th,  a  meeting 
TOB  htid,  tiie  minutes  of  which  show  to  have 
be«k  hdd  in  the  Colcord  BuUdlng.  A  reso- 
lution was  passed  at  such  meeting  directing 
their  offleera  and  directors  to  make  a  aale  of 
all  the  company's  property  and  then  give 
notice  of  such  sale  to  the  stockholders. 

On  January  ISth  a  report  of  die  meetings 
of  Decemhor  Slat  and  January  7th  It  Is 
claimed  was  mailed  out  to  a  few  of  the  stoc^ 
holders.  There  were  about  60  stockholders 
— In  fact,  nearly  all  of  the  bona  fide  stock- 
holders— who  never  received  sudi  notice  and 
never  heard  of  such  meeting  until  this  suit 
was  brought.  Said  report  to  the  stockhold- 
ers, dated  January  7,  1916,  la  In  part  as  fol- 
ia ws: 

"Ton  are  hereby  notified  that  at  a  meeting  of 
the  stockholders,  lawfully  called,  and  at  which 
a  legal  quorum  was  present,  the  original  meet- 
ing being  called  for  the  Slst  day  of  December, 
191S,  and  which  meeting  was  by  a  majority  of 
tiiose  present  adjonmed  to  tbe  7th  day  of  Jan- 
aary,  1916,  held  at  the  office  of  the  company  in 
OUahoma  City,  Oklahoma,  tliat  it  was  unanl- 
mously  resolved  to  sell  the  leases  of  the  Zelma 
Oil  Company  held  near  Bixby,  Oklahoma,  and 
ttie  other  property  <^  the  company  situated 


thereoDf  ap<m  due  advertisement  to  be  made  by 
the  directors  and  at  either  public  or  private  side 
for  the  best  sum  obtainable.  *  *  * 

"As  a  part  of  the  same  resolution,  It  was  sn^ 
gested  by  a  number  of  the  stockholders  present 
that  a  new  company  be  formed  to  purchase  the 
leasehold 'Interests  and  develop  these  leases,  and 
it  waa  moved  that  every  stockholder  in  the  old 
Zelma  Oil  Company  be  given  an  opportunity  to 
purchase  the  same  proportion  of  stock  In  the 
new  company  that  his  stock  In  the  old  company 
bears  to  the  paid-up  stodc  in  the  old  company. 

"Looking  toward  the  fbimatlon  of  a  new  eoi»> 
pany,  and  tiie  takbig  over  of  the  old  company 
and  developing  it,  provided  the  new  company  is 
successful  in  bidding  In  the  property,  a  stock 
subscription  has  been  started,  a  copy  of  which, 
is  inclosed  herewith,  and  if  you  desire  to  sub- 
scribe for  any  stock  in  the  new  company  to  be 
formed  in  accordance  with  the  subscription 
blank,  sign  and*  return  the  same  to  H.  B.  Hough- 
ton, Colcord  Building,  this  city,  being  careful  to 
write  the  amount  of  stock  yon  wish  to  take  in 
the  new  company  opposite  your  name.  If  the 
new  company  is  not  succeraful  In  MddIng  on  the 
leases  of  the  old  Zelma  Oil  Company,  your  stock 
subscription,  of  course,  will  be  returned  to  you 
canceled.  Otherwise,  yon  will  be  called  uiiob 
for  payment 
"Tours  truly, 

"Zelma  Oil  Company,  by  

The  stock  subscrlptbm  blank  referred  to 
in  the  above  notice  is  as  follows: 

"Subscription  to  Capital  Stock. 

"We,  the  Qudersigned  personsr  do  hereby  agree 
to  associate  ourselves  together  for  the  purpose  t>t 
forming  a  private  corporation  under  tlie  laws 
of  the  state  of  Oklahoma,  said  corporation  to 
be  known  as  Zelma  Oil  Company  No.  2,  with  its 
principal  place  of  buriness  at  Oklahoma  City, 
Oklahoma,  for  the  purpose  of  acquiring  and  de- 
veloping oil  and  gaa,  with  the  power  of  acquire 
log  such  real  estate  either  by  lease  or  pur- 
chase, as  may  be  necessary  or  pertinent  to  sold 
business,  and  transacting  such  other  business  as 
may  be  connected  with  the  developmott  of  oil 
and  gas,  with  a  capital  stoi^  of  fifteen  thonsand 
dollars  (flQ,000),  subdivided  Into  6fteen  thou- 
sand shares  (15,000),  of  the  par  value  of  one 
dollar  ($1)  each.  Said  corporation  is  to  exist 
for  twenty  years,  and  to  have  as  its  first  direc- 
tors, Harry  B.  Houghton,  of  Oklahoma  City, 
Oklahoma,  George  Houghton,  of  Oklahoma  City, 
Oklahoma,  J.  E.  Wright,  of  Newcastle,  Okla- 
homa, W.  M.  Shaver,  of  Oklahoma  City,  Okla- 
homa, and  J.  H.  Everest,  of  Oklahoma  City, 
Oklahoma,  or  sudi  other  persons  as  the  etock- 
hohlers  may  select  Ths  qiecifie  intention  and 
punMse  of  the  organization  of  said  company  is 
to  purchase,  if  possible,  at  dther  public  or 
private  sale,  certain  leases  now  owned  and  used 
by  the  Zelma  Oil  Company  of  Oklahoma  City, 
near  Bixby,  Oklahoma,  together  with  such  per- 
sonal property  as  there  may  be  thereon. 

"We  agree  to  pay  for  said  stodc  upon  the  Is- 
suance of  a  charter  by  the  state  of  Oklahoma  to 
the  Zelma  Oil  Company  Na  2,  oondltioned  as 
above,  fifty  per  cent.  (60%)  upon  receiving  no- 
tice of  said  incorporation,  and  the  balance  vhen 
the  same  may  be  directed  by  the  board  of  direc- 
tors. 

No.  of  Par 
Nama       Residence.       Shares.  Tolas.'" 
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The  Zelma  Oil  Company  No.  2  was  never 
orgtmlzed;  hence  the  above  notice  to  the 
few  stockholders  who  did  receive  It  was  mis- 
leading and  false.  But  on  February  1.  1916, 
President  Houghton,  of  the  Zelma  Oil  Com- 
pany, organized  the  Nemo  Oil  Company  and 
became  Its  president.  On  February  20th 
the  following  notice  of  sale  of  the  Zelma 
Company's  property  was  published  In  the 
Tulsa  World: 

"Oil  and  Oaa  Lease  for  Sale. 

*^otice  Is  hereby  ^ven  that  the  Zelma  Oil 
Company,  a  corporation,  of  Oklahoma  City,  Ok- 
lahoma, wUl  receive  written  bids  for  the  pur- 
chase  of  its  leasehold  interest,  and  all  of  Its  per- 
sonal property,  the  said  leasehold  Interest  being 
vpoD  the  east  one-halt  of  the  southeast  qnarter 
of  section  twen^  (2(9*  township  seventeen  (17) 
raniEe  thirteen  (13),  consisting  of  ^ghty  acres 
more  or  less,  In  Tnlsa  county,  state  of  Okla- 
homa, together  with  all  the  casing,  pipes,  tanks, 
and  other  material  belonging  to  the  Zehna  Oil 
Company,  now  on  safd  lease.  The  terms  of  said 
salp  to  be  cash,  and  scaled  bids  will  be  received 
at  the  ofGce  of  said  company,  No.  1117  Colcord 
Building,  in  Oklahoma  City,  OUafaoma,  np  to 
and  inelndiiv  l^e  28d  day  of  February,  1916,  at 
tile  ezplrfttion  of  whldi  time  said  property  will 
be  sold  to  tbe  UfAest  liidder  for  cash. 

"The  Zelma  OU  Company, 
*3y  B.  B.  Hm^ton,  Its  President' 

It  is  observed  from  the  record  that  the 
tirst  publication  of  the  foregoing  notice  was 
on  February  20th,  and  that  February  23d 
was  tbe  last  day  for  receiving  bids.  None 
of  the  above  notice  were  sent  to  any  of  the 
stockholders,  but  It  appears  from  the  record 
that  the  attention  of  one  W.  C.  Elliott,  an 
(dl  man  of  Tnlsa,  was  called  to  said  notice 
of  sale,  whereupon  Mr.  Elliott  called  up  Pres- 
ident Houghton  over  the  telephone  and 
asked  President  Houghton  about  said  notice, 
with  the  view  of  filing  a  bid.  President 
Houghton  discouraged  Mr.  Elliott  In  filing  a 
bid  and  gave  him  to  understand  that  no  bids 
were  wanted.  On  February  24th  President 
Houghton  met  Vice  President  Houghton.  It 
does  not  appear  clearly  Just  where  or  when 
they  met,  nor  conclusively  that  they  met  at 
all.  But  minutes  of  their  meeting,  which 
were  dictated  June  3d  thereafter,  purport 
to  show  that  the  following  proceedings  were 
had  somewhere  on  February  24th,  to  wit: 

"Spedal  Meeting. 

•Wow  on  this  24th  day  of  Febmary,  1916,  a 
meeting  of  the  board  of  directors  of  the  Z^a 
Oil  Company  Is  held— being  present  H-  B. 
Houghton  and  George  Houghton. 

'"Therenpon  bids  are  received  as  per  adret^ 
tisement  in  the  Tulsa  World  and  tbe  Dally  Ok- 
lahoman  for  the  sale  of  the  lease  located  next 
Blxby.  and  described  as  foDow^  to  wtt:  8% 
of  SE14  of  20-17-18  East  of  I.  M.,  Tulsa  coun- 
ty, Oklahoma,  and  the  personal  pn^perty,  oos- 
^sting  of  casing  and  rig  thereon. 

'^e  only  bid  received  is  that  of  H.  B.  Hough- 
ton (consisting  of  |(^300.00),  as  trustee  tm  J. 


E.  Wright,  Oeo.  Houghton,  B.  B.  Houghton,  W. 
M.  Shaver,  J.  H.  BvereSt,  J.  8.  Twyford,  H.  L. 

Houghton. 

"Tbcronpon  a  motion  Is  made  by  George 
Houghton  that  the  meeting  adjourn  for  tbe  pur- 
pose of  seeing  if  more  money  can  be  received  for 
said  property,  to  which  the  bidder  consented. 

"The  meeting  adjourned. 

"H.  B.  Houghton,  Present. 

-Attest: 

George  Houghton,  Secretary." 

It  does  not  appear  that  any  further  effort 
ma  ever  made  to  obtain  a  better  price,  nor 
does  It  appear  that  any  taie  knew  anything 
of  audi  Ud,  exc^t  Uie  two  Hooghtons.  But 
on  April  6;  1916,  the  (6,300  note  at  the  Ameri- 
can National  Bank  fell  due,  and  a  pajTnent 
of  fSOO  was  made  thereon  with  money  ob- 
tained from  the  sale  of  the  Zelma  Company's 
property,  and  tbe  balance  of  the  note  ex- 
tended to  July  1. 1916. 

On  May  13,  1916,  a  well  known  as  the 
"Franschot  well"  was  brought  in  a  mile  east 
of  the  Zelma  proper^,  production  300  bar- 
rels per  day.  On  June  1st,  President  Hoi^;fa- 
ton  issued  a  call  for  a  meeting  of  the  board 
of  directors  on  June  14th.  On  June  13th,  a 
600-barrd  well  was  brought  In  on  the  C  V. 
Reed  lease,  which  cornered  with  the  Zelma 
lease.  Vice  President  Houghton  was  present 
at  tbe  bringing  in  of  said  well. 

So  on  June  14,  1916,  President  Houghton 
and  Vice  President  Houghton  met  again 
somewhere;,  tbe  minutes  of  which  meeting 
were  dictated  and  written  up  on  July  8, 
1916^  Oie  day  after  a  140-barr«l  well  had 
been  brou^t  in  on  tbe  Zelma's  lease,  bat 
which  purport  to  show  tbe  fMlowing  iwo- 
ceedlngs,  to  wit: 

'Meeting  of  the  Board  of  Directors. 

"On  the  14th  day  <^  Jane,  1916,  the  board  of 
directors,  consisting  of  H.  B.  Houghton  and 
George  Houghton,  met  pursuant  to  the  call  of 
the  president,  for  the  sale  ni  the  lease  and  to 
pay  the  debt  of  the  company. 

"There  being  no  other  bids  than  1h«  tme  made 
February  24th  by  H.  B.  Houghton,  trustee  for 
$6,300.00,  it  Is  moved  by  George  Houghton  and 
seconded  by  H.  B.  Houghton  that  the  same  be 
accepted,  which  motion  carried. 

"Thereupon  the  officers,  to  wit,  H.  B.  Hough- 
ton and  Geo.  Houghton,  president  and  secretary 
of  the  Zelma  Oil  Company,  were  directed  by 
motion  to  execute  and  diallver  an  asdgnment 
the  property,  to  wit.  IDVi  of  SB)4  of  20-17-18 
East  of  I.  M.,  Tulsa  county,  Oklahoma,  to  H. 
B.  Houghton  as  trustee,  for  and  In  consideration 
of  $6,300,00  paid  by  him  to  tiie  oompany,  fin 
the  purpose  of  paying  off  tbe  daMs  of  die  com- 
pany. 

"Wheredpon  tbe  meeting  adjourned. 

"H.  B.  Houghton,  Preridvit 

"Attest: 

'*Oeort«  Honght<m,  Secretary.** 

But  tm  the  day  before  the  above  meeting, 
to  wtt,  on  June  18,  1916,  Presideiit  HooCb- 
ton,  acting  for  the  Zelma  Oil  Oonqtany,  ooa* 
vej^  to  Tloe  President  Hoii^t<»i,  aeoept- 
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Ing  for  the  Nemo  Ot  Company,  a  one-half 
Interest  In  the  Zetma  Company's  lease.  This 
assignment  shows  to  have  been  executed  In 
Oklahoma  county  on  said  date,  notwithstand- 
ing the  testimony  shows  that  President 
Houghton  was  Id  Tulsa  on  that  date  and 
that  Vice  President  Houghton  was  at  the 
aforesaid  Heed  well  on  said  date,  and  that 
they  both  stayed  that  night  at  the  Tulsa 
Hotel  In  Tulsa. 

To  summarize  briefly:  President  Hough- 
ton, on  February  24,  1916,  bid  $6,300  for  the 
Zelma  property,  acceptance  of  which  bid  was 
postponed  pending  future  developments.  On 
June  13th,  developments  being  satisfactory, 
President  Houghton  assigned  one-half  of  the 
Zelma  Company's  property  to  the  Nemo  Oil 
Company,  and  on  June  14th  Vice  President 
Houghton  accepted  the  bid  of  President 
Houghton  made  on  February  24th  and  as- 
signed all  of  the  Zelma  Company's  Interest 
to  President  Houghton. 

Hence  at  this  time  the  Nemo  Company  own- 
ed a  one-half  interest  in  the  Zelma  Compa- 
ny's property,  and  President  Houghton  own- 
ed a  whole  interest  in  the  Zelma  Company's 
property,  and  the  Zelma  Company  owned 
nothing.  In  the  meantime  another  date  for 
the  annual  meeting  of  stockholders  had  pass- 
ed without  a  meeting  having  been  held,  and 
without  the  bona  fide  stockholders  of  the 
company  having  any  knowledge  whatever 
of  the  aftairs  of  the  company,  or  of  the  tortu- 
ous route  of  transactions  taken  by  Its  man- 
agers since  organization,  nor  any  knowledge 
that  a  well  had  been  brought  In  on  the 
"Franschot"  lease  in  May,  not  the  one  on  the 
Reed  lease  on  jnine  13, 1916. 

Mr.  B.  L.  Brookings,  of  Tulsa,  who  bad 
been  In  the  oil  business  In  Oklahoma  for  the 
previous  10  or  12  years,  engaged  during  this 
time  in  producing  oil,  operating  wells,  buy- 
ing and  selling  leases,  and  was  well  acquaint- 
ed with  the  Zelma  lease  within  the  Blxby 
fleld,  testified  that  after  the  Franschot  well 
was  brought  in,  in  May,  the  Zelma  lease  was 
worth  $20,000  or  $25,001^  and  that  after  the 
Reed  well  was  brought  In,  on  JnAe  13tb,  this 
value  was  doubled. 

On  June  19,  1916,  the  Almez  Oil  Company 
was  chartered,  the  temporary  directors  being 
H.  B.  Houghton,  George  Houghton,  W.  M. 
Sawyers,  and  J.  M.  Hamilton,  but  no  perma- 
nent organization  of  this  company  nor  elec- 
tion of  permanent  officers  was  bad  until  after 
the  development  of  subsequent  events.  The 
Nemo  Company  was  at  this  time  drilling  a 
well  on  the  Zelma  lease,  in  consideration  of 
the  one-half  interest  in  the  Zelma  leas^ 
which  President  Houghton  assigned  to  the 
Nemo  Company  on  June  13,  1916.  On  July 
2d  oil  was  Btrudt  In  thla  well,  producing  140 
barr^  per  day. 

Mr.  B.  L.  Brookings  and  other  oil  men  tes- 
tified that  the  Zelma  lease  was  worth  from 
$60,000  to  $TS,000  after  this  well  was  brought 
in.  On  the  night  of  July  2d  President  Houglk- 


ton  was  notified  of  the  brii^^  In  ot  the 
well,  hence  July  8d  reqnlred  many  UilngB  to 

be  done. 

The  Almez  Oil  Comimny  was  permanently 
organized  on  that  day  with  H.  B.  Houghton* 
president  On  that  day  President  Houghton, 
of  the  Z^ma  Oil  Company,  conveyed  to  the 
Almez  Oil  Company  a  one-half  Interest  in  the 
Zelma's  lease.  On  that  day  the  minutes  of 
the  meeting  of  President  Houghton  and  Vice 
President  Houghton  on  February  24th  were 
written  up,  reciting  that  President  Houghton 
met  Vice  President  Houghton  on  February 
24th  and  bid  $6,300  for  the  Zelma's  lease. 
On  this  day  also  the  minutes  of  the  meetlDS 
of  President  Houghton  and  Vice  President 
Houghton  on  June  14th  were  written  up,  re- 
citing that  President  Houghton  and  Vice 
President  Houghton  met  somewhere  on  that 
day,  whereupon  the  bid  made  by  President 
Houston  was  accepted  by  Vice  President 
Houghton  on  June  14th,  after  the  Franschot 
well  had  been  brought  in,  which  made  the 
Zelma's  property  worth  $20,000  to  $25,000, 
and  after  the  Reed  well  had  been  brought  In 
which  doubled  its  value,  and  after  tlie  well 
had  been  brought  in  on  the  Zelma's  lease, 
which  raised  the  value  of  the  Zelma's  pn^ 
erty  to  $60,000  to  $76,000. 

It  was  also  very  proper  and  necessary  for 
the  various  instruments  of  assignment  of 
President  Houghton  of  one-half  Interest  In  the 
Zelma'a  lease  to  the  Nemo  Company  on  June 
13th,  and  the  assignment  of  the  entire  inter- 
est of  the  Z^ma  Company  to  Breaident 
Houghton  on  June  14tti,  and  Ow  assignment 
by  President  Houston  of  one-liaU  Intorest 
In  the  Zelma  lease  to  the  Almex  Company  to 
liave  been  of  record  on  that  date;  but  they 
had  so  much  to  do  <m  July  Sd  Chat  U  seans 
they  Just  could  not  get  to  it,  and  the  next 
day,  July  4th,  b^g  a  holiday,  said  instro- 
ments  of  asBlfflinient  were  not  placed  of  .rec- 
ord until  Jnly  5th. 

So  on  Jnly  6, 1916,  the  Almes  Oil  Company 
fonnd  Itself  duly  organized,  vrith  Hj  B. 
Houghton  as  preeidrait,  and  possessed  of  a 
one-half  Interest  In  the  Zdma  Company's 
leas^  duly  recorded.  But  the  Almez  Compa- 
ny enjoyed  its  possessions  bat  a  few  day& 
President  Houghton  b^an  at  once  to  procure 
from  the  stodcholdon  of  the  Almez  Company 
an  option  on  the  purchase  of  th^  stock  in 
said  company,  and  by  Jnly  17, 1916,  had  pro* 
cored  an  optlcm  from  all  of  said  stockholdera, 
and  a  release  of  all  th^r  Interest  in  the  Al- 
mez Company.  Whereupon  he  (Presldrat 
Houghton)  conveyed  the  Almez  Company's 
one-half  interest  in  the  Zelma  lease  to  the 
Nemo  Company,  and  thereupon  the  Nemo 
Company,  upon  motion  of  Its  vice  president, 
Oeo.  Houghton,  executed  and  delivered  to 
each  of  the  Houghtons,  viz.  President  Hong^ 
ton,  Vice  President  Hought<m,  and  Ber. 
Houghton,  its  promissory  note  for  $1,000,  as 
compensation  for  the  skillful  manner  in 
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ivUcb  file  fi>reg<^  deals  bad  been 
over." 

Tbe  Kemo  Company  now  owned  all  of  the 
Zclnia  leaser  and  had  H.  B.  Houghton  for  its 
president;  so  on  Joly  19,  1916,  President 
Honghton  borrowed  ^,600  from  the  Pro- 
ducers' State  Bank  of  Tnlaa  and  mortgaged 
said  lease  to  saM  bank  to  secure  the  pay^ 
ment  of  said  monef ;  and  <m  July  20,  1916, 
President  Honghton  wlQi  tiie  money  borrow- 
ed from  the'  Pzodncers*  State  Bank  paid  tbe 
balance  96,000  dne  on  the  note  to  the  Amerl* 
can  National  Bank  ot  Oklahwna  dtj.  Thns 
President  Hontfhttm's  Md  of  February  24th, 
accepted  June  14tli,  was  paid  with  tbe  pro- 
ceeds of  ttie  note  secnred  by  tbe  lease  which 
tbe  Zdma  Oompany  once  apon  a  time  bad 
owned,  and  thns  the  Zelma  Company,  after 
Its  tnrbnlent  ulstaice  of  more  tban  three 
years,  emerged  therefrom  oat  of  debt,  but 
wttfaont  a  dollar. 

So  affairs  being  seeinlngly  In  saUafactory 
condition,  Prestdoit  Honghton  took  an  ex- 
tended Tlalt  to  Oie  mountains  of  Ct^rado^ 
having  first  placed  tike  boob  of  the  Zelma 
Company  whwe  the  stoiAlialden  conld  not 
get  access  to  tbem,  thoui^  seroal  stock- 
htddns  during  this  period  oideanned  to  do 
so.  On  October  24. 1916,  this  action  was  be- 
gun. In  tbe  latter  part  of  December,  1916, 
the  cause  was  tried,  and  on  January  20^  1017, 
a  written  o^nlon  was  rendered  against  the 
plaintiCCs  and  the  cause  cornea  here  upon  ap- 
peal by  plalntUb. 

Am  stated  In  the  onts^  tbe  primary  pur- 
pose ot  this  action  was  the  canceUatlon  of 
the  drilling  contract  with  Max  Moore,  and  of 
dM  varlons  assignments  throng  which  the 
Nemo  Company  became  the  owner  of  the  Zel- 
ma C(Hnpany*8  lease,  and  that  the  primary 
grounds  of  the  salt  were  the  numerous  acts 
of  fraud  perpetrated  upon  tbe  bona  fide 
sto^olders  of  the  Zelma  Company  by  H.  B. 
Houston,  its  prealdent,  and  Geo.  Honghton, 
its  Tlce  president 

Ibe  trial  court  held  that  no  fraud  had  been 
flbown,  at  least  that  not  snfilcleait  fraud  had 
been  shown  to  warrant  a  canoellathai  of  the 
tnstnimenti  in  question ;  hence  a  rerarsal  of 
du  judgment  depends  upon  whethv  In  the 
(Sdnlon  of  this  court  fraud  suffidmt  to  war- 
rant sndi  cancellation  was  shown.  Fraud,  U 
finmd  at  all  In  this  case^  must  be  found  In  or 
among  the  rarioos  transacttons  referred  to 
abore.  The  real  character  of  such  transac- 
tions may  be  more  clearly  reflected  by  their 
results. 

Whatever  may  be  the  contentions  of  de- 
fendants In  error  as  to  what  the  facta  are, 
and  wbaterer  the  authorities  dted  ss  ap- 
^icable  to  the  facts  as  tb^  contend  them  to 
be,  there  Is  one  potent  condition  wbidi  stands 
out,  bold,  i^arlng,  and  unonttroroitiUe^  vis.: 
That  the  bona  fide  stockholders,  over  SO  In 
number,  Invested  tbeir  mone^  In  tbe  stock  of 
this  company  In  good  faith,  upon  the  repre- 
sentatloDs  made  by  H.  B.  Honghton,  the 


present  and  Qeorga'  Bbufi^tom,  Uie  rice 
president,  and  others  who  went  oat  Into  tbe 
stock-flelllng  campaign,  immediately  upon  the 
organization  of  the  company,  ^at  tbe  said 
stockbolders  paid  the  par  ralne  In  cash  for 
all  the  stodt  Issued  to  fbem,  amounting  to 
94,2sr.  That  every  dollar  ta  their  money 
was  either  squandered  outright,  under  and 
through  tike  manipulations  of  the  two  HouSb- 
tons,  or  was  spent  In  devel<^jment  of  the  Zel- 
ma Company's  leas^  and  that  the  Zdma  0<m- 
pany  finally  lost  all  of  Its  property,  and  the 
bona  fide  stockholders  lost  all  of  their  mon- 
ey. On  the  oQka  band,  tbe  two  Hougbtras, 
who  bad  pardaased  their  stock  with  wild-cat 
leases,  wbicb  bad  cost  them  absolutely  noth- 
ing, reaf^ed  tbe  end  of  this  devious  route  of 
transactions  wKb  more  than  9,000  shares  In 
the  Nemo  Oil  Oompany,  which  owned  the 
lease  wMch  the  Zdma  (Ml  Company  bad  for- 
merly owned,  and  which  was  worth  $79,000. 

In  other  words,  tbe  presldoit  and  vice 
president  of  the  Zelma  Companyi  who  bad  in- 
vested nothing  in  said  company,  came  out 
rich.  The  bona  fide  stockholders  of  the  Zel- 
ma Company  came  out  with  nothing,  except 
their  stock  In  a  company  whicdi  did  not  own  a 
thing  on  earth.  This  result  may  then  throw 
some  light  on  the  character  of  tbe  foregoing 
transactions. 

[1]  Guided  by  tbe  ll^t  oC  these  facta* 
bearing  in  mind  the  rule  of  presumption, 
that  a  porscm  Intends  to  do  wb^  ha  does  do, 
conslderli^;  the  entln  history  as  a  whol^  and 
looking  iqton  each  transactUm  ss  a  link  In 
the  entire  cbaln,  we  are  quite  naturally  led 
to  the  belief  that  the  incorporators  and  pro- 
moters of  tbe  ^dma  CMapany,  knowing  of 
the  wUd-cat  leases  in  McClaln  county,  and 
that  they  could  be  procured  for  comparative- 
ly notbbig,  coicdved  tbe  Idea  of  fbrmlug  a 
corporation,  then  procuring  as  many  of  such 
leases  as  they  needed,  transferring  them  to 
the  corporation  In  exdiange  for  a  controlling 
amount  of  stodc,  then  sellliv  oioa^  of  the 
remaining  stock  to  whomsoever  they  could 
for  money  enough  to  reimburse  themselves 
for  what  tbey  had  expended  for  the  wild-cat 
leaser  and  Oien  vrlth'  tlie  balance  to  dther 
deveUq>  eudi  leases  or  operate  in  bobob  other 
field. 

▲f  any  rate,  tiie  comiiany  was  organised 
fox  |BO,000l  the.wnd-cat  leases  procured, 
transferred  to  the  corporation,  a  controlling 
interest  in  stock  Issued  to  the  directors,  stock 
oiough  sold  to  bdna  fide  subscribers  to  reim- 
burse tbe  dtrecton  fbr  wbat  they  had  beat 
out  in  procuring  the  leases  and  to  begin 
velflpments  tberaon.  And  from  tbis  t**"<^  on 
the  affairs  of  the  company  were  so  managed 
by  the  Hou^tons  that  In  tike  end  the  bona 
fide  subscribes  bad  lost  all  their  mon^,  the 
company  had  lost  its  lease,  which  on  the  day 
It  was  assigned  was  worth  |8M00  to  975,00(^ 
and  the  Hougbtona,  who  had  Invested  noth- 
ing, owned  a  major  Interest  in  llie  leas& 
QSius  the  character  of  the  transactions  irtiicfa 
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lesd  to  tlram  !■  reflected  hf  these  nmlta 
TniUBctloDs  whicb  lead  to  aadb  results  are 
tncompattble  wltb  good  faltli ;  and  sasb  re- 
sults baTlng  been  reached  the  Hooghtoas, 
acting  Id  the  capadty  of  trustees  of  the  wel- 
flire  of  the  compapy,  and  as  guardians  of  the 
Interest  of  the  stockhtOders,  enjobied  and  In- 
trusted by  law,  by  the  sounder  ptrildes  of 
bnslDHs,  and  by  the  standards  of  comoton 
himesty  to  faithfully  ke^  such  trust,  such 
results  wUl  not  be  permitted  to  stand  by  a 
court  of  OQUlty,  nor  will  such  trustees  be  per- 
mitted to  thus  violate  tbdr  obligations,  and 
profit  thereby  to  the  detriment  of  tbelr  cestui 
que  trust 

[3-4]  The  law  is.  averse  to  this  diaracter 
of  contracts  and  presumes  against  their  va- 
lidity, while  courts  of  equity  took  with  sus* 
pidon  upon  Uiem  and  wlU  snsteln  them  only 
upon  clear  proof  of  good  faith  and  adequacy 
ct  consideration. 

"A  contract  between  two  corporatlonft,  effect- 
ed hy  the  Totss  of  directon  who  are  common 
to  both,  la  presamptively  invalid,  and  can  only 
be  snstained  by  an  affirmative  showing  of  fair- 
uess  and  good  faith."  10  Cyc  819,  par.  8— 
citing  German  National  Bank  of  Haatingg  v. 
Rrst  National  Bank,  55  Neb.  86,  75  N.  W.  531 ; 
Wheeler  et  al.  v.  Abilene  National  Bank  BIdg. 
Co.,  159  Fed.  391.  89  C.  C.  A.  477,  16  L.  R.  A. 
<N.  S.)  892,  and  notes  802  to  895,  14  Ann.  Cas. 
917;  2  Pomeroy.  Eq.  (3d  Ed.)  f  968,  pp.  1752, 
1768;  6  R.  C.  L.  286,  note;  14  Ann.  Gas.  921, 
note;  Bear  Biver  Orchard  Go.  v.  Hanley,  16 
Utah,  606,  60  Pac.  6II ;  HatdiinBon  v.  Sutton 
Mfg.  Go.  (0.  0.)  57  Fed.  998  ;  2  Cook  on  Gor- 
porations  (6th  Ed.)  S  653;  Mobile,  etc.,  v.  Gass, 
142  Ala.  520,  39  South.  229;  Barry  v.  Moeller, 
68  N.  J.  E4.  483,  59  Atl.  97 ;  Wardell  v.  R.  B. 
Go.,  103  U.  S.  661,  26  L.  Ed.  509  ;  4  Olark  & 
Marshall  on  CorporatioDS,  tS  ^8-260,  and  cases 
dted. 

In  the  Wardell  Case,  supra,  which  Involved 
a  character  of  transactions  very  similar  to 
those  Involved  here.  Mr.  Justice  Field,  who 
d^vered  the  opinion  of  the  Suproue  Gourt 
of  the  United  States,  says: 

**nie  directors  of  a  corporation  are  snbject 
to  the  oUi^tions  whldi  the  law  imposes  upon 
tmstew  and  agmts.  ^Hiey  cannot,  therefore, 
with  respect  to  the  same  matters,  act  for  them- 
■elves  and  for  it,  nor  oocDpy  a  position  in  con- 
flict with  its  interest.*' 

In  Stewart  v.  Lehigh  B.  a  Oo^  88  N.  J. 
Lew,  506,  the  court  said: 

**The  vice  which  Inheres  In  the  judgment  of  a 
Jndge  in  his  own  cause  contaminates  the  con- 
tract; tibe  mind  of  the  director  or  trustee  is  the 
forum  hi  which  he  and  Us  cestui  gne  trust  are 
urging  tfa^  rival  claims,  and  when  his  opporing 
litigant  appeals  from  Che  Jadgment  there  pro- 
nounced, that  judgment  must  fall.  It  matters 
not  that  the  contract  seems  a  fair  one.  Fraud 
is  too  cunning  and  evasive  for  courts  to  estab- 
lish a  rule  that  invites  its  presence." 

Beach  r.  Miller  (111-)  17  Am.  St  Bep.  801, 
note,  Guthrie  r.  Huntington  Oialr  Co„  71  W. 
Va.  888.  76  a  B.  795,  O'Gonner  r.  Coosa  Fur- 


nace Co.  95  Ala.  814,  10  South.  290,  88  Am. 
St.  R^.  251,  Sweeny  t.  Orape  Sugar  Ooh  80 
W.  Ya.  448,  4  8.  B.  481,  8  Am.  St.  Bep.  88, 
and  Gardner  r.  Butler,  90  M.  J.  Bq.  702,  708, 
announced  ttw  same  doctrine.  Many  ottux 
authoi^ties  and  equally  well-reasoned  opin- 
ions could  be  dted  in  support  of  the  doctrine 
that  contracts  of  thte  diaracter  are  voidable^ 
but  it  is  deemed  unnecessary  to  add  to  the 
foregoing  list  This  doctrine  was  adopted 
and  followed  by  this  coort  in  Barnes  v. 
Lynch,  ft  OkL  U6.  SO  Pac.  865,  and  haa  not 
been  d^wrted  fnun. 

While  than  Is  a  seeming  divergence  of 
opinion  on  the  poiut  as  to  whether  sndi  con- 
tracts are  absolutely  void  or  merely  voidaUe 
(10  Cyc  808,  809),  yet  what  the  most  widely 
dlvergoit  opinions  are  analysed,  and  the 
facts  upon  which  they  are  baaed  are  taken 
into  consideration,  there  Is  but  little  real 
omflict  aftw  all.  The  views  takm  by  dif- 
ferent courts,  whkdt  seemingly  have  estab- 
lished two  Jlnes  of  authorities,  seem  to  have 
tKea  actuated  mostly  by  Oie  particular  facts 
with  which  they  were  dealing  rather  than  by 
distinctly  dUTerait  rules  of  sidntanttve  law. 
As  is  said  In  10  Oyc.  800, 810: 

"But  perh^  there  is  no  essmtlal  dffferenee 
between  this  view  and  tlie  formen** 

TtM  authorities  are  In  hannony  <ni  tlie 
question  that  de  burden  of  pnot  In  sodi  cas- 
es la  on  the  trustee  to  show  that  his  purchase 
was  in  good  MOx ;  tbey  are  in  harmony  In 
holding  sncb  omtracts  void  where  bad  fidtb 
is  shown;  Ihsj  are  In  harmony  In  holding 
that  a  director  <tf  a  eorpnatloii  or  a  trustee 
of  any  character  will  not  be  p^mitted  to  pur- 
chase the  property  of  his  cestui  que  trust  and 
proflt  by  audi  purdmae  to  the  detriment  of 
bis  ceetni  que  tmst ;  tluy  are  In  harmony  in 
holding  that,  whCTe  a  director  TOtaa  tot  Uie 
sale  of  corporate  property  to  himself,  such 
sales  are  snbject  to  the  severest  scrutiny  by 
courts  of  equity,  and  that  the  bnrdm  Is  upon 
such  lUrector  to  show  tij  dear  proof  that  hla 
purduuBe  was  in  entire  good  faith,  and  they 
are  in  bannony  In  holding  ttiat  atocUiolden 
may  maintain  an  action  to  aet  aside  this 
character  ot  oontracts. 

The  drilling  contract  with  Max  Moore  does 
not  semn  to  have  been  at  all  neoeasary;  in 
fact,  from  the  statement  of  President  Hough- 
ton himself,  it  seems  to  have  been  wludly  un- 
necessary. The  cmnpany  owned  a  good  drill- 
ing outflt,  wltti.  all  the  necessary  equ^anent 
at  this  tlme^  and  In  July,  ^wnt  three  weeks 
before  this  contract  was  made.  President 
Houston  told  B.  I*.  Oummlngs  that  he  had 
plenty  of  money  with  which  to  drill,  was  go* 
Ing  to  drUl,  and  would  driU  on  Oummlngs*  40, 
if  fimtiTMiingg  would  give  him  1800  or  some 
acreage,  and  doubtless  would  have  drilled, 
bad  Gummings  done  as  the  Gladys  Belle  Oom- 
pany  bad  done,  and  given  Um  the  8300  or  the 
acreage^ 

[6-7]  If  the  company  had  pluty  of  money 
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■t  this  tlme^  and  It  ahould  have  had  the  $0,- 
300  borrowed  from  the  bank,  nothing  havlnis 
been  done  on  the  lease  since  the  loan  had 
been  obtained,  there  was  then  no  urgent  ne- 
cessity for  such  a  contract  It  was  for  an 
Inadequate  OHislderetion ;  it  was  made  In 
Tlolatlon  of  the  by-laws,  which  prorlded  that 
the  affairs  of  the  company  should  be  control- 
led by  the  board  of  directors;  it  was  made 
In  violation  of  the  reefdutlcm  passed  by  the 
board  of  directors  May  9, 1014,  expressly  pro- 
hibiting the  making  of  any  drillliig  cmtracts, 
acept  by  a  majority  of  the  board;  tt  was 
made  without  the  knowledge  or  consent  or 
any  authority  trim,  the  board  of  directors  or 
the  stodEbolders;  it  was  not  under  the  seal 
of  the  corporatifm,  lua  attested  by  the  secre- 
tary thereof;  and  being  an  instrument  af- 
fecting real  estate  (pjaS  y.  Keaton,  33  Okl. 
112,  124  Pac.  291,  42  14.  a  A.  [N.  S.]  472; 
Eldred  T.  Okmulgee  Loon  &  Trust  Co.,  22  OkL 
742,  98  Paa  929;  AUai  t.  Brown,  6  Kan. 
App.  704,  50  Paa  605),  and  purporting  to  con- 
a  one-half  interest  in  a  lease,  affecting 
real  estate,  was  Invalid  under  section  1187, 
Ber.  Laws  1910^  whidi  provides: 

"Every  deed  or  other  instrument  sffectiog  real 
crtate,  executed  by  a  oorporatloa,  except  when 
oecatcd  by  an  attorn^  in  fact,  must  be  attest- 
ed by  tiie  secretary  or  cleA  of  snch  corporatltn 
irith  the  corpinate  seal  attadied". 

— construed  in  BandaU  Co.  v.  Olendennlng,  19 
OU.  475.  92  Pac.  158.  and  also  invaUd  be- 
cause not  acknowledged  in  substantial  com* 
pUonce  with  section  1188,  Rev.  Laws  1910. 

Whether  such  contract  was  good  as  be- 
tween Houghton  and  Moore  Is  immaterial  in 
tills  case,  and  is  not  decided ;  but  It  was  not 
good  OS  against  dissenting  stockholders,  who 
had  no  knowledge  of  Its  execution,  and  who 
were  defrauded  by  reason  of  It,  and  may  be 
repudiated  and  set  aside  by  the  company  st 
the  instance  of  a  shareholder.  30  N.  J.  Eq. 
702;  38  J.  L.  L.  605.  The  trial  court,  there- 
fore, was  In  error  when  it  declined  to  set 
aside  said  contract 

As  to  the  other  assignments,  the  Initial 
steps  which  led  to  them  were  taken  Decem- 
ber 21,  1916,  when  President  Houghton,  Vice 
President  Houghton,  and  Director  Wright 
met  and  "devised  ways  and  means."  At 
this  meeting  it  was  decided  to  call  a  stock- 
Itolders*  meeting  for  December  81, 1915.  The 
by-laws  provided  that  such  a  meeting  could 
be  called  upon  the  written  request  of  a  ma- 
jority of  the  directors.  They  bad  no  ma- 
jority; 80  upon  the  advice  of  Preddent 
Hontfbton.  who  seemed  anxious  to  "devise 
ways  and  means,"  two  directors  and  one 
stockholder  signed  the  request  upon  which 
the  meeting  was  called  to  be  held  in  Oie 
emnpany'fl  ofllosa,  606  American  Natimal 
Bank  BoUdlng;  December  81,  1916.  Notices 
of  such  meeting  were  dated  December  21, 
191S,  bat  only  a  few  stockholderB  ever  re^ 
cdred  them,  or  beard  of  the  meeting  and 


only  a  few  attended.  The  meeting  was  not 
called  to  order  and  no  business  transacted. 
At  least  several  witnesses,  who  were  In  a 
position  to  know,  testified  to  this  effect 

It  is  contended,  however  by  defendants, 
that  the  meeting  was  called  to  order,  and. 
there  being  no  quorum  present  it  was  ad- 
journed until  a  later  date,  January  7,  1916, 
and  that  minutes  to  that  effect  weoe  written 
in  the  minute  book.  On  the  other  hand, 
there  was  evidence  that  betwem  two  we^ 
and  a  month  after  the  meeting  of  Janoary 
7th  the  books  were  examined  and  found  to 
contain  no  minutes  of  either  meeting.  Bat 
it  is  immaterial,  so  far  as  the  character  of 
these  proceedings  Is  concerned,  whether  one 
or  the  oilier  conteutitm  be  true.  If  the 
meeting  was  not  called  to  order,  and  no  busi- 
ness transacted,  no  understanding  had  as  to 
wliat  would  be  done  in  Oie  future,  nor  where 
it  would  be  dcme,  then  the  meeting  on  Jan- 
uary 7th,  bdng  wlttumt  notice  to  and  un- 
known to  any  except  the  few  who  benefited 
by  the  result,  was  illegal,  and  all  sub  se- 
quent proceedings  had  pursuant  thereto,  and 
all  oiHivcyanoes  made  by  virtue  thereott  were 
void,  as  to  dissenting  stodiholdns  without 
notioe;  on  the  other  band,  if  the  agreonent 
shown  by  said  minutes  was  in  fact  reached, 
then  it  was  secreOy  readied,  and  Imowa 
only  to  those  few  who  had  the  affairs  in 
charge,  and  kept  secret  from  the  rest 

The  purported  minutes  of  said  meeting  re- 
cite that  it  was  called  to  order  by  Piesidttt 
Houghton  to  ascertain  whether  a  1^1  ma- 
jority was  present  Th^  do  not  ffluxw  that  tho 
list  of  stockholders  was  called,  but  purport 
to  fltaow  only  that  George  Houston  read  tlw 
number  of  shares  present^  in  pwson  and  by 
proxy,  the  owners  of  which  consisted*  for 
the  most  part,  of  the  three  Hough  tons  and 
their  wives  and  the  directors,  but  do  not 
show  that  the  name  of  any  oQier  stockholder 
was  called.  They  do  not  purport  to  show 
that  the  names  of  any  of  the  absent  stodt- 
holders  were  callsd,  numbering  more  than 
50,  nor  do  they  diow  that  the  names  of  any 
of  those  who  were  present  and  testified  at 
the  trial  that  no  proceedings  were  had  were 
called.  Ther  show  that  only  14,688  shares 
out  of  a  total  of  87482  were  pnesoit  They 
show  that,  by  motlcm  the  meeting  was  ad- 
joomed  to  9  o'clodc,  Jsmiaiy  7th. 

Hmce,  if  sud)  proceedings  were  had,  and 
the  minutes  actually  written  uj^  they  serve 
only  to  stamp  the  character  of  such  pro- 
ceedings with  deeper  deceit  It  Is  observed 
that  sudi  minutes  do  not  state  where  the 
meeting  was  to  be  held.  If  all  parties  pres- 
ent had  known  that  It  actually  adjourned 
to  January  7th,  they  would  naturally  have 
presumed  that  It  would  be  htid  at  the  onD- 
pany'a  offices ;  but  It  was  not  held  there. 
It  was  held  In  a  dUEnent  building;  hence 
the  minutes  themselvea  constitated  decdt 
upon  ttmu  present.  If  th^  bad  had  actual 
knowledge  of  the  proceedings.  The  mlnatea 
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of  the  meetlnff  of  January  7th,  after  redtlng 
that  the  meeting  waa  called  to  order  and 
giving  a  IM  of  the  shares  present,  are  as 

follows: 

"Bfotioii  was  made  by  Mr.  J.  H.  Bverest  that 
the  offlcen  and  directors  of  the  company  be 
anthorlaed  and  directed  to  sell  the  property  of 
the  cdmpany,  consisting  of  certain  leases  near 
BIzby  and  personal  property  thereon,  at  public 
or  private  sale,  for  the  largest  snm  available, 
to  pay  the  debts  of  the  company,  and  that  a 
written  notice  be  given  each  stot^bolder  of  the 
sale  and  of  this  resolation,  and  each  stockholder 
of  the  Zelma  Oil  Company  has  the  right  to  sub- 
scribe for  sudi  proportion  of  stock  in  the  new 
company  as  hia  atotft  In  the  old  company  hears 
to  the  paid-up  capital  in  the  old  company. 

'Tnds  motion  was  seconded  by  Mr.  F.  M. 
Archdeacon.  Motion  being  made,  seconded,  and 
carried. 

"The  capital  stock  of  the  new  company  to  be 
fl5,000.  The  name  of  the  new  company  to  be 
'Zelma  Oil  Oompany  Number  Two.' 

"Stock  to  be  paid  for  60  per  cent  cash  on 
organisation  and  60  per  cent,  as  called  In  by 
directors. 

"There  being  no  fortfier  bnriness,  the  meeting 

adjoamed." 

In  reviewing  these  proceedings,  it  Is  noted 
that  the  request  of  iDecember  21, 1015,  to  the 
president,  was  to  call  a  meeting  for  the  pur- 
I>OBea  only  of  ccHisiderlng  ways  and  means  of 
paying  the  debts  of  the  company,  and  the 
advisability  of  selling  some  or  all  of  the  com- 
pany's property,  and  that  the  letter  purport- 
ing to  give  notice  of  such  request  to  the  stock- 
holders stated  that  the  meeting  would  be 
held  for  the  purpose  of  considering  ways 
and  means  of  paying  the  debts  ot  the  com- 
pany, and  Baling  a  portion  or  all  of  the  prop- 
erty of  the  company,  and  also  anthorlzlng 
the  directors  to  make  such  sale,  thus  going 
another  step  further  than  authorized  by 
the  request  It  is  noted,  also,  that  the  let- 
ter stated  that  such  request  was  by  a  ma- 
jority of  the  directors,  which  was  not  true. 

From  this  point  the  significance  of  Hough- 
ton's altering  the  Sawyers'  resignation  be- 
comes apparent,  as  It  was  necessary  to  show 
a  majority  of  directors  present  and  partici- 
pating at  the  "deviring  of  ways  and  means." 
And  at  the  meeting  of  January  7th  they  went 
still  another  step  further,  by  agreeing  to  or- 
ganize a  new  company  to  be  known  as  "Zel- 
ma Oil  Company  Number  Two." 

The  minutes  do  not  show  how  this  agree- 
ment was  reaclied,  nor  do  they  show  that 
such  proposition  was  ever  submitted  to  the 
meeting,  or  that  even  the  few  stod^holders 
who  were  present  were  given  an  <%)portunlty 
to  vote  on  the  proposition;  bence  the  i^ree- 
meut  to  organize  a  new  company  was  reached 
on  the  outside,  and  not  by  tbe  atoc^olders 
In  the  meeting.  Tbe  minutes,  however,  do 
show  that  a  motion  was  adopted  whldi  pro- 
vided that  "the  (rfBcers  and  ^Urectora  of  tbe 
company  be  authorized  and  directed  to 
the  property,"  and  that  "a  written  notice  be 
gtv&a.  each  stockholder  of  the  sale,"  neither 


of  which  provisions  were  complied  with.  At 
any  rate  there  were  about  60  Bto(Adioldw»— 
in  fact,  practically  all  of  the  bona  fide  stock- 
holders— who  nenv  received  nidi  notloe* 
knew  nothing  aboat  eltbsr  meetiiw  at  tbe 
Intended  sale,  nor  did  thqy  know  anything 
of  the  Intended  organisation  of  the  new  com- 
paiiy,  tbe  "Zelma  Oil  Onnpany  Numbw  Two,** 
wbldi  was  wTBt  (nranlzed.  Hence,  If  all  of 
the  stocftluflders  had  reo^red  tlie  notloe, 
they  wonld  have  bem  ndsled  and  deodved 
thereby.  The  notion  aet  ont  abov^  wliich 
waa  DnbllSbed  in  the  Tulsa  Wwld,  statlnc 
that  written  bids  woold  be  received  op  to 
and  Including  the  2Sd  day  F^ruary,  1010^ 
and  stating  that  aald  leaae  wonld  be  scad  to 
the  hlgbest  bidder  for  caab,  waa  a  dec^  al- 
so, even  If  the  stodcbolden  had  aeea  It,  wtaldi ' 
they  did  not;  but,  had  they  aeen  1^  it  wais  a 
deceit  and  fraud,  for  the  reaam  that  said 
notice  was  not  in  any  aoiae  complied  with. 
In  the  first  place,  tbe  first  publication  was 
made  -February  20th,  and  the  laat  day  fbr 
receiving  bids  was  February  23d. 

In  ttie  second  plao^  it  was  not  sold  upon  a 
written  sealed  bid,  nor  waa  It  sold  for  casb. 
The  only  man  who  son^t  to  make  a  bid,  W. 
C  Elliott,  of  Tulsa,  was  discouraged  by  Prea> 
Ident  Houston  and  given  to  understand  ttiat 
no  bids  were  wanted,  and  the  sale  was  dan- 
destlnely  made  by  one  Bout^tw  to  the  otbw. 
On  the  next  day,  February  24, 1816^  tlie  meet- 
ing between  President  Hoi^bm  and  Ylce 
President  Houston  took  place  aomewbere; 
the  minutes  <tf  whldi  were  wrlttm  up  five 
months  later,  but  which  showed  that  Presi- 
dent Houghton  told  Vice  President  Houghton 
that  he  wonld  bid  $6,300.  He  filed  no  wrlt^ 
ten  bid,  nor  paid  any  cash;  but  Vice  Presi- 
dent HoughbxL  took  President  Houghton's 
word  for  it,  that  he  would  pay  $6,300  for 
the  lease,  which  it  appears  he  never  paid. 

It  Is  claimed  by  defendant  in  error  Uiat 
he  paid  the  $6,800  note  due  the  American 
National  Bank,  In  omsideratlon  ot  which 
Ylce  PreBld«it  Houston  assigned  the  oitlre 
lease  to  President  Houston ;  but  It  appears 
from  the  record  that  on  February  let.  Presi- 
dent Houghton  had  (nrganlaed  0»  Nemo  OH 
Company,  and  on  June  13, 1016,  conveyed  one- 
luilf  interest  In  tbe  Zelma  Company's  lease 
to  tbe  Nemo  Oil  Company,  whldi  he  could  not 
legally  do  on  that  date,  because  Iw  did  not 
then  own  It  Tbe  lease  was  not  In  his  name 
on  tliat  day.  The  asalgnmoit  waa  not  ma^ 
by  Vice  PresideDt  Houghton  to  Urn  (Presi- 
dent Houghton)  until  June  14tfa;  huice  on 
June  13th,  President  Houghtoi  had  no  tme- 
balf  Interest  In  the  lease  to  conv^  to  the 
Nemo  Oil  Gonqnny. 

But  on  June  1401  Vice  President  Houghton 
conveyed  the  entire  lease  to  Precddoit  Hon^i- 
ton,  and  subsequently  President  Houghtcm. 
havliq;  organized  Uie  Almes  (Ml  Compuiy  on 
June  10th,  and  omveyed  to  It  a  one-lialf  in- 
terest in  the  Zelma  Company's  lease,  convey- 
ed this,  the  other  we-half  Interest,  to  tlie 
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Nemo  Oil  Compenjt  and  then  mortgaged  all 
of  said  lease  to  the  Producers'  State  Bank  of 
Talaa  to  Mciire  a  loan  of  ^500,  and  wltb  the 
proceeds  of  It  iiald  off  the  f6,800  at  the  Amer- 
ican National  Bank;  tberef<ae  it  was  the 
Zelma  OomponT'a  lease  tb&t  paid  oS  the  note, 
and  not  President  Houghton. 

So,  whether  e&cix  transaction  be  viewed 
separately,  or  all  be  taken  as  a  whole,  the 
same  result  la  met.  From  the  day  of  its  or- 
sanlzaticm  to  the  day  on  which  Its  last  pn^ 
erty  interest  passed  to  the  Nemo  Company, 
there  was  not  a  st^  taken,  not  a  tarn  made^ 
wherein  the  bona  flde  stockhold^  of  the 
Zelma  Oil  Company  had  a  voice,  or  were  p^ 
mltted  to  share  In  the  profits  of  the  transac- 
tions. -  On  the  other  hand,  not.  a  turn  was 
made  bat  which,  considered  in  its  relation  to 
■ubseqoent  evaits,  resulted  In  a  material  ad- 
Tantage  to  the  Hougbtons  personally,  and  in 
a  COTreepondlng  detrlmoit  to  the  bona  flde 
stockholders.  The  trial  court,  therefore,  err- 
ed in  refuslns  to  cancel  and  set  aside  the 
assignments  herein  eonght  to  be  canceled. 

The  assignment  and  conTeyance  from 
Houghton  to  Max  Moore  was  Invalid,  for  the 
reasons  aboTe  given  ;'likewise  the  assignments 
to  H.  B.  Hoiightcm  as  trustee,  the  assign- 
ment of  one-halt  Intmst  by  H.  B.  Houghton 
to  the  Nemo  Oil  Company,  the  assignment  by 
H.  B.  HoQghton  to  the  Almez  Oil  Company, 
and  the  subsequent  assignment  of  the  same 
interest  by  H.  B.  Houghton  to  the  Nemo  OU 
Company,  were  all  Invalid,  fraudulent,  and 
void,  as  (^Inst  plaintlfls  herein,  and  other 
bona  flde  stocUudders  like  situated,  and  the 
trial  court  should  have  so  held. 

It  is  urged  by  defendants  In  error  that  said 
assignments  are  valid,  for  the  reason  that  at 
the  meetings  held  on  December  81,  1916,  and 
on  January  7,  1916,  there  was  a  majori^  of 
shares  present,  and  titiat  by  the  majority  of 
shares  In  the  company  It  was  decided  to  do 
the  things  which  were  subsequ^tly  done; 
'TThls  ccmtention  Is  wlthont  merit,  either  un- 
der the  record  or  undor  the  law. 

In  the  first  place,  It  is  not  shown  by  the 
record  that  evMi  the  shares  that  defendants 
in  error  claim  were  present  at  said  meetings 
were  voted  on  the  proposition  as  to  whether 
the  Qiings  would  be  done  which  were  done; 
-on  the  other  hand.  It  appears  from  the  record, 
from  the  minutes  of  the  purported  meetings, 
upon  which  defendants  in  error  rely,  that 
no  formal  vote  of  shares  was  ever  taken.  If 
the  meetings  were  held,  and  the  motion  adopt- 
■ed  at  the  January  meeting,  which  the  min- 
utes show  was  adopted,  then  the  sale  of  the 
Zelma  Company's  interest  was  Invalid,  be- 
cause it  was  made,  as  above  stated.  In  direct 
violation  of  the  motion. 

In  the  second  place,  the  contention  Is 
wlthont  merit  under  the  law,  for  the  reason 
that  the  shares  which  It  Is  claimed  were  pres- 
ent and  constituted  a  majority  of  shares 
were  void,  under  section  39,  article  9,  of 
the  Constitution,  and  under  the  authority 


ot  Lee  V.  Camraon,  169  ^c.  17,  wherein  this 
oour^  in  an  opinion  by  Hr.  Justice  Baln^i 

oonstnied  sectlmi  80,  article  9,  of  the  Consti- 
tution, and  held: 

"Watered  stock,  or  ficdtioasly  paid-np  atock, 
is  stock  which  is  issued  as  fully  paid-up  stock, 
when  in  fact  the  wiuAe  amonst  of  the  par  value 
thereof  has  not  been  paid  into  the  treasury  of 
the  ccHDpany.  All  stodc  which  hail  been  Issued 
as  paid-up  sbx^,  but  the  full  par  value  of  whldi 
hss  not  been  paid  into  the  corporation  in  money 
or  money's  worth,  is  watered  to  the  extent  tbat 
the  par  value  exceeds  the  value  actually  paid 
into  the  tr«isury.  Watered  stock  is,  according- 
ly, stock  which  purports  to  represent,  bat  does 
not  represent,  in  good  faith,  money  paid  Into  the 
treasury  of  the  company,  or  money's  worth 
actually  contributed  to  tlie  capital  of  Uie  con- 
cern, *  •  •  and  the  stock  so  Issued  is  void.** 

Therefore  the  shares  which,  as  contended 
by  defeadants;  constituted  a  majority  of  the 
stock  of  the  corporation,  were  fictitious  and 
void  under  said  constitutional  provision,  and 
will  not  be  permitted  to  be  voted  and  count- 
ed In  order  to  c<mstltute  a  majority  ot  ato^ 
to  the  detriment  of  stoc^olders  irbo  have 
paid  par  valne^  and  to  the  advantage  of  hold- 
ers of  void  stodu  It  was  well  said,  by  tliia 
court  In  Lee  v.  Cameron: 

"This  provl8l(m  of  our  Constltntlon  was  In- 
tended by  its  framers  and  the  people  who  adopfr 
ed  It  to  prevent  the  issuance  by  eorporatluis  tif 
'watered  or  flctltlooily  pald>np  atodk' " 

[I]  It  Is  also  contended  by  defendants  in 
error  that  the  contract  of  employment  be- 
tween plaintUTs  and  their  attorneys,  Twyford 
&  Smith,  attorneys  at  the  trial  below,  was 
champertous,  and  that  the  action  therefore 
is  not  maintainable  by  plaintiffs,  and  that 
the  Judgment  of  the  trial  court  should  be 
affirmed.  At  any  rate  the  efFect  of  sustaining 
such  contention  would  be  to  affirm  the  Judg- 
ment; but  ttils  question  was  not  decided  by 
the  court  below,  and  Is  not  appealed  froio. 
The  plalntlfCs  below  are  plaintiffs  In  err<» 
here,  and  have  not  appealed  from  the  Judg- 
ment rendered  Mpoa  this  Issue;  Oie  issue 
was  not  pleaded  in  the  trial  court,  nor 
plalntifTs  given  an  opportunity  to-  meet  such 
issue  nor  the  trial  court  given  an  importunity 
to  decide  such  issue,  and  cannot  be  raised 
for  the  first  time  here.  Hence  It  is  not  neces- 
sary to  decide  whether  such  contract  Is 
champertous,  nor  whether.  If  It  be  champer- 
tous, the  defradants  would  be  permitted  to 
defend  against  fraudulent  oonveyanoes  upon 
this  ground. 

[1-11]' It  is  also  argued  by  defendanrfs  in 
error  tbat  the  Judgment  should  be  sustained 
because  of  the  Interest  of  Innocent  investors 
In  the  stock  of  the  Nemo  Oil  Company,  but  It 
does  not  appear  from  the  record  tbat  any  per* 
son  not  already  a  stoclcholder  In  the  Nemo 
OIL  Company  bought  it  after  the  assignment 
to  the  Nemo  Oil  Company  by  the  Houghtons 
of  the  first  one-half  Interest  In  the  Zelma 
Company's  lease.    On  the  contrary.  It  ap- 


Digitized  by 


Google 


Xii 


184  PACIFIC 


RBPORTEIl 


(Old. 


pears  from  tbe  record  that  all  of  the  stock- 
.  holders  in  the  Nemo  Oil  Company  pur- 
chased a  portion  or  all  of  their  stock  before 
tbe  Nemo  Oil  Company  acquired  Its  first  one- 
half  Interest  In  the  Zelma  Company's  lease; 
hence  this  contention  cannot  be  sastained. 

It  Is  also  contended  that  large  amoimts  of 
money  had  been  expended  by  the  Nemo  Oil 
Company  In  the  development  of  the  lease 
originally  owned  by  tbe  Zelma  Company,  and 
while  the  contention  that  $75,000  or  $80,000 
had  been  spent  in  developing  such  lease 
is  not  sustained  by  tbe  evidence  yet  it  la 
possible  that  some  money  was  actually  ex- 
pended by  the  Nemo  Oil  Company  in  develop- 
ing such  lease ;  on  the  other  band,  It  appears 
conclusively  that  a  very  considerable  amount 
of  oil  had  been  sold  oCC  of  said  lease  by  the 
Nemo  Oil  Company,  none  of  which  amount 
was  acconnted  for  to  the  Zelma  CcNXtpany; 
hence,  If  any  amount  was  actually  expended 
by  the  Nemo  Oil  Company  in  developing  said 
lease,  such  amount,  less  the  amoant  of  oil 
sold  otr  of  said  lease,  should  be  paid  back  to 
the  Nemo  Company  by  tbe  Zelma  Company. 
This  would  necessitate  an  accounting,  which 
should  have  been  granted  in  the  first  Instance 
by  the  trial  court. 

It  is  also  contended  that  the  Zelma  Com- 
pany, having  knowledge  of  the  transactions 
and  having  participated  in  the  profits  there- 
of. Is  now  estopped  from  maintaining  this 
action  to  set  aside  the  instruments  of  assign- 
ment made  by  it  We  are  unable  to  conceive 
of  the  foundation  upon  which  this  contention 
is  based,  exc^t  that  tbe  trial  conrt  held  to 
this  effect,  though  in  so  holding  and  decid- 
ing It  fell  into  grievous  error.  As  stated 
above,  there  was  not  a  transaction  made  nor 
a  step  taken  in  the  affairs  of  the  Zelma  Com- 
pany wherein  It  was  benefited  one  i>enny  by 
the  transaction,  nor  a  transaction  made  but 
tbe  Zelma  Company  sustained  a  detriment 
by  reason  thereof,  and  tbe  bona  fide  stock- 
holders, Including  these  plalntlfts  and  41 
others,  bore  the  burden  of  the  detriment 
Besides,  the  court  erred  further  by  holding 
this  to  be  a  suit  by  the  Zelma  Company,  and 
by  holding  that  the  right  of  plalntlfts  to  re- 
cover rested  upon  the  same  ground^  with  the 
Zelma  Company's  right  to  recover. 

The  facts  are  that  these  plaintiffs  and  oth- 
er bona  fide  stockholders  knew  nothing  of  tbe 
conveyances  In  question,  they  were  unable 
to  get  access  to  the  books  of  the  company, 
they  employed  attorneys  and  went  to  the 
offices  of  the  company  for  the  purpose  of  ex- 
amining the  books,  and  found  that  they  had 
been  taken  away  by  President  Houghton,  and 
that  these  plaintiffs,  and  other  stockholders 
like  situated,  were  unable  to  get  the  Zelma 
Company  as  a  company  to  take  any  action  In 
the  premises.  The  affairs  of  the  company 
were  under  tbe  control  of  the  fraudulently 
acquired  majority  Interest  in  the  stock,  and  a 
few  stofftholders,  Including  tbe  HongfatonB, 


who  bad  control  of  this  fraudulently  ae* 
quired  and  void  stock,  were  managing  the 
affairs  of  the  company  to  their  own  interest 
personally,  and  could  not  be  Induced  to  bring 
suit  in  the  name  of  the  company  to  cancel 
conveyances,  which  they  had  fraudnlently 
made  in  the  name  of  the  Zelma  Company, 
and  by  which  fb^  were  personally  bene- 
fited. 

These,  we  believe,  constitute  all  the  con- 
tentions made  by  defendants  In  error  which 
it  is  necessary  for  this  court  to  pass  up<m. 
There  are  other  contentions  made — several 
others;  but  the  conclusions  we  have  herein 
reached  in  reference  to  the  matters  decided 
being  true,  such  contentions  are  nacessBrlly 
not  true. 

The  Judgment  of  the  trial  court  Is  re- 
versed, and  the  court  instructed  to  order  a 
proper  accounting  by  the  Nemo  Oil  Company 
of  the  profits  derived  from  tbe  lease  and  the 
money  expraded  thereon,  and  to  render  Judg- 
ment In  accord  with  the  conclusions  ber^ 
reached. 

AU  the  Justices  concur. 


(TS'Okl.  108> 
LUSE  et  aL  T.  BANDT.   (No.  0127.) 

(Supreme  Court  of  Oklahoma.   April  28,  1919^ 
BelMulnt  Denied  Oct.  7.  X81JU 

1.  Masteb  and  esBVANT  ^256(1)— Cass  bx 

FLEADINO  AND  EVIOENOE  WITHIN  TXDKRAXt 
EUPLOTXBS*  LIABILITT  ACT  OONISOLLXD 
THXaEBT, 

A  cose  which  by  allegation  and  proof  is 
brought  within  Employers'  Liability  Act  April 
22,  1908,  c  149,  85  Stat  66  (U.  S.  Comp.  St. 
SS  8657-8666).  is  controlled  by  that  act,  althongb 
its  proviaions  may  not  have  been  r^erred  to  la 
express  terms  in  the  pleadints- 

2.  COMHBBCB    ^927(1,  D—MUKEM  AND  8KBT- 

ANT  «5>284a},  288(2).  289(16)  —  Qcxsnoir 

or  ASSUHBD  BISK  AND  OOHTBISUVOBT  NBG- 
UaENOE  lt>B  JXTBT. 

Where  a  common  carrier  by  railroad  while 
engaged  in  interstate  commerce  maintains  at 
one  of  its  division  points  a  roundhouse  and 
tnmtahle,  where  its  engines  being  used  in  Bach 
commerce  are  stored  in  such  roundhonse,  andt 
tbe  tmilers  of  such  engines  axe  washed  therein, 
or  on  tracks  adjacmt  thereto,  and  «uch  engine* 
are  turned  on  such  tumtaUflh  AsU; 

(a)  That  the  roundhouse  anid  traeka  adjacent 
thereto  and  the  tnzntable  so  nsed  are  instm- 
mentalities  used  by  the  railroad  In  interstate 
commerce. 

(b)  That  an  employ^  of  the  railroad,  whose  du- 
ties were  to  wash  boilers  of  the  engines  of  the 
railroad  so  used  was,  wtiile  in  the  discharge  of 
his  duties  and  while  in  and  around  saeb  round- 
house and  on  tiie  premises  oC  tb»  railroad  eom* 
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paay  adjacent  tib«nto  and  In  totng  to  and  from 
his  work  when  ordered  by  ttra  foreman  of  mch 
ronodboui^  also  engaged  In  fnteratate  comneroB 
widiin  die  proviaima  of  the  EmploTera*  Ua- 
bmt7  Act  of  CoDgreae  of  April  22,  leoa 

(c)  Where  rait  la  brought  bj  the  peraoaal  rep- 
reaentLtives  of  each  employ^  agaiuBt  the  receiv- 
cra  of  the  railroad  ctanpany  and  the  petition  of 
the  plaintiff,  by  proper  all^atloni  and  aver- 
Bienta,  alleges  the  death  of  the  employ^,  and  al- 
leges that  his  death  was  proximately  caaaed 
by  the  failure  of  the  defoidant  to  keep  Ita  turn- 
table irit  Ughted,  and  the  evidanoe  wo  eonfliet- 
ing,  though  there  waa  erldanee  reaaanably  tend- 
ing to  aoataln  the  aUegatlona  of  tiw  pUintifll. 
tiie  trial  court  properly  orerruled  the  demurrer 
of  the  defendant  to  the  erldenca  of  the  plain- 
tiff and  the  defendant's  request  for  a  peremptory 
Inatrucdon  and  property  submitted  the  quee- 
tions  of  assumed  risk  by  and  the  contributory 
negligence  of  the  deceased  to  the  Jni7,  as  well 
aa  the  qneadmi  of  whether  or  not  tlia  deeeaaed 
waa  angagad  in  intenrtata  oommeroa  at  the 
time  of  tlw  aeddant  reaoltliiff  in  Ua  deaUk 

[Ed,  Note.— For  other  definltlona,  see  Words 
and  Phrases,  mrat  and  Saeood  Barley  Inter- 
state Coounerca*] 

t.  Mabtsm  and  bebtaut  ^»204(1>— Asbuxp- 

nON  OF  USE  UNDBB  RDBBAL  mPLOTEBS' 
UABILITT  ACT. 

Under  the  federal  Employers'  Uabffity  Act 
(U.  S.  Comp.  8t  H  8657-8660),  the  law  of  aa- 
aumption  of  risk  is,  as  that  of  common  law 
aa  it  existed  prior  to  the  paasage  of  aaM  act, 
except  where  the  commm  carrier  vlolatad  aome 
atatote  enacted  for  tte  aatstj  of  eastfloyte. 

4.  UAffTBB  AlTD  SnVAlIT  «S>288(1)— AjBgUW- 

noN  OF  BZBK  qrasnoN  roi  jrmr. 
On  the  iasoe  of  assumption  of  risk  by  a 
■errant  who  has  auatained  injuries,  where  the 
evidence  is  harmonious  and  consisteDt  and  the 
drcumstancea  are  snch  that  all  reasonable  men 
must  reach  the  same  conclnuon,  the  question 
wbeUier  the  plaintiff  assumed  the  risk  is  one 
of  law  for  the  determination  of  the  court;  but 
where  the  facts  are  controverted,  or  are  sudi 
that  different  inferences  may  be  drawn  there* 
from,  the  question  aa  to  the  assumption  of  tb» 
risk  BhoaM  be  submitted  to  the  jury  under 
proper  instructions  from  the  court. 

6u  Uasteb  and  asavAHT  «sa204Cl)  ~  Whxn 

■UK  AWDlOtD  UNOXB  RUKAL  UPLOTKBa' 

UABILITT  ACT. 

Dnder  the  federal  Employers*  liability  Act 
{Act  April  22,  1908,  c.  149,  35  Stat.  66  [D.  S. 
Comp.  St.  SS  8857-^666]),  the  servant  assumes 
all  the  risks  of  his  employment  which  are  known 
to  him,  or  which  could  have  been  known  by  the 
aaerdae  of  (odinary  cara  of  a  peram  ol  naaona- 
Ua  prudence  and  diligence  in  like  drcumatanc 
m.  Bids  not  naturally  incident  to  tlie  occu- 
pation, but  whidi  atlae  from  the  negligence  of 
the  master,  are  not  aaaumed  by  the  servant  un- 
til he  becomes  aware  of  such  negligence  and  of 
the  risks  arising  therefrom,  tialess  the  ucgligence 
or  risk  are  so  apparent  and  ohvioua  that  an  or- 
dinary and  careful  person  would  observe  the 
one  and  appreciate  the  other. 
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Evidence  examined,  and  held,  that  under  the 
facts  of  thia  case  the  question  «F  assumption  oi 

risk  was  properly  submitted  to  the  jury. 

7.  Affbal  and  kbbqb  4s>1001(1)  —  Whim 
btidkncb  sustainb  yxbdict  it  will  hot  bl 
distubbxd. 

In  a  civil  action  triable  to  the  jury,  where 
there  ia  competent  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  no  preju- 
dicial errors  of  law  are  shown  bi  the  instrue* 
tions  of  the  court,  or  its  ruling  on  law  questions 
presented  during  the  trial,  the  verdict  and  Slid- 
ing of  the  jury  will  not  he  disturbed  on  appeal. 

8.  Tbial  «=»260(1)— Rxidbal  of  uqukotbd 
XHmsuenoNB  bxtbeb  ebbonboub  ob  xbfsxi- 
TioNB  or  otebbb  pbopeb. 

Beqnested  instructions  of  the  defendant, 
which  were  refoaed  by  the  trial  court,  exam- 
ined, and  held,  that  ia  each  instance  the  in- 
atmctlona  either  failed  to  state  the  question  of 
law  involved  correctly,  or  that  the  same  was 
properly  submitted  to  the  jury  by  the  trial  court, 
and  that  therefore  the  refusal  of  the  court  to 
give  aucfa  requested  instructions  waa  not  preju- 
dicial error. 

9.  DBATS  4t=»l<Xt  —  TftBDZCT  UNDB  niouL 
BKPL0TEB8*  UABIUTT  ACT  APFOBTIOHINO 
THE  DAICAOXB  FBOPBB. 

In  an  action  under  die  federal  Bmployer^ 
Liability  Act  of  April  22,  1908  (U.  S.  Comp. 
St  Si  86S7-8665).  for  negligent  death,  the  court 
may  reeeiva  a  verdict  apportioning  Uie  dam- 
ages among  tiio  beneficiariea. 

Error  from  District  Court,  Pontotoc  Ooun- 
ty;  J.  W.  Bolen,  JadgOw 

Action  by  Francis  Bandy,  n6e  rranda 
Jonea,  admlidatratrix  of  tlie  estate  ct  Clar 
J<me8,  deceased,  agalnat  James  'W.  Lualc  and 
othera.  recovers  of  the  St  Ldiila  ft  San  Fran- 
cisco Railroad  Oompany.  Verdict  and  jodg- 
moit  for  plaintiff,  motion  for  new  trial 
orermled,  and  defendants  bring  error.  Af- 
flrmed. 

W.  F.  Evans,  of  St  Louis,  Ma,  B.  A.  Klein- 
Schmidt  of  OklahcMna  City,  and  Jones  A 
Foster,  of  Muskogee,  for  pontiffs  In  error. 
Robt  Wlmbish  and  W.  O.  Dnncait,  botb  at 
Ada,  for  defendant  In  error. 

JOHNSON.  J.  This  action  waa  commenc- 
ed on  the  23d  day  of  December,  1916,  In  the 
district  court  of  Pontotoc  county,  by  plain- 
tiff, under  the  name  of  Francis  Jones,  as 
administratrix  of  the  estate  of  Clay  Jones, 
deceased,  to  recover  of  the  defendants  dam- 
ages for  the  alleged  wrongful  death  of  the 
said  Clay  Jones,  action  was  Instituted 

under  the  fMeral  Elmployers'  Liability  Act 
(Act  April  22.  1908,  c.  140,  85  Stat.  6S  (U.  S. 
Comp.  St  H  8657-86651).   The  petition,  ez- 
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doslTe  of  captim  and  formal  allegations,  Is 
as  follows : 

"That  th«  defendants  are  the  duly  appointed, 
qualified,  and  acting  receivers  of  the  St.  Louis 
k  San  Fraacisco  Railroad  Company,  a  corpora- 
tion, and  that  said  recdversbip  is  pending  in  the 
District  Court  of  the  United  Sutes  for  the  Bas- 
cem  Division  of  the  Eastern  District  Court  ot 
the  State  of  Missouri,  and  as  sacfa  recdvers  the 
defendants  are  in  charge  of  the  property  of  said' 
railroad  company,  said  property  consisting, 
among  other  things,  of  railroads,  cars,  stations, 
shops,  roundhouses,  turntables,  engines,  etc. 
Thst  said  receivers  are  operating  said  railroad, 
a  line  of  which  passes  through  the  state  of  Ok- 
lahoma in  the  county  of  Pontotoc,  and  a  line  of 
which  extends  from  Denison  In  the  state  of  Tex- 
as, to  the  (Atj  of  Sapnlpa,  in  the  state  of  Ok- 
lahoma, and  from  the  ^ty  of  Sapulpa  In  the 
state  of  Oklahoma,  to  the  dty  of  Monett  in  the 
state  of  Missouri,  and  that  there  are  agents  of 
the  defendants  in  Pontotoc  countjr  ap<Hi  whldi 
service  of  summons  may  be  had. 

"Second.  PlalQtifl  further  alleges  that  here- 
tofore, to  wit,  on  the  dd  day  of  November,  1815, 
the  plaintifE's  decedent  Clay  Jones,  was  in  the 
employ  of  the  defendants  receivers  in  the  capaci- 
1?  of  a  workman  and  boiler  wash^  in  the  town 
of  Francis,  state  of  Oklahoma;  that  on  said 
day  and  date,  and  for  some  time  prior  thereto, 
the  said  decedent  was  engaged  as  a  boiler  wash- 
er in  washing  boilers  of  engines  belonging  to 
the  defendants  receivers,  which  said  engines 
were  used  by  the  defendants  in  both  interstate 
and  intrastate  commerce  and  traffic  from  the 
town  of  Francis,  state  of  Oklahoma,  to  the  town 
of  Denison,  state  of  Texas,  and  points  within 
Hie  state  of  Missouri  along  defendants'  line  of 
railroad,  said  points  being  to  this  plaintiCf  un- 
known. 

"Third.  Plaintiff  further  alleges  that  while 
said  decedoit  was  so  employed  as  hereinbefore 
set  out  In  paragraph  2  of  this  petition,  and  for 
a  long  time  prior  thereto,  the  defendants  receiv- 
ers owned  and  operated  in  their  yards  at  Frsn- 
ds,  OkL,  a  turntable ;  that  said  tnmtable  was 
used  and  operated  by  the  drfendants  for  the 
purpose  ot  turning  defendants*  engines,  which 
said  engines  were  need  by  the  defendants  re- 
ceivers In  transporting  freight  and  passenger 
cars  from  the  town  of  Denison,  to  the  town 
of  Francis,  and  from  the  town  of  Francis  to 
the  town  of  Denison,  and  to  other  points  both 
north  and  south  of  the  town  of  Francis,  which 
points  are  to  this  plaintiff  unknown. 

"Fourth.  Plaintiff  further  alleges  that  it  was 
tiie  duty  of  ber  decedent,  Clay  Jones,  to  work 

 hoars  a  day  for  tlw  defendanta,  and  that 

his  day's  work  tcrtainated  at  7  o'clock  in  the 
evening,  and  under  the  rules  and  regulations 
prescribed  by  the  defendants,  their  agents,  serv- 
ants, and  employee,  who  had  sapcrvlaion  of  said 
decedent,  It  was  the  duty  ot  said  decedent  to 
report  to  one  of  the  defendants'  agents,  serv- 
ants, and  employfa  and  to  'register  off  for  tlie 
day's  wwk;  that  aaid  decedent  had  be«i  ao- 
<n8tomed  to  maldnc  such  vsQart  and  'register 
olP  on  eadi  and  every  day  tliat  he  worked  for 
a  long  time  prior  to  the  8d  day-  of  November, 
1916. 

"Fifth.  Plaintiff  further  alleges  that  on  the 
said  8d  day  of  November,  1916,  at  about  the 
bour  of  7  o'clock,  said  decedent  had,  during 
all  eald  3d  day  of  November,  1916,  been  at  work 


in  tiie  roandfaousa  or  engine  hooae  woahlng  boil- 
ers of  engines  beUmging  to  the  defendants ;  said 
engines  having  on  s^d  Sd  day  <rf  November, 
1915,  and  a  few  days  prior  thereto,  been  used 
by  defendants  in  transporting  its  trains  and 
cars  from  Francis,  Okl.,  to  Denison,  Tex,,  and 
from  Denison,  Tex.,  to  Francis,  Okl.,  and  it 
was  contemplated  by  defendants,  their  sgents, 
servants,  and  employes  to  again  use  said  en- 
gines for  the  purpose  of  transportittg  and  pulliiV 
itm  trains  from  Francis,  Okl.,  to  Dmison,  Ttov., 
and  fnnn  Doiiaon,  Tax.,  to  Franda,  OkL;  and 
that  said  night  waa  very  dark,  and  that  plain- 
tiff's decedent,  upon  leaving  said  enginehonso, 
fell  into  the  pit  in  which  said  turntable  waa 
located,  striking  his  head  against  the  cement 
floor  or  bottom  of  said  pit,  fracturing  his  skull 
and  breaking  his  neck,  from  whidi  wounds  said 
decedent  then  and  there  instantly  died.  Plain- 
tiff further  alleges  that  a  abort  time  prior  to 
7  o'clock,  the  time  prior  to  whldi  decedent  waa 
required  to  *registw  off*  fbr  the  day,  one  ttf 
the  ^enta,  servants,  and  employte  of  the  de- 
fendants receivers  notified  said  decedent  that 
he  would  be  required  to  return  aftor  supper  and 
do  extra  work  in  his  capadty  as  a  boiler  washer 
for  said  defendant 

"Sixth.  PlaiDtitt  alleges  tbat  said  tamUble 
was  situated  north  and  east  of  the  engine  house 
or  place  where  said  decedent  was  required  to 
work,  and  about  SO  (set  therefrom,  and  that  it 
was  neceisary  for  aald  deeedoit  to  pass  around 
and  near  aaid  turntable  in  poformlng  bis  du- 
ties  and  espedally  in  going  to  the  place  where 
be  was  required  by  defendants  to  'register  oT 
from  the  day's  work.  ' 

"Seventh.  Tbht  the  defendants  receivers,  thdr 
agents,  servants,  snd  employes,  well  knew  that 
the  said  turntable  and  the  pit  in  whidi  the 
same  was  situsted  wss  a  dangerous  place,  and 
that  all  the  defendants'  agents,  servants,  and 
employes  engaged  In  work  similar  to  the  woik 
that  said  decedent  waa  engaged  In  necessarily 
had  to  pass  about,  around,  and  near  the  said 
turntable,  all  of  which  was  known  to  the  de- 
fendants  recdvers,  thdr  agents  and  employes, 
and  that  said  defendants  receivers,  their 
agents,  servants,  and  employes,  were  guilty 
of  gross  neglect  towards  its  workmen,  snd 
espedslly  toward  said  decedent,  in  failing  to 
keep  and  maintain  any  lights  ot  any  character 
in  or  about  said  turntable,  and  in  or  about  the 
pit  in  whidi  said  turntable  was  dtnated,  and 
that  said  neglect  was  the  immedlata  and  proxi- 
mate cause  of  said  decedent  falling  Into  said  pit, 
and  was  the  Immediate  and  proximate  caose  ot 
his  death. 

"Eighth.  Plaintiff  further  alleges  that  said 
decedent  was  comparatively  a  young  man,  be- 
ing at  the  time  of  his  death  about  S7  years  of 
age  and  capable  of  earning  the  sum  of  $2.60 
per  day  by  his  labors ;  that  be  was  attentive  to 
his  work  and  reaaonably  expected  to  become 
more  efficient  In  his  services  and  to  earn  greater 
sums  of  money  per  day ;  and  tbat  said  decedent 
was  a  strong,  healtiiy  man,  and  with  a  naaona- 
ble  expectancy  of  living  to  an  ^  age^  to  wit, 
tile  age  of  74  years. 

•'NIntli.  Plaintiff  farther  alleges  that  this 
plaintiff,  administratrix,  is  the  surviving  wife  of 
said  de<^ent  and  Myrtle,  about  the  age  of  12 
years,  Alger,  about  tbe  age  of  9  years,  and  Scott, 
about  the  age  ot  6  years,  and  Opnl,  of  about  ^e 
age  of  16  months,  are  the  surviving  children  of 
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tlda  plaiiitlff  and  wM  decedent,  and  that  the  diO- 
dren  and  this  idalntifl  an  the  aide  and  tmljr  aoi^ 
tMhc  helra  at  law  ot  aaid  deeedmt,  and  tiiat 
the  said  decedent  contrtbnted  his  earninti  to  the 
aapport  and  maintoiance  of  this  plaintitt  and 
said  children,  and  wotdd  have  continaed  to  have 
contributed  to  thdr  rapport  for  and  durinf  the 
balance  of  his  life. 

"Tenth.  Plaintiff  alleges  that  by  reason  of  the 
acta  and  injuries  and  negligence  of  said  defend- 
ants Teceivers,  their  agents,  aerrants,  and  em- 
idoy^  this  plaintiff  and  her  said  chiMren  have 
been  damaged  In  the  actoal  snm  of  $2S,000. 

"Wherefore,  premises  considered,  plaintiff 
prays  that  said  defendants  and  each  of  them  be 
cited  to  answer  this  petition,  and,  on  final  hear- 
ing hereof,  that  she  as  administratrix  have  judg- 
ment for  the  som  of  $25,000  for  the  use  of  her- 
self Individually  and  her  said  children.  Myrtle, 
Alger,  Scott,  and  Opal,  and  that  said  indgment 
be  dedared  a  lien  npon  the  property  and  funds 
ot  tile  St.  Louis  ft  San  Frandaco  BallroBd  Oom> 
pany,  a  corporation,  whidi  may  be  In  the  handa 
of  tha  definidants  recelTen,  and  that  the  same 
be  established  as  a  daim  against  said  property 
and  money,  and  for  audi  other  rdief  to  whidi 
she  may  ehow  hendf  entitled,  whether  In  law 
ox  equity." 

Thereafter,  to  wit,  on  October  %  1916,  the 
defimdants  filed  their  answer  to  nld  petl- 
tloQ,  whtdi  answer  presented  the  following 
defenses,  to  wit: 

First  General  denial. 

Second.  Special  dental  ci  negllgaice,  and 
allegation  that  the  death  of  said  Intestate 
was  caused  solely  and  entirely  hy  bis  own 
negligence  and  want  of  care. 

Third.  Contributory  negligence. 

Fourth  and  fifth.  Assnmptlon  of  risk. 

On  November  10,  1916,  plaintUC  filed  her 
reply,  consisting  of  general  denial  of  new 
matter  alleged  In  the  answer. 

The  cause  having  been  submitted  to  the 
Jnry,  they  returned  Into  coart  the  tollowing 
verdict,  to  wit: 

"We  the  inry  drawn,  Iropanded  and  sworn  In 
the  above-entitled  eaua^  do  upon  our  oatba  find 
for  the  plaintiff  and  assess  the  damages: 

For  FnncU  Bandy,  tormerlr  Jonn  %  SOO  00 

For  Hrrtla  Jones  ttie  lum  ot   1.000  00 

For  Alger  Jones  the  sum  of  1.100  CO 

For  Seott  Jonas  tba  sum  of.....  1.400  00 

For  Opal  Jones  tiM  som  of  MOO  00 


t5,eoo  00 
•TV.  C.  Lee,  Foreman." 

Thereafter,  on  the  1st  day  of  December, 
1916,  and  within  three  days  after  the  ren- 
dition of  this  verdict,  the  defendants  filed 
In  said  cause  their  motion  for  new  trial, 
which  said  motion  was  by  the  court  overrul- 
ed, and  defendants  excepted.  Thereupon 
case-made  was  duly  prepared,  served,  and 
settled  as  required  by  law,  and  the  cause 
was  brought  to  this  court  for  review  by  pe- 
tition in  error.  The  errors  relied  upon  are 
as  follows: 

First  The  court  erred  in  overruling  de- 
fendants' demurrer  to  plaintUTs  evidence. 
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Second.  The  court  mred  In  oTerrdtng  de> 
fendants'  motion  for  peremptory  Instrnctiona. 

nilrd.  The  court  erred  in  refusing  to  give 
to  the  Jury  the  several  written  instructions 
requested  by  defendants  and  in  refusing  to 
give  eadti  of  said  instmctiona  separately  and 
severally. 

Fourth.  The  court  erred  In  giving  to  the 
Jury  the  several  instructions  to  which  de- 
fendants excepted  at  the  time  and  In  giving 
each  of  said  Instructlona  separately  and  sev- 
erally. 

Fifth.  The  court  erred  In  rec^vlng  the 
verdict  of  die  jury  apportioning  the  dam- 
ages among  the  widow  and  minor  children. 

Sixth.  The  court  erred  In  rendering  judg- 
ment on  the  verdict  of  the  jnry  and  in  ren- 
dering separate  judgments  In  &T0r  of  ttie 
widow  and  minor  children. 

Seventh.  The  court  erred  in  overruling  the 
defendants*  motion  for  a  new  trial. 

[I]  The  testimony  In  this  case  shows,  In 
aubstance,  that  the  railway  company  at  the 
time  of  the  accident,  and  for  a  number  of 
years  prior  thereto,  maintained  a  dlvlalon  at 
the  town  of  Frauds,  OkL,  where  the  acci- 
dent occurred,  at  which  It  maintained  and 
used,  as  facilities  and  Instrumoitalitles  in 
operating  its  trains,  a  roundhouse,  turntable, 
and  numerous  tracks  for  the  handling  of  its 
locomotives,  and  that  engines  comlug  from 
the  north  and  south,  respectlvdy,  were  dis- 
connected from  the  trains  and  stored  in  the 
said  roundhouse  and  tracks  and  then  others 
sent  from  said  roundhouse  and  tracks  to  be 
used  in  place  of  the  one  stored,  and  that  said 
line  of  railway  extended  trom  the  town  cf 
Francis,-  OkL,  sonth  to  Deniaon,  Tex.,  and 
points  further  on  in  the  state  of  Texas,  and 
from  Frauds,  OkL,  north  to  Honett  in  the 
state  of  BilSBOuri,  and  other  destinations 
north  and  beyond  Honett  and  that  the  de- 
ceased bad  been  an  employe  of  the  said  rail- 
way company  at  Frands,  Okl.,  for  about  two 
years  prior  to  the  accident  which  resulted  in 
his  death.  In  tbe  capadty  of  boiler  washer. 
For  about  one  year  after  be  began  working 
for  the  company,  be  was  on  the  night  shift 
anid  that  about  one  year  prior  to  the  accident 
he  had  been  upon  the  day  shift  and  that 
while  upon  the  day  shift  he  worked  elevoi 
hours,  beghining  at  6  a.  m.  and  quitting  at  T 
p.  m.,  and  that  the  company  had  installed  In 
a  room  adjoining  the  roundhouse  a  dock 
where  employes  were  required  to  register  on 
coming  on  duty  and  going  off  duty;  that  the 
deceased  on  the  2d  day  of  November,  191S, 
the  date  of  the  acddent  registered  as  fol- 
lows; Morning,  iu,  6:41,  out,  12K)2,  after- 
noon, in,  12:41,  out  7K)7.  His  time  card  for 
that  day  also  shows,  hours,  11,  amount  $2.00, 
and  bears  the  Indorsement:  "Examined  and 
distribution  la  correct  J.  H.  Hucklna,  Fore- 
man." 

J.  H.  Hucklns,  foreman  of  the  ronndboussb 
tesUfled: 
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"Last  time  I  law  lilm  on  the  2d,  nlsbt  of  ttie 
2d,  when  foand  him  next  morninc,  morning  of 
the  3d,  and  he  and  I  put  a  switch  engine  out 
together  about  5:03  p.  m.  I  bandied  the  engine 
and  he  held  the  table  (or  ine,  and  we  went  to  tb« 
coal  shed  and  got  some  coal,  and  back  to  the 
water  tank,  and  he  taken  water  on  the  en^e, 
and  he  throwed  the  switch  for  me.  and  I  bade 
out  on  what  was  called  the  ou^bound  track 
after  this  enflne  was  set  out  for  night  service. 
I  never  saw  him  any  more  after  that  nntU  next 
morning.  I  told  him  after  we  got  trough  with 
this  switch  engine  that  I  wanted  him  to  come 
back  and  wash  the  pile  driver  that  was  coming 
In  off  the  road  for  a  washoot,  but  we  would  call 
bim  when  the  pile  driver  got  in,  diat  I  did  not 
know  what  time  they  would  get  In,  might  be  12 
o'doeik  and  might  be  1  o'clock.  Did  not  have 
him  called  for  that  work,  bnt  told  Mr.  Johnson, 
the  night  foreman,  about  what  I  told  the  de- 
ceased about  8:30  or  9  o'clock,  and  told  him  to 
have  deceased  called." 

B.  G.  Johnson,  night  foreman,  testified: 

That  the  deceased  waa  supposed  to  work  In 
the  rouDdhouse  and  by  the  side  thereof.  Once 
In  a  while  they  washed  boilers  by  the  ride  of 
the  roundhouse  over  by  the  old  rip  trade.  Saw 
deceased  about  T  p.  m.  in  the  dock  room;  aeem- 
ed  to  be  checking  out  The  foreman  UM  me 
about  T:lfi  or  7:20  tiie  deeeaied  would  be  back 
that  n^ht  to  wash  the  pUe  driver  boiler;  sup- 
pose the  deceased  was  then  ont  around  the 
roundhouse.  He  told  me  he  was  coming  bat^  to 
wash  the  pile  driver  boiler.  I  said,  "All  right." 
The  last  time  I  saw  him  waa  abont  9  o'clock. 
About  that  time  he  went  oat  the  west  door  of 
the  roundhouse.  The  pile  driver  came  In  some- 
thing like  9  o'clodk.  The  deceased  waa  there 
then.  Did  not  give  bim  any  instractions  about 
waging  the  pile  driver  and  never  did  have  him 
called  for  it  I  did  not  have  him  waah  It,  be- 
cause I  thought  be  was  drinking.  -That  he 
(Johnson)  and  bis  brother  washed  the  pile  driver. 

nils  was  contradicted  1^  Marvin  Johnson, 
who  said: 

He  and  Bob  Scogglns  washed  It  abont  11  or 
12  o'do^;  that  they  need  torch ee  for  light, 
.which  they  got  in  the  storehouse  where  they 
kept  them  f use  by  employes ;  that  there  were 
no  lights  on  the  turntable  that  night;  the  pile 
driver  was  on  the  old  rip  track;  used  a  hose 
that  was  connected  to  fountain  No.  1  Inside  the 
ronndbouse  throngh  a  window  on  east  dde  abont 
10  steps  to  where  the  pUe  driver  stood,  or  bard- 
ly  so  tut.  It  was  about  20  steps  from  an  oil 
lamp  on  a  post  which  light  eometimea  burned 
and  sometimes  did  not  but  could  not  get  light 
from  it  If  it  had  been  burning.  We  used  tordies 
for  light  Wae  dark  around  the  roundhouse  be- 
fore I  went  to  work.  Tlie  storeroom,  with  the 
dock  room  in  controversy,  was  at  the  soatheast 
comer  of  the  roundhonsa 

Tbe  evidence  places  the  deceased  going  cot 
of  the  west  door  of  the  zooudhoase  at  abont 
9  o*dock  at  night  after  tbe  pile  driver  was  In 
and  nt  on  the  old  rip  trade  east  ct  tbe  roond- 
bouae  abont  10  steps,  or  nuybe  tau,  and 
about  20  steps  soatheast  of  the  tomtable 
and  idt,  which  was  not  lighted,  and  it  waa 
dark  In  and  around  there.   The  turntable 


was  20  feet  north  of  tbe  roundhouse.  There 
were  four  tracks  from  the  turntable  into  the 
roundhouse,  six  north  and  west  thereof,  tme 
east  If  the  deceased  had  started  from  fh» 
point  where  last  seen  alive  to  bis  house,  north 
and  east  bis  route  lay  northwest,  over  tbe 
tracks  from  the  turntable,  and  tbe  distance 
from  where  his  dead  body  was  found  In  tbe 
pit  would  vary  from,  say,  DO  to  100  feet  If 
he  were  going  from  that  poliat  to  dock  and 
storeroom  to  b^ln  his  work,  his  route  would 
be  around  between  the  roundhouse  and  turn- 
table over  the  tracks  to  tbe  west  side  of  the 
roundhouse.  The  jury  waa  warranted  from 
the  evidoice  to  draw  eltho-  inferoice. 

The  testimony  showed  that  tbe  railway 
company's  turntable  was  situated  about  20 
feet  east  from  tbe  east  side  of  Its  round- 
house; that  there  were  four  tracks  leading 
from  the  turntable  into  the  roundhouse,  one 
track  leading  from  the  turntable  to  the  east 
of  tbe  ronndbouse,  six  tnvMa  leading  team 
the  turntable  north  and  west  therefrom,  and 
some  four  tracks  leading  from  tba  east  aa  to 
the  turntable ;  that  the  turntable  revolved  In 
a  pit  varying  In  depth  from  about  6  -feet  at 
the  edge  thereof  to  6%  Ceet  at  the  center 
thereof,  and  the  same  waa  built  of  omcrete 
and  tt  had  a  solid  concrete  bottom ;  Oat  ttie 
deceased  was  seen  alive  by  the  witnesses  at 
about  9  o'dock  p;  m.  ok  Movembw  2d,  and 
was  at  Che  time  In  and  around  tiw  round- 
bouse,  and  evadaUy  the  dock  room  thereto 
which  room  waa  at  the  sonthweat  comer  of 
tbe  roundhouse,  wtddi  had  a  door  that  open- 
ed to  the  south;  that  there  wwe  two  doors 
entering  the  roundhouse,  one  of  which  was 
near  tlie  northwest  comer  and  the  otbst  near 
tbe  sonthweat  comer;  that  the  rip  tracdc,  up- 
on which  the  pile  driver  mglne  waa  set  fior 
the  purpose  of  having  its  holler  washed,  was 
about  20  feet  south  of  the  roundhouse,  and 
where  the  en^ne  aet  at  the  time  waa  a  Uttle 
to  the  southeast  of  the  doors  of  the  dock 
room  and  the  roundhouse;  that  the  deceased 
lived  some  distance  northeast  from  tbe  ronnd- 
bouse; and  that  his  route  home  was  from 
the  northwest  door  of  tbe  roundhouse  in  a 
northeasterly  direction,  and  In  going  to  and 
from  his  home  to  the  roundhouse  would  not 
be  required  to  pan  over  bat  one  or  two  of 
the  tracks  of  the  railway  company,  and  would 
intersect  a  pubUo  traveled  road  abont  150 
feet  north  of  the  turatable^  and  at  which 
p<^t  his  bat  waa  found  at  about  6:30  of  the 
morning  of  November  Sd,  and  his  body  waa 
found  In  the  pit  near  the  nortli  edge  thereof 
and  about  160  feet  from  where  his  bat  waa 
found.  He  waa  dead,  his  neck  having  been 
broken  and  his  skuU  fractured,  and  there  was 
a  pool  of  blood  near  his  head. 

This  testimony  was  very  much  in  conflict  as 
to  whether  or  not  the  prendsea  in  and  around 
the  company'a  tumtaUe  and  tracka  leading 
thereto  were  kept  lli^ted  In  the  nighttime, 
and  especially  on  the  ni^t  of  the  2d  of  No- 
vember, snne  of  tbe  wl to  eases  teatl^dng  that 
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n  tibat  occaslfni  tliere  were  no  It^ts  to  the 
taznuUe,  and  had  not  beea  for  seroral 
mouthB  prior  thereto;  that  sometimes  an  oil 
lamp  was  kept  bnmlng  and  sometimeB  two, 
^neither  of  which  were  sufficient  to  U^U  the 
turntable  Its^  and  the  tracks  snrroundln^; 
that  freqaently  neither  light  was  kept  burn- 
ing ;  that  numerous  trains  arrived  In  the 
nigbttime  from  the  north  and  sonth,  engines 
were  changed,  and  boilers  washed.  While 
other  witnesses  testified  that  the  premises 
were  kept  lighted  at  all  times  in  the  night, 
and  were  so  lighted  In  the  night  of  Novem- 
ber 2d. 

The  witness  Homer  Edlogg  teatUled  that 
the  deceased  worked  lOa  serend  cmglnea, 
washing  the  boilers  <«i  the  data  of  his  death, 
and  that  about  6  p.  m.  of  said  day  he  assisted 
the  deceased  in  handling  a  pass«^r  oigtne ; 
the  deceased  <dianglng  the  water,  and  he 
(Kello^  bnilding  the  fire  therein. 

Tbe  witness  Marvin  Johnson  testifled  that 
be  and  one  Bob  Scogglns  washed  the  boiler 
of  the  pile  driver  on  the  night  of  Novanbtf 
2d.  at  about  11  or  12  o'clock;  that  the  de- 
ceased did  not  assist  th«n ;  that  there  were 
DO  Il^ts  at  the  turntalde  or  where  they 
washed  the  boiler,  for  they  used  torches  to 
furnish  them  light;  that  he  worked  on  the 
night  shift ;  that  when  they  wadied  the  boil- 
er of  the  pUe  driver  It  was  setting  on  the  old 
rip  track  on  the  east  side  of  the  roundhouse, 
about  10  steps  therefrtMn;  that  It  was  the 
custom  of  the  boys  working  on  the  night  shift 
to  knock  around  over  the  roondhouse  grounds 
and  turntable ;  and  that  no  objections  were 
ever  made  by  the  foreman  or  the  man  in 
charge.  The  same  condltlrai  had  existed  for 
three  or  four  months  prior  to  the  accident. 

Barney  Bernard,  an  onployd  of  the  railway 
company,  testified  that  the  pile  driver  in 
-qnestlon  was  used  in  driving  piling  out  on 
the  Frisco  road,  of  the  branch  line  running 
frnn  Denison,  Tex.,  to  Sapplpa.  OkL;  that 
the  tracks  were  used  for  the  transportation 
of  freight  and  passengers  over  the  country 
from  points  both  within  and  without  the 
state.  He  testified  that  the  engine  Na  1247 
was  handled  by  the  deceased  on  the  day  pre- 
ceding his  death;  that  it  came  from  the 
mmfh  going  north,  and  pulled  21  loads  and  a 
caboose ;  and  that  the  loads  came  from  Hu- 
go,  and  some  from  Sherman,  and  they  were 
going  to  St.  Louis,  and  they  started  from 
Bberman  on  that  day;  also,  he  handled  en- 
gine No.  3701,  which  was  a  swltdi  engine,  and 
It  hauled  all  of  aforesaid  can  brought  in  by 
engine  No.  1247 ;  that  engine  No.  62S  was  the 
oiglne  that  was  set  in  for  that  night,  and 
took  out  the  pile  driver  th4  next  morning. 

J.  T.  Bryant,  an  employ^  of  the  railway 
company,  testified  that  he  was  an  engine  wip- 
er ;  that  he  knew  the  deceased;  and  that  the 
deceased  washed  the  .boiler  of  engine  Na 
S704  that  evmlng. 

The  defendants*  third  and  fourth  asslgn- 
moits  of  error,  are  that  the  court  erred  in  le- 
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fusing  to  give  certain  reiiuested  Instructloiia 
and  in  giving  Instructions  to  whldk  the  de- 
feidants  objected  and  exccvtod  at  the  tlmei 
which  aadgnmenti  will  be  beitt  considered  to- 
gethM*. 

We  find  that  the  defendants'  requested  In- 
structions which  were  refused  by  the  court 
and  excepted  to  by  the  defendants,  1  to  8,  in- 
clusive. In  ^ect  requested  that  the  court 
charge  the  burden  of  proof  upon  the  plalntlfl 
to  establish  all  material  allegations  In  her 
petition,  including  the  all^tlon  that  both 
the  railway  company  and  the  deceased  were 
engaged  in  Interstate  commerce  at  die  time 
of  the  accident  complained  <^  by  a  prepon- 
derance of  the  evidence,  and  while  said  re- 
quested Instructions  substantially,  for  the 
most  part,  correctly  stated  the  law,  and  were 
called  for  by  the  pleadings  and  evid^ce  In 
the  case,  yet  we  find  that  the  court  covered 
the  points  by  bis  instructions  to  the  Jury, 
and  hence,  under  the  decisions  of  this  court, 
no  reversible  error  was  committed  In  refus- 
ing to  give  the  requested  Instructiona  in  tiie 
form  asked  by  the  defoidants. 

[1]  From  an  examination  of  the  record  we 
think  that,  by  both  the  auctions  and  proof 
in  this  case,  it  is  clear  that  the  same  is 
brought  within  the  provisions  oC  the  act  as 
hereinafter  quoted,  and  is  controlled  by  that 
act,  although  its  provIslMis  may  not  have 
been  refented  to  In  evw*  terms  In  tbe 
pleadings, 

[2]  Thwe  was  testlmtmy  reamubly  tnd- 
ing  to  show  that  the  railway  company  and 
the  deceased,  at  tba  time  ct  the  accident 
complained  wwe  engaged  In  interstate 
oommeroe.  Ttda  btfng  tm^  It  therefore  fol- 
lows that  Ow  trial  court  did  not  err  in  over^ 
ruling  the  defendants*  dwnurzer  to  plaintura 
evldoio^  and  d^sndanti^  request  (or  peremp- 
tray  instructioas.  St.  Iioois  *  S.  F.  By.  Oo. 
T.  Snowden,  48  Okl.  116.  148  Faa  1088; 
Nortb  Car.  By.  da  V.  James  A.  Zadiary,  232 
n.  a  248;  U  Sup.  Ct  306^  68  L.  Bd.  681«  Ann. 
Cas.  10140,  IfiO;  Choctaw,  O.  N.  *  O.  B.  Go. 
V.  BfcDade,  181U.  S.84,a4Sn^Ct24,48 
U  Ed.  98;  Hayes  t.  Midi,  a  B.  OOb,  HI  U. 
S.  228,  4  Sup.  Gt  369,  28  L.  Bd.  410. 

The  plaintur  allied  In  lier  petition  that 
the  deCmdsnts  owned  and  operated  in  their 
yards  at  Frands,  OkL,,  a  turntable  for  tludr 
use,  and  (iterated  by  the  defendants  Cor  the 
purpose  of  turning  its  engines,  whidi  en- 
gines were  used  by  the  defendants  In  tran» 
porting  freight  and  passenger  cars  frran  the 
town  of  Denison,  Tex.,  to  the  town  of  Frau- 
ds, Okl.,  and  from  the  town  of  Frauds^  Okl;, 
to  the  town  of  Denison  Tex.,  and  other 
points  both  north  and  south  of  the  town  of 
Frands,  Okl..  which  points  were  to  the  plain- 
tiff imknown. 

The  acts  of  negligence  of  the  defendants 
complained  of  by  the  plalntitt  were  the  de- 
fendants' failure  to  keep  and  maintain  any 
lights  of  any  character  in  or  about  said  turn- 
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table,  and  lo  or  abont  the  pit  In  which  said 
turntable  waa  attuated,  and  that  aaid  neg^- 
sence  was  the  immediate  and  proximate  cause 
of  the  deceased  tftlUng  into  said  pil^  and  was 
the  immediate  iind  proztmate  canee  <tf  his 
death. 

The  Act  of  Congress  of  April  22, 1908,  pro- 
vided: 

"Evexy  common  carrier  by  railroad  while  en- 
gaging in  oammerce  between  any  of  the  several 
states  •  •  •  ghall  be  liable  in  damages  to 
any  person  suffcriog  Injury  while  he  is  employ- 
ed by  each  carrier  in  fluch  commerce,  or,  in  case 
of  the  death  of  sndi  employ^,  to  bis  or  her  per- 
sonal representative,  for  the  benefit  of  the  sur- 
Tiving  widow  or  husband  and  childred  of  such 
employ^,  *  *  •  dependent  npon  such  em- 
ploy£,  for  such  Injory  or  death  resulting  in 
whole  or  in  part  from  title  ne^ig«iM»  any  of 
the  officers,  agents^  or  employes  of  sndi  carrier, 
or  by  reason  of  any  defect  or  insufficiency,  dne 
to  ito  n^ligenc^  in  its  cars,  engine,  sppUances, 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment." 

"Sec.  3.  That  in  aU  actions  hereafter  brought 
against  any  snch  common  carrier  by  railroad 
nnder  or  by  virtue  of  any  of  the  provisions  of 
tills  act  to  recover  damages  for  personal  Injuries 
to  an  employ^,  or  where  such  injuries  have  re- 
salted  In  his  death,  the  fact  that  the  employ^ 
may  have  bc«n  guilty  of  ctmtributory  n^Iigence 
Bhall  not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  snch  em- 
pIoy€:  Provided,  that  no  snch  employ^  who 
may  be  injured  or  killed  shall  be  held  to  have 
beni  go0ty  of  emtributory  negligence  in  any 
case  where  the  violation  by  snch  common  car- 
rier of  axj  ststute  enacted  for  the  safety  of  em- 
ployt*  contributed  to  tbe  injury  or  death  of  snch 
employ^. 

"Sec.  4.  That  in  any  action  brought  against 
any  common  carrier  under  or  by  virtue  of  any 
of  the  provisions  of  this  act  to  recover  damages 
for  injuries  to,  or  the  death  of,  any  of  its  em- 
ployes, such  emi^oyfi  shall  not  be  held  to  have 
assumed  the  risks  of  his  a&ployment  in  any 
case  where  the  violation  by  such  common  carrier 
at  any  ststute  enacted  for  €ba  safety  of  em- 
ploy£s  contributed  to  the  injury  or  destii  of  sndi 
employd." 

The  defendants  complain  because  the  court 
refused  requested  instmctions  Nos.  9  to  16, 
inclusive.  Noa.  0  and  10  go  to  the  question 
of  assumed  risk  and  in  substance  and  effect 
advise  the  Jury  that  this  action  was  brought 
under  the  federal  Employers*  lability  Act, 
and  that  under  the  act  the  assumption  of  risk 
by  the  employfi  was  a  complete  defense,  and 
that  If  the  deceased  was  familiar  with  the  de- 
fendants* premises,  and  went  upon  the  same 
in  the  dark,  and  In  consequence  of  such  dark- 
ness fell  into  such  pit  and  was  killed,  then  he 
would  be  held  as  a  matter  of  law  to  have  as- 
sumed the  risk,  and  that  the  plaintiff  would 
not  be  entitled  to  recover  damages  for  his 
death,  leaving  out  of  the  situation  entirely 
the  question  of  the  def^dants'  negligence  and 
the  purpose  for  which  the  deceased  went  up- 
on the  premises  at  the  time  of  the  accident 

No.  11  instructed  the  Jury  that  iC  the  de- 


fendants malataJned  a  nmndhonae,  oiglne 
pits,  and  tomtahles,  and  that  the  same  were 
neceasary  aiHdiancea  to  the  conduct  of  their 
business,  and  was  constructed  and  main- 
tained In  accordance  with  the  standard  ordl; 
oarily  maintained  oy  the  railroads  in  the 
country,  such  act  would  not  constltate  neg- 
ligence on  the  part  of  tbe  defmdants.  We 
find  that  the  question  there  presented  was 
substantlaUy  ButKnltted  to  the  court  in  par- 
agraphs S  and  6  in  the  gmwal  charge  to  tlie 
Jury,  and  that  the  oonrt^a  faUure  to  give  re- 
quested instruction  No.  11«  as  requested  by 
the  defendanfa^  waa  not  error. 

Requested  InfltructlMi  Na  12  Informed  the 
Jury  that  It  the  Jnxy  beUered  fnm  the  evi- 
dence that,  during  the  time  the  deceased 
was  emplo^red  1^  the  detendianta,  no  material 
diange  had  been  made  In  the  methods  of 
maintaining  snch  tumt^le  pit,  and  In  light- 
ing tbe  prendsea  adjaoent  thereto,  tbe  de- 
ceased would  be  bdd  aa  a  mattw  ot  law  to 
have  assumed  tbe  rUdc  and  tbe  verdict  of 
the  Jury  should  be  for  the  defuidante.  Tbls 
was  the  same  proposltioa  Involved  in  re- 
quested Insbuctlona  9  and  10  and  waa  like- 
wise correctly  stated  In  the  courts  general 
charge  to  the  Jury,  and  that  the  court  com- 
mitted no  error  In  refusing  the  instruction 
asked  for  the  reason  heretofore  stated. 

Bequested  Instmctiim  No.  18  was  In  effect 
the  same  as  No.  12,  and  the  court  ammiitted 
no  error  In  refusing  the  same  for  reaamis 
heretofore  stated. 

Requested  Instruction  No.  14  instructed 
the  Jury  that  if  It  found  from  tbe  evidence 
that  the  deceased  lett  the  defrndant^  roond- 
house  by  the  west  door  thereof  with  the  In- 
tentlw  of  going  to  bis  home,  and  that  In 
order  to  rea*^  his  home  he  would  have  to 
proceed  along  a  public  street  or  highway, 
passing  said  roundhouse  in  the  direction  of 
bis  home,  and  if  the  Jury  further  believed 
from  the  evidence  that  the  turntable  pit 
into  which  be  fell  was  not  situated  so  near 
said  highway  as  to  constitute  substantially 
a  part  thereof,  defendants  would  In  that  case 
owe  deceased  no  duty  with  reference  to  th^ 
maintenance  or  the  lighting  of  said  plL 

Tbe  questions  there,  as  stated,  would  have 
been  highly  confusing  to  the  Jury  because 
the  same  was  not  applied  to  the  facts  In  evi- 
dence and  because  the  route  of  travel  defined 
would  neither  have  proceeded  along  a  public 
street  or  highway  nor  would  it  pass  the 
roundhouse,  as  the  evidence  Showed  that  the 
turntable  pit  was  situated  at  a  point  some 
50  feet  at  a  right  angle  from  the  direct  line 
described  in  the  instruction,  and  such  in- 
struction entirely  ignored  the  qu^tion  as  to 
why  the  deceased  was  upon  the  premises  at 
the  time  of  the  accident,  whether  be  was 
there  properly  in  the  discharge  of  hla  duties 
to  the  defendants,  or  as  a  naked  trespasser, 
and  hence  there  waa  no  error  c<Hnmltted  in 
refusing  snch  instruction. 

Defendants'  requested  instructions  Noa.  lA 
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and  16  cover  the  qnestioii  as  to  the  reason 
why  the  deceased  was  upon  the  premises  at 
the  time  of  the  accident  complained  of, 
whether  he  had  reported  there  In  the  dis- 
charge of  hie  duties,  or  as  to  whether  hia 
serrices  had  been  completed  for  the  day,  and 
whether  he  had  completed  bis  day's  work 
and  was  upon  the  premises  for  purposes 
other  than  In  the  discharge  of  his  dntles, 
and  while  there  received  his  Injuries. 

[I]  These  questional  we  think,  were  pn^ 
erly  submitted  to  Uie  Jury  by  tlie  court  in' 
Its  general  dbarge,  and  that  ttiere  was  no 
error  In  refusing  the  reauested  Instructions 
Kos.  15  and  IC 

This  court  has  frequently  held  ttiat,  even 
though  the  requested  Instructions  state  the 
questions  of  law  correctly,  there  Is  no  error 
In  refusing  the  same  whoi  the  court  proper^ 
ly  submits  the  questlcns  In  his  gaieriU  char^ 
to  the  Jury,  and,  when  taken  as  a  whole, 
taSrly  submit  to  the  Jury  all  tba  law  appli- 
cable to  the  case.  Gltisenif  Bank  ot  Waklta 
T.  Oamett  et  aL,  21  Okl.  22a  95  Pac.  766; 
rinch  et  al.  v.  Brown,  27  Okl.  217,  111  Pac. 
391:  Higgfns  r.  Street,  19  OkL  46,  92  Pac 
153;  Coalgate  t.  Hurst,  26  OkL  688,  107 
Pac.  657. 

We  think  that  the  turntable,  as  the  same 
was  shown  from  the  evidence  to  have  been 
constmcted  and  maintained  by  the  railway 
company,  was  one  of  the  Instrumentalities 
used  by  the  i^ailway  company  in  the  business 
of  interstate  commerce,  and  was  Included  In 
the  provlMons  of  the  act  of  Congress  of 
April  22,  1908,  In  which  It  Is  provided  that 
every  common  carrier  by  railroad,  while  en- 
gaged In  commerce  between  the  states,  shall 
be  liable  in  damages  to  any  person  suffering 
Injury  while  he  Is  employed  by  such  carrier 
In  such  commerce,  or.  In  case  of  the -death 
of  such  employe,  to  his  or  her  personal  repre- 
sentatives for  the  benefit  of  the  surviving 
widow  and  dilldren  of  such  employ^  for 
such  Injury  or  death  resnltii^  wholly  or  In 
part  from  the  negligence  of  any  of  the  offl* 
cers,  agents  or  ^ployte  of  aach  carrtor,  or 
by  reason  of  any  defect  or  Insaffidoicy  due 
to  Its  negligence  In  Its  cars,  engines,  appli- 
ances, machinery,,  tracks,  roadbeds,  works, 
boats,  wharves,  and  other  equipment,  and  the 
n^ligence  charged  by  the  plaintiff  as  a  viola* 
don  of  the  provisions  above  quoted  Is  ttiat 
It  failed  to  keep  and  maintain  any  lights  of 
any  character  in  or  about  the  turntable  or 
in  or  abont  the  pit  In  which  said  turntable 
was  situated,  and  that  such  negligence  was 
the  Immediate  and  proximate  cause  of  the 
injury  complained  of,  charging,  in  effect,  a 
violation  of  the  duty  imposed  upon  the  dfr 
fendants  by  the  terms  of  the  act  referred  to, 
which  act  of  violation  was  charged  to  be  the 
proximate  cause  of  the  death  of  the  plaln- 
tUTs  decedent.  So  under  section  8  of  the 
■act  of  Gfmgress: 


"That  in  all  actions  hereafter  brought  against 
any  such  common  carrier  by  railroad  under  or 
by  virtue  of  any  of  the  provisionB  of  this  act 
to  recover  damages  for  personal  Injuries  to  an 
employe,  or  where  such  injuries  have  resulted  In 
his  death,  the  fact  that  tlie  employ^  msy  have 
been  guilty  of  contributory  negUgence  shall  not 
bar  a  recovery,  but  the  damages  shall  be  dimln- 
lahed  by  the  jury  in  proportion  to  the  amount  of 
negUgence  attributable  to  such  employ*:  Pro- 
vided, that  no  such  employd  who  may  be  in- 
jured or  killed  shall  be  held  to  have  been  guilty 
of  contributory  negligence  In  any  case  where 
the  violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employes  con- 
tributed to  the  Injury  or  deatli  of  mcli  em- 
ploye." 

And  section  4  provides: 

"That  In  any  action  tunught  against  any  com- 
mon carrier  under  or  by  virtue  of  a&y  of  the 
provisions  of  this  act  to  recover  damages  fOr 
injuries  to,  or  the  death  of,  any  of  its  em- 
ployes, such  employe  shall  not  be  held  to  have  as- 
sumed the  risks  of  his  employment  in  any  case 
where  the  violation  by  such  common  carrier  of 
any  statute  enacted  for  the  safety  of  employes 
contributed  to  the  Injury  or  death  of  sudi  em- 
ploye." 

[S]  The  law  applicable  to  the  defense  of 
aasuiQptlon  of  risk  under  the  federal  Btm- 
sAojac^  Uablll^  Act  Is  that  ot  the  common 
law  as  It  existed  prior  to  the  passage  of  aald. 
act^  ^cept  where  the  common  carrier  has 
violated  some  sectkm  of  Qie  statute  enacted 
for  the  safety  of  employ^. 

[4,  B]  On  the  Issue  of  assumption  of  risk  by 
a  servant  who  has  sustained  Injuries,  where 
the  evidence  Is  harmonious  and  ocmsistent  and 
the  drcumstances  are  mvSi  ttiat  all  reason* 
able  mea  must  reach  the  same  conclusion, 
the  question  whether  plalntift  assumed  the 
risk  Is  one  fit  law  for  the  determination  of 
the  court;  but  where  the  facts  are  contro- 
verted, or  are  such  that  different  Inference 
may  be  drawn  therefir^rai,  the  qoeetion  as  to 
the  araumptton  of  risk  should  be  submitted 
to  the  Jury  under  proper  instructlone  from 
the  court  26  Gyc  1479;  18  B.  a  L.  i  166, 
p.  670. 

Upon  these  Issues  the  court  Instructed  the 
Jtuy  as  follows: 

"(S)  If  you  find  by  a  preponderance  of  the 
evidence  that  the  deceased  was  engaged  in  in- 
terstate commerce  and  that  he  was  on  tiie  yards 
of  the  defendants  preparatory  to  oommoicing 
actual  work,  and  that  the  defendants  kept  and 
maintained  a  pit  in  said  yards,  and  by  for  any 
reason  in  the  discharge  of  bis  said  duties,  to  go 
in,  around  or  near  said  pit  or  excavation,  if  you 
find  such  pit  or  excavation  was  kept,  and  that 
the  defendants  negligently  failed  to  keep  said 
pit  lighted,  and  the  deceased  fell  into  said  pit 
and  lost  his  life,  and  that  the  negligence  of  the 
defendants  In  failing  to  maintain  lights  to  light 
said  pit  was  die  proximate  eanaa  of  the  Injnxy 
to  the  deceased,  then  your  verdict  wiU  be  ftnr 
the  plaintiff,  unless  you  find  tor  the  defendante 
under  other  Instructions  herein  given." 

(Defmdante  exe^t    Exceptions  allowed^ 
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"(6)  Yoa  an  further  iiiBtracted  tliat  if  j<m 
Snd  that  from  the  evidence  la  this  case  tliat  the 
pit  alleged  was  open,  and  that  the  location  of 
the  same  was  known  to  the  deceased,  and  that 
said  pit  was  an  instmmentallty  of  hla  employ- 
ment, then  yoa  are  inatracted  tiiat  the  deeeaaed 
assnmed  the  risk  of  the  danger  eonnacted  with 
said  open  pit. 

"On  the  other  hand,  if  yon  find  that  said  pit 
was  disconnected  and  was  not  Incident  to  tht 
discharge  of  the  duties  of  the  deceased,  and  waa 
not  one  of  the  instramentallties  Inddent  to  bis 
employment,  tiien  ^e  deceased  iboald  not  as> 
tame  snch  risk." 

(Defendants  except.   Bzeeptlons  allowed.) 

"(7)  Ton  are  further  Instructed  that  in  case 
you  find  that  the  negligent  acts  of  the  deceased, 
if  any,  contributed  to  his  death,  tiat  such  n^- 
ligence,  if  any,  on  the  part  of  the  deceased  would 
not  entirely  relieve  the  defendants  of  liability 
for  his  death,  provided  you  find  by  a  preponder- 
ance of  the  evidence  that  die  defendants  were 
guilty  of  negligeneB  in  keeping  and  maintaining 
sudi  aniighted  excavation  or  jit,  but  that  auch 
contributory  negligence  of  the  deceased  dimin- 
ishes his  right  to  recovery  in  proportion  to  the 
amount  of  negligence  attributable  to  said  de- 
ceased employ^;  therefore.  If  you  reach  that 
point  in  your  deliberations  where  you  find  it 
necessary  to  consider  the  defense  of  contributory 
ne^igence,  that  negligence  of  the  deceased  hi 
not  8  bar  to  recovery,  but  that  the  damage* 
shall  be  dimhiished  by  the  Jury  In  proportion 
to  the  negligence  of  the  deceased  ai  compared 
with  the  combined  negligence  of  himself  and  the 
defendants." 

(Defendants  except.    Exception*  allowed.) 

The  Issue  as  to  whether  or  not,  at  ttte 
time  of  the  accident  complained  of,  the  de- 
ceased was  engaged  in  interstate  commerce 
In  the  sense  that  his  status  was  such  as  to 
brInR  him  within  the  provisions  of  the  federal 
Hraployers*  Liability  Act,  was  made  by  both 
the  pleadings  and  the  evidence,  and  that  Issne 
waa  submitted  to  the  jury  by  the  court  in 
paragraph  4  of  his  charge,  whldi  is  as  fol- 
lows: 

"You  are  inatructcd  that  if  you  find  a  pre- 
ponderance of  the  evidence  In  this  case  that  the 
deceased  on  the  2d  day  of  November,  1015,  was 
engaged  as  boiler  washer  in  the  town  of  SVancis, 
Old.,  in  washing  boilers  Dsed  to  haul  commerce 
from  the  state  of  Oklahoma  to  another  state, 
or  from  another  state  to  the  state  of  Oklahoma, 
and  that  he  register  off  about  7  o'clock  p.  m., 
and  that  be  was  requested  to  return  to  wash 
the  boiler  of  the  pile  driver,  which  boiler  was 
uaed  in  hauling  said  pile  driver,  or  commerce 
from  the  state  of  Oklahoma  to  another  state, 
or  from  another  state  to  the  State  of  Oklahoma, 
and  that  in  obedience  to  said  duty  he  returned 
to  Ae  defendant^  yards  in  Frands  preparatory 
to  entering  upon  tiie  daty  of  waehing  said  boil- 
er, and  that  while  there,  waiting  to  further 
engage  in  said  duties  as  boiler  washer,  in  that 
event  he  would  be  engaged  in  interstate  com- 
merce." 

(Defendants  except.   Stceptions  allowed.) 

We  think  this  Instruction  auflldentlr  In- 
fonnecl  the  Jnry  as  to  the  law  upon  the  qnes- 
ticn  Involved.,  and  that  the  court  committed 
no  error  In  giving  the  same. 


The  defendants'  requested  instructions 
which  were  refused  by  the  court  0  to  16,  In- 
clusive, were  upon  the  question  of  assumed 
risk  and  contributory  negligence. 

The  rule  In  the  United  States  courts  is 
that  a  servant  assumes  all  the  ordinary 
risks  of  his  employment  which  are  known  to 
him,  or  which  could  have  been  known  to  him 
with  the  exercise  of  ordinary  care  by  a  per- 
son of  reasonable  prudence  and  diligence 
under  like  circumstances,  and  that  risks 
which  are  not  naturally  incident  to  the  serr- 
anfa  occupation*  but  which  arise  from  th« 
n^Ugence  of  the  master  ate  not  assumed  by 
the  servant  until  he  becomes  aware  of  sadi 
negligence  and  of  the  danger  arising  there- 
from, unless  the  negligence  and  the  risks  are 
80  apparent  and  obvious  that  an  ordinarily 
prudent  person  would,  under  the  circum- 
stances, observe  the  one  and  appreciate  the 
other.  C,  B.  I.  &  P.  By.  Co.  v.  Ward,  173 
Pac:  212 ;  G.,  B.  I.  &  P.  T.  Hu^es,  166  Pac. 
411;  Dickinson,  Bec*r,  v.  Granbery,  Adm'r, 
174  Pac  776;  OUa  Valley  G.  A  N.  Ry.  Co.  v. 
HaU,  232  U.  S.  94,  34  Sup.  Ct  229,  68  L.  Ed. 
621;  Seaboard  A.  U  R.  Co.  t.  Horton,  233 
n.  S.  492,  34  Snp.  Ot  636,  68  L.  Ed.  1062. 
U  U.  A.  Wise,  1,  Ann.  Gas.  1916B,  476; 
M.  O.  &  G.  R.  Co.  T.  Overmyre,  68  <m.  723, 
160  Pac.  988 ;  K.  O.,  If .  ft  O.  Ry.  Co.  r.  Roe, 
180  Paa  371,  decided  April  15,  1919,  not  yet 
officially  reported. 

[t]  The  defendants  complain  in  tbelr  fiftli 
and  sixth  assignments  of  error  tliat  the  court 
erred  in  receiving  the  verdict  of  the  jury 
apportioning  the  damages  among  the  widow 
and  minor  children,  and  In  rendering  Judg- 
ment  upon  the  verdict 

We  hold  that  there  is  no  merit  In  these 
contentions,  as  a  procedure  In  that  respect 
has  been  approved  in  the  following  cases: 
St  L.  &  S.  F.  R.  C:o.  V.  Clampltt  65  OkL 
686,  154  Pac.  40;  Central  Vermont  Railway 
Ca  V.  White,  238  U.  S.  507,  35  Sup.  Ct  865, 
59  L.  Gd.  1433,  Ann.  Gas.  1016B,  252;  Nor- 
folk ft  W.  R.  Ca  T.  Stevens,  97  Va.  631.  34 
S.  R  525,  46  L.  R.  A.  367;  I.  ft  G.  N.  R. 
Co.  V.  Lehman  CTex.  Civ.  App.)  72  S.  W.  619. 

[7]  The  defendants  complain  of  the  ruling 
of  the  court  In  admitting  and  rejecting  testi- 
mony upon  the  trial  of  this  easa 

We  have  examined  the  record  and  fail  to 
find  wherein  prejudicial  error  is  shown  la 
the  ruling  of  the  court  upon  the  law  ques- 
tions presented  during  the  trial.  The  evi- 
dence In  this  case  was  conflicting,  and  in 
such  cases  where  there  Is  competent  evtdaice 
reasonably  tending  to  support  the  verdict  of 
the  jury,  and  no  prejudidal  «Tor  Is  shown 
in  the  Instructicms  of  the  court  and  Its  rul- 
ings upon  the  law  questions  presented  Hm- 
Ing  the  trial,  the  findings  of  the  court  will 
not  be  disturbed  on  appeaL  Bunker  t.  Hard- 
ing et  al..  174  Pac.  749;  Blasdd  et  aL  t. 
Gower,  173  Paa  044;  Shawnee  Nationai 
Bank  v.  Fool,  107  Pac.  991;  Chicago^  R.  L 
ft  P.  Ry.  Go.  T.  Prultt  170  Pac.  1143. 

Tba  Judgment  is  afflrmed. 
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title,  nor  prarent  the  minor  from  appnliiis  or 
attacking  the  judgment  for  fraud. 

Kane  and  Johnacxi,  JJ^  AsaenUnft 


<8ivrana  Coort  <d  OUahoma.  8^  28,  iS19^ 

(BvlUhfU  by  Oe  CwirU 

1.  Qnisnno  title  <  i  '1  Biqht  or  aoxioh  bt 

PUBOHASEB  AT  ADKHfUnnATOB'S  OB  QUABD- 

xah's  bale. 
A  porchaser  at  an  administrator'a  or  fuard- 
lan>  sale  cannot  maintain  an  action  to  quiet 
title,  and  thereby  attempt  to  indirectly  defeat 
the  right  of  app^  of  minor*,  especially  wheire 
the  effect  of  it  is  merely  to  subject  the  same 
partiea  to  r^mted  litigatim  over  the  aame 
•uhject-matter. 

2.  JVDOHENT  «3»443(1>— MonoiiB  «=>69(1>- 

JC&IBDIOTIOR  or  DISTRICT  C0UST8  TO  TAOATS 
JUDOMBNTB  Or  OTHBB  OOITBXB  rOR  rRADD. 

The  district  courts  of  this  atate^  In  exer- 
cisinx  their  equitable  jurisdiction,  have  power 
to  vacate  and  annul  orders  or  judgments  of 
other  courts  in  a  proceeding  brought  for  that 
purpose  for  fraud  in  inducing  or  entering  into 
such  order  or  Judgment,  where  anch  fraud  is 
extraneous  to  the  issues  in  the  proceeding  at- 
tackedt  and  espedaUy  whm  the  court  has  been 
imposed  ui>on  by  such  fraud. 

&  iHrAHTB  «=»7S(1)/  112— Failcxb  to  ap- 
point aUABDIAH  AO  UXXU  SOEB  NOT  BUB- 

jxoT  judgmeptt  to  ooixatxral  attack. 
Under  section  4^7,  Man8field*a  Dig.  Ai^., 
tlM  failoxe  to  appoint  a  guardian  ad  litem  for 
an  infant  defendant,  when  properly  served,  is 
■ot  waA  ft  jnrisdicti<mal  defect  as  will  render 
the  judgment  void,  but  at  most  ia  voidable ;  and 
hence  the  jud^ent  remains  in  full  force  and 
effect  until  it  is  reversed  on  appral  W  wror, 
or  set  aside  by  direct  proceedlngit  but  Ja  not 
•object  to  collateral  attack. 

4.  BQawOTOM  AND  AmcnnsnATOBB  «=»S80(8) 
—  SumcmTOT  or  kvidbiicb  to  justir 

CARGXLLATIOir  Or  ADHUHBnATOB'B  MBBD. 

The  evid^ce  has  been  examined,  and  hM, 
that  it  is  suffident  to  warrant  Hie  court  in  the 
exercise  of  Its  equitable  powers  to  cancel  deed 
made  by  the  administrator  to  certain  lands, 
and  to  anunl  the  order  of  the  county  court 
confirming  the  same. 

(AdOHional  SyUdbm  by  ESitoriaX  Btaff.) 
Gl  Aptbai.  and  brbob  «S91012(1)— Bbview  in 

CASK  TBIBD  BETOBB  COURT. 

If  the  judgment  in  a  case  triable  before  the 
eburt  is  not  dearly  against  the  wdght  of  the 
evidence,  It  should  be  approved  by  the  court; 
but  if  it  la  dearly  against  the  weight  of  the  evi- 
dence, the  court,  after  examination  of  Hm  whole 
record,  ahoold  render  such  judgment  ai  court 
below  ahoold  have  rendered. 

8l  JuDOicxHT  ^=>410~TrrLB  babed  on  db- 

CREB  OBTAINBS  BT  IRAUD  iNEITBOTITB  AS  TO 

BAZ«  or  HINOR'S  PBOFEBTT. 
A  Judgment  baaed  upon  a  decree  <A  eourt, 
which  waa  a  frand  in  the  selling  of  minor's 
property,  wiU  convey  no  new  right  or  any  addi- 
tional boieflt.  and  will  not  atrengthen  a  party's 


Appeal  from  DlBtrlct  Court.  Wagoner  Coun- 
ty; B.  0.  Allen,  Juds& 

Action  to  qoiet  title  by  Nathan  W.  Smith, 
revived  In  the  name  of  Barl  B.  Baldridge, 
his  personal  representatlTe,  and  his  heirs, 
against  Frank  Smith  and  others,  minors,  and 
their  guardian,  W.  D.  Fly,  with  answer  and 
croas-petltlon  defendant  Ffank  Smltli 
against  Nathan  W.  Smith.  Judgment  for  de* 
fendant  Frank  Sndth  on  cross-petition,  and 
plaintiffs  appeaL  Reversed  In  part,  and  af* 
firmed  In  part 

Jesse  W.  Watts  and  Charles  G.  Watts, 
both  of  Wagoner,  and  Alvin  F.  Molony,  of 
Muskogee,  for  plaintiffs  In  error. 

Bailey,  Wyaad  A  Moon,  of  Muakogee»  for 
defendants  In  error. 

McNBILIi,  J.  ThlB  action  was  commencea 
on  the  15tb  day  of  June,  1911,  in  the  dls- 
trtct  court  ot  Wagoner  county,  by  Nathan 
W.  Smith  (who  after  the  commencement  of 
the  action  died,  and  the  same  has  been  re- 
vived In  the  name  of  his  administrator  and 
bis  heirs)  against  Hiram  Smilli,  and  Beulah 
Smith  and  Frank  Smith,  minora,  and  their 
guardian,  W.  D.  Fly,  as  defoidants  (where- 
in, after  the  commoicement  of  the  action, 
but  before  judgment,  Himm  Smith  died, 
leering  as  Ids  h^rs  the  def^idmnts  Fnnk 
Smith  and  Beulah  Smith,  and  prior  to  the 
trial  oC  ttie  eaae  Beulah  Smltii  became  ot  age 
and  refused  to  prosecute,  leaving  the  issuea 
to  be  tried  between  Frank  Smith,  a  minor, 
and  the  plalntlfl  Natban  W.  Smith).  Said 
actioa  was  brou^t  to  quiet  title  In  Nathan 
W.  Smith  to  lots  9  and  11  In  Nock  840,  and 
block  S12,  all  in  Qie  town  ia  Wagoner,  OU. 

The  defendant  Frank  Smith,  through  her 
guardian,  filed  an  answer  and  cross-petition, 
alleging  that  abe  was  the  ownn  of  a  <me- 
half  interest  in  said  property.  She  further 
alleged:  She  was  the  child  of  Frank  Smith 
and  Kittle  E.  Smith.  That  Frank  Smith,  her 
fattaer,  ^ed  in  Mardi,  1899,  and  bar  mother 
died  in  February,  lAOL  Tbat  all  ot  said 
land  was  the  property  of  her  father  and 
mother,  and  aftu  the  death  ct  her  mother 
the  patents  to  said  land  were  issued  to  the 
heirs  of  Kittle  B.  Smith.  That  prior  to  the 
time  of  iBBulng  the  patent  Nathan  W.  Smith 
was  appointed  admlnlstratbr  of  the  estate 
of  mttle  E.  Smith,  and  by  certain  fraudulent 
acts  and  transactions  sold  all  of  blodc  612 
and  a  one-half  Intneat  to  lots  9  and  11,  bloA 
840,  by  proceeding  In  the  United  States  pro- 
bate court  sitting  at  Wagoner,  while  he  was 
administrator,  but  that  said  sale  ms  fraudu- 
lent She  asked  to  have  the  administrator's 
deed  and  the  order  confirming  the  sale  (rf 
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aald  property  set  aside  and  bdd  tor  nangbt 
She  further  alleges:  That  there  was  a  con- 
spiracy existing  between  Andeline  J.  Smith, 
the  mother  of  the  plaintiff  herein,  and  the 
plaintiff,  whereby  he  allowed  a  large  Indebt- 
edness purporting  to  be  owing  to  said  An- 
deline J.  Smith  against  said  estate  for  the 
purpose  of  selling  and  disposing  of  said  prop- 
erty. That  thereafter  Andeline  J.  Smith 
filed  suit  in  the  United  States  District  Court 
at  Wagoner,  wherein  she  brought  suit  against 
the  defendant  to  complete  the  title  to  said 
premises  In  Andeline  J.  Smith,  and  that  the 
same  was  a  part  of  the  original  fraud  en- 
tered Into  between  Andeline  J.  Smith  and 
Nathan  W.  Smith  to  cheat  the  defendant  out 
of  her  property,  and  asked  that  said  Judg- 
ment in  the  United  States  District  Court 
be  set  aside  and  held  for  naught.  She  fur- 
ther alleges  that  after  the  plaintiff,  as  ad- 
ministrator and  as  guardian  of  said  estate, 
sold  the  premises  to  Andeline  3.  Smith,  and 
when  the  title  was  perfected  in  Andeline  3. 
Smith,  she  reconveyed  the  same  to  Nathan 
W.  Smitli.  The  plaintiff  answered,  denying 
all  of  said  facts  and  setting  up  the  different 
records  in  the  United  States  probate  court 
and  the  Judgment  in  the  United  States  Dis- 
trict Court.  Upon  the  trial  of  the  case,  the 
court  found  the  issues  In  favor  of  the  de- 
fendant on  her  cross-petition,  and  against 
the  plaintiff,  and  made  certain  findings  of 
facta;  the  material  ones  being  as  follows: 

That  Hiram  Smith  and  defendants  Frank 
Smith  and  Beulah  Smith  are  the  children 
and  only  heirs  at  law  of  F.  E.  Smith,  who 
departed  this  life  in  March,  1899,  and  Kittle 
B.  Smith,  bis  wife,  who  departed  this  life 
February  4,  1901. 

That  lots  9  and  11*  block  340,  in  the  city 
of  WagouMT,  bdng  a  part  of  the  land  in- 
volved  in  this  suit,  were  scheduled  to  Eme^ 
B,  Smith  and  Nathan  W.  Smith,  admlni^ra- 
tot  ot  the  estate  of  Kittle  E.  Smith,  de- 
ceased. <»  tiie  23d  day  of  August,  1901. 

!niat  blodi  512,  of  said  city,  the  remainder 
of  the  property  tnTolved  in  this  suit,  was 
scheduled  to  Nathan  W.  Smith*  administra- 
tor of  the  estate  of  Kittle  E.  Smith,  deceased, 
on  the  ^  day  of  August,  1901.  all  of  which 
schedules  wrao  approved  Qie  town-dte 
comniiBBion. 

On  the  7tb  day  of  June,  lOOi,  a  patent  was 
issued,  conveying  to  the  beirs  of  said  Klttie 
R.  Smith,  deceased,  lot  9  in  bloA  840,  city 
of  Wagoner,  whl^  was  approved  by  the 
Secretary  of  the  Interior  February  2,  1905, 
and  filed  for  record  the  13tb  day  of  February, 
1905. 

That  on  October  16,  1004,  a  patent  was 
Issued  conveying  to  the  heirs  of  Kittle  E. 
Smith  lot  11,  block  340,  which  was  also  ap- 
proved by  the  Secretary  of  the  Interior. 

The  court  further  found  that  Hiram 
Smith,  after  the  Institution  of  this  suit,  died 
intestate,  and  left  as  his  only  heirs  the  de- 


fraidants  Frank  Smith  and  Beulah  Smitib, 
and  that  Beulah  Smith  is  now  of  age,  and 
Is  not  prosecuting  her  suit,  and  by  reason  or 
her  not  prosecuting  the  same  the  court  hdd 
that  Nathan  W.  Smith  was  the  owner  of  an- 
undivided  one-half  interest  in  all  of  said 
property,  being  the  Interest  that  she  would 
have  Inherited. 

The  court  further  found  that  the  plaintiff, 
Nathan  W.  Smith,  who  was  a  brother  of  the- 
father  of  these  children  in  this  action,  was 
appointed  administrator  of  the  estate  of 
Kittle  E.  Smith,  deceased,  and  guardian  of 
the  three  minor  children. 

The  court  further  found:  That  pursuant 
to  the  order  of  the  United  States  District 
Court  of  the  Northern  District  of  Indian 
Territory  sitting  at  Wagoner,  Nathan  W. 
Smith,  as  administrator  of  the  estate  of 
Kittle  E.  Smith,  undertook  to  sell  an  undi- 
vided one-half  Interest  In  lots  9  and  11,  block 
340,  and  all  of  block  512.  That  at  the  sale- 
Andellne  J.  Smith  bid  in  said  property,  and 
the  sale  was  confirmed  In  Andeline  J.  SmiUi 
on  August  2.  1904. 

The  court  further  found  that  Andeline  J. 
Smith  had  reconveyed  or  sold  all  of  said 
property  to  the  plaintiff,  Nathan  W.  Smith, 
The  court  further  found  that  the  sale  by 
Nathan  W.  Smith,  administrator,  to  Andeline 
J.  Smitb,  was  fraudulent.  The  court  further 
found  that  in  the  suit  Instituted  In  the  United 
States  District  Court  by  Andeline  J.  Smitb 
against  Ernest  Smith,  Hiram  Smith,  Beulah 
Smith,  and  Frank  Smith,  the  latter  of  whom^ 
were  minors,  the  plaintiff,  Nathan  W.  Smithy 
who  was  the  guardian  of  said  minors,  failed 
to  file  any  answer  or  make  any  defense  In 
said  action,. and  that  no  guardian  ad  litem 
was  appointed,  and  by  reason  of  said  fact 
said  decree  was  null  and  void  as  to  the  de- 
fendant Frank  Smith.  The  court  then  ren- 
dered Judgment  in  favor  of  Frank  Smith 
against  Nathan  W.  Smith  for  an  undivided 
one-half  Interest  In  and  to  all  of  said  proper^ 
ty  and  Judgment  for  certain  rents  and  prof- 
its due  therefrom.  From  said  Judgment 
Nathan  W.  Smith  has  appealed,  and  alleges 
eight  separate  and  distinct  assignments  of 
error. 

[1]  The  first  assignment  of  vtror  Is  as  fol- 
lows: 

"Under  the  facta  in  this  case  as  disclosed  by 
the  record  the  plaintiff  cannot  maintain  this 
action,  and  his  petition  ought  to  be  dismissed  as. 
against  the  defendant  Frank  Smith;  neither 
can  said  defendant  maintain  her  cross-action 
against  the  plaintiff,  and  her  cross-petition  ought 
also  to  be  dismissed ;  and  the  costs  ought  to- 
be  equally  divided  Iwtween  the  partiea." 

As  to  the  first  portion  of  assignment  Na 
1,  plaintiff  in  error  admits  that  under  the 
rule  adopted  in  the  case  of  Sawyer  v.  Ware, 
36  Okl.  139,  128  Pac.  273,  the  plaintiff  has 
no  standing  In  court  to  quiet  title  against  the 
defendant,  and  his  action  should  be  dismiss- 
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ed.  WItb  tUs  we  agree.  Under  tbe  rnle  |  would  be  reviewable  on  appeal,  nnleu  there 
adopted  In  tbe  abore^tltled  case,  plaintiff  was  some  fraud  connected  wltb  tbe  same. 


coald  not  maintain  his  action  to  quiet  title 
agalDst  the  minors  to  correct  the  probate 
proceedings,  or  prevent  them  from  bringing 
a  direct  proceeding  to  set  aside  said  proceed- 
ings on  the  gronnd  of  frand,  <a  from  appeal- 
ing, daring  the  time  provided  by  statute. 

[21  Now  tbe  second  proposition,  tliat  the 
defendant  cannot  maintain  her  cross-peti- 
tion against  the  plaintiff,  and  her  cross-peti- 
tion ongbt  to  be  dismissed:  With  tills  we 
cannot  agree.  The  cro8B-j)etltion  of  tbe  de- 
fendant was  a  direct  proceeding  to  set  aside 
the  order  and  judgment  in  the  probate  pro- 
ceedings, and  also  to  set  aside  a  certain  Judg- 
ment in  the  United  States  District  Court,  up- 
on the  ground  of  fraud.  The  rule  laid  down 
by  this  court  Is  as  follows:  The  court  may 
set  aside  and  annul  a  Judgment  on  the 
ground  of  fraud,  and  an  Independent  action 
for  that  purpose,  in  the  nature  of  an  equita- 
ble proceeding,  Is  a  direct,  and  not  a  collater- 
al, attack  upon  such  Judgment  Sndi  pow- 
ers may  be  exercised  by  cross-petition  on  tbe 
part  of  tbe  defendant  City  of  Guthrie  t. 
McEennon.  19  Obi.  806.  91  Pac.  861 ;  Estes  v. 
Tlmroons,  12  Okl.  637,  73  Pac,  S03 ;  Brown  v. 
Trent,  86  Okl.  239,  128  Pac.  896 ;  Johnson  v. 
mtsdi,  87  Okl.  510.  138  Pac.  165;  Elrod 
Adair,  64  Okl.  207,  158  Pac.  660;  Brewer  T. 
Dodson,  169  Pac.  320. 

Tbe  second,  third,  fourth,  and  fifth  spedQ- 
catlons  of  error  are  to  tbe  effect  that  the  de- 
foidants'  cross-petition  is  a  collateral  attack 
on  tbe  probate  proceedings,  and  that  the  al- 
legations of  fraud  are  not  suffldent  to  sup- 
port a  direct  attack  upon  the  probate  pro- 
ceedings but  the  same  amounts  to  a  collateral 
attach  It  Is  also  a^ed  under  these  assign- 
ments of  error  that  tbe  evidence  does  not 
sustain  the  findings  that  fraud  was  commit- 
ted. As  to  this  being  a  collateral  attack,  we 
have  disposed  of  this  question  1^  leterrlng 
to  ttie  decisions  heretofore  cited. 

[B]  The  next  question  Is:  Was  tbe  evi- 
dence sufficient  to  sustain  the  finding  In  re- 
gard to  fraud?  Tbe  rule  to  be  applied  In  a 
case  triable  before  the  court  Is,  If  the  Judg- 
ment is  not  clearly  against  the  weight  of  tbe 
evidence,  then  the  Judgment  should  be  ap- 
proved by  the  court;  but  if  the  Judgment  Is 
dearly  against  the  weight  of  the  evidence 
then  It  is  the  duty  of  the  court  to  render  such 
Judgment,  after  the  examination  of  the 
whole  record,  as  the  conrt  below  should  have 
rendered.  Schock  v.  Fish,  46  Okl.  12,  144 
Pat  684;  Wlmberly  v.  Wlnstock  et  al.,  46 
Okl.  645,  140  Pac.  238;  Mendenball  et  aL  v. 
Walters  et  al..  63  Okl.  598,  167  Pac.  732. 

[I.  4]  From  an  examination  of  the  record, 
it  la  evident  that  a  portion  of  the  evidence 
to  establish  tbe  fraud  relied  upon,  were  mat* 
ters  that  appear  on  the  record,  showing  cer- 
tain proceedings  to  be  Irregular.  These  pro- 
ceedings though  irregular,  could  not  be  tbe 
foundation  of  this  kind  of  an  actloo,  but 


The  first  irregularity  we  have  presented  Is 
the  note  for  approximately  (6,000,  signed  by 
F.  E.  Smith  and  Kittle  E.  Smith,  payable  to 
Mrs.  Andellne  J.  Smith.  The  proof  of  claim 
was  signed  by  Alma  Smith,  and  stated 
that  the  annexed  claim  was  a  dalm  against 
the  estate  of  F.  B.  Smith.  The  next  was  a 
note  signed  by  F.  El  Smith  and  Kittle  Smith, 
payable  to  N.  W.  Smith,  on  whldi  there  was 
approximately  $8,000  due.  This  claim  waa 
sworn  to  by  I.  J.  Smith,  administrator  of  the 
estate  of  N.  W.  Smith,  stating  that  the  same 
was  a  claim  against  the  estate  of  F.  E.  Smith. 
Then  there  was  a  note  of  approximately  $700, 
signed  by  F.  E.  Smith,  payable  to  M.  J.  Hays, 
and  the  proof  of  claim  stating  that  it  was  a 
dalm  against  the  estate  of  F.  E.  Smith,  de- 
ceased. 

All  of  these  notes  were  allowed  against  the 
estate  of  Kittle  E.  Smith  by  the  administra- 
tor, and  tbe  real  estate  was  sold  for  the  pur- 
pose of  paying  this  and  a  few  smaller  items 
of  Ind^tedness.  It  Is  the  contention  of  the 
defendants  In  error  that  the  two  large  notes 
were  not  properly  proved  against  the  estate 
of  Elttie  B.  Smith ;  that  tbe  proper  affidavit 
was  not  filed,  and  the  allowance  was  irregu* 
lar ;  that  this  was  a  part  of  the  fraud  being 
perpetrated  by  Nathan  W.  Smith,  administra- 
tor, to  allow  said  claims,  in  order  to  have 
the  property  sold,  and  then  bid  the  same  in. 
In  the  name  of  Andellne  J.  Smith,  and  as 
soon  as  the  title  was  completed  and  perfected 
In  Andellne  3.  Smith  that  she  should  reom- 
vey  the  same  to  him. 

The  plaintiffs  In  error  argue  that  the  ir- 
regularities in  allowing  the  claims  appear 
on  the  face  of  the  proceedings  and  could  not 
be  the  foundation  for  an  action  on  direct  at- 
tack. If  this  was  tbe  only  evidence  o>  dr- 
cumstance,  that  would.be  true;  but  In  ad- 
dition to  this,  the  record  and  the  evidence 
dehors  the  record  discloses  Andellne  J.  Smith 
purchased  the  Interest  of  the  minors  In  all 
three  of  these  properties.  Further,  she  pur- 
chased one-half  interest  In  the  drug  stock 
and  also  10  shares  of  capital  stock  of  the 
First  National  Bank.  Her  total  purchases 
amounted  to  $7,760.  This  all  apiiears  on  tbe 
record.  As  to  items  paid  out,  the  raoml  dis- 
closed the  foUowins  ttoms: 

Andelln«  J.  BmlOi  (on  Botw,  stoat  Imlld- 

Ins)   »,J00  M 

Andelln*  J.  Smith  (on  Eton  bulMlai)   7G0  M 

Andellne  J.  Bmltb  (on  notM  itock  of  Dmsi)  2,000  DO 
Andellne  J.  Smith  (on  aotw  Bank  Stott}....  1,300  00 
Andtline  J.  Bntth  (on  notM  dwalllag  himti  1400  00 
AnddlB*  J.  Smith  Ion  aotM)  l,m  01 

—making  a  total  of  over  $9,600  that  was  pur- 
ported to  have  heeok  paid  to  Andellne  J, 
Smith.  The  only  dalm  that  Andellne  J. 
Smith  filed  against  the  estate  was  one  for 
$4,736,  and  that  was,  as  the  affidavit  stated, 
a  dalm  against  the  estate  of  F.  E.  SmlUi. 
While  it  is  true  there  was  a  note  of  approx- 
tanat^  $3,000  purported  to  be  due  ttie  estat» 
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of  N.  W.  Smith,  It  might  be  presnraed  that 
these  payments  were  to  pay  the  claim  of  An- 
deUne  J.  Smith,  and  also  the  claim  to  the  es- 
tate of  N.W.  Smith;  but  the  evidence  does 
not  disclose  this. 

We  gather  from  the  evidence  of  Nathan  W. 
Smith,  the  plaintiff  In  this  case,  that  Ande- 
llne  J.  Smith  never  attended  the  administra- 
tor's sales.  He  stated  several  times  that  he 
looked  after  her  matters.  We  conclude  from 
his  evidence  that  he  purchased  all  of  the  val- 
nable  property  for  her  at  his  own  sale.  It 
does  appear  that  he  owned  the  drag  Htock  a 
short  time  after  It  was  sold  to  Andellne  J. 
Smith.  He  sUted  he  looked  after  all  his 
mother's  business,  and  he  admits  that  he  has 
received  deeds  from  his'  mother  to  all  the 
real  estate.  He  also  has  become  the  owner 
of  all  tlie  property  supposed  to  be  purchased 
for  his  mother,  of  any  valuQ,  unless  it  Is  the 
bank  stock,  and  the  record  does  not  disclose 
what  became  of  the  same  after  purchase  by 
Andellne  J.  Smith.  While  It  Is  true  the  par^ 
ties  at  this  time  claim  that  the  estate  of  Kit* 
tie  B.  Smith  was  bankrupt,  still  we  notice  the 
assets  of  the  estate  amount  to  over  $12,000. 
In  this  appears  a  note  dated  April  7,  1899, 
from  E.  E.  Smith  for  $2,245.  Tbis  was  prac- 
tically one-half  of  what  the  drug  stock  was 
appraised  at,  and  what  it  sold  for.  We  also 
find,  January  1, 1900,  N.  W.  Smith,  the  plain- 
till  In  this  case,  gave  a  note  for  $ST7  to  Kit- 
tle E.  Smith.  The  notes  appear  in  the  assets 
of  the  estate  In  1901.  Nathan  W.  Smith  la 
the  administrator  of  the  estate  and  guardian 
of  the  children.  A  few  years  thereafter  the 
estate  is  closed,  the  property  has  all  be^ 
sold  to  Andellne  J.  Smith.  As  soon  as  the 
title  Is  completed  in  her,  it  Is  conveyed  to 
Nathan  W.  Smith. 

While  there  may  not  be  any  fraud  connect- 
ed w!th  these  transactions,  It  may  be  that  all 
of  said  transactions  were  In  the  best  of  faith, 
and  the  administrator  was  only  attempting 
to  do  for  these  minors  what  be  thought  was 
best;  but  the  courts  look  with  suspicion  up- 
on transactions  of  tills  kind  and  character. 
Tbe  statutes  spedally  provide  that  the  ad* 
minlstrator  cannot  directly  or  Indirectly  pur- 
chase the  property  at  administrator's  sale. 
Then  we  have  a  transaction  that  involves 
some  $10,000  or  $12,000  of  minors'  property; 
notes  are  presented  and  irregularly  allowed 
to  the  grandparents  of  the  minors ;  tbe  prop- 
erty is  all  purchased  by  the  administrator  at 
the  administrator's  sale  in  the  name  of  his 
mother.  As  soon  as  the  sale  is  completed 
and  the  title  perfected,  the  property  all  re- 
appears as  the  property  of  the  administra- 
tor in  his  individual  name,  who  at  the  com- 
mencement of  the  admlnistratitni  was  indebt- 
ed to  the  estate ;  the  estate  is  dosed,  and  be 
Is  the  owner  of  all  the  property,  and  the  es- 
tate t)ankrupt.  While  we  do  not  know  of  a 
similar  case  that  has  been  before  this  court, 
yet  the  same  rule  of  law  would  apply  as  to 
transactions  of  this  kind  as  between  guard- 


ian and  ward,  parent  ajRA  child,  and  Is  ably 
discussed  In  the  case  of  Daniel  v.  Tolon,  S3 
Okl.  666.  157  Pac.  766.  While  tbis  kind  of 
a  transaction  was  not  involved  In  the  case 
above  dted,  but  in  a  transaction  where  an 
administrator  or  guardian  Is  participating  In 
or  first  selling  the  property  and  then  acquir- 
ing the  some  back,  comes  within  tbe  same 
class  and  character  of  cases  and  the  same 
rule  of  law  applies,  to  wit:  The  burden 
rests  heavily  upon  the  guardian  or  adminis- 
trator to  prove  all  the  circumstances  and 
prove  they  are  free  from  fraud,  and  that  the 
transaction  was  fair  in  all  respects. 

In  the  case  at  bar  tbe  plalntlfF,  Nathan  W, 
Smith,  has  not  overcome  the  burden  that  was 
placed  upon  him  as  a  matter  of  law.  The 
only  record  that  he  ever  paid  for  the  drag 
stock  or  for  tlie  different  pieces  of  property 
Is  that  there  Is  a  mortgage  upon  said  property 
executed  by  him  to  Andellne  J.  Smith.  We 
think  the  circumstances  In  this  case  are  such 
that  the  burden  of  proof  rested  heavily  upon 
tfa6  plaintiff  in  error,  and,  assuming  this  bur- 
den, he  failed  to  satisfy  the  trial  court,  and 
we  cannot  say  that  the  finding  at  the  court 
was  contrary  to  or  against  the  dear  weight 
of  the  evidence.  It  therefore  follows  that  the 
Judgment  of  the  court,  canceling  the  probate 
sale  and  tbe  confirmation  of  the  sale  to  Ande- 
llne J.  Smith  and  tbe  deed  to  Andellne  J. 
Smith,  Is  sustained. 

Tbe  third  question  presented  Is:  Did  tb« 
court  err  in  holding  that  the  judgment  and 
decree  of  the  United  States  District  Court  in 
the  case  where  Andellne  J.  Smith  was  plain- 
tiff and  the  minors  were  defendants  waa 
void?  It  is  admitted  that  tbe  minors  were 
served  with  summons,  but  that  no  guardian 
ad  litem  was  appointed,  nor  did  Nathan  W. 
Smith,  their  guardian,  defend  for  them;  it 
being  admitted  that  no  defuse  was  made  on 
their  b^lf.  The  rule  laid  down  in  22  Cyc 
641,  Is  as  follows: 

"But  the  failure  to  appoint  a  guardian  ad 
litem  for  an  Infant  defendant  Is  not  sudt  a 
jurisdictional  defect  as  will  render  tbe  judg- 
ment void,  and  hence  the  Judgment  remains  in 
fuD  force  and  effect  until  it  is  reversed  on  ap> 
peal  or  error,  or  set  aside  by  direct  proceedlncit 
and  la  ni»t  subject  to  ooUateral  attack." 

The  Arkansas  law  was  In  force  and  ef- 
fect at  file  time  Uia  Jadgmuit  was  raidered 
in  the  United  States  District  Gonrt  aittlns  at 
Wagoner,  and  the  oonrta  of  that  state  uphold 
tbAt  rule  In  the  following  cases:  Trapnall'a 
Adm'x  T.  Bank,  18  Ark.  C3;  Boyd  t.  Boana^ 
40  Ark.  897,  6  &  W.  704.  We  must  there- 
fore hold  that  the  court  committed  errw 
In  holding  that  the  Judgment  was  void  for 
that  reason ;  but  the  petition  in  the  present 
case  charges  Uiat  this  suit  was  a  part  of  tba 
fraud  existing  between  Nathan  W.  Smith 
and  Andellne  J.  Smith  in  attonptii^  to  de- 
fraud the  minors  out  of  their  property.  Th« 
suit  In  the  United  SUtM  District  Oonrt  and 
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the  judgment  rendwed  tbereln  was  twofold: 
First,  the  Judgment  decreed  that  an  undivid- 
ed one-half  interest  In  lots  9  and  11.  block 
340.  was  ori^liiaUy  the  pnH>ert7  of  B.  B. 
Smith,  having  been  sdiednled  to  him,  and 
Out  he  had  sold  his  interest  therein  to  An- 
deUne  J.  Smith,  and  that  the  patent  Issued 
to  the  heirs  of  Kittle  E.  Smltb  as  to  this 
coe-half  of  the  property  was  an  error  and 
mistake.  The  patent  to  one-half  Interest  In 
this  property  should  have  Issued  to  B.  B. 
Smith  and  one-balf  Interest  to  the  heirs  of 
Kittle  E.  Smith.  This  madi  of  the  Judg- 
ment the  United  States  District  Gonrt  had 
jurisdiction  and  decreed  that  the  patent* 
io  eo  tar  as  it  described  tba  bit«NSt  of  Kit- 
tle E.  Smith,  was  In  errw.  This  was  a  final 
lodgment  by  the  United  States  District 
Coort,  and  is  only  subject  to  be  reviewed 
upon  appeal,  or  set  aside  In  that  esse,  un- 
less fliere  was  some  aU^Uon  of  fraud,  at- 
tacking said  judgment  There  is  no  allega- 
tion in  the  petition,  nor  any  evidence  -to 
show,  tlat  Oie  schedule  of  an  undivided  ouft- 
lialf  interest  of  the  pnqierty  to  E.  HL  SmlUi 
was  fraudulent;  fb&ee  being  no  allegation  of 
fraud  contained  In  the  petition,  and  no  evS- 
daue  of  fraud  <v  clmunstances  upon  wblcb 
this  portion  of  Oie  judgment  could  be  found- 
ed. In  respect'to  the  decree  of  Qie  United 
States  court,  holding  that  portion '  of  the 
judgment  rcM  is  orror,  as  the  Judgmoit 
would  at  most  be  only  voidable. 

We  then  crane  to  the  other  portion  the 
decree,  wherein  the  decree  recites  that  And»- 
line  J.  Smith  had  purdiased  the  interest  of 
the  minors  at  probate  sale  and  the  sale  was 
conflrmed,  and  after  the  sale  had  beoi  con- 
firmed the  patent  was  issued  to  these  hdrs, 
and  it  was  ordered  that  the  master  of  chan- 
cery execute  a  deed  to  her.  The  foundation 
of  this  portlfHi  of  the  cause  of  actira  Is 
based  upon  the  probate  proceedings,  and  if 
the  probate  proceedings  wen  fraudulent, 
this  portion  of  the  judgmoit  would  also  be 
fraudulent  The  plaintiff  could  acquire  no 
greater  right  by  this  proceeding  than  was 
obtained  In  the  probate  proceeding.  The 
plaintiff  could  not  defeat  the  right  of  the 
minors  to  appeal,  nor  prevent  them  from  at- 
ta  eking  the  probate  proceedings  on  the 
ground  of  fraud  by  this  kind  of  an  action, 
as  was  decided  la  the  case  of  Sawyer  v. 
Ware,  supra.  While  the  court  did  commit 
«Tor  in  holding  the  Judgment  of  the  United 
States  District  Court  void,  yet  in  so  far  as 
it  pertained  to  a  one-half  Interest  that  was 
claimed  to  be  owned  by  E.  B.  Smith,  the 
same  would  at  most  be  only  vcddable,  and, 
there  being  no  allegations  of  fraud  as  to  Qkat 
portion  of  the  Judgment,  the  same  cooM  not 
be  reviewed  in  this  action. 


[I]  As  to  the  decree  pertaining  to  the  land 
of  the  minors,  whldk  was  sold  by  probate 
proceedings,  the  decree  in  the  United  States 
District  Court  would  give  the  plaintiff  no 
new  right  or  additional  Interest  In  the  prem- 
ises, other  than  that  whldi  was  obtained  at 
probate  sale.  A  judgment  based  upon  a  de- 
cree of  court  which  was  a  fraud  In  the  sell- 
ing of  minors'  property,  will  convey  no  new 
right  nor  will  the  party  derive  any  addition- 
al benefit  therefrom,  nor  can  he  strengthen 
his  title  by  such  a  procedure  nor  prevent 
the  minor  from  appealing  or  attacking  the 
judgment  by  firaud. 

From  tike  condurton  reached,  the  Judg- 
ment of  (tie  district  court,  awarding  to  the 
defendant  in  error  a  oneJialf  Interest  In  and 
to  block  612,  will  be  sustained;  that  the 
Judgment  of  Oie  district  court  in  awardhig 
to  ttie  defoidant  one-half  Interest  In  lots  9 
and  U,  block  840,  will  be  modified  and  af- 
firmed, awarding  to  the  defendant,  an  undi- 
vided one>fourth  interest  In  and  to  lots  9 
and  U,  block  840,  being  the  interest  tbat 
the  plaintiff  inherited  from  her  mofber,  and 
from  her  deceased  brother,  that  was  sold 
ttanuflSi  tiw  pnAate  proceedings;  that  the 
judgment  of  ttie  court  awarding  to  the  de- 
fendant 9400  for  rents  on  lot  0.  block  840, 
will  be  modified,  and  Judgment  rendered  for 
f200,  from  the  tact  tliat  plaintiff  only  ac- 
quired a  one-fourtti  interest  in  said  property. 
Instead  of  a  one-half  Interest  in  th^  same; 
tlut  as  to  Uie  Judgm«it  for  the  rents  on  lot 
11,  block  840,  and  block  012,  in  the  sum  of 
¥1,100,  will  be  reversed  and  remanded — the 
court  made  no  separate  findings  as  to  the 
amount  due  on  each  lot  and  It  is  impossible 
to  ascertain  the  amount  of  rent  due  on  blo<^ 
612  and  the  amount  due  on  lot  U,  block  340 
— ^wlth  directions  for  the  court  to  ascertain 
the  amount  of  rent  due  on  hlodc  612  and  the 
amount  due  for  the  undivided  one-fourth  in- 
terest in  lot  11,  blw^k  S40,  and  render  judg- 
ment  for  said  amount  The  Judgment  of 
the  district  court,  in  so  far  as  it  attempts 
•to  decree  to  the  defendant  an  Interest  in  the 
undivided  one-half  Interest  in  lota  9  and  11, 
block  340,  that  was  scheduled  to  E.  B.  Smith, 
and  purchased  by  Andellne  J.  Smith  frmn  B. 
E.  Smith,  wherein  the  United  States  District 
Gonrt  decreed  that  the  patent  issue  to  the 
h^rs  of  Kittle  B.  Smith,  was  an  error  and 
mistake,  and  will  be  reversed  and  remanded. 


OWEN,  C.  J.,  and  HARRISON,  PITCH- 
FORD,  and  HIGOINS,  JJ..  concur. 

KANE  and  JOHNSON,  JJ.,  dissent  as  to 
that  pMtlon  of  the  opinion  and  Jndgmoit 
the  court  wherein  the  JiidCmeiit  of  the  dl>- 
trict  court  Is  reversed. 
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WRIGHT       BTATB.    (Nol  A-325&) 

(Grlmlnal  Court' of  Appeals  of  Oklabana.  Oct 
18,  1919.) 

(Si/UabuB  &v  the  Ootrt.) 

IVDICTUBNT    AND    XNFOBICATION  ^s>114— Ilt- 
F0B1U.TI0N      17NDBB     HaBITUAI:,  CBIUXNAL 

Act  should  ALixai  secoitd  tzoution  and 

FOBMBB  OONTIOnON. 
"An  information,  in  order  to  charge  a  crime 
under  the  Habitual  CMminal  Act,  Bhoold  con- 
tain allegations  of  fact,  setting  forth  that  the 
offense  charged  is  a  second  or  subsegaent  vio- 
latioa  of  the  law,  and  that  the  person  charged 
has  been  convicted  in  a  court  of  competent  jn- 
risdletion.  In  this  respect,  the  infonnatiaai 
miiBt  be  definite  and  certain." 

Appeal  from  District  Gonrt,  McOnrtaln 
County;  a  E.  Dudley,  Jadga 

John  W.  Wright,  was  convicted  of  a  seo- 
ond  offense  of  riolatlng  the  prohibitory 
liquor  lav,  and  be  appeals.  Berorsed. 

Oland  P.  SpTlgga  and  John  G.  Earl,  both 
of  Idabtil,  for  plalntUt  in  error. 

8.  P.  Freellng,  Atty.  Oen.,  and  W.  O.  Ball, 
Asst  Atty.  Oen.,  for  the  Stata. 

PER  CURIAM.  Plaintiff  in  error  was 
tried  apon  an  Informatltm  whic3i  diarged 
as  follows: 

"Hie  said  John  W.  Wright  did  In  said  conn- 
tj  on  or  about  the  said  11th  da;  of  November, 
1916,  anlawfally,  wUlfnlly  and  feloniously  have 
in  his  possession  about  seven  gallons  of  whis- 
ky, the  exact  amount  of  which  is  to  this  in- 
formant unknown,  with  the  onlawfnl  Intent  on 
the  part  of  him,  the  said  John  W.  Wright,  to 
dispose  of  tfw  same  in  Tiolation  of  the  prohibi- 
tory laws,  he  Uie  said  John  W.  Wright  having 
becm  heretofore  convicted  and  served  aentraee 
for  the  same  offense,  contrary  to,**  eta 

The  Jury  rendered  the  following  verdict: 

"We,  the  jury  drawn,  impaneled,  and  sworn 

in  the  above-entitled  cause,  do  upon  our  oaths 
find  the  defendant,  John  Wright,  guilty  as 
charged  in  the  information  herein,  and  fix  bis 
punishment  at  a  fine  of  fifty  dollars  and  im- 
prisonment In  tiM  penitentiary  for  the  period  of 
three  years." 

To  reverse  the  judgment  rendered  la  par- 
nance  of  the  verdict  the  defendant  aroeals. 

Upon  the  record  in  this  case,  the  sole  ques- 
tion which  is  presented  for  the  decision  of 
this  court  Is  the  soffldency  of  the  evidence 
to  sustain  the  verdict  and  Judgment  of  con- 
viction. It  appears  that  the  only  proof  of  a 
former  conviction  in  this  case  was  evidence 
Introduced  by  the  court  clerk,  identifying  an 
information  filed  in  the  county  court  of  said 
county,  charging  the  defendant  with  the  un- 
lawful possesslcai  of  intoxicating  liquor,  and 
the  verdict  of  the  Jury  rendered  thiseon. 


TbB  state  &Iled  to  offer  In  evidence  Oie  judg^ 
ment  of  conviction. 

In  answer  to  the  defendauTs  bri^  Ote 
Attorney  Graeral  has  filed  a  confteaton  of 
error  In  part  as  follows: 

"We  agree  with  counsel  that  under  the  ruling 
to  the  cases  of  Fowler  v.  State,  14  OU.  Cr. 
816,  170  Pac.  917,  and  Tucker  v.  Stote,  14 
OU.  Cr.  M,  167  Pac.  687,  the  information  and 
\-erdict  contained  In  the  record  in  connec-tion 
with  the  former  conviction  were  Inadmissible 
in  evidence  in  this  ease.  In  the  Fowler  Gasi^ 
supra,  this  eourt  held  that  an  infonnation  eon- 
taining  an  allegation  of  a  plea  of  guilty  by  tin 
accused,  was  not  an  auction  of  a  ^conviction,' 
and  that  it  was  necessary  to  plead  and  prove 
the  Judgment  of  conviction  in  the  previous  case. 
A  verdict  of  a  Jury  arises  to  no  higher  legal 
plane  than  a  plea  of  guilty,  and  eliminating 
from  this  case  the  vordict  and  information  er- 
roneously admitted  in  evidence,  there  Is  noth- 
ing left  in  the  way  of  proof  showing  that  this 
defendant  had  previonsj^  violated  the  prohibi- 
tion laws.  It  appears  that  the  prosecution 
was  given  permission  to  introduce  in  evidence 
the  Judgment  roU,  or  Journal  entry  of  the  county 
eoart  showing  tUs  convicHon;  bat  the  record 
fails  to  show  What  It  waa^  or  fliat  It  was  intro- 
duced. 

"Counsel  for  defendant  did  not  direct  their 
demurrer  to  the  evidence  on  this  ground  of 
total  failure  of  proof  -  pertaining  to  the  prior 
conviction,  but  raised  a  separate  and  distinct 
question  already  briefly  disclosed.  However,  in 
view  of  the  Tucker  and  Fowler  Oases,  supra, 
and  what  seems  to  be  tiie  almost  unlvecssl  rule 
of  all  the  courts,  that  these  strictly  statutory 
crimes  pertaining  to  offenses  stricdy  malum  pro- 
hibitum, as  to  the  essential  ingredients  here- 
of, 'no  hitendment,  Inference  or  implication  will 
be  indulged  in'  to  sustain  the  validity  of  a 
conviction  had  under  these  wise,  but  not  sel- 
dom drastic,  statutes,  we  admit  that  the  ev- 
idence was  fundamentally  insufficient,  and  Uiere- 
fore  defendant's  failure  to  demur  on  that  grooad, 
or  request  the  eourt  for  a  peremptory  instruc- 
tion, did  not  cure  the  defect,  and  that  the  Judg- 
ment in  this  ease  should  be  reversed.** 

After  a  careful  examination  of  the  record, 
the  conclusion  which  we  readi  la  that  the 
confession  of  error  Is  w^  finmded.  Wbilo 
no  objection  was  made  to  the  Information, 
It  may  be  well  for  us  to  say  here  that  the 
same  la  inauffldait  to  properly  diarge  m. 
crime  under  the  Habitual  Criminal  Act,  Laws 
1910-11,  c.  7(M  18.  In  tile  case  of  Fowler  T. 
State,  supra,  It  la  held : 

"An  JnCormatloii,  In  ordw  to  diarge  a  crime 
under  the  Habitual  Criminal  Act,  *  •  • 
should  omtain  sllegatlmis  of  lac^  setting  tohh 
that  (he  offense  charged  Is  a  second  or  sidwe- 
quent  violation  of  the  law,  and  that  the  per- 
son charged  has  been  convicted  in  a  court  of 
competent  jurisdiction.  In  tills  respect,  the 
informatioD  must  be  definite  and  certain.** 

Because  the  evidence  is  Insufficient  to 
show  a  former  oonvlctUm,  the  Judgmait  la 
reversed. 
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BOARD  OF  EDUCATION  OF  GRANITS! 
SCHOOL  DIST.  T.  STIIXMAN  et  al. 
(No.  S3S4.) 

(Supreme  Coart  of  Utah.    Sept.  8.  1919.) 

ScnOOLS  AND  SOHOOi:.  DiSTBZOTS  «=»101  — 

Tax  Iavt  Ldozbd  to  Sxveh  Mills,  In- 

CLUDmQ  School  Sites. 
Tax  leries  for  connty  achool  districts  of  the 
first  class  should  be  made  withoat  regard  to 
the  proviso  of  Comp.  Laws  1917,  {  4624,  which 
is  fw  making  diseriniinatory  claBsificatioiiB 
of  property  valuation  In  regulating  maximum 
assessment  for  any  year,  but  should  be  made  in 
accordance  with  Laws  1911,  c.  135,  amending 
Comp.  Laws  1907,  {  1891x27,  limiUDg  the  as- 
eesBment  to  5H  mills,  with  an  additional  1^ 
mills  exclusively  for  purchase  of  school  utes  and 
erection  of  buUdings.! 

Application  by  the  Board  of  Educatlcm  of 
Granite  School  District  for  a  writ  of  mandate 
to  compel  the  defendants  Charles  F.  StUlman 
and  others,  as  the  Board  of  Connty  (Sommla- 
aioners  of  Salt  Lake  County,  and  J.  £.  Clark 
and  others,  as  county  officers  to  levy  a  tax 
assessment  of  approximately  7Ji  mills  on  a 
dollar  of  the  assessed  valuation  of  such  dis- 
trict. Defendants'  demurrer  to  plaintifrB  pe- 
tition oTerruled.  and  peremptory  writ  of  man- 
date Issued. 


(114  P.) 

redanptlon  of  bonds.  $12,70(^^-4110  aggregate 
amooiit  being  $391,320,  wblcb  snm,  less  tlia 
sum  of  $113,500  to  be  reeeiveA  from  the  state 
blCh  8(^001  fund  and  the  state  district  sdiool 
fond  and  the  state  land  rental  and  Interest 
ftmd,  was  to  be  raised  by  levy  upon  the  asses- 
sed valuation  of  the  property  of  said  school 
district 

The  defendants  refused  to  levy  a  tax  on 
the  property  of  said  Granite  school  district  in 
excess  of  4^  mills,  whlt^  levy  it  is  alleged 
will  not  raise  an  amount  sufflclent  for  the 
purposes  mentioned  in  the  estimate.  Said 
Granite  school  district  is  a  county  school 
district  of  Salt  Lake  county  of  the  first 
dass,  and  has  an  assessed  property  val- 
uation for  the  year  1019  of  approximately 
$38,623,740,  thus  requiring  an  assessment  of 
approximately  7.2  mills  on  the  dollar  of  the 
assessed  valuation  to  meet  said  estimate  and 
statement  of  the  plaintiff. 

An  alternative  writ  was  Issued  on  plaln- 
tifTs  petition,  requiring  the  defendants  to 
show  cause  on  a  day  certain  why  they  should 
not  make  a  levy  of  7.2  mills  to  meet  the  r^ 
qulrement  of  plaintiff's  estimate  and  state- 
ment. The  defendants  appeared  and  Qled  a 
general  demurrer  to  plaintiff's  petition  and 
the  same  has  been  argued  and  submitted. 

Section  4624  (1801x27)  Oomp.  Laws  Utab 
1917,  provides: 


Carlson  &  Oarlaom,  of  Salt  Lake  City,  Cor 
plalntifl. 

Richard  Hartley,  Ca  Atty.,  and  D.  A. 
Skeoi,  Asst  Co.  Att7f  both  of  Salt  Lake  City, 
for  defendants. 

CORPMAN,  C.  J.  The  plaintiff  board  of  ed- 
ucation of  Granite  school  district  filed  its  ap- 
plication In  this  court  for  a  writ  of  mandate 
to  issue  against  the  defendants,  Charles  F. 
StUlman,  Joseph  Lindsay,  and  W.  B.  Hughes, 
as  the  board  of  commissioners  of  Sslt  Lake 
county,  and  J.  E.  Clark,  as  county  clerk, 
James  E.  Lynch,  as  assessor,  W.  W.  Barton, 
as  treasurer,  and  M.  C.  Iverscxi,  as  auditor, 
of  said  county,  to  require  tbem  to  levy  taxes 
in  accordance  with  a  stat^ent  and  estimate 
made  by  the  plaintiff  on  April  28.  1919,  for 
the  support  and  maintenance  of  the  schools 
In  their  charge  for  the  year  1019,  under 
the  provisions  of  section  4624  (1801x27)  of  the 
Compiled  Laws  of  Utah  of  1917.  According 
to  the  allegations  of  plalntifTs  petition  the 
estimate  of  the  plaintiff  of  the  amount  neces- 
sary to  be  raised  was  as  follows:  For  the 
support  and  maintenance  of  schools,  $286,- 
600;  for  the  purchase  of  school  sites  and 
the  erection  of  buildings,  $62,500;  for  the 
IMyment  of  Interest  on  bonds,  $29,460 ;  and 
for  a  sinking  fund  for  the  payment  and 


>  Board  of  Bdueittlon  v.  Hunter,  48  UUb,  m,  1S9 
Pm.  lOU;  Board  of  Bducatlon  v.  Hancbett,  60  UUb. 
tU.  167  Pac.  686. 


board  ot  education  shall,  on  or  before 
the  Ist  day  of  May  of  each  year,  prepare  a 
statement  and  estimate  of  the  amount  neces- 
sary for  the  support  and  maintenance  of  the 
schools  under  its  charge  for  the  school  year 
commencing  on  the  Ist  day  of  July  next  there- 
after, and  for  the  purchase  of  school  sites  and 
the  erectioQ  of  school  buildings,  also  the  amonot 
neceseary  to  pay  the  interest  accruing  during 
such  year,  and  not  included  in  any  prior  es- 
timate, on  bonds  issued  by  the  said  board;  also 
the  amount  of  sinking  funds  necessary  to  be 
collected  during  such  year  for  the  payment  and 
redemption  of  said  bonds;  and  diall  forthwith 
cause  the  same  to  be  stifled  by  the  president 
and  clerk  of  said  board  to  the  officers  charged 
with  the  assessment  and  collection '  of  taxes 
for  general  county  purposes  in  the  county  in 
which  the  district  is  situated,  and  such  offi- 
cers, after  having  extended  the  valuation  of 
property,  on  the  assessment  rolls,  shall  levy  such 
per  cent,  as  shall,  as  nearly  as  may  be^  raise 
the  amount  required  by  the  board:  •  *  * 
Provided,  that  the  tax  <n  aU  taxable  proper- 
ty of  the  said  district  for  the  support  and 
maintenance  of  schools,  the  purchase  of  school 
sites,  and  erection  of  icbool  buildings  shall  not 
exceed  in  any  one  year,  in  any  district  whose  as- 
sessed valuation  is  $20,000,000  or  more,  4.2 
mills  on  the  dollar;  and  in  any  district  whoso 
assessed  valuation  is  more  than  $15,000,000  and 
less  than  $20,000,000.  4.7  mills  on  the  dollar; 
in  an;  district  whose  assessed  valuation  la 
more  than  $10,000,000  and  less  than  $15,000,- 
000.  6.2  mills  on  the  dollar;  and  in  any  dis- 
trict whose  assoKed  valuation  Is  more  than 
$5,000,000  and  less  than  $10,000,000,  0.5  mills; 
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and  In  aaj  dlitriet  wIumb  uaeMed  Ttlnatioii 
la  leai  than  95.000,000,  «  mlUa  on  the  dollar." 

It  wlU  tberefore  be  seen  that  tbe  anestlon 
raised  la  vhether  or  no^  In  rlew  of  tbe  pro- 
Tlslona  of  tba  foregoing  statute,  an  asaeas- 
ment  of  more  than  4J2  mllla  on  tbe  dollar  may 
legally  be  asaeased  apon  fbe  taxable  prop* 
wty  of  Granite  BCho<a  diabict,  baring  an 
aaseaaed  valiuition  of  |38,623,74(^  for  the  aop- 
port  and  maintenance  of  tdt<x^  tbe  pur- 
(^aee  of  echofd  sites,  and  erection  of  school 
buildings  for  the  district 

Precisely  the  same  qnestifm  as  now  raised 
.was  lUTOlved  In  tbe  cases  of  Board  of  Educa- 
tion T.  Hunter,  48  UUb,  373,  159  Pac.  1019, 
and  Board  of  Education  v.  Hancbett;  60  Utah, 
280,  167  Pac.  686,  In  which  this  court  held 
that  as  a  basis  for  the  determination  of  a 
tax  levy  the  discriminatory  clasriflcattons  of 
property  values  made  under  similar  statutes, 
viz.  section  1891x27  of  chapter  111,  Laws  of 
Utah  1918,  as  amendatory  to  section  1891x27 
of  chapter  78,  La.W8  of  Utah  1915  (passed  by 
the  same  Legislature,  but  providing  they 
should  become  effective  on  diCferent  dates), 
as  amendatory  to  section  1891x27  of  chapter 
96,  Laws  of  Utah  1913,  as  amendatory  to  sec- 
tion 1891x27  of  chapter  135,  Laws  of  Utab, 
1911  (In  which  latter  section  the  objectionable 
dasslflcatlon  Is  not  contained),  are  iU^al.  It 
therefore  appears,  and  the  decisions  of  this 
court  botb  in  the  Hunter  and  Hanchett  Cases, 
supra,  are  to  the  effect,  and  therefore  control- 
ling here,  that  the  tax  levies  for  county 
school  districts  of  the  first  class  Should  be 
made  without  regard  to  the  objectionable  pro- 
Tlao  above  quoted,  found  In  section  4624, 
Obmp.  Laws  Utab  1917.  To  do  so  It  neces- 
sarily follows  that  such  assessments,  In  order 
to  be  l^lly  made,  should  he  in  accordance 
with  section  1891x27,  <diapter  185,  I«W8  of 
Utah  1911,  which  provides: 

"That  the  tax  for  the  support  and  mainte- 
nance of  such  acihoolB  shall  not  exceed  in  any 
one  year  five  and  one-half  mills  on  tbe  dollar 
upon  all  taxable  proper^  of  said  district,  and 
shall  not  exceed  one  and  OUft-half  mills  addi- 
tional on  tbe  dollar  In  one  year,  to  be  used  ex- 
elusiTely  for  tbe  purcbaae  of  acbool  ntes  and 
erection  of  school  balldings,  but  in  case  any 
funds  collected  for  support  or  malntenaiice  are 
not  used  within  the  school  year  for  which  they 
were  raised,  they  may  be  used  for  building  pur- 
poses." 

It  ia  therefore  ordered  that  Ihe  demurrer 
to  plaintUTs  petition  be  overruled,  and  that 


Qie  peranp^oy  writ  e<  mandate  implied  for 

be  issued. 

FRICK,  WEBBB,  GIDEON,  and  THDR- 
MAN,  JJ^  concdr. 


(KUtab.  1») 

BOARD  OF  EDUCATION  OF  DAVIS  COUN- 
TY SCHOOL  DIST.  V.  SMITH  et  aL 
(No.  83S9.) 

(Supreme  Court  of  Utab.   Sept.  8,  1919.) 

Application  by  tbe  Board  of  Education  of 
Davis  County  Sdiool  District,  a  municipal  cor- 
poration, for  writ  of  mandate  to  require  D. 
F.  Smitb  and  others,  as  County  Commission- 
ers of  Davis  County  and  Seth  C  Jones  and  oth- 
ers, as  officers  of  ssid  county*  to  levy  taxes  in 
accordance  with  a  certified  eirtimate  of  the 
school  board.  Prayer  of  complaint  granted,  and 
peremptory  writ  of  mandate  ord«ed  Issued. 

Carlson  ft  OarlsoB,  of  Salt  I«ke  Cttr,  lor 
plalntEfL 

WEBEB,  X  Tbm  board  of  education  of 
Davis  county  school  district  has  filed  Its  ap- 
plication In  this  court  for  a  writ  of  mandate  to 
require  defendants  to  levy  taxes  in  accordance 
with  the  certified  statemott  and  estimate  of  the 
schoid  board,  and  to  make  auch  a  levy  as  will 
raise  $148,160,  lass  S57,US0  that  wiU  be  re- 
ceived from  the  state  and  state  high  school 
funds. 

The  assessed  valaatlcoi  of  Davis  county  for 
1910  is  approximately  $17,216,020.  The  de- 
fendants refused  to  levy  or  Ox  a  tax  on  the 
property  in  the  school  district  in  excess  of 
4.7  mills  for  the  support  and  malntensQce  of 
schools  in  said  district  and  the  purchase  of 
sites  and  erection  of  buildings  for  the  school 
year  beginning  July  1,  1919.  It  is  alleged  by 
plaintiff,  and  is  not  denied,  tiiat  the  levy  <MC 
4.7  mills  would  not  produce  snffldent  rsrenne 
for  the  needs  of  tbe  school  district,  and  that 
the  amount  certi&ed  by  the  school  board  is 
necessary  In  order  to  malntsin  tbe  acboola  dor- 
Ing  a  period  of  nine  months,  and  that  It  is  e»- 
tlmated  that  a  levy  of  6  mills  is  required  for 
tbe  support  and  maintenance  of  the  sdioola 
and  tbe  pnrcbase  of  school  sites  and  erection  of 
buildings  in  tbe  district. 

Upon  antbority  of  Board  of  Edncatt<m,  ete^ 
V.  StUlman  et  aL,  184  Pac.  169,  Board  of  Bd- 
ucatimi  V.  Hunter,  48  Utah,  373,  150  Pac. 
1019,  and  Board  v.  Hanchett,  60  Utah,  280; 
167  PacL  887,  the  prayer  of  plafaitiS*s  com- 
plaint is  granted,  and  the  peremptory  writ  of 
mandate  applied  for  is  ordered  to  be  Issued. 
Plaintiff  to  recover  costs. 

COBFMAN,  a  3h  and  FBICK,  GIDEON, 
and  THUBMAN,  JJ.,  iatmeur. 
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8TATB  r.  DATIS  et  aL    (No.  88S6.> 
(Snpnme  Ooort  of  Utah.  Aug.  80;  1^19.)  . 
L  iNTOXiCATina  Liqttobs  <s924G— Autwo- 

BIUE     ILUCGALLT    TBARSPOBttVa  XiII)UOB 

Subject  to  FoBrarrnBE. 
In  Tiew  of  Comp.  Laws  1917.  {  6839,  re- 
qniriiiB  the  proTiaions  ot  the  BeviBed  Statutes 
to  be  liberally  construed,  and  the  Prohibition 
Law,  I  1,  reqairiny  liberal  construction  of 
the  act,  under  Comp.  Laws  1017,  |  3359,  an 
aatomobile  used  in  the  illegal  transportation 
of  Uqoor  into  Utah  may  be  seized  and  forfeib< 
cd  M  other  things  and  other  property  may  be 
forfeited  in  accordance  with  the  ratio  as  pro- 
TiiionB  of  the  Prohibition  Law,  the  rale  of 
cjoadem  generiB  not  appljinf  In  the  oonatruc- 
ti<m  of  the  section.' 

2.  IirroxiGATiNo  Liquobs  4»2S1— GLAiUAifr 
or  SnzED  AtrroHOBXLE  Mvm  Show  Ownbb- 
bhxp  and  Ionorauce  or  Use. 
When  intoxicating  ligaors  have  been  fonnd 
Illegally  in  an  automobile  used  for  their  trans- 
portation it  Is  prima  facie  eridenee  that  the 
car  was  being  nsed  illegally,  and  one  desiring 
to  recover  the  car  mast  establish  by  a  prepon- 
derance of  the  evidence,  not  beyond  a  reason- 
able doubt,  the  fact  of  hia  ownership,  and  that 
he  had  no  knowledge  of  the  ill^al  nse;. 

8.  IlTTOZIOATINa  LiQUOBS  <aB2Sl— OLAZK  BT 

Pabtxal  PAncKNT  Tendob  or  Atttohobxu 

SiTBIAIHKD. 

Where  an  automobile  t«  sold  on  Install- 
ments, if  the  vendor  or  his  assignee  has  no 
knowledge  or  information  of  the  car's  intended 
nse  in  the  Ulegal  transportation  of  intoxicating 
liqaors  he  is  entitled  to  reclaim  it  when  seised 
by  the  sheriit  for  forfeitiire. 

4.  IlfTOXICATXNO  LXQTJOBB  4=»261— On  SBIZ- 
UBB  or  STOUUf  ATrTOMOBZU  OWIVEB  MAT 

Recuuh. 

If  an  automobile  is  stolen  and  need  by  the 
thief  for  tfae  illegal  transportation  of  intoxicat- 
ing liquors,  in  which  enterprise  it  is  seised  by 
the  sheriff  and  sought  to  be  forfeited,  the  own- 
er is  entitied  to  reclaim  It. 

Frick,  J.,  dismtlng. 


Appeal  from  District  Court,  Blorgan  Ooim- 
^ ;  A.  W.  Agee,  Judge. 

Search  and  forfeiture  proceedings  by  the 
atate  of  Utah  against  A.  F.  Davla,  seven  hun- 
dred and  forty-four  pints  of  whisky,  two 
cases  of  gin,  one  Paige  automobile, 'and  cer- 
tain other  property  unlawfully  used.  Mrs.  F. 
B.  Ferrand,  and  Charles  McSwine.  From 
Judgment  of  forfeiture,  defendants  Ferrand 
and  McSwlne  appeal.  Judgment  reversed, 
and  cause  remanded  with  directions  to  va- 
cate Judgment  and  to  grant  appellaats  new 
trial. 

P.  P.  JoiBon,  of  Salt  Lake  City,  and  Oeorge 
Halverson,  of  Ogden,  for  appellants. 

Dan  B.  Sbidds,  Atty.  Qen.,  and  O.  G.  Dal- 
by,  H.  Tan  Dam,  Jr.,  and  James  H.  W<^^ 
Asst  Attys.  Oen.,  tor  the  State. 
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WEBEB.  ir.  On  December  12.  1918,  fha 
sheriff  of  Weber  county,  Utah,  arrested  d«* 
fendant  A.  F.  Davis,  who  was  then  In  charge 
of  an  automobile  containing  744  pints  of 
whisky  and  two  cases  of  gin.  The  arrest 
was  made  In  Morgan  county.  Thereafter  pro- 
ceedings were  Instituted  to  forfeit  the  liquor 
and  the  automobile.  The  automobile  was 
claimed  by  Mrs.  F.  B.  Ferrand  by  virtue  of 
a  contract  of  purchase  between  her  and  the 
Paige  Sales  Company,  she  having  purchased 
the  machine  on  the  partial  payment  plan. 
Charles  McSwine  also  claimed  an  interest  in 
the  automobile  by  virtue  of  a  title  retaining 
note  which  had  been  transferred  from  the 
Paige  Sales  Company  to  one  N.  W.  Miller, 
and  by  Miller  to  McSwine,  who  was  the  own- 
er of  the  note  at  the  time  t>t  the  seizure. 

Mrs.  Ferrand  maintained  that  if  the  auto- 
moUle  was  used  for  transporting  llqoor  it 
was  without  her  knowledge  or  consent  She 
testified  that  the  machine  had  been  taken 
from  her  garage  In  Salt  Lake  Oty  during 
tile  nighttime  without  her  knowledge  or 
consult  HcSwlne  also  assoted  that  be  bad 
no  knowledge  or  information  of  tbe  use  to 
wbic9i  the  automobile  was  beSng  put 

The  case  was  tried  in  tbe  district  court  to 
a  inry,  who  returned  the  following  veidlet: 

"  *  *  *  That  on  the  12th  day  of  Decem- 
ber, 1918,  H.  O.  Peterson,  sheriff  of  Weber 
county,  state  of  Utah,  seised  the  seven  hun- 
dred and  forty-four  pints  of  whisky  and  the 
bottles  containing  the  same,  and  twenty-four 
quarts  of  gin  in  two  cases,  with  the  botties  in 
which  tbe  same  was  contained,  and  the  Paige 
automobile  described  In  tbe  return  of  the  said 
H.  C.  Peterson,  in  the  county  of  Morgan  and  . 
state  of  Utah,  and  that  at  the  time  of  said  seizure 
the  said  whiaky  and  gin  were  being  unlawful- 
ly  used  and  transported  In  said  county  and 
state  in  violation  of  tiie  law  of  this  state  ihto- 
Ubitittg  the  transportation,  ns^  and  possession 
of  intoxicating  liquors. 

"We,  the  Jury,  further  find  that  at  the  time 
of  the  seizure  of  said  liquors  they  were  being 
transported  in  the  Paige  automobile  described 
in  the  return  of  the  sheriff  herein,  and  that 
said  automobile  was  at  said  time  kept  and  used 
in  violation  of  the  law  of  this  state  prohibiting 
the  transportation,  use,  and  possessicm  of  In- 
toxicating liquors.** 


On  this  verdict  a  Judgment  of  forfeiture 
was  entered  by  the  court  Defendants  F.  B. 
Ferrand  and  Charles  McSwine  appeal. 

While  not  controlling,  the  principal  and 
most  Important  question  In  this  case  la 
whether  the  district  court  had  power  to  for- 
feit the  automobile  whltAi  had  been  seized 
by  the  sherlCF. 

The  purpose  of  the  Prt^lbltion  Law  la  not 
only  to  prevent  the  traffic  in  intoxicating 
liquors,  but  also  to  prevent  transportattoa 
and  to  make  the  atate  what  Is  termed  "bona 
dry."  Comp.  Laws  Utah  1B17, 1 8S48,  aaya: 

"Except  as  hereinafter  provided,  the  mann* 
facture,  sal^  keeping,  or  storing  fur  sale  la 
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thifl  state,  or  offering  or  ezporing  for  tale,  or 
importing,  carrying,  transporting,  advertising, 
distributing,  giving  away,  exchanging,  dispense 
fng  or  serving  of  liquors,  are  forever  prohibited 
in  this  state.  It  shall  be  unlawful  for  any 
person  within  this  state  knowingly  to  have  in 
his  or  Its  possession  any  intozicatinK  liquors, 
except  as  in  this  title  provided." 

"How  can  the  objects  of  the  law  be  at- 
tained and  how  shall  the  law  be  construed? 
The  statutes  of  Utah  contain  the  answer. 
Comp.  Lawa  Utab  1917,  |  6889»  says: 

**The  Revised  Statutes  establish  the  law  of 
this  state  respecting  the  subjects  to  which  tiiey 
relate,  and  their  provleions  and  all  proceedings 
under  them  are  to  be  liberally  construed  with 
a  view  to  effect  the  objects  of  the  statutes  and 
to  promote  justtcek" 

Not  satisfied  with  this  mandate  as  to  the 
construction  of  statutes,  the  L^slature,  in 
the  first  section  of  the  Prohibition  Lav,  em- 
phasized the  subject  by  adopting  this  im- 
perative provision: 

"This  entire  title  shall  be  deemed  an  exo^ 
else  of  the  police  powers  of  the  state  for  the 
protection  of  the  public  health,  peace,  and 
morahi,  and  all  of  its  provisions  shall  be  liber- 
ally construed  for  the  attainment  of  that  pur- 
pose." 

The  case  of  Kolb  r.  Peterson,  BO  Utah*  460, 
168  Pac.  9T,  involved  the  construction  of  the 
{(blowing  section  of  the  Prohibition  Act: 

"Any  person  who  shall  in  any  street  or  alley, 
public  place,  store,  restaurant,  hotel  lobby  or 
parlor,  or  in  or  upon  any  passenger  coach, 
street  ear,  or  upon  any  other  vehicle  common- 
ly used  for  the  trsnsportation  of  passengers,  or 
in  or  about  any  depot,  platform,  watthig  sta- 
tion or  room,  or  at  any  public  gathering,  drink 
any  intoxicating  ligaors  of  any  kind,  or  shall 
be  drunk  or  intoxicated  shall  be  deemed  guil- 
ty of  a  misdemeanor."  Comp.  Law%  Utah, 
1917,  i  8861. 

The  court,  speaking  tbroot^  Bfr.  Justice 
Thurman,  said: 

"It  is  also  contended  by  the  petitioner  that 
there  is  no  statute  at  all  making  drunkenness 
a  crime  except  in  the  places  specifically  enu- 
merated. It  is  admitted  by  respondent  that 
there  is  no  statute  making  drunkennesB  a  crime 
outside  of  such  places,  unless  respondent's  con- 
struction of  the  statute  in  question  is  adopted. 
This  contention  qu  the  one  side  ^nd  admission 
on  the  other  presents  a  question  of  mora  than 
ordinary  importance  to  tlie  people  of  Utah. 

"The  history  of  tin  prohibition  propaganda 
in  this  state  leading  np  to  the  passage  of  the 
law  in  question  is  so  recent  and  fresh  in  the 
minds  of  the  people  as  to  be  a  matter  of  com- 
mon knowledge.  Every  political  party  in  the 
state,  in  the  political  campaign  of  1916,  de- 
clared unequivocally  in  its  convention  in  favor 
of  absolate  state-wide  prohibition.  The  Gov- 
ernor and  every  member  of  the  Legislature, 
before  the  election,  was  solemnly  pledged  to 
give  fdrce  and  effect  to  these  plstilorm  declara- 
tions as  soon  as  practicable  after  the  Legisla- 


ture convened.  The  purpose  and  object  of  the 
legislation  which  the  people  demanded  was  tlie 
suppression  of  drunkenness  and  intoxication  in 
the  state  of  Utah.  The  prohibition  of  the  sale 
and  traffic  In  intoxicating  liquors,  except  un- 
der the  strictest  and  most  rigid  regulation,  was 
but  means  to  th«  end  that  drunkenness  and  In- 
toxication should  cease  to  exist  in  evtfy  part 
of  the  state.  The  Legislature,  by  the  law  in 
question,  even  went  so  far  as  to  make  it  un- 
lawful for  any  person  within  the  state  to  know- 
ingly have  in  his  possession  any  intoxicating 
liquors,  except  as  provided  In  the  law  itself. 
In  view  of  these  conditions  and  drcumstancea, 
it  seems  strange  and  unreal,  and  almost  unbe- 
lievable, that  the  Legislature  <»nld  have  par- 
posely  omitted  to  make  drunkennea  a  crime 
in  every  part  of  the  state»  wherever  it  might 
occur,  whetiier  in  the  streets  or  other  public 
places  named  in  the  section  of  tiie  statute  in 
question  or  otherwise.  The  suppression  of 
drunkenness  and  intoxieatioi^,  as  above  stated, 
was  the  ultimate  end  to  be  accomplished  and 
the  primary  purpose  for  which  the  law  was 
enacted.  It  would,  indeed,  l>e  a  severe  im- 
peachment of  the  intelligence  of  every  mem- 
ber of  the  Legislator^  the  Governor  and  his 
legal  advisers,  if  it  should  develop  that,  after 
all,  the  law  fails  to  make  drunkenness  a  ciima 
except  in  the  places  spedScally  mention- 
ed. • 

"We  are  unanimous  in  oar  opinion  that  tlie 
statute  in  question  makes  drunkenness  and  in- 
toxication by  the  use  of  intoxicating  liquors  a 
crime,  wherever  and  whenever  it  mtj  occur  at 
any  place  in  the  state." 

[1]  No  precedent  Is  dted  in  that  opinion, 
but  one  Is  made.  The  rules  of  statutory  con- 
struction are  not  resorted  t<y,  none  of  them 
except  the  one  cardinal  rule  that  statutes 
should  be  so  construed  as  to  carry  out  the 
will  of  the  people  as  declared  by  the  Legis- 
lature, and  In  accord  with  the  object,  pur- 
pose, and  spirit  of  the  law.  In  the  Kolb 
Case  technicalities  were  brushed  aside,  and 
the  court  refused  to  emasculate  the  statute 
by  resorting  to  tedmlcal  rules  of  strict  con- 
struction. Guided  by  the  same  spirlt-r-wlth 
the  determination  not  to  depart  from  the 
plainly  declared  Intentitm  of  the  Legislature 
— ^we  should  consider  the  question  now  be- 
fore us.  No  rule  of  construction  should  be 
Invoked  except  as  it  may  be  necessary  to 
ascertain  the  legislative  Intmt,  and  no  rule 
should  be  applied  so  as  to  devitalize  a  stat- 
ute enacted  for  the  puMlc  good.  Our  Pro- 
hibition Law  is  copied  to  a  large  extent  from 
that  of  Oklahoma.  At  the  time  the  present 
law  was  being  discussed  and  enacted,  sec- 
tion 3617,  Revised  Laws  Oklahoma  1910,  pro- 
vided: 

"When  a  violation  of  any  provision  of  this 
chapter  shall  occur  in  the  presence  of  any 
sheriff,  constable,  marshal,  or  other  officer  hav- 
ing power  to  serve  criminal  process,  it  shall 
be  the  duty  of  such  officer,  without  warrant,  to 
arrest  the  offender  and  seise  the  liquor,  bars, 
furniture,  fixtures,  vessels,  and  appurtenances 
thereunto  belonging  so  unlawfnlly  used,  and 
to  take  the  same  immediately  before  the  court 
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or  jndxe  havlns  JarlBdietlon  In  tiie  premises, 
tnd  there  make  complaint,  nsd^r  oath,  cbarglng 
the  offense  so  committed,  and  he  shall  also 
make  return,  aettins  forth  a  particular  de- 
acripdon  of  the  liqnor  and  property  seized,  and 
of  the  place  where  the  same  was  so  seized, 
whereupon  the  court  or  judge  shall  issue  a  war- 
rant commandiufc  and  directing  the  officer  to 
hold  the  property  so  sdced  in  his  possession 
until  discharged  by  das  process  of  law,  and 
snch  property  shall  be  held  and  a  hearing  and 
adjudication  on  said  return  bad  in  like  man- 
ner as  If  the  seizure  had  been  made  nnder  a 
warrant  therefor." 

Comp.  Iawb  XJtah  1917,  |  S3S9,  Is  as  tol- 
lows: 

"When  a  violation  of  any  provisions  of  tills 
title  shall  occur  in  the  presence  of  any  sheritF, 
constable,  marshal,  jwlice  oflScer,  or  other  offi- 
«er  having  power  to  serve  criminal  process,  it 
^afl  be  Uie  dnty  of  snch  oflteer,  without  war>- 
ran^  to  arrest  the  offeiider  and  seiBe  the  In- 
toxicating llqnofs,  vessels,  and  other  property 
so  nnlawfoUy  used,  and  to  take  sndi  offends 
or  ofFenders  immediately  before  the  court  or 
judge  having  Jurisdiction  in  the  premises,  and 
there  make  complaint  nnder  oath,  charging 
the  offense  so  committed;  and  he  shall  make 
retnm,  setting  forth  a  particular  description 
of  the  liquors,  vessels,  and  other  property  seiz- 
ed, and  of  the  place  where  the  same  were  seiz- 
ed; whereupon  the  court  or  judge  shall  Issue 
a  warrant  ccHnmaoding  and  directing  the  offi- 
cer to  hidd  safely  the  property  so  sdsed  In  his 
possession  until  discharged  by  due  process  of 
law;  and  snch  property  shall  be  held  in  like 
nuumer  aa  If  the  seizure  had  been  made  under 
a  warrant  therefor.  If  any  peace  officer  shall 
have  probable  cause  to  believe  any  parson  has 
on  or  about  his  person  in  any  kind  of  receptacle, 
or  in  any  vehicle  under  his  control,  liquors  in 
any  quantity,  in  violation  of  any  of  the  pro- 
visions of  this  title,  such  peace  officer  shall 
have  authority  to  examine  each  vehicle  and  re- 
ceptade  and  the  contents  thweo^  and  the 
ilndiiis  of  any  Ugnors  In  Uw  poesesdon  any 
such  person,  or  nnder  his  control,  not  bearing 
a  penult  of  a  justice  of  the  peace  or  a  tag  or 
label  of  the  Attorney  General,  shall  be  prima 
fade  evidence  that  such  liquors  were  kept  for 
an  unlawful  purpose,  and  such  person  shall  be 
forthwith  arrested  by  such  officer." 

Why  did  the  Utah  l^lslators,  instead  of 
copying  tlie  words  "liquors,  bars,  furniture, 
fixtures,  vessels,  and  appurtenances  there- 
onto  belonging  so  unlawfully  used,"  use  the 
words,  'Intoxicating  liquors,  vessels  and  oth- 
er property  so  unlawfully  used!'?  If  In- 
stead of  "other  property"  the  word  "slVPut- 
tenances"  bad  been  used,  it  might  be  a  close 
question  as  to  whether  an  autonu^lle  should 
be  Included  as  an  "appurtenance";  but  the 
words  "other  property"  are  used  In  their 
ordinary  sense,  and  with  the  evident  Inten- 
tion of  Induding  all  property  that  could  bo 
used  for  unlawful  transportation.  Semem- 
bertng  that  transportation  of  intoxicating 
liquors  is  Just  as  much  a  violation  of  law 
as  the  sale  or  possession  thereof  section 


3359,  supra,  when  applied  to  Olegsl  trans- 
portation of  Intoxicating  liquor,  can  and 
should  be  read  as  follows: 

"When  the  IRe^oI  tratuporiatton  of  iniow^ 
oatinff  ligitor  shall  occnr  in  the  presence  of  any 
sheriff,  constable,  marshal,  police  officer,  or 
other  officer  having  power  to  serve  criminal 
process,  it  shall  be  the  duty  of  snch  officer,  with- 
out warrant,  to  arrest  the  offender  and  seize 
the  intoxicating  liquors,  vessels,  and  other  prop- 
erty  so  unlawfully  used  in  the  illegal  tran$por~ 
tatiim  0/  $ueh  intowleatkig  Hgnora.** 

-Other  |«m»egU  so  tinlawfully  used" 
means  what?  Does  It  not  mean  *Vitber  pifosh 
erty  so  used  In  llle^  transportation"  t 
What  otlier  pn^iertT  can  he  nsed  In  Illegal 
transporttftloo?  The  answer  la,  wagons, 
carriages,  automobiles,  and  vehicles  of  every 
kind  so  unlawfully  used. 

It  Is  said  that  an  aotomoUle  can  be  en- 
Joined  as  a  nnlaanoe,  and  that  proosedlngs 
can  be  instituted  under  section  8300  of  the 
Prohibition  Ac^  wbidk  declares  all  remises, 
buildings,  boats,  and  other  places  where  In- 
toxicating liquors  are  manufactured,  sold, 
bartered,  ke^it,  stored,  or  givoi  away,  and  aU 
llquorB,  bottles,  slassei,  kegs,  pomps,  bars, 
and  other  property  used  In  connection  there- 
with, to  be  common  nuisances.  The  same 
section  provides  ttiat  any  person  guilty  of 
maintaining  said  nnisanoe  shall  be  call^  of 
a  misdemeanor,  and  in  tiie  following  section 
prorldon  Is  made  for  enjoining  and  abating 
sudi  nuisance  by  suita  In  equity;  The  sections 
referred  to  have  reference  to  the  Injunction 
and  abatoneot  of  nniaances  at  a  find  or  defi- 
nite place,  so  tliat  a  boat  <m  which  liquors 
are  stored,  <a  from  wUch  tiiey  are  sold.  Is 
a  idac^  and  an  automoUle  is,  nnder  the  law, 
deemed  a  place,  when  used  as  a  lAace  ctf 
storage  ta  sale.  The  provWons  as  to  nui- 
sance and  injunctions  were  neror  intended  to 
apply  to  *n>1ockade  running"  automobiles. 
To  ^oln  fba  use  of  an  automobUe  engaged 
In  HUdt  transportattfsi  of  intoxicating  Uq 
UOTB  would  be  IndTectual  and  aUnUve,  and 
would  be  a  proceeding  not  within  the  pnr- 
Tlew  of  the  statntfr 

Counsel  contend  tliat  tiie  role  itf  ejtis- 
dem  generis  should  be  Invoked  In  oonstm- 
ing  the  Btatute.  That  rule  is  that,  when 
general  words  follow  words  tiiat  are  par- 
ticular, the  former  should  be  construed 
as  applying  to  words  and  things  of  the  same 
kind  or  species  designated  In  the  particular 
words.  But  this  Is  only  one  of  the  rules  of 
construction,  and,  like  rules  of  punctuation 
and  grammar,  It  has  no  application  where 
the  intott  of  the  legislative  act  Is  clear.  It 
Is  a  rule  of  strict  construction.  Black.  Interp. 
Laws,  p.  217.  The  Prohibition  Law  its^ 
commands  of  us  a  liberal  construction.  It 
is  only  by  strict  construction,  and  by  api^- 
Ing  a  strict  and  technical  rule  of  conatruo- 
tion,  that  it  can  be  said  that  the  words  "oth- 
er property"  and  "other  things,"  occurring 
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In  different  sections  of  the  law,  mean  that 
"other  property"  or  "other  things"  are  of  the 
same  kind  or  species  as  liquors,  vessels, 
ban,  etc.  The  Legislature  has  enacted  into 
law  the  common-sense  rule  that  words  and 
phrases  are  to  be  construed  according  to  the 
context  and  the  approved  use  of  the  lan- 
guage. Comp.  Laws  Utah  1917,  §  5848.  Using 
the  words  "other  property"  In  their  ordi- 
nary sense,  and  ignoring  the  strict  technical 
rules  of  construction  because  there  Is  no 
necessity  for  Invoking  them  when  the  lan- 
guage of  the  law  is  clear  and  unambiguous, 
there  Is  no  dlfliculty  In  arriving  at  the  con- 
clusion that  "other  property"  embraces  all 
things  that  may  be  illegally  used  in  the 
transportation  of  contraband  liquor,  and 
that  an  automobile  may  be  seized  as  it  was 
by  the  sherifT  In  this  case.  And  If  lawfully 
seized.  It  may  be  forfeited  aa  "other  things" 
and  "other  property"  may  be  forfeited  in 
accordance  with  the  various  provlalrais  of 
the  prohibition  law. 

Were  there  no  other  assignments  of  error 
save  that  relating  to  the  power  of  the  court 
to  forfeit  the  automobile  we  would  affirm 
the  Judgment  In  this  case. 

[2]  Among  other  instructlona  glTen  by  the 
court  was  the  following: 

"I  further  charge  you,  gentlemen  of  the  jury, 
that,  where  Bqum  are  transported  or  used  in 
violation  of  the  laws  of  this  state,  such  liquors 
or  other  property  so  used  are  subject  to  forfei- 
ture; and  If  any  person  claims  said  liquors  or 
other  property,  and  that  the  same  were  being 
used  without  hia  or  her  knowledge  or  consent, 
against  his  will  or  her  will,  the  burden  Is  upon 
the  party  so  claiming  to  prove  his  or  her  in- 
nocence in  that  matter ;  that  is  to  say,  that  the 
said  liquors  or  otber -prt^ertr  were  so  unlaw- 
fully used  without  his  or  hei  knowledge  and  con- 
sent, and  against  his  w  her  will,  beyond  a  rea- 
sonable doubt." 

It  Is  urged  that  It  was  the  intention  of 
the  Legislature  that  trials  of  this  kind 
should  partake  of  the  character  snd  be  the 
same  substantially  as  criminal  prosecutions, 
and  that  the  burden  la  upon  the  state  to 
prove  the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt.  This  position  Is  untenable. 
The  action  of  fwfelture  under  Qie  iirohlbl- 
tlon  law  is  in  the  nature  of  a  proceeding  In 
rem.  The  persons  claiming  the  property 
are  really  not  def^idants,  as  they  are  de- 
nominated in  the  statute,  but  are  claimants, 
and  the  burden  of  proof  Is  upon  them.  When 
intoxicating  liquors  have  been  found  to  be 
illegally  in  an  automobile  or  other  vehicle 
used  for  transportation  of  Intoxicating  liq- 
uors, it  is  prima  facie  evidence  that  the  auto- 
mobile or  other  vehicle  was  being  used  il- 
legally, and  any  one  de^rlng  to  recover  the 
automobile  Is  reqnired  to  establish  by  a  pre- 
ponderance of  the  evidence  the  fact  of  own- 
ership, and  that  he  had  no  knowledge  or  In- 
formation regarding  the  use  to  which  the 


antomoMle  was  being  put,  and  Uutt  the  same 
was  not  used  for  the  illegal  transportation 
of  liquor  with  the  consent  of  such  claimant 
or  owner.  But  we  cannot  agree  with  the 
learned  judge  of  the  district  court  that,  in 
order  to  recover  the  property,  the  burden 
Is  upon  the  defendant  to  prove  beyond  a  rea- 
sonable doubt  that  the  same  was  used  with- 
out his  knowledge  or  consent  The  author- 
ities dted  by  the  Attorney  General  to  sus- 
tain the  instruction  are  not  convincing.  It 
was  prejudicial  error  to  require  defendants 
to  establish  their  claims  or  th^  defense 
by  proof  beyond  a  reasonable  doubt. 

I3j  Another  instruction  given  by  the  court 
was  the  following: 

"So  far  as  the  daim  of  the  defendant  Charles 
McSwine  is  concerned.  If  you  find  that  he  al- 
lowed the  defendant  Ferrand  to  hold  possession 
of  the  automobile  and  to  use  the  same  as  she 
might  choose,  or  to  control  the  use  of  the  same, 
tiien  It  Is  .inunaterlal  for  the  purposes  of  this 
trial  wbether  or  not  he  knew  for  what  purpose 
said  automobile  was  being  used,  rince,  having 
intrusted  the  defendant  Fmand  with  full  pos- 
session and  control  thereof,  he  would  be  bound 
by  her  acts,  and  by  any  knowledge  or  noticei 
if  any,  that  she  may  bave  had  as  to  the  purpose 
tot  which  said  automobile  was  b^ug  used." 

We  cannot  accede  to  the  doctrine  that  oue 
who  buys  an  automobile  on  the  Installment 
plan  becomes  the  agent  of  the  vendor  who 
retains  title.  If  the  vendor  had  knowledge 
of  the  Intended  use  of  the  automobile  he 
would  not  be  entitled  to  relief  from  for- 
feiture, but  the  vendor  or  his  assignee  who, 
without  such  guilty  knowledge,  transacts 
business  in  the  usual  course  of  trade,  should 
be  protected  In  his  property  rights.  There 
Is  no  element  of  agency  in  the  contract  be- 
tween vendor  and  purchaser  nor  between 
the  vendor's  assignee  and  the  purchaser. 
It  was  therefore  prejudicial  to  give  the  above 
Instmetion. 

[4]  Among  the  tnstructl(«i8  requested  by 
the  defendants  was  the  following: 

"If  yon  find  bom  the  evidenoe  that  some  per* 
son  other  than  the  owner  or  lawful  claimants 

thereof  wrongfully  took  said  automobile  from  the 
possession  of  the  claimants,  or  one  of  them,  and 
without  their  knowledge  or  ooDsoit,  yon  cannot 
find  for  the  plaintiff  in  this  action  for  the  for- 
feiture of  said  automobile.** 

If  a  person's  automoUle  is  fltolen,  and  Is 

used  by  the  thief  for  the  Ul^tal  tranqporta- 
tlon  of  Intoxicating  liquors,  it  cortalnlr 
would  be  an  act  of  Injustice  that  was  never 

contemplated  by  the  Le^slature  to  forfrtt 
the  owner's  property.  In  our  oi^lon  de- 
fendants were  entitled  to  the  requested  In- 
struction. 

Because  of  the  errors  In  the  instructlona 
above  referred  to  and  the  refusal  to  glvtt 
the  requested  Instructlcm  the  judgmrat  is  re- 
versed. The  cause  Is  remanded  to  dis- 
trict court  of  Morgan  county,  with  dlreo- 
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(tons  to  vacate  the  JndgmCTt  and  to  grant 
appellants  a  new  trlaL 

THURMAN.  J.  There  Is  no  difference  of 
opinion  among  the  members  of  the  court 
as  to  the  purpose  and  intent  of  the  Pro- 
hibition Lew.  The  purpose  and  Intent  of 
the  law  Is  to  prevent  the  unlawful  use  of  In- 
toxlcatlDg  liquors  in  the  state  of  Utah.  It 
is  expressed  in  Comp.  Laws  Utah.  1917,  | 
8343.  quoted-  by  Mr.  Justice  WEIBBR  In  his 
separate  opinion,  in  which  I  heartily  concur. 
Everything  prohibited  by  the  provisions  of 
that  section  comes  equally  within  the  pen- 
alties of  the  law,  whether  the  penalty  is  by 
a  fine,  Imprisonment,  or  forfeiture  of  prop- 
crt7.  The  only  question  upon  which  we 
disagree  Is  as  to  the  power  of  the  court  un- 
der the  law  to  adjudge  the  forfeiture  of  the 
antomoblle  used  In  the  tmlawful  transporta- 
timi  of  the  liquor. 

It  must  be  conceded  that  the  tran^rta- 
tlwi,  carrying,  or  Importing  of  intoxicating 
liquor  for  unlawful  purposes  within  this 
state  is  iHvhlblted  to  the  same  extent  as  Is 
the  manufacture  or  sale  tbereoL  It  Is  a 
crime  of  equal  degree,  and  «i  tails  upon  the 
wTODgdoer  the  same  paialtlefl  and  ftnrfel- 
tares.  The  general  latent  and  puniose  of 
the  law  being  Indisputably  I  see  no  reason 
Cor  omsEdering  In  detail  any  of  its  provl- 
tixau  except  those  directly  pertinent  to 
the  facts  of  this  particular  casa  The  gist 
of  the  oflaise  Is  the  Ul^al  tranqwrtatlon 
of  Intoxicating  liquor.  The  Instnunentallty 
used  In  the  nnlawful  transportation  was  the 
automobtle  In  question.  The  order  ot  the 
trial  court  adjudging  that  It  be  fmrf^ted  and 
sold  Is  the  matt«r  com^ained  <^  The  ques- 
tion is,  was  the  automobile  the  subject  of 
forfeiture  within  the  purview  of  the  law? 
We  have  already  referred  to  the  section 
declaring  what  is  unlawful  and  prohibited. 
We  there  find  that  transporting  Intmclcatlng 
liquors  for  unlawful  purposes  is  forbidden. 
As  before  stated,  it  Is  made  a  crime  of  equal 
magnitude  with  every  other  forbidden  act 
The  unlawful  transportation  of  the  liquor 
in  this  case  occurred  in  the  presence  of  the 
sheriff  of  Weber  county.  He  arrested  the 
defendant,  who  was  in  charge  of  the  auto- 
mobile which  at  the  time  was  carrying  744 
pints  of  whisky  and  a  quantity  of  gin.  The 
sheriff  took  the  automobile,  whisky,  and  gin 
into  his  possession  and  held  them  subject 
to  the  order  of  the  court  The  court  ordered 
that  the  automobile  be  sold  and  the  liq- 
uor destroyed. 

Comp.  Laws  1917,  S  3359,  also  quoted  by 
llr.  Justice  WEBER,  hi  part  provides  that 
irtien  the  violation  of  any  provision  of  the 
act  occurs  in  the  presfflice  of  any  one  of  the 
officers  named,  such  officer  may,  without 
warrant,  arrest  the  <^raider  and  seize  the  in- 
toxicating liquors,  vessels,  and  other  proper- 

«o  «nIaw/Hl{y  uted.   CCtallcs  mlneO  The 


remainder  of  the  section,  and  other  sections 
of  the  act,  provide  for  the  disposition  of  the 
property.  No  question  is  raised  against  the 
procedure  adopted  for  disposing  of  the  auto- 
mobile if  the  terms  of  the  statute  author- 
ize a  forfeiture. 

The  doctrine  Is  fundamental,  and  I  as- 
sume there  is  no  dissent;  that  In  arriving 
at  the  intention  of  the  Legislature  the 
courts  must  give  effect  to  the  plain  mean- 
ing of  the  language  used  to  express  the  In- 
tention, and,  forthwrnore,  where  the  Ian:- 
gnage  Is  plain,  nnamblgnona,  nnequirocal, 
and  void  of  techulcal  terms,  there  is  no  oc- 
casion for  resorting  tq  technical  mles  <a 
ccoiBtnictlon.  The  i^aln  and  obvious  mean- 
ing of  the  language  must  be  adopted;  any- 
thing else  would  be  an  unwarranted  as- 
sumption of  l^islatlve  authority. 

I^  thai,  the  porpose  is  to  asoortaln  the 
intention  at  the  Legislature  In  a  gtaroi  cftse^ 
and  It  Is  ftmnd  that  the  Legtslatnre  baa 
used  plain,  ordinary  language,  free  from 
amblgut^  and  uncertainty,  such  as  any  to.' 
ttiUgent  layman  might  comprdioid,  we  need 
go  no  forthn  In  search  of  the  legislative 
Intent  The  Legislature  has  expressed  It  In 
Its  own  language,  and  th&t  is  the  supreme 
test  This  I  also  assume  Is  a  projwsltlon 
as  to  which  there  Is  no  dlssrat  Mr.  Justice 
FRIOE,  who  has  filed  an  opinion  dissenting 
from  the  views  of  Mr.  Justice  WBIBER,  re- 
fers to  the  role  above  stated  as  the  slm- 
plest  canon  of  Interpretation,  and  r^ies  on 
it  primarily  In  support  of  his  d<B<wnff"g 
vlew& 

We  come  now  to  a  consideration  of  the 
language  used  by  the  Legislature — the  lan- 
guage which  constitutes  the  bone  of  con- 
tention in  this  proceeding.  Bearing  in  mind 
that  the  act  provides  that  the  transportation 
of  liquor  for  unlawful  purposes  Is  a  crime, 
and  also  bearing  in  mind  that  the  officer 
caught  the  defendant  In  the  very  act  ct 
committing  the  crime,  using  the  automoMle 
as  an  Instrumentality,  the.  section  last  in- 
ferred to  inovides: 

"  •  •  •  It  shaU  be  the  duty  of  aneh  offioar, 
without  warrant  to.  arrest  the  offender  ud 
seise  the  intoxicatinf  liqnoni,  vessels,  and  other 
property  so  unlawfully  used." 

What  Is  the  plain,  obvious  meaning  of  the 
language?  The  Intoxicating  liquors  and 
vessels  are  ^eclflcally  enumerated.  What 
other  pToperty  was  being  unlawfully  used  in 
furtherance  of  the  crime  of  Illegally  trans- 
porting the  liquor?  The  most  potent  Instru- 
mentality in  the  perpetration  of  the  crime 
was  the  automobile  by  means  of  which  the 
crime  was  committed.  We  are  now  discuss- 
ing the  plain,  obvious,  meaning  of  the  lan- 
guage used.  Is  there  any  ambiguity  or  un- 
certainty? If  we  will  ke^  out  of  mind 
technical  mles  which,  as  before  suggested, 
should  only  be  resorted  to  when  the  mean- 
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iDg  ts  obscure,  Is  there  any  doubt  as  to 
what  the  L^lslatnre  intended?  I  firankly 
confess  my  Inability  to  see  any  ambiguity 
in  the  language  used  or  any  obscurity  as 
to  its  plain  meaning  and  Intent.  These 
views,  as  tar  as  I  am  concerned,  amount 
to  an  alwolute  conviction.  That,  however, 
does  not,  imply  that  I  may  not  be  mistaken. 
Other  lawyers  and  Judges,  abler  perhaps 
than  I,  with  equal  tenacity  cling  to  the  op- 
posite view.  If  I  could  conceive  this  to  be 
a  case  in  which  It  was  my  duty  to  resort 
to  technical  rules  of  construction,  I  could 
no  doubt  fln^  much  to  say  in  opposition  to 
the  views  herein  expressed.  I  believe  I  am 
reasonably  familiar  with  the  various  rules 
of  construction  resorted  to  by  Jurists  and 
courts  in  attempting  to  arrive  at  the  mean- 
ing of  statutes  and  other  kinds  of  written 
or  printed  instruments.  But  I  also  believe 
that  to  resort  to  them,  when  without  them 
the  language  is  plain  and  the  meaning  is 
obvious,  tends  more  to  confuse  than  to  en- 
lighten. It  befogs  the  mind  and  Ieav»  it 
in  a  state  of  perplexity,  whereas  without 
resorting  to  such  rules  there  would  be  no 
substantial  reason  for  doubt. 

rrom  what  has  been  said  upon  this  sub- 
ject it  must  not  be  conceived  that  the  writer 
con^ders  rules  of  construction  as  matters 
of  small  Importance.  On  the  contrary,  I 
regard  them  as  matters  of  the  highest  im- 
portance when  the  language  of  the  instru- 
ment 1b  such  that  its  meaning  Is  doubtful 
and  uncertain.  But,  wh«i  the  language 
of  the  instmmoit  la  plain  and  Its  meaning 
unmistakable,  It  la  the  duty  ot  the  courts  to 
adopt  the  meaning  thus  expressed.  It  Is 
Jwt  as  mndi  a  disre^^rd  of  duty  on  the 
part  of  the  courts  to  resort  to  technteal  rules 
of  cottstTQctlon  when  the  Li^fldatuTe  Itself 
has  dearly  ^pressed  its  intention  as  It  Is 
tot  the  courts  to  read  something  into  the 
statute  which  Uie  Leglslatore  did  not  In- 
temL  In  eet,  the  result  is  ordinarily  the 
same.  In  ev«fj  case  the  probable  ^ect 
iB  a  distortion  the  real  meaning  of  the 
language  used  and  consequoitly  a  perver- 
sion of  the  actual  Intention.  Nevertheless, 
technical  rules  hare  been  invoked  by  the 
appellant,  and  confidently  relied  on  In  this 
case,  and  therefore  this  attempt  to  express 
my  views  upon  the  important  question  un- 
der review  would  not  be  satisfactory,  even 
to  myself,  U  I  did  not  make  more  specific 
reference  to  some  of  the  rules  In  quesUon. 

The  first,  and  perhaps  most  important, 
of  the  technical  rules  of  construction  to  be 
used  when  the  meaning  of  the  language  Is 
in  doubt,  la  the  doctrine  of  ejusdem  generis. 
This  Is  especially  Invoked  by  appellant  in 
this  case  and  relied  on  as  being  conclusive. 
The  meaning  of  the  term  Is  clearly  expressed 
in  the  separate  opinions  of  both  Mr.  Justice 
WEBER  and  Mr.  Justice  FRICE!.  I  restate 
it,  however,  in  substance  only,  to  bring  It  to 


Immediate  attention  In  ctnmectlon  with  these 
remarks.  The  rule  Is:  **Where  genial 
words  tollow  the  enumeration  ot  particular 
classes  of  persons  or  things,  the  general 
words  win  be  construed  as  applicable  only 
to  persons  or  things  of  the  same  goieral 
nature  or  class  as  those  enumerated."  A|>- 
plylng  that  rule  to  the  preset  case.  It  is 
contended  that  the  words  "and  other  proper^ 
ty"  contained  in  section  3359,  supra,  being 
general  words  following  an  rainmeratlon  of 
particular  things,  are  limited  to  things  of 
the  same  general  nature  as  those  enumer- 
ated. In  other  words,  It  Is  contended  that 
the  language  "and  other  property"  means 
nothing  more  than  things  generally  of  the 
nature  of  intoxicating  liquors  and  vessels; 
which  are  the  particular  things  enumerated. 
The  vice  of  the  contentl<Hi,  howcTCr,  rests  In 
the  fact  that  the  language  of  the  statute  In 
question  falls  within  the  exception  to  the 
rule  Instead  of  within  the  rule  itself  It 
will  not  be  disputed  by  appellant,  or  any 
one  seeking  to  apply  the  doctrine  of  ejus- 
dem  generis  to  the  present  case,  that  a  fun- 
damental exception  to  the  doctrine  exists 
where  the  particular  things  enumerated  are 
greatly  different  from  one  another.  Anoth- 
er exception  exists  where  the  things  enu- 
merated are  exhaustive  of  all  things  of  a 
like  nature  so  that  there  Is  nothing  1^ 
to  which  the  general  words  can  apply.  Hie 
doctrine  covering  both  cf  these  ^ceptlms 
is  stated  in  36  Gyc,  commencing  on  page 
1121,  in  the  followii^  language: 

"  •  •  •  Nor  dou  the  doctrine  apply  where 
the  specific  wordt  of  the  statate  signify  snb- 
jects  greatly  different  from  one  another,  noft 
where  the  specific  words  embrace  all  objects  of 
their  class,  so  that  the  general  words  must 
bear  a  different  meaning  from  the  specific  words 
or  be  meaningleBS." 

See,  also,  2  Words  and  Phrases  (2d  BdO 

226. 

The  words  of  the  statute  In  question  here 
disclose  the  £act  ttiat  the  spedflc  things  oia- 
merated  differ  greatly  fiom  one  anotlier, 
and  also  embrace  all  the  (Ejects  of  dielr 
class,  so  that  It  Is  necessary  to  give  the  g»er^ 
al  words  a  different  meaning  in  order  to  give 
them  any  meaning  at  all.  What  things 
could  differ  more  widely  from  one  another, 
if  we  consider  them  separately  and  apart 
from  each  other,  than  the  thing  called  "in- 
toxicating liquor"  and  tl<e  tWngs  called 
"vessels"?  A  vessel  has  no  similarity  to  In- 
toxicating liquor,  and  from  no  point  of  view 
can  It  be  considered  of  the  same  general 
nature  or  in  the  same  class.  A  vessel  Is  far 
more  similar  in  its  general  nature  to  an 
automobile  than  it  is  to  Intoxicating  liquor. 
So  that  we  might,  by  a  strained  construo" 
tion,  contend  that  the  words  **and  other 
property"  Include  an  "automobile"  when  it  is 
used  for  carrying  liquor,  because  In  that 
respect,  In  a  general  way,  there  Is  aoma 
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raemblance  to  a  Tesset 
no  such  coDtraitloQ  In  this  case.  There  Is 
no  necessity  for  It,  and  It  might  suggest  the 
appearance  of  grasping  at  straws  In  order 
to  uphold  what  I  believe  to  be  the  correct 
view  of  the  law.  I  do  maintain,  however, 
that  intoxicating  liquor  as  a  thing  Is  so 
widely  different  trom  "vessels"  as  "things" 
as  to  bring  the  case  squarely  within  the 
first  exception  noted  In  the  excerpt  quoted 
from  Gyc.  The  reaaona  for  this  exception  to 
the  doctrine  of  efusdem  generis  is  so  appar- 
mt  as  to  raider  it  unnecessary  to  do  more 
than  barely  mentiOD  It  When  the  spedflc 
things  enumerated  are  so  greatly  different 
In  th^  natun  one  trom  the  other  It  la 
Impossible  to  concelTe  of  tbe  goieral  words 
following  being  bdd  to  apply  only  to  things 
of  tbe  same  goieral  nature.  In  audi  case, 
thnefbre,  the  doctrine  of  ejnsdem  generis 
cannot  apply.  The  second  exception  noted 
In  the  excerpt  qnoted  firom  Cyc.  Is  equally 
oonduaiTe.  The  word  "vessels^  embraces 
every  possible  thing  of  the  same  kind  and 
nature.  The  same  may  be  said  of  tbe  m>rds 
*^toxicattng  liquors."  They  unbraoe  and 
represent  every  kind  of  intoxicating  liquor. 
If  the  spedflc  things  enumerated  preceding 
the  general  words  embrace  everything  of 
tbe  same  l:ind  and  nature,  it  follows  that 
Che  general  words  "and  other  property"  must 
be  applied  to  other  kinds  of  property  or 
treated  as  meaningless.  That  the  court  has 
no  right  to  do  If  it  la  possible  to  give  the 
words  some  effect  within  the  purview  of  leg- 
islative intent 

If  I  am  correct  In  my  analyses  and  rigbt 
in  my  conclusions  It  must  be  conceded  that 
the  doctrine  of  ejusdem  generis  has  no 
place  In  the  case  at  bar.  If  it  has  no  aM>Il- 
catlon  here,  for  the  reasons  stated,  it  nec- 
essarily follows  that  another  rule  relied 
on  by  defendants  has  no  application.  If  the 
doctrine  of  ejuedern  generis  has  no  applica- 
tfon.  the  general  words  following  the  spedf- 
lc words  may  be  aiq;>Ued  to  things  superior 
to  those  oiamerated  as  well  as  to  things  of 
the  same  goieral  nature.  If  the  general 
words  were  not  intended  to  be  limited  to 
things  ct  Uke  nature  to  those  enumerated  in 
tbe  preceding  words,  then  the  general  words 
must  be  given  their  plain,  ordinary  mean- 
ing. In  this  case  the  plain,  ordinary  mean- 
ing of  the  words  "and  other  property"  em- 
braces anH  Indndes  any  spedea  of  persfmal 
property  In  any  manner  used  In  connection 
with  the  Illegal  transportation  of  the  liquor, 
idileh»  as  before  stated.  Is  the  gist  of  the 
offense.  Sutherland,  Stat  Const  |  278. 

The  writer  has  had  but  little  occairion  to 
dte  authority  in  siq»port  of  the  views  herein 
expressed.  The  pnqiKnttlons  advanced  are 
in  ttie  main  elementary.  The  section  Just 
dted  from  Sutherland,  and  the  next  succeed- 
ing section  of  tbe  same  work,  in  my  Judg- 
waeat,  state  the  law  in  a  nutshell  concem- 
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However,  I  make  ing  the  rules  of  construction  applicable  to 
the  present  case. 

It  Is  manifest  from  the  po-dtipn  here 
taken  that  it  would  be  inconsistent  and  11- 
If^cal  for  me  to  digress  from  the  course  of 
reasoning  adopted,  and  attempt  to  ^dulge 
In  a  discussion  of  authorities  dted  in  sup- 
port of  appellant's  contention.  The  author- 
ities In  the  main  uphold  the  doctrine  of 
ejusdem  generis  and  In  a  proper  case  are 
unobjectionable.  Some  of  them,  as  might  be 
expected,  apply  the  doctrine  to  cases  In 
whldi  It  should  not  be  applied ;  others  car- 
ry it  to  such  an  extreme  as  to  brl^  re- 
proach vpaa  the  doctrine  Itself  as  a  rule  of 
construction.  Take,  for  instance,  tbe  case 
of  Pe<^e  T.  Edelstehi,  01  App.  Dlv.  447,  86 
N.  T.  Supp.  861.  This  case  arose  under  the 
Sanitary  Code  of  the  dty  of  New  York.  It 
provides  as  follows: 


"No  person  owning  •  •  •  atable  or 
other  premises,  shall  keep  •  *  •  therdn 
any  dog  or  other  animal  which  shall  by  nolso 
disturb  the  quiet  or  repose  of  any  person  therein 
or  to  the  vicinity,  to  the  detriment  of  the  Ufe 
*  *  *  of  any  human  being." 

The  court  held  that  tbe  law  did  not  apply 
to  a  horse  kept  In  a  stable  for  tbe  reason 
that  a  horse  and  dog  are  not  ejusdem  gener- 
is. If  the  court  had  dedded  the  question 
upon  the  theory  that  a  stable  Is  ordinarily 
constructed  for  the  very  purpose  of  housing  a 
horse,  and  that  a  horse  in  any  event  Is  not 
accustomed  to  making  offensive  or  disturb- 
ing noise,  the  deddon  would  have  been  more 
logical  and  from  my  point  of  view  far  more 
satisfactory.  But  the  court,  as  Is  often  the 
case,  seemed  to  forget  the  real  purpose  of 
the  law  and  the  correct  principles  of  inter- 
pretation and  resorted  to  technical  rules  of 
construction.  It  unnecessarily  and  improp- 
erly applied  tbe  doctrine  of  ejusdem  generis, 
and  exduded  the  horse  from  the  list  of  pro- 
hibited animals  because  It  was  a  different 
type  of  animal,  and  also  because  It  was 
supposed  to  be  of  superior  caste.  On  the 
same  prindple  the  court  would  undoubted- 
ly have  excluded  the  braying  donkey  or  a 
bawling  cow,  than  whldi  nothing  in  the 
form  of  noise  made  by  an  animal  could 
be  man  disquieting  or  offenalve.  If  the 
real  purpose  of  the  ordinance  had  ben  kept 
in  view,  it  seems  to  me  the  court  would  at 
least  have  sought  tor  other  grmmds  upon 
whidi  to  dedde  the  case  than  upai  the  doo 
trine  of  ejusdon  generis.  For  the  reasons 
stated,  I  am  not  impressed  wiXb  tba  case 
referred  to  as  an  authority  entitled  to  seri- 
ous conslderatlffli.  Many  of  the  othn  cases 
relied  on  1^  aiqi)ellant  are  afflicted  with 
a  similar  inflrmlty.  They  cannot  stand  the 
test  of  reason.  But,  as  before  stated.  It  is 
not  my  Intention  to  enter  xspm  a  review  of 
tbe  cases  relied  mi  by  appellant,  howevor 
strong  the  temptation. 

It  has  been  soggeeted.  however,  that  the 
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penalties  of  fine  and  ImprlBonm^t  prorlded 
In  tbe  prohibition  law  are  so  drastic  In  them- 
selves as  to  preclude  the  Idea  ot  forfeiting 
the  automobile  by  which  the  liquor  was 
transported.  The  contention  carried  to  Its 
logical  conclusion  would  exclude  tbe  idea 
of  any  forfeiture  whatever  in  any  case  un- 
der the  act  If  the  penalties  of  fine  and  Im- 
prisonment are  eo  drastie  as  to  preclude  the 
Idea  of  forfeiting  an  automobile  used  In  the 
commission  of  one  of  the  crimes  designated 
in  the  act,  why  should  they  not  preclude 
t}>e  Idea  of  fotfeltlng  vessels,  furniture,  and 
fixtures  oftentimes  of  greater  value  than  an 
automobile.  But  even  conceding  they  were 
of  less  valne,  what  has  value  to  do  with 
the  question?  I  find  no  such  distinction  or 
discrimination  In  the  act  itself,  and  this 
court  has  no  right  to  assume  legislative 
functions.  The  logic  of  such  contention,  In 
its  last  analysis,  would  take  away  the  power 
to  forfeit  any  property  In  any  case  arising 
under  the  act,  no  matter  what  might  be  the 
nature  of  the  crime  committed  or  character 
(tf  the  property  used  In  its  commission. 

Near  tbe  banning  of  these  remarks  I 
expressed  tbe  opinion  that  it  was  not  neces- 
■ary.  In  order  to  ascertain  tbe  legislative 
Intent,  to  refra  In  detail  to  any  of  tbe  provl- 
rions  ot  the  act  exc^  sadi  as  are  clearly 
pertinent  to  tbe  facts  of  the  case.  These 
provisions  are  ftnmd  In  the  sections  already 
referred  to,  8843  and  8869,  supra.  I  am  still 
of  tbe  opinion  that  these  two  sectiwtB  con- 
strued together  diadose'  tbe  actual  intent 
and  purpose  of  the  law  wpUcabte  to  the 
facts  ot  tbia  case  in  ordinary  and  plain  lan- 
guage, the  meaning  of  which  is  unmistak- 
able. 

It  is  omtended,  howerer,  wiUi  a  force 
whldi  implies  conviction,  that  other  sections 
of  the  law  should  be  considered.  Section 
r.354,  C!omp.  Laws  Utah  1917,  la  especially 
relied  on  as  limiting  the  character  of  the  of- 
fense in  connection  with  which  tbe  property 
may  be  seized,  and  also  limiting  the  charac- 
ter of  the  property  that  may  be  seized.  Thl» 
section  limits  the  ofEenses  to  unlawful  posses- 
sion, manufacturing,  selling,  bartering,  giving 
away,  or  otherwise  furnishing  liquor  or  ke^ 
ing  it  for  any  of  such  purposes.  The  things 
that  may  be  seized  are  described  as  liquors, 
vessels  containing  th&a,  implements,  furni- 
ture and  fixtures  used  or  kept  for  such  Illegal 
acts.  It  is  conceded  by  me  that  this  section 
does  not  include  the  unlawful  transportation 
of  liquors  among  the  crimes  enumerated,  nor 
does  it  Include  automobiles  or  other  means  of 
transportation  among  the  kinds  of  property 
that  may  be  seized.  The  reason,'  however, 
why  It  does  not  Include  transportation  as  an 
offense,  or  vehicles  used  In  transportation 
among  the  things  that  may  be  seized.  Is,  to 
the  mind  of  the  writer,  perfectly  obvious. 
The  section  which  Is  quoted  by  both  of  my 
Associates  whose  names  have  been  mention- 


ed refers  exclusively  to  offenses  at  some 
particular  place  where  fixtures  and  fur- 
niture, as  well  as  liquors,  vessels,  and  other 
Implements,  are  sui^sed  to  exist.  The  Idea 
of  transportation  of  Uquor  and  the  means 
of  transportation  are  not  within  the  terms 
of  the  language  used,  because  in  tbe  very 
nature  of  things  they  have  no  connection 
with  the  matter  which  the  Leglslfttnre  had 
in  mind  in  drafting  that  particular  section. 
If  this  had  been  the  only  provision  author- 
izing the  seizure  of  property  connected  with 
violations  of  the  law,  the  posltltm  of  appel- 
lant would  be  irrefragable.  But  Is  It  to  be 
conceived  that  the  Legislature,  after  having 
made  the  transportation  of  liquor  a  crime 
tbe  same  as  other  forbidden  acts  motioned 
in  the  law,  and  after  having  provided  for 
the  forfeiture  of  other  kinds  of  property 
used  In  connection  with  such  crimes,  to 
which  th^  were  peculiarly  adapted,  should 
deliberately  omit  to  provide  for  Uie  forfei- 
ture of  such  instrumentalities  as  are  used 
as  a  means  of  unlawfully  transporting  liq- 
uor and  which  are  peculiarly  adapted  there- 
to? Of  course.  If  the  Legislature  did  omit 
to  make  such  inwlslon,  and  only  provided 
for  s^znre  in  the  cases  referred  to  In  the 
section  we  have  Just  considered,  tbat  would 
be  the  end  of  controvrator,  however  much 
one  might  wonder  at  the  omission.  But  the 
Legislature  did  not;  In  my  Judgment,  make 
any  such  omission.  Tbe  law  to  wbidi  refer- 
ence has  been  so  frequratly  made,  which 
provides  that  tbe  officer,  without  warrant, 
when  any  ottmn  under  the  law  Is  ctHnmitted 
in  his  presence,  may  arrest  the  otCend^  and 
setae  tlie  Intoxtcating  liquor,  vesaela,  and 
other  property  so  unlawfully  used,  plainly 
and  explicitly  authorizes  the  oflBcer  not  only 
to  e^ze  the  liquor  and  Tesaels,  but  to  also 
seize  any  other  property  then  and  there  need 
In  committing  tbe  crim&  This  consldenUioa 
makes  tbe  act  taarmonlous  as  a  wliola  It 
gives  consistency  to  tbA  legtslatire  Intmt.  In- 
stead of  idngling  out  one  or  more  offenses 
for  which  forfeitures  may  be  declared,  and 
one  or  more  kinds  of  property  which  may  be 
forfeited  when  used  In  connection  with 
crime,  it  provides  the  penalty  of  forfeiture 
for  every  ofTense  under  tbe  law,  all  of  which 
are  equally  pernicious  and  of  equal  magni- 
tude. It  Bays,  in  effect,  no  matter  where  tbe 
crime  occurs,  whether  at  some  fixed  place  In 
a  building  or  other  structure  or  on  one  of 
the  highways  or  byways  of  the  state,  the 
property  used  in  connection  with  the  crime 
is  subject  to  forfeiture  In  order  to  effectuate 
the  Intent  and  purpose  of  the  law.  To  take 
the  provisions  of  section  3354,  supra,  with 
its  limitations  as  to  the  offenses  named  and 
the  kind  of  property  that  may  be  forfeited, 
and  undertake  to  Incorporate  them  into 
section  3359,  supra,  so  as  to  limit  the  words 
"and  other  property"  to  mean  only  the  kind 
of  property  mentioned  In  the  former  section. 
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would.  In  my  opinion,  be  nothiog  short  of 
leglslntion.  It  would  be  to  read  something 
into  the  law  which  la  not  there,  and  hence 
be  OE^sed  to  all  the  canfou  of  construction 
with  which  I  am  familiar. 

It  having  been  eatabUsbed  by  the  evidence 
beyond  a  reasonable  doubt  that  the  auto- 
mobile was  used  for  an  unlawful  purpose, 
it  was  Incumboit  upon  the  party  claiming 
ownership  of  the  property  to  not  only  prove 
his  claim  by  a  preponderance  of  the  evidence, 
but  likewise  his  ignorance  of  the  illegal 
purpose  for  which  it  was  used.  Comp.  Laws 
1917,  I  3367,  clearly  idaces  this  burden  upon 
the  party  (dalming  ownership  of  the  prop- 
erty. However,  I  agree  with  my  Assodatea 
in  the  opinion  that  he  is  not  xeqoired  to 
establish  these  facts  beyond  a  reas(mable 
doubt  If  in  good  faith  he  proves  by  a  pre- 
ponderance of  the  evldmce  that  he  did  not 
consent  to  the  illegal  use  of  the  property 
and  had  no  knowledge  thereof,  it  should 
not  be  the  subject  of  forfeiture^  whatever 
may  have  been  the  means  by  wbicb  it  was 
procured. 

I  ooncor  In  a  reversal  of  the  Judgment 

CORF^ULN,  G.  J.  I  concur  In  'the  opinion 
of  Mr.  Justice  WEBEB,  and  in  the  reasons 
asslgDed  by  lilm  as  to  why  the  seizure  of  the 
automobile  in  <pie8tion  was  legal,  and  for 
holding  Uiat  the  district  court  had  the  au- 
thority and  power  onder  the  statute  to  order 
a  forfeiture  to  the  state.  I  am  also  in  accord 
with  the  views  expressed  by  Mr.  Justice 
XHUBHAN.  in  bis  separate  opinion,  Oat  the 
meaning  of  the  statute  Is  plain  and  unam- 
biguous, and  that  there  Is  no  occasion  to  re- 
sort to  technical  rnles  of  construction  in  or- 
der  to  arrive  at  the  legiiOatlvtt  Intent 

Statutes  designed,  as  tSils  statute  was  and 
is  declared  to  be,  "for  tb»  protection  of  the 
public  health,  peaces  and  mrarals,"  are  to  be 
given  the  most  liberal  C(«istruction  by  the 
courts  in  order  to  attain  the  purpose  of  their 
enactment  Moreover,  as  has  been  pointed 
out  by  my  associate  Mr.  Justice  WBBEB,  the 
statute  under  consideration  expressly  directs 
that  "all  ot  Its  provisions  shall  be  liberally 
construed  for  tiiat  purpose^"  Bxperlence, 
both  before  and  dnce  the  enactment  of  the 
statute,  has  taught— and  it  is  now  cmiceded 
by  all  m^bers  of  this  court — that  the  auto- 
mobile, when  employed  in  the  transportation 
of  Intoxicating  liquors  within  the  state,  Is 
the  most  effective  and  moat  often  used  In- 
Btrumentell^  for  the  evasion  of  the  law.  As 
to  the  legal  right  to  seize  and  forfeit  to  the 
state  the  automobile,  when  used  for  the 
transportation,  furnishing,  and  disposition  of 
intoxicating  liquors  in  violation  of  law,  sec- 
tions 3354  and  8359  give  the  unqualified  right 
to  seize,  and  section  8367,  as  1  interpret  and 
craatme  its  meaning  to  be,  clearly  provides 
for  the  forfeiture.  For  the  enforcemrat  of 
the  law  forfeitures  of  pn^erty  used  In  the 


evasion  of  statutes  of  flu  diaracta  of  the 
one  we  now  have  under  consideration  are  not 
new  or  untried  remedies.  They  have  been  im-^ 
posed  and  upheld  by  the  courts  of  England, 
from  whence  our  Jurisprudence  was  taken, 
since  the  enactment  of  the  statute  of  12  Edw. 
II,  A.  D.  1318 ;  and  In  our  own  country  nnd» 
federal  laws  In  matters  pertaining  to  revalue 
for  more  than  half  a  century ;  and  by  the 
courts  of  all  the  states  since  the  enactment  of 
laws  regulating  and  prohibiting  the  sale,  man^ 
ufacture,  posaesfdon,  and  use  of  Intoxicating 
liquors.  I  am  not  unmindful  that  generally 
speaking,  forfeitures  of  property  are  sot 
favored  by  the  courts ;  that  they  are  held  to 
be  additional  penalties  imposed  upon  the 
wnmgdoer  or  violator  of  the  law;  and  that 
such  penalties  are  not  to  be  Imposed  unless 
there  Is  some  statutory  authorization  for  so 
doii«.  While  express  menti<m  Is  not  made  in 
the  statute  we  are  now  considering  of  auto 
mobiles,  among  other  things  momerated  as 
subject  to  seizure  and  fbrfeltore,  in  my  Judg- 
ment it  would  be  Indulging  In  a  very  violent 
presumption  to  say  that  It  was  not  Intoided 
that  they  should  be  included  in  tlie  expres- 
sion "other  properly,"  as  used  In  the  stat- 
ute in  designating  what  may  be  seized  and 
forfeited.  More  eQ>eclalIy  la  this  so  when 
experience,  both  before  and  since  the  pas- 
sage of  the  act  has  teught— and  it  is,  and 
has  beau  generally  conceded — that  the  au- 
tomobile employed  In  the  transportation  of 
Intoxicating  liquors  Is  the  most  effective  and 
most  cttea  used  instrumentality  for  the  eva- 
sion of  the  purpose  of  the  statute  vre  liave 
undeE  conslderatltni.  It  Is  a  matter  of  com- 
mon knowledge  Oiat  If  the  statute  is  to  be 
made  eltectlve,  and  is  to  aocomplisb  the  jnuv 
pose  of  Its  enactment,  property  used  for  tbe 
illegal  tranqp(vtattoD  of  intoxicating  llquon 
wlttiln  the  Btato  should  be  forfeited.  A  read- 
ing of  the  statute  gives  a  deep-seated  convic- 
tion that  its  provlslonB  were  Intended  to  be 
both  drastic  and  comprehensive  tn  prescrib- 
ing remedies  for  the  evils  It  se^  to  eradi- 
cate and  for  imposing  effective  peialtles  m 
tiiose  who  vic^te,  or  oeA  to  violate  and 
evade.  Its  provisions.  To  the  end  that  the 
object  of  its  enactoi«it  may  be  attained,  the 
courts  and  the  officers  of  the  law  are  express- 
ly enjoined  to  give  all  of  Its  provlsltms  a  lib- 
eral, not  a  strict  construction.  In  this  re- 
spect I  regard  It  as  mandatory,  more  eq^e* 
dally  upon  the  courts.  To  deny  the  power 
of  the  court  under  this  statute  to  forfeit  au- 
tomobiles used  In  the  nnlawfnl  transportation 
and  furnishing  of  Intoxicating  liquors  Is  to 
say  either  that  the  autwnoblle  bears  no  rela- 
tion to  the  evils  songht  to  be  eradicated  by 
the  statute,  or  that  the  legislative  body  that 
enacted  the  law  had  no  regard  whatever, 
when  providing  fbr  Ite  enforcement  for  Oie 
well-known  artifices  adt^ted  and  used 
those  who  might  seek  to  render  the  act  inop- 
erative. As  suggested  by  Mr.  Justloe  FBICS 
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In  bis  dissenting  opinion :  *Tet  It  be  remon- 
bered  that  all  laws  of  this  state  must  be 
Uberally  construed  and  so  as  to  effectuate 
tbeir  puiiMses.  That  has  always  been  the 
nile  and  policy  of  this  courL" 

The  well-known  text-writer,  Henry  Camp- 
bell Black,  In  his  work  on  Interpretatloii  of 
Laws,  at  page  132,  lays  down  the  following 
as  a  rule  of  construction : 

"It  ia  presumed  that  the  Legislature  Intends 
to  impart  to  Ita  enactments  such  a  meaning  as 
will  render  them  operative  and  effective,  and  to 
prevrat  pereons  from  eluding  or  defeating  them. 
Accordingly,  in  case  of  any  doubt  or  obscurity, 
the  conitructioD  win  be  such  as  to  carry  out 
these  objects." 

And  in  this  connection  this  learned  antbor 
further  says: 

'^n  construing  a  statute,  of  whatever  class  It 
may  be,  an  interpretation  must  never  be  adopted 
which  will  render  the  act  ineffectual  or  defeat  its 
purpose,  if  it  wili  admit  of  any  other  reasonable 
construction;  but,  on  the  contrary,  the  legisla- 
tive intention  to  make  an  efficient  and  enforcea- 
ble law  must  be  presumed,  and  the  construction 
must  be  such  as  to  give  it  force  and  effect,  and 
accomplish  the  purposes  lior  which  it  was  de- 
signed." 

I  very  much  appreciate  what  has  been  said 
by  my' learned  and  highly  esteemed  associate 
Mr.  Justice  FRICK,  that  under  our  system 
of  Jnrlspmdence  the  courts  should  never  as- 
sume l^Islatlve  functions.  I  have  the  con- 
scientious conrlctlon  that  the  statute  before 
US,  both  in  spirit  and  tetter,  directs  the  sei- 
zure not  only  of  liquors  and  vessels,  but 
"other  property,"  in  which  must  be  included 
the  automobile  or  any  other  Instrumentality 
used  by  violators  of  the  law  In  the  illegal 
traosportatlon,  furnishing,  and  disposition  of 
intoxicating  lli:in(Hrs  within  our  state.  As  I 
Tlew  It,  any  other  construction  would  be  ren- 
dering the  words  "other  property"  mean- 
tnglesB.  As  a  conrt  actli^  within  Its  proper 
Biribere,  we  have  no  better  right  to  read 
words  out  of  a  statute,  when  placed  there 
with  leglalatire  intent  and  tor  the  purpose  of 
affording  an  effective  means  of  enforcement 
of  the  statute,  than  we  have  to  read  words 
into  the  statute  when  not  there  nor  Intended 
to  be  by  the  lawmaker.  In  either  case  as  a 
court  we  would  be  assuming  purely  leglAa- 
tlve  functions,  and  would  not  be  adminis- 
tering ttie  law  at  we  find  it 

OIDBON,  J.  On  the  question  of  the  power 
of  the  court  to  order  a  forfeiture  of  the  au- 
tomobile in  question,  which  may  be  designat- 
ed 88  the  paramount  or  important  question 
for  decision,  I  agree  in  botti  the  reasoning 
and  the  results  reached  by  Justices  WI}BEB 
and  THURMAN.  I  concur  In  the  reversal  of 
the  Judgment  for  prejudicial  error  on  the 
part  of  the  trial  court  in  its  Instructions  to 
the  ,1ury.  On  that  point  I  understand  there 
Is  no  division  of  oplnltHU 


FRICE,  J.  (dissenting).  I  K^ret  fhat,  aft- 
er most  careful  reflection  and  consideration, 
I  am  unable  to  concur  In  ^ther  the  reaaoo' 
ing  of  my  associate  Mr.  Justice  WEBEB^  <»■ 
the  concluaioDS  reached  by  him  upon  the 
question  of  the  rlgbt  to  oonflseate  or  forfeit 
the  automobile  in  which  the  intoxicating  liq- 
uors in  question  In  this  proceeding  were 
found  and  seized,  and  upon  the  question 
that  the  proceedings  in  question  must  be 
more  liberally  construed  because  they  par^ 
take  of  the  nature  of  ctvU  proceedings,  as 
hereinafter  explained. 

In  view  of  the  importance  of  the  questton, 
and  in  view  that  In  my  Judgment  some  of  the 
most  elementary  and  important  rules  of  In- 
terpretation, as  well  as  some  of  the  control- 
ling provisions  of  the  Prohibitlwi  Act,  have 
either  been  disregarded  or  misapplied  by  my 
Assodate  in  construing  the  act,  I  feel  con- 
strained to  set  forth  my  views,  as  tvleffy  as 
may  be  under  the  circumstances,  why  I  can- 
not yield  assent  to  the  condusions  reached. 
For  me  to  merely  express  a  general  dissent 
would.  In  my  Judgment,  amount  to  a  disre- 
gard of  duty. 

In  order  to  afford  the  reader  a  better  nn- 
derstanding  of  the  real  differences 'betweea 
myself  and  fey  Associate,  It  becomes  neces- 
sary for  me  to  refer  to  the  various  provisions 
of  the  act  much  more  fully  than  he  has  seen 
fit  to  do.  Indeed,  from  the  v^  meager  out- 
line ot  the  provisions  ct  the  act  In  the  opin- 
ion of  Ur.  Justice  WEBEB  I  cannot  conceive 
how  any  reader  of  the  opinion  can  well  ar> 
rive  at  any  satisfactory  contusion  with  re- 
spect to  whether  the  construction  he  has  giv- 
en the  act  is  or  is  not  the  correct  one. 

While  the  act  is  of  great  Imgth,  coverlnip 
20  pages  of  the  1917  Laws,  and  for  that  rea- 
son It  is  utterly  impractical  to  set  It  forth  at 
length  In  an  opinion,  yet.  In  my  Judgment,  It 
contains  certain  controlling  provisions  wtaldk 
must  be  constantly  kept  in  mind  If  a  correct 
interpretation  la  to  be  obtained,  rnuwe  pio- 
Tfsiras  should,  and  can,  be  stated  in  an  opin- 
ion. For  the  pnrpoee,  therefore^  of  giving  the 
reader  an  <vpOTtiuiity  to  pass  jxpoa  the  con- 
trolling provisiMia  of  the  act,  I  shall  her^ 
set  forth  as  many  of  them  as  I  deem  neces- 
sary to  a  full  understanding  of  them.  In  do- 
ing so  I  shall  refer  to  the  original  act,  wtaidL 
constitutes  diapter  2  of.  the  Laws  (HT  Utab 
1917.  While  I  shall  refer  to  the  oil^al  sec- 
tions of  that  chapter,  I  Aall,  however,  also^ 
In  parenthesis,  give  the  corresponding  num- 
bers of  the  secUons  of  the  act  as  they  now 
exist  in  Gomp.  Laws  Utah  lOlT. 

Mr.  Justice  WEBER  has  given  section  1 
(3S4i)  of  the  act  In  full,  to  which  I  shall  re- 
fer later.  Section  2  (3342)  consists  of  defini- 
tions merely.  Section  8  (3343)  is  copied  in 
full  In  the  opinlcm  of  Mr.  Justice  WEBESfc. 
Section  4  (3344)  relates  to  the  enforc«nent  of 
the  act,  and  section  6  (3345),  among  other 
things,  provides  that  a  "violation  of  any  ot 
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the  iiroTU<Hi^  of  ttw  act.  If  not  oUierwise 
IwoTlded.  shall  be  punlabed  by  tbe  Impost* 
Uon  of  "a  fine  of  not  less  than  $50  nor  more 
than  $299,  or  by  Imprisonment  in  the  county 
jail  for  not  less  than  thirty  days  nor  more 
than  six  months,  or  both  such  fine  and  Im- 
prisonment." It  is,  however,  also  provided 
that  a  second  t^ense  against  any  at  the 
provl^ons  of  the  act,  except  becoming  Intox- 
icated and  drinking  Intoxicating  Uquors  in  a 
public  place,  etc.,  constitutes  a  felony,  and 
subjects  tbe  offender  to  Imprisonment  "In  the 
state  priscm  at  hard  labor  for  not  lew  than 
three  months  nor  more  than  two  years." 
Section  6  (3346),  section  7  (3847),  section  8 
(3348),  and  section  9  (3349).  while  containing 
some  matters  indicating  the  purpose  of  the 
act,  yet  the  provisions  therein  contained  have 
no  material  bearing  upon  the  real  questions 
involved  here,  and  hence  those  provisions 
need  no  farther  consideration.  Section  10 
(BSOOi,  80  far  as  material  bere,  provides: 

**An  premises,  bnildiiigs,  vehides,  boats,  snd 
all  other  plaom  where  intozicatliig  liquors  an 
manufactured,  sold,  bartered,  kept,  stored,  oi 
given  away,  or  used  In  violation  of  law,  or 
where  persons  are  permitted  to  resort  for  tbe 
drinking  of  Intoxicating  liquors  as  a  Iwrerage, 
or  where  intoxicating  llqaora  are  kept  for  nao, 
•lie,  barter,  or  delivery,  In  violation  of  kw, 
*  *  *  are  herein  dsdaied  to  be  eonunon  nui- 
sances.*' 

"Common  nuisances"  may  be  enjoined  and 
abated  1^  actions  In  equity  and  the  property 
disposed  of  or  aeHi  as  provided  In  sectloo  11 
(3B3S3).  Section  12  @3B2y  makes  all  leases 
void  in  case  the  pronlses  are  used  contrary 
to  the  pTovisl<»i8  of  Oie  act,  and  section  13 
(8353)  makes  the  owner  of  the  premises  gnll- 
ty  If  be  knowing  permits  fhem  to  be  used 
contrary  to  fbe  provlslona  of  tbe  act 

GMuIng  now  to  tbe  more  important  secti(His 
of  the  act,  I  must  set  tbem  forth  more  in  de- 
tail. 

Section  14  0854),  among  oth«r  things,  pro- 
vides: 

"St  any  district,  county,  dty,  or  town  attor- 
ney or  any  peace  oflScer  or  any  other  pmon 
has  probaUe  cause  to  believe  that  liquors  are 
possessed,  mannf acta  red,  sold,  bartered,  given 
away,  or  otbenHse  famished  In  vitdatlon  of  this 
titles  or  ars  kept  for  the  purpose  of  seUing,  bar- 
tering, or  living  away  or  otherwise  furnishins 
In  violation  of  law,  it  shall  be  the  duty  of  any 
Budi"  officer  or  iterson  to  file  with  tbe  judge  of 
tbe  district  court  or  justice  of  the  peace  wrl^ 
ten  Information  of  the  facts,  and  tno  informant 
aforesaid  "shall  describe  aa  particularly  as  may 
be  tbe  place,  and  the  names  of  tbe  persons,  ft 
known,  participating  in  such  unlawtid  act** 

It  !■  fnrOier  provided  that  a  warrant  shall 
Issne  which  shall  command  the  ofllcer  to 
aeardi  the  place  or  places  described  in  the 
warrant,  and  If  he  finds— 

"liqaora  In  unlawful  iKwsession  or  use,  to  ar- 
z«st  perB(His  found  therein  In  sudi  place  and 


bring  them  befbre  saM  court;  and  to  seise  ib» 
said  hqnors  vAth  the  ve$aA  contalMing  them 
and  aU  implementa,  furniture,  and  fiaitwret  used 
or  l»pt  for  MwA  iUegaZ  acts,  and  keep  tbe  same 
securely  until  final  action  be  had  thereon." 

That  section  further  provides  that,  U  no 
person  is  found  In  possession  of  the  place 
searched,  the  officer  shall,  nevertheless^  seize 
and  "shall  securely  keep  all  liquor  and  other 
things  so  seized,"  etc 

Section  15  (836tQ,  among  other  things,  pro- 
vides: 

"When  any  liquor,  vessds,  property,  or  other 
tbiogs  shall  have  been  seized  by  virtue  of  any 
such  warrant,  the  same  ahall  not  be  discharged 
or  returned  to  an;  person  claiming  the  same 
by  reason  of  any  alleged  Inaaffidency  of  descrip- 
tion in  the  warrant,  of  the  Uqoor,  property, 
or  place,**  etc; 

It  is,  however,  provided  that  any  claimant 
shall  have  tbe  right— 

be  heard  on  the  merits  of  the  ease;  and 
final  judgment  of  convietimi  in  such  proosed- 
Ings  shall  In  all  cases  be  a  bar  to  all  suits  fbr 
the  recovery  of  any  liquors  or  other  things 
eetzed,  or  of  the  value  of  same,  m  for  damages 
alleged  to  arise  tnj  reasmi  oi  the  sdsing  and  de- 
tenti«  thweof." 

Section  16  (3356)  merely  provides  that  the 
payment  of  internal  revenue  to  the  United 
States  shall  be  prima  fiule  evidence  co^ 
tain  facts. 

Section  17  (3357)  Is  another  very  long  sec- 
tion, which,  among  other  things,  provides 
that,  in  case  any  warrant  Is  issued  by  a  Jus- 
tice of  the  peace  which  shall  be  returned 
showing  "that  liquors,  vessels,  or  other  things 
used  for  purpose*  of  seUinff,  or  otherwise  dis- 
posing of  such  Mquorf  contrary/  to  law"  were 
found,  the  Jurisdiction  of  the  justice  of  tbe 
peace  shall  cease,  and  he  shall  forthwith 
'^rtlfy  the  record  and  all  files  to  the  district 
court  of  the  county  in  whldi  said  premises 
are  situated,"  and  said  district  court  is 
then  required  to  proceed  to  final  Judgment 
When  the  papers  are  filed  in  the  district 
court  the  cleric  thereof  "shall  fix  a 
time  for  hearli^  said  matter,**  and  shall 
cause  a  notice  "to  be  left  at  the  place  where 
said  liquors  wera  seized,"  and  If  a  pbrwm  la 
described  in  said  warrant  notice  must  be  left 
at  his  "last  known  and  usual  pl«»  ot  lesi- 
dokce."  All  perania  claiming  any  interest  In 
the  things  seized  may,  after  tntSx  notice,  ap- 
pear "and  show  cause,  If  any  they  have,  why 
said  UffHors,  together  with  Me  veiaeli  to 
tchich  the  same  ore  contained,  and  other 
property  sAould  not  be  forfeUeA."  The  sec- 
tion further  iwovldea :  ''Wh^lier  any  person 
shall  so  appear  or  no^  said  coart  shall,  at 
the  time  fixed,  iwooeed  to  tike  trial  of  tbe 
case,  and  the  cmin^  or  district  attorns 
shall  appear  before  said  court  and  prosecute 
said  Information,  and  show  cause  why  said 
liquors,  vessels,  or  other  properttf  should  be 
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Adjudged  f(Hf elted,**  It  Is  flien  fartber  pro- 
vided that  "the  trial  of  each  case  may  be  the 
Bame  sutetanUaUy  a«  In  the  cases  of  crimi- 
nal prosecutions  before  sudk  courts."  It  is 
further  provided  that  if  any  perscm  Aall  ap- 
pear and  shall  make  written  claim  that  "said 
liquors,  vessels,  or  other  inoperty,  or  any 
part  tbereot,  claimed  by  bim,  were  not  own- 
ed or  kept  with  Intent  to  be  used  in  Tl<^tlon 
of  the  law,  s.acb  party  defendant  may  de- 
mand a  Jury  to  try  the  issue,"  and  if  the  Is- 
sue is  found  against  him  "the  said  court 
shall  rendor  Judgment  that  said  Uguort,  ve$- 
<el«,  or  other  property,  or  anu  part  thereof, 
he  forfetted."  It  Is  then  provided  that  any 
person  appearing  may  appeal  from  the  Judg- 
ment. 

Section  18  (335S)  provides:  "Whenever  It 
shall  be  finally  decided  that  the  liquort,  ves- 
sel* or  other  property  seized  at  aforesaid  are 
JorfeUed,"  the  court  shall  issue  a  written  or- 
der directing  the  officer  "forthwith  publicly 
to  destroy  said  liquors,  vessels,  or  other  prop- 
erty; provided,  however,  that  if  some  of 
such  property  except  liquors,  can  be  used  for 
lawful  purposes,"  such  property  may  be  sold 
and  the  proceeds  paid  into  the  county  treas- 
ury. If  It  is  finally  decided  that  tbe  *ilquors 
or  other  property  so  seized  are  not  liable  to 
forfeiture,"  the  same  shall  be  restored  to  the 
claimant,  etc. 

Section  10  (3368)  being  the  one  under 
whldi  tbe  ant<Huoblle  involved  in  this  case 
was  taken,  I  give  It  In  fall : 

"When  A  vi(^tion  of  any  providons  of  this 
title  shall  occur  in  the  presence  of  any  eheriff, 
constable,  marshal,  police  officer,  or  other  offi- 
cer bavins  power  to  eerre  criminal  process,  it 
■ball  be  the  duty  of  such  officer,  without  war- 
rant, to  arrest  the  off<:uder  and  seize  the  intoxi- 
caciof  liquors,  vessels,  and  other  property  so 
unlawful^  used,  and  to  take  sudi  offender  or  of- 
fenders immediately  befus  the  court  or  juds« 
luving  Jurisdiction  In  the  premises,  and  there 
make  complaint  under  oath,  chargins  the  ofEense 
so  committed;  and  be  ahall  make  retom,  set- 
ting forth  a  particular  description  of  the  liq- 
uors, Tessela.  and  other  property  seised,  and  of 
the  place  where  tbe  same  were  seized ;  where- 
upon tbe  court  or  judge  shall  issue  a  warrant 
commanding  and  directlag  the  offieor  to  hold 
safely  tiie  property  ao  seised  in  his  possession 
until  discharged  by  doe  process  of  law;  and 
sndi  property  shall  be  held  in  like  manner  as 
if  the  seixure  had  been  made  under  a  warrant 
therefor. 

*'If  any  peace  officer  shall  have  probable  cause 
to  bdlere  any  person  has  on  or  about  his  per- 
son in  any  kind  of  receptacle,  or  in  any  vehicle 
under  his  control,  liquors  in  any  quantity,  in 
vkdation  of  any  of  the  provisions  of  this  title, 
sod  peace  officer  shall  have  authority  to  exam- 
ine audi  vehicle  and  receptade  and  the  eontoita 
tbereof,  and  the  finding  of  any  liquors  in  the 
possession  of  sudi  person,  or  under  bis  control, 
not  bearing  a  permit  of  a  Justice  of  the  peace 
ax  a  tag  or  label  of  tbe  Attorney  General,  shall 
be  prima  facie  evidence  that  aocb  liquors  were 
kept  for  an  unlawful  purpose,  and  such  person 
shall  be  forthwith  arrested  by  such  officer." 


Tbe  Italics  In  Qtt  foregoing  quotations  are 
all  mine,  and  are  naed  manly  to  direct  tbe 
reader's  attention  to  what,  tat  my  JndgmoU;- 
are  some  of  the  oontrolllng  provlalana  of  the 
act. 

The  other  23  sections  of  the  act,  while  Im- 
portant in  many  respects,  nevertheleas  have 
no  bearing  upon  tbe  real  question  here  in- 
volved, namely,  the  pownr  of  a  court  to  for- 
feit antomoblles  and  other  instramoitaUtlea 
used  08  a  means  in  transporting  liquors  con- 
trary to  tlie  provlsl<m8  of  the  act 

In  view  of  the  forgoing,  I  nabedtottngly 
assert  that  if  the  conrts  of  this  sUte  have 
the  power  to  confiscate  or  forfdt  automobiles 
or  any  other  proper^  vrtd<ib  may  be  used  as 
a  means  of  transporting  or  carrying  intoxt 
eating  liquors  within  this  state  contrary  to 
the  provisions  of  the  act,  such  power  most  be 
implied  from  what  Is  said  In  those  portima 
of  the  act  which  I  have  quoted  from  In  this 
opinion.  Certainly  no  one  will,  nor,  In  my 
judgment,  could,  consistently  contend  that 
such  a  poww  is  otpressly  conferred  In  the 
act  In  view  of  that  fact  It  becomes  neces- 
sary to  carefully  examine  the  language  used 
in  tbe  act,  and  from  what  is  there  sold  de- 
tevmlne^  If  possiUe^  the  intention  ta  the  Leg^ 
islature. 

In  order  to  arrive  at  such  intention  I  shall 
invoke  tbe  simplest  canon  or  rule  of  interpre- 
tation first  This  rule  or  canon  merely  re- 
quires that  the  language  used  be  applied  and: 
limited  to  tbe  subject-matter  under  consid- 
eration by  the  lawmakers,  and,  unless  techni- 
cal terms  are  used,  give  tbe  words  employed 
their  usual  and  ordinary  meaning,  and,  if 
IKissible,  give  each  sentence,  phrase,  or  word 
used  due  consideration  and  effect.  In  this 
connection  It  is  important  to  keep  in  mind 
that  vehicles  were  dearly  in  the  minds  of  the 
legislators  in  passing  the  act  That  fact  is 
clearly  and  conclusively  established  by  refer- 
ring to  sections  10  (3350)  and  19  (3359)  of  tbe 
act  In  the  section  first  referred  to  the  term 
"vehicle"  is,  however,  clearly  used  as  desig- 
nating a  place  and  nothing  else.  It  is  there- 
fore impossible,  under  any  rule  of  construc- 
tion, to  associate  the  term  "vehicle,"  as  used 
in  that  section,  with  the  idea  of  Its  use  as  an 
instrument  or  means  of  transportation.  We 
may  therefore  lay  section  10  out  of  considera- 
tion. Tbe  word  "vehicle"  is  next  used  in  sec- 
tion 19  ^359),  and  It  is  there  used  in  connec* 
tion  with  the  right  of  the  oflScer  to  "examine" 
it  for  the  purpose  of  determining  whethor 
there  is  any  intoxicating  liquor  in  such  vehi- 
cle. There  Is  absolutely  no  mention  or  ref- 
erence, either  directly  or  indirectly,  to  any 
vehicle  In  any  other  part  of  tbe  act  or  In  con- 
nection with  any  use  or  purpose  except  such 
as  I  have  just  mentioned.  Nor  was  It  neces- 
sary to  epe&k  of  or  mention  vehicles  in  tbe 
other  portions  of  the  act  for  the  simple  rea- 
son that  the  snbject-matter  of  those  sections 
(which  Is  made  manifest  from  the  excerpts 
I  have  quoted)  Is  the  unlawful  manufacture^ 
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poMCBrion,  sale,  giving  away,  «  other  dis- 
position of  Intoxicating  Uqvon.  Xbe  iwoper- 
tj,  thet«fore,  tbat  Is  spoken  of  In  tbose  sec- 
flons,  as  Is  clearly  Indicated  by  the  language 
need  therebit  was  the  property  used  In  con- 
nectlon  with  the  Illegal  raannfactnre,  possee- 
alon,  sale*  tfvlng  away,  or  vtbae  disposition 
of  Intoadeatlng  llqiuna.  The  wwd  "disposi- 
tion," as  here  wed,  eertalidy,  cannot  refer  to 
transporti^ifm.  No  one^  I  think,  can  or  will 
•0  contend.  There  is  not  a  word  In  any  of 
OuMo  sectiCHis  whldi  refers  to  property  of 
any  kind  or  Aaracter  that  may  be  declared 
forfeited  enept  snch  as  Is  used  In  connection 
with  the  nnlawfol  purposes  I  have  Just  men- 
tioned. This  fact  Is  dearly  estaUMied  by 
Oi»  language  that  Is  used  In  the  act  autfacnrlfr 
Inff  the  selsure  and  forfeitiire  of  certain  proi^ 
«ty.  The  language  there  need  In  those  sec- 
tions, In  and  of  itself,  refutes  the  contention 
that  aatomobUes  and  aU  OUier  hutmmentalir 
ties  that  may  be  used  as  a  means  of  trans- 
porting or  carrying  Intozlcatliig  liquors  con- 
trary to  the  proTlsions  of  the  act  are  subject 
to  eonflscatlon  or  forfdtnre. 

What,  then.  Is  the  property  tbat  the  act  ex- 
pressly authorises  to  be  seized?  The  oflOcer 
is  directed  to  seise  only  "the  said  liquors  with 
the  Tessela  containing  them  and  all  the  im- 
plements, furniture  and  fixtures  used  or  kept 
for  such  Illegal  acts."  There  Is  thus  an  ex- 
press llmitatloD  respecting  the  character  of 
property  that  may  be  seised,  which  is  liquors, 
the  TeraeOs  containing  them,  and  all  imple- 
motts,  furniture,  and  fixtures  kept  and  used 
for  such  illegal  acta.  What  are  the  Illegal 
sets  referred  to?  They  are  '*Uiat  liquors  are 
possessed,  manufactured,  sold,  bartered,  giv- 
en a^ray,  or  otherwise  furnished  in  violation 
of  this  act,  ta  are  kept  for  the  purpose  of 
sdling,  bartering,  or  giving  away  or  other- 
wise famishing  In  violation  of  law."  Those 
are  the  acts  referred  to.  and  the  things  nam- 
ed are  the  things  that  may  be  seized.  What 
is  said  respecting  the  ootirf  s  power  to  de- 
clare a  forfeiture  is  absolutely  limited  to  the 
Uilngs  I  have  enumerated  and  can  refer  to 
nothing  el8&  It  is  manifest  that  whatever 
terms  may  be  used  in  the  act  in  referring  to 
the  sale  or  forfeiture  of  the  property  seized 
must  be  limited  strictly  to  the  property  au- 
thorized to  be  seized.  What  Is  there  in  the 
act,  therefore,  which  authorizes  the  conflsca- 
tlon  or  forfeiture  of  automobiles  or  any  other 
instrumentality  that  may  be  used  merely  as  a 
means  of  transportation?  I  unhesitatingly 
assert  that  there  is  absolutely  nothing. 

But,  as  I  understand  Mr.  Justice  WEBBR, 
be  q)eclally  relies  on  section  19  (3359)  as  au- 
tiiorlzing  the  seizure  and  forfeiture  of  anto- 
moblles  and  all  other  InstrumentalitleB  used 
as  a  means  of  transportation.  Again,  I  most 
respectfully  submit  that  there  is  nothing  in 
tbat  section  which,  under  any  rule  or  canon 
of  construction,  Justifies  such  conclusion. 
That  section,  at  most,  authorizes  the  ofilcer 
to  "seise  the  intoxicating  liquors,  vessels  and 
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other  property  so  unlawfully  used,"  etci 
That  section,  however,  also  authorizes  snch 
officer.  In  case  he  has  probable  cause  to  be- 
lieve that  any  person  has  "in  any  klud  of  re- 
c^tade  or  In  any  vehicle  under  his  control, 
liquors  in  any  quantity,  In  violation  of  any  of 
the  provtskms  ot  this  act,  such  peace  officer 
thaU  have  amthorttif  to  eaamtne  tw^  veMete 
and  receptacle  ani  tlie  amtentt  thereof^  and 
if  he  finds  any  liquor  without  a  permit  from 
a  Justice  of  the  peace,  or  having  the  tag  or 
labd  of  the  Atto^y  Qeneral,  the  possession 
constitutes  prima  facte  evidence  that  the  liq- 
uors so  found  are  "kept  tot  an  nnlawfol  pur- 
pose, and  avch  person  »haXl  be  forthwith  ar- 
retted by  tueh  offloer.**  Now,  what  is  there 
in  that  section  which  authorises  the  seizure, 
much  less  the  confiscation  or  forfeiture,  of 
the  vehicle  mentioned  therein,  whether  It  be 
a  wagon,  a  carriage,  an  automobile,  or  what 
not?  Here  the  term  '^vehicle"  is  thus  ex- 
pressly used,  but  In  connection  therewith  the 
act  expressly  limits  the  right  of  the  officer  to 
'^examine  said  vehicle*  for  the  sole  purpose 
of  ascertaining  whether  any  Intoxicating  liq- 
uors are  contained  therein.  If  he  finds  such 
liquors,  the  act  expressly  directs  what  he 
shall  do.  There  Is  tiierefore  nothlxq^  dther 
In  section  19  (SS59)  or  In  any  other  section 
of  the  act;  which  confers  power  or  authority 
to  seize  and  confiscate  any  veblde  or  auto- 
mobile. A  careful  examination  of  all  the 
provisions  of  the  act,  therefore,  irresistibly 
leads  to  the  condusion  that  the  omflscation 
of  automoUIes  Is  not  authorized. 

If,  In  addition  to  the  foregoing,  some  of 
the  mfwt  dementary,  yet  Important,  rules  of 
interpretation  and  construction  are  applied, 
the  same  result  follows.  I  now  refer  to  the 
general  rule  that  wKen  the  oinmeratlon  of  a 
special  class  of  subjecte  or  things  Is  followed 
by  a  genoral  dause  In  which  subjects  are 
enumerated  whldi  are  not  enumerated  In  the 
special  class,  the  subjects  ot  things  that  are 
enumerated  in  the  general  dause  must  be 
limited  to  such  subjects  or  things  as  partake 
of  the  same  nature  as  those  which  are  enu- 
merated in  the  special  class.  This  doctrine 
is  commonly  known  as  the  doctrine  of  ejns- 
d«n  generis.  The  doctrine  Is  i^uently  ap- 
plied, and,  under  circumstances  like  those  in 
this  case,  I  may  say  has  universally  been  ap- 
plied. The  foUowbig  are  a  few  of  the  nu- 
merous well-considered  cases  which  might  be 
dted  where  the  doctrine  has  been  Illustrated 
and  Killed,  and  the  exceptions  stated,  to 
which  I  shall  refer  again  later:  City  of  St 
Lonis  V.  Leughlln.  49  Mo.  659;  State  v. 
South,  136  Mo.  673,  38  S.  W.  716 ;  Transpor- 
tation Co.  V.  Tobln,  19  App.  D.  O.  489;  Am- 
bler V.  Whipple.  139  III.  311,  28  EI  841.  82 
Am.  St  Rep.  202;  Philips  v.  Christian  Coun- 
ty, 87  lU.  App.  481;  State  v.  Walsh,  48  Minn. 
444,  45  N.  W.  721 ;  Ex  parte  WiUlams,  7  CaL 
Unrep.  301,  87  Pac.  665 ;  People  v.  Bdelstdn, 
91  App.  Div.  447,  86  N.  T.  Supp.  861 ;  Ala- 
bama V.  Montague,  117  U.  S.  900,  6  Sup.  Ct 
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911,  20  Ll  Xd.  1000;  Benlcfc  t.  Boyd,  M  Fa. 
66S.  44  Am.  124;  State  t.  Schnchmaiiii, 
188  Ho.  111.  112,  38  S.  W.  85,  84  S.  W.  842; 
State  T.  Jackson,  168  lad.  884r^  81  M.  B. 
62 ;  American,  etc..  Go.  r.  Tlrginia,  etc,  Co., 
9iya.272,21  S.  E.466. 

In  fillips  T.  Ohristlan  County,  suprat  the 
rule  1b  stated  In  the  following  words: 

"It  is  a  familiar  rule  in  the  coustruction  of 
statutes  that  Uie  enameration  of  a  special  daas 
subjects,  f<^wed  by  a  general  clause  intend- 
ed to  »il»race  subjects  not  enumerated,  tbe  cen- 
eral  clause  will  be  construed  to  indude  only 
subjects  that  partake  of  the  same  natore  as 
those  already  mentioned.*' 

In  connection  with  the  rule  Juat  stated 
there  is  another  which  Is  that  in  case  any 
number  of  subjects  are  enumerated,  which 
enimieration  Is.  following  by  a  general  state* 
ment,  such  as  "other  proper^"  or  "other 
things,"  eta,  the  property  or  things  contained 
in  the  general  statement  cannot  be  of  a  class 
superior  to  those  stated  in  the  special  enu- 
meration. The  rule  is  well  stated  in  Ambler 
T.  mipple,  138  lU.  at  page  817,  28  N.  B.  at 
page  842,  82  Am.  St  Rep.  at  page  206^  as  fol- 
io wa: 

"It  is  also  a  general  rule  of  statutory  con- 
stmction  that  general  words,  following  an  enu- 
meration of  particular  cases,  apply  to  cases  of 
the  same  kind  and  description;  and  [such  enu- 
merated] things  inferior  shall  not,  by  gsneTal 
words,  be  constmed  so  as  to  extend  to  and  em- 
brace those  which  are  superior." 

It  iB  also  illustrated  In  People  t.  Sdelstein, 
supra,  in  the  following  words: 

"Tba  ssnltary  code  of  the  city  of  New  Tork 
(section  190),  providing  thst  no  person  owning 
a  stable  or  other  premises  shall  keep  ther^ 
any  dog  'or  other  animal'  which  shall,  by  noise, 
disturb  any  person  in  the  Ticinity,  does  not  ap- 
ply to  horses  kept  in  staUes,  but  only  to  dogs 
and  other  animals  of  the  same  kind." 

Tfae  <n)l7  exceptlmk  to  the  rule  la  that  If  all 
the  Infttior  subjects  are  mnmerated,  *and 
such  enumeration  Is  followed  by  a  general 
statement  referring  to  other  things  or  other 
property,  thai.  In  order  to  give  the  general 
statement  force  and  effect,  the  other  things 
OT  other  pbiperty  may  be  of  a  class  soparloc 
to  those  QKclaUy  eoumerated.  If  anch  were 
not  the  case  the  other  things  or  other  proper- 
ty mentioned  would  be  entirely  excluded 
from  consideration,  which  would  result  In 
violating  another  cardinal  rule  of  construc- 
tion, namely,  that  all  Hat  is  said  in  a  statute 
must,  if  posBthle,  be  given  force  and  effect 
Thia  latter  rule  has  no  apidicatton  In  this 
case,  because  when  "other  things"  or  **other 
property"  are  mentioned  in  the  act  they  al- 
ways refer  to  property  used  in  connection 
with  the  possession,  manufacture,  sale^  etc, 
of  intnicating  liquors,  as  I  have  already 
pointed  out   See,  also,  Blade,  Interp.  Laws 

(2dSd.)20T. 
In  any  view,  therefore,  there  is  no  escape 


from  the  conclnslon  that  in  using  the  terms 
**otber  property**  or  "other  things,**  the  legis- 
lators did  not  and  could  not  have  intended  to 
include  automobiles,  wagons,  carriers,  cars, 
and  other  instrumentiditles  used  as  a  means 
of  transportation,  all  of  which  Instrumentali- 
ties must  be  included  If  automobiles  shall  be. 

But  then  is  another  oogmt  reawm  wtiy 
automobUes  may  not  be  Induded  in  tbe  terms 
used  In  the  act  As  I  have  pitted  out 
the  act  provtdes  for  drastic  penalties  for  the 
violation  of  any  of  its  unovislais.  Tba  trans- 
portation or  carriage  of  ictoxleatlng  Uquon 
Is  iwobiMted  by  the  act  and  In  case  Its  pro- 
visions are  violated  In  that  regard  the  pen- 
alty for  the  first  offense  is  a  fine  ct  not  leas 
than  900  nor  more  than  f29^  while  a  second 
offense  subjects  the  offender  to  Imprisonment 
at  hard  labor  in  the  state  pris«L  Tbe  poial- 
ties  for  unlawfully  transporting  lnt<ntcatlng 
Uauors  are  ttieraforeiweciselythesameasfor 
any-  other  offense  under  the  act  vxeept  tbe  of- 
fense of  drinking  intoxicating  liquors  or  be- 
coming intoxicated,  for  which  offenaea  the 
lesser  penalties  only  are  pomltted.  It  vnm 
not  neoessaty.  therefore^  to  Impose  forfei- 
ture iqion  the  ground  that  the  act  of  trans- 
porting liquors  would  go  unpunished  or  In- 
sufficiently punished.  Tbo  punidunent  In 
that  regard  Is  drastic,  and  neither  the  pros- 
ecuting officers  nor  the  courts  are  gtvoi  any 
discretion,  and  in  case  any  vloIatlmL  of  Uie 
act  is  committed  prosecution  must  follow, 
and  if  the  evidence  jnstlfles  it  and  it  is  a 
second  offoise,  the  offender  must  be  sntmo- 
ed  to  a  tenn  in  the  state  prison. 

Mr.  Justice  WEBEB,  however,  Insists  Umc 
the  act  in  anestion  In  terms  provides  that 
its  provisions  shall  be' liberally  construed* 
and  that  the  purpose  ttf  flie  act  la  to  mate 
this  state  what  he  is  i^eased  to  term  ''bmw 
dry.**  He  also  refers  to  Gonqb  Laws  UlT. 
I  6888,  which  provides  that  the  Revised 
Stautes  shall  be  the  law  of  this  state  upon 
the-  subjects  covered  by  them,  and  thdr  pro- 
visions shall  be  liberally  construed,  ete.  He 
also  insists  that  the  act  must  be  constraed 
as  thouiAi  it  read  that  all  "other  imq>wty 
so  unlawfully  used  in  the  illegal  transporta- 
Oon  of  audi  intoxicating  liquors"  sh^  be 
forfUtod.  Let  it  be  remembered  that  all 
laws  of  this  state  must  be  liberally  construed 
and  80  as  to  dfectnate  their  purposes.  That 
has  always  ben  the  rule  and  policy  of  this 
court  The  Prohibition  Act  is  therefore  no 
exception  to  the  general  rule.  Liberal  con- 
struction, however,  to  carry  into  effect  the 
provisions  and  penalties  as  they  are  ex- 
pressed  in  the  law,  is  one  IhliK,  while  'Oib- 
eral  construction"  by  whldi  terms  and  coai- 
ditlons  an  read  into  a  law  Is  quite  another 
thing.  To  construe  Oe  provisions  of  the 
law  liberally,  ao  as  to  efftetuate  Us  purpos- 
es, la  not  only  legitimate^  but  la  wholesome 
and  commendable.  To  read  twma  and  con- 
ditlcns  into  law  la,  however,  not  construc- 
tion, but  amoui^  to  legislation,  and,  whim 
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attMDpted  by  die  courts  constitutes  nsnr- 
patl<m  pnie  and  simple.  To  do  the  latter, 
▼bOe  always  objectlonalile,  beoomea  douUy 
80  In  enforcing  penalties,  confiscation,  and 
foifaitares.  Under  the  Amolcan  system  of 
jurisprudence  no  penalties,  oonfiscaUon,  or 
forfeltarea  can  be  Imposed  except  sudi  as 
are  clearly  expressed  In  the  atatnte  Itaelt 
The  conrt  may  no^  under  tbe  guise  of  "lib- 
eral conatmction,"  impose  penalties  not  ex- 
pressly provided  for  In  tbe  statute.  To  do 
that  is  quite  as  penddoDS  as  to  enforce  tliem 
by  ex  post  facto  law.  Ex  post  iActo  a>n- 
structlon  differs  but  little  from  ex  post  facto 
legislation.  Indeed,  ex  post  facto  construc- 
tion is  ta.T  more  objectlonatdab  because,  in 
addition  to  tbat  Tloe  it  also  constitutes  nsur- 
patioQ  by  the  courts.  Let  it  not  be  assum- 
ed that  becanae  It  Is  desirable  to  prevent  the 
traffic  In  intoxicating  ll^iors  In  this  state, 
and  to  thus  make  the  state  "bone  dry,"  and 
that  aucb  a  result  can  better  or  only  be  ef- 
fectlTely  attained  Iv  confiscating  or  tottelt- 
Ing  tbe  Instrumentalities  used  in  transport- 
li^;  or  carrying  llquon^  tbat  sndi  a  result, 
however  laudable  ot  dn^ble,  Justifies  this 
conrt  to  read  smnethlng  into  the  Probibition 
Act;  m  any  ottier  ac^  which  Is  not  found 
therein.  Neither  does  tbe  fact  tbat  the  mem- 
bers of  tids  conrt  may  think  that  the  Leg* 
Islature  Intended  to  accomplish  such  a  re- 
sult justify  this  court  in  supplying  any  poi- 
alty  that  may  be  omitted  from  the  act  All 
persras  have  a  right  to  know  In  advance  pre- 
dsely  what  tbe  pmaltles  are  In  case  any  law 
Is,  or  any  of  Its  provisbms  ate,  violated. 
Th^  can  only  know  that.  If  tbe  penalties 
are  <fl«arly  opresaed  in  the  law  itself.  In 
that  regard  courts  have  no  power  to  go  be- 
yond tbe  poialtles  Qxpressed  bi  tbe  law  for 
ttie  violation  of  any  of  Its  provisions.  If 
there  Is  one  prindple  that  the  courts  of  Eng- 
land and  of  this  country  have  adhered  to 
with  more  tenacity  tliau  any  other,  it  is  the 
one  that  no  penalties  can  be  Imposed  as  a 
punishment  for  any  prohibited  act  except 
such  as  are  expressed  In  the  law  Itself.  I 
shall  <m]y  r^Ber  to  a  few  of  the  aooies  of  cae> 
ee  that  could  be  dted  tm  this  most  Import- 
ant suhject  Among  the  vwy  large  number 
(MC  well'oonsidered  cases  which  illustrate  and 
fully  support  the  foregotaig  fitatemenbi,  I  re- 
fer  to  the  ftdlowlng:  St.  Louis,  ete..  CO.  v. 
United  States,  110  a  a  A.  63, 188  Fed.  101; 
People  V.  Cohen.  94  Hisa  Bep.  36B.  157  N.  X. 
Snpp.  501:  United  States  v.  Weltsd.  246  U. 
S.  538,  88  Sup.  Ot  881.  62  L.  Ed.  872;  Penn- 
sylvania By.  Coi.  Fucello,  91  N.  J.  Law, 
476,  103  Aa  088;  U.  S.  Assurance  Ass'n  v. 
Frederick,  180  Ark.  12,  105  B.  W.-601;  St 
Louis,  etc..  By.  Go.  v.  State.  12S  Ark.  40^  187 
S.  W.  1064;  StatoT.Palan4ne,133La.36.e2 
South.  224:  Kltts  T.  Eltts,  136  Tenn.  814, 180 
8.  W.  875. 

It  must  be  remembered,  aa  I  have  heret<h 
fore  plated  out,  that,  the  provisions  of  Ow 
act  are  highly  penal,  and  that  the  penalties. 


other  than  confiscation  or  forfeitures  are 
quite  drastic.  In  referring  to  the  question 
now  under  condderatlon.  tbe  court  in  St. 
Louis  By.  Go.  V.  United  States,  supra,  said: 

"A  penal  statute  which  creates  and  denounces 
a  new  oBtenBe,  and  tbe  act  under  consideration 
Is  such  a  statute,  ahoiild  be  strictly  construed. 
A  man  ought  not  to  be  punished  unless  he  falls 
plainly  witbin  the  dass  of  persons  specified  as 
puuiahatple  by  such  a  law.  The  defitUtion  of 
offentet  and  the  dastifioation  of  offendert  are 
UffiMlative  and  not  judMal  /tmoUoM,**  etc 
atslies  mine.) 

In  Feojde  v.  Cohoo,  supra,  tbe  Supreme 
Court  of  Mew  York,  in  commenting  upon  a 
statute  wbicb,  Uke  tbe  one  In  queetiim,  imp 
poses  penalties  for  tbe  violation  of  Its  pro- 
vlslfms,  observed: 

"Id  giving  a  construction  to  this  section,  we 
must  bear  In  mind  the  statute  makes  penal  the 
doing  of  something  not  befwe  forbidden  by  law. 
While  the  language  employed  should  be  given  a 
reasonable  construction  tor  the  purpose  of  carry- 
ing Into  effect  the  purimse  of  the  Legislature  In 
framing  the  etatute,  it  cannot  &0  mlarffed  to  m 
to  make  pmal  what  i»  not  plainlv  wriiien  in  the 
atatute  itteilf.  Words  employed  in  such  a  statute 
should  be  given  that  [theirl  ordinary  and  usual 
meaning,  and  should  not  be  so  construed  as  to 
make  oat  a  crime  by  implication."  (Italics 
the  writer's.) 

Thia  states  Uke  law  as  It  la  enforced  taj 
all  tbe  courts  of  thia  country.  If,  for  in- 
stance, a  trial  court  should  undertake  to  im- 
pose a  penalty  of  $800  where  tbe  atatnte  per* 
mita  only  (299,  this  court  would,  on  appeal, 
reverse  the  Judgm^t  aa  being  excessive  and 
unauthorized.  Bare,  however,  automobHea 
that  may  be  worth  several  thousand  dollars 
are  permitted  to  be  confiscated  upmi  the  bare 
Btatement  tbat  tbi^  come  within  the  desig- 
nation of  "other  property"  or  "other  Oiii^*' 

While  It  ia  true  tbat  the  district  court  baa- 
ed its  power  to  forfeit  the  automobile  In 
question  upon  Ibe  word  **implement^  o 
found  in  the  statute  holding  that  the  auto- 
mobile constituted  an  Implement  yet,  as  I 
understand  Mr.  Justice  WEBER,  be  does  not 
base  the  court's  authority  upon  that  ground, 
but  upon  the  ground  that  automobiles  are 
comprehended  within  the  phrase  "other  prop- 
erty** or  "other  things."  Mr.  JusUce  WEB- 
ER, tiberefore,  does  not  agree  with  the  dis- 
trict court  in  respect  of  the  baals  of  author- 
ity to  declare  a  forfeiture  of  automobiles. 
I  am  not  surprised,  however,  tiiat  Mr.  Jus- 
tice WEBER  was  not  Impressed  with  the 
district  court^B  basis  <a  autliorlty.  shice  it  is 
too  clear  fOr  argnmoit  tbat  the  word  "im^ 
pl^ent"  aa  used  In  the  act  refers  to  l>nq;»- 
erty  whidi  la  used  for  purposes  other  than 
transportation.   

Nelthw  does  Mr.  Justice  WEBBB  agree 
with  tbe  dissenting  membw  of  tbe  Supreme 
Court  of  Oklahoma  in  the  case  <tf  One  Oad- 
Ulac  AutomobUe  v.  State  (Okl.)  172  Pac 
62.  Tbe  dlssrater  there  fOund  tbe  tmsls  of 
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authority  to  forfeit  In  tbe  term  "appurte- 
nance" used  in  the  statute.  These  differenc- 
es between  the  several  distinguished  Jurists 
most  strikingly  illu£itrate  the  wisdom  of  the 
rule  of  construction  which  has  prevailed  In 
all  English  speaking  courts  for  centuries, 
that  <nily  such  penalties  as  are  dearly  ex- 
pressed In  a  statute  should  be  enforced  by 
the  courts. 

Before  leaving  Uie  subject,  bowers.  I  de- 
sire to  quote  a  little  furttier  from  the  cases 
dted  above. 

In  United  States  v.  Wettzel,  supra,  the 
Stvreme  Court  of  the  United  States.  Ul  con* 
chiding  the  oirfnl<Ki,  laya: 

"Statutes  creating  and  dining  erlmw  are 
not  to  be  extended  by  intendmKit  because  tlie 
court  thinks  the  Legislature  should  have  nude 
tbem  more  comprehenaive."  Cltlnr  cases. 

I  most  respectfully,  yet  earnestly,  insist 
that  the  vice  of  reading  something  Into  a 
penal  statute  because  in  his  Judgment  the 
Legislature  should  have  included  it,  Is  Just 
what  Mr.  Justice  WEBEB  Is  following  In 
his  opinion  under  the  guise  of  what  be  Is 
pleased  to  call  "liberal  construction." 

The  case  of  Pennsylvania  Ry.  Co.  t.  Fn- 
cello,  aupra,  Is  precisely  like  the  case  last  cit- 
ed. In  U.  S.  Assurance  Ass'n  v.  Frederic^ 
supra,  the  mle  Is  stated  thus: 

"Statutes  providing  penalties  are  strictly  con- 
strued, and  the  penalty  is  not  charged  in  any 
case  unlws  there  is  express  statutory  authorisa- 
tion." 

A  mom^f  8  reflection  should  suffice  to  con- 
vlnce  any  one  ttiat  this  Is  the  only  safe 
course  to  follow  as  a  guide  In  construing 
and  eafordttg  penal  statutes,  and  espedally 
in  confiscating  or  forfeiting  an  offender's 
property  In  addition  to  the  Imposition  of  a 
flne  or  Imprisonment,  or  both,  as  provided 
for  In  the  statute. 

To  the  same  effect  Is  8b  Louis,  etc^  By. 
Co.  T.  Stete,  supra. 

In  Stete  T.  Palanque  supra,  the  role  Is 
steted  In  the  first  beadnote  thus: 

"The  courts  will  not  apply  a  penal  statute  to 
a  case,  not  within  the  obvious  meaning  of  the 
language  employed,  even  thongh  It  be  within  the 
ndschief  to  be  remedied.  What  the  Legislature, 
through  inadvertence  or  otherwlee,  omits  from 
such  a  statute,  the  courts  cannot  supply ;  their 
duty  being  to  interpret,  not  to  amend,  the  law." 

Kitts  V.  Kltte,  supra;  is  to  the  same  effect 
In  State  v.  Le  Blane,  110  Ma  142,  08  AtL 

119,  it  is  said : 

"A  criminal  offense  cannot  be  created  by  in- 
ference or  implication,  nor  can  the  effect  o(  a 
penal  statute  be  extended  beyond  the  plain 
meaning  of  the  language  need." 

In  Harter  t.  Repp,  80  N.  J.  Law,  630,  77 
AtL  1030,  a  penal  stetute  Is  defined  thus: 

"A  'penal  statute'  is  one  which  enforces  a  for- 
fdture  or  penalty  for  transgreBsing  ite  pnM- 
noBS  or  doing  a  thing  prohibited.   'Penal'  is  a 


much  broader  tenn  than  'criminal,*  and  Includes 
many  statutory  enforcements  of  police  regula- 
dons  the  violations  of  which  are  in  no  sense 

crimes." 

As  a  matter  of  course,  all  the  acts  for 

which  poialtles  provided  for  In  the  act  here 
in  question,  Inifludlng  forteitiuefl^  are  im- 
posed constitute  orlmes  uiuler  onr  statute^ 
Indeed,  a  repetition  of  any  prohibited  act,  ex- 
cept as  hereinbefore  stated,  constitutes  a  fd- 
ony.  In  view  tbraefore,  that  there  can  be  no 
forfdtnre  ucept  In  oonnectimi  with  tiie  oom- 
raisslon  of  a  crime,  the  provlalona  of  the  act 
in  qnestioD,  within  the  definltitm  of  the  Si^ 
preme  Court  of  New  Jersey,  neoeasarUy  ar» 
both  penal  and  crlmlnaL 

In  U.  S.  FIdeUty  ft  O.  Co.  r.  Marks,  8T 
Not.  306,  142  Pac.  624,  It  is  said: 

"Penalties  or  forfeitures  in  addition  to  those 
stated  in  the  stetote  diould  not  be  implied  or 
imposed  l>y  the  court.** 

Manifestly  tliat  la  both  good  law  and  good 

soise. 

See,  also,  People  t.  Doyle,  IS  CaL  App. 
611,  110  Pac.  458;  Price  v.  Board  ot 
Com'rs,  22  Colo.  App.  315,  124  Pac.  353; 
Syuunes  t.  Sierra  Nevada  M.  Co.,  171  CaL 
427,  153  Pac.  Tia 

Recurring  now  to  the  proposition  that  it 
is  Just  as  obJectlottaUe  to  Impose  penaltiea 
by  ex  post  facto  construction  as  It  Is  to  do- 
so  by  ex  post  facto  laws,  the  Circuit  Court 
of  Appeals  of  the  Eighth  Clrcnlt,  In  Martin  t. 
United  Stetes,  168  1B8,  Oa  a  a  A.  484, 
states  the  law  thus: 

"A  penal  statute  which  creates  and  prescribes 

punishment  for  an  offense  committed  by  a  spe- 
cific class  must  be  strictly  oonstrued.  One  who 
was  not,  beyond  reasonable  doubt,  within  the 
class  by  the  express  terms  of  the  stetote,  may 
not  be  brought  within  it  after  the  event  by  in- 
terpretation. Ez  post  tecto  law  by  jadicial  con- 
struction is  as  pernicious  as  ex  post  facto  legis- 
lation.'' 

In  the  foregoing  case  tit»  Judipnent  oitw- 
ed  In  Ote  lower  coort,  whldt  is  reported  in 
7  Ind.  T.  451,  101  8.  W.  678,  is  reversed. 

I  refrain  from  dtlng  fnrthw  cases.  In 
case,  howevor,  tba  reader  desires  to  pursue 
the  subject  further,  be  will  ibid  numeroos 
cases  in  which  the  doctrine  stated  In  the 
foregoing  quotations  is  Ulustrated  and  ap- 
plied by  reference  to  the  subject  "Statntes" 
in  volume  44  Cent  Dig.  SI  822-828,  and  to  tfao 
same  subject  In  Dec.  Dig.  (Key-No.)  |  24L 

Lest  I  may  be  misunderstood,  I  desire  to 
again  state  that  I  do  not  contend  Out  the  old 
rule  of  strict  construction  ot  criminal  and 
penal  statntM  applies  in  this  stat^  ma  do  I 
refer  to  the  foregoing  cases  tor  that  paxposew 
The  act  in  quesUon  should  receive  a  fair,  a 
reasonable,  and  a  liberal  construction  so  as  to 
effectuate  Ite  pnipose.  Wtaat  I  most  ear^ 
nestly  cmtrad  for,  however,  is  ttat  thia 
court  cannot,  by  constmctUm  or  implication, 
extend  the  pmaltles  nor  Ou  fOrfsiturea  t» 
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persons  or  property  not  expressly  mentioned  tlon  follows 
In  tin  act  To  do  that  Is  to  Impose  penat- 
tfes  In  excess  ot  those  menUoned  in  the 
statute,  which  all  the  conrts  hold  cannot  le- 
gally be  done,  regardless  of  the  doctrine  of 
liberal  construction. 

It  Is,  however,  Insisted  bj  Mr.  Justice 
WEBEB  that  the  proceedlnss  in  question  are 
clTil  and  not  criminal,  and  for  that  reason  a 
different  or  more  liberal  rule  in  declaring 
fbrfeituree  applies.  In  makii^  that  state- 
molt  I  req>ectfnll7  submit  that  he  has  fallen 
Into  the  same  emn*  as  he  has  In  assuming 
that,  because  the  act  prorldes  for  liberal 
c«HutmctlOD,  thnefore  the  ordinary  rules  of 
law  in  imposing  penalties  do  not  apply.  The 
act,  however.  In  terms,  provides  wbat  the 
nature  of  the  proceedings  shall  be.  It  pro* 
Tides :  "The  proceedings  In  the  trial  of  such 
case  may  be  the  same  snbstanttally  as  la  the 
ease  of  criminal  prosecutlona  before  each 
Idtetrict]  courts."  The  proceedings  referred 
to  are  the  proceedings  in  which  forfeitures 
may  be  dedared,  and  It  la  too  numifbat  for 
argument  that  Oi^  can  refer  to  no  othws. 
It  certainly  will  not  be  contended  that  a  p^- 
BMi  may  be  couTtcted  and  sentenced  to  the 
state  prison  for  a  fdony  in  a  dvll  proceed- 
ing; hence  Oie  proceedings  referred  to  in  the 
statute  refer  to  the  proceedings  rdadng  to 
the  forfeiture  ot  property  and  not  to  the  con- 
Tictlon  of  the  offender.  The  proceeding  to 
ttafeit  is  one  in  rem.  In  applying  the  rules 
of  conBtructkm  for  which  I  ccmtend,  however. 
It  Is  utterly  lmmat»ial  wheth»  the  forfei- 
ture proceedings  are  deoned  civil  or  criminal, 
since  tbe  craitentitm  that  a  dlffl«ait  rule  of 
construction  and  procedure  applies  whether 
the  proceeding  be  dvll  or  criminal  Is  thor- 
oughly exploded  by  the  Suiveme  Court  of  the 
United  States  In  the  case  of  United  States  v. 
Chouteau,  102  V.  S.  611,  26  L.  Ed.  246,  where 
Mr.  Justice  Field,  in  speaking  for  that  court, 
said: 

"Admitting  that  the  penalty  may  be  recover- 
ed In  a  civil  actitm,  as  well  as  by  a  criminal 
prosecntion.  It  is  still  a  punishment  for  the 
bifraction  of  the  law.  The  term  'penalty'  in- 
volves the  idea  of  punishment,  and  its  charac- 
ter is  not  changed  by  the  mode  in  which  it  ia 
inflicted,  whether  by  a  civil  action  or  a  crimi- 
nal prosecution.  *  *  *  To  hold  other^vise 
would  be  to  sacrifice  a  great  principle  to  the 
mere  form  <iA  procedure,  and  to  render  settle- 
ments with  the  government  delusive  and  nse- 
lees."  . 


177 


'Riat,  I  think,  effectively  disposes  of  the 
proposldOD  that  the,  rule  of  construction  in 
«iforcing  penalties  Is  different  In  dvll  cases 
from  what  It  Is  under  criminal  statutes. 
But,  as  already  pointed  out,  the  act  In  ques- 
tion is  both  criminal  and  penaL  Moreover, 
no  prt^rty  is  subject  to  conflscatlon  unless 
it  Is  used  In  violation  of  the  provisions  of  the 
act,  and  any  violation  of  the  act  constttntes 
a  crfm^  and  if  repeated  a  felony.  The  result 
In  any  case  Is  therefore  highly  penal,  and 
where  the  posse88l<m  la  known  and  prosecu- 


It  rnnst  likewise  be  criminal, 
since  the  proeecuting  officers  have  no  discre- 
tion, but  must  prosecute,  and.  If  the  evidence 
shows  a  violation  of  the  act,  the  court  must 
sentence  if  conviction  follows  prtwecutlfm. 

The  cose  of  Eolb  v.  Peterson,  SO  Utah,  460, 
168  Pac.  07,  is  referred  to  as  a  precedent  up- 
on the  question  of  liberal  conatructlon.  The 
Eolb  Case  has,  and  can  liave,  no  bearing  up- 
on the  real  queation  involved  in  tbe  case  at 
bar.  It  very  often  bannns  that  a  court  not 
only  is  Justified  in  construing,  but,  as  a  mat- 
ter of  common  Justice,  should  comftrue,  an 
act  so  as  to  enforce  its  general  spirit  and 
purpose,  although  the  language  employed 
ther^  may  be  obscure  and  unsatisfactory 
respecting  some  ot  the  provisions  of  Qie  act 
That  is  what  happened  in  the  Kolh  Case. 
We  ar^  however,  not  now  dealing  with  audi 
a  case.  Here  the  question  la  not  what  is  the 
general  purpose  of  the  act,  but  it  is  what  are 
the  penalties  that  are  prescribed  In  case  its 
provisions  are  violated  in  certain  particulars. 
The  general  purpose  of  the  act  cannot  be 
looked  to  for  the  purpose  of  determining 
what  penalties  shall  be  inflicted  for  a  viola- 
tion of  its  provlsi(»is.  Nor  Is  the  Intention 
of  the  Legislature  in  that  regard  of  any  con- 
sequence unless  expressed  In  the  act.  It  Is 
utterly  immaterial  what  penalties  the  Legis- 
lature had  In  mind  so  long  as  It  failed  to 
state  them  In  the  act  Itself.  This  is  the  log- 
ic, purport,  and  the  spirit  of  all  of  the  cases 
I  have  hereinbefore  dted.  The  fallacy  of  my 
Associate  lies  in  the  assufflption  that  penal- 
ties can  be  created  by  the  courts  by  the  appli- 
cation of  the  doctrine  of  "liberal  construc- 
tion." If  that  doctrine  be  once  applied  to 
the  enforcement  of  unexpressed  i>enalties  the 
precedent  so  established  will,  I  am  sure,  be 
"more  honored  in  the  breach  than  in  tbe  ot>- 
servance." 

Finally,  It  is  urged  that  merely  to  apply 
the  remedy  of  enjoining  the  use  of  automo- 
biles, and  thus  prevent  the  illegal  transpor- 
tation of  Intoxicating  liquors  by  them,  would 
be  "ineffectual  and  abortive,"  etc.  The  ques- 
tion is  not  whether  the  Legislature  has  or  has 
not  provided  for  these  penalties  to  prevent 
the  transportation  of  Intoxicating  liquors, 
but  the  question  is,  what  are  tbe  penalties  it 
has  provided?  If  this  court  supplies,  by  con- 
struction and  Intendment,  what  the  Legisla- 
ture omitted,  It  necessarily  transcends  Its 
powers.  To  do  that  Is  far  more  mischievous 
in  Its  consequences  than  It  would  be  to  permit 
automobiles  to  escape  forfeiture.  Tbe  Legis- 
lature can  cure  the  latter  evil  If  it  be  such  at 
any  time,  while  the  evil  lurking  In  imposing 
unexpressed  penalties  by  construction  or  in- 
tendment will  become  a  precedent  which  may 
easily  result  in  disregarding  one  of  the  most 
fundamental  prlndples  of  our  Jurisprudence. 

I  concur  most  heartily  In  the  statement 
that  tbe  confiscation  of  automobiles,  when 
used  as  a  means  for  the  unlawful  tranBporta< 
tlon  of  Intoxicating  liquors,  would  go  very 


Digitized  by 


Google 


178 


184  PAOinO  BBFORTIEB 


(ntah 


fiir  In  pTerenUng,  If  It  did  not  entirely  pre- 
rent,  tbe  Illicit  traffic  In  sudb  llqnon.  What 
I  insist  upon,  howerer.  Is  that  tbe  Legisla- 
ture, and  not  the  courts,  should  authorize 
their  ccHiflscatlon.  I  also  unhesitatingly 
agree  Mth  the  propoaltl<Hi  Oiat  couvts  should 
not  so  constme  and  apply  statutes  as  to 
"devitalize"  them.  In  this  connectUw  I  de- 
sire to  state,  however,  that  courts  cannot 
well  "devitalize"  what  never  had  vitality. 
Moreover,  if  forsooth  a.  court  should  err  in 
construing  and  applying  the  penal  proviBl<ma 
of  a  statute,  and  should  erroneoosly  refuse 
to  enforce  any  penalty  except  smSb.  as  are 
<3early  expressed  therein^  although  the  pen- 
alty  ta  a  particular  case  could  be  implied,  the 
misdiief  in  making  such  an  error  would, 
nevertheless,  be  Inflnitdy  less  than  what 
would  necessarily  result  fnmi  Qie  establish- 
ment of  a  precedent  by  the  court  of  last  re- 
sort whidi  would  authorize  the  courts  to  ap- 
ply omitted  penalties  merely  because  a  stat- 
ute was  "enacted  for  the  public  good,"  and 
unless  assumed  penalties  are  enforced  the 
statute  will  lose  some  or  much  of  Its  effec- 
tiveness. To  err  with  regard  to  the  first 
proposition  constitutes  a  mere  error  of  judg- 
ment, and  violates  no  fundamental  principle 
of  Jurisprudence ;  while  to  do  the  latter  con- 
stitutes uBurpaticHi,  and  violates  the  under- 
lying principles  of  common  Justice,  as  wdl  as 
the  principle  upon  which  rests  the  doctrine 
that  the  state  governments  are  divided  into 
three  independent,  co-ordinate  brancbefl,  nei- 
ther of  which  may  trench  upon  the  trust  and 
powers  conferred  upon  any  of  the  others.  It 
Is  for  the  reason  last  stated  that  the  courts 
of  this  country  universally  shrink  from  sup- 
plying defects  In  laws,  and  especially  refuse 
to  enlarge  upon  or  to  enforce  penalties  which 
are  not  clearly  expressed  in  the  statute.  If, 
however,  the  court  fails  in  the  enforcement 
of  certain  statutory  provisions  because  in  its 
judgment  tb^  are  indefinite  and  uncertain, 
the  remedy  is  clear  and  within  easy  reach. 
The  Legislature  can  supply  the  alleged  defect. 
Just  as  was  done  by  the  Le^lature  of  Okla- 
homa after  the  Supreme  Court  of  that  state 
in  tbe  case  hereinbefore  referred  to  held  that 
the  Prohibition  Act  of  that  state  did  not  au- 
thorize the  cmflscatlon  of  automobiles.  What 
the  Supreme  Court  of  Oklahoma  did  in  that 
case  I  submit  this  court  (Might  to  do  in  this. 
It  is  then  up  to  the  Legislature  to  say  pre- 
cis^ to  what  extent  property  may  be  con- 
fiscated and  forf^ted  for  a  violation  of  the 
act  in  Question. 

I  have  shown  Oiat  In  this  case  the  court 
cannot  err  U  it  fdllow  the  act  as  written; 
Uiat  the  act  provides  In  explicit  terms  just 
what  property  may  be  confiscated  i»r  forfeit- 
ed; that  vdildes,  which  necessarily  include 
automobiles,  are  expressly  mentioned  In  the 
act,  and  when  they  are  mentioned  it  is  al- 
ways in  connection  with  something  other 
than  their  use  as  a  means  of  transportation, 
and  entirely  foreign  to  the  subject  of  confis- 


caticKi  and  forf^tnrcu  Under  every  rule  at 
construction,  theretore,  the  ruling  of  the  dis- 
trict court  In  declaring  the  autunobUe  for- 
feited is  manifestly  erroneous. 

Since  writing  the  foregoing  both  the 
CHIEF  JUSTICE  and  Mr.  Justice  THUR- 
MAN  have  handed  me  their  opinions,  in 
which  they  set  forth  their  views  for  concur- 
ring with  Mr.  Justice  WEBEIIL  While  I 
have  the  highest  regard  for  the  views  of  both 
of  my  Associates  yet  I  respectfully  submit 
that  there  is  practically  no  reason  assigned  In 
either  opinion  whidi  Is  not  expreasls  or  in- 
ferentlally  covered  by  what  is  said  by  Mr. 
Justice  WEBER,  except,  perhaps,  that  the 
CHIEF  JUSTICE  has  added  something  in 
his  concurring  opinion  in  the  statem^t  that 
"sections  S354  and  3350  give  the  unqualified 
right  to  seize,  and  section  3357,  as  I  Inter- 
pret It  and  construe  Its  meaning  to  be,  clearly 
provides  for  the  forfeiture."  I  expressly 
copied  all  the  essential  parts  of  those  sec- 
tions for  the  purpose  of  showing  that  section 
3354  expressly  limits  Uie  ri^t  to  seize  the 
property  used  tor  purposea  otho*  than  for 
transportation;  that  section  3857  again  ex- 
pressly UndtB  the  cmiflscatlon  or  forfeiture 
of  property  that  la  used  for  other  purposea ; 
and  that.  In  view  <tf  tlie  language  of  sectitm 
3350,  the  tenn  ''other  prapertf  cannot  be 
construed  to  mean  automobUea,  the  rea- 
sons: (1)  Because  Oxe  tbx&M  "other  loopw' 
ty"  clearly  r^ers  back  to  the  oimnerated  ar- 
ticles theretofore  m»ti<u»d  In  tlie'act,  and 
Is  thus  given  fall  fuce  and  effect;  and  ^ 
because  in  that  section  ttie  term  **vdil(^' 
cannot  be  held  to  come  wiOiln  tb»  phrase 
"other  pnverty,**  because  "v^de^  la  ex- 
pressly mentioned,  and  the  power  Oiat  the 
officer  nay  exercise  wltti  req>ect  thereto  Is 
expressly  defined  and  limited.  Why  provide 
that  the  (Acer  "shall  have  autlunl^  to  exam- 
ine such  vehicle"  when  he  already  bad  ple- 
nary authority  to  sdze  it?  IX  the  (Acer  la 
empowered  to  seize  the  vehide,  and  therefore 
an  antdmobile,  such  power  was  conferred  up- 
on him,  and  It  existed  when  the  Legislature 
conferred  the  authority  to  examine  It.  and 
specially  provided  what  he  shall  do,  as  I 
have  pointed  out  to  my  (pinion.  It  is  there- 
fore manifestly  falladous  to  say  that  In  or- 
der to  give  the  phrase  "ottier  property**  any 
meanli^  we  must  allow  confiscation  and  for- 
feiture of  automobiles.  Tlie  phrase  "other 
property"  Is  given  full  meaning  and  effect 
wholly  Independrat  of  the  right  of  confisca- 
tion, and  therefore  the  rule  of  ejusdem  gen- 
eris should  apply  precis^  as  I  have  con- 
tended for. 

In  this  connection  I  also  feel  constrained 
to  remark  that.  In  view  that  what  I  have  said 
respecting  the  drastic  nature  of  the  p^alties 
Imposed  In  the  act  for  vlolatlcm  of  its  provi- 
sions respecting  tbe  transportation  of  intoxi- 
cating liquors  was  m««ly  said  to  point  out 
that  the  Legislature  had  not  overlooked  that 
matter,  and  hence  there  was  no  neoesdlr  for 
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tbe  conrt  to  Bsanme  that  the  Legislature  must 
have  Intended  to  Impose  some  penalty  for  the 
Tiolatlon  of  all  of  the  proTlsions  of  the  act,  I 
fall  to  gra:^  either  the  necessity  or  the  util- 
ity of  Mr.  Justice  THURMAN'S  remarks  up- 
on that  subject  This  is  especially  true  If 
tbe  fact  Is  kept  In  mind  that  I.  like  all  other 
citizens,  am  bound  by  the  decision  of  the 
majority.  What  I  may  say,  however,  binds 
no  oue,  and  I  am  doing  no  more  than  exercis- 
ing the  right  and  dlschai^ng  my  duty  to  give 
reasons  why  in  my  judgment,  by  what  is  said 
in,  as  well  as  what  is  omitted  from,  the 
act,  the  construction  placed  upon  it  by  my 
Associates  respecting  the  right  to  confiscate 
automobiles  la  not  justified.  Be  that  as  it 
may,  however,  the  important  foct  still  re- 
mains that  all  that  Is,  or  can  be,  relied  on  by 
my  Associates  in  declaring  the  right  to  con- 
fiscate automobiles  and  all  property  that 
may  be  used  for  transporting  or  carryli^  in- 
toxicating llQuors  contrary  to  the  provisions 
of  the  act,  which  includes  all  property  from 
a  railroad  car  to  a  woman's  handbag,  is  the 
term  "otlier  property,"  as  that  term  Is  used 
in  section  19  (3869).  In  view  of  that  fact  I 
can  only  submit  what  I  have  said  to  the  mem- 
bers of  a  fair  and  Impartial  professlcm,  who, 
in  view  of  their  knowledge  of  the  law,  are 
capable  of  forming  an  Intelligent  and  Just 
oimclusioD  respecting  the  soundness  or  un- 
soundness of  my  views.  My  views  as  herein 
expressed  are  based  on  my  best  judgment 
and  mforced  conviction,  and  those  are  my 
only  guides.  Notwithstanding  the  views  of 
my  Assodates,  therefore,  I  must  still  Insist, 
and  I  submit  in  all  candor,  that  if  all  that  is 
said  in  the  act,  and  If  the  subject-matter 
concerning  which  particular  language,  phras- 
es, or  expressions  therein  used,  be  kept  In 
mind,  then  there  is  not  wly  nothing  in  the 
act  from  which  a  court  can  legally  declare 
the  cfwflscation  of  automobiles,  but  there  is 
ample  reason  why  such  confiscation  shonld 
hot  be  Judicially  declared. 

While,  therefore,  my  judgment  and  convic- 
tions prevent  me  from  concurring  with  my 
Associates  respecting  the  right  of  the  confis- 
cation of  automobiles  and  all  other  property 
that  may  be  used  as  a  means  of  transporta* 
tion  of  intoxicating  liquors  contrary  to  the 
provisions  of  the  act,  I  most  cheerfully  i<An 
them  In  a  hearty  pax  vobiscum. 

I  concur  in  the  reversal  of  the  judgment 
upon  tbe  other  ground  stated  by  Mr.  Justice 
WEBBB. 


(66  UUb,  60) 

8TATB  T.  JBNSON  at  aL 


(Supreme  Court  of  Utah. 


CNo.  8749.) 
Aug.  80.  1919.) 


1.  iHToxioATiNa  LiquoBS  ^>250— In  Fos- 
raiTUEE  Pboceedinqs  GaKniBiUTT  or  Wit- 

HKSBES  FOB  JUBT. 

In  search,  seizure,  and  forfeiture  proceed- 
Inga  under  the  Prohibition  Act,  against  certain 


intoxicating  liqu<ffs,  v«asel%  and  an  antunobile 
ased  to  transport  them  into  the  state,  the  cred- 
ibility  of  the  witnesses  was  peculiarly  within 
the  province  of  the  district  court,  whicb  was  not 
bound  by  tbe  statements  of  defendanta,  par- 
ticularly where  the  inferences  dedudUe  from 
the  nndispi^ted  facta  were  contrary  to  audi 
statements. 

2.  iHTOXIOATnfO  I.xquoB8  ^»246— Airioico- 
BILE8  Ilf    IXXEOAZ.  TBAHBPOSXAIIOIf  FOB- 

rziTED  TO  State. 

The  Prohibition  Act  confers  upon  the  courts 
of  Utah  the  power  to  dedare  forfeited  to  the 
state  all  automobiles  used  tor  the  illegal  tra]»> 
portation  of  intoxicating  liquors.^ 

Frick,  J.,  dissenting. 

AK>eal  ttom  District  Court,  WeAmr  Conn- 
ty ;  A.  W.  Age^  Judge. 

Seaxcta  and  forfeiture  proceedings  by  the 
state  of  Utah  against-  Uyrum  Jenson,  certain 
intoxicating  liquora,  vessels,  and  other  prop- 
erty unlawfully  used,  one  Hudscm  automo- 
bile, 0.  H.  Bdlly,  and  P.  B.  Byao.  From 
the  judgment  forfeiting  the  property,  defend- 
ants Beilly  and  Byan  appeal.  Affirmed. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  (X 
Dalby,  U.  Van  Dam,  Jr.,  and  James  H. 
Wolfe,  Asst  Attys.  Gen.,  for  the  State. 

Soren  X.  Chrlstenseu  and  Thomas  Bam- 
age,  both  of  Salt  Lake  City,  for  appdlants. 

FRICK,  3.  This  is  an  appeal  from  a  judg- 
ment of  the  district  court  of  Weber  county. 
The  proceeding  culminating  in  said  judg- 
ment was  conmienced  and  prosecuted  on  be- 
half of  the  state  pursuant  to  chapter  2, 
Lavra  Utah  1017,  oommndy  knovm  as  the 
Prohibition  Act 

The  questions  involved  all  arise  out  oC  the 
search,  seizure,  and  forfdture  clauses  con- 
tained In  the  act  aforeaaid. 

The  proceedings  had  in  the  district  court 
in  this  case  are  fairly  reflected  In  tbe  find- 
ings of  fact  and  conclusions  ot  law  made  by 
the  district  court,  and  hence  it  is  only  neces- 
sary to  set  forth  the  findings  and  cradn- 
sions  of  law,  wblcfa  are  as  fbllows: 

**(1)  niat  on  the  Ist  day  of  November,  1018, 
in  the  county  of  Weber  and  state  of  Utah,  and 
at  a  point  in  Weber  canyon  near  what  is  known 
as  Devil's  Gate,  tbe  said  aheriif  seised  616 
pints  of  intoxicating  liquor,  to  wit,  whisky, 
which  was  then  in  the  possession  of  the  de- 
fendant Jenaon,  as  it  was  being  transported  by 
him  in  the  Hudson  automobile  mentioned  in 
the  return  or  report  of  the  said  sheriff;  that 
upon  the  seizure  of  such  intoxicating  Uquor 
and  automobile  the  said  sheriff  filed  in  this 
court  his  retom  and  report  of  audi  seixure, 
stating  the  time  and  place  and  tbe  reason  for 
audi  seixure,  and  describing  the  said  whisky 
and  the  said  automobile,  and  that  thereupon 
an  order  was  Issued  by  the  judge  of  this  court 
directing  the  sheriff  to  bold  safely  the  said  prop- 
erty so  seized  in  his  possession  until  it  was  dis- 
posed of  by  due  process  of  law ;  that  tiwreaf  ber 
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the  derk  of  tiUi  court  fixed  the  12th  day  of 

December,  1918,  as  the  time  for  hearing  the 
■aid  matter,  and  cauBed  a  notice  thereto  to  be 
fiven  to  the  defendant  and  other  persona  as 
required  by  law;  that  thereafter,  on  the  9th 
day  of  December,  1918,  the  said  defendant  C. 
H.  BeiUy  appeared  and  filed  his  petitioQ  or 
pleading  in  thia  matter,  claiming  to  be  the 
owner  of  the  said  automobile  hy  virtue  of  a 
certain  note  which  ia  in  worda  and  figarea  aa 
follow!  <Ktttng  forth  a  copy  of  the  note),  and 
ailing  that  be  bad  no  knowledge  concOTuing 
the  use  of  the  said  automobile  in  any  unlawful 
business,  and  claiming  ownership  thereof  and 
dananding  the  poasessitm  thereof;  that  after 
the  evidence  in  the  said  matter  bad  been  in- 
troduced, and  the  court  bad  beard  the  argument 
of  counsel,  the  said  P.  B.  Byan  asked  and  waa 
^ven  leave  to  file  a  complaint  in  said  matter, 
claiming  the  ovmerabip  of  aald  automobile. 

*'(2)  That  the  said  claimant,  a  H.  Beilly,  has 
no  right,  title,  or  interest  to  or  in  laid  auto- 
mobile, and  that  the  note*  a  copy  of  which  is 
set  out  in  hia  pleading,  was  not  given  to  him, 
but  was  given  to  hia  father,  who  ia  now  dead, 
and  that  the  said  claimant  baa  no  right  or  titlo 
to  said  note  or  interest  therein,  aa  payee  or 
assignee  or  otherwise. 

"(3)  That  the  said  P.  B.  Byan,  at  the  time 
of  the  seizure  of  the  said  automobile,  was  the 
owner  thereof  and  that  the  said  automobile 
was  being  used  by  the  defenduit  Jenson  in  and 
about  the  business  of  the  said  Beilly,  and  that 
the  Intoxicating  liquor  in  said  automobile  was 
being  transported  in  said  automobile  with  the 
knowledge  and  consent  of  and  for  the  said 
Byan,  and  that  the  aaid  liquor,  to  wit,  515 
pints  of  whisky,  contained  in  pint  bottles,  waa 
also  the  property  of  the  said  Byan,  and  had 
been  brought  into  this  state  from  Gvanston, 
Wyomiiv,  for  aaid  Byan,  and  for  the  purpose 
of  being  used  and  sold  by  the  said  Byan  in  Salt 
Lake  City,  Salt  Lake  coun^,  Utah. 

"(4)  The  court  furtb«>  finds  that  the  bottles 
containing  the  said  whisky  and  the  said  auto- 
mobile can  be  used  for  lawful  puriioses,  and 
that  the  public  interest  would  be  served  by 
selling  instead  of  destroying  the  same." 

From  the  foregoiug  findings  ot  fact  the 
court  states  the  following  conclusions  of  law: 

"That  said  whisky  and  said  automobile  were 
owned  and  kept  by  the  said  P.  B.  Byan  with 
intent  to  bo  used  in  violation  of  law,  and  that 
the  said  whisky  wu  brought  into  tills  state 
from  the  state  of  Wyoming  by  tiie  said  Byan. 
with  the  Intent  npon  the  part  of  the  said  Byan 
of  selling  and  disposing  of  the  same  in  violation 
of  tiie  law,  and  that  the  said  automobile  was 
used  as  an  appliance  or  Implement  for  the  ac- 
complishment of  the  said  purpiMe,  and  aa  an 
end  or  means  to  enable  the  said  Byan  to  bring 
said  whisky  into  this  state  and  to  dispose  of 
the  same  In  violation  of  law;  and  that  the 
state  of  Utah  is  entitled  to  a  judgment  forfeit- 
ing the  said  whisky  and  the  sdd  automobile  to 
tiie  stete  of  Utah,  and  tor  costs  against  tin 


said  G.  H.  Beilly  and  the  said  P.  B.  Byan  to  to 

paid  equaOy  by  them,  and  directing  the  aaid 
whiaky  to  be  destroyed,  and  botdes  and  automo- 
bile to  be  sold  at  public  auction  to  the  highest 
bidder  as  provided  by  law,  and  the  money  re- 
ceived therefrom  to  be  turned  over  to  tiu  coon* 
ty  treasurer  of  Weber  connty." 

Judgment  was  accordingly  mtenA  declar- 
ing tbe  uld  liquor,  bottles,  and  automobile 
forfeited  to  tHe  state  of  Uteli,  wild  llqaor 
to  be  destnved,  and  that  the  bottles  and 
a'atomobile  be  sold  by  the  ahwiff  of  Weber 
county. 

The  d^<radaiitB  Beilly  and  Byan  pmeecnt* 
thia  apiwal  from  tlie  Judgment  aforesaid  pnz^ 
suant  to  Comp.  Laws  Utah  1S17,  1 3357,  and 
their  coonsd  tnslst  that  tbe  district  oonrt 
erred  in  making  the  findings  of  fact,  con- 
clusions of  law,  and  In  entering  Judgment 
forfeiting  said  automobile.  Tb^  urge  that 
the  fin  dings  in  certain  particulars  are  not 
supported  by  the  evidence  and  that  the  con- 
clufllons  of  law  are  contrary  to  the  Ondinga 
of  fact.  The  principal  error  assigned  and 
urged,  however,  ia  that  the  district  court 
erred  in  holding  that  the  act  conferred  power 
upon  the  court  ta  declare  the  aut<un(^Ue  for^ 
felted. 

[1 1  The  C(Mitention  that  the  evidaice  falls  to 
support  the  findings  of  fact  In  the  particulars 
stated  by  counsel  la  without  m^IL  While, 
Judging  from  the  record,  the  evidence,  in 
some  particulars;  seems  to  be  in  favor  of  ap- 
pellants' contentlCHi,  yet  that,  standing  alone^ 
Is  not  controlling.  The  credibility  <tf  the 
witnesses  was  peculiarly  within  the  province 
of  the  district  court,  and,  in  view  of  the  cir- 
cumstances, it  was  not  bound  to  believe  the 
statements  of  the  defendants,  and  certainly 
not  where  the  Inferences  propvly  dedudble 
from  the  undisputed  facts  were  contrary  to 
those  statements. 

[3]  In  view  that  the  majority  of  this  court 
has  held  In  the  case  of  State  v.  Davis,  etc^ 
184  Pac.  181,  in  which  an  opinion  has  Just 
been  filed,  and  which  precedes  this  one, 
that  the  courts  of  this  state  have  power 
to  declare  forfeited  an  automobiles  which  are 
used  for  the  Illegal  transportation  of  Intoxi- 
cating liquors,  and  In  view  that  that  Is  the 
only  question  left  for  consideration  In  this 
case,  it  is  unnecessary  to  discuss  that  ques- 
tion further.  The  writer,  however,  dissents 
from  the  majority  upon  the  right  of  the 
courts  to  declare  a  forfeiture  of  automobiles, 
for  the  reasons  stated  in  the  dissenting  opin- 
ion filed  in  the  case  of  State  T.  Davis,  etc., 
supra. 

Hie  JudgmoLt  of  the  district  court  of  W^ 
er  county  Is  aiDrmed,  at  titpeOanti^  costs. 


Digitized  by 


Google 


Vtah) 


(5&  cub.  UO) 

BADSIRT8CHEB  t.  IKDBPBNDBNT  IOB 
CO.  et  al   (No.  3336.) 

(Sapreme  Court  of  Utah.    S«pt.  5.  1919.  On 
Application  (or  B«hearlng,  Oct  9,  1919.) 


1.  AfPEAL  AND  EBBOB  «=»414WOXHT  TOBT- 
nCABOB  DISMISSED  FBOU  CASK  HOT  nnXTLBD 
TO  NOTICE  or  AP^AL. 

Where  plaintiff  sued  two  as  Joint  tort-feaa- 
ora,  and  the  court  dismissed  the  action  as  to 
one  defendant..  AeM  tiiat  on  appeal  bj  the  oth- 
er defendant,  vho  was  cast  below,  Ute  defend- 
ant as  to  whom  the  eaee  was  dismissed  was 
not  tat  adTene  party  on  whom  nothse  of  appeal 
most  be  serrcd.! 

2.  Appeal  and  bbbob  «s»414— JToint  tobt- 
rasob  dibhissbd  iboh  oasb  hot  kntmxd 
TO  NOTzcn  or  appeal. 

Where  an  action  afainst  two  Joint  tort- 
(eaaora  waa  dlamissed  against  one,  AeU  ^t,  on 
appeal  the  remaning  defendant  from  an  ad- 
veiae  judgment,  the  ene  as  to  whom  action 
was  dismissed  was  not  an  advise-  party  on 
whom  notice  of  appeal  roust  be  served,  on  the 
theory  that  it  was  interested  in  the  appeal  be- 
cause tmder  Oomp.  Laws  1917,  |  6484,  a  parr 
ty  who  fails  in  an  action  otherwise  than  upon 
the  mtfits  may  commence  a  new  action  within 
one  year  after  rereraal  or  faflore. 

8.  Appeal  and  ebbob  «=»SS0(3)— On  du- 

HI88AL   or    JOINT   TOBT-rEASOB  PLAIN TIST 

ONLT  C0UI.D  ALLEQB  EBBOB. 
Where  an  action  against  two  joint  tort- 
feaaors  was  dismissed  as  to  one,  Aeld  that  only 
the  plaintiff  in  the  action  coold  complain  of 
the  ruling. 

4w  AFPKAL  and  BBBOB  ^»871— QUBStlON  AM 
TO  DZBHIBOAL  JOINT  TOBT-RABOB  BBVIBW- 
ABLE  only  on  appeal  BT  PLAINTXrr. 

WbOM-  an  action  against  two  joint  tort- 
feasors  was  dismissed  as  to  one,  held  that  the 
ruling  cannot  be  reviewed  without  appealing 
from  the  Judgment  immediately  following  the 
ruling. 

&  Appul  and  kbbob  ^oae2(2>— BaaDVA- 
noK  or  BXOEPTxoir  weoebbabt  on  ampbal 
noic  xoNauiT. 
Hie  Kutaininc  of  a  motton  fay  one  defnid* 
ant  for  nonsuit  cannot  be  reviewed  on  appeal 
by  the  remaining  defendant  from  an  adverse 
judgment,  where  the  appealing  defendant  lav- 
ed no  ezf»pti<m  to  the  ruling.* 

6.  IfAffTEB  AND  SUTANT  ^a8Ql(^— BKPLDT- 
VB  or  8BBTANT  Or  ANOTHBi  UABLB  lOB  NEG- 
UaKNGB. 

One  may  be  in  ^e  gaeral  aerrice  of  anotb- 
and  nerertheleHs  with  respect  to  particular 
s^vice  be  deemed  the  servant  of  a  third  per- 
son, so  as  to  render  the  latter  liable  for  the 
•erraut's  negligence. 

'Gnot  T.  B.  B.  CO.,  U  Vtab.  W,  M  Pao.  lOU; 
Oriffln  T.  SoutlMni  Poe.  Co..  SL  Utah,  298,  8T  Pac. 
UU:  Allen  t.  Qarnar.  tf  Utah.  U,  14S  Pao.  »; 
LangtoB  L.  *  a  Oo.  T.  Pwry,  41  Utah.  lO.  IB  Pu. 

■Stswan  T.  IL  B..  II  Utah.  IIS,  UT  Pao.  40. 


BADEBTSCHXB  t.  INDBPEKDENT  IOE  CO.  181 
(114  P.> 

7.  MABTEB  and  8EBTANT  «39801(4)— HlBBB  OP 
TEASia  AND  TBAUBTEBS  Or  ANOTHSB  MAffM 

roB  TBAuarrEBS'  nzougbnoe. 
Where  a  coal  company  hired  teama  and 
teamsters  from  an  ice  company,  the  coal  com- 
pany having  the  right  to  direct  their  move- 
ments, sudh  teamstm  most,  for  the  purpose 
of  determining  Ifaibllity  for  their  negligent  acta 
in  delivering  coal,  be  deemed  the  eerrants  of 
the  coal  company. 

Gideon,  J.,  disaentlag. 


Appeal  from  District  Ooart,  Bolt  Lake 

Goiinty;  3.  Lonla  Brown,  Judge. 

Action  by  Giodfrey  J.  Badertscher  a^inst 
the  Independent  Ice  Company,  a  corporation, 
and  Wasatch  Goal  Company,  a  corporation. 
From  a  judgment  against  the  last-named  de* 
fendant,  the  case  having  been  dismissed  as 
to  the  first,  the  latter  defendant  appeals. 
Affirmed. 

G.  A.  Irersoo  and  P.  Q.  EUis,  both  of  Salt 
Lake  City,  tm  appellant. 

Geo.  O.  Armstrong,  W.  E.  Bydaldi,  and 
Ed.  McGurrln,  all  of  Salt  lAke  aty,  for  re- 
spondent 

FBICK,  J.  Plalnttff  commfiDced  this  ac- 
tion in  the  district  court  of  Salt  Lake  coan- 
ty  against  the  Ind^ieiideiit  loe  Oompany,  a 
corporation,  hereinafter  called  ice  company, 
and  against  the  Wasatch  Coat  Company,  alao 
a  corporation,  hereinafter  styled  coal  com- 
pany, to  recoTor  damagea  for  personal  In^ 
Juries  whldi  he  claimed  to  hare  soflered 
through  the  alleged  Joint  negUgraice  of  the 
two  companies. 

Upon  the  trial  of  the  case,  after  the  plalx>- 
Uff  had  Introduced  bis  evidence,  the  two 
companies  filed  separate  motions  for  non- 
suits upon  the  ground  that  the  evidence,  for 
the  reasons  stated  in  the  motions,  was  In- 
sufficient to  take  the  case  to  the  Jury.  The 
district  court  granted  the  motion  of  the 
loe  company  and  denied  that  of  the  coal 
company.  The  case  was  accordingly  dismiss- 
ed as  against  the  ice  company,  and  the  trial 
proceeded  as  against  the  coal  company  alone. 
The  Jury,  under  ttie  Instructions  nt  the  aaaxt, 
wbidi  an  not  complained  of  hsxet  found  a 
verdict  in  favor  of  the  plaintiff  against  the 
coal  company.  Judgmmt  was  duly  entered 
on  the  verdict,  from  whldti  the  coal  company 
appeals,  and  assigns  a  number  of  errors, 
which  we  shall  hereinafter  consider. 

[1]  In  taking  the  appeal  from  the  Judg- 
ment against  It  the  coal  company  did  not 
serve  the  ice  company  with  notice  of  the  at^ 
peal.  The  plalntlif  has  filed  a  motion  to  dis- 
miss the  coal  company's  ap[>eel  upon  the 
ground  that  the  Ice  company  Is  an  adverse 
party,  and  hence  a  necessary  party  to  the 
appeal,  and,  not  having  been  served  with  no 
tice  ot  the  appeal,  he  contends  this  court 
cannot  hear  the  appeal  for  want  of  Juris- 


«s»nr  other  oases  see  sstna  tople  ud  KBT-NUHBKB  In  all  Ker-Nwnborfld  Dlswto  and  Xnd«ifls 
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dlcUon.  In  view  that  the  plalntUt  soed  the 
two  compaDles  as  Joint  wrongdoers,  their 
precise  relationship  for  the  purposes  of  this 
motion  is  qnlte  ImmaterlaL  The  question, 
and  the  only  question,  to  be  determined  upon 
the  motion,  Is,  Is  the  Ice  company  an  adverse, 
and  hence  a  necessary,  party  to  this  appeal? 
In  other  words,  would  Its  interests,  uum 
a  legal  point  of  view,  be  affected  In  case 
the  Judgment  against  the  coal  company  were 
modified  or  reversed?  The  fact  that  the  dis- 
trict court,  upon  the  evidence  produced 
against  the  Ice  company,  as  a  matter  of 
law  Xonnd  that  it  was  not  connected  with 
the  alleged  wrong  or  tort,  and  upon  that 
ground  entered  a  Judgment  dismissing  the 
action  against  It,  which  Judgment  is  In  fall 
force  and  effect,  should  conclusively  dispose 
of  this  motion  against  the  plaintifrB  con- 
tentions. If,  as  a  matter  of  law,  the  plain- 
tiff has  no  cause  of  action  against  the  ice 
conipany,  in  what  way  can  that  company  be 
Interested  In  this  appeal,  which  la  frran  a 
Judgment  against  the  coal-  company  alone, 
and  which  appeal  is  from  that  Judgment 
only  and  from  no  other?  I  confess  my  utter 
inability  to  understand  how  the  ice  company 
la  any  longer  connected  with  tbis  casa  Why 
la  not  the  Judgment  of  dismissal  upon  the 
grounds  stated,  while  not  tqipealed  from,  for 
the  purposes  of  this  appeal  Just  as  conduslTe 
as  a  Judgm^t  upon  the  merits  in  defend- 
ant's ftvor,  if  not  appealed  from,  would  be? 
It  would  seem  that  upon  a  proposition  so 
donentary  no  authority  should  be  required. 
TbB  f<Alowing  cases  are,  however,  squarely  In 
p<^t:  Bliss  T.  Grayson,  24  Mev.  422,  M  Fa& 
231;  O'Keefe  t.  OmUe,  17  N.  D.  404,  U7  N. 
W.  808;  State  t.  Mining  Ca,  168  Ma  App. 
79. 1S4  S.  W.  leSL  See.  also^  Tucker  t.  Oarl- 
Bon.  118  lows,  449,  8S  N.  W.  901. 

In  Bliss  V.  Or^rson,  soiwa,  die  court  said: 
"Notice  of  at^eal  by  a  defradant  need  not 
be  served  on  defendants  who  were  dismissed 
ttcm  the  action  b^on  Judgment"  O'Keefe 
T.  OmUe,  supra.  Is  predsdy  to  the  same  ef- 
fect As  a  matter  of  course  such  must  be 
the  case.  When  the  Judgment  of  dismissal 
was  entered,  whldi  la  stUl  In  full  force  and 
effect,  the  Ice  company  went  out  of  the  case^ 
and  tttereafter  its  legal  relation  to  the  d^ 
fendant  coal  company  was  predsdy  the  same 
as  though  it  never  had  been  a  party  at  all. 
True,  the  plalnUff  might  have  appealed  frran 
the  Judgment  of  dismissal,  and  might  thus 
have  continued  the  ice  company  In  tt»  case ; 
but  he  did  not  do  so^  and  therefore  the  Judg- 
ment of  dismissal  stands.  The  plaintiff  was, 
however,  the  only  tme  who  could  have  com- 
plained of  that  Judgment.  The  coal  com- 
pany, being  sued  as  a  Joint  wrongdoer,  can- 
not legally  complain  because  the  action  was 
dismissed  against  the  ice  company  before 
Judgment  The  coal  company,  being  a  Joint 
wrongdoer.  Is  liable  for  the  whole  damage, 
and  has  no  right  of  contribution  against  its 


Joint  wrongdoer,  and  hence  cannot  complain 
If  the  other  Joint  wrongdon  la  dismissed 
from  the  action.  1  Cooley  on  Torts  (3d  Ed.) 
254;  Groot  T.  B.  B.  Co.,  34  Utah.  152.  96 
Pac.  1019;  City  of  Covington  v.  Whitney 
(Ey.)  96  S.  W.  907.  Indeed,  the  coal  company 
had  no  right  of  aK>eaI  from  the  Judgment 
of  dismissal.  That  is  squarely  decided  In 
the  case  of  City  of  Covington  v.  Whitney, 
supra,  and  is  clearly  the  logic  of  the  dedsloa 
In  Groot  T.  B.  B.  Co.  It  Is,  however,  con- 
tended that  the  cases  of  Griffin  v.  So.  Pac. 
Ca,  31  Utah,  296,  87  Pac  1091,  AUen  v. 
Gamer.  45  Utah.  39,  143  Pac.  228,  and  other 
cases  there  cited,  hold  to  the  contrary. 
There  is  no  merit  to  the  contention.  In  all 
of  those  cases  there  were  Joint  Judgm^ts, 
and  tbe  party  upon  whom  service  of  notioe 
was  omitted  would  have  been  affected  by  the 
modification  or  reversal  of  the  Judgment  The 
distinction  between  those  cases  and  the  one 
at  bar  is  stated  In  the  case  of  Langton  U  ft 
a  Go.  T.  Peery,  48  Utah.  112. 108  Pac:  48^  In 
the  following  words: 

**It  will  be  observed,  bowerer,  that  the  teat 
whether  a  party  below  Is  a  neeessary  party  to 
an  appeal,  as  laid  down  in  that  case  EAUn 
Gamer.  45  Utah,  89,  148  Pae.  2SS^  as  in  all 
other  casea  emanating  from  this  coiut,  is  that 
the  omitted  par^  must  be  affected  hy  a  modi- 
fication or  reversal  of  the  JadgnieDt  appealed 
from.  If  a  party  would  not  be  affected  be  Is 
not  a  necessary  party,  and  hence  to  omit  to 
serve  him  with  notice  of  appeal  *  *  *  Is 
not  fatal  to  tbe  appeal." 

All  of  the  Utah  cases  are  dearly  distin- 
guishable from  the  case  at  bar,  and  heaoe 
have  no  controlling  Influence  here. 

[2]  It  is,  however,  further  ccmtended  that 
inasmuch  as,  under  our  statute  (Comp.  Laws 
1917,  I  6484).  a  party  who  fails  In  an  action 
otherwise  than  upon  tbe  merits  "may  com- 
mence a  new  action  within  one  year  aftw 
the  rerwaal  w  failure"  of  the  original  ac- 
tion, that  for  that  reason  the  Ice  company 
is  interested  In  this  appeal  and  should  have 
been  served  with  notice.  That  contention 
entirely  overlooks  or  ignores  tbe  real  pur- 
port of  ttie  statute.  What  ttta  statute  per^ 
mlts  Is  a  "new  action"  whtdi  la  oktlrely 
Independent  of  the  one  that  failed.  The  orig- 
inal actlontls  eoded,  so  tar  as  the  detoidant 
against  whom  It  was  dismissed  is  concerned, 
predaely  tbe  same  aa  ttioueb  no  new  action 
could  be  crauneaoed.  If  It  be  true  that  in 
this  case  the  ice  company  must  be  served 
with  notice  because  the  new  actlia  could  be 
commenced  i^alnst  It,  If  commenced  within 
the  time  limited  by  the  statute  then  it  is 
also  true  that  in  this  state  the  Joint  wrong- 
doers have  a  right  to  be  served  with  notice 
of  appeal,  whether  parties  to  the  action  or 
not  for  the  simple  reason  that  a  new  action 
can  be  commenced  at  any  time  against  them, 
if  commenced  within  tbe  statutory  period  ot 
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limitations,  so  long  aa  the  damages  remain 
misatisfled. 

But  it  Is  urged  that  the  ice  company  is 
lDt^%8ted  in  nialntaiDiog  the  judgment 
against  the  coal  company  and  In  having  it 
paid  by  that  company.  While  thot  may  be 
true,  it  would  be  no  less  true  If  the  ice.com> 
pany  had  never  been  made  a  party  to  the  ac- 
tion. It  Is  true  precisely  the  same  so  far 
as  the  driver  of  the  wagon  is  concerned,  who, 
because  of  bis  negligence,  caused  plalntifrs 
Injury  of  whldi  he  here  complains.  So  long 
as  tbe  damages  remain  unsatlsfled  the  driver 
of  tbe  wagon  may  be  sued,  if  sued  within  the 
statutory  period  of  limitations,  and  hence  he 
is  also  interested  in  having  the  coal  com- 
pany pay  the  Judgment  No  one  would,  how- 
ever, serlonsly  contend  that  he  could  come 
Into  tbifl  court  and  Insist  upon  an  affirmance 
of  the  Judgm^t  against  the  coal  company. 
Tbe  legal  status  of  tbe  ice  company,  in  view 
of  tbe  entry  of  the  Judgment  of  dismissal. 
Is,  however,  inreclsdy  tbe  same  as  that  of 
the  drtrw  ot  the  wagon.  Tme,  It  was  made 
a  party  to  tlje  action,  but  the  district  court 
foond  and  adjudged  as  a  matter  of  lav  that 
it  was  not  responsible  for  tbe  wrong,  and  en- 
tered Judgment  dlsmtsBing  the  action  against 
It  Tbe  Ice  company,  therefore,  la  no  more 
a  party  to  the  action  than  Is  the  driver  ttf 
tbe  wagon,  and  tor  ttmt  reiuKm  has  no  rlgfht 
to  be  heard  on  the  coal  company's  appeal 
any  more  than  the  driver  would  have.  The 
case  of  Humphreys  r.  Hunt,  9  OkL  19^  68 
Fac:  on,  is  relied  on  as  holding  to  a  con- 
trary doctrine.  While  It  Is  tme  that  tn  that 
case  the  Supreme  Court  of  Oklahoma  has 
apparently  arrived  at  a  difCerait  conclusion, 
yet  the  writer  confesses  his  utter  Inability 
to  understand  tbe  legal  principle  upon  which 
the  decision  In  that  case  rests.  Another  case 
is  also  relied  on,  namely.  Bullock  v.  Taylor, 
112  Oal.  147,  44  Pac.  457.  That  case  is  a 
case  of  Joint  contractual  liability,  and,  in 
addition  to  that,  it  seems  from  that  case 
that  an  appeal  by  any  party  to  tbe  action 
brings  up  the  whole  cause  for  review.  Such 
is  not  the  case  in  this  jurisdiction.  Here 
there  is  no  appeal  ezc^t  fr<Mn  a  Anal  judg- 
ment A  party,  In  order  to  be  entitled  to 
have  rulings  occurring  during  the  trial  re- 
viewed, must  appeal  from  the  final  judgment 
An  appeal  may  also  be  taken  from  any  Judg- 
ment If  there  be  more  than  one  in  tbe  case, 
and  from  any  Independent  part  of  a  judg- 
ment. In  this  case  the  judgment  of  dismissal 
in  favor  of  the  ice  company  Is  clearly  a  'sep- 
arate and  independ^t  Judgment  has  no  con- 
nection with  the  Judgment  against  tbe  coal 
company,  and  an  appeal  by  the  coal  com- 
pany from  the  Judgment  against  It  In  no 
'  way  affects  the  Judgment  of  dismissal.  Be- 
sides, as  we  have  seen,  the  plaintiff  is  the 
only  one  who  could  have  assailed  the  Judg- 
ment against  the  coal  company  by  an  appeal, 
«sd  he  did  not  do  sa  Neither  the  case  from 


Oklahoma  nor  the  one  from  Oallfomla  has 
any  bearing  upon  this  motion.  Moreover, 
this  court  in  a  number  of  unreported  cases, 
refused  to  dismiss  appeals  upon  tbe  ground 
tbat  a  Joint  wrongdoer,  against  whom  the 
action  was  dismissed  In  the  court  below, 
was  not  served  with  notice  of  appeal  to  this 
court  The  rulings  In  those  cases  are  mani- 
festly sound  and  should  be  adhered  to. 

[3-fi]  Finally,  it  Is  contended  that  inaa- 
much  as  the  coal  company  has  assigned  tbe 
ruling  of  the  district  court  in  sustalnii^  the 
Ice  company's  motion  for  a -nonsuit  as  error, 
for  that  reason  it  should  have  been  served 
with  notice.  I  have  already  pointed  ont  that 
the  coal  company  cannot  legally  complain 
of  tbat  ruling,  and  that  in  no  event  cotdd 
tbe  ruling  be  reviewed  without  aj^tealing 
from  the  Judgmait  fallowing  tbe  ruling. 
Both  of  the  foregoing  reasons  are  conclusive 
against  the  motion.  It  would  be  strange  doc- 
trine, however,  because  a  party  asks  too 
much,  that  for  that  reason,  the  court  Is 
ousted  of  Jurisdiction.  If  that  doctrine  pr»> 
vailed  this  court  would  have  to  be  abolished 
for  want  of  something  to  do.  But  even  If 
the  coal  company  had  the  right  to  complain 
of  the  ruling  of  the  district  court  in  snstain- 
Ing  tbe  Ice  onnpany's  motion  tm  a  nonsuit, 
yet  this  court  would  be  powerless  to  review 
the  ruling,  because  the  coal  company  saved 
no  ezceptlm  to  the  ruling.  Without  audi 
an  exception  we  cannot  review  the  ruling 
on  the  motion  tor  a  nonsuit  Stewart  v.  B. 
B..  89  Utah,  376,  U7  Paa  46S.  The  motion 
to  dismiss  the  appeal  must^  thnefor^  be 
denied. 

nils  brings  us  to  tbe  merits  of  tbe  appeaL 
(6,  7]  nalntUTs  evidence,  which  Is  materi- 
al here,  at  the  time  the  coal  company  tntay 
posed  its  motion  fbr  a  nonsuit  was,  in  sul>- 
stance,  as  follows:  ^e  coal  company 
was  engaged  -  in  tbe  retail  coal  business 
at  Salt  Lake  City,  ^e  Ice  company 
vras  engaged  In  the  Ice  business.  During 
the  winter  seascm  the  Ice  company  had  a 
surplus  of  men  and  teams,  while  the  coal 
company  did  not  always  have  sufficient  men 
and  teams  to  deliver  coal  to  its  customers 
as  ordered  by  them.  The  coal  company  ap- 
plied to  the  Ice  company  for  teams  and  men, 
and  for  the  running  gears  of  wagons.  When- 
ever the  coal  company  desired  men  and  teams 
It  would  apply  to  the  ice  company,  and  the 
Ice  company  would  then  order  some  of  the 
teamsters  In  Its  employ  to  report  to  tbe  coal 
company  with  teams  and  the  mnning  gears 
of  wagons.  The  coal  company  furnished  tbe 
wagon  boxes  In  which  the  coal  was  hauled, 
on  whl(^  boxes  the  name  of  the  coal  com- 
pany was  printed  in  lai^e  letters.  After  the 
box  was  placed  on  the  running  gear  ot  a 
wagon,  tbe  teamster  with  the  team  and  wag^ 
on  would  report  to  the  foreman  of  the  coal 
company  at  its  coal  yard,  and  the  foronan 
would  then  direct  tbe  teamster  where  t» 
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load  tbe  coal  a&d  to  wbom  to  dellrer  llie 
some.  It  tlie  coal  was  ddlvered  C  O.  D. 
the  teamster  woald  also  collect  the  price 
of  the  coal,  and  In  addition  thereto  tbe  ad- 
dltimial  cost  of  delivery,  which  In  this  case 
was  #1  per  ton.  When  the  coal  was  to  be 
deUvered  O.  O.  ami  tbe  customer  did  not 
pay  therefOT,  the  coal  was  taken  back  to  the 
coal  company's  yard  by  the  teamster,  ^nie 
extra  amount  that  was  collected  by  the  coal 
company  for  deUverii^  the  coal  to  its  cn^ 
tomers,  In  this  Instance  $1  per  ton,  was  di- 
Tided  between  the  ice  company  and  its  team- 
sters. The  ice  ccHopany,  however,  settled 
wltb  the  teamsters  periodically.  The  rela- 
tionship of  the  coal  company  and  tbe  ice  com- 
pany and  its  teamstm  was  that  the  ice  com- 
pany hired  tbe  teamsters,  famished  tbe 
teams  and  running  gears  <tf  the  wagons;  the 
coal  company  furnished  the  coal  and  the  waff* 
on  boxes  and  the  customers  to  whom  tbe  coal 
was  to  be  delivered;  and  tbe  teamstors  did 
the  work  Incideut  to  the  delivery  of  tbe 
coal,  and  In  case  the  coal  was  delivered  O, 
O.  D.  collected  the  price  of  the  coal  plus  the 
cost  of  delivering.  In  this  instance  $1  per  ton, 
and  would  account  to  the  coal  company  for 
tbe  price  of  the  coaL  At  the  time  the  mo- 
tion for  a  nonsuit  was  interposed  It  was 
uncertain  whether  the  teamster  whose  al- 
leged negligence  caused  plaintiffs  Injury 
was  one  of  the  ice  company's  teamsters 
or  whether  he  was  hired  by  the  coal 
company.  The  team  and  wagon-gear,  how- 
ever, belonged  to  the  ice  company,  while 
tbe  wagon  box  belonged  to  the  coal  company. 
We  shall  consider  this  case,  however,  as 
though  tbe  teamster  was  employed  by  the 
loe  company,  was  paid  by  it  from  time  to 
time,  and  was  sent  to  the  coal  company  to 
deliver  coal  as  hereinbefore  stated. 

On  the  evening  of  November  2,  1917,  one 
of  the  teamsters  aforesaid  undertook  to  de- 
liver a  wagon  load  of  coal  to  one  of  the  coal 
company's  customers  in  the  southeastern 
part  of  Salt  Lake  City.  In  attempting  to 
deliver  the  coal  the  team  was  unable  to  pull 
the  load  of  coal  over  the  sidewalk,  and  the 
teamster  then  unhltdied  his  team,  leaving 
the  wagon  tongne  to  protrude  entirely  across 
tbe  sidewalk  about  a  foot  above  the  walk. 
The  tongne  was  left  in  that  condition,  with- 
out any  sign  or  warning  of  any  kind,  all 
night  Early  the  next  morning,  before  day- 
light, the  plaintiff,  b^ing  wholly  Ignorant  of 
the  condition  of  tbe  wagon  tongue,  In  deliver^ 
ing  the  auanlns  papers,  while  riding  on  his 
bicycle,  ran  against  the  wagcm  tongne,  and 
was  thrown  from  his  bicycle  and  was  severe- 
ly iixlured.  Tba  coal  company  unloaded  tba 
coal  fnxD  the  wagon  some  time  next  day. 
The  plaintiff  made  the  necessary  proof  con- 
ceniing  bis  injuriest  damages,  etc.,  and  rest- 
ed. Both  the  ice  company  and  the  coal  com- 
pany then  inteiposed  separate  motions  for  a 
soDsnit   Tbe  mtHion  of  tbe  ice  company 


was  granted,  while  that  of  tlie  coal  company 
was  denied,  and  the  case  proceeded  to  Judg- 
ment against  it  Tbe  appeal  is  tma  that 
Judgment 

The  principal  error  assigned,  bi  fact  the 
only  one  we  need  to  cpeciaUy  consider,  Is 
that  the  court  erred  in  denying  defendant's 
motini  for  a  nonsuit,  and  in  submitting  tlie 
case  to  the  Jury  on  the  facts,  upon  the 
ground  that  the  driver  of  the  wagm  was  not 
the  agent  or  servant  of  the  coal  OMnpany, 
but  was  lo  fact  and  In  law  the  agent  or 
servant  of  the  ice  company.  We  need  not 
pause  to  consider  the  relatlcoiBhip  of  the  ice 
company  to  the  transaction  in  question.  It 
is  sufficient  for  ns  to  know  tbat  the  ice  com- 
pany was  dismissed  frtnn  the  case  as  here- 
inbefore stated,  and  that  the  coal  company 
cannot  legally  complain  of  the  court's  ruling 
in  dismissing  the  Ice  company  from  the  case. 
The  only  question,  therefore,  that  concerns 
us  Is,  what  Is  tbe  relationship  of  the  coal 
company  and  the  driver  of  the  wagon  and 
how  is  It  related  to  the  transaction  in  ques- 
tion? Can  we  say  as  a  matter  of  law  that 
it  should  not  be  held  Uable  for  the  negligence 
of  the  driver  in  leaving  the  wagon  tongue 
In  tbe  omdltlon  stated,  and  thus  endanger- 
ing the  safety  of  any  person  who  might  at- 
tempt to  pass  over  the  sidewalk  In  the  night- 
time? It  is  not  always  easy  to  determine 
the  precise  relationship  of  the  parties  un- 
der circumstances  like  those  in  the  case 
at  bar.  The  courts  have  at  times  found  it 
difficult  to  determine  which  one  of  two  al- 
leged employers  is  liable  for  the  negligent 
acts  of  commission  or  omission  of  a  partic- 
ular employ^.  Mr.  Justice  Moody  states  tbe 
principle  which  applies  to  cases  like  those 
we  have  Just  referred  to  so  clearly  and  so 
admirably  that  we  take  the  liberty  of  quot- 
ing his  statem^t,  which  Is  found  in  tbe  case 
of  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  at 
page  220,  29  Sup.  Ct  at  page  2S3  0^  L.  Ed. 
480).  The  Justice  says: 

"One  who  employs  a  servant  to  do  Us  work 
Is  answerable  to  strangers  for  tiie  ne^Igent 
acts  or  omissions  of  the  servant  committed  In 
the  coarse  of  the  service.  The  plaintiff  resta 
Iiis  right  to  recover  upon  this  role  of  law  which, 
though  of  comparatively  modem  origin,  has 
come  to  be  elaoentarr.  But,  however  clear  the 
rule  may  be,  its  appltCBtion  to  the  inQnltely 
varied  affairs  of  life  ip  not  always  easy,  be- 
cause the  facts  which  place  a  given  case  within 
or  wlthoat  the  rale  cannot  always  be  ascertain- 
ed with  precision.  The  servant  himself  is,  of 
oonrse,  liable  tar  tbe  consecinencea  ftf  his  own 
carelessness.  Bnt  whoi,  as  is  so  freqoenUy  th» 
case,  an  attempt  Is  made  to  impose  apon  the 
the  master  the  liability  for  those  consequmccs, 
it  sometimes  become  necessary  to  inquire  who 
was  the  master  at  tbe  very  time  of  the  negli- 
gent act  or  omission.  One  may  be  in  the  gen- 
eral service  of  another,  and,  nevertheless,  with 
respect  to  particalar  work,  may  be  transferred, 
wi^  his  own  consent  or  acqulMcence,  to  the 
service  of  a  third  person,  so  that  be  beoooM 
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Oe  anrant  of  that  person  with  all  tb»  legal 
eonseqaeoces  of  the  new  relation." 

The  facts  and  coacltislon  of  the  conrt  are 
so  accurately  reflected  In  the  third  beadnote 
to  the  case  of  PhUadelphla  &  R.  C.  &  I.  Co. 
T.  Barrle,  179  Fed.  60,  102  0.  O.  A.  618,  as 
to  Justify  the  adoption  of  tliat  beadnote  as 
part  of  tbls  opinion,  which  we  do.  The 
beadnote  reads  as  follows: 

"Where  defendant,  a  coal  dealer,  In  dellTerins 
coal  from  its  yards  to  costomera,  faired  from 
another  dealer  a  team  and  a  driver  in  the  lat- 
ter's  general  employ,  paying  a  stipulated  sum 
per  hour  for  their  services,  and  having  full  con- 
trol and  direction  of  the  work  end  the  method  of 
its  performance,  the  drivw,  while  engaged  in 
such  wOTk,  was  a  servant  of  defendant;  which 
was  liable  for  an  Injury  to  a  tiilrd  person  caus- 
ed by  the  driver's  negligence  in  its  perfoxm- 
ance.** 

The  doctrine  announced  in  the  Barrle  Case 
Is  also  fully  sustained  In  1  Lebatt,  Master 
and  Servant  (2d  Ed.)  8{  62-67,  where  the  au- 
thor. In  referring  to  the  decisions  In  which 
the  relatiDnship  between  a  servant  who  by 
his  employer  Is  permitted  to  work  for  an- 
other person  Is  discussed,  approves  and 
adopts  the  language  of  Mr.  Chief  Justice 
Cock  bum  in  Bourke  v.  White  Moss  Colliery 
Co.,  li.  R.  2  C.  P.  Dir.  205v  namely : 

*'*Whai  me  person  lends  his  servant  to  an- 
oHieT  for  a  partfenlar  employment,  tlw  aervant, 
for  anything  done  in  that  particular  employ- 
ment, must  be  dealt  with  as  the  servant  of  the 
man  to  whom  he  la  lent,  althou^  be  remains 
the  general  servant  of  tiie  penon  who  lent 
him."* 

The  author  conclndes : 

"In  other  words,  the  servant  of  A.  may,  for  a 
particular  purpose  or  on  a  particular  occasion, 
be  the  servant  of  B.,  though  he  continues  to  be 
the  genersl  servant  of  A.  and  Is  paid  1^  him 
for  his  work." 

To  the  same  effect  Is  Scrttmer's  Case,  231 
Mass.  132, 120  N.  E.  8S0. 

PlaintUTs  counsel  has  also  called  our  at- 
tention to  a  recent  article  in  8S  Central  Law 
Joomal,  pp.  97-103,  in  whldi  the  doctrine  Is 
ably  diBcuaaed.  and  where  a  nnmber  of  cases 
are  dted  and  dlatingDlsbed.  The  writer  of 
Uie  artlde  m^ee  It  quite  dear  Uiat  the  doc- 
trine <inoted  from  labatt  la  the  one  that  ia 
BOppottei  by  the  best-conddered  eaaea.  We 
desire  to  express  our  appreciation  to  conns^ 
for  having  directed  our  attention  to  the  arti- 
cle ^llc  the  case  remained  undisposed  Of. 

The  following  (»ses  also  fully  soataln  the 
conclusion  reached  in  the  Barrle  Case  from 
whldi  we  have  quoted :  Eolnltsky  v.  Mat- 
thews. 64  Misc.  Rep.  167,  118  N.  X.  Supp. 
866,  Weber  t.  Bedker  (Sup.)  136  N.  T.  Supp. 
119,  and  Glover  v.  Richardson  ft  Elmer  Co., 
04  Wash.  408,  116  Pac.  861.  There  are  a 
number  of  cases  dted  In  the  foregoing  cases, 
where  the  same  result  was  reached  under 


'  similar  drcumstancea,  to  which  we  need  not 
specially  refer. 

The  law  as  laid  down  In  ttie  flffegoing  cases 
folly  Jnstlfles  ua  la  sngtalning  the  ruling  of 
the  trial  court  In  denying  the  moti<m  of  the 
coal  company  for  a  nonsuit  Gonnael  for  the 
coal  company  has  however,  dted  and  relies 
npon  the  following,  among  other,  cases: 
DrlscoU  V.  Towle^  181  Mass.  416,  68  N.  B. 
922 ;  Foster  v.  Wadsworth-Howland  Co.,  168 
lU.  514,  48  N.  E.  168;  Chicago,  etc.,  Co.  v, 
Campbell,  116  TIL  App.  322 ;  Cohen  v.  West- 
em  Elea  Co.,  60  Misc.  R^.  660,  90  N.  Y. 
Supp.  S25;  Quinn  v.  Complete  Elec.  Const. 
Co.  (C.  C.)  46  Fed.  606;  Joslln  v.  Grand  Rap- 
Ids  Ice  Co.,  60  Mich.  616,  16  N.  W.  887,  45 
Am.  Rep.  54;  Kello^  v.  Church  Charity 
Foundation,  203  N.  T.  191,  96  N.  B.  406,  38 1*. 
R.  A.  (N.  S.)  481,  Ann.  Cas.  1913A,  883;  Ash 
T.  Century  Lumber  Co.,  153  Iowa,  523,  133  N. 
W.  888,  38  L.  R,  A.  (N.  S.)  973. 

While  all  of  the  forgoing  cases  have  fea- 
tures which  In  some  respects  ara  similar  to 
those  in  the  case  at  bar,  yet,  upon  a  dose  anal- 
ysis of  the  cases.  It  will  be  found  that  the 
case  at  bar  In  many  respects  is  distinguisha- 
ble from  those  cases,  and  ttiat  the  controlling 
features  of  this  case  are  like  those  in  the 
cases  we  have  quoted  from  above. 

Upon  the  whole  record  we  fed  constrained 
to  hdd  that  the  district  court  did  not  err  In 
dmylnK  tihe  motion  for  a  noosait,  and  that 
the  case  Is  not  one  where  we  can  say  as  a 
matter  of  law  that  the  coal  company  Is  not  re- 
sponsible for  the  negligent  acts  of  the  driver 
of  the  coal  wagon  in  leaving  It  in  the  c(mdl- 
tl<m  he  did  while  in  tbe  act  of  detlverlng  the 
ooal  of  the  ooal  oonqMUiy;  while,  upon  the 
ottier  buid,  under  Uie  law  as  laid  down  In 
the  cases  we  have  quoted  from,  when  applied 
to  the  facta,  the  Jury  could  well  find  that  the 
drivM  of  Qie  wagm  was  the  agrat  of  the 
coal  company,  and  that  it  is  ravonslble  for 
his  n^Ugmoe. 

Other  errors  aaslcned.  In  Tieiw  ct  the  rec- 
ord, are  not  sudi  as  require  qiedal  oonsider^ 
atlon. 

For  the  reasons  stated  the  Judgment  should 
be,  and  it  accordingly  Is,  affirmed,  wiQi  costs 
to  plaintiff. 

CORFMAN,  C  J.,  and  WEBER  and  TUUR- 
MAN,  JJ.,  concur. 

GIDEON.  J.  I  dissent  Probably  a  brief 
review  of  wbat  I  understand  Qie  facts  to  be, 
as  disclosed  by  the  record,  will  give  a  better 
toiderstandlng  of  my  views  respecting  the 
queationa  presented  on  this  appeaL 

It  appears  that  the  Wasatch  Goal  Company 
was  condnctli^  a  retail  ooal  business  at  Salt 
Uike  ai7,  Utah.  At  the  time  of  tiie  aUeged 
acddrait  it  had  no  teams  of  Its  own  with 
which  to  ddlver  coal  to  Its  customers.  The 
Ind^;>endent  Ice  company  was  the  owner  of 
teams  and  wagons,  and  during  the  snmmn 
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months  was  engaged  In  eelllDg  and  deliver- 
ing ice.  In  the  fall  of  1917  a  contract  or 
agreement  was  made  between  the  coal  com- 
pany and  the  Ice  company  whereby  the  latter 
undertook,  for  an  agreed  Bum  per  ton,  to  de- 
liver coal  for  the  defendant  coal  company  to 
Its  various  customers  within  Salt  Lake  City. 
The  arrangement  seems  to  have  been  that 
whenever  the  coal  company  desired  teams  It 
would  telephone  the  ice  company,  and  there- 
upon the  Ice  company  would  srad  its  teams, 
together  with  drivers  and  wagons,  except 
the  beds  or  boxes,  to  the  office  of  the  coal 
company,  where  the  driver  would  receive  dl- 
rectlons  as  to  the  time  of  delivery,  the 
amonnt  of  coal  to  be  delivered,  and  the  ad- 
dreaaes  to  which  it  should  be  delivered.  If 
the  coal  was  delivered  C.  O.  Dh  the  drivers 
otdlected  the  money  and  returned  It  to  the 
coal  company.  When  the  coal  was  directed 
to  be  so  delivered,  and  the  customer  fftUed 
to  pay,  the  driver  would  return  the  coal  to 
the  yards  of  the  coal  company.  After  the 
day's  work  the  drivers  would  return  the 
teams  to  the  stables  of  the  Ice  company,  and 
would  take  the  teams  from  there  the  follow- 
ing day.  It  also  appears  that  the  Ice  com- 
IMiny  employed  the  drivers,  paid  them  an 
agreed  compensation,  discharged  them  at  Its 
pleasure,  and  that  the  coal  company  in  no 
way  directed  or  suggested  the  employment 
of  any  one  as  a  driver  other  than  if  any  par- 
ticular driver  was  objectionable  notice  was 
usually  given  to  the  Ice  company  of  that  fact 
and  some  other  driver  would  be  substituted. 
On  or  about  Movemtier  2.  1817,  one  of  the 
teams  of  the  Ice  company  was  delivering  coal 
for  the  coal  company,  and,  as  directed  by  the 
manager  of  th&t  company,  attempted  to  de- 
liver a  load  of  ooal  at  an  address  given  by 
said  company.  In  attempting  to  pass  from 
the  street  over  the  sidewalk  to  the  residence 
where  the  cool  was  to  be  delivered  the  wagon 
became  so  mired  In  the  dirt  that  the  team 
could  not  pull  it  over  the  walk.  Thereupon 
tbe  driver  unhitched  the  team,  left  the  wagon 
tongue  extending  partially  across  the  paved 
sidewalk,  placed  no  lights  or  guards  around 
it,  and  left  it  In  that  condition  ovemigbt 
In  the  early  morning  following  plaintiff  ran 
over  the  end  of  the  tongue,  and  was  thrown 
to  the  pavement,  and  received  the  Injuries 
complained  of.  No  officer  or  employ^  of 
ther  company,  except  the  driver,  had  any 
knowledge  of  the  condition  In  whidi  the  load- 
ed wagon  had  been  left  until  the  following 
day. 

At  the  conclusion  of  plaintlfTs  testimony 
the  court  granted  a  motion  for  nonsuit  made 
by  the  defendant  Ice  company.  The  Jury  re- 
turned a  verdict  against  the  coal  company. 
That  company  appeals.  It  failed,  however, 
to  serve  notice  of  appeal  upon  Its  codefend- 
ant,  the  ice  company.  The  respondent, 
plaintiff  below,  now  moves  to  dismiss  the  ap- 


peal, and  urges  such  failure  to  serve  notioe 
of  appeal  upon  the  ice  company  as  grounds 
therefor.  That  motion,  in  my  Judgmrat, 
should  be  granted. 

The  complaint  charges  the  defendants  Joint- 
ly with  the  negligence  that  caused  the  in- 
jury. Both  defendants  denied  the  negligence 
as  well  as  liability.  The  record  In  this  case 
clearly  shows  that  either  the  defendant  Ice- 
company  or  the  defendant  coal  company  Is 
responsible  for  the  negligence  that  caused  the 
injury.  There  can.  In  my  Judgment,  be  no- 
question  about  that.  The  tongue  of  the  wag- 
on was  negligently  left  by  the  driver  so  as  to 
cause  Che  Injury.  At  that  particular  time  the- 
driver  sustained  such  relationship  to  either 
the  ice  company  or  the  coal  company  as 
would  make  one  of  such  defendants  liable 
for  his  n^Iigent  acts.  There  is  nothing  In 
the  record  tending  to  show  that  both  defend- 
ants sustained  such  relationship  to  the  drtvor 
as  to  make  them  both  either  individually  or 
Jointly  liable.  *  Admittedly  the  driver  was  in 
the  general  employ  of  the  Ice  company.  If  tt 
should  be  determined  by  this  court  that  the 
coal  company,  appellant,  is  not  liable,  it 
would  indisputably  follow  that  the  Ice  c<»n- 
pany  would  be  answerable  for  the  conse- 
quences of  the  driver's  negligent  act  Of 
course,  the  driver  would  be  personally  liable. 
The  defendant  ice  company  succeeded  in  con- 
vincing the  trial  court  that  it  was  not  liable. 
That  the  court  determined  as  a  legal  propo- 
sition upon  granting  the  ice  company's  mo- 
tion for  nonsuit  Such  was  not  a  trial  or 
final  determination  upon  the  merits  of  the  Ice 
company's  liability.  WllUams  v.  Nelson,  45 
Utah,  255,  145  Pac  39.  Under  the  provisions 
of  Comp.  Laws  UUh  1917,  |  6484,  the  plain- 
tiff could  within  the  time  specided  In  that 
section,  institute  another  action  against  the 
Ice  company  notwithstanding  the  granting  of 
the  nonsuit  In  this  action.  The  presumption 
is  always  Indulged,  and  rightly  so,  that  a 
Judgment  debtor  is  solvent  and  will  pay  any 
Judgment  regularly  rendered  and  entered 
against  him.  The  affirmance  of  the  Judgment 
against  the  coal  company  and  the  payment  of 
the  same  would  be  a  complete  defense  to  any 
action  the  plaintiff  might  thereafter  prose- 
cute against  the  Ice  company  for  the  alleged 
negligent  act  Notwithstanding  the  ruling 
of  the  district  court  that  Oie  Ice  company  is 
not  liable,  and  notwithstanding  that  If  this 
court  should  affirm  the  Judgment  against  the 
coal  company  and  that  Judgment  should  be 
paid,  as  the  ice  company  has  a  right  to  as- 
sume that  It  will  be,  and  notwithstanding 
that  under  the  admitted  facts  In  this  case 
that  if  the  coal  company  is  not  liable  the  Ice 
company  is  and  can  be  subjected  to  a  new 
action,  the  majority  opinion  is  that  the  Ice 
company  has  no  Interest  in  the  appeal  and  is 
in  DO  sense  an  adverse  party.  Such  a  con- 
clusion, in  my  Judgment,  contravenes  the 
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principle  or  rtOe  announced  by  this  court  In 
Grlffln  V.  S.  P,  Co.,  31  Utah,  299,  87  Pac 
1002,  where  the  court,  speakli^  through 
Chief  Justice  McCarty,  saTB: 

"We  are  of  die  opinion,  and  so  hold,  tiiat  on* 
less  it  affirmative^  appears  from  the  record 
that  a  party  to  an  action  would  not  be  inju- 
riously affected  by  a  reversal  of  the  case,  such 
party  must  be  served  with  notice  in  case  an 
appeal  is  taken,  otlierwise  this  coart  can  ac- 
quire no  jurisdiction  over  the  action  except  to 
dismiss  the  appeal,  and  thereby  afflnn  the  Judg- 
ment  appealed  from." 

In  Langton  lime  &  Cement  Co.  t.  Peery,  48 
Utah,  at  page  115,  1C9  Pac.  at  page  BO,  the 
test  for  the  determination  of  who  are  adverse 
parties  Is  stated  by  Jnstloe  FHck  in  the  fol- 
lowing language: 

"This  court,  by  an  unbroken  line  of  decisions, 
has  held  that  all  the  parties  to  an  action  who 
may  be  adversely  affected  by  a  modiBcatlon  or 
reversal  of  the  judgment  are  adverse  parties 
under  our  statute,  and  must  be  made  parties  to 
the  appeal  either  as  appellants  or  respondents." 

Naturally  the  converse  of  that  proposition 
would  be  true,  as  pointed  out  In  the  majority 
^nlon  in  the  quotation  taken  from  48  Utah, 
at  page  112, 159  Paa  49. 

The  facts  In  the  OriflSn  Case,  supra,  were 
that  the  defendant  railroad  company  and  one 
Austin  were  jointly  charged  in  the  complaint 
with  the  negligence  that  caused  Oie  death  of 
iriialntUTs  Intestate.  Austin  was  serred  with 
summons,  but  failed  to  plead  or  further  ap- 
pear In  tiie  action,  and  default  was 'entered 
against  him.  The  railroad  company  answer- 
ed, and  a  general  rerdict  was  returned  by 
the  Jniy  i^alnst  both  defendants.  The  rail- 
road company  appealed,  but  failed  to  serve 
notice  upcm  its  cod^endant  Ttila  court  dls- 
mlsaed  the  appeal,  and  assigned  as  one  of  the 
reaaoDS  for  so  doing  that  a  reversal  might 
Injarionsly  affect  Austin,  and  this  court  could 
not  induge  the  presumpttfn  ttiat  It  would 
not  In  the  present  case  both  defendants  are 
Jointly  chafed  with  0te  oommissi<m  ct  the 
negligent  act  During  the  trial  tbe  ice  com- 
pany had  Judgmmt  In  Its  favor  by  tbe  court 
grantliig  its  motion  for  nonsDit  I  eonfbss 
my  Inability  to  follow  Oie  reasoning  whereby 
the  ctmduslon  Is  reached  that  one  defendant 
jointly  charged  with  another,  but  who  has 
judgment  entered  against  Mm,  Is  any  more 
an  Interested  or  a  necessary  party  than  one : 
who  is  also  Jointly  charged  with  another  with 
tbe  negligent  act  in  question,  but  who  Is  suc- 
cessful In  having  a  judgment  entered  and 
rendered  in  his  favor,  or  that  the  latter 
thereby  ceases  to  be  an  adverse  party  to  an 
appeal  from  the  judgment  Especially  does 
that  reasoning  to  me  seem  fallacious  In  view 
of  the  fact  that  under  the  provisions  of  our 
Code,  and  under  the  admitted  f&cts  In  this 
record,  such  successful  defoidant  would  be 


liable  to  be  sued  In  a  new  action  for  die  same 
negligent  act  In  my  judgment  the  latter  Is 
an  adverse  party,  and  Is  Interested  In  having 
the  judgment  of  the  lower  court  affirmed. 
Sudi,  In  fact  was  the  holding  of  the  Su- 
preme Court  of  Oldahoma  under  a  statute 
similar  to  ours,  in  Humphrey  et  aL  v.  Hunt, 
0  OkL  196,  69  Pac  971.  In  that  case  Maggie 
Hunt  bronght  action  against  licwls  Hum- 
phrey and  eight  others,  Including  one  Fred 
Belt  to  recover  damages  for  the  death  of  her 
husband.  At  the  trial  a  verdict  was  had  and 
judgment  entoed  against  six  of  the  defmd- 
ants,  and  a  verdict  and  judgment  in  favor  of 
Belt  and  iMcalnst  pLalntUT.  Tbe  defendants 
against  whom  judgment  had  been  entered 
appeided,  but  did  not  serve  notice  of  aroeal 
upon  Belt  Tbe  appeal  was  dismissed  on  the 
ground  that  appc^nts  had  failed  to  serve 
notice  upon  all  tbe  adverse  parties.  The 
court  anigns  as  a  reasim  Sor  snch  ruling 
that  Belt  was  Mitltled  to  be  made  a  party  so 
that  he  could  present  to  the  appellate  court 
any  reasons  he  might  have  why  the  Judgment 
should  be  affirmed.  No  sound  reason.  In  my 
Judgment  Is  given  In  the  prevailing  opinion, 
nor  in  the  authorities  dted  therein,  why  tbe 
ccmcluslon  of  the  Oklahoma  court  should  not 
be  controlllDg  here. 

A  like  ruling  was  made  by  tbe  Suprane 
Court  of  California  In  Ballo<^  v.  Taylw,  112 
CaL  147,  44  Pac  457.  Tme,  that  action  was 
for  breach  of  contract  against  three  defend- 
ants claimed  to  have  executed  the  contract 
as  partners.  Nonsuit  was  granted  as  to  two 
of  the  defendants  and  Judgment  was  against 
the  other.  The  defendant  against  whom 
Judgment  was  tendered  served  notloe  ot  ap- 
peal on  Qw  plalntifr  <mly.  On  the  mpeal  one 
of  the  errors  assigned  was  the  granting  of 
tbe  motion  toe  mmsnlt  of  axvcfllanf  s  code- 
tendsnts.  The  appellate  court  diwmiwmi  the 
appeal,  holdliv  Quit  Jurtsdictkm  bad  not  been 
acquired,  and  that  the  defendants  who  bad 
been  taken  out  of  tbe  case  by  granting  Q» 
nonsuit  would  be  adversely  aftocted  a  re- 
versal of  the  judgmmt  I  can  see  no  dUfer- 
enoe  In  principle  between  an  action  of  that 
character  and  the  one  now  under  considera- 
tion. 

In  the  present  case  the  appellanf  s  third  as- 
signment of  error  Is  as  follows : 

"The  court  erred  In  granting  tbe  motion  of  tbe 
defendant  Independent  Ice  Company  for  a  non- 
suit for  the  reason  that  the  evidence  shows 
that  SH  between  the  defendants  Independent  Ice 
Company  and  tbe  Wasatch  Coal  Company,  tbe 
teamster,  Ed.  Wealer,  at  the  time  of  the  acci- 
dent complained  of,  was  the  servant  or  agent 
of  the  said  Independent  Ice  Company  and  not 
of  the  Wasatdi  Coal  Company;  and  for  Os 
further  reason  that  If  there  was  any  conflict  in 
the  evidence  as  to  whether  said  teamster  was 
at  the  time  of  the  accident  tbe  servant  or  agent 
of  either  of  said  defendants,  that  question  should 
have  been  submitted  to  the  joiy.** 
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If  there  ever  was  any  question  as  to  the 
Indepeodent  Ice  Company  being  an  adverse 
party,  the  forgoing  assignment  wonld  seem 
to  be  sufficient  answer  to  the  contention.  At 
least  It  Is  conclnsive  that  the  appellant  con- 
sidered that  the  court  erred  In  granting  the 
Ice  company's  motion  for  nonsuit,  and  be  as- 
signs It  as  a  proper  subject  tax  review  by  this 
court. 

It  Is  insisted  that  the  Ice  company  Is  In  no 
worse  condition  by  a  reversal  of  this  Judg- 
ment than  It  wonld  have  been  If  it  bad  never 
been  made  a  party  to  the  action.  Granting 
that  that  may  be  true,  nevertheless  the.  ice 
company  was  made  a  party,  and  as  satb  I 
think  is  entitled  to  bave  Its  rights  deter- 
mined,  if  possible,  In  this  nii^  and  not  be 
harrassed  by  new  proceedings.  It  Is  the  ad- 
mitted policy  and  the  daty  ctf  the  coarts  to 
lo  determine  the  rl^ta  of  parties  bnm^t 
Into  Iitl£atl<Hi  as  to  avoid  the  ezpowe  and  dfr- 
lay  of  numerous  actions. 

I  am  making  no  defense  or  argoment  In 
support  of  the  ruling  or  principal  announced 
In  the  GrlfSn  Case,  nor  of  the  statute  upc«i 
which  that  role  Is  predicated.  The  Constitn 
tion  of  this  state  guarantees  the  right  of  ap- 
peal to  this  court  from  judgment  of  the  dis- 
trict courts  to  all  litigants,  and  the  Legisla- 
ture might  vfeil  have,  in  my  jndgmoit,  in 
prescribing  the  method  of  exercising  that  con- 
stitutional right,  made  such  provision  that, 
when  a  party  appealing  has  neglected  to 
serve  all  adverse  parties,  sudi  adverse  par- 
ties could  thereafter,  by  order  of  court,  be 
brought  Into  this  court,  upon  It  being  made 
to  appear  that  such  parties  are  necessary  to 
the  Jurisdiction  of  this  court  But  so  long  as 
the  rule  or  principle  announced  in  the  Griffin 
Case  Is  to  stand  as  the  established  law  or 
rule  of  procedure  In  that  class  of  cases,  I  see 
no  reason  why  a  different  rule  should  be  laid 
down  In  cases  41ke  the  <Kie  under  considera- 
tion. In  my  Judgment  there  Is  no  difference 
in  principle. 

I  flilnk  ttte  modon  to  MmmXam  ttie  a^ieal 
should  be  granted. 

Passing  now  to  a  consldaratton  of  the-mer- 
Its  of  the  case.  I  am  unable  to  concur  In 
the  affirmance  of  the  Jn^pnrat.  Accepting 
the  general  principle  expressed  in  the  quota- 
tion from  212  IT.  S.  In  the  prevailing  opinion 
as  the  true  rule  to  govern  In  determining  when 
one  who  is  in  the  general  employment  of  an- 
other may,  by  arrangement  made  between 
such  employer  and  a  third  [>erson,  cease  to  be 
the  employ^  of  the  general  employer  and  for 
the  time  being  become  the  servant  of  the 
third  person,  I  cannot,  in  the  application  of 
that  principle  to  the  facts  in  the  Instant  case, 
concur  in  the  conclusions  reached.  In  the  ap- 
plication of  that  general  principle  announced 
in  the  case  referred  to,  after  discussing  the 
test  for  determining  whether  the  relation- 
ship of  master  and  servant  existed  between 


the  servant  and  the  general  employer,  or  be- 
tween the  servant  and  the  one  to  whom  he 
had  been  let  or  hired  at  the  time  of  the  in- 
Jury,  the  Supreme  Court  of  the  United  States 
concluded  the  discussion  thus : 

"To  determine  wbether  a  given  case  falls 
within  the  one  class  or  the  other,  we  must  in- 
quire whose  ia  the  work  bemg  performed,  a 
question  which  is  usually  answered  by  ascer- 
taining who  has  the  power  to  control  and  direct 
the  servants  in  the  performance  of  their  work. 
Here  we  must  carefully  distlugal^  between  au- 
thoritative direction  and  control,  and  mere  sug- 
gestion as  to  details  or  the  necessary  co-opera- 
tion, where  the  work  fnmlsbed  is  part  of  a 
larger  undertaking." 

The  facts  In  that  case  were  that  the  plain- 
tiff  was  employed  by  a  master  stevedore, 
who  was  under  contract  to  load  a  ship  be- 
longing to  the  defendant  with  olL  The  plain- 
tlfC  was  working  within  the  hold  of  the  ship, 
where  he  was  injured  without  fault  on  his 
part  by  being  struck  by  a  draft  or  load  of 
cases  containing  oil  which  was  unexpected- 
ly lowered  into  the  hold.  The  motive  power 
was  furnished  by  a  steam  winch  or  drum, 
and  the  hoisting  and  lowering  were  accom- 
plished by  means  of  a  tackle,  guy  rope,  and 
hoisting  rope.  The  tackle  and  ropes  ware 
furnished  and  rigged  by  the  stevedore,  and 
the  winch  and  drum  were  owned  by  the  de- 
fendant and  placed  on  its  dock,  some  50  feet 
distant  from  the  hatch.  All  the  wcark  of  load- 
ing was  done  by  the  employte  of  the  steve- 
dore, exeqit  VbB  equation  of  the  winch, 
which  was  done  by  a  windunan  In  tbe  gen- 
eral eiiiploy  of  tbe  defendant.  It  appears 
that  the  operator  of  the  winch  received  sig- 
nals from  the  employte  of  the  stevedore  wh«i 
when  to  raise  and  lower  the  tanks  contBlnlng 
oil,  and  that  he  neglected  to  observe  or  fol- 
low such  B^nals,  thereby  lowering  the  tanks 
out  of  time  and  causing  Oie  InJUry.  Apply- 
ing the  genera]  principle  stated  In  the  quota- 
tion to  the  facts  of  that  case,  the  Supreme 
Court  determined  that  sudi  flacta  did  not 
warrant  Qie  conclusion  tliat  the  rtf  atlonsblp 
of  master  and  servant  did  not  exist  between 
the  defendant  and  the  opnator  of  the  windu 
It  Is  pointed  out  that  tbe  winchman  was  un- 
der the  g«ieral  employment  of  the  defend- 
ant, who  selected  him,  paid  his  wages,  and 
had  the  right  to  discharge  him  for  incompe- 
tency, misconduct,  or  for  any  other  reason; 
that,  before  such  legal  relationship  of  master 
and  servant  could  be  terminated,  it  was  nec> 
essary  that  a  new  like  relationship  be  created 
between  the  winchman  and  the  stevedore. 

The  facts  presented  by  the  record  in  the 
case  at  bar,  as  I  view  them,  show  that  the 
driver,  at  the  particular  time  of  leaving  the 
tongue  of  the  wagon  so  as  to  cause  the  in- 
Jury,  was  doing  the  work  of  the  Ice  company. 
It  will  be  remembered  that  the  contract  be- 
tween the  ice  company  and  the  coal  company 
was  that  the  ice  company  should  deliver  ooal 
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In  the  method  or  maimer  of  his  performance  at 
his  service."  (Citing  numeroxu  cases.) 

Jndge  Banborn,  howerer,  eoncnmd  In  tba 
order  holding  the  defendant  llabte  on  the 
ground  that  the  defoidant^s  local  manager 
testified  as  follows: 

*'Q.  And  the  method  of  dcliTer;  is  under  your 
orders?  A.  Yes,  sir.  Q.  Place,  the  time,  the 
amount,  and  all,  is  under  your  orden?  A.  I 
hare  said  so  tiro  or  three  times.** 

As  I  hare  pointed  out,  there  is  nothing  In 
the  record  tending  to  Indicate  that  the  meth- 
od of  delirering  the  coal  in  the  case  now  un- 
der consideration  was  under  the  control  of 
the  coal  company.  To  that  extent,  at  least, 
the  facts  here  differ  from  the  facts  In  the 
case  reported  in  179  Fed.  There  is  practical- 
ly no  dispute  as  to  what  the  facts  are  in  this 
caB&  There  was,  therefore,  no  question  to 
be  submitted  to  the  Jury,  as  some  of  the  cas^ 
es  hold  should  be  done,  as  to  whose  employ^ 
the  driver  was  at  the  time  of  the  negligent 
act  committed  by  him.  It  thus  became  a 
question  of  law,  under  the  admitted  or  prov- 
en fiKts,  for  the  court  to  determine  whose 
aerrant  the  driver  was  at  that  particolar 
time.  The  following  cases,  In  my  Judgment, 
support  what  I  here  contend  for:  Foster  t. 
Wadsworth-Howland  Co.,  168  lU.  614,  46  N. 
B.  168 ;  Qnlnn  t.  Complete  Elec.  Const  Co. 
(0.  O.)  46  Fed.  C06;  KeUo^s  Church  Char- 
ity Foundation,  203  N.  T.  191,  96  N.  E.  406. 
38  li.  B.  A.  (N.  S.)  481,  Ann.  Gas.  1913A,  888; 
Bums  V.  Bflchlgan  Paint  Co.,  162  Mich.  613, 
116  N.  W.  182, 16  L.  R.  A.  (N.  S.)  816;  Singer 
r.  McDermott,  80  Misc.  B^.  738.  62  N.  X. 
Supp.  1086.  -See;  also,  1  Labatt,  Mast  ft 
Serr.  (2d  Bd.)  |  64. 

A  carefD]  ocmsideratlon  of  the  fhcta  of  this 
case  and  the  application  of  the  law  thCT^to, 
as  I  onderstand  the  lav,  oonvbiees  me  that 
at  the  time  of  the  act  oomplalned  of  the  drlT- 
er  was  the  servant  of  0ie  ice  company,  and 
that  therefore  the  ooal  company  should  not 
be  held  liable  In  this  case. 

For  the  foregoing  reasons  I  dissent  from 
the  afOrmance  of  Oie  ]ndgm»it,  unless  sndi 
affirmance  shall  he  based  upon  the  dismissal 
of  tlie  appeal. 

On  AiQpllcatlon  tor  Beheartiv. 

FRICK,  J.  Counsel  for  appellant  has  filed 
a  petition  for  a  rehearing.  He  does  not  con- 
tend that  we  have  overlooked  or  omitted 
anything,  but  he  most  urgently  insists  that 
our  conclusion  is  contrary  to  law.  When 
court  and  counsel  disagree  respecting  the  law 
that  controls  a  case,  counsel,  as  a  matter  of 
course,  always  insist  that  their  views  should 
have  prevailed.  For  that  reason,  if  for  no 
other,  nothing  is  ordinarily  gained  by  a  re- 
consideration of  the  legal  proportions  al- 
ready decided.  In  this  instance,  however, 
counsel  in  his  petition  for  a  rehearing  vigor- 
the  cootrary.  for  the  nesUgence  of  the  servant  I  ously  Insists  that  the  cases  we  have  dted  in 


with  its  teams  and  wagons  at  an  agreed 
price.  Of  necessity,  in  the  performance  of 
that  work,  the  amount  of  coal,  as  well  as 
where  and  to  whom  It  should  be  delivered, 
must  be  determined  and  directed  by  the  offi- 
cers of  the  coal  company,  otherwise  the  ice 
company  would  have  no  Information  br  direc- 
tion how  to  carry  out  and  complete  Its  part 
of  the  contract  The  method  or  manner  of 
delivery  seems  to  have  been  under  the  control 
of  the  ice  company  or  its  employes. 

The  Supreme  Court  of  Hassadiusetts,  In 
Driscoll  V.  Towle,  181  Maaa.  at  page  419,  63 
N.  E.  at  page  923',  In  considering  a  case  where 
the  facts  are  almost  Identical  with  the  facta 
liere,  and  in  discussing  tills  particular  qnes- 
tlon  said: 

**Iu  case  Hke  the  present  tltere  Is  a  general 
consnisas  of  authority  that,  although  a  driver 
may  be  ordered  by  those  who  have  dealt  with 
his  master  to  go  to  this  place  or  that,  to  take 
this  or  that  burden,  to  hurry  or  to  take  hla 
time,  nevertheless  in  respect  to  the  manner  of  his 
driving  and  the  control  of  his  horse  he  remains 
subject  to  no  orders  but  those  of  the  man  who 
pays  him.  Therefore  he  can  make  no  one  else 
liable  if  he  negligently  runs  a  person  down  ia 
the  street" 

There  Is  nothing  In  the  record  to  show  that 
the  officers  of  the  coal  company  in  any  way 
controlled,  directed,  or  suggested  to  the  driv- 
er employed  by  the  ice  company  the  method 
to  be  employed  In  delivering  the  coal,  or  how 
or  In  what  manner  the  prnnlses  of  the  person 
to  whom  the  coal  was  to  be  delivered  should 
be  entered. 

^e  general  principle  quoted  from  the  Su- 
preme Court  of  the  United  States  Is  made  the 
basts  of  practically  all  decisions  rendered  by 
the  courts  of  this  country  since  Its  announce- 
ment. In  the  ai^Iicatlon  of  that  general 
principle  I  have  found  no  authority,  where 
Hie  facts  are  similar  to  the  tacts  here,  where 
It  has  been  held  that  the  driver  or  the  party 
causing  the  Injury  was  the  employe  of  the 
one  to  whom  he  was  let  or  hired,  unless  It 
he  the  case  of  Philadelphia  &  R.  Coal  &  Iron 
Co.  Barrie,  179  Fed.  SO,  102  a  a  A.  6ia 
OlRult  Jndge  Sanborn,  In  a  cmcnrring  apin- 
%aa  In  that  case,  said: 

*fnie  qneation  In  this  case  It  whether  the 
Ooal  A  Iron.  Company  or  Martin  was  the  mas- 
ter  of  the  driver,  McQuistran,  In  the  tatter's 
performance  of  the  specific  act  of  protecting 
pedeatriana  from  stepping  into  the  coal  hole  in 
the  sidewalk  while  he  was  unloading  the  coal 
Into  it  When  a  master  who  has  and  exercises 
the  power  to  hire  and  discharge  his  servant 
lets  him  and  a  team  to  a  hirer,  to  go  where  and 
do  such  known  work  as  the  hirer  directly  tile 
legal  presumption  is  that,  although  the  hirer 
directs  the  servant  ^ere  to  go  and  what  to 
carry  or  haul  or  do,  the  driver  still  remains 
subject  to  the  control  of  his  general  employer 
in  the  method  of  his  performance  of  the  work 
to  which  the  hirer  assigns  him,  and  the  hirer 
is  not  liable,  in  the  absence  of  an  agreement  to 
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SDpport  of  our  conclusion  are  not  applicable  to 
the  facts  of  this  case.  We  doubt  not  counsel 
for  appellant  has  convinced  bimself  tbat  such 
Is  the  case,  and  Is  therefore  Justified  in  mak- 
ing the  assertion.  The  majority  of  the  court, 
however,  Is  unable  to  arrive  at  such  a  con- 
clusion. Without  attempting  to  restate  the 
facts,  It  must  suffice  to  say  that  there  Is  and 
can  be  no  doubt  whatever  that  the  driver  of 
the  coal  wagon  In  delivering  the  coal  was 
under  the  sole  direction  and  control  of  the 
coal  company.  He  took  the  team  and  run- 
ning gears  of  a  wagon  belonging  to  the  Ice 
company  to  the  coal  yard  of  the  coal  company 
for  the  express  purpose  of  delivering  tbe  coal 
to  such  places  and  to  such  persons  as  he 
might  be  directed  by  the  latter  company.  If 
that  company  directed  the  driver  to  deliver 
coal  to  A.,  the  Ice  company  bad  no  authority 
or  power  to  direct  him  to  driver  the  coal  to 
B.,  or  to  C,  or  to  any  one  else.  In  delivering 
the  load  of  coal  In  question  the  driver  was 
therefore  under  the  immediate  control  and 
direction  of  the  coal  company,  precisely  the 
same  as  though  he  had  been  originally  em- 
ployed by  It  for  tbat  purpose.  Tor  the  pur- 
pose of  that  transaction  the  driver  was  the 
agent  and  employe  of  tbe  coal  company,  al- 
though in  fact  and  In  law  be  may  have  re- 
mained the  general  servant  of  the  ice  com- 
pany. The  test  respecting  responsibility  Is, 
by  which  company  was  be  employed  and  for 
wbldi  one  was  be  acting  In  delivering  tlie 
coal  In  Question?  Manifestly,  for  that  pur- 
pose he  was  employed  by,  and  was  acting  for, 
tlie  coal  company,  and  not  for  the  Ice  com- 
pany. Tbat  being  so,  tbe  coal  company,  and 
not  the  ice  company,  must  be  held  responsible 
for  bis  negligent  act  which  caused  the  Injury. 
Sudi  Is  clearly  the  effect  of  the  dedslons  we 
hi^ve  dted  in  tbe  opinion.  We  are  still  clear- 
ly of  the  oi^nlon  that  our  former  conclusion 
Is  right,  and  it  Is  therefore  adhered  to. 
Tbe  petition  for  a  rdiearlng  is  denied. 

OOBFUAN,  a  J.,  and  WBBBB  and 
THUBUAN,  3J^  omcnr. 


<B4  Utah,  572) 

BAGLIN      BARIi-EAOLE  MINING  GO. 
et  aL    (No.  8348.) 

(Supreme  Court  of  Utah.   June  80,  1810.  On 
Application  for  Rdiearinf,  Oct  11, 1819.) 

1.  OoBPOBAnoKB   <t»116  —  AanomiENT  or 

CEBTUlOan  TO  BBOKEE  n»  SAU  CXBBm 
TITLE. 

Where  die  bolder  of  a  certificate  of  corpora- 
tion stock  which  wag  held  under  a  pool  agree- 
ment, after  expiration  of  the  period  of  the  pool, 
assifned  the  certificitte,  held  that,  though  the 
asrignment  was  to  a  broker  for  the  purpose  of 
enabUiv  Idm  to  sell  tbe  shares  and  was  wi^out 
ccMiilderatton,  it  passed  to  him  tbe  legal  litle. 


2.  COBPOBATIONS  4s>138  —  Ow  ASSIOHlBnT 
OT  STOCK  ASSIOnraC  HAT  OOMPKL  ISSUAHOB 
OF  OIBTIFICATE. 

Thoagh  an  assignment  of  corporate  atoek 
by  an  instrument  whitdi  passed  the  legal  title 
was  wltbont  consideration  and  for  tb»  pnrpow 
of  oiabling  the  aasUmee  to  sell  Hib  stock,  he 
may  sue  tne  corporation  for  refu^g  to  Issue 
certificates,  he  being  for  the  purpose  of  the 
action  the  real  party  in  Interest,  within  Comp. 
Laws  1917,  8  6495,  the  assignment  protecting 
the  corporation  from  further  action  by  the  true 
ownn.i 

3.  COBPORATIOKS  «=3l3S— Whzthkb  BEnmu 
TO  IS8UB    KKW   OKBTIFICATES  TO  ASaiQIfEB 

COnSTITUTBB  OONVKBSIOir. 

The  refusal  of  a  corporation  to  issue  stock 
cntificatea  to  one  entitled  thereto  may  or  may 
not  constitute  conversion,  d^Moding  niran  the 
character  of  the  excuse  the  corporation  has  for 
not  issuing  the  stock.* 

4.  CoBPOBATioNa  «=9l40— Whethkb  OmErTT 

OT  COHVXBBION  HV  BBTUBUIQ  TO  ISBUS  GKB- 

TUICATB  FOB  JUBT. 
Whether  a  corporation  was  guilty  of  con- 
version in  refusing  to  issue  stot^  to  one  entitled 
thereto,  AeM,  under  Hit  evldoice,  for  the  Jury. 

5.  EVIDENCK  «S9S2S(4)  —  BiFOBTS  OF  OtTBB 
TBANSAOnORS  IN  OOBPOBATK  BIOOK  HSAB- 
8AT. 

In  an  action  against  a  mining  corporation 
for  refusing  to  Issue  stock  certificates  to  one  en- 
titled thereto,  reports  of  curb  transactions  In 
such  stock  held  hearsay,  in  the  absence  of  any 
information  as  to  the  manner  in  which  the  re- 
ports were  made  up,  and  hence  the  admission  of 
such  evidence  on  the  Issue  of  damages  was  er- 
ror. 

On  Application  for  Behearing. 

6.  COBPOBATIONS  «=3l83— RXTraAI.  TO  ISSDS 
erOOK  TO  AB^ONEB  AVTB0BIZI8  AT  IMAtt 

NOMINAL  OAMAQKS. 
The  fact  that  a  corporation  converted  Rtodc 
by  refusing  to  issue  the  same  to  one  entitled 
thereto  is  sufficient  to  sustain  an  award  of  at 
least  nominal  damages  In  favor  of  the  Injured 
party. 

7.  Appbal  ano  bbbob  «=>7199)  —  Iiiannnx- 

CIBNCT  OF  EVinENCK  HOT  ABBiaiOD  AS  UMB 

NOT  BEVXBWABLB. 
In  an  action  against  a  corporation  for  dam- 
ages for  refusal  to  issue  certificates  of  stock  to 
one  entitled  tiiereto,  where  the  corporation,  on 
appeal  from  an  adverse  judgment,  did  not  aaeign 
the  Insufficiency  of  tbe  evidence  ot  HdasugeSp 
titat  question  cannot  be  eonridered. 

8.  APPEAZ.  AND  XBBOB  ^748(2)  ~  AMXND- 
KBRT  TO  ASSIOmmniS  OF  XBBOa  ON  XOTIOH 
FOB  BBHXAJtnie  DXNIKD. 

Where  respondent's  brief  stated  tiwt  the 
appellant  corporation,  whldi  had  wrongfully  re- 

> Wines  V.  R.  R.  Co.,  S  Utab.  US,  U  Pac.  VMS: 
Frits  V.  WMtern  Union  T.  Co.,  »  Utah,  S6I.  n 
PKO.  Sm;  Asderson  t.  Tosmlte  H.  Co..  •  Utah,  m, 
36  Pac  MS:  Gulm«r  t.  Cllft.  U  Utah,  M,  4T  Pae. 
85;  Hundt  t.  Comm.  Bank.  SS  Utah.  M,  tf  Pao. 
4U,  m  Am.  St  Rep.  lOSS. 

'Coray  t.  Peary  Irr.  Co.,  n  Utah.  n.  IM  Pso.  HL 


^s»For  othsr  oasM  see  same  topic  anfl  KBT-NUHBER  la  all  Ker-Nnmbered  Dlcerta  and  ladexsa 
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fused  to  issue  certi6cate8  of  stock  to  rcspondeot, .  tlon  aforesaid  converted  tiie  same  to  tbelr 
bad  not  assi^ed  as  error  the  iiiBiifficienc7  of  the  |  own  use,  to  plaintlCTa  damage  In  the  snm  ot 
evidence  of  damages,  held  that,  on  motion  for  i  $3,000,  the  value  of  the  said  stock. 


rehearing,  the  appellant  corporation  was  not  en- 
titled to  hare  granted  its  application  for  leave 
to  tiien  amend  its  aseigament  of  erron,  ao  as 
to  indnde  an  assignment  of  error  aa  to  flie  inr 
anfflciency  of  erldence.* 

Appeal  from  District  Oonrt,  Salt  Lake 
Gcnmty;  P.  O.  Evans,  Jndga 

Action  by  George  Baglln  against  the  Earl- 
Eagle  Mining  Company  and  others.  From 
a  Judgment  for  plaintiff,  the  named  defend- 
ant appeals.  Berersed. 

Marloneaux  &  Beck  and  George  G.  Arm- 
strong, both  of  Salt  Lake  City,  and  A.  J. 
Evans,  of  Lehl,  for  appellant 

Dana  T.  Smith,  of  Los  Angeles,  CaL,  and 
Fred  G.  Looftmurow  and  George  J.  Conatan- 
tlne^  both  of  Salt  Lake  City,  for  r^pondent. 

THUSBiAN,  J.  This  Is  an  action  to  re- 
cover the  value  of  10,000  shares  of  the  cap- 
ital stock  of  the  defoidant  mining  company 
which  plalDtur  alleges  defendants  wrongfully 
converted  to  their  own  nse. 

The  complaint.  In  snbstance,  alleges  that 
plaintiff  Is  the  owner  of  said  shares  of  stock 
by  purchase  from  one  R.  E.  Campbell  on  the 
iBt  day  of  May,  1917,  and  that  plaintiff  at 
all  times  thereafter  was  entitled  to  have 
satd  shares  Issued  to  him  hy  the  defendant 
company;  that  plaintiff  on  the  said  1st 
day  of  May,  1017,  and  thereafter  on  the  12th 
day  of  the  same  month,  demanded  of  said 
defendant  company  that  it  issue  to  him  said 
ell  a  res  of  stock,  which  said  company  refused 
and  ever  since  has  refused  to  do ;  that  on  the 
15th  day  of  May,  1917,  the  individual  defend- 
ants, who  constituted  the  board  of  directors 
of  the  defendant  company,  by  resolution  di- 
rected the  president  and  secretary  of  said 
company  not  to  Issue  said  shares  of  stock  to 
^aintUt;  that  the  d^endants  were  thai  in 
poaaesslon  of  aald  stock,  and  Xxj  the  resoln- 


•Bean  v.  Fairbanks,  46  Utali,  SIS.  ISl  Poc  SSS: 
Olden  Valley  T.  ft  R.  Co.  v.  Lewis.  41  Utab,  ISS, 
US  Pac.  687;  Harrlun  v.  Harker.  44  Utab.  HI,  14S 
Pac  TIB;  Swanson  v.  Slma,  61  Utab,  — ,  171)  Pac. 
774;  Harks  v.  Taylor,  13  UUh,  152,  <S  Pac.  897; 
Oenter  v.  Con stome rate  Hts.  Co.,  IS  Utab,  166, 
•4  Pac.  S6S;  Watatcb  Irr.  Co.  v.  Fulton,  2S  UUb. 
m.  «6  Pae.  aX;  Van  Pelt  v.  Park,  U  UUh,  141, 
H  Pac.  SSI:  O.  8.  U  v.  Russell,  27  UUb,  467,  76  Pao. 
S46;  Houti  v.  V.  P..  S6  UUh.  2£0,  S9  Pac.  M7:  Her- 
ri man  Irr.  Co.  v.  Keel,  26  UUh.  M.  69  Pac.  719; 
Jenkins  t.  Hammotb  Mln.  Co.,  24  UUb,  SU.  68  Pac. 
Stf;  First  Nat.  Bask  v.  Brown.  20  UUb,  tf.  S7 
Pm.  fTT;  Franc*  v.  8.  L.  «  0.  Kr^  SI  UUb.  S02, 
as  Pac.  1:  Firman  v.  Bateman.  S  UUb.  268;  8Ute 
T.  Campbell,  35  UUh,  142,  71  Pac.  629;  B.  P.  I-  A. 
A  S.  L.  R.  R.  T.  Board  Ot  BducatloD,  SS  Utab.  13, 
M  Pao.  263:  Blue  Creek  L.  a  lb  Go.  v.  Anderson, 
as  Utab,  a,  »  Pm.  444;  HorriB  v.  Bait  laka  dtr, 
SS  UUh.  474.  101  Pac  878;  Bowe  v.  Btllwell.  39  UUb. 
rr.  117  Pac  876:  Vance  ▼.  Heatb.  42  Utab,  148,  129 
Pac  S65;  Conoell  v.  O.  S.  L.  R.  R.,  61  UUb.  — ,  168 
Pac  337;  Mountain  Lake  M.  Co.  v.  Hldwar  Irr. 
C^,  «r  Utab,  sn.  164  Pac  B84;  Bselaud  v.  Faytar, 
61  Utah.  — ,  171  Pac  S18;  Holt  T.  Great  Butem 
Caanaltr  Co.,  Bl  Utah.  — .  ITS  Pao.  lUB. 


Defendants,  for  want  of  information  suflS- 
dent  to  form  a  belief,  deny  that  plaintiff  is 
the  owner  of  the  stock,  or  that  be  purchased 
the  same  from  Campbell,  or  that  plaintiff  Is 
entitled  to  Its  possession,  or  that  defendants 
converted  the  same,  or  that  the  stock  Is  of 
the  value  of  $3,000,  or  that  plaintiff  sos- 
tained  damages  in  said  sum  or  at  alL 

Further  answering,  def^danta,  in  sub- 
stance, allege  that  in  1915  all  of  the  stock- 
holders of  defendant  company  entered  into 
an  agreement  with  one  George  E.  Hemphill, 
whereby  they  gave  him  the  right  to  purchase 
400,000  shares  of  the  capital  8to<^  of  said 
co;iipany,  to  be  delivered  to  him  from  time 
to  time  at  a  certain  specified  price,  and  said 
contract  waa  to  continue  In  effect  until  the 
vendors  should  terminate  the  same  xtpon  15 
days*  previous  notice  in  writing,  wbldi  con- 
tract, it  is  alleged,  is  still  in  full  force  and 
effect;  that  at  the  time  of  said  agreement 
one  Fred  Alkire  waa  a  stockholder  in  said 
company  and  was  one  of  the  parties  to  said 
contract;  that  at  the  time  of  making  said 
contract  said  Alkire,  said  Hemphill,  and 
others  entered  into  an  agreement  that  none 
of  said  stock  should  be  sold,  bargained,  or 
otherwise  disposed  of  before  May  1,  1917, 
or  as  long  as  said  contract  with  Hemphill 
should  remain  In  force,  and  until  90  days 
thereafter;  that  at  the  time  of  said  agree- 
ment said  Alkire  was  the  owner  of  10,000 
shares  of  the  stock  of  said  company,  and  that 
said  stock  is  the  same  stock  that  Is  now 
claimed  by  tiie  plaintiff.  It  Is  then  alleged, 
In  substance,  that  after  the  making  of  said 
agreement  Alkire  transferred  his  stock  to 
said  R.  E.  Campbell;  but  defendants,  upon 
information  and  belief,  allege  that  the  same 
waa  transferred  by  Alkire  for  the  use  and 
benefit  of  himself.  It  Is  then  alleged  that 
their  reason  for  refusing  to  Issue  said  stock 
to  plaintiff  was  solely  upon  the  ground  that 
said  Alkire  was  the  owner  thereof  and  had 
entered  into  the  aforesaid  agreement 

The  trial  court  found  for  the  plaintiff 
against  the  defendant  company  and  entered 
judgment  for  damages.  The  action  as  to  the 
other  defendants  was  dismissed.  Defend- 
ant company  appeals,  and  assigns  aa  error 
the  order  of  the  court  overruling  Its  motion 
for  a  nonsuit,  the  admission  of  evidence  over 
plaintiff's  objection,  and  Insufficiency  ot  the 
evidence  to  sustain  the  findings. 

The  evidence  tends  to  show  the  following 
facts:  That  Fred  Alkire  was  the  original 
owner  of  the  stock  in  question ;  that  as  evi- 
dence of  ownership  be  held  a  certificate  of 
the  company  therefor,  certifying  that  he 
owned  10,000  shares  of  stock  subject  to  ft 
pool  aGTeeraent  that  the  said  stock  waa  not 
to  be  issued  until  May  1,  1917 ;  that  In  May, 
1916,  Alkire  transferred  the  stock  to  B.  E. 
Campbell  by  Indorsement  and  delivery  of  th* 
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above  certificate;  ^that  on  May  27th  of  the 
same  year  Campbell  sent  the  certificate  to 
the  secretary  of  the  company  for  transfer, 
and  In  due  time  received  one  made  to  him- 
self, In  substantially  the  same  form  as  the 
one  received  from  Alktre.  The  exact  toim  at 
the  certificate  la  as  follows: 

*Xebi,  Utah.  Hay  2T,  1916. 

"This  Is  to  certify  that  R.  B.  Campbell  Is  the 
owner  of  ten  thousand  shares  of  the  capital 
stock  of  the  Earl-Eagle  Mining  Company,  and 
that  said  stock,  by  pool  agreement,  is  directed 
not  to  be  issued,  sold,  transferred,  bartered,  or 
otherwise  disposed  of  until  May  1st,  1917. 

"[Sisned]  Earl-Eagle  Mining  Company, 
"By  W.  B.  Evana,  Becretazy.** 

OampbeD  kept  the  certificate  In  bis  pos- 
sesBlon  until  about  May  1,  1917,  and  thai 
"turned  it  over"  to  the  plaintiff,  with  the 
firilowlng  indorsement  fherecm: 

"Earl-Eagle  Mining  Company, 

"Lehi.  Utah.  May  1, 1917. 
"Please  issne  my  10,000  shares  of  Earl-Bafle 
to  the  order  of  George  Bagllo. 

"[Signed]  B.  B.  GampbaU.** 

It  also  appears  from  the  eridenoe  that 
plaintiff  is  a  mining  stodcbrokor  of  Salt 
Lake  City ;  that  Campbell  was  absent  from 
the  state,  and  some  time  In  the  latter  part 
<tf  April,  1917,  wrote  the  plaintiff  informing 
him  that  be  bad  a  pool  certificate  for  10,000 
shares  of  Earl-Bagle  stock ;  that  the  pool  ex- 
idred  May  1.  1917;  that  he  desired  to  sell 
the  stock,  and  Inquired  if  plaintiff  could  sell 
it  for  him  after  May  1st  Plaintiff  answered 
saying  that  he  could.  It  further  appears, 
from  the  testimony  of  both  plaintiff  and 
Campbell,  that  Campbell  transferred  the  stock 
to  plaintiff  without  consideratl<m  and  with- 
out intending  it  as  a  gift.  The  only  coniddeiv 
ation  moving  Campbell  to  indorse  the  certifi- 
cate and  send  It  to  plaintiff,  as  shown  by  the 
evidence,  seems  to  be  that  Campbell  desired 
to  sell  the  stock  and  plaintiff  assured  him 
that  he  could  sell  It.  It  also  appears  from 
the  evidence  that  plaintiff  made  formal  de- 
mand upon  the  company  that  the  stock  be 
issued  to  him,  and  that  the  company  refused 
to  issue  It  until  certain  alleged  conflicting 
claims  were  adjusted.  Whether  or  not  the 
refusal  to  Issue  the  stock,  in  view  of  the  ex- 
cuse offered,  amounted  In  law  to  a  converdon 
we  need  not  now  determine. 

Certain  evidence  admitted  In  proof  of  the 
market  value  of  the  stock  was  vigorously 
contested  by  the  defendants,  and  Its  admls- 
sXon  as  evidence  assigned  as  error.  These 
questions,  as  far  as  may  be  necessary,  will 
receive  con^deration  before  concluding  these 
remarks. 

At  the  close  of  the  evidence  for  the  plain- 
tiff, defCTdants  moved  fi>r  a  nonsuit  on  the 
following  grounds: 

"That  there  is  no  proof  that  the  complaining 
party,  the  plaintiff  was  the  actual  owner  or 


owner  at  all  of  tiie  stodc  that  he  attempts  to 
sue  for;  or  that  he  was  entitled  to  any  rights 
or  privUeges  of  an  incorporator;  or  that  there 
Is  no  proof  that  tiie  oorpoiatl<m  was  in  any 
way,  or  tiie  individuals  in  any  wise*  UaUe  fo* 
refnsal  to  Issue  the  stock  at  the  time  that  the 
alleged  converBi<Hi  is  complained  of; 

"That  there  is  no  evidence  of  a  conversion  In 
the  record  whatever  made  by  the  plaintiff,  for 
the  reason  that  there  Is  no  evidence  whatever 
showing  that  the  corporation  or  any  of  the  de- 
fendants in  any  wise  attempted  to  exerdae  any 
ownership  or  control  as  owners  over  the  stoc^ 
which  the  plaintiff  alleges  he  made  deniand  for ; 
and  there  is  no  evldenee  that  the  oorporatlon 
or  these  directors  in  any  wise  attempted  to  pass 
upon  the  ownership  or  the  titie  to  the  stock; 
or  that  they  ever  denied  that  any  particular  iter- 
Bon  was  the  owner  of  the  stock.  Th««  is  no 
evidence  of  damages  whatever  in  this  case,  un- 
der the  rules  of  law,  <m  whidt  tlie  court  could 
find  any  damage  accruing  to  tiw  plaintiff  hi  *Mm 
action." 

The  trial  court  orerraled  the  motion.  Ap- 
pellant took  exception,  and  relies  upon  the 
exceptiim  as  grounds  of  rerersal. 

The  points  raised  by  the  exception  are  (1) 
that  the  evidence  falls  to  establish  plaintUTs 
ownership  of  the  stock ;  (2)  that  there  Is  no 
evidence  of  conversion,  and  (3)  that  there  is 
no  evidence  of  damag&  If  any  one  of  these 
propositions  Is  true,  the  court  erred  In  deny- 
ing the  motion. 

Appellant,  under  the  first  proposition,  con- 
tends  that  plaintiff,  In  view  of  the  evidenoe, 
was  not  the  owner  of  the  stock,  and  was 
theref era  not  the  real  party  in  interest 

[1.2]  Comp.  Lews  Utah  1917,  {  6495,  with 
certain  exceptions  which  are  immaterial 
here,  provides  that  "every  action  must  be 
prosecuted  in  the  name  of  the  real  par^  in 
Interest"  Relying  uptxi  thla  provision  of 
the  Code,  appellant  inslBts  that  plaintiff  was 
not  entitled  to  prosecute  the  action.  We 
have  heretofore  alluded  to  the  fact  that  the 
evldoice  showed  the  stock  was  transferred 
from  Campbell  to  plalntlfl  without  consider- 
ation; that  he  nelth»  sold  It  to  plaintiff 
nor  gave  it  to  him;  that  be  delivered  the 
certificate  to  plaintiff  with  the  Indorsement 
thereon  authorizing  defendant  to  Issue  the 
stock  to  the  order  of  plaintiff ;  that  Camp- 
bell's purpose  in  so  doing  was  to  authorize 
plaintiff  to  sell  the  stock  for  Campbell's  bene- 
fit. No  other  condu^lon  can  be  drawn  from 
the  evidence,  whldi  is  unlmpeached  and  un- 
contradicted. 

Plaintiff  himself  testified  on  cross-ezami- 
nation  that  his  relation  to  the  stock  was  that 
of  broker.  He  referred  to  Campbell  as  his 
client,  and  also  stated,  in  ^ect,  that  the 
damage  snstained  by  the  loss  of  an  oppor- 
tunity to  sell  the  stock  would  be  that  of  his 
client,  and  not  his  own,  except  his  loss  of  a 
broker's  commission. 

Testimony  as  to  whether  or  not  there  was 
a  consideration  for  the  assignment  was  ad- 
mitted over  re^ndent'0  objection.  The  pt^ 
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■Itloii  of  respondent  In  respect  to  tb»  qnestlw 
b  tbat  it  Is  Immatarlsl  wbBt  tbe  conslder- 
atfon  was,  or  whetber  tbeve  was  any  conatd- 
watlon  at  all,  Inasmndi  as  Qw  assignment 
conferred  npon  bim  Oie  legal  title  to  the 
■tocfc. 

This  oontentiai  semis  to  be  supported  br 
the  higlhest  antbority  on  code  remedies. 
Pomra<v,  Code  Bonedies,  |  70,  also  Bemedles 
and  Bemedlol  Bl|^ts»  1 182,  state  tbe  propo> 
sltlcm  as  follows: 

**AnBlosouB  to  the  sabject  diBcussed  in  tlie 
preceding  paragraph  is  the  qaestion  whether  an 
assignee,  to  whom  a  thing  in  action  has  been 
tranaferred  by  an  essignmenC  •wbidt  is  abso- 
lute in  iti  terms,  ao  u  to  Test  in  him  tbe  sntire 
legdl  title,  but  which,  hj  meani  of  a  eontem- 
poraneoos  and  collateral  agreement.  Is,  In  fact, 
rendered  conditional  or  partial,  is  the  real  par- 
ty in  interest.  It  ia  now  settled  by  a  great  pre- 
jtonderance  of  authority,  although  there  is  some 
conflict,  that  if  the  assignment,  whether  writ- 
ten or  verbal,  of  anything  in  action  is  absolute 
in  its  terms,  so  that  by  virtae  thereof  tbe  entire 
apparent  legal  tide  vestri  In  the  assignee,  any 
contemporaneous,  collateral  agreement  by  vir- 
tue of  which  he  Is  to  receive  a  part  only  of  the 
proceeds,  'and  is  to  account  to  the  asdgnor  or 
otiier  person  for  the  residue,  or  even  Is  to  thus 
account  for  the  whole  proceeds,  or  by  virtue  of 
which  the  absolute  transfer  is  made  conditional 
upon  the  fact  of  recovery,  or  by  which  his  title 
is  in  any  other  similar  manner  partial  or  con- 
ditional,' does  not  render  him  any  the  less  the 
real  party  in  interest ;  he  is  entitled  to  sue  in 
his  own  name,  whatever  collateral  arrangements 
have  bean  made  between  him  and  the  assignor 
respecting  the  proceeds.  The  debtor  Is  complete- 
ly protected  by  the  assignment,  and  cannot  be 
exposed  to  a  second  action  brought  by  any  of 
the  parties,  either  the  assignor  or  other,  to 
whom  the  assignee  is  bound  to  account" 

If  this  Is  a  sonnd  expmitioii  of  the  \kw, 
the  question  is,  does  It  apply  to  the  facts  In 
the  Instant  case?  Here  the  certificate  relied 
on  as  evidence  of  Campbell's  title  Is  absolute 
In  form.  The  indorsement  or  assignment  to 
plaintiff  authorises  tbe  Issuance  of  the  stodE 
to  tbe  order  of  plaintiff.  The  assignment  on 
its  fiice  Is  positive  and  unqualified.  It  is 
tme  there  was  a  collateral  agreemoit  or 
understanding  by  which  it  was  .understood 
that  {daintlff  was  to  procure  the  Issuance  of 
the  stock  by  tbe  defendant  company  to  him- 
self or  order,  and  dispose  of  it  for  the  bene- 
flt  of  Campbell,  less  plalntUTs  cammlMlon  as 
teofcer.  We  have  stated  this  collateral  un- 
derstanding In  the  broadest  terms  possible 
under  the  evidence,  so  as  to  give  appellant 
the  benefit  of  every  fact  that  might  lend  sup- 
port to  its  contention. 

There  can  be  no  queatlon  as  to  the  assign- 
ability of  tbe  stock.  There  can  be  no  ques- 
tion as  to  tbe  assignment  itself,  as  far  as 
-the  Instrument  relied  on  is  concerned.  It  Is 
tme  it  does  not  purport  to  be  E^ven  for  a 
consideration,  but  that  was  a  matter  with 
wbldi  the  defendants  could  have  no  iwsalble 
1S4P.~19 


ooncom.  The  defosdants  were  completely 
protected  as  against  any  action  upon  tbe  part 
of  Campbell,  and  that  was  the  only  concern 
tbey  could  have  so  far  as  relates  to  the  form 
of  file  assignment  ^nils  brings  tbe  ease 
clearly  witliln  the  principles  enunciated  by 
Pomeroy  in  tbe  language  above  quoted  ftnd 
the  cases  dted  in  the  note. 

Assuming  that  the  doctrine  enunciated  by. 
Pomeroy  Is  supported  by  tbe  weight  of  Ju- 
dicial opinion,  of  which  we  have  no  doubt, 
we  feti  compelled  to  bold  that  the  assign- 
ment In  the  case  at  bar  conveyed  the  1^1 
title  to  plaintiff,  the  collateral  agre«n^t  or 
understanding  of  the  parties  to  the  contrary 
notwithstanding.  Plaintiff,  by  the  assign- 
ment became  the  real  party  In  interest  He 
had  a  right  to  demand  the  Issuance  of  tbe 
stock,  and  had  the  right  to  enforce  the  de< 
mand.  He  bad  every  right  that  Campbell 
wonld  have  had  if  the  assignment  had  not 
been  made.  As  to  his  right  to  maintain  the 
action,  assaming  that  defendants  refused  to 
Issue  the  stoc^  without  legal  excase,  fh'rre 
can  be  ho  reasonable  donbt  See  spedally 
Castner  v.  Snmner,  2  Minn.  44  <GU.  82),  cited 
in  the  above  excerpt  In  addition  to  the  cases 
cited  In  the  note  the  foUoi^lng  are  referred 
to,  lending  more  or  less  snpport  to  the  doc- 
trine: Minn.  Thresher  Manofactaring  Co. 
V.  Helpler,  49  Minn.  39S,  B2  N.  W.  83 ;  Y^nng 
V.  Hudson,  90  Mo.  102,  12  S.  W.'e32;  Chew 
V.  Brumagen,  13  Wall.  497,  20  U  Ed.  663; 
Cottle  V.  Cole,  20  Iowa,  481 ;  McPberson  t. 
Weston,  64  Cal.  276,  80  Pac.  842. 

Respondent  calls  our  attention  to  the  fol- 
lowing Utah  cases:  Wines  v.  R.  B.  Co.,  9 
Utah,  228,  88  Pac.  1042;  Frits  v.  Western 
Union  T.  Co.,  26  Utah,  268,  71  Pac.  209; 
Anderson  v.  Yosmlte  H.  Co.,  9  Utah,  420,  86 
Pac.  602";  Culmer  v.  Clift  14  Utah,  286,  47 
Pac.  85 ;  Mundt  v.  Comm.  Bank,  86  Utah,  90. 
99  Pac.  454,  136  Am.  St  Bep.  1023 ;  also  two 
California  cases.  Toiler  v.  Arnold,  98  Cal. 
522,  33  Pac.  446,  and  Dollar  v.  International 
Banking  Corp.,  IS  Gal.  App.  881,  109  Pac. 
499. 

In  support  of  Its  contention  that  plaintlfl 
Is  not  the  real  party  In  Interest  af^llant 
cites  and  relies  on  the  following:  Bliss  on 
Code  Pleading  (3d  Ed.)  S  46 ;  23  Am.  &  El 
Enc.  Law,  932 ;  15  Enc.  PI.  &  Pr.  710 ;  WU- 
llams  V.  Whltlock,  14  Mo.  559;  Qruber  v. 
Baker,  20  Nev.  453,  23  Pat  858,  9  L.  B.  A. 
302':  Bobbins  V.  Deverill,  20  Wla  148;  Chew 
V.  Brumagen,  13  Wall.  604,  20  L.  Ed.  663 ; 
Black's  Law  Dictionary,  997 ;  Skews  v. 
Dunn,  3  Utah,  186,  2  Pac.  64 ;  Trlpler  v.  Mt 
Pleasant  C.  ft  S.  B.,  21  UUh.  S18,  61  Pac.  25. 

Appellant  quotes  an  excerpt  from  Bliss 
on  Code  Pleading,  snpra,  as  follows: 

"The  real  party  in  Interest  la  the  party  who  Is 
to  be  benefited  or  injured  by  the  judgmrait  In 
the  case.  It  will  be  observed  that  the  statute 
provides  the  action  must  be  prosecuted  in  the 
name  of  tbe  real  party  In  interest  and,  of 
course,  if  the  defense  can  show  that  the  plain- 
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tiff  or  plaiBtlfli  are  not  tiie  leal  p«rtl«a  la  tai- 
teres^  the  acdoB  most  fafl.** 

On  referring  to  the  Toliune  dted,  we  And 
It  is  not  a  qnotatloD  from  the  text  bat  from 
the  notfc  The  language  Is  taken  from  tbe 
opinion  of  the  court  In  Eaton  v.  Alger,  S7 
Barb.  (N.  T.)  179.  The  language  Is  very  point- 
ed, and  certainly  supports  appellant's  con- 
tention ;  but  inasmndi  aa  the  case  was  after- 
wards overruled  by  the  New  York  Court  of 
Appeals  (Eaton  t.  Alger,  47  N.  T.  846).  and 
a  contrary  doctrine  announced,  reference  to 
the  case  as  authority  for  appellant  was,  to 
say  the  least,  an  unhappy  selection.  We  have 
examined  all  of  the  authorities  relied  on  by 
appellant  on  this  particolar  question,  and 
read  them  with  more  than  ordinary  care. 
We  are  nererthelesa,  of  the  opinion  that  it 
cannot  be  successfully  urged  that  plaintiff  in 
this  case  Is  not  the  real  party  In  interest. 

[8, 4]  As  to  whether  or  not  ttie  conduct  of 
the  defendants  in  respect  to  the  transaction 
constituted  a  conversion  of  the  stock  but 
little  need  be  said.  The  refusal  by  a  corpora- 
tion to  issue  stock  to  one  entitled  thereto 
may  or  may  not  constitute  conversion.  It 
all  depends  upon  the  character  of  the  excuse 
the  corporation  has  for  not  Issuing  the  stock. 
In  Goray  v.  Peery  Irr.  Co.,  50  Utah,  70,  166 
Pac;  672,  a  recent  decision  by  this  conrt  In 
an  action  for  refusing  to  issue  a  certificate 
of  stock  we  held  that  the  complaint  of  plain- 
tiff, to  which  a  demnrror  had  been  sustained 
by  the  trial  ootut,  stated  a  good  caase  of 
acflcm,  and  rerersed  tbe  Judgment  on  that 
ground.  In  Mundt  r.  Bank,  supra,  a  case 
to  compel  the  transfn  of  stock  on  presenta- 
tiiHi  to  the  corporation  of  a  duly  indorsed 
certUcate^  this  court  sustained  the  action, 
and  affirmed  a  Judgment  In  favor  of  plaintiff. 

The  Hundt  Case  Is  of  interest  in  another 
connection.  The  oidnion  defines  the  relative 
rights  of  the  corporation  and  the  owner  of 
an  Indorsed  certificate  demanding  transfer  of 
tiie  stodc  It  Bhows  the  dn^  and  reqionsl- 
bllity  of  a  corporation  in  that  regard  and 
also  tbe  dnty  and  rii^t  of  tbe  cmiwratlon 
under  certain  drenmstanoes  to  letuse  to 
make  the  transfer.  The  law  la  then  stated 
dearly  and  succinctiy,  and  need  not  be  re- 
peated herOb  What  Is  there  said  respecting 
the  transfer  of  stock  is  equally  applicable  in 
a  case  where  a  demand  is  made  for  the  Issu- 
ance of  the  stock,  as  in  the  case  at  bar.  The 
same  prindple  gov«n^  The  law  bdng  as 
there  stated,  the  only  question  to  determine 
in  this  case  is  one  of  fact  Did  the  defend- 
ants  in  refusing  to  issue  the  stock  act  In 
good  faith?  Were  there  sufficient  facts  to 
Justify  their  refusal?  The  trial  court  evi- 
dently arrived  at  the  conclusion  that  there 
was  some  evidence  of  a  conversion.  We  are 
not  prepared  to  say  that  the  concluslcm  ar- 
rived at  was  without  foundation. 

[B]  The  third  and  last  proposition  relied 
en  by  appellant  in  Its  motion  for  a  nonsuit 


presents  a  more  serious  anestlon.  Assnmlnff 
there  was  a  conversion  of  the  stock,  was 
there  any  substantial  erldenoe  of  damage? 
Plaintiff  Umself  was  tbe  tmly  witness  who 
testified  on  Qiat  subject  prlw  t»  a  motion  for 
nonsuit  He  tntlfied  fliat  he  was  a  fcrokar ; 
had  tKeu  for  serwal  years  on  the  Salt  Lak» 
Mining  Bxdiange;  that  he  had  transacted 
business  !n  other  dtlc«  tbrongb  other  bro- 
kers; Qiat  the  Barl-Bagle  sto^  was  listed  OD 
the  Boston  curb ;  that  he  fcOlowed  the  maxket 
both  in  Salt  Lake  and  Bostw  during  the 
month  of  May,  1917 ;  that  be  knew  what  the 
maAet  quotations  woe  dnrli^  tliat  month 
in  Salt  Lake  Oity ;  that  he  also  knew  what 
tbe  qnotations  were  oa  the  Boston  cnrti ;  tbat 
there  were  no  sales  during  May  <m  tbe  Alt 
Lake  exchange ;  that  he  attended  the  meet- 
ings of  the  stock  exdiai^  sroiy  day  and 
heard  brokers  offer  bids  tot  tbe  stock;  that 
the  market  qnotations  as  be  knew  than  on 
the  Salt  UUce  stock  exchange  were  from  12 
to  15  cents  Ud,  and  the  stodi  offSred  at  SO; 
that  that  conditicm '  omtiniied  tat  semal 
months. 

At  fills  point  several  papers,  mariced  plain- 
tiff's Bxlilbits  0  to  H,  incliulT»,  were  Identi- 
fied by  the  witness.  They  purported  to  be 
dally  statements  of  stock  transactions  on  tbe 
Boston  curb  from  Hay  1  to  Hay  7,  1917. 
The  exhibits  were  <^ered  In  evidace  of  mar- 
ket valna  Defendants  objected  on  the 
groands  that  they  were  Inoompetoit  IrrAlfr- 
vant,  Imaterlal,  and  hearssy  and  had  not 
been  properly  Idoittfled.  OhJection  over- 
ruled. The  exhibits  were  read  In  evidence, 
purporting  to  Stuvw  sales  of  Barl-Bagle  atock 
at  prices  ranging  fnmi  24  to  80  cents  per 
share.  Plaintiff  testified  that  he  received 
these  records  in  the  ordinary  course  of  busi- 
ness. He  also  testified  as  to  market  quota- 
tions on  the  Salt  Lake  Kxdiange;  that  be 
was  the  present  custodian  of  the  records  of 
the  exdiange^  but  was  not  the  offldal  cus- 
todian. The  records  of  transactions  concern- 
ing Earl-Eagle  stock  during  the  mmitb  of 
Biay,  1017,  were  admitted  over  tbe  defend- 
ant(^  objection  that  they  were  Inconqtetent 
and  ImmateriaL  The  records  show  that  from 
4»ie<|oarter  cent  to  one  cent  was  bid,  with 
an  occasional  offer  to  sell  up  to  as  high 
as  80  cents  per  Share  up  to  and  Including 
the  18th  day  of  the  month ;  that  after  that 
from  5  to  25  cmtM  was  occasionally  bid,  with 
often  to  sell  at  prices  raiufing  from  80  to  60 
cents  per  share,  but  no  sales  were  made  dur- 
ing the  month.  On  cross-examination  plain- 
tiff testified  he  thought  the  quotations  from 
the  Boston  curb  were  sent  out  by  tbe  Boston 
Curb  Assodatlon.  He  bad  no  positive  knowl- 
edge as  to  who  they  were  sent  out  by.  He 
never  recdved  any  from  the  Boston  curb,  but 
tmly  from  the  brokers.  Plalntlfl  was  of  the 
o^nlon  that  Earl-Eagle  stock  on  May  IS, 
1017,  was  worth  from  20  to  SO  cents  per 
share.  He  arrived  at  that  conclusion  from 
Boston  quotaU<m8.   His  answer  was  based 
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on  his  knowledge  obtained  from  the  sheets 
ot  fbe  Boston  corb.  "ELa  knew  nothins  of  the 
Eul-Eagle  Oompsny^B  af&tlrs  or  the  merits 
of  the  property.  The  records  from  the  Bos- 
ton curb  did  not  diwdose  who  bought  the 
8to<^  The  witness  admitted  that  for  all  he 
knew  the  seller  and  xmrdiaser  may  have  been 
the  same  person.  He  did  not  know  irttetber 
or  not  snch  conduct  was  permitted  on  the 
Boston  cnrb.  Witness  did  not  know  what 
created  the  market  there  or  whether  or  not 
It  waa  a  bona  fflde  nuu^et  Sometimes  a 
quarter  of  a  cent  was  Ud  to  make  a  qaota- 
tkm.  He  learned  from  Uie  qnotatlons,  news- 
papa^  and  brokers  that  some  sales  had 
been  made.  Plaintiff  testified  be  sold  6,000 
shares  of  stock  aa  the  Boston  curb  at  from 
15  to  18  cents  per  share,  but  was  unable  to 
dcUrer,  because  he  did  not  bare  the  sto<ft  In 
his  possession.  He  did  not  know  who  par- 
dused  the  stock.  The  sale  did  not  go 
thnntifh. 

Snbetantlally  all  the  testimony  of  plaintiff 
aa  to  the  market  valne  of  ttie  stodk  was 
objected  to  by  defendants  as  bdng  hearsay 
ud  IncompeteDt,  eepedally  as  to  fiie  records 
of  transactions  on  the  Bost<m  curb.  Tbe 
<vrfnion  expressed  1^  plaintiff  as  to  tbe  mar^ 
ket  valne  was  objected  to  because  it  ap- 
peared to  have  been  based  entirely  on  the 
Boetra  quotations,  of  wbidi  plaintiff  had  no 
knowledgei  exc^  as  they  appeared  in  the 
exhibits.  It  must  be  admitted  that  the  eri- 
denca  was  in  the  highest  degree  unsatis- 
factory. On  the  £ace  of  it  it  appeared  to  be 
ttw  baldest  Und  of  hearsay.  Without  fur- 
ther erSdence  as  to  its  reliability,  it  is  Im- 
possible to  conceive  nptm  wbat  prlndide  it 
should  be  poodtted  to  determine  the  rights 
ta  litigants  In  a  court  of  Justice.  The  plain- 
tiff did  not  know  how  the  records  were  made 
up.  He  did  not  know  whether  or  not  the 
purported  sales  were  bona  fide.  He  did  not 
eren  know  that  the  buyer  and  seller  were  not 
Git  same'  pmoD.  In  ottwr  word^  the  puf^ 
ported  sales  in  Boston  may  have  been  the 
merest  fiction  for  angbt  anything  appeara  in 
tbe  evidence  of^plalnttff. 

In  this  ccunectlon  an  emerpt  quoted  by 
mpellant  from  the  case  of  Vogt  t.  Oope,  66 
GaL  81,  4  Pac.  91S,  la  strikingly  in  point: 

'TEbere  wae  nothing  to  ihow,  or  tending  to 
diow,  how  m  In  what  mamur  the  'n^orts  of 
nlM^  were  made  up;  irtiere  tiw  informatlmi 
they  contained  was  obtained;  or  whetber  the 
quotations  of  piicea  made  were  derived  from  ac- 
tual Bales,  or  otfaerwlBe.  In  the  absence  of  some 
sacb  proof,  the  "reporta  of  sales*  offered  by  the 
plaintiff  were  incompetent,  and  the  court  below 
waa  fight  in  Its  rulhig,'* 

See,  also,  Whelan  t.  I^ch.  60  N.  T.  46^ 
19  Am.  Bep.  202;  Fatrley  v.  Smith,  87  N.  a 
307,  42  Am.  Bep.  622;  Nortcn  t.  Willis,  78 
Ha  682;  Q.,  H.  &  8.  A.  By.  Oa  T.  HiUman 

<iex.  GiT.  App.)  iia  s.  w.  u& 

The  evidence  showed  there  were  no  sales 
wbatever  made  on  tbe  Salt  l4fce  Bxdiange. 


Tbe  fact  that  bids  were  made  on  difBerent 
dates  all  the  way  tnm  a  quarter  of  a  cent 
to  25  cents  per  shares  and  otteia  to  sell  on 
other  dates  ttom  20  to  60  cents  par  shares 
and  no  bids  and  offerings  to  sell  on  tbe  same 
day,  afCtnds  no  evidence  (tf  market  value 
without  further  evidence  of  a  bona  fide  mar- 
ket.  Ncarton  v.  WUlla,  siqwa. 

If  we  treat  Ute  motion  for  nonsuit  as  hsT- 
ing  been  waived,  and  consider  Om  evidence 
<^ered  Iqr  the  d^mdants,  it  can  afford  tha 
plaintiff  no  consolation.  If  r.  Geo.  BL  Hm^ 
hill,  selling  agent  of  the  Earl-£^gle  Mining 
Company,  had  a  contract  with  the  company 
to  sell  400^000  sbaree.  He  lived  In  Boston  two 
years  before  coming  to  Salt  I«ke  (Aty.  He 
teatlfled  he  was  oigaged  in  tbe  business  of 
sto<ft  brtfter  and  mining^  was  acquainted 
with  the  company's  mining  property,  and 
was  president  and  manage  of  tbe  onnpany. 
When  in  Boston  he  was  In  touch  widi  the 
Boston  Bxcbange:  The  curb  reports  are 
autbozised,  but  not  guaranteed.  Tbtj  are 
made  up  by  some  authorised  aguit  of  sales 
during  the  ds^.  The  witness  stated  that  he 
personally  maintained  the  Boston  market  as 
to  Earl-Bagle  stodc  Bb  dineted  tKe  Imyinff 
and  aeOlnff  price.  The  stock  on  the  market 
was  treasury  stock  under  bis  control.  The 
personal  stoc^  was  all  po<ded.  The  witness 
controlled  tbe  market  in  the  way  to  create 
interest  and  publicity.  It  seems  to  have  hem 
a  case  ot  pli^rtng  both  ends  against  tbe  mid- 
dle, a  q)ede8  ot  *'film-flammln|^'  and  "tbim- 
ble-rig^ft"  to  fleece  the  Innocent  public^  es* 
pedally  the  exceedingly  numerous  type  of 
whom  it  la  said  one  is  "txan  every  minute." 

We  search  tbs  record  In  vain  for  a  line  of 
competMit  substantial  evidence  that  throws 
any  light  whatever  upon  tbe  question  of  ao- 
tnal  maiket  valueu  Nowithstandlng  these 
manipulations  to  stimulate  a  marint  and 
keep  It  alive,  the  bottom  dropped  entirely  oat 
<^  Oie  market,  as  far  as  flie  Barl-Bagle  stock 
vras  conconed,  as  aoon  as  the  flrst  wososs 
ment  vras  levied.  It  is  not  our  intenttom  to 
discredit  the  stock  or  tbe  property  its^  It 
may  liave  had  more  or  less  merit;  but  tills 
court  would  be  doing  an  Injustice,  both  to 
the  people  of  the  cnnmonweaUh  and  to  tbB 
stra^er  irttbin  our  gates,  if,  wbea  audi  a 
case  Is  brou^t  before  ns,  we  should  refrain 
from  exprefefl^g  our  views  In  unmistakable 
language^  " 

We  are  of  the  opinion  there  was  no  compe- 
tent evidence  of  damage  to  the  plaintiff,  and 
that  the  motion  tor  a  nonsuit  should  have 
been  sustained. 

The  judgment  is  reversed,  at  xeqmndenf^ 
cost 

COBFUAN,  0.  J.,  and  FXtlOS;  WBBBB^ 
and  GIDEON,  JJ..  nmcur. 

On  Ajn>llcatlon  for  Bdiearlng. 

THUBMAN,  J.  Tbe  court  unbesltotlngly 
concedes  that  tbe  ofdulon  handed  down  la 
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this  esse  Is  vulnerable  to  one  or  more  of  tbe 
objections  arged  against  It  by  respondent  In 
his  application  tor  rehearing. 

[8,  7]  In  deciding  the  motion  for  a  nonsuit, 
and  determining  that  there  was  no  evidence 
of  damage,  the  court  inadvertently  overlooked 
the  fact  that  respondent  was  at  least  en- 
titled to  nominal  damages  because  of  the  un- 
lawful conversion  of  the  stock.  The  court 
was  therefore  In  error  in  holding  there  was  no 
evidence  of  damage.  It  Is  also  contended  by 
respondent  that  insufficiency  of  the  evidence 
as  to  damage  was  not  assigned  as  error,  and 
therefore  the  court  had  no  authority  to  re- 
view and  determine  that  question.  After  a 
careful  consideration  of  the  record,  we  find 
tbe  contention  of  respondent  is  correct,  and 
we  avail  ourselves  of  this  opportunity  to 
make  the  correction.  These  matters  were 
not  argued  before  the  court,  and  were  there- 
fore overlooked.  The  fact,  however,  that 
there  W4s  no  assignment  of  error  as  to  insuffi- 
ciency of  the  evidence  of  damage  was  suffi- 
ciently stated  by  respondent  in  his  brief  to 
entitle  it  to  be  considered  by  the  court 

[8]  In  Its  reply  to  the  application  for  a  re- 
hearing appellant  makes  formal  application 
for  leave  to  amend  its  assignment  of  errors 
as  to  Insufficiency  of  tbe  evidence,  and  pre- 
sents a  motion  for  tiiat  purpose.  The  motion 
Is  vigorously  opposed  by  respondrat  on  the 
grounds  that  tbe  application  was  not  made 
in  time,  and  no  excuse  whatever  la  offered 
for  the  delay.  The  coort  is  of  the  opinion, 
under  tbe  circumstances  attending  this  case, 
that  the  contention  of  respondent  la  unan- 
swerable and  should  prevail.  Even  admit- 
ting that  In  certain  cases  the  appellant  may 
be  permitted  to  file  an  assignment  of  errors 
after  the  time  expires,  or  to  amend  an  as- 
signment already  filed,  upon  seasonable  ap- 
plication, where  no  prejudice  inures  to  tbe 
opposing  party,  still,  in  our  opinion,  it  would 
be  an  unwarranted  extension  of  the  privilege 
to  permit  an  ai^Uant  to  ammd  its  assign- 
ment under  <4rcnmstances  suc^  as  exist  In 
tiie  present  case.  Here  the  appellant  failed 
to  assign  as  error  the  matter  in  controversy 
at  tbe  time  he  filed  his  assignment  of  errors. 
The  respondent's  brief  called  attention  to 
the  fact  that  there  was  no  assignment  of  er- 
ror as  to  that  Question,  tbe  case  was  argued 
and  submitted,  an  opinion  was  rendered  re- 
versing tbe  case  partly  on  the  ground  that 
the  evidence  as  to  damage  was  Insnfflfient, 
respondent  applied  for  a  rehearing,  and 
again  makes  the  point  that  there  was  no  as- 
signment of  error  as  to  <me  of  the  points  up- 
on which  tbe  case  was  decided.  Then,  for  the 
first  time,  appellant  asks  for  leave  to  amend. 
To  allow  the  amendment  applied  for  In  this 
case  without  any  excuse  whatever  for  the 
deliv  In  making  the  application  vrould  be  In 
effect  to  hold  that  an  assignment  may  be 
filed  or  amended  at  any  time  before  the  opin- 
ion Is  officially  published.  Such  a  holding 
would  be  a  substantial  abrt^tion  of  the  rule 


requiring  an  assignment  of  errors  to  be  filed, 
and  Inddentally  would  nullify  the  statute  up- 
on which  the  rule  Is  founded.  The  conse- 
quences are  altogether  too  serious.  Tbe  ap- 
plication for  leave  to  amend  must  be  denied. 

Both  the  parties  have  been  exceedingly 
diligent  in  collating  anthoritiea  in  supporfc 
of  their  respective  contentions  in  respect  to 
this  question,  and  while  we  have  not  deemed 
it  necessary  to  consider  the  case  In  tbe  Ug^t 
of  authority,  because  of  the  utter  lack  of  nny 
showing  of  diligence  or  excusable  neglect, 
still,  as  the  question  Is  one  of  practice  and  of 
great  Importance,  especially  to  the  legal  pro- 
fession, we  cite  tbe  principal  autborittea  re- 
lied on  by  each  of  the  parties. 

Appellant  dtes  tbe  following  cases:  Unit- 
ed States  r.  Pena  et  al.,  17B  U.  S.  SOO.  20  Snp. 
Ct  165,  44  L.  Ed.  251;  Independent  Scbool 
DIst  V.  Hall,  106  U.  3.  428,  1  Sup.  Ct  417,  27 
li.  Ed.  237;  City  of  Memphis  et  aL  v.  St 
Louis  A  S.  F.  R.  Co.,  183  Fed.  620,  106  O.  O. 
A.  75;  Bean  v.  Fairbanks  et  al,  46  Utah, 
513,  ISl  Pac.  338 ;  Ogden  Valley  T.  &  B.  Ck>. 
T.  Lewis,  41  Utah,  183,  125  Pac  687 ;  PoweU 
V.  Nolan,  27  Wash.  318,  67  Pac.  712.  68  Pac 
389  ;  2  Cyc  1005,  H,  Amendm^ts;  8  G.  J. 
1399 ;  Whaley  v.  Vldal,  26  S.  D.  300, 128  N,  W. 
331 ;  Hubbard  v.  Gamer,  115  Mich.  406,  73  N. 
W.  390,  60  Am.  St  Bep.  580;  HaU  v.  C.  R.  I. 
&P.  R.  Co.,  84  Iowa,  311,  51  N.  W.  150;  Stan- 
ley V.  Barrlnger  et  al.,  74  lo^a,  34.  36  N.  W. 
877;  Hudson  v.  Smith,  111  Iowa,  411,  82 
N.  W.  943 ;  Roberts  t.  Parker,  117  Iowa,  889, 
90  N.  W.  744,  57  L.  B.  A.  764,  94  Am.  St  Rep. 
316;  Chenoweth  v.  Chenoweth  (Ind.  App.) 
115  N.  E.  758 ;  Magee  T.  Paul  (Tex.  Civ.  Appu) 
150  S.  W.  325. 

In  reply  to  ttiese  cases  respondent  dtes 
the  following:  Harrison  r.  Harker,  44  Utah, 
541, 142  Pac.  716 ;  Swanson  v.  Sims,  61  Utah, 
— ,  170  Pac  774;  Bristol,  Plaintiff  ia 
Error,  v.  City  of  Chicago,  Defendant  in  Er- 
ror.  21  111  605;  Louisville  R.  R.  Co.  v. 
Smoot,  135  Ind.  220,  83  N.  B.  006.  34  N.  a 
1002;  Baldwin  v.  Sutton  et  al..  148  Ind. 
591,  47  N.  E.  629, 1067 ;  Gladding  v.  Union  a. 
R.  Co.,  25  a  I.  122.  54  Ati.  1060;  Hanover 
F.  I.  Co.  V.  Johnson,  28  Ind.  App.  122,  57  N. 
E.  277;  Marks  v.  Taylor,  23  Utah.  162,  63 
Pac.  897;  Genter  v.  Conglomerate  Mng.  Co., 
28  Utah,  166,  64  Pac  362 ;  Waaatch  Irr.  Co. 
V.  Fulton,  23  Utah,  466,  66  Pac  206;  Van 
Pelt  T.  Park,  18  Utah.  141,  56  Pat  881; 
O.  S.  U  V.  Russell,  27  Utah,  457,  76  Pac  846; 
Houtz  V.  U.  P.,  35  Utah,  220,  99  Pac  997; 
Herrlman  Irr.  Co.  v.  Keel,  25  Utah.  96,  68 
Pec,  719;  Jenkins  v.  Mammoth  Mining  Co., 
24  Utah,  513,  68  Pac  845;  First  NaUonal 
Bank  V.  Brown,  20  Utah,  85,  57  Pac  877; 
France  t.  S.  L.  O.  Ry..  81  Utah,  802,  88 
Pac  l;  Firman  v.  Bateman,  2  Utah,  268; 
State  V.  Campbell,  25  Utah.  842,  71  Pac  629; 
8.  P.  L.  A.  ft  S.  L.  R.  R.  V.  Board  of  Educa- 
tion, 35  Utah,  18,  90  Pac  263;  Blue  Creek 
L.  ft  L.  Co.  V.  Anderson,  86  Utah,  61«  99  Pac 
444;  Morrla  t.  Salt  Imkn  OLtf,  86  Utah,  474, 
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101  Paa  373;  Bowe  t.  Stnwell,  3d  Utah. 
377,  117  Pac.  876;  Vance  Heath,  42  Utab, 
148.  129  Pac.  360 ;  Connell  v.  O.  S.  U  R.  H.. 
SI  Utab,  — ,  168  Fac.  337 ;  Mountain  Lake 
H.  Ca  T.  Midway  In.  Oo.,  47  Vtab,  871,  lfi4 
Pac.  684;  Egelund  t.  Fayter,  51  Utah,  — » 
172  Pac.  31S :  HcAt  V.  Great  Eastern  Gasoalty 
Co.,  51  Utah,  — .  173  Pac.  lie& 

Mbt^'ltbstandlng  the  inadTertenoe  of  Uw 
court  and  the  errors  in  the  oi^on  abore  re- 
ferred to.  It  does  not  necessarily  follow  that 
respondent  Is  entitled  to  a  rehearing  of  the 
cause.  If  the  order  rerersing  the  judgment 
and  remanding  the  cause  was,  nevertheless, 
rt^t.  the  application  for  r^earing  sliould  be 
denied. 

Hie  opinion  recites  the  fact  that  certain 
exhibits  were  admitted  In  evidence  over 
appellant's  objection  as  to  their  competency. 
The  particnlar  grounds  of  the  objection  uid 
Uie  allied  inflrmitles  of  the  evidence  aie 
stated  In  the  opinion,  and  need  not  be  re- 
peated  herfc  The  opinion  cites  many  cases 
tending  to  diow  that  such  matter  is  incompe- 
t«it  as  evidoice.  Tba  court  was  of  the 
opinion  that  the  ediiUta  diould  not  haTe 
been  admitted.  We  held,  in  effect,  that  the 
admissitm  of  the  docnmeots  was  prejudicial 
oTor.  Beapondent  retbrted  us  to  no  cases 
whatever  in  support  of  his  contention  prior 
to  the  opinion.  In  Us  ai>pUcatiim  for  re- 
hearing  be  refers  to  many  cases  whldk 
bear  more  or  leas  upon  the  question,  some  of 
whidi  go  far  towards  lending  support  to  the 
oontentloD  that  In  ewtain  eases  price  lists, 
trade  Journals,  and  even  newspaper  reports, 
may  be  admitted  In  evidence  as  tending  to 
prove  market  value.  We  beHeve,  howerer, 
that  in  every  case  dted  tbe  documents  ad- 
mitted or  rtiled  on  were  ^tber  assumed  to 
be  authoritative  and  properly  identified  or 
IwoTen  to  be  so  to  tba  satlsfactifm  of  the 
court  The  ctmtentlon  here  is  that  the  an- 
Uiorlty  of  the  exhibits  admitted  and  thdr 
genuineness  as  reports  of  actual  sales  were 
not  satisfactorily  estaUlshed  by  extrinsic 
evidence,  and  that  In  any  eweat  the  matter 
was  hearsay.  We  think  this  contention  <if 
appellant  has  not  been  ovemome  by  anything 
offered  by  respondent  The  fact  that  It  ap- 
pears In  this  very  case  ttiat  tiie  purported 
sales  and  purchases,  or  offers  to  sell  and 
purchase,  were  manipulated  and  controlled 
1^  the  same  person,  and  that  such  thli^ 
ooQld  and  do  happen*  tend  to  show  the  ex- 
treme danger  ttf  admitting  sndi  matter  hap- 
bazard  without  proper  authentication  as  to 
Its  genuineness.  The  cases  and  aniliofltleB 
cited  by  respondent  are  as  follows:  Wig- 
more,  Er.  S  716;  17  Gyc.  426;  St  Louis,  etc, 
R.  Go.  T.  Pearce^  82  Aik.  353. 101  S.  W.  76(h 
118  Am.  Bt  Bep.  7S,  12  Ann.  Cas.  127;  Wlf- 
more,  Bv.  |  463,  and  |  719 ;  Central  B.  B.  t. 
SkelUe.  88  Ga.  696, 12  S.  B.  1017;  Hudson  t. 
N.  P..  92  Iowa,  231,  00  N.  W.'  608,  54  Am. 
8t  Bep.  6fi0;  Morris  T.  Columbian  L  W.  Co.. 


76  Hd.  354,  25  AtL  417,  17  Ur  B.  A.  861; 
Whitney  t.  ThaAer,  117  Mass.  523;  Cleve- 
land, etc.,  T.  Perkins,  17  Mich.  296 ;  Boxsle 
V.  Empire  Lumber  Co.,  41  Minn.  548,  43  K. 
W.  476;  Fountain  t.  Wabash  B,  B.  Co.,  114 
Mo.  App.  676,  00  S.  W.  303 ;  Texas,  etc,  T. 
Donovan,  86  Tex.  378,  25  S.  W.  10. 

We  doubt  if  any  of  the  cases  cited  sup- 
port the  contention  of  respondent  when  ap- 
plied to  the  facts  of  this  particular  case.  If 
they  do,  we  are  not  inclined^  to  follow  them 
as  against  the  better  reastme^  cases  dted  In 
the  oj^ion. 

It  follows,  thraefore.  ttiat  the  oplni<m  here- 
tofore rendered  should  be  and  is  modified  In 
accordance  with  the  views  herein  expressed, 
and  that  the  application  for  a  reheazlng 
should  be  denied. 

CORPMAN,  C.  J.,  and  FEICK,  WDBSB,. 
and  GIDEON,  JJTh  concur. 


m  Dtaii,  SI) 
In  re  HANSEN'S  BSTATa    (No.  3310.) 
(Sapreme  Court  of  Utah.     July  31,  1910.) 

1.  EXXCUTOBS  AHD  ADUINISTRATOBS    «=»50  — 

Evidence  inbcfficdent  to  snow  dbcbassd 

WIFE  OWNED  STOCK  AND  SECURTnK. 

Evidence  held  Insufficient  to  show  that  a 
ceased  wife  wai  the  owner  of  canal  Btock,  or  a 
note  and  mortgage,  transferred  by  her  husband, 
her  administrator,  by  indorsement  in  his  hsnd- 
writing. 

2.  Homestead  «=3l45— Rioht  of  scBvmitG 

SPOUSE  TO  OCCUPY  NOT  LOST  BT  BEMABBIAOK. 

'  On  death  of  the  husband  or  wife,  the  sur- 
viving spouse,  under  Gomp.  Laws  1917.  |  7643, 
is  vested  with  the  right  of  occupancy  and  use  of 
the  homestead,  which  continaea  until  otherwise 
directed  by  the  oonrt,  and  is  not  lost  merely 
by  remarriage. 

8.  ATTOBKKT  A2TD  OUKNT  ^»86— COUNflDUt'S 
ADMISSION  OF  OOIICLnSION  Or  UW  MOT 
BINDIHQ  ON  GUBNT  OB  OOUBT. 

Counsel's  admission  of  a  legal  condoaloB  is 

binding  neither  on  his  client  nor  on  the  court; 
it  being  the  court's  doty  to  dedars  tiie  law  as 
it  exists,  regardless  of  concesslonB. 

4.  EXKOUTOBS  AND  ADlONISTBATOtS  9=s278 

—Payment  or  claims  without  pbesenta- 
noH  mcBisnAm  psoor         tubt  wm 

juarr. 

An  administrator  is  entitled  to  credit  for 
debts  paid  by  bim  In  good  faith,  on  mnking  sat- 
isfoctory  proof  that  they  were  justly  due  and 
that  the  amount  paid  was  the  true  amount  of 
the  debt  over  all  payments  or  set-offs,  and  that 
tbe  estate  la  solvent  though  no  claim  for  sudl 
indebtedness  was  presented  and  allowed  as  pn^ 
Tided  by  the  Probate  Code. 

5.  Executors  and  adhinistbatobs  4s9278 
—Payment  or  claims  without  aux>waho> 

PLACKB  BCBDKV  OF  PBOOr  ON  ADUiasnU.- 
TOB. 

In  paying  daims  witihont  requiring  tteb 
presentation  and  allowance,  the  fdwrtnhtre- 
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tor  acta  at  his  peril,  and  assamei  the  burden 
to  prove  all  the  facta  required  hy  Gomp.  Lawi 
1917,  }  7750,  to  be  proven  to  the  satiafaction  of 
the  court. 

6.  EXECtJTOBS  AND  ADUINI8TBAT0B8  ^>110  — 
PATHEUT  or  TAXES  GIVES  EIGHT  TO  CBBDIT. 

▲  widower,  administrator  of  hia  deceased 
wife's  estate,  intorested  in  preserving  it  for 
himself  and  their  children,  acted  within  his 
rights  in  paying  tazea  oat  of  his  own  funds,  and 
is  entitled  to  credit  therefor,  with  interest,  on 
his  final  accounting,  whether  paid  b^re  or  aft- 
er his  appointmenL 

7.  EZECDTOBS  AND  AOHUnSTUTOBfl  «S»132 
— lUFBOTEmiTB  OH  BIALTT  eUOVU>  Bl  AU- 
THORIZED BT  OOUBT. 

An  executor  or  administrator  should  apply 
to  the  court  for  authority  to  make  Improvements 
on  realty  of  decedent,  and  if  be  chooses  to  make 
tb^  without  first  obtaining  authority  he  as- 
sumes the  burden  clearly  to  prove  the  improve- 
roenta  were  necesBary  and  made  in  good  faith. 

8.  Executors  aitd  ADiaNiSTBATORs  «=3l32 
—What  bepaibs  and  xiefbovshentb  give 

EIGHT  TO  CBEDIT. 
Under  Comp.  Laws  1917,  ||  7718,  7739,  a 
widower,  administrator  of  hfa  deceased  wife's 
estate,  held  entitled  to  allowance  on  final  ac- 
counting of  any  expenditures  necessarily  made 
in  repairing  houses,  buildings,  or  fences  existing 
at  the  death  of  Us  wife,  though  wheth»  he 
should  be  allowed  credit  for  new  additions  to 
the  house,  the  erection  of  a  bam,  etc.,  was  for 
the  district  court  to  determine.  111  vietr  ai  the 
condition  of  the  pttoisea,  etc. 

9.  kxbcutobs  and  aduzni8tbat0b8  <s=>132 
—Windmill  wot  impbovemznt  entitlikq 
administratob  to  cbedxt. 

A  widower,  administrator  of  his  deceased 
wife's  estate,  on  his  final  accounting  as  such, 
Acid  not  entitled  to  credit  for  the  cost  of  erec- 
tion of  a  windmill,  an  improvement  of  a  tem- 
porary character,  nocosritated  mainly  for  his 
own  oonvenienoe  while  occui^ng  the  premises. 

10.  Husband  and  wir  «s»159  —  Loan  to 

HUBSAND  SBCUjnCD  BT  NOTK  aXOHXD  BT  WIFE 
AS  SVBITT,  HOT  A  CHABOB  ON  HBB  ISTATE. 

Where  a  husband  borrowed  money  for  Us 
own  use,  and  his  wife  signed  the  notes  merely 
as  surety,  the  husband,  after  his  wife's  deat£, 
when  he  was  her  administrator,  in  paying  the 
notes  merely  paid  his  own  debt;  and  cannot 
charge  any  portion  thereof  to  the  estate. 

Appeal  from  District  Court,  Salt  Lake 
County;  H.  M.  Stephens,  Jndg& 

In  the  matter  of  the  estate  of  Mareu  C. 
Hansen,  deceased.  Petition  by  Martha  H. 
Reese,  decedent's  daughter,  against  Hairy 
Hansen,  her  father,  the  administrator,  to 
compel  an  accounting,  and  for  his  removal 
and  the  appointment  of  a  successor.  From 
a  Jadgment  for  petitioner,  the  administrator 
appeals.  Reversed,  and  cause  remanded, 
wltli  dlrecHons. 

H.  Ray  Tan  Cott,  of  Salt  Lake  City,  for 
appellant 

A.  V.  WatUns,  of  Salt  Lake  dty.  for  n- 
Bpondrait. 


AGEE,  District  Judge.  The  deceased 
died  Intestate  November  4,  1805,  In  Salt 
Lake  county,  possessed  of  43  acres  of  land 
in  that  conn^.  No  proceedings  were  bad  for 
the  administration  of  her  estate  until  Bfardi 
14,  1902,  "When  the  appellant,  Henry  Hansoi, 
was  appointed  administrator  of  said  estate 
and  qualified  as  such.  On  March  24,  1902, 
an  inventory  and  appraisement  of  the  estate 
was  filed,  which  showed  that  the  estate  - 
consisted  of  two  tracts  of  land,  one  of  20 
acres,  appraised  at  $660,  and  the  other  of 
23  acres,  appraised  at  1040.  These  tracts 
were  separated  merely  by  a  public  road,  and 
constituted  the  home  of  the  appelant  and 
his  family.  Nothing  further  was  done  until 
the  26th  day  of  October,  1916,  when  an  order 
was  entered  directing  that  notice  to  credi- 
tors should  be  published,  which  was  accord- 
ingly done,  and  on  December  28,  1915,  a  de- 
cree finding  that  due  notioe  had  been  glvoi 
to  creditors  was  entered,  but  no  dalms 
against  the  eetate  were  presented. 

The  deceased  left,  surviving  her,  taer  hus- 
band, the  appellant  herein,  and  five  minor 
children,  of  which  Martha  H.  Reese  was  the 
eldest  The  appellant  and  his  family  bad 
lived  on  this  land  for  several  years  prior  to 
the  death  of  his  wife,  and  after  her  death 
he  and  their  five  minor  chlldroi  continued 
to  reside  there  until  the  children  reached 
their  majority,  respectively,  or  married  and 
left  the  parratal  domlcilb  About  a  year 
after  the  death  of  Maren  C.  Hansen,  app^- 
lant  remarried,  and  be  and  tala  present  wife 
and  their  chlldraa  hare  continued  to  occupy 
the  said  premises  as  tbeir  home.  On  Janu- 
ary 11,  1917,  the  resp<H)dent.  Martha  B. 
Beese,  filed  In  the  district  court  of  Salt  Lake 
county  a  petition,  alleging  that  she  was  a 
daughter  and  heir  of  said  deceased,  the  ap> 
polntment  of  the  appellant  as  administrate 
of  the  estate  of  her  deceased  mother,  Maren 
C.  Hansen,  and  that  her  mother  left  an  es- 
tate- consisting  of  the  two  tracts  of  land 
hereinbefore  mentlMied,  of  the  value  of  $660 
and  $040,  respeetlvely,  and  also  of  ootala 
shares  of  capital  stock  In  an  Irrigation  com- 
pany, whldi  shares  of  stock  she  alleges  were 
held  In  trust  by  the  appellant  as  trustee  for 
his  former  wife,  for  the  purpose  of  Irrigat- 
ing the  lauds  described. 

After  setting  ont  the  names  of  fhe  heSn  of 
the  deceased,  respondent  further  alleges  tbat 
appellant,  as  administrator  of  the  estate  of 
her  deceased  mother,  had  failed  and  Delect- 
ed, for  a  period  of  more  than  14  years  aft- 
er his  appc^ntment  and  qualiflcatloa  as  sudi, 
to  publish  notice  to  creditors;  tbat  be  bad 
occupied  said  real  estate  for  more  than  14 
years  after  his  appointment  as  administra- 
tor and  had  enjoyed  the  property  as  hia  own» 
and  had  also  used  the  irrigation  stock  as 
bis  own,  and  bad  neglected  to  account  to 
said  estate  for  the  rents  and  pn^ts  thereof 
for  that  period  of  time;  that  he  had  fftlled 
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to  taks  tba  meessarr  steps  to  have  fbB  ea- 
tate  elosecl  and  distributed,  and  bad  allowed 
the  real  estate  to  be  sold  for  taxes  for  tbe 
Tear  1900,  and  bad  procured  a  qnltclalm  deed 
therefor  In  1914  from  Salt  Lake  coonty,  con- 
'v^lng  saM  real  estate  to  Urn  personally, 
and  not  as  administrator.  Sbe  fartbier  alleg* 
es  fSmt  appellant  pretended  to  bare  large 
claims  against  the  estate,  which  were  -not 
legal  and  just,  and  that  he  claims  to  be  the 
owner  of  the  stock  In  the  Irrigation  com- 
pany, and  denies  flut  he  held  tbe  same  In 
trost,  and  that  It  wonld  be  necessaiy  to 
bring  salt  to  recover  said  stock  and  the  said 
vater  rights  and  tbe  rents  and  profits  of 
sold  real  estate  fw  the  time  that  he  had  oo- 
<nq>led  Oie  samow  She  in-ayed  that  appel- 
lant, as  sach  administrator,  be  required  to 
render  an  acoonnting  and  for  the  revocation 
ttt  his  letters  of  administration,  and  tbe  ap- 
pointment of  another  as  admlnistratOT,  and 
fbr  general  relief. 

To  this  petition  Qie  appellant  filed  an  an- 
swer in  which  he  admits  tbe  allegations  of 
the  petlUMi  as  to  the  death  of  Qie  deceased, 
his  appointment  as  administrator;  that  the 
deceased  left  an  estate,  ctmslstlng  of  the 
real  estate  described  In  tbe  petition;  that 
It  was  of  tbe  value  tberebi  stated ;  and  that 
he  did  not  publish  notice  to  creditors  until 
more  than  14  years  after  bis  appointment, 
and  had  not  rendered  any  account  or  taken 
any  steps  to  dose  the  estate.  He  denies, 
however,  that  the  deceased  was  tbe  owner 
of  any  water  stock  or  water  right,  or  any 
personal  property,  at  tbe  time  of  her  death, 
and  alleges  in  substance  that  the  reascm 
that  he  did  not  render  an  accoant  as  such 
administrator,  or  publish  notice  to  creditors, 
was  that  In  March,  1894,  be  was  Ack  and 
was  not  expected  to  lire  any  grc:.^  length  of 
time,  and  tbat  at  that  time  he  was  the  own- 
er of  all  of  the  said  real  estate,  and  that  the 
improvements  thereon  were  of  little  value, 
and  that  In  order  to  protect  his  wife,  and  to 
provide  for  her  and  their  children,  all  of 
fhem  minors,  In  case  of  bis  death,  he  convey- 
ed the  real  estate  to  his  wife  without  other 
consideration;  that  thereafter  he  regained 
his  health,  and  that  his  wife  died  November 
4,  1805;  that  his  wife  Int^ded,  and  repeat- 
edly promised  to  reconvey  the  real  estate  to 
him,  but  that  for  about  two  months  before 
her  death  she  was  physically  unable  to  make 
tbe  necessary  conveyance.  He  further  alleg- 
es that  after  the  death  of  his  wife  he  pur- 
chased tbe  Interest  of  all  of  his  children  in 
said  property,  and  that  all  of  them  except  the 
respondent,  Martha  H.  Reese,  conveyed  their 
Interest  to  him,  and  that  the  said  Martha  B. 
Reese  had  received  the  consideration  agreed 
vpon,  and  had  agreed  to  convey  her  interest 
in  said  real  estate  to  bim,  but  afterwards  re- 
fused to  do  so.  He  admits  that  he  occupied 
the  premises  for  more  than  14  years  after 
his  appointment  as  administrator,  but  allegro 
that  the  rental  value  of  said  real  estate  in 


the  omdltUm  It  was  In  at  ttw  tbne  <tf  the 
death  of  Maren  G.  Hansen,  and  at  all  times 
since  that  date,  exclusive  of  the  Improve- 
ments placed  thereon  by  him,  and  wltb<mt 
mter  right,  did  not  ooeed  $60  per  year,  and 
further  alleles  that  ever  sliuse  the  death  of 
his  wife  he  bad  paid  0ie  tans  aa  BaU  real 
estate,  and  that  he  had  at  all  times  resided 
on  said  lands  with  his  minor  childrra.  He 
admlte  that  he  made  dalms  i^alnst  the  es- 
tate, but  denies  that  said  clalna  are  Illegal 
or  unjust. 

With  his  answer  appellant  filed  an  ae- 
count  as  follows. 

"Aeeouat  ud  Raport. 
Debtor. 

To  mmoant  of  iBventoir  mnd  appnlMmmt  ot 
property  of  nil  eaUta,  on  fiio  Iwrein  $l,>n  W 

Re&Ul  valao  of  real  osUto,  without  vater 
rlsbt.  In  tbe  coDdltlon  tbat  tbe  property 
was  In  at  tbe  time  ot  tbe  death  ot  Ifaren 
C.  Haiuea,  deceaaed,  comnuiiclng  In  tbe 
year  1B02  and  ending  with  tha  year  IffU,  at 
ISO  per  annum   KW  00 


Total  HM  OD 

Contra. 

To  clerk's  feea : 

Filing  petition  9  I  00 

FUini  Inventory  tU  00  |.  U  m 

To  advertlBlng  notice  to  eredltora   4  00 

To  advertising  notice  of  bearing  oo  petition      i  00 

To  medical  servlcea,  blred  belp,  and  nurae 
cbargefl  tor  deeeaeed..   MD  01 

To  payment  of  two  promltaory  ootea;  One 
to  Cbarles  Nielaon,  ot  Big  Cottonwood. 
Bait  lAke  connty,  UUb,  for  $500,  and  tba 
otber  to  Joaepb  P.  Newman  of  Big  Cotton- 
wood, Bait  Lake  county,  Utah,  for  |600, 
owned  Jointly  by  Haren  C.  Hansen  and 
Henry  Hansen  at  the  tUna  of  the  death  ot 
Haren  O.  HaDoen,  ona-balf  oC  which  la 
chargeable  against  the  eatata  of  Harea  OL 
Hansen    SOO  00 

Attorney's  fees,  paid  to  Smltb  ft  UcBroom..     EO  00 

Attorney's  fees  paid  to  WUaon  A  Smith   »  00 

To  taxes  on  real  estate  for  the  yaara  UU 
to  1910,  both  IneluslTa   178  tf 

To  G.  A.  Carlqulst,  funeral  sxpenses,  Novem- 
ber 4,  1S95   n  00 

To  Utah  Nursery  Company,  tor  trees  planted 
on  said  property   9  N 

To  Victor  Anderson,  for  driving  wall  on  laUt 
real  eeUte.  October,  1897   SB  ID 

Paid  Consolidated  Wagoa  *  Maehlna  Com- 
pany tor  windmill  *...     O  M 

To  A.  N.  Andaraon  fOr  furalshlag  outartal 
and  driving  flowing  well   m  01 

To  InproTsmentfl  made  on  said  raai  estate 
by  Henry  Hansen,  since  the  date  of  the 
death  of  said  deceased,  which  were  and  are 

ot  the  value  of  1,05  Oi 

(The  last-mentioned  improvementa  consist 
of  tbe  construction  ot  four  rooms,  rebuild- 
ing ot  a  summer  kitchen,  and  the  oonstroo- 
tlon  of  a  barn  and  a  granary.) 

To  building  a  fence  on  said  real  aetata  by 

Henry  Hansen    M  N 

(Henry  Hansen  baa  constructed  a  flowing 
well  to  wblch  la  attached  a  windmill,  but 
such  flowing  well  and  wlndmlU  are  betora 
accounted  for  In  this  report.) 


Total   M.m» 

The  respondent.  In  a  reply  filed,  nllefres, 
Inter  alia,  that  the  real  estate  In  question 
was  purchased  with  money  belonging  to  her 
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deceased  motber,  and  flint  the  appellant  took 
title  thereto  In  his  own  nam%  and  that  be- 
cause of  difficulties  in  which  appellant  be- 
came Involved  he  conveyed  the  property  to 
his  wife.  With  her  reply  the  respondent 
filed  exceptions  to  the  account  rendered  by 
appellant,  in  which  she  objected  generally 
to  all  of  the  Items  therein,  on  the  ground 
that  Done  of  them  were  presented  within  the 
time  limited  by  the  notice  to  creditors,  and 
were  not  properly  chargeable  against  the  es- 
tate. She  particularly  objected  to  the  items 
of  $500  paid  to  Newman  and  Nielsen;  the 
Items  for  medical  services,  hired  help,  and 
nurse,  and  all  of  the  Items  .of  expenditures 
for  Improvemrats  on  the  land,  on  the  gronnd 
that  they  were  not  properly  chargeable 
against  the  estate  and  are  exorbitant  She 
also  excepts  to  the  items  for  attorney's  fees, 
on  the  ground  that  the  attorneys  had  been 
negligent  In  looking  after  the  legal  bnidnesa 
of  the  estate,  to  the  damage  and  detriment  of 
the  estate,  and  that  tlie  servlceB  were  of  no 
valne  to  the  estate.  She  also  excepts  to  the 
Item  for  medical  services,  bind  .help,  and 
nnrse  on  the  ground  Uiat  the  charges  were 
exorbitant,  unsupported  b7  vouchers,  and  In- 
definite as  to  time,  amonnt,  and  class  of  serv- 
ice, and  by  whom  roidered.  She-  also  ex- 
eats to  the  amount  with  which  appellant 
charged  himself  as  rent  for  the  real  estate 
and  aliases  Oiat  the  rmtal  value  was  at 
least  9600  per  annum. 

We  have  stated  the  Issues  itAned.  thus  ful- 
ly In  wder  that  a  full  understanding  ot  the 
qaestlone  Involved  may  be  tiad.  By  agree- 
moit  the  Issues  joined  by  the  petition,  the 
answer,  and  reply,  and  the  account  render- 
ed by  the  administrator,  appellant  herein, 
and  the  ezceptlODa  thereto  by  the  respondent 
were  tried  together.  The  hearing  was  com- 
menced on  December  3,  1917,  and  on  the  next 
day  a  postponement  was  ordered  by  agree- 
ment, and  the  trial  was  resumed  Mar(^  28, 
1018.  In  the  meantime  Messrs.  Smith  & 
McBroom,  who  had  previously  represented 
liim,  had  withdrawn  as  counsel  for  appellant, 
and  Itay  VanCott,  Esq.,  and  Hon.  A.  J. 
Weber,  now  a  member  of  this  court,  appear- 
ed for  the  appellant  during  the  remainder  of 
the  trlaL  At  the  conclusion  of  the  trial  the 
court  refused  to  allow  any  of  the  Items  of 
appellant's  account,  except  $2  for  filing  of 
petition  for  letters  of  administration,  $10 
for  filing  inventory,  $4  for  publication  of 
notice  to  creditors^  and  $5  for  publishing 
notice  of  hearing  on  petition,  a  total  of  $21, 
and  found  that  at  the  time  of  her  death  the 
deceased,  Maren  O.  Hansen,  was  the  owner 
of  the  real  estate  hereinbefore  mentioned, 
and  also  24  shares  of  the  capital  stock  of 
the  Utah  A  Salt  Lake  Canal  Company,  and 
a  note  for  $900,  made  by  one  Bostolo  Brosg- 
helu,  payable  originally  to  the  appellant, 
Henry  C.  Hansen,  and  secured  a  mortgage 
on  certain  real  estate,  and  assigned  to  the  de- 


ceased, and  that  sncb  shares  of  atoA  and 
said  note  and  mcntgage  should  have  been 
Included  In  the  Inventory  filed  by  appellant 
as  administrator.  The  trial  court  also  found 
that  ai^llant  was  chargeable  with  rental 
value  of  the  real  estate  from  January,  1806, 
a  little  less  than  two  months  after  the  deatb 
of  Maren  O.  Hanson*  to  the  date  of  the  Jnde- 
m^t,  together  with  legal  intwest  ttiereon, 
amounting  In  ttie  aggngate  to  ^7,896^84. 
The  court  further  found  Out  there  was  du» 
from  the  administrator,  because  of  said  note 
and  mortgage,  $2,882,25,  and  that  the  appel- 
lant had  received  foe  a  right  of  way  for  a 
railroad  line  over  the  real  estate  Oie  sum 
ot  $174,  irtilch,  with  Interestr  omoonted  to 
$234.Sfi^  making  a  total  debit  against  appel- 
lant of  $20,528.44. 

Judgment  was  entered  In  accordance  wiCbi 
these  flndlnvB,  and  removing  aK>ellant  as  ad- 
ministrator, ai^lnting  another  administra- 
tor, and  directing  sndi  administrator  to 
btlng  necessary  legal  actions  to  recover  from 
appelant  and  other  necessary  parties  tbe 
rents  and  profits  owing  by  him  to  the  eetatOb 
and  also  to  recover  Oie  24  shares  of  apltal 
stodc  in  said  canal  company.  From  this 
judgment  the  administrator  has  appealed  to 
this  court,  and  assigns  many  errors,  but  the 
only  errors  which  we  deem  it  necessary  to 
consider  are  those  challenging  the  correct* 
ness  of  the  judgment  of  the  trial  court  In 
charging  the  appellant  as  administrator  with 
rents  for  the  real  estate  from  the  date  of 
the  death  <^  Maren  G.  Hansen  to  the  date 
of  the  accounting,  and  with  the  |900  note 
and  Interest  thereon,  and  with  the  24  shares 
of  canal  stock,  and  refusing  to  allow  him  any 
credits  for  the  paymrait  of  any  debts  of  the 
deceased,  expenses  of  her  last  illness,  fun- 
eral expenses,  and  attorney's  fees,  or  for 
taxes  paid,  or  for  improvements  and  repairs 
made  on  the  real  estate  and  removing  him 
as  administrator. 

Much  of  the  evidence  in  the  record  relates 
to  the  conveyaucea  made  children  of  ap- 
pellant after  they  arrived  at  tb^  majority, 
and  tbe  consideration  therefor;  but,  since 
the  appellant  concedes  that  at  the  time  of  the 
death  of  Maren  G.  Hansen  the  title  to  the 
land  In  question  was  in  her,  we  think  this  has 
no  bearing  on  the  questions  involved  in  this 
proceeding,  the  object  of  which  Is  to  require 
an  accounting  by  the  appellant  as  adminis- 
trator, and  to  remove  him  and  secure  the  ai^ 
polntraent  of  another  In  his  placa 

As  the  respondent  contends,  and  the  trial 
court  held,  that  the  24  shares  of  stock  in 
the  canal  company  and  the  $900  note  and 
mortgage  belonged  to  the  deceased  at  the 
time  of  her  death,  and  should  have  been  In- 
cluded in  the  inventory,  which  contention  Iff 
stoutly  contested  by  appellant,  and  he  as- 
signs as  error  this  holding  of  the  trial  court, 
we  deem  it  advisable  to  first  dispose  of  tnls 
question.  While  it  Is  contended  by  respond- 
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ent  that  the  land  waa  paid  for,  at  least  In  spondoit  la  that  this  IndorsCTient  was  forged 


pdrt,  by  money  belonging  to  deceased,  It  la 
not  contended  that  appellant  was  not  the 
original  owner  of  the  canal  stodc  and  the 
note  and  mortgage  In  question. 

[1]  The  record  shows  without  oontroversy 
that  on  March  8,  1884,  the  land  was  convey- 
ed by  appellant  to  his  wife,  and  there  is  no 
evidence  In  the  record,  and  no  attempt  to 
prove,  that  any  consideration  whatever  was 
paid  by  the  deceased  for  his  conveyance. 
The  only  evidence  as  to  the  purchase  of  the 
real  estate  was  given  hy  the  appellant,  who 
testified  that  the  land  was  bought  with  the 
$1,000  borrowed  from  Newman  and  Nldson 
on  notes  signed  by  him  and  Ills  deceased 
wife.  He  testified,  however,  that  the  de- 
ceased Inherited  certain  moneys  from  her 
father,  part  of  which  she  received  before 
leaving  Denmark,  and  part  after  arriving 
In  this  country,  and  that  part  of  this  mon^ 
was  Bpmt  on  this  land.  At  the  time  the 
conveyance  of  the  land  fvaa  execoted,  appti- 
lant  asdgned  to  bis  wife  the  mor^ge  In 
Question  and  presnmably  transferred  the 
note  to  ber,  althongb  all  the  eridoice  In  the 
record  on  Uds  aabject  consists  of  die  record 

tbe  assignment  of  the  mortgage.  On  the 
aame  date  foor  certificates  of  capital  stock 
ot  the  canal  company,  aggregating  24  shares, 
held  by  Biv^nant,  wrae  rarrmdered,  and  a 
new  certlflcate  for  24  shares  was  issaed  to 
ICaren  G.  Hansen.  There  waa  no  attunpt 
to  prove  that  she  paid  any  consideration 
whatever  for  the  note  and  mortgage,  or  the 
canal  stock.  So  far  as  Che  record  discloses, 
tbia  conv^anoe  of  the  land  and  the  assign- 
ment and  transfW  of  the  note  and  mortgage 
and  canal  stock  covered  practically  all  the 
pFofwrty  owned  hy  appellant  The  mly  ex- 
l^naUon  g^ven  for  this  omveyance  of  the 
real  estate^  tbe  assignment  of  the  mortgage, 
and  Oie  transfer  of  the  capital  stock  Is 
fimnd  In  the  testimray  of  ai^>^lant  and  tills 
is  very  meager.  He  testified  ttiat  at  tile  time 
the  deed  to  the  land  was  executed  he  was 
Tery  sick;  In  fact;  so  sId:  that  on  hla  re* 
covery  be  did  not  ranember  bavins  made 
the  deed  until  reminded  of  tiie  fiact  by  tbe 
tdiyaldan  who  treated  Idm.  He  tarOiar  tes- 
tified that  be  bad  no  recollection  of  having 
transferred  tiie  canal  stock,  or  concerning 
the  $900  note  and  mortgage,  but  that.  If  be 
did  transfier  the  canal  stock,  it  was  retrans* 
ferred  to  him  before  his  wife  died.  He  also 
testified  that  utter  his  recovery  bis  wife  fnl- 
ly  intended  to  reconvey  the  land  to  him,  and 
repeatedly  promised  to  do  so,  but  that  for 
two  months  before  her  deatb  she  was  un- 
able to  make  the  necessary  conveyance.  On 
October  12, 1807,  the  certificate  of  stoc^  issned 
to  ilaiea  O.  Hansen  was  snrroidwed  and 
a  new  certificate  Issned  to  appellant  The 
surrendered  certificate  bore  the  followiiv 
Indorsement:  "Mar^  Krlestlne  Hansen,  8^ 
tember  25,  1885."  The  contention  of  the  re- 


by  appellant  and,  while  the  appellant  denies 
that  he  wrote  the  indorsement,  tbere  Is  evi- 
dence tending  to  show  that  the  handwritiiv 
is  hl& 

Conceding  this  to  Be  tme,  does  it  Justify 
a  finding  that  tbe  indorsement  Is  a  forgery? 
We  think  not  Keeping  In  mind  that  it  Is 
undisputed  that  appellant  prior  to  Mardi 
3,  189^,  was  the  owner  of  the  real  estate, 
and  of  this  canal  sto<^,  and  of  the  note  and 
mortgage  in  question,  all  of  which  were  con- 
veyed and  transferred  to  his  wife,  Maren  O. 
Hansen,  at  the  same  time  when  appellant 
was  very  sick,  that  It  constituted  practically 
all  of  the  property  of  the  ai^llant,  and  that 
all  of  thdr  children,  five  in  niunber,  were 
small,  we  think  the  most  reascxiable  Infers 
ence  to  be  drawn  Is  that  this  conveyance, 
and  this  transfer  from  appellant  to  bis  wife 
were  made  In  contemplation  of  impending 
dissolution,  la  ordor  that  In  case  of  his 
death  the  widow  would  not  only  have  tiie 
home,  but  all  of  the  property,  to  enable  her 
to  ke^  her  children  together  and  to  rear 
them,  and  that  upon  the  recovery  of  the 
husband,  and  when  the  wife  In  turn  fell  si<^, 
It  was  her  desire  that  In  case  of  her  death 
the  husband  should  liave  all  tbe  pr(^>erty 
for  a  like  puiposs^  and  that,  altbooA  Abe 
never  reconveyed  the  re^  estate  sbe  de- 
livered the  certificate  of  canal  stock  that 
had  been  Issued  to  her,  and  also  the  note 
and  mortage,  to  ber  husband,  if,  indeed, 
the  same  bad  ever  been  in  her  actual  poa- 
seaslm,  and  that  die  Indfwsed  tbe  certificate 
and  not^  or  anthorlsed  ber  hnband  to  in- 
dorse her  name  thereon.  In  other  words,  we 
think  the  only  reasonable  Inferoice  to  be 
drawn  teem  aU  the  facts  and  drcumstanoes 
appearing  in  the  ncord  Is  tiiat  it  was  tlie 
desire  of  aNiellant  and  bia  wife^  Maren  C 
Hansm,  that  upon  tbe  death  of  dther  tbe 
survivor  should  at  tmce,  without  any  pro- 
bate proceedlxws,  have  all  the  propoty  whldi 
they  bad  accomnlated  through  years  of  toll, 
to  enable  audu  snrvlvor  to  suppwt  and  main- 
tain tbelr  minor  children,  and,  tor  the  pur* 
pose  of  accomplishing  this  aid,  the  certifi- 
cate of  Bto^  and  the  note  and  mortgage 
wete  returned  to  appellant  but  owing  to  the 
Illness  of  deceased  a  deed  to  tbe  real  estate 
was  not  executed  by  her  to  her  husband* 
the  appellant 

We  think  tbe  evidence  is  insofllciait  to 
fasten  npcm  appellant  tiie  crimes  ot  forgery 
and  embezzlement  He  only  kept  what  waa 
rightfully  and  equitably  his  own.  So  far  as 
the  note  and  mortgage  are  concerned,  there 
Is  no  allegation  oonc^nlng  them  In  the  pe- 
tition, and  no  issue  is  tendered  by  the  plead- 
ings, and  the  findings  and  Judgment  of  tbe 
trial  court  ea  to  the  note  and  mortgage  are 
without  the  iaaue.  As  before  stated,  the  ap- 
pellant testified  that  he  had  no  recollection 
of  having  transferred  the  canal  stock  to  his 
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wUla^  and  had  no  zecollectlon  of  Qie  note 
and  mortgage.  It  la  not  strange^  bowever, 
that  appellant,  wbo  testified  that  he  had  been 
alck  a  great  deal,  having  had  pneumonia 
^ght  times  and  typhoid  pneumonia  once, 
could  not  remember  tbe  details  ot  these 
transactions  between  himself  and  wife,  which 
occurred  more  than  20  years  aga 

Holding,  as  we  do,  that  Cbe  evidence  Is 
Insuffldmt  to  show  that  the  deceased,  Uaren 
O.  Hansen,  was  the  owner  of  the  canal  stock, 
or  the  note  and  mortgi^  in  question,  it  Is 
unnecessary  for  ns  to  dlacnss  the  evidence 
as  to  the  goiulneneas  of  the  indorsement  of 
the  cotlflcate  or  tbe  release  of  the  mortgage. 
We  conclude  that  the  trial  court  erred  In 
charging  the  appellant  In  his  account  as  ad- 
ministrator with  the  shares  of  capital  stock 
and  the  note  and  mortgage  in  question. 

[2]  Appellant  contends  that  he  was  not 
chargeable  with  the  rental  value  of  the 
real  estate,  for  the  reason  that  it  was  the 
homestead  of  the  family,  and  under  Ck>mp. 
Laws  Utah  1917,  S  7643,  he  and  his  family 
of  minor  children  were  entitled  to  occupy  the 
same  "until  otherwise  directed  by  the  court," 
and  that  the  court  has  never  made  any  order 
In  the  matter.  That  section  provides,  In  so 
far  as  applicable  to  this  question,  as  follows: 

"When  a  person  diea  leaving  a  surviving  wife, 
buBband,  or  minor  fhildren,  they  shall  be  enti- 
tled to  remain  In  possession  of  the  homestead 
and  to  the  use  ot  the  property  exempt  from 
execution  until  otherwise  directed  by  the 
court  •  •  •« 

Oonnsd  for  reqwndent  contends  that  upon 
the  remarriage  of  tbe  appellant  his  right  as 
tbe  surviving  husband  of  Maren  O.  Hansen 
to  occupy  the  homestead  ceased,  and  dtes 
in  support  of  that  <»ntaitlon  two  cases  from 
California,  namely.  In  re  Estate  of  Boland, 
43  Cal.  640,  and  In  re  Still's  Estate^  U7  Cal. 
609,  49  Pac.  463.  We  think  these  cases  are 
readily  distinguishable  from  the  case  at  bar. 
Bach  of  the  California  cases  arose  upon  an 
application  to  set  aside  a  homestead  under 
a  statute  of  that  state  concerning  home- 
steads. There  appears  to  have  been  two 
provisions  in  the  Oallfomia  statutes  concon- 
Ing  the  right  of  a  surviving  widow  to  a 
homestead  In  the  lands  of  her  deceased  fans- 
band,  namdy:  (1)  Where  during  the  exist- 
ence of  tbe  ccHunnnity  a  homestead  had  been 
created  1^  a  compliance  with  the  homestead 
act;  and  09  where  after  the  death  of  the 
husband  she  apidled  to  tbe  proper  court  for 
an  oTiet  setting  apart  a  homestead  to  her 
ont  of  tbe  lands  of  the  deceased.  Under  tbe 
flrst  provi^on,  where,  during  the  life  ot  the 
husband,  a  family  'homestead  has  been  set 
apart,  the  title  vests  In  tbe  wife  ot  widow 
by  right  of  survivorship;  and  In  tbe  second 
the  rig^t  to  a  homestead  Is  acquired  by 
making  appUcatiim  to  the  proper  court  and 
obtaining  an  tnder  setting  apart  a  home- 
stead, in  the  Boland  Case  tbe  court  said: 


"Conceding,  fbr  the  purpose  of  this  case,  tiiat 

the  property  in  qoestlon  could  be  set  apart  to 
the  widow,  under  the  provisions  of  the  Probate 
Act,  notwithstanding  the  will  of  John  Boland, 
it  is  evident  that  the  widow  could  acquire 
homestead  interest  in  the  property  untU  an  or- 
der of  the  probate  court,  or  judge,  was  made, 
setting  it  apart  to  her.  It  differs  from  tbe 
ease  of  a  homestead  created  during  the  existence 
of  the  commonitT,  by  a  compliance  with  the 
provisions  of  the  homestead  act,  the  title  to 
which  vests  in  the  wife  upon  the  death  of  tbe 
husband,  by  right  of  survivorship.  In  the  lat- 
ter case  the  property  becomes  the  property  of 
tbe  widow  by  operation  of  law.  In  the  case 
presented  it  could  only  become  hers  by  tiie  de- 
cree of  the  court  or  judge." 

It  will  be  observed  that  it  Is  there  held 
that  the  right  to  have  a  homestead  set  apart 
after  the  death  of  the  husband  Is  determine 
ed  by  her  status  at  the  time  the  order  Is 
made^  and  that,  since  the  order  can  be  made 
only  upon  application  of  the  widow,  if  she 
has  remarried  and  Is  no  longer  a  widow 
and  bead  of  the  family,  no  hunestead  can 
be  set  apart  to  her. 

Under  Comp.  Laws  Utah  1917,  {  7618,  the 
right  to  remain  In  tbe  possession  of  the 
homestead  vests  In  the  surviving  spouse  by 
operation  of  law  upon  the  death  of  the  hus- 
band or  wife,  without  any  order  of  any  court, 
and  this  right  continues  "until  otherwise 
directed  by  the  court."  It  will  thus  be  seea 
that  under  the  provisions  of  the  laws  of  Cali- 
fornia, under  which  the  derisions  referred 
to  were  made,  it  requires  an  aflBrmatlve  act 
upon  the  part  of  the  court  or  judge  to  en- 
title the  widow  to  any  bcHuestead  rlg^t  in 
the  property  of  her  deceased  bnshand,  while 
under  section  7643,  supra,  the  homestead 
right  attaches  upon  the  death  of  the  hus- 
band or  wife,  and  It  requires  an  affirmative 
act  to  terminate  such  right  In  other  words. 
In  this  state,  upon  the  death  of  the  husband 
or  wife,  the  surviving  spouse,  by  operation 
of  law,  is  vested  with  the  right  of  occupancy 
and  use  of  the  homestead,  and  this  ri^t 
continues,  according  to  the  egress  term» 
of  the  statute,  "until  otherwise  directed 
the  court."  No  doubt  the  court  would,  upon 
aivUcatitm  of  any  person  intmsted  In  the 
estate,  and  upon  a  showing  that  Justlee  re- 
quired that  this  right  to  the  occupancy  and 
use  of  the  homestead  should  be  terminated, 
enter  an  order  to  that  effect;  but  tbe-remedr 
of  a  perstm  interested  in  the  estate  is  to  apply 
to  the  court  for  an  order  directing  flie  ter- 
mlnation  of  sndi  occniiancy  and  use,  and  not 
in  a  proceeding  to  oompd  the  surviving 
spouse  to  pay  rental  tot  tbe  land. 

It  follows  that,  since  no  order  has  ever 
been  made  terminating  tbe  right  of  the  ap- 
pellant to  occupy  tbe  lands  In  question, 
which  coustltnted  the  hunestead  of  the  fam* 
Ily  at  and  prior  to  flie  death  of  Harea  GL 
Hansen,  he  had  a  right  under  the  law  to 
occupy  the  same,  and  Is  not  chargeable  witli 
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fibe  paTmeit  of  rent  therefor,  and  dut  the 
trial  court  erred  In  charging  him  with  such 
rental  value  In  tba  settlement  of  his  account 

it}  It  la  contended,  however,  by  respond- 
ent, that  the  appellant  nevOT  dalmed  the 
right  to  occupy  the  lands  as  surviving  hus- 
band of  Haren  C.  Hansen,  and  that  during 
the  trial  bis  former  counsel  waived  any 
such  right  by  his  admission  that  appellant 
was  liable  for  the  reasonable  rental  value 
of  the  lands;  but  we  tbink  this  was  but  an 
admission  of  a  legal  conclusion  and  is  bind- 
ing neither  upon  appellant  nor  upon  the 
court  It  is  the  duty  of  the  court  to  declare 
the  law  as  it  exists,  regardless  of  what  a 
party  or  his  counsel  may  concede  to  be  the 
law.  1  Sutherland,  Code  Pleading,  427 ;  Bos- 
seU  V.  Wheeler.  129  Mich.  41,  88  N.  W.  73. 

It  is  due  to  the  learned  trial  Judge  who 
beard  the  case  below  to  say  that  the  many 
admissions  of  this  diaracter  made  by  the  for- 
mer counsel  of  appellant  were  calculated  to 
mislead  the  court  in  the  hurry  of  the  trial ; 
but  a  careful  reading  of  the  record  discloses 
the  fact  that  after  the  change  of  counsel 
was  made  the  present  counsel  for  appellant 
objected  to  any  evidence  of  the  rental  value 
of  the  praises  on  the  express  ground  that 
the  appelant  and  his  minor  children  were 
entitled  to  occupy  the  premises  **mitU  ofber^ 
wise  directed  by  the  court" 

[4,  S]  The  trial  court  also  refused  to  allow 
the  appellant  any  credit  in  his  account  as 
administrator  for  funeral  expenses,  or  the 
expeoBea  of  the  last  Illness  of  the  deceased, 
or  for  taxes  paid  tm  I3ie  teal  estate,  or  for 
permanent  Improvements  placed  thereon. 
The  record  doea  not  disclose  Just  why  all 
of  these  claims  were  disallowed,  but  It  was 
presumably  on  the  theory  that  they  must 
have  been  presented  to  the  Judge  within  the 
time  fixed  for  the  presentation  of  idaims 
and  must  have  been  allowed  by  him.  Gomp. 
Laws  Utah  1917,  |  7666,  reads  as  follows: 

"The  executor  or  administrator,  as  soon  as 
be  has  sufficient  funds  in  his  handfl,  mnst  pay 
the  faneral  expenses  and  expenses  of  the  last 
sickness  and  the  allowance  made  to  the  family 
of  the  decedent  He  may  retain  Ib  his  hands 
the  necessary  expenses  of  admlidstration,  but 
be  la  not  obliged  to  pay  any  other  debt  or  any 
legacy  nntO  tiie  payment  Iws  been  ordered  by 
the  courL" 

Under  this  section  claims  for  funeral  ex- 
penses and  expenses  of  the  last  sickness  of 
the  deceased  person  are  not  required  to  be 
presented  as  other  claims,  but  may  be  paid 
by  the  administrator  without  having  been 
presented  and  allowed.  Indeed,  the  statute 
requires  him  to  pay  such  expenses  as  soon 
as  he  has  sufficient  funds  in  lils  hands.  Of 
course,  In  his  final  settlement,  the  adminis- 
trator abonld  be  required  to  prove  to  the 
ntiafactl<m  of  the  court  the  payment  of 
such  claims  and  that  they  are  reasonable 
and  Just.  Seetlou  7760  provides  that  U  up* 


on  0ie  settlement  oC  the  account  of  an  ad- 
ministrator— 

"it  appears  that  the  debts  against  the  deceased 
have  been  paid  without  the  affidavit  and  allow- 
ance prescribed  by  statute,  and  it  shall  be  prov- 
en by  competent  evidence  to  tJie  satirfaction  of 
the  court  that  such  debts  wen  Justly  due,  were 
paid  in  good  foitb,  that  the  amount  paid  was 
the  true  amoont  of  soch  fndebtednesB  over  and 
above  all  payments  or  set-off,  and  that  the  estate 
is  solvent  it  shall  be  the  duty  of  the  said  court 
to  allow  the  said  sum  so  paid  In  the  settlement 
of  said  acoonnts.*^ 

TUs  section  <flearly  confers  upon  the  court 
ample  authority  to  allow  the  administrator 
credit  for  any  claims  actually  paid  by  him 
upon  producing  the  proof  required  therein; 
and,  indeed,  it  is  the  duty  of  the  court  to 
allow  credit  for  claims  so  paid  upon  satis- 
factory proof  of  the  required  &cts.  The  ap- 
I)ellant  is  therefore  entitled  to  credit  for  any 
debts  against  the  deceased  which  were  a<^ 
tually  paid  by  him  In  good  faith,  upon  mak- 
ing satisfactory  proof  to  the  court  "that  such 
debts  were  Justly  due  and  that  the  amount 
paid  was  the  true  amount  of  such  Indebted- 
ness over  and  above  all  payments  or  aet-oft, 
and  that  the  estate  Is  solvent"  notwithstand- 
ing no  claim  or  claims  for  such  Indebtedneas 
had  been  presented  and  allowed  as  provided 
by  the  Probate  Code.  In  paying  any  claims, 
without  requiring  their  presentation  and  al- 
lowance, the  administrator  acts  at  his  peril ; 
that  Is,  he  assumes  the  bttrd^  of  ^ving 
all  the  facta  required  by  the  laat-mentloned 
sectl<m  to  be  proven  to  tbe  satlsftictioii  of 
the  court  Such  payments  are  not  to  be  en- 
couraged, and  when  made  the  proof  should 
be  clear  and  convincing  to  entitle  him  to 
credit  in  the  settlement  of  his  account ;  but 
when  audi  proof  is  satisfactory  to  the  court 
the  law  makes  it  the  duty  of  the  court  to 
allow  the  sum  so  paid  In  setUonait  of  tiie 
final  account  of  the  administrator. 

[I]  Comp.  Laws  Utah  U17,  |  7767,  reads 
as  follows: 

"Before  any  decree  of  dlstrlbotion  of  an  es- 
tate is  made,  the  court  must  be  satisfied,  by  the 
oath  of  the  executor  or  administrator,  or  otiitf- 
wiae,  that  all  stat^  county,  and  municipal  tans 
legally  levied  upon  personat  property  dd!  tits  eih 
Ute  have  been  fully  paid." 

It  is,  we  think,  likewise  the  duty  of  the 
administrator  to  pay  all  taxes  legally  levied 
against  the  real  estate.  In  this  case  it  is 
undisputed  that  the  appellant  paid  all  the 
taxes  levied  against  the  lands  belonging  to 
the  estate,  and  it  is  difficult  to  understand 
why  he  should  not  be  credited  with  such 
paymoit  In  the  settlement  of  his  accounts. 
Indeed,  couns^  for  the  reqxmdoit  has  not 
contended  otherwise  in  his  brie:^  and  upon 
the  oral  argument  only  contnded  that  no 
credit  could  be  given  for  any  payment  made 
prior  to  his  appointment  as  administrator, 
since  such  payment  must  have  beea  made 
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by  blm  personally,  and  not  u  Bdmlnlsttator. 
If  the  Bi^llant  had  been  a  stranger  to  tbe 
estate,  and  not  Int^ested  therein,  Qiere 
would  be  taach  force  to  tbis  contoitlon,  as 
be  would,  under  sndi  drcumstances,  have 
been  an  Intermeddler,  voluntarily  paying 
taxes  of  another.  But  the  ajvelbut  was  cob 
of  the  heirs  of  Maren  C  Hansm,  and  as 
Budi,  and  as  the  father  <tf  her  minor  chil- 
dren, was  Interested  in  preserving  tbe  estate 
by  preventing  It  from  being  sold  for  taxes. 
He  was,  therefore,  acting  wlQiln  bis  rl^ts 
In  paying  the  taxes-  out  of  his  own  funds, 
and  Is  entitled  to  credit  for  all  the  taxes 
paid,  together  with  Intocest  thereon  from  tbe 
date  of  payment,  whether  paid  before  or  aft- 
er bis  appointment.  The  cause  appears  to 
have  been  tried  upon  the  theory  that  the  ap- 
pellant occupied  a  position  in  no  way  dif- 
ferent from  a  person  who  was  a  strango: 
to  the  estate,  except  in  his  capadty  as  ad- 
ministrator, and  this  pr<^bly  led  to  tbe 
application  of  erroneous  principles  of  law  In 
determining  this  question  and  that  of  tbe 
payment  of  rentals. 

(7, 1]  As  we  have  before  stated,  the  court 
disallowed  all  of  the  claims  of  the  appellant 
for  improvements  and  repairs  made  on  the 
premises.  This  presents  a  more  difficult 
question  than  does  the  claim  for  taxes  which- 
we  have  t>een  discussing.  Comp.  Laws  Utah 
1917,  I  7718,  provides.  Inter  alia,  that  an  ad- 
ministrator "must  keep  in  good  tenentaUe 
repair  all  bouses,  building,  and  flxtures," 
on  real  estate  under  his  control.  Section 
7789  in-ovldes  that  "he  shall  be  allowed  all 
necessary  expaises  In  tbe  care,  managemrait, 
and  settlement  of  the  estate."  Under  these 
provisions  we  have  no  doubt  that  the  ap- 
pellant is  entitled  to  credit  for  expenses  in- 
curred In  making  repairs  on  the  existing 
buildings,  such  as  potting  In  new  floors,  put- 
ting on  new  roof,  and  other  necessary  re- 
pairs, or  for  the  repair  of  existing  fences; 
but  the  question  Is:  Is  he  entitled  to  credit 
tor  any  new  buildings?  Our  statute  oa  this 
subject  Is  IdMiUcal  with  the  California  stat- 
ute on  the  same  subject,  and  in  the  case  of 
In  re  Oos'  Estate,  110  CaL  494.  42  Faa  971. 
it  was  htfd  ttiat  wliere  an  old  building  be- 
comes untenantable,  and  it  was  impractlGal 
to  repair  It,  a  new  bnlldlbg  mltfit  be  ered»d 
and  its  erectlfm  might  be  treated  as  repairs. 
We  quote  the  first  snd  third  paragraphs  of 
the  syllabus  In  that  case: 

"1.  Ao  executrix  of  an  estate,  part  of  the 
buildings  on  which  had  betti  used  for  years  as 
stables,  on  complaint  as  to  their  unsafe  condi- 
tion, consulted  architects  in  regard  to  repairing 
tbe  same,  bat  was  informed  that,  since  the 
buildings  were  within  the  fire  limits  of  the  city, 
an  ordinance  required  fireproof  roofs  and  walls. 
It  appeared  that  tlie  premises  were  practically 
untenantable,  because  of  the  condition  of  the 
stables.  Eeld,  that  the  erection  of  new  build- 
ings at  a  reasonable  c<»t  on  the  site  of  the  old 
for  the  same  purposes,  and  in  compliance  with 


the  ordinance,  were  'repdrs,*  iriOia  Code  Civ. 
Proc.  $  1462,  requiring  executors  to  'keep  In 
good,  tenantablfl  repair  all  houses,  buildlogs. 
and  fixtures*  on  tiie  estate,  so  that  the  execu- 
trix was  entitled  to  credit  for  the  f^wpstt  tiiere- 
of  on  her  accounting.'' 

"8.  An  executrix  need  not  show,  ss  a  condi- 
tion precedent  to  the  allowanoe  of  a  claim  fbr 
the  eiqtenss  of  repairs  on  tbe  estate,  that  the 
repairs  were  ordered  by  the  probate  court,  where 
tbe  expense  was  ressonable,  and  for  tbe  boiefit 
of  the  estate.*' 

It  Is  Impossible  to  lay  down  any  bard 
and  fast  rule  to  govern  in  matters  of  this 
kind.  Much  must  necessarily  be  left  to  the 
Judgment  and  sound  discretion  of  the  trial 
Judge,  but  we  approve  ot  the  statemoit  of 
the  Court  of  Appeals  of  New  York  In  In  re 
Nlles.  113  N.  Y.  647,  21  N.  BL  687,  In  the  tail' 
lowing  language: 

'fTbis  matter  of  the  adminiatraticni  at  estates 
is  one  whi<^  is  peculiarly  within  the  cognisance 
of  equity,  and  a  Surrogate's  Court,  in  adjuatlug 
the  accounts  of  executors  and  administrators, 
is  governed  by  prindples  of  equity  as  well  as  of 
law.  Upson  v.  Badeau,  3  BradL  Sur.  [X.  Y.] 
16.  Witiila  the  exercise  of  tbe  statutory  powers 
conferred  upon  him  to  direct  and  control  tbe 
conduct  and  to  settle  the  accounts  of  administra- 
tors and  executors,  the  surrogate  is  not  fetter- 
ed; nor  is  he  prevented  by  any  rule  of  law  bom 
doing  exact  Justice  to  tbe  parties.** 

While  section  7718.  supra,  does  not  in  ex- 
press terms  require  an  executor  or  admtnl^ 
trator  to  do  more  than  to  keep  In  good  ten- 
antable  repair  all  bouses,  buUdings,  and  fix- 
tures of  the  estate,  section  7739  provides  that 
he  shall  be  allowed  all  necessary  expenses 
in  the  care^  management,  and  settlement  of 
the  estate,  and  we  think  tbis  provision  is 
broad  enough  to  include  such  permanent  Im- 
IH'ovements  on  tbe  land  as  are  reasonably 
necessary  for  its  occupancy  and  to  preserve 
the  estate  and  enhance  Its  value.  The  bet- 
ter practice,  however,  and  tTie  one  which  the 
district  oourtg  sft^ufd  imitt  upon  under  ordi- 
nary oircumetancea,  i»  for  the  eaeoutor  or  ad- 
minittrator  to  oppfy  to  the  court  in  which  the 
estate  is  being  adrntntatered  for  authoritv  to 
make  9uoh  improvements.  If  an  eatecutor 
or  administrator  chooses  to  make  tvch  <m- 
provements  without  first  obtaininff  auihoriiv 
to  do  to  from  the  court,  he  acts  at  his  perU, 
and  assumes  the  burden  of  proving  that 
the  improvements  were  necessiuT/,  and  were 
made  in  gpod  faith  and  for  the  benefit  of 
the  estate,  and  the  proof  of  these  fact* 
should  he  tAeoT  and  oowvinCino.  Tb»  ques- 
tion of  the  allowance  for  improvements  must 
be  determined  from  tbe  facts  In  each  par^ 
tlcular  case,  bearing  in  ndnd  that  sndi  Im- 
provements must  be  proven  to  have  bem 
reasonably  necessary  and  made  In  good  faith 
for  tbe  benefit  of  the  estate^  Take  tbe  mat- 
ter of  sinking  a  well.  If  Qiere  is  no  water 
on  or  In  connection  with  tbe  premises  suit 
able  fw  domestic  pnrpoaei^  in  view  ctf  tbe 
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Indiapensable  necessity  for  pore  wholesome 
wmter  for  such  purposes,  and  the  further 
fact  that  Its  acquisition  wDl  add  permanent- 
ly to  the  value  of  the  estate,  we  think  It 
rests  In  the  sound  discretion  and  good  Judg- 
mmt  of  the  court  to  allow  the  administrator 
the  expenses  necessarily  Incurred  in  that  be- 
half; but  all  the  facta  and  drcnmstances 
should  be  taken  Into  consideration  and  the 
matter  determined  upon  the  inindples  of 
justice  and  equity. 

In  this  case  we  think  appellant  Is  clears 
ly  entitled  to  Qie  allowance  of  any  expendi- 
tures necessarily  zoade  In  repairing  houses, 
bolldlngs,  or  fences  existing  on^  the  premises 
at  the  time  of  the  dMtti  of  Maren  0.  TTanaon, 
but  that  In  view  of  the  fact  that  the  appel- 
lant, with  his  family,  had  the  use  and  oc- 
cupancy of  the  premises,  It  Is  a  matter  for 
the  district  court  to  determine,  from  all  the 
facts  and  circumstances,  whether  or  not 
appellant  should  be  allowed  credit  for  new 
additions  to  the  house,  and  for  the  erection 
of  a  barn,  the  constnictloa  of  new  fences, 
and  the  sinking  of  wells,  in  the  settlement 
of  his  account  In  determining  this  question 
the  court  should  take  into  condderation  the 
evidoice  as  to  the  condition  of  the  premises, 
and  their  state  of  improvement  and  value 
at  the  time  of  the  death  of  the  decedoit, 
and  tbdr  condition,  state  of  improvement, 
and  value  at  the  date  of  the  settlement  of 
the  account  of  the  administrator,  and  from 
all  these  facts  determine  what,  if  any,  credits 
the  administrator  is  entitled  to  In  the  settle 
ment  of  his  accounts  for  expenses  Incurred 
in  the  making  of  new  Improvemoits  of  the 
premises;  It  appearing  without  dispute  that 
at  the  date  of  the  death  of  Maren  G.  Hansen 
the  land  had  but  little  Improvements  there- 
on,  and  that  the  buildings  and  fences  were 
of  small  value,  while  a  witness  for  the  re- 
spondent testified  that  the  farm,  at  the  time 
of  the  trial,  was  in  a  high  state  of  cultiva- 
tion, and  one  of  the  best  In  the  locality. 
These  are  matters  to  be  considered  in  de- 
termining the  rights  and  equities  of  the 
parties. 

If  the  Judgment  of  the  trial  court  is  al- 
lowed to  stand,  respondent,  wfthout  any  ex- 
pense whatever  to  her  or  to  the  estate,  in 
the  care  and  improvement  ot  the  property, 
or  the  payment  of  taxes,  would  receive  from 
the  estate  approximately  four  times  the  val- 
ue of  the  real  estate  at  the  time  of  the 
death  of  her  mother,  and  also  her  distribu- 
tive ^re  of  the  real  estate  In  its  greatly 
improved  condition  and  enhanced  valne,  as 
well  as  her  distributive  share  of  the  24 
shares  of  canal  stock,  while  the  appellant, 
in  bis  dedlnlng  years,  would  be  turned  from 
ibe  borne  be  has  establUhed  and  Improved 


by  a  qnartw  of  a  OBntnry  of  toO,  peamllesB. 
We  cannot  give  oar  approval  to  a  rale  ct 
law  which  would  result  In  a  Judgment  so 
harsh, 

II,  10}  As  to  the  dalm  made  by  tba  appel- 
lant for  tbe  cost  of  the  erection  ot  On 
windmlU  placed  oa  tbe  premises,  ttils  being 
an  Improvemoit  of  a  temporary  characttf 
and  necessitated  mainly  for  the  convenience 
of  the  appdlant  while  occiq>ylnf  file  prem- 
ises, we  think  he  woidd  not  be  entitled  to 
credit  fliwefor.  Mor  do  we  Oiink  be  Is  en- 
tlUed  to  credit  for  the  f500  paid  In  satls- 
factlan  of  fba  two  notes,  one  given  to  New^ 
man  and  the  other  to  Nellson,  as  we  think 
Ihe  only  reasonable  Inftoence  to  be  drawn 
from  the  evidence  Is  that  those  notes  were 
given  for  money  borrowed  by  appellant  for 
his  own  nse,  and  that  his  wife  signed  them 
merely  as  surety,  and  that  appellant,  in 
paying  those  notes,  was  paying  his  own 
debt,  and,  of  course,  In  sudi  an  event,  would 
not  be  entitled  to  charge  any  portion  there- 
of to  the  estate.  The  evidence  upon  this 
subject  is  somewhat  meager,  and  we  do  not 
attempt  to  make  any  final  determination  of 
the  matter,  but  leave  the  question  open,  to 
be  determined  by  the  district  court  in  the 
final  settlement  of  the  accounts  of  the  ad- 
ministrator. 

The  appellant  contends  that  the  court  er- 
red in  rising  to  allow  him  to  amend  his 
answer  by  alleging  that  he  had  contracted 
with  the  respondent  for  the  purchase  of  h« 
inter^t  in  the  real  estate  In  question  and 
had  paid  the  consideration  therefor,  and  al- 
so in  holding  that  the  respondent  was  the 
owner  of  an  undivided  two-fifteenths  Inter- 
est in  the  real  estate.  This  proceeding,  how- 
ever, being  one  to  compd  an  accounting  by 
the  administrator,  and  for  his  ronoval,  and 
the  appolntmrat  of  a  successor,  these  ques- 
tions cannot  properly  be  determined  In  this 
proceeding,  but  may  arise  upc«i  the  distribu- 
tion of  tbe  estate,  or  in  an  action  by  the 
appellant  to  compel  the  respondent  to  con- 
vey her  Interest  In  the  estate,  should  he 
elect  to  bring  such  an  action. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  tbe  district  court  of  Salt  Lake 
county,  with  directions  to  set  aside  the  find- 
ings of  fact,  coudostons  of  law,  and.jodg- 
ment,  to  deny  the  petlUm  tta  the  ranOval 
of  tbe  aroellant  as  admlnlBtrator,  to  grsnt 
a  rehearing  upon  fbe  account  of  the  adminis- 
trator, and  to  settle  such  account  In  accord- 
ance with  the  views  expressed  herein.  Ap- 
pellant to  recover  costs  on  tbls  appeaL 


GOBFMAN,  a  3^  and  FBIOE,  GIDBON, 
and'THUBUAN.  J  J.,  concur. 
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(48  Not.  an 
la  re  FORNEY'S  BSTATBL    (No.  2894.) 

(Supreme  Oonrt  of  Nerada.   Oct,  2, 

U  Bastabdb  ^»10  —  lAGrmcAXioiT  Mun 
BB  Vaud  in  Stats  Wbbbb  Bastabd  and 
Fatbxb  Livbd. 
Legitimation  of  a  bastard  most  be  occordinf 
to  the  law  of  the  state  In  which  she  and  her 
father  had  lived  during  their  joint  JXvett  to 
entitle  her  to  take  aa  his  heir  pmonal  piopertr 
which  he  teft  in  another  atate. 

2.  Baotabds    «s»10  —  Fob  I<ioinitATion 
Fathbb  Mubt  ECats  Fault  nrro  WHnm 
GaiLD  18  Received. 
Under  Civ.  Code  Oat  |  280,  for  lej^timatlon 
of  a  bastard,  the  father  must  have  •  funily 
into  which  the  child  can  be  leedveL 

Sanden,  J.,  dissenting 

Appeal  from  District  Court,  Washoe 
County ;  George  A.  Bartlett,  Jadge. 

In  the  matter  of  the  estate  of  Charles  F. 
Forney,  deceased.  From  the  decree  of  dis- 
tribution, and  an  order  denylns  a  motion  for 
new  trial,  the  admlnlatrator  and  tbe  State 
appeaL  Severaed. 

L.  B.  Fowler.  Atty.  Gen.,  and  Robert  Udi- 
ards,  Deputy  Atty.  Gen.,  for  the  State. 

Snrnmerfleld  &  Rlcharda^  of  Benc^  tor  ap- 
pellant administrator. 

James  T.  Boyd  and  Harlan  Ii.  Heward, 
both  of  Reno^  for  respODdent, 

COLKBfAN,  a  J.  Charles  F.  Fonuv.  long 
a  resident  of  tCruckee,  CaU  died  leavliiK  on 
d^;Kwit  In  ctttaln  banks  in  Reno,  Ner.,  the 
sum  of  9*JB00.  The  public  administrator  of 
Wadjoe  comity,  Ner.,  qualifled  as  adminis- 
trator of  the  estate^  and  in  due  time  flled 
his  final  report  and  petition  for  distribution, 
which  all^tes: 

"Tbtt  tiie  whole  of  said  estate  is  tiie  separate 
property  of  said  decedent,  and  that  your  peti- 
tioner ia  informed  and  believes,  and  therefore 
sJleges  tiie  fact  to  be,  said  decedent  at  the  time 
of  hb  death  left  him  sDrriTlnf  no  wife,  nor 
fatiter,  nor  mother,  nor  sister,  nor  hroHier,  nor 
any  children,  nor  ancestors,  nor  descendants, 
whomsoever,  and  l^t  him  surrivins  no  heir  or 
heirs  at  law  or  next  of  kin  whatsoever,  and, 
according  to  the  best  Information  and  belief  of 
your  {tetitioner,  all  the  rest,  residue,  and  re- 
mainder of  said  estate  should  escheat  herein 
and  be  distributed  to  the  state  of  Nevada  pur- 
suant to  the  proviaiona  of  law." 

On  the  10th  day  of  April,  191B,  one  Gladys 
Potd,  hy  and  Quooifb  her  guardian  ad  litem, 
fUed  in  the  matter  of  said  estate  her  petition, 
reciting  that  she  was  the  dangbter  (tf  the 
deceased  and  one  AOnnle  Fohl ;  that  she  was 
bom  at  the  town  of  Tmckee,  CaL,  oki  the 
6th  day  of  ^rH,  1908,  and  tiut  ever  since 
her  Mrth  die  bad  continued  to  reside  with 
her  mother  In  said  town;  that  fbe  said 


Fomqr,  on  Tarlons  and  divers  occasions,  pab> 

Ilcly  tLdaumleOgei  the  said  Gladys  P<A1  to 
be  his  dau^ter;  that  he  iwovlded  b«r  with 
the  oommcm  necessaries  of  life,  and  Informed 
various  and  divers  persons  tliat  the  said 
Gladys  Fohl  was  his  daughter,  and  that  he 
Intended  to  care  and  provide  for  her  as  a 
tether  should ;  that  said  Gladys  Pohl  la  'the 
only  child  of  deceased,  and  that  there  are  no 
other  heirs.  Said  petition  condudes  with  a 
prayer  that  the  estate  of  the  deceased  be  dis- 
tributed to  her  after  the  paymmt  of  all 
charges  of  administration. 

Upon  the  hearing,  the  court  found  the 
facts  to  be  as  alleged  in  the  petition  of  said 
guardian,  and  entered  a  decree  accordingly. 
From  the  decree,  and  from  an  order  denying 
a  motion  for  a  new  trial,  tiw  administrator 
and  the  state  have  appealed. 

[1]  Counsel  for  aroeUants  contend  that  the 
statute  of  Gallfomla  controis  In  determining 
whether  or  not  Gladys  Pohl  was  legitimated 
by  Forney  during  his  lifetime,  while  coun- 
sel for  reepondent  argue  that  the  statute  of 
Nevada  controls.  The  petition  flled  in  be- 
half of  the  minor  does  not  allege  facts  suf- 
ficient to  make  out  a  claim  under  the  Cali- 
fornia law,  In  that  It  falls  to  allege  that 
Forney  rec^ved  the  diUd  Into  his  family. 

A  child's  right  to  Inherit  dqiiends  upon  Its 
status.  There  must  be  some  fixed  pla<» 
where  the  status  of  the  child  can  be  estab- 
lished. What  better  place  than  the  residence 
of  both  parties?  Common  sense  and  reason 
botii  so  dictate^  Tbe  status  of  a  diild  Is  not 
an  ambulatory  thing,  which  can  be  shifted 
from  place  ta  place  to  salt  any  condition 
that  may  arise.  If  any  other  rule  prevailed, 
and  Forney  had  left  nHwey  on  deposit  in 
several  states,  the  minor  might  be  permitted 
to  lay  daim  to  the  d^wsits  in  all  of  them 
except  the  state  in  whldi  sbe  and  Fom^ 
had  lived  during  their  Joint  lives,  which 
would  be,  it  seems  to  us,  a  reflection  np«i 
the  law.  It  was  to  avoid  such  absurd  re- 
sults that  led  to  the  establishing  of  the  rule 
recognized  In  Boss  v.  Roas.  129  Mass.  243, 
37  Am.  Rep.  322,  and  therein  expressed  in 
the  following  language: 

"It  is  a  general  principle  that  tiie  status  or 
condition  of  a  person,  the  relation  in  which  he 
stands  to  another  penon.  and  by  which  he  la 
qualified  or  made  capable  to  take  certain  rights 
in  the  other's  property,  is  fixed  by  the  law  of 
the  domicile,  and  that  this  status  and  caparity 
are  to  be  recognized  and  upheld  in  every  otiier 
state,  so  far  as  they  are  not  Incoaalatent  with 
its  own  laws  and  policy.  Subject  to  this  limi- 
tation, upon  the  deatii  of  any  man,  the  status 
of  thoee  who  claim  succession  or  inheritance  In 
his  estate  la  to  be  ascertained  by  the  law  under 
which  that  status  was  acquired;  his  personal 
property  Is  indeed  to  be  distributed  according 
to  the  law  of  his  domicile  at  the  time  of  his 
death,  and  his  real  estate  descends  according 
to  tiie  law  of  tiie  place  in  which  it  is  situated ; 
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but,  in  either  case,  It  b  according  to  those  pro- 
▼inons  of  that  law  whidi  regulate  the  auccesaioD 
4»  inheritance  of  persons  having  such  a  BtatoB." 

rnUs  rule  la  recognized  by  and  stated  In 
Woerner'8  American  Law  of  AdminiBtration 
<2d  EdO  at  section  665,  as  foUows: 

"It  has  been  repeatedly  stated  that  the  law  of 
the  dcnoidle  governs  the  diBtribotion  of  per* 
■onal  properly,  so  that  ft  is  mmeceesazy  to  cito 
anthoritin  here  In  sopport  of  tiiis  piindple." 

It  Is  said  in  1  Ore  asi: 

*^nie  law  tX.  the  domicile  of  die  parties  is 
ggnerally  the  rale  which  governs  the  creation  of 
die  eUtos  of  an  adopted  child." 

There  may  be  some  exceptions  to  the  gen- 
eral rule  laid  down,  but  these  exceptions  are 
made  in  favw  of  persons  domiciled  In  the 
state  in  which  the  proper^  Is  situated.  22 
&  a  L.  p.  42,  I  & 

In  qwoaltion  to  the  rule  laid  down,  coun- 
sel tac  xeq^ndent  reljr  upon  the  cases  of 
Hood  T.  UcGehee  (G.  O.)  189  Fed.  205, 
Brown  T.  Binley,  157  Ala.  424,  47  South.  677, 
21L.B.A.(N.  80  679^131  Am.  St  R^.  68, 
10  Ana.  Cas.  778,  Blytbe  r.  Ayres,  96  Cat 
033,  81  Paa  015,  19  L.  R.  A.  40,  and  In  re 
tM^^%  Estate,  170  CaL  85, 148  Paa  622.  We 
do  not  Uiink  any  of  the  cases  dted  sustains 
tbe  contenti<m.  In  ttie  first  case  mentioned, 
real  estate  was  Involved,  and  qu^tlon  as  to 
the  ad(9tloo  <tf  the  plalntifls  was  not  In  con- 
troverBy.  It  was  purely  a  question  as  to 
lAethw  or  not  adoptive  dilldren  by  proceed- 
ings under  the  laws  of  Louisiana,  or  the  de- 
fendants, the  next  of  kin,  should  Inherit 
onder  the  laws  of  Alabama.  The  court  said: 

"Kach  state  has  exclosiTe  jurisdiction  of  the 
regnlation  of  the  transfer  and  descent  of  real 
estate  within  ita  limits.  It  would  be  competent 
for  the  Legislature  of  Alabama  to  deny  the 
right  to  inluait  real  property  to  diUdren  adopt- 
ed in  its  own  courts  by  Its  own  prooednre.  It 
would  be  competent  for  it  to  confer  such  rights 
on  children  of  its  own  adoption  and  deny  it  to 
those  of  the  adoption  of  foreign  states.  This 
is  what  Alabama  legislation,  as  construed  by  its 
court  of  last  resort,  has  accomplished." 

In  the  Loyd  Case  the  question  here  pre- 
sented was  not  considered  nor  disposed  of. 
In  the  case  of  Blythe  v.  Ayres  the  child 
sought  to  recover  under  the  laws  of  Call- 
fomia,  the  state  In  which  the  father  had 
liTcd,  and  where  all  the  declarations  and 
acts  relied  upon  to  establish  Intimation  bad 
taken  place  In  the  opinion  we  find  nothing 
repugnant  to  the  rule  stated.  Brown  v.  Fin- 
ley  seems  to  sustain  the  contention  made 
for  it,  but  it  is  not  in  accord  with  the  gener- 
al rule,  and  does  not  appeal  to  our  soise  of 
what  the  law  ought  to  be. 

[2]  Having  reached  the  conclusion  that  the 
law  of  California  controls,  let  us  Inquire 
what  the  law  of  that  state  Is  as  to  the  legiti- 
matlng  of  a  child  bom  out  of  wedlock.  Sec- 


tion 230  of  the  OlvU  Code  of  Oallfomla  reads 
as  follows: 

"The  father  of  an  HiegitJmate  child,  by  pub- 
licly acknowledging  it  as  lus  own,  recaving  it 
as  such,  with  the  consent  of  his  wife,  if  he  is 
married.  Into  his  family,  and  otherwise  treating 
it  as  if  it  were  a  le^timate  child,  ther^y  adopts 
it  as  such ;  and  such  child  is  thereupon  deemed 
for  all  parposes  legitimate  from  ^  time  of  its 
birth.  The  ftir^p>Ing  provUons  of  this  dupter 
do  not  apply  to        an  adoptdtm." 

Thla  statute  has  been  construed  by  tbe  Su- 
preme Court  of  California  In  several  cases, 
and  in  the  matter  of  the  Estate  of  De  La- 
veaga's,  142  CaL  158,  75  Paa  790,  It  was  held 
that  the  existence  of  a  family  Into  which  a 
child  could  be  received  was  essential  to  an 
adoption,  and  in  Estate  of  Glrd«  157  Cal. 
634.  108  Pa&  499,  137  Am.  St  B9.  131,  the 
coiul;  in  «peaking,<tf  fills  question,  said: 

*^fferent  views  have  been  entertained  by 
justices  of  this  court  whether  the  ezisteDce  of 
a  family  into  which  the  child  can  be  received 
is  essential  to  an  adoption  under  this  section, 
but  that  question  has  been  finally  determined 
in  the  affirmative  by  this  eonrt  In  Estate  of  De 
Laveaga." 

In  addition  to  Hie  California  cases  cited  In 
the  brieflB  of  cotmsd,  we  call  attentlcm  to  In 
re  Walker's  Estate  (CaL)  181  Pac.  792;  In  le 
McNamara's  Bstate  <OaL)  183  Pac.  B52,  de- 
dded  August  25,  1019.  There  Is  now  pend- 
ing and  undecided  before  the  Suprrane  Ooort 
of  California  the  case  of  In  re  Bstate  ol 
Balrd  (No.  S.  V.  >8086),  in  whldi  tb»  same 
question  is  InWved.  What  omstltntes  a 
"family'*  has  been  a  question  of  mudi  con- 
cern before  tbe  Suiseme  Court  of  California. 

But  It  not  beli«  contended  that  Forney 
had  a  family  Into  whlidi  he  could  have  taken 
the  child,  or  that  be  did  take  her  Into  his 
family,  we  are  conqidled  to  direct  a  re- 
versal erf  ttie  order  and  judgmmt  appealed 
from,  and  that  a  new  trial  be  granted ;  re- 
spondent to  have  Iwve  to  amoid  his  peti- 
tion, as  he  may  be  advised. 

The  Judgment  and  orda  appealed  fftnn 
ere  reversed. 

DUCEBB,  J.,  concurs. 

SANDBRS,  J.  (dlss^tlnsd.  The  state  of 
Nevada  and  the  public  administrator  of 
Washoe  county.  Ner.,  through  their  Joint  and 
several  notices  of  appeaL  have  api;>ealed  to 
this  court  from  a  decree  and  order  adjudge 
Ing  and  decreeing  Gladys  Pohl.  a  resident  of 
the  state  of  California,  to  be  the  lawful 
h^r  and  distributee  of  the  estate  of  Charles 
F.  Forney,  deceased,  who  died  intestate  (liv- 
ing and  domiciled  in  the  state  of  (TaUfomla, 
at  Truckee,  CaL),  on  or  about  the  26th  of 
October,  1913,  and  by  tfadr  appeal  hare  su^ 
ceeded  in  having  it  autbmitatlTely  determin- 
ed that,  in  Oils  Jurisdiction,  tbe  rule  of  com- 
ity or  private  international  law  must  be  ai^- 
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piled  to  the  snccestftm  and  dlatrOmtlon  of 
nld  estate,  the  case  not  being  within  the  ex- 
ceptions to  either  role.  From  tbla.  In  my 
oplniffli,  It  follows  that  both  Justice  and  com- 
ity douand  that  the  appellants  before  pro- 
ceeding further  should  volontarUy  more  the 
lower  court  to  remit  the  fund  Involved  in 
this  controversy  to  the  place  of  the  dece- 
dent's domicile  to  be  distributed  according  to 
the  fordgn  law.  There  are  no  creditors, 
either  local  or  dcHnidllary,  or  any  citlzra  or 
dtlsens  of  tibls  state  to  be  affected  such 
an  order.  That  it  is  competent  for  the  lower 
court  to  make  an  order  transferring  the  res- 
idue of  an  estate  in  this  situation,  to  be 
handed  over  to  some  person  authorized  by 
proper  authority  to  receive  It  at  the  domicile 
of  the  deceased,  I  consider  undoubted.  Grav- 
lUon  V.  Richard's  Bz'r.  13  La.  293,  33 
Am.  Dec.  663.  Should  th^  appellants  oppose 
an  application  for  such  an  order,  on  the 
ground  that  Gladys  Fobl  Is  an  illegitimate 
child  of  the  deceased  and  not  capable  of  in- 
heriting under  the  foreign  law.  It  would 
bring  to  Ibe  attention  of  the  lower  court  a  mat- 
ter overlooked  by  the  experienced  and  able 
counsel  for  the  appellants  and  respondent, 
which  I  deem  to  be  pertinent  and  controlling 
In  so  far  as  the  state  of  Nevada  Is  concerned 
In  the  succession  or  escheat  of  said  estate. 
The  state  of  Nevada  does  not  come  in  by 
way  of  succession,  but  by  an  action  or  In- 
formation of  escheat  to  vest  title  to  the  res- 
idue of  the  estate  in  the  hands  of  the  pub- 
lic administrator  In  the.  state  of  Nevada. 
Escheat  Is  not  succession.  It  Is  the  very  oi>- 
poslte  of  succession.  It  is  what  happens 
when  there  is  no  succession.  Estate  of  Min- 
ers, 143  Cal.  194,  76  Pac.  968. 

Before  the  state  of  Nevada  can  success- 
fully assert  its  claim  of  escheat  it  must  af- 
firmatively appear  that  the  person  seised  of 
the  estate,  real  or  personal,  died  within  this 
state.  Section  6130,  Rev.  Laws.  The  Infor- 
mation filed  by  the  state  in  the  district 
court,  alleging  the  estate  to  be  escfaeatable, 
does  not  contain  such  an  allegation ;  but  It 
is  conceded,  or  must  be  conceded,  that  For- 
ney died  without,  and  not  within,  the  state 
of  Nevada.  It  is  true,  the  statute  provides 
that  if  the  Intestate  shall  leave  no  husband, 
nor  wife,  nor  kindred,  the  estate  shall  es- 
cheat to  the  state  for  the  support  of  the  com- 
mon schools.  As  amended,  Stats.  1917.  p.  37. 
It  is  also  true  that»  every  dtisen  dying  Is 
presumed  to  leave  soma  one  entitled  to  dalm 
as  his  heir*  however  lemota,  unless  one  or 
the  other  of  Am  two  exceptions  known  to  the 


law— 4Uenage  or  illei^tlmacy— should  Inter- 
vene. People  V.  Fulton  Fire  Ins.  Oo^  2S 
Wend.  (N.  T.)  205. 

Escheat  in  this  Jurisdiction  depends  vpon 
positive  statute.  Like  forfeiture,  it  is  not 
vored.   10  B.  G.  L.  613.   Our  statatB  pro- 
vides: 

"If  any  person  shall  die,  or  any  person  who 
may  have  died,  within  this  state,  seised  of  any 
real  or  personal  estate,  and  leaving  no  heirs, 
r^resentativeB.  devisees  or  legatees  capable  of 
inheriting  or  holding  the  same,  and  In  all  cases 
where  there  is  no  o^er  of  such  estate  capable 
of  holdins  the  same,  such  estate  shall  esdieat  to 
and  be  vested  in  the  state  of  Nevada."  Bectloa 
6130,  Rev.  LawB.- 

Thls  statute  dates  back  to  territorial  days. 
It  was  the  territorial  law  (Stats.  1861,  p. 
240),  which  was  carried  into  the  state  law, 
and  has  remained  <m  our  statute  books  un- 
dianged  by  amendment  or  sujKdanent  down 
to  the  present  time. 

The  case  as  made  by  the  state  clearly  falls 
within  the  purview  of  the  first  clause  of  the 
section,  that  deals  expressly  with  heirs  ca- 
pable of  inheriting  or  holding  the  estate 
of  a  person  who  dies  or  died  within  the 
state.  It  Is  useless  for  me  to  rater  upon  an 
exhaustive  discussion  of  this  leglslatiosu  Ita 
reason  and  purpose  is  obvious. 

The  motives  and  conduct  of  these  high  of- 
ficers— the  Attorn^  General  and  the  iHiblle 
administrator  of  Washoe  county — is  not 
questioned.  Th^  have  sought  with  gi-eat 
zeal  and  ability,  in  the  performance  of  their 
duty,  to  reach  beyond  the  limits  of  the  local 
law  to  enrich  the  state  of  Nevada  at  the 
expense  of  an  unfortunate  child,  recognized 
by  the  local  law  to  be  an  heir  and  entitled 
to  the  distribution  to  her  of  the  fund  here 
litigated.  The  question  Is  one  of  strict  le- 
gal right,  and  unless  the  right  of  the  state 
can  be  maintained  under  Its  own  law,  which. 
In  my  view,  cannot  be  successfully  done,  it 
follows  that  the  Information  filed  in  the  dis- 
trict court  by  the  Attorney  General,  alleging 
that  the  residue  of  the  fund  In  the  hands 
of  the  public  administrator  of  the  estate  of 
Charles  F.  Forney,  deceased.  Is  esdwatable, 
should  be  dismissed. 

Entertaining  these  views,  it  la  not  neces- 
sary for  me  to  discuss  the  motion  to  dismiss 
the  appeal  of  the.  public  administrator.  I 
have,  however,  a  str<mg  Impression  that  he 
Is  in  a  much  better  position  to  appeal  from 
the  jodgmait  and  decree  than  ttia  state 
Nevada. 
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Ex  parte  PIEBOTTI.   (Ko.  2404.) 
(Supreme  Court  of  Nevada.     Oct  6.  1919.) 

1.  Gauikq  ^s»68(3)-^Nickel-iit-the-slot  ma- 
chine OAUB^INO  DEVICE. 

Nickel-in-tbe-slot  machines,  by  which  a 
player  has  a  chance  of  losing  the  amount  he 
plays  or  reccivine:  a  larger  amount,  are  well- 
known  gambling  devices. 

2.  Gamiho  <@=>62— NniSANcr  «=>61— Gaming 

HOUSES  NUISANCES  AT  COMMON  LAW, 

While  at  common  law  gaming  or  gambling 
was  not  itself  unlawful,  and  is  not  now  a  crime 
unlesa  so  made  by  statute,  yet  at  common  law 
public  gaming  bouses  were  nuisances,  not  only 
because  they  were  deemed  great  temptations  to 
.idlcmeiB,  bat  because  tbey  wen  apt  to  draw 
together  nombera  of  dlsorderiy  peraons. 

8.  LOTTEBIZS  <g=»3— NiOKBL-IK-THE-SLOT  MA- 
CHINES, THOUOB  OAMBLINQ  DEVICES  NOT 
LOTTERIES, 

A  nlckel-ln-the-slot  machine,  although  a 
gambling  derice  and  exjweaalj  bnmght  within 
the  parviev  of  the  earliw  gamUlng  statatea. 

Is  not  a  lottery,  within  Const,  art.  4,  |  24,  de- 
daring  that  no  lotteries  shall  be  autlioriBed  In 
the  state;  and  hence  the  Legislature  may,  as 
it  did  ia  St.  191!^  except  slot  machines  for 
the  sale  of  cigara  and  driiQu  and  no  backplay 
allowed. 

[Ed.  Note.— Fojr  other  definitions,  see  Words 
and  Phrasesi  Bint  and  Second  Seriee,  liottery.] 

4.  CoNBrmmoNAL  law  «=»70(3)— Whetheb 

ALLOWING    NICKEL- IN -TUB-SLOT  IUCHINS8 
INJUDICIOUS  QUESTION  FOB  I^QISLATURE. 
Whether  a  law  allowing  nif^el-in-the-slot 
machines  to  a  limited  extent  is  unwholesome  is 
a  question  for  the  Legislature'  or  the  people 
and  not  the  courts. 

In  the  matter  of  tbe  orUrlnal  application 
of  Louis  Pierotti  for  a- writ  aC  taabeas  corpus. 
"Writ  issued. 

Norcross,  Thatdier  &  Woodbum,  of  Beno, 

for  [>etitioDer. 

L.  D.  Summerfleld,  Dlst  Atty.,  of  Beno, 
and  L.  B.  Fowler,  Atty.  Gen.,  for  respondent 


SANDESIS,  J.  The  thing  or  device  denom- 
inated in  the  complaint  "a  lottery"  ia  a  "nlck- 
el-in-the-8lot  machine."  The  act  complained 
of  is  that  the  petitioner  wHlfulIy  and  unlaw- 
fully set  up  a  nlckel-in-the-alot  maclilue  in 
his  place  of  business  at  128  Commercial  Bow, 
In  the  dty  of  Reno,  Nev. 

The  offense  charged  with  the  word  "lot 
tery,"  entirely  removed  therefrom,  would  be 
a  public  nuisance. 

Elvery  place  wherein  any  gambling  game 
or  device  is  kept,  or  any  article,  apparatus, 
or  device  useful  therefor  is  kept,  "shall  be 
a  public  nuisance."   Section  6561,  Bev.  Laws. 

[1]  Nickei-in-the-slot  machines  have  a  well- 
deflned  meaning  in  criminal  law. 

"Slot  machine  by  which  the  player  has  a 
diance  of  losing  the  amount  he  plays  Is  a 
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•  •  *  gambling  device."  Territory  t. 
Jones,  14  N.  M.  679,  99  Pac.  838,  20  L.  B.  A. 
<N.  S.)  239,  and  note,  20  Ann.  Cas.  12S,  and 
note ;  12  R.  C.  L.  pp.  721-26-28-29. 

It  would  be  Idle  for  us  to  deny  that  chance 
is  the  material  element  in  the  operation  of 
such  machines.  The  player  hopes  to  get 
cigars  or  drinks  for  nothing.  The  dealer 
hopes  chance  will  save  him  from  giving 
something  for  nothing.  If  it  were  not  tor 
the  chance  to  win  cigars  or  drinks,  the  cus- 
tomers of  the  dealer  would  not  use  the  ma- 
chine. Lang  V.  Merwln,  99  Me.  480,  S9  AtL 
1021,  105  Am.  St.  Rep.  293. 

Since  the  year  1901,  in  this  Jnrtodlction, 
nlckel-in-the-slot  machines  played  for  cigars 
and  drinks  (now,  perforce  of  the  statutei 
nonlntoxicating  drinks.  Stats.  1919.  p.  1)  are 
expressly  brought  within  the  purview  of 
gambling  statutes.  Stats.  1901.  a  13,  1906, 
c.  52. 1907.  c  212,  190&-09,  c.  210.  1918.  C.  149, 
and  1916.  cc.  80,  284. 

[2]  At  common  law  "gaming,"  or  the  syn- 
onymous term  "gambling,"  was  not  In  itself 
unlawful,  and  Is  not  now  eo  nomine  a  crime, 
nnless  so  made  by  statute.  12  B.  G.  U  708. 
"But  at  common  law  all  public  gaming  hoiis- 
es  were  nuisances,  not  only  because  they 
were  deemed  great  temptations  to  Idlaieas, 
but  also  because  they  were  apt  to  draw  to- 
gether great  numbers  of  disorderly  persons." 
Scott  V.  Courtney,  7  Nev.  410. 

[3]  Our  Legislature,  in  the  exercise  of  its 
power  over  the  policy  and  morals  of  the 
people,  found  it  desirable  to  declare  every 
place  wherein  any  gambling  game  or  device 
Is  kept,  or  any  article,  apparatus,  or  device 
useful  therefor  Is  kept,  to  be  a  public  nui- 
sance. But  hi  1915  the  Legislature  (St  1916. 
a  2S4),  in  legislating  upon  the  subject  ot 
gambling,  found  it  desirable  and  expedient 
to  modify  the  stringent  provisions  of  the 
anti-gambling  law  by  Inserting  therein  a 
proTlso: 

"Provided,  however,  that  nothing  in  this  par- 
agraph shall  be  construed  as  prohibiting  social 
games  played,  only  for  drinks  and  cigars  served 
individually,  or  for  prizes  of  a  value  not  to 
exceed  two  dollars,  nor  nickel-in-tbe-slot  ma- 
chines for  the  sale  of  cigars  and  drinks  and  no 
playback  allowed." 


The  paragraph  referred  to  In  tiie  prorlao 

reads : 

"Every  person  who  shall  play  at  any  game 
whatsoever,  other  than  those  ha%inabove  ex- 
cepted, for  money,  property  or  gain,  with  cards, 
dice  or  any  other  device  which  may  be  adapted 
to  or  used  ia  playing  any  game  of  chance,  ot 
in  which  chance  is  a  material  element,  or  who 
shall  bet  or  wager  on  the  handi  or  cards  or 
aides  of  such  as  do  viay  as  aforesaid,  afaall  be 
deemed  gtdlty  of  a  felony." 

It  is  obvious  that  the  purpose  of  the  provi- 
so was  to  exempt  players  at  such'  machines 
from  prosecutions  for  a  felony,  and  also  to 
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•declare  places  wherein  such  gambling  devices 
■are  kept  to  be  lawful  places.  If  It  was 
■competent  for  the  legislative  body  to  pass  the 
act  declaring  every  place  wherein  a  gam- 
>bllng  device  which  Is  adapted  and  used  for 
•the  purpose  of  garabUng  to  be  a  public 
nuisance,  it  must  be  conceded  that  It  was 
competent  for  that  body  by  the  adoption 
«f  the  proviso  to  make  the  place,  which  but 
for  the  statute  would  be  a  public  nuisance, 
a  lawful  plac&  It  Is  true  as  a  general 
proposition  that  courts  will  not  hold  conduct 
to  constitute  a  nuisance  where  autiuurltgr 
therefor  exists  by  virtue  of  tegislative  enac^ 
xnent  This  rule  is  supported  by  abundant 
authority.  20  B.  O.  tSOO,  and  note.  But 
it  must  be  observed  that  this  rule  Is  subject 
to  the  limitation  above  Indicated,  that  it 
must  be  com[>etent  for  the  l^islative  body 
in  the  first  Instance  to  declare  the  thing  or 
Idace  a  nuisance.  This  is  a  matter  for 
judicial  determination,  and  brings  us  to  the 
real  and  oaly  point  to  be  determined  in  this 
proceeding,  Has  the  Legislature,  by  the  adop- 
tion of  the  proviso  above  quoted,  sanctioned 
a  lotterj  ? 

Cnless  gambling  devices,  such  as  nlckel- 
in-the^ot  machines,  may  be  said  to  be 
brought  within  the  constitutional  inblbitton 
<article  4,  }  24).  "no  lottery  shall  be  author- 
ized by  this  state,"  the  Legislature  has  not 
exceeded  Its  power  in  adopting  the  proviso 
In  question.  A  lottery  Is  deQned  by  statute 
to  be  any  scheme  for  the  disposal  or  dlstri- 
'bution  of  property  by  chance,  among  persons 
who  have  paid  or  promised  to  pay  any  valu- 
able consideration  for  the  chance  of  obtaining 
such  property,  or  any  portion  of  it,  •  •  • 
■whether  called  a  lottery,  raffle,  or  gift  enter- 
prise, or  whatever  name  the  same  may 
be  known.  Section  6494,  Bev.  Laws.  It 
would  seem  from  this  comprehensive  lan- 
guage to  have  been  the  Intention  of  the  Leg- 
islature to  prevent  every  pecuniary  trans- 
;actloo  in  which  chance  Is  a  material  element. 
In  this  connection  it  may  be  said  that  we 
^re  entirely  in  accord  with  what  Is  said  In 
■the  case  of  the  State  v.  Overton,  16  Nev.  136, 
An  able  and  exhaustive  discussion  of  the  sub- 
ject of  lotteries. 

There  is  no  doubt  that  nidcel-in-the-slot 
machines  amount  to  the  disposal  of  property 
by  chance,  but  whether  or  not  they  amount 
to  setting  up,  proposing,  or  drawing  a  lot- 
tery, as  the  word  "lottery"  la  used  In  the 
Constitution — "No  lottery  ^all  be  author- 
ized by  this  state"  (article  4,  {  24,  Const.) — 
is  an  entirely  different  question.  There  can 
be  no  doubt  of  what  was  meant  by  this  lan- 
guage of  the  Constitution,  and  it  clearly  re- 
ferred to  the  class  of  enterprises  which  had 
formerly  been  lawful  If  authorized  by  law, 
and  criminal  if  unauthorised.  Pe(^le  v. 
Beilly,  50  Mlfib.  884,  IB  M.  W.  020^  45  Am. 
Bep.  47. 

It  is  contended  by  the  state  that  the  word 
^lottery,"  as  defined  by  the  statute,  expresses 


both  the  Intention  of  the  framers  of  the 
Constitution  and  the  Legislature  to  prohibit 
the  enactment  of  any  law  tbat  sanctions  tbe 
disposal  of  property  by  chance,  "by  whatever 
name  the  same  may  be  known." 

"It  is  a  safe  and  necessary  mle  to  construe 
criminal  statutes  so  as  to  include  what  is  fairly 
and  reasonably  within  the  legitimate  scope  of 
the  language,  but  not  to  include  what  is  not 
within  the  language,  merely  becanae  it  partakes 
of  sbnilar  miaehievous  quaUtlM.'*  People  t. 
Reilly,  supra. 

It  is  true  that  In  common  parlance,  in  a 
dictionary  sense  and  the  statutory  definition, 
the  word  "lottery"  may  be  a  game.  But  tho 
Legislature  of  this  state,  since  the  date  of 
its  organlzati<ni  as  a  state,  has  plainly  drawn 
a  distinction  between  lotteries  and  unlawful 
gaming.  This  distinction  is  universally  rec- 
ognized as  being  within  the  power  of  such 
bodies  to  make  in  the  absence  of  any  consti- 
tutional Inhibition.  Both  are  offenses  against 
the  law,  and  both  are  offenses  against  public 
policy.  Temple  v.  Commonwealth,  75  Va.  901. 
The  reason  for  the  distinction  is  not  difficult 
to  find.  A  lottery  Is  prohibited  by  the  Con- 
stitution as  a  public  nuisance — a  crime 
against  the  good  prder  and  the  economy  of 
the  state.  SectUm  6561,  Bev.  Laws.  It  is  a 
crime  that  goes  to  the  dratrucUon  of  the 
morals  of  the  people  and  paralyzes  the  In- 
dustrial energy  of  society.  From  the  lan- 
guage employed  In  the  Constitution  It  is  evi- 
dent tliat  this  was  the  understanding  of  Itq 
framers.  Ex  parte  Blancbard,  9  Nev.  104. 
"It  is  this  extensive  reach,  and  not  merely 
its  speculative  purposes,  which  makes  lot- 
t^y  gambling  so  dangerous''  as  to  be  a  T?rop- 
er  subject  for  constitutional  prohibition. 
The  reason  for  the  distinction  is  forcibly  ex- 
pressed by  the  hii^est  court  of  the  land  in 
this  language: 

"The  suppression  of  nuisances  injurious  to 
public  health  or  morality  is  among  the  most 
important  duties  of  government  Experience 
has  shown  that  the  common  forms  of  gambling 
are  comparatively  innocuous  when  placed  In 
coDtrast  with  the  wide-spread  pestilence  of  lot- 
teries. The  former  are  confined  to  a  few  per- 
sons and  places,  but  the  latter  infests  the  whole 
community ;  it  enters  every  dwelling ;  it  reach- 
es every  dass ;  it  preys  upon  the  hard  earnings 
of  the  poor ;  it  plunders  the  ignorant  and  sim- 
ple." Phalen  v.  Commonwealth,  8  Bow.  168* 
12  L.  Ed.  lOSa 

It  Is  true  that  lotteries  and  unlawful  gam- 
ing partake  of  the  same  mischief.  They  be- 
long to  the  same  family.  Chance  is  the 
material  element  In  both.  The  Legislature 
is  prohibited  from  legislating  upon  one  and 
permitted  by  virtue  of  its  inherent  powers 
to  legislate  upon  the  other  as  the  occasion 
arises.  This  for  tbe  reason  of  the  wide  dis- 
tinction or  contrast  between  the  vtoe  of  lot* 
teries,  which  infests  the  whole  community, 
and  the  mischief  or  nuisance  of  gaming, 
which  is  generally  confined  to  a  few  persona 
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and  ^aCM.  To  say  that  ibe  LegtalatiiFe  la 
without  power  to  l^lalate  upon  tbe  sabject 
4tf  gaming  la  to  aet  at  naught  the  bade  pow- 
er <^  flie  legialatlTO  branch  of  tbe  gorern- 
inent 

But  It  la  urged  that  a  nlckel-in-tbe^ot 
machine  tor  the  sale  ct  dgani  and  drinks 
la  a  gambling  ediane  or  device  tm  the  dis- 
posal or  dlatrUration  of  particular  classes  of 
iwoperty.  and  la  therefore  brought  within 
tbe  statutory  definition  of  lotteries,  regard- 
leas  of  gamUlng  statutes.  Conceding  this 
to  be  true*  the  question  here  Is,-  bad  the 
Legislature  tbe  power  to  make  such  derlces 
the  subject  of  separate  and  distinct  legis- 
lation because  of  thdr  gambling  qualities? 
Tbe  Lecislatnre  derives  Its  power  to  legis- 
late upra  such  gambling  devices  from  Its  In- 
Iment  authority  over  the  morals  and  policy 
ot  the  veoplet  and  not  trtm  the  statutory 
definition  of  lotteries. 

The  fact  that  the  Legislature  had,  by  the 
proviso  In  question,  sanctioned  the  adaptation 
and  use  of  nlckel-in-tbe^lot  machines  to 
stimulate  the  disi>osal  of  cigars  and  drinks 
appealing  to  and  arouslog  the  gambling 
propensities  of  visitors  to  places  where  Buch 
devices  are  set  up,  does  not  change  the  char^ 
ac^  of  tbe  device  from  a  gambling  to  a  com- 
merdal  transaction.  Bat  tor  its  being  a 
"gamble"  customers  would  not  use  it  Qam- 
bllng  Is  the  same  yesterday,  to-day,  and  for- 
ever. It  is  for  the  Legislature,  and  not 
courts,  to  draw  the  line  of  demarcation  be- 
tween the  varied  kinds.  It  Is  not  the  prov- 
ince of  courts  to  confound  by  construction 
what  the  Legislature  has  made  dear. 

It  la  further  argued  that  it  is  "automatic 
SBmbllng,"  and  easily  distinguished  from 
other  forms  of  gambling,  such  as  those  games 
excepted  from  the  operation  of  tbe  anti-gam- 
bling law — poker,  studhorse  poker,  five  hun- 
dred, wbist,  and  solo,  where  the  deal  alter- 
nates. Tbls  we  regard  as  being  a  dlstino 
tlon  without  a  difference,  and  an  admlsslMi 
that  sndi  madhlnes  are  gambling  devices 
and  not  lotterlea,  unless  It  be  said  that  the 
excepted  games  are  different  from  automatic 
gambling  devices,  in  that  skill  is  the  material 
elemmt  In  such  games  and  not  chance.  This 
Is  absurd.  Any  game  played  with  car^  In 
which  the  hand  at  cards  d^>ends  on  a  deal- 
ing with  the  face  down  la  a  game  of  chance. 
12  R.  O.  L.  717. 

It  is  argued  that  the  language  of  the  pro- 
viso, "for  the  sale  of  cigars  and  drinks," 
means  "sales"  as  defined  by  law.  There  Is 
no  sudi  thing  as  a  "sale"  by  chance.  To 
■ay  that  the  restriction  placed  on  the  player 
In  the  proviso^  "no  playback  allowed,"  ap- 
ples to  **sales"  or  to  "lotteries^"  la  Imprac- 
ticable, If  not  nnreas<niabte. 

It  la  insisted  by  counsel  for  Oie  state  that 
calling  the  sdieme  by  name  a  slot  machine 
■Instead  of  a  lottery  machine  does  not  change 
Its  character.  Nether  does  tbe  fiict  that 
the  proviso  llnolts  its  (Hieratlon  and  reatricta 
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the  player  exert  any  Influence  In  determining 
its  character.  In  support  of  this  vontoitloD 
connsd  quote  extensively  from  Oie  ojrtnion 
of  this  court  In  tbe  case  of  State  t.  Oveiton, 
supra.  In  that  case  tbe  court  had  under 
review  a  special  statute  that  clearly  sanc- 
tioned a  lottery ;  but  the  court  In  addressing 
Itself  to  the  point  that  all  schemes  or  devices 
In  which  chance  Is  a  material  element  are 
lotteries  did  not  see  fit  to  Include  in  Its  il- 
lustrations automatic  gambling  games,  which 
we  assume  to  have  been  then  In  operattod  in 
this  state,  uuch  as  faro,  roulette,  beno,  and 
such  gambling  devices.  It  Is  fair  to  presume 
that  had  the  court  been  of  the  opinion  that 
the  word  "lottery"  Included  these  devices  it 
may  have  properly  brought  them  within  the 
purview  of  the  constitutional  inhibition 
against  lotteries.  If  these  devices  are  lot- 
teries, BO  are  slot  machines. 

We  are  also  referred  to  the  case  of  IxA- 
sean  v.  State,  114  Ala.  34,  22  South.  188,  62 
Am.  St  Bep.  84.  In  that  case  the  Indict- 
ment contained  three  counts:  First  that  de* 
fendant  did  unlawfully  set  up,  carry  on;  or 
operate  a  device  of  chance,  to  wit  a  slot 
macblne ;  secrad,  that  he  did  unlawfully  aell 
chances  In  a  device  of  dianc^  to  wit  a  >lot 
machine;  and  third,  that  defendant  did  set 
up,  or  was  concuned  In  setting  np  m  carry- 
ing on,  a  lottery,  to  wit  a  slot  machine. 
The  defendant  was  convicted  upon  the  first 
two  connts.  It  will  be  observed  that  the 
Indictment  itself  makes  a  distinction  between 
gambling  and  lotteries,  and  the  court  In  its 
(pinion  plainly  recognizes  the  distinction  by 
the  use  of  this  language: 

**aiie  evldenee  in  the  case  authorised  a  con- 
viction under  ettber  the  first  <n  secutd  count 
of  the  indictmoit  and  we  are  not  prepared  to 
say  that  he  might  not  have  been  pnvwty  eon- 
victed  under  the  third  count** 

The  other  cases  dted  by  the  state  are 
takot  from  those  Jurisdictions  where  the 
word  "lottery,"  as  used  in  the  organic  law 
or  statute,  Is  extended  by  comtructlcm  to  all 
the  various  forms  of  gambling.  The  ef- 
fect of  these  dedstons  is  to  say  that  gam- 
bling Is  per  se  a  public  nuisance,  and  there- 
fore is  twought  within  the  constitutional  and 
statutory  prohibitions  against  lotteries. 

[4]  It  Is  useless  to  continue  this  dlscns- 
slon.  The  law  In  question  may  be  considered 
unreasonable  and  unwholesome,  but  the  mo- 
tive that  prompted  the  Legislature  In  ex- 
empting from  the  operation  of  the  anti-gam- 
bling law  slot  machines  of  the  character 
here  discussed  Is  no  concern  of  ours.  It  Is 
a  matter  for  the  people  or  their  r^resenta- 
tlves. 

Tbe  criminal  complaint  in  Oils  case  charg- 
es tbe  petitioner  with  tbe  crime  of  contriving, 
4qperattng,  setting  up,  propoidn&  and  drawing 
a  lottery,  to  wit  a  nlckd-in-the«lot  machine 
for  the  sale  of  cigars  and  drinks,  and  no 
playback  allowed. 
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Entertaining  the  Tiews  herelnaboTe  ex- 
{iressed,  we  are  clearly  of  tbe  opinion  that 
the  complaint  does  not  state  a  public  of- 
fense, and  the  petitioner  Is  entitled  to  be 
discharged  from  arrest  <m  baheas  corpus, 
liet  the  writ  issue. 

0OLE>MAN,  C.  J.,  and  DUCKSB,  J.,  con- 
car. 


(43  Ner.  OS) 

NBHLS  et  al.  t.  WILLIAM  STOOK  FARM- 
ING CO.    (No.  2381.) 

(Supreme  Court  of  Nevada.   Oct.  8,  1919.) 

1.  FbaUDS,  ffrATDTB  OT  «=9l28<2)— PaB*  FEB- 
FOBHAlfCa  HAB  NO  APPUCATIOIT  TO  CONTBAOT 
HOT  TO  Bl  PBBFOBKXn  WnHIN  A  TKAB. 

A  contract  not  to  be  performed  within  one 
year  is  void  under  Rev.  Laws,  S  1075,  notwith- 
standing part  performance;  the  doctrine  of 
part  performance  having  no  application  to  anch 
contract,  and  the  statute  being  aimed  exclusive- 
ly at  tbe  time  of  performance  and  not  the  sub- 
ject-matter. 

2.  FsADOB,  BTATirrE  OF  «=»  129(3)— Pabt  pxb- 

roaUANCE  TAKES  LAITO  00KTBACT8  OUT  07 
THX  STATim, 

Part  performance  takes  land  contract  out  of 
statute  of  frauds  when  not  to  enforce  the  con- 
tract would  result  in  a  fraud  being  perpetrated 
upon  a  party  who  has  partially  performed. 

8.  Fbauds,  statitte  or  ^»14<fr— Lbssob  or 

HOBSES  AND  TEAH8  NOT  BSTOFPBD  TO  SHOW 

jNTAUonr  or  contbaoi. 
Where  lessees  hired  horses  to  plow  and 
seed  land,  after  lessor  had  refused  to  furnlBh 
horses,  and  without  bdng  misled  by  any  act 
or  ac^  on  part  of  lessor,  lessor  is  not  estop- 
ped from  setting  up  invalidity  of  its  parol  con- 
tract to  furnish  horses  under  statute  of  frauds 
in  lessees*  action  for  damages  for  breach  thereof. 

Appeal  from  District  Oourt,  Bumboldt 
County;  Bdw.  A.  Dncker,  JndsB. 

Action  by  Oscar  Netals  and  another  against 
the  William  Stock  Farming  Company. 
Judgment  for  pl^tlffs  and  def^dant  ap- 
peals. Reversed. 

Cheney,  Downer,  Price  A  HawUni^  of  Reno, 
for  appellant. 

Salter  &  Robins,  of  Winnemncca,  for  re- 
spondents. 

COLEMAN,  C.  J.  This  Is  an  action  to  re- 
cover damages  for  an  alleged  breach  of  con- 
tract The  complaint  as  amended  pleads  a 
written  lease  of  certain  lands  for  a  period 
of  dve  years,  of  date  August  23,  1915,  and 
also  an  oral  contract  whereby  it  is  alleged 
the  defendant  agreed,  as  an  Inducement  to 
the  making  of  tbe  lease,  to  furnish  to  plaln- 
tlfrs,  for  8  period  of  five  years  (during  the 
term  of  tbe  lease),  without  charge,  sufficient 
horses  to  cultivate  the  land  bo  leased  and  to 


harvest  the  crops.  It  ts  alleged  In  the  com- 
plaint that  plaintiffs  entered  Into  possesion 
of  the  lands  leased  on  November  14,  1915, 
and  during  the  year  1916  cultivated  and 
harvested  a  crop  and  surrendered  one-third 
thereof  to  defendant  as  rental ;  that  plain- 
tiffs requested  defendant  to  fUmiab  them 
horses  to  plow  and  prepare  lands  for  the 
crop  of  1917,  but  that  defendant  refused  to 
furnish  the  necessary  horses,  to  wit,  40  head ; 
that  because  of  snch  refusal  plalntUfs  rent- 
ed 14  head  of  horses  at  an  outlay  of  $893 ; 
that  they- were  damaged  In  the  sum  of  $7,339 
because  of  the  ftUure  to  get  tbe  balance  of 
tbe  horses;  and  it  contains  certain  other 
matter»  not  necessary  to  state.  An  an- 
swer was  filed  denying  the  execution  of  the 
verbal  contract;  denying  all  oUier  materbd 
allegations  of  the  comptaltat^  except  execu- 
tion of  the  written  lease;  sheading  the  stat- 
ute of  frauds;  and  setting  up  two  causes  of 
action  as  counterclaims.  The  reply  admits 
the  indebtedness  pleaded  In  the  coimter- 
clalma. 

Uptm  the  trial  ot  the  case,  Iwf  ore  a  Jury, 
plaintiffs  offered  evidence  tending  to  prove 
that  the  defendant  company  orally  stipulated 
and  agreed  with  tbe  plaintiffs  to  fnmlsh 
snffld^t  horses  to  plow  the  ground  leased ; 
that  In  Jane,  1916,  they  demanded  of  defend- 
ant horses  to  prepare  the  land  f<nr  the  crop 
of  1917 ;  that  40  head  of  horses  were  neces- 
sary for  the  seeding  and  harvesting  cX  the 
crop  of  191T ;  that  defendant  refused,  to  fur- 
nish the  same,  or  any  part  thereof;  that 
plaintiffs  hired  14  head  at  an  expense  of 
$803;  and  that,  because  of  defendant's  re- 
fusal to  furnish  said  40  head  of  horses, 
plaintiffs  had  been  damaged  In  a  large  sum 
of  money. 

The  defendant  objected  to  the  testimony 
BO  offered,  for  the  reason  that  such  agree- 
ment relative  to  the  furnishing  of  horses, 
not  being  In  writing  and  not  to  be  performed 
within  one  year,  was  within  the  statute  of 
frauds  (Rev.  Laws,  |  1075),  and  nuU  and 
void.  The  trial  judge  overruled  the  objec- 
tions, to  which  ruling  excepti<His  were  taken. 
From  a  judgment  in  favor  of  plaintiffs,  de- 
fendant has  taken  this  appeal. 

It  is  the  contention  of  appellant  that  Hie 
Judgment  must  be  reversed,  because  the  oral 
contract  relied  upon  being  for  five  years  was 
within  the  statute  of  frauds,  and  null  and 
void.  It  Is  not  contended  by  respondents 
that  the  contract  was  oae  which  was  to  be 
completed  within  a  year,  but  it  la  asserted 
that  It  Is  taken  out  of  the  ioperation  of  the 
statute  of  frauds  by  partial  performance. 

[1,21  Learned  counsel  have  made  In  this 
court,  as  they  no  doubt  did  in  the  trial  court, 
a  very  Ingenious  argnmoit  In  support  of 
their  contention,  and  one  which  would  ap- 
peal to  and  sway  a  trial  judge  who,  in  the 
bustle  and  rush  Incident  to  a  jury  trial,  hu 
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not  tbe  time  to  i^ve  matore  conslderatton  to 
sncb  argaments.  After  much  raflecUoa  and 
ioTestlgatlon,  we  are  convinced  that  the  con* 
tciitfon  of  the  learned  counsel  cannot  be  aus- 
talned.  The  doctrine  of  part  performance 
does  not  apply  to  contracts  of  the  character 
here  In  Question,  but  to  contracta  rdatlng  to 
land,  when  not  to  enforce  tbe  same  would 
result  in  a  fraud  being  perpetrated  upon  a 
party  who  bas  partially  performed.  Tbe 
statute  in  question  Is  aimed  exclusively  to 
the  time  of  performance,  and  not  to  the  char- 
acter or  subject-matter  of  tbe  contract.  The 
rule  applicable  to  the  situation  here  present- 
ed ts  enunciated  In  Ponmroy  on  Contracta 
(2d  Ed.)  p.  141,  as  follows: 

"Tbt  clBuae  rdatlnf  to  eqntiaots  not  to  be 
performed  within  a  year  from  the  maUng  tlien- 
of  seems,  br  its  verr  terms,  to  prevent  any 
Talidatiiig  effect  of  part  performance  npoQ  all 
asreements  embraced  within  it.  As  the  prohi- 
bttioD  relates  not  to  the  subject-matter,  nor  to 
the  nature  of  the  undertaking,  but  to  the  time 
of  the  performance  itself,  it  seems  impossible 
for  any  part  performance  to  alter  the  relations 
of  the  parties,  by  rendering  the  contract  one 
whidi,  by  its  terms,  may  be  performed  within 
the  year.  It  has.  indeed,  been  held  in  some  cas- 
es that,  if  all  the  stipolations  on  the  part  of 
the  plaintiff  are  to  be  performed  within  a  year, 
an  action  will  lie  for  a  breach  of  the  defend- 
ant's promise,  althou^  it  was  not  to  be  per- 
formed within  the  year  and  was  not  in  writing. 
In  all  these  cases,  however,  the  promise  of  the 
defendant  was  simply  for  the  payment  of  the 
money  consideration,  which  might,  in  every  in- 
stance, have  been  sued  fw  and  recovered  upon 
his  implied  promise,;  and  the  doctrine  Itsdf 
bas  baoi  expressly  and  emphatical^  repudiated 
1^  numerous  other  dedsiona.** 

This  rnle  Is  recognised  by  amide  autbor- 
Sty.  m  Osborne  v.  Kimball,  41  Kan.  187, 
21  ^c.  108,  In  considering  Just  sncb  a  c<at> 
tention  as  is  here  made,  the  court  says: 

'The  doctrine  of  partial  performance  Is  not 
applicable  to  this  dass  of  contracts.  It  is  con- 
fined only  to  those  relating  to  lands,  the  non- 
ezecation  of  which  would  operate  as  a  fraud 
upon  tbe  party  who  had  made  partial  per- 
formance to  such  an  extent  that  he  cannot  be 
reasonably  compensated  in  damages.  It  Is  an 
equitable  prindple,  frequently  Invoked  In  ac- 
tions for  the  specific  performance  of  parol  oon- 
tracts  for  the  purchase  of  land,  under  which 
possession  bad  been  taken,  Improvements  made, 
and  where  there  has  been  payment  or  partial 
payment  of  the  purchase  price.  The  courts  are 
slow  to  introduce  additional  exceptions,  or  to 
depart  further  from  the  strict  letter  oi  tbe 
statute,  of  frauds,  and  even  In  the  contracts  of 
the  dass  mentioned  full  payment  of  the  pur- 
chase money  is  not  a  suffident  performance  to 
take  them  out  of  the  statute.  Nay  v.  Mograln. 
24  Kan.  80.  We  have  heretofore  had  occasion 
to  deny  the  enforcement  of  contracts  other  than 
those  relating  to  land,  and  which  were  not  to 
be  performed  within  one  year,  where  they  had 
been  partiaUy  performed,  and  we  see  no  rea- 
Mm  to  extend  Ihe  doctrine  of  enforcing  sudi  or- 


al contraeto  upon  I3ie  ground  of  part  perfoim* 
anee." 

In  another  case  In  wbidi  tbe  question 
arose  tbe  court  used  the  following  laiignagei 

"Thei  respondent  insists  that  there  was  audi 
part  performance  both  of  the  logging  contract 
and  of  the  hauling  contract  as  to  take  them  out 
of  tbe  statute  of  frauds.  He  doctrine  of  part 
performance,  however,  has  no  application  to 
this  clause  of  the  statote  of  frauds.  In  the  na- 
ture of  the  case,  where  the  statute  is  directed 
solely  to  the  time  of  performance  and  not  to 
the  character  or  subject-matter  of  the  contract, 
part  performance  could  not  remove  the  ban  of 
the  statute,  withont  fai  effect  repealing  tbe  sta^ 
ute."  Union  8.  ft  T.  Co.  t.  Kromm,  88  Wadi. 
20;  1S2  Pac.  eSL 

The  case  of  Gonoly  v.  Barren,  182  Ala. 
243.  62  South.  511,  Is  also  In  point  Plain- 
tiff and  defendant  entered  Into  an  oral  agree- 
ment for  the  employment  of  plaintiff  for  a 
period  exceeding  one  year,  vrhereln  it  was 
agreed  that  In  addition  to  a  monthly  salary 
the  plalntifl  should  receive  one-fourth  ot  tbe 
net  inroflto  of  the  business.  The  court  said: 

"It  aroears  from  the  bill  tiiat  tbe  montiily 
salary  of  complainant  was  paid  to  him  np  to 
November  1,  1907,  for  twelve  months  after  the 
service  began  Novemlwr  1,  1806.  The  contract 
alleged  was  an  entirety.  It  was  Indlvisiblft. 
Martin  v.  Massle,  127  Ala.  004,  2d  So.  31. 
The  partial  (not  complete)  performance  of  the 
contract  did  not  take  it  out  of  the  statote  of 
frauds.  Scoggin  v.  Blackwell,  supra  [36  Ala. 
361];  Treadway  v.  Smith,  supca  [56  Ala.  84S]. 
Tike  ground  of  tbe  demurrer  asserting  that  the 
agreement  rdied  on  was  obnoxious  to  the  sta^ 
ute  of  frauds  should  have  been  sustained." 

In  a  note  to  Diamond  t.  Jacqulth,  L.  B.  A. 
19ieD,  880,  tbe  editor  says: 

"The  rale  tiiat  part  performance  win  prevent 
tbe  operation  of  ^e  statote  so  fsr  as  perform- 
ance has  gone,  can,  by  the  nature  of  things, 
have  no  application  to  actions  for  the  breach 
of  contract  In  such  actions  recovery  is  based 
not  upon  what  has  been  done  under  tbe  contract 
but  upon  the  loss  accruing  from  what  baa  not 
been  done.  Therefore,  even  In  jurisdictionB 
which  have  adopted  that  rule,  there  can  be 
found  no  ground  upon  which  to  base  a  right  of 
recovery  for  the  breach  ot  a  contract  not  to  he 
performed  within  a  year.  It  may  conseqaently 
be  stated  as  a  role  without  exception  that  the 
part  performance  of  services  under  a  parol  con- 
tract not  to  be  performed  within  a  year  does  not 
remove  the  contract  from  the  operation  of  the 
statute  of  frauds,  so  that  an  action  may  be 
maintained  for  ito  breach,  either  fay  the  master 
or  servant** 

But  counsel  for  rrapoodent  Btreamoosly 
contend  that  the  defendant  should  be  es- 
ttvped  from  pleading  and  urging  the  statute 
of  frauds,  and  rely  upon  the  case  of  Sey- 
mour T.  Oelrlchs,  lfS6  Cal.  782,  106  Fac.  88, 
1S4  Am.  St  Bep.  164.  That  was  a  ease  In 
wbldi  Seymour,  who  had  a  lUle  position  as 
captain  of  detectives  in  San  Francisco,  at  a 
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moDttaly  salanr  d  $260,  entered  Into  an  onl 
agreemoit  wltb  the  detendants  wlieret>7  lie 
was  to  resign  ae  captain  of  detectives  and  ac- 
cept a  position  Trith  them  tor  ten  yeara  at 
a  monthly  salary  of  $300.  The  defendants 
repudiating  the  contract,  Seymour  brought 
suit.  The  defendants  pleaded  the  statute  of 
frauda  The  court  held  that  because  of  the 
fact  that  Seymour  had  been  Induced  to  ^ve 
up  his  life  position,  to  which  he  could  not 
be  reinstated,  defendants'  refusal  to  comply 
with  the  verbal  agreement  operated  as  a 
fraud  npon  the  plaintiff,  and  sustained  the 
plea  (tf  estoppel.  The  court  said: 

"Tht  dalm  of  plaintlif  Is  not  that  mere  part 
performance  of  a  contract  tor  personal  services 
which  by  Its  terms  is  not  to  be  performed  within 
a  year.  Invalid*  under  our  statute  because  not 
evidenced  by  wtitiDK,  renders  the  same  valid 
and  enforceable.  Such  a  claim  would,  of  course, 
find  no  support  In  the  authorities.  Browne  on 
Statute  of  Frauds,  8  448.  He  necessarily  Is 
compelled  to  rely  solely  on  the  claim  that  tiie 
defendants  by  their  conduct  and  promises,  on 
which  he  was  entitled  to  and  did  rely,  having 
induced  blm  to  sive  up  Us  life  position  In  the 
police  deparhnoit  In  order  to  enter  their  employ 
for  a  term  of  years  at  $300  a  month,  on  tiie  as* 
snrance  from  them  that  they  wonld  give  him 
a  written  contract  for  such  time  and  amount, 
and  It  being  Impossible  for  him  to  be  placed  In 
statu  quo,  are  estopped  from  now  setting  op 
the  statute  of  frauds  as  a  defense  to  his  action 
on  the  contract.  Under  this  claim,  the  fact  of 
part  perfwmanoe  by  i^ainttff  plays  no  part 
whatever.  It  was  Uie  change  of  position  eaoe- 
ed  by  his  resignation  frmn  Uie  vAiea  depart 
ment  upon  whidi  his  daim  wholly  rests,  and 
tbb  remgnation  was,  of  course,  no  part  <^  the 
performance  of  tbe  contract  of  aervice,  but  was 
something  tJiat  must  be  done  by  plaintiff  before 
he  could  begin  to  perform,  as  was  known  to  the 
defendants.  Plaintiff's  case,  In  this  regard, 
would  be  just  as  strong  if  after  his  resignation 
be  had  been  prevented  by  defendants  from  tw- 
ginning  to  perfimn. 

**Tbe  right  of  courts  of  equity  to  hold  a  per> 
•on  estopped  to  assert  the  statute  of  frands, 
where  sudi  assertion  would  amount  to  practic* 
ing  a  fraud,  cannot  be  disputed.  It  Is  based 
upon  the  principle  'thoroughly  established  In 
equity,  and  applying  in  every  transaction  where 
the  statute  Is  invoked,  that  the  statute  of  frauds, 
having  been  enacted  for  the  purpose  of  pre- 
venting fraud,  shall  not  be  made  the  instru- 
ment of  shielding,  protecting  or  aiding  the  par- 
ty who  reliea  upon  it  In  ttte  perpetration  of  a 
fraud  or  in  the  consummation  of  a  frandnlmt 
scheme.'  2  Pom.  Eq.  Jut.  i  921.  It  was  said 
In  Glass  v.  Hulburt,  102  Mass.  24,  85,  8  Am. 
Bep.  418:  *The  fraud  most  commonly  treated 
as  taking  an  agreement  out  of  the  statute  of 
frauds  is  that  which  consists  in  settang  up  the 
Statute  against  its  enforcement,  after  the  other 
party  has  been  induced  to  make  expoiditures,  or 
a  dianga  of  situation  in  regard  to  the  subject- 
matter  of  the  agreement,  or  upon  the  supposi- 
tlott  that  it  was  to  be  carried  into  ezecation, 
and  the  assumption  of  rights  thereby  to  be  ac- 
quired; so  that  the  refusal  to  complete  the  ex- 


ecution of  the  agreonait  to  not  nerdy  a  deitol 
of  rights  whidi  it  waa  intended  to  confer,  but 
the  inflictitm  of  an  unjust  and  unconscientious 
injury  and  loss.  In  such  case,  the  party  is 
held,  by  force  of  his  acts  or  silent  acquiescence, 
which  have  misled  the  other  to  his  harm,  to  be 
estopped  fimn  aetdng  up  the  statute  f>f  frauds.' " 

[I]  Accepting  the  znle  laid  down  m  the 
Seymour  Caae  for  otv  gnldance  In  tlila  caae 
(and  we  know  of  no  caae  more  fitvorable  to 
the  ptaliUifto),  wittont  expreaalng  any  vienr 
as  to  Ita  correctnesa,  still  ttie  plea  of  estoppel 
is  not  avaUable.  The  S^monr  Oaae  tamed 
upon  the  proposition  that  It  was  the  diange 
of  position  caused  by  Seymour's  resignation. 
No.  change  of  position  on  the  part  of  tbe 
plalntUEs  is  alleged  In  the  cmnplalnt,  or  prov- 
en, nor  Is  there  any  allegation  or  proof  of 
any  act  or  acts  or  silent  acquiescence  of  de- 
fendant which  misled  the  plaintlfTs.  They 
had  notice  as  early  as  June,  1916,  that  the 
defendant  refused  to  furnish  horses  to  seed 
the  crop  of  1917.  Tliey  hired  the  14  horses 
mentioned  with  knowledge  of  defendant's  re> 
fusal  to  furnish  horses.  It  certainly  cannot 
be  said  that  they  were  misled  in  hiring  the 
horses  by  the  conduct  or  silent  acquiescence 
of  the  defendant,  nor  were  they  led  to  be- 
lieve by  such  silent  acquiescence  that  they 
would  get  any  horses  whatever  for  the  seed- 
ing and  harvesting  of  the  1917  cn^  whldh 
is  the  big  Iton  of  damage  sons^  to  be  n- 
covered. 

We  think  the  court  erred  in  admitting  the 
evidence,  for  which  nuwa  the  Jodgment 
must  b©  reversed. 

It  ia  so  ordered. 

SANDERS,  J.,  coDcnia. 
DUOKBB,  J.,  not  partldpating. 


(18  N.  IL  417) 
MORRISON  V.  ROBINSON.    (No.  2200.) 

(Supreme  Court  of  New  Mexico.  Sept  12, 1919.) 

(SyUalnu      fhe  OourU) 

Appku.  and  ebbob  «=>78(8)  —  Oboib  bdb- 
taining  dbhubbeb  to  ooicplaiitt  not  ajm 

Jf  PBALABLB  "FIITAL  JUDQlOtnT.*' 

An  order  sustaining  a  demurrer  to  a  com- 
plaint, without  further  action  by  the  court 
finally  disposing  of  the  cause,  is  not  a  "final 
judgment,"  and  to  not  leriewabto  by  the 

preme  Court. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series  Final  De- 
cree or  Jndgment] 

Appeal  from  District  Oonrt;  Qnay  Oonnty ; 

Leib,  Judge. 

Suit  by  Robert  Morrison  against  Onle  EL 
Boblnson.     Demurrer   to   complaint  and 
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amended  complaint  snstaloed,  and  plaintiff 
allowed  an  appeal.    Appeal  dismissed. 

R  A.  Prentice,  of  Tncnmcaii,  for  appellant 
C.  H.  Alldredge  and  Ed  P.  ^axon,  botb  of 
Tucnmcarl,  for  appellee. 

ROBERTS,  J.  On  September  11,  1916,  ap- 
pellant filed  a  complaint  In  the  district  court 
of  Qnay  comity  in  equity  against  one  Onle 
E.  Robinson,  for  tbe  purpose  of  securing  an 
adjudication  as  to  tbe  rights  of  the  parties 
to  certain  described  real  estate,  and  to  have  a 
decree  entered  declaring  the  appellee  trustee 
for  appellant,  and  to  secure  the  Testing  of  the 
legal  tlUe  to  the  real  estate  in  appellant  To 
tbe  complaint  a  demurrer  was  interposed 
and  sustained,  and  appellant  was  given  20 
days^  time  within  which  to  file  an  amended 
OMDplaint.  Within  the  time  limited  an 
amended  complaint  was  filed,  to  which  a  de- 
murrer was  interposed  and  sustained,  and 
aniellant  was  given  20  days'  time  wltbln 
which  to  further  ^lead.  No  final  Judgment 
was  ever  entered.  Appellant  prayed  and  was 
allowed  an  appeal  by  the  district  conrt  from 
a  BoppoaeA  final  JndgmNit  but  it  was  ap- 
parently taken  for  granted  that  tbe  order 
snstainlng  the  demurrer  was  a  final  Judg- 
ment, for  no  other  further  order  or  Judg- 
ment appears  in  the  transcript 

An  order  sustaining  a  demurrer  to  a  com- 
plaint, vrlthout  further  action  by  tbe  conrt 
finally  disposing  of  tbe  cause.  Is  not  a  final 
Judgment  and  Is  not.  reviewable  by  the  Su- 
preme Court  This  is  well  settled  by  the  au- 
thorities (3  C.  J.  481),  and  has  been  decided  by 
the  territorial  Supreme  Court  (Cutler  v.  Hln- 
man,  14  N.  M.  62,  89  Pac.  267).  In  that  case 
It  was  held  that  the  territorial  Supreme  Court 
was  without  Jurisdiction  to  review  an  order 
sustaining  a  demurrer,  absent  a  final  Judg- 
ment in  the  c^se.  While  It  Is  true  the  appel- 
lee in  this  case  has  not  raised  the  point  this 
court  being  without  Jurisdiction  to  review 
tbe  order,  absent  a  final  Judgment,  It  neces- 
sarily foUows  that  the  court  must  dismiss  Qie 
appeal. 

For  the  reasons  stated,  tbe  appeal  wlU  be 
•dismissed;  and  it  Is  so  ordered. 

PABKEB,  0.  3^  and  RATNOLDS,  J,  con- 
-cor. 


■as  N.  M.  411) 

BISHOP  T.  MAOE  et  aL   (N&  2287.) 
<Suprene  Court  of  New  Mexico.  Sept  8, 1910.) 

(BvtUb—      tib«  OotrtJ 

1.  Affkal  and  kbbob  «=s>901  —  Bubdbn  ov 
pBOor  ON  APPn:j.ANT  TO  SHOW  riNDina  or 

FACT  NOT  BUFPOBTED  BT  XVIDBNCE. 

Is  the  appellate  court  the  burden  rests  upon 
■du  appelant  to  show  that  a  finding  of  fact 
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P.) 

made  by  the  trial  court  Is  not  supported  fay  tbe 
evidence. 

2.  Taxation  «ss9j^  —  Btidbnob  sBowma 

PAYMENT  or  TAX  OH  WniCH  TAX  DSBn  WAS 

BASED. 

Evidence  reviewed,  and  held  to  warrant  the 
finding  of  tbe  trial  court  to  the  effect  that  the 
tax  upon  which  a  tax  deed  was  issued  had  besa 

pidd. 

8.  Appeal  and  xbbob  <^204(1)— Objections 
to  btidencb,  hot  made  below,  not  bb- 
viewable. 

Objections  not  made  In  the  court  bdow  to 
the  admissibility  of  evidence  wQl  not  be  con- 
sidered on  appeaL 

Appeal  from  District  Court,  Union  County; 
T.  D.  Lelb,  Judgew 

Action  by  George  V.  "U  Bishop  against  X. 
D.  Mace  and  others.  Judgment  for  plalntllf, 
and  defendants  appeaL  Affirmed. 

O.  P.  Easterwood,  of  Olaytoa,  tot  appel- 
lants. 

D.  A.  Paddoc^  of  Clayton,  for  aroeUee. 

ROBERTS,  J.  Tbis  action  was  institated 
in  the  court  below  by  appellee  to  quiet  his  tl- 
Ue to  lots  1  and  2  and  the  H  ^  of  the  N.  W. 
M  of  section  31.  township  26  range  86  XL. 
in  Uidm  county*  N.  M..  against  tbe  adverae 
claims  of  the  aro^lant  B.  D.  Mac&  .^>el- 
lant  answwed  tbe  complaint,  setUng  up  that 
be  was  the  owner  of  tbe  land  by  virtae  of  a 
certain  tax  deed  Issued  by  the  county  treas- 
urer of  Union  county  to  Beniard  A.  Gov  on  a 
certain  tax  sale  for  taxes  for  the  year  1901 
upon  sudi  land,  siid  by  Tirtue  of  a  deed  of 
conveyance  from  Gow  to  the  anwUant.  Tbe 
appellee  replied,  admUting  the  execution  of 
the  tax  deed,  but  denied  that  It  was  a  ralid 
deed. 

Tbe  cause  was  tried  to  tbe  court,  and  find- 
ings ct  fact  made  and  conduslons  of  law 
stated.  The  conrt  found  that  appellee's  pred- 
ecessor in  title  had  paid  the  taxes  upon  the 
land  for  tta  year  1901;  and  as  appellant 
based  his  title  upon  a  tax  deed  lasoed  mxn 
a  certificate  of  sale  fbr  alleged  deUnqnoit 
taxes  for  tbat  year,  it  necessarily  followed 
that  aiv>«llant  bad  no  title,  Conduslons  of 
law  were  stated  to  this  effect;  and  appdleo's 
title  to  the  premises  in  Question  was  quieted. 
This  appeal  Is  iwosecnted  to  review  nuAi 
Judgment 

[1]  The  facta;  briefly  stated*  are  as  follows: 
The  land  in  questlcnt  was  originally  entered 
by  one  B.  M.  Bnp[^  who  rec^ved  a  patent 
tot  tbe  same  some  years  prior  to  ISHUL  He 
conveyed  to  J.  C.  Sladc  Just  when  the  oon^ 
Trance  was  made  doea  not  appear,  but  pre- 
sumably prior  to  tbe  year  1899.  Si&dk  later 
conveyed  to  a  tblrd  party,  afterwards  r^ur- 
chased  thasame  land,  and  some  two  or  three 
years  aftor  1901  Slack  conveyed  the  real  es- 
tate In  question  to  the  ai^>dlee.   After  the 
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conreyance  of  Bnpp  to  Slack,  tbe  tazlog  of- 
ficials of  Union  county  continued  to  assess 
the  real  estate  In  tlie  name  of  Rapp.  It  was 
also  assessed  on  the  tax  rolls  against  J.  C. 
Slack.  The  tax  assessed  against  the  land  In 
the  name  of  Rupp  was  not  paid,  and  in  1902 
tbe  property  was  sold  to  Union  county  on  tbe 
Rupp  assessment  for  the  year  1001.  This 
certificate  was  purchased  by  appellant's  pred- 
ecessor in  title,  Gow,  in  1916.  As  stated,  the 
property  during  the  years  1899,  IQOO,  and 
1901  was  also  assessed  in  the  name  of  J.  C 
Slack,  and  the  doubt  as  to  whether  this  tax 
assessed  agalnat  the  real  estate  in  the  name 
of  Slack  was  paid  or  not  led  to  the  present 
controTersy.  The  court  found  that  it  was 
paid,  and  in  tbia  court  the  bnrd«i  rests  upon 
the  appellant  to  show  that  the  finding  tbat 
tbe  tax  bad  been  paid  Is  not  supported  by  tbe 
evidence.  4  O.  J.  777. 

[2]  Appellant  strenuously  urges  tbat  there 
ia  no  evidence  in  the  record  supportiug  tbe 
finding.  The  following  facts,  however,  ap- 
pear: Tbe  county  treasurer  of  Union  county 
kept  a  stub  book  of  tax  sales.  This  book 
was  kept  apparently  In  conformity  with  sec- 
tion 23,  diapter  22,  Laws  1899.  This  section 
provides: 

"The  collector  shall  keep  a  book  of  sale  con- 
taining tbe  date  of  sale,  description  of  tbe 
property  sold,  name  of  purcbaser  and  amouDt 
for  which  sold." 

Tbe  stub  book  referred  to  contained  all 
the  data  required  to  be  kept  by  the  conn^ 
treasurer  under  this  section,  and  was  evi- 
dently kept  in  compnance  with  the  statute 
referred  to.  This  stub  book  shows  that  cer* 
tUcate  of  sale  No.  10  was  issued  to  W.  W. 
Duke  for  the  property  in  question,  together 
with  other  real  estate,  upon  a  sale  held  No- 
vember 8,  190Z,  for  taxes  for  the  years  1899 
and  1901.  This  contained  tbe  notation,  "See 
other  side."  Certificate  Na  U.  appeared  on 
the  next  page,  and  was  denominated  "Dupli- 
cate of  No.  10."  and  agreed  with  tbe  stub  of 
certificate  No.  10,  except  that  it  showed  a  sale 
for  taxes  only  fbr  the  year  1900  and  a  slight 
discrepancy  in  tbe  interest  c^rge.  A  re- 
demption certificate  was  pat  in  evidence, 
showing  redemption  on  November  8, 1902,  by 
3.  0.  Slack,  ^m  tbe  sale  of  November  8, 
1902,  of  property  sold  to  W.  W.  Duke  for 
taxes  for  tbe  year  1900;  Tbe  record  before  us 
clearly  shows  tbat  the  county  treasurer  of 
Union  county,  during  tbe  years  In  question, 
kept  tbe  records  in  bis  ofBce  in  a  very  Imper- 
fect manner.  It  Is  impossible  Cor  ns  to  say 
definitely  tbat  they  show  elflm  that  the  tax 
against  the  property  assessed  In  the  name  of 
Slack  was  paid  or  was  not  paid.  Th*  trial 
court  was  confronted  with  the  necessity  of 
determining  this  question  one  way  or  the 
other.  After  carefnlly  reviewing  It,  tbe  trial 
judge  decided  that  It  showed  that  tile  tax  had 
been  paid.  We  cannot  say  that  he  was  wrong 


in  this  finding.  We  are  satisfied  from  the 
record  tbat  Slack  attempted  to  pay  all  the 
taxes  doe  on  the  proi>erty  and  to  redeem 
from  all  sales  made. 

[  3]  Appfdlant  in  this  court  argues  that  the 
court  erred  in  admitting  in  evidence  the  stubs 
of  tax  sale  certificates  Nos.  10  and  11,  for 
the  reason  that  no  proper  foundation  was 
laid  for  the  Introduction  of  this  evidence.  la 
the  court  t)elow  counsel  for  appellant  was 
asked  as  to  whether  he  would  stipulate  that 
the  book  of  stubs  was  the  official  record  of 
tbe  treasurer's  ofl^ce  of  tax  sale  certificates, 
and  he  answered  that  he  would.  In  the  court  - 
below  be  objected  on  other  grounds.  Objec- 
tions not  made  In  the  court  below  to  the  ad- 
missibility of  evidence  will  not  be  considered 
on  appeal.  James  v.  Hood,  19  N.  M.  284,  142 
Pac.  162. 

Finding  no  available  error  In  tbe  record, 
tbe  judgment  wlU  now  be  affirmed;  and  it  la 
so  ordered. 

PABKEB,  a  J.,  and  BAYNOU>S,  oon- 
cnr. 


(26  N.  u.  4U> 

aSHEN  A  HAMOND  T.  I/AWSOK 
UcKINLBT  V.  SAMB. 
(Nos.  2267,  2268.) 

(Snpreme  Court  of  New  Mezioo.    Sept.  8^ 

(SpOdbM  ^  ih9  Court.) 

1.  JusrncES  or  tse  raAOx  <=;>lS4(2>~-WHBBn 

no  PBOCESB  ISBITBD  AGAINST  OEFEKDAHT, 
OAENIBHUEKT  PBOPEBLT  DISUISSICD. 

On  appeal  from  the  justice  court  to  the  dis- 
trict court,  tbe  garnishee  against  whom  judg- 
ment has  been  rendered,  where  it  appears  from 
the  transcript  of  the  justice  that  no  summons 
was  issued  nor  service  obtained,  either  person- 
ally, by  publication,  or  otherwise,  against  tlu 
defendant  and  principal  debtor,  and  that  he  did 
not  appear  and  waive  service,  a  district  court, 
on  motion,  properly  adjudged  the  proceedings 
to  be  null  and  void,  and  dismissed  the  ease,  as 
"garulBbment"  is  an  ancillary  proceeding,  and 
not  a  new  or  separate  suit. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Berks,  Gamish- 
menL] 

2.  JnsncBS  of  ths  fkaoi  «=Bl41C!H'WHKBa 
TUBnca  HAD  NO  JUBxsnicnon  dibtbiov 

OOUBT  AOquiBES  ITONC  IN  APPEAL. 

Tba  Btatotoiy  and  constitutionel  provlsloiis, 
that  on  appeals  from  Justices  of  the  peace  to 
the  dlstriet  courts  the  case  appealed  shall  be 
tried  de  novo,  mean  that  such  eases  shall  be  bo 
tried  when  the  Justice  court  had  jurisdiction. 
If  the  Justice  court  Iiad  no  jurisdiction  of  the 
case,  the  district  court,  on  appeal  from  the 
justice  court,  acquires  none  by  sndi  appeal, 
and  it  cannot  be  tried  de  novo. 
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Error  to  District  Court,  Otero  County; 
Uedler,  Jadge. 

.  Kepni'ate  actions  by  Geren  &  Hamond  and 
by  £L  D.  McKlnley  against  one  Demler,  with 
garnishment  against  J.  L.  Lawson.  Judg- 
ments against  garnishee  in  Justice  court,  and 
be  appealed  to  district  court,  wherein  his 
motion  for  a  dlamissal  of  cases  was  granted, 
and  plaintiff  In  each  case  brings  errw. 
Judgment  dismissing  appeals  afllnned. 

Ia  R.  Tork  and  Leo  U  Heisel,  both  of  Ala- 
mt^rdo,  for  plaiuHfla  In  error. 

F.  a  Wllscm  and  !>.  K.  Sadler,  botti  of 
Santa      for  defoidant  In  error. 

RATNOIDS,  J.  The  facts  In  these  two 
cases  are  identical,  except  as  to  the  amounts 
invfdred.  PlalntiCTs  In  error  brought  gar- 
nishment proceedings  against  defendant  In 
error,  Lawson,  and  obtained  a  Judgment 
against  him  In  the  Justice  court.  He  appeal- 
ed to  the  district  court,  and,  upon  his  motion 
for  a  dismissal  of  the  cases  In  the  district 
court  b^g  'granted,  plaintiffs  in  error  ap- 
pealed to  this  court  No  process  was  Issued 
or  served  upon  Demler,  the  defendant  be- 
low. He  did  not  enter  his  appearance,  waive 
service,  nor  was  he  made  a  party  by  pub- 
lication or  otherwise. 

[1]  We  hold  that  the  district  court  right 
]y  dismissed  the  cases.  Garnishment  is  an 
ancillary  remedy  to  the  main  action  under 
which  it  la  brought,  and  not  a  separate  suit 
20  Cyc.  p.  979.  Where  the  court  has  failed 
to  acquire  Jurisdiction  of  the  defendant  in 
the  principal  acdou  by  any  of  the  methods 
authorized  by  the  statute,  garnishment  pro- 
ceedings based  on  the  principal  action  are 
Told.  20  Cyc  p.  1033.  From  the  fact  that 
the  garnishee,  as  In  this  case,  had  money 
or  credits  In  his  possession  or  under  his  con- 
trol which  belonged  to  the  principal  debtor, 
it  does  not  follow  that  this  money  or  these 
credits  were  rightfully  the  property  of  the 
plaintiff,  In  the  absence  of  an  adjudication 
to  that  effect  In  the  main  suit  between  the 
debtor  and  creditor,  and  until  these  rights 
are  determined  a  Judgment  against  the  gar- 
nishee in  favor  of  the  creditor  Is  a  nullity. 

[2]  It  Is  urged  that  on  appeal  to  the  dis- 
trict court  the  case  should  have  been  tried 
de  novo  under  the  statute  (section  3224,  Code 
1015)  and  the  Constitution  (article  «,  |  27). 
Justice  courts  and  district  courts  have  con- 
current Jurisdiction  In  many  cases ;  but 
where  a  case  is  begun  in  the  Justice  court 
and  an  appeal  taken  to  the  district  court, 
if  the  Justice  has  no  Jnrisdlctlou,  there  Is 
nothing  to  try  de  novo,  and  the  case,  on  prop- 
er motion,  should  be  dismissed.  See  Pointer 
V.  I^wis,  181  Pac.  42S,  where  the  former  de- 
cisions by  this  court  are  discussed  and  re- 
viewed. 

Finding  no  error  In  the  record,  the  Judg- 
ment In  the  district  court  dismissing  the  ap- 
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peal  frmn  the  Justice  court,  la  affirmed ;  and 
It  Is  so  ordered. 

PABKMB,  0.  J„  and  BOBBBTS,  3^  eoa- 

cur. 


(56  Hont.  U7) 
BARHICK  V.  PORTER.   (No.  4018.) 

(Supreme  Court  of  Montana.   Sept  22,  1018.) 

1.  AspuEAiTox  9sit3  —  Derndaht  oir  ap- 
pearance ENTITUD  TO  ITOXICB  OF  lUBBI- 
QUENT  PBOCEBDINOB. 

After  appearance  In  an  action,  the  defend- 
ant or  bis  attorney,  if  he  has  appeared  by  at- 
torney. Is,  imdw  Rev.  Codes,  H  7148,7160,  en- 
titled to  notice  of  all  subsequent  proceedings  of 
which  notice  is  required. 

2.  Costs  ^=»205— Oit  vailubm  to  bebvx  hem* 
oKAMDini  or  coan,  PLAXimir  oahkot  be- 

OOTEB. 

Where  plaintiff  did  not  ddlver  to  tSie  deA, 
and  serve  upon  defendant  witiiln  fire  da^  after 
verdict,  or  notice  of  decislcn*  as  required  bj 
Rev.  Codes,  f  7170,  a  verified  memorandum  of 
the  items  of  his  costs  and  disbursements,  plain- 
tiff was  not  entitled  to  recover  costs,  even  thoufA 
defendant  had  not  appeared,  eo  as  to  be  sn- 
titled  to  notice  of  proceedlnga. 

Appeal  from  District  Court,  Fergus  Coun> 

ty ;  Boy  R  Ayers,  Judge. 

Suit  by  Louis  B.  Barrlck  against  John  B. 
Porter.  From  a  decree  for  plaintiff,  de£uid^ 
ant  appeals.  Modified  and  affirmed. 

See^  also,  54  Mont  026, 174  Pac.  1178. 

B.  K.  Oheadle^  ot  Lewlstown,  for  appot 
lant 

Blackford  A  Hnntoon,  of  Lewlstown^  for  re- 
spondait 

BBANTLY,  O.  J.  This  cause  Is  before  this 
court  upon  an  appeal  from  a  decree  in  favor 
of  plaintiff.  The  controversy  tried  and  de- 
termined in  Che  district  court  arose  over  the 
right  to  the  use  of  530  inches  of  the  water 
flowing  in  Judith  river.  In  Fergus  county,  ac- 
quired by  an  appropriation  thereof  by  a  pred- 
ecessor of  the  plaintiff  oa  August  1,  1881, 
for  the  purpose  of  Irrigating  certain  farming 
lands  described  in  the  complaint. 

Upon  application  of  the  plaintiff,  when  the 
complaint  was  filed,  the  court  issued  an  order 
requiring  the  defendant  to  show  cause  why 
he  should  not  be  restrained,  pending  the  ac- 
tion, from  interfering  with  plalntUTs  use  of 
the  water.  The  defendant  was  also  restrain- 
ed from  Interfering  with  plaintiff's  use  pend- 
ing a  hearing  under  the  order.  The  hearing 
was  had  on  August  15,  1916.  From  an  entry 
in  the  minutes  of  the  court  made  at  the  con- 
clusion of  the  hearing,  it  appears  that  the 
question  submitted  for  detarmtnatkm  waa 
whether  the  restraining  order  should  not  be 
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maOe  pornutnent;  In  oOier  words,  wbether 
upon  the  erldokce  mibmltted  Oie  plaintiff  was 
entitled  to  Uie  i^lef  demanded  In  bis  com- 
plaint. The  determination  of  the  controwsy 
was  takm  under  adrisement  by  Oui  eonrt, 
and  so  held  nntU  September  8,  1916,  whoi 
ttie  conrt  made  Its  forma!  findings  and  con- 
chistona  of  law,  and  rendered  a  final  decree 
In  fsTor  of  the  plaintifl.  The  defendant  ner- 
&  made  appearance  in  the  action  by  answer^ 
demurrer,  or  otherwise  than  by  taking  part  in 
the  hearling  on  the  order  to  show  cause.  On 
September  S,  1916.  wUle  the  matter  was  un- 
der advlsemeDt,  the  clerk,  at  the  request  of 
counsel  for  plaintiff,  entered  the  defendant's 
default  The  findings  were  made  and  the  de- 
cree entraed  Qiereon  as  upon  default  The 
decree  adjudged  the  def^dant  to  pay  the 
costs  of  the  action,  tfUiountlng  to  $82.90. 

The  record  discloses  that  the  plaintiff  never 
filed  with  the  clerk,  nor  served  upon  the  de- 
fendant, a  cost  bill.  The  only  contention 
made  in  fbls  court  Is  that  the  court  erred  In 
adjudging  d^oidant  to  pay  costs,  and  that 
the  defendant  Is  entiOed  to  have  the  decree 
modified  In  this  regard.  This  contention  must 
be  sustained. 

[1, 2]  After  appearance  In  an  action  the 
defendant  or  his  attorn^,  if  he  has  appeal^ 
ed  by  an  attonwy.  Is  entitied  to  notice  of  all 
anbsequoit  proceedings  of  which  notice  Is  re- 
quired. Rer.  Codes,  H  7149,  TUHX  In  the 
absence  of  a  general  appearance,  he  is  not  en- 
titled to  such  notice.  Whether  the  defend- 
ant m^e  such  an  appearance  in  the  case,  by 
taking  part  In  the  bearing  of  the  order  to 
show  cause  and  at  the  close  tiiereot  submit- 
ting tiie  case  for  final  determination  on  the 
merits,'  so  as  to  prerait  the  entry  of  d^ault 
and  to  entitle  him  to  notice  of  subsequent 
proceedioga,  need  not  now  be  determbied.  In 
the  absence  of  a  compliance  by  the  plaintiff 
with  the  reqniremrats  of  section  7170  of  the 
Bevised  Codes,  be  was  not  aititied  to  recover 
bis  costs.  Orrv.  Haskell.  2  Mont  860;  Butte 
Northern  Coiner  Co.  Badmflovich,  89 
Mont  1S7. 101  Pac.  1078.  Section  7168  points 
out  particularly  what  costs  the  succeasfnl 
party  is  oititled  to  recover.  Section  7170  de> 
dares: 

"The  party  In  whose  favor  jodgment  Is  ren- 
dered, and  who  dalma  his  costs,  ibUBt  deliver  to 
the  clerk,  and  serve  npOB  the  adverse  party, 
within  five  days  after  tlie  verdict  or  notice  of 
the  dccLsloo  of  the  conrt  or  referee,  •  *  * 
a  memorandum  of  the  Items  of  bis  costs  and  Be<^ 
essary  disbursements  in  the  action  or  proceed- 
ing, which  memorandam  must  be  verified  by  the 
oatit  of  the  party,  or  his  attorney  or  agent  or 
by  the  clerk  of  his  attorney,  stating  that  to  the 
best  of  his  knowledge  and  belief  the  items  are 
correct,  and  that  the  disbursements  have  been 
necessarily  incurred  in  the  action  or  proceeding." 

The  plaintiff,  therefore,  was  not  entitled  to 
recover  his  costs,  under  the  express  provision 
of  this  section,  without  preseoUng  his  claim 


for  them  In  a  rerlfled  bm,  v^ther.  the  de- 
fendant was  entitled  to  service  or  not 

The  cause  Is  remanded  to  tiie  district  court, 
with  directions  to  modlC^  the  decree  by  strik- 
ing out  the  Item  of  eostSL  As  thoa  modified, 
the  decree  will  stand  affirmed. 

Modified  and  affirmed. 

mMXOWAT.  HUBI/T,  PATTEN,  antf 
GOOFEB,  JJ.,  concur. 


166  UoDt.  Mi> 

STATE  ex  reL  ANDERSON  v.  DISTRICT 
COURT  OF  SEVENTH  JUDICIAL  DIST. 
IN  AND  FOR  DAWSON  COUNTS  et  aL 
(No.  4489.) 

(Supreme  Court  of  Montana.    Sept  22,  ldl9.> 

Mahoaicds  4s9>3(11)— On  vaxlubb  or  olbik  to- 
xima  juDomnT,  bucbdt  bt  hoiion  nr 
OBianTAi.  Aonoir. 
Nothing  remaining  to  be  done  nttet  roidition 
of  judgment  by  court  anil  mtry  tiiereof  in 
its  minutes,  but  to  niter  it  in  the  appropriate 
book,  doty  to  do  whidi  Is  imposed,  by  Rev. 
Codes,  S  3048,  snbd.  8,  on  the  cleik,  mandamus 
will  not  issue  to  judge  or  court  to  sign  and  en- 
ter it;  the  remedy,  on  failure  of  clerk  to  en- 
ter it  being  by  application  to  trial  court  in 
the  cause  in  which  it  was  rendered,  for  order  to 
the  clerk. 

Original  proceedli:^  In  mandamua  by  tiie 
State,  on  the  relation  of  Albert  Anderson, 
against  the  District  Court  of  the  Seventh 
Judicial  District  In  and  for  the  county  of 
DawBon  and  O.  0.  Hurley,  Judge  thereof. 
Dismissed. 

S.  O.  Ford,  of  Helena,  Albert  Anderson,^ 
of  Olradive,  and  W.  D.  GUlls,  of  Seattle, 
Wash.,  for  relator. 

H.  J.  Haskell  and  D.  J.  O'Neil.  both  of 
Glendlve,  and  Walsh,  Nolan  ft  Scallon,  of 
Helena,  for  respondents. 

COOPER,  J.  This  actl(»i  Is  the  outgrowth 
of  proceedings  bad  In  the  district  court  of 
the  Seventh  judicial  district  In  and  for  Daw- 
son county,  entitled  "The  State  of  Montana 
ex  rel.  Albert  Anderson  v.  Prank  Oliver,  and 
Certain  Intoxicating  Liquors"  (No.  3526). 
The  cause  came  on  regularly  for  trial  on 
May  3d  before  the  conrt  sitting  without  a 
jury.  At  the  close  of  the  trial  the  case  was 
dismissed,  and  the  following  entry  recorded 
in  the  minutes  of  the  court: 

"At  this  time,  through  his  attorney,  D.  J. 

O'Neil.  defendant  moved  the  conrt  to  dismiss 
the  action.  Court  now  grants  motion  to  dismiss 
the  action,  and  ordered  sberitT  to  return  all  (rf 
the  liquors  and  property  seized  and  taktti  by  un- 
dersberiff  of  Dawson  county.'* 

In  his  petition  relator  avers— and  it  ie 

not  denied  by  respondents  In  their  answer 
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— tbat  on  Jtine  16th  he  presented  for  stgna- 
tnre  and  entry  by  the  trial  Jndge  a  proposed 
Judgment  together  with  the  following  mo- 
tion: 

"Comw  now  the  at)OT»-nBined  plaintiff  and 
moves  the  eoart  that  the  defendant  herein  be 
required  to  enter,  and  the  court  to  sifm  and  en- 
ter, the  jadgment  ordered  herein  on  the  8d  day 
of  May,  1919  <a  copy  of  the  proposed  judgment 
to  be  entered  being  attached  hereto):  that  the 
poipoee  and  object  of  the  entry  of  aaid  jndg- 
ment  U  to  permit  the  completion  of  the  judg- 
ment roll  herein,  and  to  permit  plaintiffs  to 
perfect  thdr  ai^teal  heron;  that  defendants 
refuse  and  neglect  to  bare  said  Judgment  en- 
tered.** 

Ttie  motion  was  doiled.  Thereafter,  on 
the  28th  day  of  Jnne^  application,  on  the 
petitl(m  filed  herein,  waa  made  to  this  court, 
praying  that  an  altematlTe  writ  of  mandate 
he  Issued  out  of  this  oonrt  directed  to  Hon. 
G  C  Hurley,  "oommanding  him,  aa  snch 
Judge,  to  forthwith  make,  sign,  and  enter  a 
Jud^ent"  in  cause  No.  3626,  or  "show  cause 
why  he  had  not  done  so."  The  altematlTe 
writ  was  granted,  and  the  cause  la  before  us 
on  the  merits. 

Bnt  one  question  Is  now  presoited  for  our 
consideration,  namely:  Is  the  writ  pro[>erly 
directed?  The  motion  of  defendant,  made  at 
the  dose  of  the  trial,  for  a  dismissal  of  the 
action,  was  granted  by  the  conrt,  and  the 
order  thus  made  recorded  in  its  minutes. 
^Vhat  Jadtcial  duty,  then,  had  the  court  not 
performed?  Its  order  of  dismissal  put  an 
end  to  the  case  and  constituted  the  rendition 
of  the  Judgment.  Holter  Lumber  Co.  t. 
Blreman's  F.  Ins.  Co.,  18  Mont  282,  286.  45 
Pac.  207 ;  1  Black  on  Judgments.  |  21.  Noth- 
ing further  remained  to  be  done,  bnt  the  min- 
isterial act  of  entering  the  Judgment  in  the 
appn^iiate  book  prorided  by  law;  and.  by 
subdivision  3  of  secUon  3048  of  the  Bevlsed 
Codes,  that  duty  is  Imposed  upon  the  cleA. 
"Boidering  Jodgmmt  Is  the  Judicial  act  of 
the  court  Entering  It  is  the  ministerial  act 
of  the  clerk."  Parrott  t.  Kane,  14  Mont  23. 
27. 35  Pac.  243,  244  ;  8tate  ex  rel.  Dolenty  t. 
District  Court.  42  Mont  170.  173,  111  Pac. 
731;  IB  B.  a  L.  f  11,  p.  578  ;  23  Cyc.  835. 
The  Judgment  of  the  court  Is  its  pronounce- 
ment on  the  Issue  submitted,  the  record  be- 
ing merely  historical  and  eTidentlary.  Mont- 
gomery  Vlers,  130  Ey.  694,  114  S.  W.  261. 
After  the  rendition  of  a  Judgment  by  the 
oonrt  and  its  entry  in  the  minutes  thereof, 
In  the  abs^ee  of  a  statutory  command  to  that 
effect,  a  Jndge  is  not  re^nired  to  affix  his 
dgnatnre  to  a  Judgment  It  is,  however,  the 
dear  duty  of  the  clerk  to  enter  Judgment  in 
the  manner  prescribed  by  law.  Upon  the  fail- 
ure of  the  clerk  to  do  so,  application  should 
have  been  made,  In  cause  No.  8526,  to  the  dis- 
trict conrt  for  an  order  requiring  him  to  per- 
form this  ministerial  duty.  State  ex  rel. 
P^psey  V,  District  Court  24  Mont  566, 


63  Pac  889;  State  ex  reL  Moshner  t.  Wright, 
26  Mont  BM,  69  Pa&  101«  01  Am.  St  Beik 
421. 

In  the  case  of  State  ex  reL  Dolenty  t. 
District  Court  supra,  substantially  the  same 
point  here  Involved  was  dedded.  The  trial 
court  having  refused  to  have  a  Judgment  en- 
tered, proceedings  in  mandamus  were  Insti- 
tuted in  Oda  court  to  cona>d  it  to  do  aa  Mr. 
Justice  Holloway,  ipeaUng  for  the  oonrt, 
aaid: 

"The  duty  of  making  such  entry  la  imposed 
by  the  statute  upon  the  derk  of  the  district 
court,  and  not  upon  the  court  or  judge.  There 
is  not  anything  In  this  record  to  show  that  the 
clerk  haa  ever  refused  to  act  in  compliance  with 
relator's  views.  But  however  that  may  be,  we 
cannot  by  mandamus  compel  the  district  court, 
or  its  jndge  to  p^orm  an  act  the  perform- 
ance of  which  is  imposed  by  law  upon  another 
officer,  and  not  upon  the  court  or  Judge.** 

The  alternative  writ  heretofore  issued  la 
therefore  quashed  and  the  proceeding  dis- 
missed. 

IHsmissed. 

BRANTLT,  O.  J.,  and  HOIXOWAY  and 
PATTEN,  JJ.,  concur. 

Mr.  Justice  HUBLZ  did  not  bear  tlie  argu- 
ment and  takee  no  part  in  tb»  foregoing  de- 
dsUm. 


(66  Hoot  Ml} 
(No.  4340.) 
Sept  22,  ISigj 


STATE  T.  GRIFFITH. 
(Supreme  Court  of  Montana. 
Wab  ^a>4— EzpuBBioir  or  oFnnoH  m  to 

OCTCOKK  or  CBIHnrAI.  nXAL  ZH  OTHEB  BtXTK 

WOT  BBDinece. 

Defendant  who  In  vile  and  vul^  language 
expressed  his  opinion  that  the  L  W.  W.,  of 
whom  he  was  a  member  and  officer,  were  going 
to  win  the  federal  prosecution  of  certain  of 
their  ringleaders  in  Illinois,  did  not  thereby 
commit  sedition,  aa  defined  by  Laws  Elx.  Sees. 
1918,  c;  11,  which  was  an  emergencr  war  meas- 
ure. 

Appeal  from  District  Court,  TeUowstone 
County;  A.  O,  Spencer,  Jndgew 

J.  A.  Griffith  was  ctrnvlcted  of  sedition, 
and  from  the  Judgment;  and  an  order  deny^ 
ing  new  trial,  lie  appttls.  Beraraed,  with 
directions  to  dismiss  the  Informatian  and 

discharge  defendant 

O.  B.  Collier,  of  Spokane,  Wash.,  Gea  F. 
Vanderveer,  of  Seattle,  Wash.,  and  Nolan  A 
Dcmovan,  of  Butte,  for  appellant 

S.  a  Ford  and  Frank  Woody,  botti  <tf 
Helena,  for  the  State. 

HOLLOWAY,  J.  The  defendant  was  con- 
victed of  the  crime  of  sedition,  and  appeal- 
ed from  the  Judgment,  and  from  an  order 
denying  him  a  new  trIaL 
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The  erldence  Introduced  on  bebalf  of  the 
state  Is  to  this  effect:  On  Jnl7  8.  1&18>  the 
accused  entered  a  saloon  In  BilUngs  and  en- 
gaged the  proprietor,  U.  W.  Lamb,  In  con- 
versation, during  the  course  of  which  accused 
stated  that  he  was  a  member  and  officer  of 
the  Industrial  Workers  of  the  World,  and, 
referring  to  the  case  of  United  States  t. 
Haywood  et  al..  then  on  trial  In  Chicago, 
asked  I>amb  what  he  thought  of  it  and  Its 
probable  outcome.  Lamb  replied,  "I  don't 
know,"  and  the  accused  then  made  the  state- 
ment which  forms  the  basis  of  the  charge 
against  him,  and  repeated  It  Immediately 
thereafter  to  J.  W.  SuUlTan.  The  language 
Imputed  to  him  Is  too  vile  and  vulgar  to  be 
repeated  here.  Under  no  possible  construc- 
tion could  It  be  given  literal  application.  It 
was  a  figurative  expression,  understood  by 
Lamb  and  Sullivan  to  be  such,  and  to  con- 
vey the  meaning:  "We  [the  Industrial 
Workers  of  the  World]  are  gt>lng  to  win  the 
case."  This  Interpretation  is  the  only  one 
which  could  be  placed  upon  the  langnagCt 
when  It  Is  considered  with  the  contest 

It  is  conceded  by  the  Attorney  General 
that,  if  the  accused  had  expressed  his  opin- 
ion In  chaste  English,  or.  In  other  words, 
had  said  merely,  "We  are  going  to  win  the 
rase,"  no  possible  exception  could  have  been 
taken  to  his  statement,  and  no  criminal  ac- 
tion could  have  been  predicated  upon  It 
Does  the  fact  that  he  said  in  effect,  "We  are 
going  to  win  the  case,"  but  clothed  his  dec- 
laration in  coarse,  vulgar  language,  sub- 
ject the  accused  to  the  penalty  provided  by 
chapter  11,  Laws  Extraordinary  Session 
191S,  the  statute  defining  sedition? 

The  Sedition  Act  is  an  emergency  war 
measure,  designed  to  secure  to  the  general 
government  the  utmost  assistance  possible  in 
Its  prosecution  of  the  world  war,  by  re- 
straining acts  or  speech  reasonably  calcu- 
lated to  incite  or  Infiame  resistance  to  the 
duly  constituted  aijtborltles  exercised  to  mo- 
bilize the  resources  of  the  country  and  ex- 
ert them  In  the  most  effective  manner. 
Every  act  denounced  by  the  statute  has  such 
a  direct  and  immediate  relationship  to  the 
prosecution  of  the  war  that  in  the  very  na- 
ture of  things  it  is  reasonably  calculated  to 
hamper  the  efforts  of  the  government  Im- 
pede Its  progress,  or  defeat  Its  purpose.  It 
was  never  the  Intention  of  the  lawmakers 
to  establish  rigorous  censorship  over  the 
common  conversation  of  individuals,  or  to  re- 
quire the  citizen  to  refine  his  speech  to  con- 
form to  the  standard  of  belles-lettres. 

Neither  courts  nor  court  officers  are  above 
criticism,  but  the  language  Imputed  to  the 
accused  does  not  rise  even  to  the  dignity  of 
criticism.  It  l-i  nothing  more  than  the  ex- 
pression of  an  opinion  as  to  the  probable 
outcome  of  a  trial  conducted  1,500  miles 
away.  It  does  not  attack  onr  form  of  gov- 
ernment, nor  any  gorenunental  agency.  It 


coold  not  under  any  poadble  congtraction 
tend  to  bring  the  form  of  government,  the 
Constitution,  the  soldiers,  sailors,  flag,  or 
uniform.  Into  contempt,  or  to  incite  or  In- 
flame resistance  to  duly  constitute  authority. 
The  law  looks  beyond  the  mere  form  of  ex- 
pression to  the  Bubstaooe^  and  will  hold  the 
accused  qullty  or  innocent,  according  to  the 
meaning  which  his  language  was  <rt)Tiouely 
Intended  to  convey. 

The  use  of  the  language  imputed  to  the 
accused  does  not  constitute  the  crime  of  se- 
dition, and  for  this  reason  the  Judgment  and 
order  are  reversed,  with  dlrectl<H)s  to  the 
lower  court  to  dismiss  the  Informatloa  and 
discharge  the  defendant 

Reversed,  with  directions. 

BRANTIjY.  O.  J.,  and  HCBLT,  PATTBN. 
and  OOOPEB,  JJ.,  eoncnr. 


(iw  wuiL  tfr> 

GOODRICH  et  at  T.  STABKEITT  et  aL 
(No.  15S18.) 

(Supreme  Court  of  Washington.  Oct.  1019.) 

NtJISANCB  4=:>3(1)— nnnEBTAKIRO  ESTABLISH- 
ment in  fuselt  bkaidbktiai.  di9tbict  a 
"nuisancb." 
Under  Rem.  Code  1915,  S  8300.  defining  nui- 
sances, and  section  943,  providing  that  any- 
thing such  '"as  to  essentially  interfere  with  the 
comfortable  enjoyment  of  life  and  property,  is 
a  nuisance,"  an  undertaking  establishment  and 
morgue,  conducted  in  a  dwelling  house  in  • 
pur^  naldentiel  di.  riet,  where  bodies  of 
persons  dying  from  contagions  or  Infectioua  dis- 
eases, as  well  aa  others,  are  prepared  for  burial, 
is  a  "nuisance^**  which  may  be  enjoined. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Suies,  Nui- 
sance.] 

Department  2. 

Appeal  from  Superior  Court,  Jefl'ersoii 
Ckfunty ;  John  H.  RalstMi,  Judge. 

Action  by  Charles  F.  Ooodildi  and  others 
against  George  B.  Starrett  and  anothn. 
£^om  a  Judgment  granting  a  ponuanent  in- 
Junctl<xi,  the  defendants  appeal.  Affirmed. 

A.  R.  Coleman,  of  Port  Townsend,  for  ap- 
pellants. 

Allan  Trumbull,  of  Port  Townsend,  tot  re- 
spondents, 

FULLBRTON,  J.  This  Is  an  action  to  en>- 
join  the  maintenance  of  an  undertaking  es- 
tablishment and  morgue,  alleged  In  the  com- 
plaint to  constitute  a  nuisance.  The'  trial 
court  entered  a  premanent  Injunction,  and 
defendants  appeal. 

The  facts  appearing  in  the  record  are  to 
substance  these:  The  appellant  Starrett  Is 
the  owner  of  a  building  originally  construct- 
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ed  as  a  dwellln;  boase,  situnted  In  a  resi- 
dence portion  of  the  dty,  imd  snrroanded  by 
the  dwelling  houses  of  others  in  use  as  resi- 
dences by  their  owners.  For  some  20  years 
prior  to  the  commencement  of  the  action, 
Starrett,  either  by  himself  or  in  partnership 
with  others,  had  cmdncted  an  undertaking 
establishment  and  morgoe  In  the  city  of 
Port  Townsend,  at  a  place  remote  from  resi- 
dences, and  to  which  there  was  seemingly  no 
objection  because  of  Its  location.  Some  three 
years  prior  to  the  commencement  of  the  ac- 
tlou  Starrett  entered  Into  partnership  with 
ilia  coAppellant,  Weeks,  for  the  conduct  of  the 
business,  and  shortly  prior  to  the  commence- 
ment of  the  action  moved  the  business  to  the 
dwelling  house  of  Starrett  before  motioned. 
At  the  time  of  the  removal  the  house  was 
■omewhat  oot  of  repair,  ooe  of  the  windows 
was  entirely  gone,  and  others  had  in  them 
broken  p&nes  of  glass,  all  were  without  fly 
screens,  or  screens  of  any  sort,  save  for  some 
saah  curtains  of  a  flimsy  nature,  and  there 
were  no  proper  sewer  connections,  necessary, 
as  one  of  the  appellants  admitted,  to  the 
conduct  of  a  flrst-dass  morgue.  With  the 
hoQse  in  this  condition,  the  appellants  began 
to  receive  dead  bodies  for  the  purpose  of 
preparing  them  for  burial;  those  dying  fnmi 
contagions  and  Infectious  diseases  as  well  as 
others.  Their  testimony  was.  however,  to  the 
effMt  that  tbe  baildlng  was  bdi^  put  in  re- 
pair as  rapidly  as  possible. 

The  re^tondents  severally  own  dwelling 
houses,  which  are  adjacent  to  and  surround 
tbe  house  In  whldi  the  appellants  are  con- 
ducting their  business.  The  testimony  of 
the  respondents  was  to  the  effect  that  the 
conduct  of  the  business  greatly  Interfered 
with  the  enjoyment  of  their  homes;  that 
they  lived  in  dread  of  acquiring  some  ctm- 
taglous  disease ;  that  the  constant  conveying 
of  dead  bodies  in  and  out  of  the  building, 
tlw  ctndnctlng  of  funeral  services  therein, 
accompanied,  as  they  are.  by  tlie  hysterical 
sobbing  of  the  relatives  of  the  dead,  has  a 
depressing  effect  upon  them,  especially  the 
women  folk  of  the  families,  who,  because  of 
the  nature  of  their  duties,  must  remain  In 
the  homes  and  be  constant  witnesses  of  the 
business  conducted  by  the  appellants.  As 
typical  of  the  testimony  concerning  the  ef- 
fect tlfe  conduct  of  the  business  had  upon  the 
surrounding  ftunilles.  we  quote  from  the  tes- 
timony of  the  respondent  Mrs.  Goodrich: 

am  unable  to  relish  my  meals  or  sleqi  prop- 
erly;  it  is  on  my  mind  continnally.  It  has 
a  depressing  effect  upon  me.  I  don't  tiilnk  I 
am  over-ecDsitive.  I  have  been  with  the  dead 
at  tJie  time  of  dying,  and  have  no  fear  of  spir- 
its or  anything  like  that;  but  It  is  very  dla- 
agreeable.  X  have  a  constant  fear  of  contagion 
from  living  in  dose  proximity  to  a  morgue,  on 
.  account  of  my  chOdroi  and  family.  I  have  no- 
ticed a  great  many  flies  around  my  premises 
lately.  I  am  continually  fighting  them  In  tiie 
bouse;  we  are  in  fear  of  diem  all  tiie  time, 
tt  suggests  this  morgue  the  momoit  I  aea  a 


fly.  I  can  see  In  ibe  morgue.  I  can  see  from 
my  back  door  tbe  entrance  there,  I  presume,  to 
the  basement  or  the  cellar  of  tbe  house*  and 
upstairs  I  can  see  what  goes  on  in  the  street. 
I  can  hear  liysterical  sobbing  and  the  mnide 
that  is  played  there.  From  my  yard  I  can  see 
them  carrying  in  and  out  dead  bodies.  It  sptrfls 
the  oajoyment  of  our  home.  I  doa*t  care  to  in- 
vite  guests  to  dine  at  my  table.  I  know  that 
a  great  many  of  my  friends  have  the  same  feel- 
ing that  I  have  in  regard  to  IL  My  chief 
pleasure  has  been  in  caring  for  my  garden,  and 
I  am  denied  that  pleasure.  If  the  morgue  con- 
tinnea  to  run  In  close  proximity  to  my  resi- 
dence, I  feel  that  I  cannot  Uve  there,  and  will 
want  to  move  as  soon  as  we  are  aUe," 

There  was  testimony,  also^  that  the  per- 
manent (deration  of  the  buelnese  wUI  greatly 
decrease  tbe  mimey  value  of  Uie  summndiDg 
property,  and  testimony  of  a  physldan.  call- 
ed as  an  expert,  to  tbe  effect  that  conta^ous 
dlseasea  could  be  carried  tnm  the  dead 
bodies  in  the  morgue  to  the  InbaUtants  of 
the  Burronnding  dwellings,  although  It  can  be 
gathered  from  bis  evidence  that  he  thon^t 
the  probability  aomewbat  remote^ 

The  testimony  of  the  respoodoats  as  to  the 
danger  to  than  arising  from  tbe  iHresoice  of 
the  undertaking  estabHshroent  was  denied  by 
the  appellants,  and  their  testimony  traded 
also  .to  minimize  tbe  injury  testified  by  tbe 
respondents  to.  arise  fn>m  the  gmeral  con- 
duct of  tbe  business.  It  Is  the  appellants^ 
contention  that  the  facts  do  not  Justify  the 
Judgment  of  tbe  court  Attention  is  called 
to  the  general  rule  that  the  business  of  an 
undertaker  la  not  a  nnisance  per  se^  and  to 
the  condlary  of  tbe  rule  that,  before  It  can 
be  held  to  be  snch,  some  special  drcumstance 
must  be  shown  taking  the  particular  busi- 
ness from  without  the  and  argae  Otat 
the  evidence  here  falls  to  disclose  any  such 
special  drcumstance- 

Tbe  Code,  under  the  diapter  entitled  'Nui- 
sances," defines  a  nuisance  as  follows: 

"Nuisance  consists  in  unlawfully  doing  an  act, 
or  omitting  to  perform  a  duty,  which  act  or 
omission  either  annoys,  injures  or  endangws  the 
comfort,  repos^  healUt  or  safety  of  others,  oN 
fends  decency,  or  unlawfully  interferes  with, 
obstructs  or  tends  to  obstmct,  or  render  dan- 
gerous for  passage,  any  lake  or  navigable  river, 
bay,  stream,  canal,  or  basin,  or  any  pabllc  pork, 
■qnare,  street  or  highway,  or  in  any  way  rea- 
ders other  persons  insecure  In  life,  or  In  the  use 
of  property."   Bern.  Code,  |  8309. 

In  tbe  chapter  of  the  Oode  prescribing  a 
remedy  for  the  abatement  of  nuisances,  a 
nuisance  Is  farther  defined  as: 

"  *  *  *  Whatever  Is  Injurious  to  health,  or 
Indecent,  or  offensive  to  the  senses,  or  on  ob- 
struction to  the  free  use  of  property,  so  as  to 
essentially  interfere  with  the  comfortable  a- 
joymeot  of  life  and  property.  •  •  • "  Rem. 
Code  1916,  I  943. 

In  Everett  t.  Pascdiall,  61  Wash.  47,  lU 
Pac  879;  81  U  R.  A.  (N.  S.)  a£7,  Ann.  Gaa. 
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1912B,  1128,  we  said  that  these  statutes  some- 
what widened  the  common-law  definition  of 
nuisance,  In  that  a  new  element  was  added — 
"that  Is,  the  comfortable  enjoyment  of  one's 
property"— and  It  was  there  held  that  dread 
of  disease  and  fear  produced  thereby,  con- 
trary to  the  holding  of  a  case  founded  upon 
the  common  law,  warranted  injunctive  re- 
lief against  a  sanitarium  for  the  care  of 
patients  afflicted  with  tuberculosis,  which  It 
was  sought  to  establish  In  a  residence  dis- 
trict of  the  city;  and  this,  notwithstanding 
the  expert  testimony  which  tended  to  show 
that  the  danger  of  contagion  to  the  surround- 
ing residents  was  remote,  end  the  fear  more 
imaginary  than  real.  In  Densmore  t.  Ever- 
green Camp  No.  147,  W.  O.  W.,  61  Wash.  230, 
112  Paa  256.  81  L.  R.  A.  (N.  S.)  608.  Ann.  Gas. 
1912B,  1206,  the  principle  was  applied  to  an 
undertaking  establishment  It  was  there 
held  that  such  an  establishmmt  could  be 
enjoined  aa  a  nuisance,  when  It  was  sought 
to  conduct  It  in  a  residence  district,  notwith- 
standing It  was  maintained  with  every  san- 
itary precaution. 

The  principle  of  these  cases  clearly  Justi- 
fies the  Judgment  of  the  trial  court  The 
witness  from  which  we  have  quoted  bnt 
voiced  the  feeling  and  sentiment  of  the  ordi- 
nary Individual  .who  Is  compelled  to  live 
near  an  Institution  of  this  sort  The  Injury 
to  her  Is  physical  and  actual ;  It  does  not 
depend  upon  imagination.  There  are  per- 
sons, of  course,  whose  occupations  have 
brought  tb«n  to  endure  conditions  of  this 
sort  without  suflFerlng  or  discomfort  But 
this  Is  the  result  of  their  environment  The 
ordinary  Individual  cannot  endure  them 
without  actual  discomfort  and  physical  suf- 
fering, until,  at  least  bis  senses  have  become 
hardened  by  a  long  period  of  exposure  to 
them.  In  addition  to  this,  there  Is  the  posi- 
tive showing  of  destruction  of  property  val- 
ues. While  counsel  question  the  sufficiency 
of  the  evidence  In  this  respect  we  think  the 
only  thing  indefinite  about  it  Is  the  amount 
of  the  decrease.  That  there  Is  a  substantial 
decrease  we  think  was  abundantly  proven. 
Indeed.  It  would  seem  that  It  Is  within  the 
ordinary  knowledge  of  mankind  that  the 
erection  of  an  undertaking  establishment  and 
morgue  in  a  district  of  a  dty  suitable  only 
for,  and  used  only  for,  residence  purposes, 
would  decrease  the  vhlue  of  the  surrounding 
property.  Certainly  no  one,  possessing  the 
sensibilities  of  the  ordinary  iMlng.  would 
take  up  a  residence  In  its  vicinity  as  long 
as  other  places  were  obtalnabI& 

But  perhaps  the  appellants'  principal  reli- 
ance for  reversal  is  the  case  of  Rea  v.  Taco- 
ma  Mausoleum  Association,  103  Wash.  429. 
174  Fac.  961.  In  that  case  we  held  that  an 
addition  to  a  mausoleum  would  not  be  re- 
strained as  a  nuisance,  injuriously  affecting 
adjoining  residence  property,  when  unat- 
tended by  Injurious  or  offensive  drainage  or 


fumes  sensible  to  the  complaining  party.  In 
the  case,  however,  the  cases  of  Everett  t. 
Paschan  and  Densmore  v.  Evergreen  Oamp 
No.  147,  W.  O.  W.,  were  noticed,  and  held  not 
to  be  In  conflict  with  the  principle  there  an- 
nounced. We  are  still  of  the  same  opinion, 
and  hold  that  the  case  in  no  way  reflects  up- 
on the  earlier  cases  as  authority. 

We  think  It  needless  to  pursue  the  Inquiry 
further.  Our  condnsion  Is  that  the  Judgmrat 
appealed  from  should  stand  affirmed.  It  la  so 
ordered, 

HOLOOBfB.  a  J.,  and  UOUNT  and 
BRIDOBS,  JJ.*  concur. 


LBICP  T.  LEUP. 


(St  Idaho,  897) 


(Supreme  Court  of  Idaho.  Sept.  20, 1019J 

1.  EXKOUTOBS  AND  ADUXNIBTKATOBB  *=»194{1) 
— OOUBT  WTR  BET  AFABT  IZXICFT  nOPKBTT 
TO  amiTXTINO  BPOttSB. 

Where  a  proper  applieatioB  Is  made  under 
Comp.  Laws,  |  6441»  the  probate  court  Is  bound 
to  set  aside  tlie  exempt  property  to  the  sur- 
viving spouaa;  the  words  Uiordn,  **may  aet 
apart."  behig  construed  to  mean  **niU8t  nt 
apart" 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May.] 

2.  ExBMFnoK  or  nocEEDS  or  dsbtob's  ur 

ZNSUBANCI— STATUTE. 
Comp.  Laws,  |  4480.  subd.  9,  exempts  all 
mone^,  beaefita,  privileges,  or  Immonities  ac- 
cruing or  In  any  manner  growing  out  of  any 
life  Insurance  on  the  life  of  a  debtor,  where 
the  annual  premiums  do  not  ooeed  V^BO. 

8.  KZEOuTDES  Airn  AnunnaisATOBS  ^»18^ 

EXEKPT  PBOPBRTT  AXXOWAITOE  TO  BUBVIV- 

zna  wm  bupbbiob  to  devise. 
The  right  of  the  Hurviving  wife  to  have  ex- 
empt property  set  apart  to  her  is  superior  to 
any  devise  or  bequest  of  soeh  property. 

4.  ExxouTOBB  Ann  amiiiixbtbaxobb  ^»178— 

maiAHENTABT  DISPOSIIXOH  flUBOSDIHATB  TO 

widow's  BUPPOn. 
The  power  of  testamentary  disposition  of 
property  as  conferred  and  defined  by  statute  is 
not  paramount,  but  is  snbordluato  to  the  an* 
thority  conferred  upon  the  probata  court  to 
appropriate  the  property  for  tiie  support  of  tlks 
widow  of  the  testator. 

Appeal  frcMn  District  Ooart;  Ada  Oonntr: 
Charles  P.  McCarthy,  Judge. 

Proceedlnic  by  Mary  W.  Lemp  against 
Herbert  Lemj^  oxecutOT,  for  partial  dlstrlba- 
tlon  ot  the  estate  of  Edward  Lemp,  deceased. 
From  a  Judgment  of  the  district  conr^  re- 
versing a  Judgment  of  the  probate  court,  set- 
ting axiie  the  proceeds  of  insurance  poli- 
cies oa  life  of  Edward  Lemp,  deoeasedt  to 
his  widow,  B£ary  W.  Lemp,  the  executor,  ap. 
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peals.  Reversed  and  remanded,  witb  direc- 
tion to  enter  Jndgment  afflmiiDg  the  order  o£ 
the  probate  court. 

See,  also,  ISl  Pac.  224. 

Richard  H.  Johnson,  of  Boise,  for  appe- 
lant 

O,  Homer  Ungoafelter  and  A.  A.  Fraser, 
both  <tf  Boise,  tor  roBptnidaat 

BT7DQB,  J.  Vbit  iB  an  appeal  fn>m  a 
Judgmoit  of  the  district  court,  rererrfng  a 
lodgment  of  the  probate  court  of  Ada  coon* 
t7,  settlns  aside  the  ivoceeds  of  two  Insur- 
ance policies  on  the  life  of  Edward  'Lemp, 
deceased,  to  Marr  W,  Lemp  his  widow. 
Lemp  died  Septemba  6,  testate,  hold- 
ing two  poUdes  for  $2,600  eadi  In  tiie  New 
York  me  Inaorance  Cknnpanr,  the  annual 
premlnma  of  irtildi  aggregBted  less  than 
f2S0. 

The  probate  iMmrt  set  apart  the  proceeds 
of  Uiese  pctUdea  to  the  widow,  on  the  theory 
Uiat  they  were  commuiUtr  property  and  did 
not  pass  by  the  will.  The  district  court  re- 
vetsed  tta  jndgm^t;  on  the  theory  that  the 
proceeds  of  the  pt^des  were  separate  prop- 
erty, and  passed  by  the  ^Ul  to  the  legatees, 
Herbert  and  Bernard  Lemp,  brothers  of  the 
deceased.  In  order  that  final  disposition 
might  be  made  ot  the  snbjectrmatter  in  litt- 
gation,  a  stipulation  was  eatered  Into  by 
ooonsei  for  the  respective  parties,  and  filed 
In  Uie  probate  court,  to  the  effect  that  the 
petltlm  should  be  considered  amended,  so  as 
to  permit  the  court  to  make  such^order  with 
ref^nce  to  such  proceeds  as  the  law  may 
require.  The  question,  therefore,  is  pre- 
sented whether  under  any  prorislou  of  the 
law  the  widow,  upon  her  appllcatloa  there- 
for, would  be  entitled  to  have  set  aside  to  her 
the  proceeds  of  the  Insurance  policies. 

[1,2]  As  we  Tlew  the  case,  it  la,  Immate- 
rial, and  hence  unnecessary  for  us  to  deter- 
mine, whether  the  proceeds  of  these  policies 
were  .conmiunlty  or  separate  property. 
Gomp.  Laws,  |  provides  In  iMrt  as  fol- 
lows: 

"Upon  the  return  of  the  Inventory,  or  at  any 
Bubseqnent  time  during  the  administratioQ,  the 
conrt  or  the  probate  judge  may,  on  his  own  mo- 
tion or  on  petition  therefor,  set  apart  for  the 
use  of  the  anrriving  hasbaud  or  wife,  or  the 
minor  diUdren  of  the  decedent,  aU  property 
exempt  from  execution.  •  •  •  ** 

Comp.  Laws,  |  4480,  subd.  9,  exempts: 

"All  moneys,  benefits,  privileges  or  immuni- 
ties accruing  or  in  any  manner  growing  out  of 
any  life  insurance  on  the  life  of  the  debtor  to 
an  amount  represented  by  an  annual  premium 
not  exceeding  $2S0." 

Under  section  5441,  supra.  It  was  the  duty 
of  the  probate  court  or  Judge,  either  on  his 
own  motion  or  on  petition,  as  in  this  case,  to 
set  apart  for  the  use  of  the  Burvlving  wife 
all  property  exempt  from  execution.  Estate 
of  Samuel  MiUer,  121  Cal.  853,  53  Pac.  006; 


BcHmeB  t.  Uarihall,  145  CaL  7T7,  79  Pac. 
084.  68  L.  B.  A.  67,  104  Am.  8t  Rep.  86,  2 
Ann.  Caa.  88.  In  the  latter  case  flie  Supreme 

Court  of  California  said: 

"In  construing  this  statute,  as  In  the  con- 
struction of  all  statutes.  It  Is  the  duty  of  the  ■ 
court  to  srrive  at  the  lnt»it  of  the  Legisla- 
ture, if  it  can  1m  done^  from  the  language  used 
in  the  statute.  Stetutes  exempting  property 
from  execution  are  enacted  on  the  ground  of 
public  policy,  for  the  benevoloit  purpose  of  sav- 
ing debtors  and  their  families  from  want  by 
reason  of  misfortune  or  improvidence.  The 
general  rule  now  is  to  construe  such  statotes, 
Uberally,  so  as  to  carry  out  the  intention  of 
the  L^alature,  and  the  humane  purpose  de- 
signed by  the  lawmakers.  12  Am.  ft  Bsc.  Bncy. 
of  Law  (2d  Ed.)  pp.  75,  76,  and  cases  dted; 
In  re  McManus,  87  Oal.  294,  22  Am.  St.  Bep. 
250,  and  note,  25  Pac.  413,  10  L.  R.  A.  667; 
Spence  v.  Smith,  121  Cal.  530,  66  Am.  St  Rep*. 
62,  63  Pae.  663  [933],  •  •  • 

"As  to  the  policy  payable  to  and  collected  by 
the  estate,  the  estate  was  the  beneficiary,  and 
the  money  was  for  the  reasons  before  stated 
exempt  from  execution.  It  was  therefore  as- 
sets of  the  deceased,  exempt  from  execution, 
and  was  properly  set  apart  to  the  widow  as 
being  so  exempt  Code  Gir.  Proe.  S  1465 ;  E»- 
tste  of  Samuel  BCller,  121  Cal.  353.  63  Pac. 
006.  The  administrator  or  executor  is  not  the 
owner  of  any  part  of  the  estate.  He,  in  bis 
official  character,  only  holds  it  in  trust  for  the 
parties  entitled  to  it  subject  to  the  purposes 
of  administration.  The  title  to  the  insurance 
money  came  to  respondent  Annie  J.  Jenkins 
through  the  estate  and  under  the  order  setting 
it  apart  and  vested  the  title  in  her  as  effec- 
tive^ as  if  she  hsd  been  named  as  tlie  bene- 
fidary  of  the  policy.  We  can  ses  no  reason 
why  the  insurance  money  coming  to  her  directly 
as  beneficiary  should  be  ecempt  from  execution, 
and  not  that  coming  to  her  indirectly  through 
the  estate  and  the  order  setting  it  apart  In 
either  case  it  is  exempt  from  execution.  In 
one  case  the  instrument  of  life  insurance  ^ves 
tite  title ;  in  the  other,  the  lav  gives  it  to  ber. 
The  statute  provides  tiiat  all  property  exempt 
from  execution  shall  be  set  apart  for  the  use 
of  tiie  surviving  husband  or  wlfsb  Oode  Civ. 
Pro&i  1465." 

In  view  of  the  stipulation  and  the  provl* 
sions  of  Gomp.  Laws,  |  5441,  the  probate 
court  was  bound  to  set  aside  the  exempt 
property  for  the  Burviving  spouse;  the  words 
therein,  "may  set  apart."  being  construed  to 
mean  "must  set  apart'*  Estate  of  Ballen- 
tine,  46  Cai.  696;  In  re  StUl,  117  Cal.  613, 
49  Pac.  463 ;  In  re  Davis,  69  Cai.  458, 10  Pac. 
671. 

[8]  Nor  do  we  think  it  is  material  or  neces- 
sary to  determine  whettier  the  proceeds  of 
these  policies  purported  to  pass  by  the  will. 
The  right  of  the  surviving  wife  is  superior 
to  any  devise  or  I)eque8t  of  such  property. 
In  re  Davis,  supra ;  Estate  of  Ballentln^ 
supra ;  Sulzberger  v.  Sulzt)erger,  60  CaL 
385. 

[4]  In  the  latter  case,  the  court  said: 
"The  power  of  testamentary  disponition  of 
property,  as  conferred  and  defined  by  statute. 
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ia  not  paramount,  bat  Is  flnbordlnate  to  th«  au- 
tIiorit.T  conferred  upon  the  probate  court  to  ap- 
propriate the  property  (or  the  support  of  the 
family  of  the  teBtator,  and  for  a  homestead  for 
the  widow  and  minor  child  or  children  as  irell 
as  for  the  payment  of  the  debta  of  the  estate." 

To  the  same  effect  are  In  re  LahUT,  8/6  Cel. 
35S.  24  Pac.  890;  In  re  Wslkerley,  77  GaL 
642,  20  Pac.  150;  Eproson  t.  Wheat,  63  Cal. 
716;  Estate  of  Hnelsman,  127  Cal.  276.  SO 
Pac  776;  In  re  Kennedy  Estate,  157  Cal. 
522,  108  Pac.  282,  29  L.  R.  A.  (N.  8.)  428; 
In  re  Levy's  Estate,  141  Cel.  662,  76  Pac.  301, 
90  Am.  St  Rep.  92;  In  re  Gray's  Estate,  159 
GaL  160,  112  Pac.  800. 

Tbe  judgment  of  the  district  court  la  re- 
versed, and  the  cause  la  remanded,  with  In- 
stmctions  to  enter  np  a  Judgment  affirming 
the  order  of  the  probate  court  setting  aside 
the  proceeds  of  the  poUdea  to  appelant. 
Goats  are  awarded  to  aj^Uant. ' 

MOBGAM,  0.     and  BICE,  oMcur. 


Of  Idabo.  SM) 

LEMP  V.  LEMP  «t  at 

(Supreme  Gonrt  of  Idaho.    Bept  20,  1910.) 

1.  OOUKTB  «S»202(B)— Olf  JLPPBAI.  WVM  FBO- 
BATI  TO  DISTBXOr  OOUBT,  XHIUTBBIAX. 
WHCTHIB  EVIDENCE  WAS  OFFEBXD  BELOW. 

ITptm  appeal  from  the  probate  court  to  the 
district  court,  it  la  immaterial  whether  evi- 
dence was  offered  in  the  probate  court. 

2.  OoUBTS  «=>202(&)— On  appeal  fbou  pbo- 

BATE  TO  DISTRICT  OOUBT,  QITSmONS  OT  ULW 
MUST  HAVE  BEEN  IIBBT  BAISED  BBXAW. 
If  such  an  appeal  b«  taken  upon  questi<mB 
of  law  alone,  the  district  court  can  review  only 
such  questions  of  law  as  were  raised  in  the 
probate  court  upon  the  record. 

8.  EZKOUTOBB  AND  ADUtNIBTBATOBB  ^194(5) 

—Widow  fbesdubd  ububeb  or  fauilt. 
Tbe  presumption  is  that  a  decedent's  widow 
was  a  member  of  his  family,  and  proof  of  the 
former  fact  makes  a  prima  fade  showing  of 
the  latter. 

4.  EXECUTOBS  AND  ADIQNISTBATOBB  «S3l94(5) 
~ObJECT0B  to  widow's  ALLOWANCE  BAB 
BUBDiN  or  FBOOr. 

The  burden  is  npcm  one  who  objects  to  the 
granting  of  a  widow's  allowance  on  the  ground 
that  she  was  not  a  member  of  decedent's  family, 
if  the  proof  shows  that  she  was  In  fact  the 
widow  of  decedent. 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Petltton  In  probate  court  by  Mary  W. 
Lamp,  as  widow  of  Edward  Lamp,  deceased, 
for  a  monthly  allowance  out  of  his  estate, 
with  objections  and  application  for  hearing 
by  Herbert  Lmip,  executor,  and  Herbert 


Lemp  and  another.  legatees.   Frcan  a  Jndg^ 
ment  of  tbe  dlatrlet  court,  afflrmlng  an  order 
of  the  probate  court  gTanting  the  aUowanosb 
the  objectors  appeal.  Affirmed. 
Bee,  also^      Pac.  222. 

Alfred  A.  Fraser  and  Clinton  H.  Hartwm, 
both  of  Boise,  for  ai^lanta. 
B.  H.  Johnson,  oC  Bols^  for  mpondent 

BUDGE,  J.  This  is  an  appeal  from  a  judg- 
ment of  tbe  district  court,  affirming  an  order 
of  the  probate  court  of  Ada  county,  allowing 
respondent,  Mary  W.  Lemp,  the  petitioner 
therein,  |60  per  month  out  of  the  estate  of 
decedent,  Edward  Lemp. 

A  petition  had  been  filed  In  the  probate 
court  for  an  allowance  of  $100  per  mcmth,  al- 
leging, among  other  things,  that  the  petition- 
er was  the  widow  of  the  decedent.  Appel- 
lants filed  an  application  for  a  hearing  on 
the  petition,  togeth^  with  thdr  objections 
to  the  granting  thereof,  and  a  written  offer  of 
proof  to  sustain  such  objections.  This  offer 
contained  no  denials  of  any  of  the  allegatioDS 
of  the  petition  for  family  allowance,  but  con- 
sisted of  certain  affidavits  attached  to  the  ap- 
plicatl(Hi  for  a  bearing  upon  the  petition. 
No  witnesses  were  called  or  examined,  and 
no  application  was  made  to  the  court  toe  a 
continuance  or  for  additional  time  within 
which  to  procure  witnesses.  It  Is  admitted 
that  the  petitioner  was  tbe  widow  of  dece* 
dent,  and  had  never,  at  any  time,  rec^ved 
any  money  or  property  of  any  kind  fron  bis 
estate  since  Us  death. 

The  appeal  to  the  district  coort  was  va 
questions  of  law  alon&  The  principal,  if  not 
the  only  ground  relied  npon  by  appellants  up- 
on this  appeal,  rdatea  to  the  fourth  objection 
filed  In  ttie  probate  conrt,  irtdch  la  as  fiA- 
lows: 

"Fw  tbe  reason  that  petitioner  la  not  a  mem- 
ber of  decedent's  family,  Ae  having  voluntarily 
separated  from  him  more  than  two  years  be- 
fore his  death." 

[1 , 2]  There  Is  only  one  way  in  which  the 
evidence  can  be  reviewed  upon  appeal  from 
the  probate  court,  and  that  Is  by  an  appeal 
on  questions  of  law  and  fact  Rev,  Codes,  | 
4836.  Even  such  an  appeal  does  not  proper- 
ly involve  what  Is  commonly  understood  as 
a  review  of  the  evidence,  for  in  such  cases 
the  trial  must  be  de  novo.  Upon  this  onea* 
tloa  this  court  has  held  that: 

"When  tbe  appeal  to  the  district  court  was 
completed,  and  the  case  transferred  to.  that 
court  by  appeal,  the  case  stood  there  for  retrial, 
and  whether  or  not  evidence  was  offered  In  the 
probate  court  is  of  no  consequence  whatever." 
Estate  of  Oiristensen,  15  Idaho^  682,  99  Pac. 
829;  Kent  v.  Dah7mpI^  28  Idaho,  694,  132 
Pac.  SOL 

When,  as  In  Oils  case,  the  appeal  to  the 
district  court  is  upon  questions  of  law  alone, 
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that  coort  csn  nview  imly  radi  qnestlfflii  of 
law  as  were  raised  In  the  probate  court  npon 
the  record.  Estate  of  McYay,  14  Idaho,  56, 
at  page  60,  03  Pac.  28. 

[3]  Appellants  lay  great  stress  niKin  the 
contention  that  the  showing  that  respondent 
was  the  widow  of  decedent  is  not  sufficient 
to  establlsb  prima  fade  that  she  was  a  mem- 
ber of  decedent's  family,  and  Insist  that  the 
burden  was  upon  respondent  to  Introduce  af- 
finuatlve  evidence  upon  this  point  We  can- 
not agree  with  this  contention.  In  the  at>- 
sence  of  aihy  showing  to  the  contrary,  the  pre- 
nunption  is  that  decedent's  wid<)w  was  a 
member  of  bis  family.  The  Snprcone  Court  of 
Indiana,  discussing  this  point,  has  said : 

**It  was  not  Decenary  for  die  daimant  to 
•bow  in  her  petition  that  she  had  not  deserted 
her  husband,  and  that  she  was  not  living  in 
adultery  at  the  time  of  his  death.  In  the  ab- 
sence of  arerment  and  proof  to  the  contrary, 
the  presumption  is  in  favor  of  diastity,  and 
tbat  a  wife  has  not  abandoned  her  bosband  to 
Hve  in  adultery  with  another."  Sherwood  t. 
Thomaston.  124  Ind.  S41,  24  N.  B.  834. 

To  the  same  efTect  are  In  re  Edwards,  58 
Iowa,  431, 10  N.  W.  703;  Jones  v.  Gooner,  142 
Qa.  127,  82  S.  B.  445;  Linares  v.  De  Llnarea, 
88  Tex.  84,  63  S.  W.  670;  OTYeUl's  EsUte, 
UPft.Oo.GtB.  491;  amy  t.  Bay,  18  Ga. 
Apik  610;  81  S.  B.  901. 

[4]  AU  of  the  foregoing  antborltlafl  snstaln 
the  propoflition  that  tiw  bnrdoi  la  iqNm  the 
objflctw  to  rebut  the  ^Ima  fade  rlfjit  of  the 
widow  to  bar  allowance,  and  to  mstaln  the 
objectioa  thereto  baaed  upon  the  ground  that 
fbe  widow  was  not  a  memtm  of  deoedent^a 
family. 

Upon  file  nearH  before  vi;  It  la  dlfllcnlt 
to  see  bow  the  district  court  could  have  d<nie 
otherwise  than  to  affirm  the  order  of  the  pro- 
bate oonrt 

The  Judgment  la  affirmed.  Goita  are 
awarded  to  respcmdent 

ICORGAN,  a  J.,  and  J.^  cooenr. 


(U  Idabo.  tm 

KIBK  T.  ICADABEITA  at  aL 
(Boprema  Court  of  Idaba   Sapt.  24,  191ft) 
].  AiTDCALB  4^100^)— EvxDEirOB  4e»56i(10) 

— tTNUKB  TWO  HZUt  UOCIT  UW,  DAHAOE  TO 
SAIfGX  BT  TBUPASBXlfO  SHXEP  BIOOTXRABU. 

Under  the  two-mile  limit  law  the  ^ntlff 
Is  entitled  to  recover  the  actual  damage  sus- 
tained by  reason  of  the  loss  or  injury  to  the 
range  caused  by  trespaesing  sheep.  The  wit- 
nesses should  be  required  to  give  to  the  jury 
such  facts,  information,  and  incidents  of  the 
damage  as  will  enable  the  juiy  to  ouke  Its 
own  calculation  and  fcom  its  own  condnslons 
as  to  the  agge^ata  damage  sustained. 


2.  Daxaoks  «»142— Pzuoiko  of  Sfboxal 

DAMAGKS. 

Special  damagea  most  be  pleaded  before  evi- 
dence thsrsof  can  be  received  or  a  reeonry  had. 

Aj^eal  from  District  Coort,  Ada  Connty; 
Oarl  A.  DavU,  Judge. 

Action  by  Edgar  Kirk  against  Taldro 
Madarelta  and  another  to  recover  damagea 
for  the  violation  of  Comp.  Laws,  8  1217. 
Judgment  for  plaintiff.  From  the  Judgment, 
and  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeaL  Reversed. 

Frawl^  St  Koelsdi,  of  Boise,  for  appd- 
lanta 

Oppoibeim  &  Lampert,  of  Boise,  and  Shad 
Lu  Hodgln,  of  Twin  Falte,  for  respondent 

BEDDOCH,  District  Judge.  This  action 
was  commenced  by  respondent  to  recova 
damages  under  the  two-mile  limit  law  (O.  U 
U  1217  to  1219).  The  case  waa  triad  to  a 
jury,  resulting  In  a  verdict  for  remKmdent 
upon  whldi  Jn^ment  was  altered  for  $100. 
Appellants  moved  for  a  new  trial,  wbldi  waa 
denied,  and  tbla  appeal  la  firom  the  order 
denying  the  motion  for  a  new  trial,  and  also 
from  the  jndgment 

The  spedtlcatlaia  of  error  are  as  follows: 
First  insnfflctency  of  the  evidence  to  justtCy 
tbe  TUdlet;  second,  said  verdict  Is  against 
law;  and,  third,  orrors  In  law  oocarrlng  at 
the  trial.  The  first  and  second  spedflcations 
may  be  oonddered  together.  The  oconplalut 
alleges  tbat  ra^ondent  waa  the  owner  of  cer- 
tain land%  and  was  residing  in  a  dwcUing 
house  owned  by  him  situated  thereon;  that 
he  waa  the  owner  of  80  head  of  cattle  and 
several  head  of  biases;  ttiat  It  mu  nec- 
essaty  for  him  to  have  tbe  gnus  near 
and  within  two  miles  of  bis  dwelling; 
that  appelUttts  wws  the  owners,  In  pos- 
session of,  and  chargeable  with  certain 
sheep;  that  between  Uarch  ao,  1915,  and 
AprU  26,  1916,  said  Aeep  were  allowed  to 
grass  within  two  miles  of  said  dwelling 
hooae;  Quit  the  grass  and  paatnre  in  the  vi- 
cinity of  plalntifTs  prunlaea  and  within  two 
mUes  thereof  was  totally  destroyed,  and  that 
during  said  time  said  sheep  were  a  constant 
bother,  damage,  and  annoyance  to  reqwnd- 
ent,  to  bis  damage  in  the  sum  of  $2TO. 

[1]  Tlie  testimony  shows  that  respondent 
was,  at  the  times  alleged,  reiddlng  on  the 
lands  owned  by  blm ;  adjolnli^  it  there  war 
unappn^rlated  putOle  domsln;  that  he  also 
at  the  aame  time  waa  flie  owner  of  about  8V 
head  of  cattto  and  nboat  8  head  of  horses; 
that  appellants^  sheep,  about  6.000  in  number, 
were  herded  or  permitted  to  graze  on  the 
public  unappropriated  lands  within  two  miles 
of  his  dwellhig.  With  this  as  a  fbundatlon, 
respond«it  and  certain  of  bis  witnessee, 
over  appellants'  objectbms,  were  permitted 
to  state  the  amount  of  damage  irtildi  re- 
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qxmdent  flmtalned,  u  fUUows:  Bespondent 
stated  Ills  damage  was  |875,  but  Uiat  be  only 
clatmed  dunage  In  Qie  sum  of  MSflS.  Mrs. 
Kirk  estimated  the  damage  at  and  Ben 
Bice  estimated  the  damage  at  ¥200.  T^pon 
cross-examination  respondent  gave  the  ba^ 
of  his  estimate  as  follows: 

"The  only  waj  I  coold  place  my  damage  was 
at  the  time  I  pat  runDing  after  my  stock,  the 
damage  to  my  stock,  and  the  damage  to  the 
range." 

The  witness  Ben  Bice  gave  the  basis  of  bis 
estimate  as  follows: 

"Upon  the  grass  tliat  was  damaged  that  was 

luslJe  two  miles  of  his  place." 

Mrs.  Kirk  famished  no  basis  for  her  esti- 
mate. 

This,  In  substance,  was  the  evidence  upon 
which  the  Jury  returned  Its  verdict  We  fall 
to  see  how  It  conld  intelligently  arrive  at  any 
staled  amonnt  The  evidence  did  not  disclose 
the  extent  or  area  over  which  the  grass  was 
■s&t&i  or  destroyed,  or  that  respondent  re- 
quired the  grass  so  eaten  or  destroyed  for  his 
stock,  or  that  his  stock  would  probably  have 
viecured  the  grass,  or  that  there  was  not  suffi- 
cient grass  or  pastnrage  left  for  his  stock 
after  the  sheep  liad  been  there,  or  that  the 
grass  was  not.  In  fact,  eaten  by  other  stock 
which  had  an  equal  right  with  resptmdent's 
to  be  there;  no  evidence  as  to  the  nature  or 
character  of  the  damage  to  respondent's 
8to<^,  or  the  value  of  the  range  per  month  or 
otherwise  for  each  head  of  such  stock.  It  is 
contended  that  respondent  could  only  recover 
general  damages  under  his  complaint,  and 
that  tliere  was  no  competent  evidence  of  such 
damage.  The  plaintiff  is  entitled  to  recover 
the  actual  damage  snstalned  by  reason  of  the 
loss  or  Injury  to  the  range  caused  by  tres- 
passing sheep.  Boseborough  v.  Whittington, 
IS  Idaho,  100,  06  Pac  487;  Chandler  v.  Lit- 
tle. 30  Idaho,  U9,  103  Pac.  299;  Smith  v. 
Benson.  178  Pac.  480;  Fleming  t.  Benson, 
178  Pac.  482. 

Under  the  facts  disclosed  by  the  record,  it 
was  error  for  the  court  to  permit  the  witness- 
es to  give  lump  sum  estimates  of  the  damage. 
McGnlre  v.  Post  Falls  Lbr.  ft  Mfg.  Co.,  23 
Idaho,  608, 131  Pac.  654;  Pacific  lAve  Stock 
Co.  T.  Murray,  45  Or.  103,  76  Pac  1079; 
Hatch  Bros.  Ca  v.  Black.  25  Wyo.  109.  165 
Pac.  518 ;  4  Bncy.  Br.  12. 

[2]  Evidence  was  admitted  over  appellants 
oUectltm  to  the  effect  that  respondent  and 
his  wife  spent  considerable  time  in  driving 
or  herding  tlieir  stock  on  the  range  by  reason 
of  the  trespass.  It  is  contended  that  this  is 
special  damage,  and  as  the  same  was  not  al- 
leged In  the  complaint  the  evidence  should 
not  have  been  received.  Special  damages  are 
defined  In  17  0.  J.  715,  as  follows: 

"Special,  as  contradistingolshed  from  general, 
damages  are  tiiose  which  are  the  natural  but 


not  the  necessary  consegttenee  of  the  act  con 

plained  of." 

It  does  not  necessarily  follow  that  the  re> 
spondent  would  have  to  herd  or  look  after 
his  stock,  as  the  natural  consequence  of  the 
trespass.  It  was  error  to  permit  this  evidence 
as  there  was  no  allegation  in  the  complaint 
upon  which  to  base  It.  Special  damages 
should  be  pleaded.  Lee  v.  Boise  Develop- 
ment Co.,  21  Idaho,  461,  122  Pac  851;  Som- 
mervllle  v.  Idaho  Irr.  Co.,  Ltd.,  21  Idaho,  546. 
123  Pac  802;  Henderson  r.  Coleman,  19 
Wyo.  183,  115  Pac  439,  1136;  17  a  J.  1002. 

Under  the  statutes  in  questlcm,  the  party 
committing  the  trespass  Is  liable  for  all  dam- 
ages sustained;  but  the  complaint  should  be 
sufficiently  specific  to  apprise  the  defendant 
of  the  natnie  and  elements  of  the  damase 
claimed. 

The  Judgment  and  order  denying  appel- 
lants* motl(m  for  a  new  trial  are  reversed. 
Costs  swarded  to  appdlants. 

MOBGAN,  a  J.,  and  BIOB^  J,,  ooocur. 


m  wr».  327) 

NORTH  LARAMIE  LAND  CO.  T.  HOFP- 
MAN  et  aL   (No.  967.) 

(Supreme  Court  of  Wyoming.    Oct  6,  1819.) 

1.  Attobrbt  Am)  ouanr  ^>10— Amnssioir 

TO  PBACnCK  or  NONBESIDENT  ATTOBIfETS  TOE 
P0BPOSSS  or  eiWGLE  CASE. 

Comp.  St.  1010,  f  966,  relating  to  admis- 
sion of  nonresident  attorneys  for  the  purposes 
of  a  pending  case  in  which  they  have  been  em- 
ployed, provides  for  admlBsion  of  nonresident 
attorneys,  not  as  members  of  the  bar  of  the 
state,  but  er  jrratla  for  the  occasion, 

2.  Attobiibt  and  ouxht  «a»10— Norani- 

DENT  ATTOBIfET  HOT  AUTHOKIZBD  TO  UQH 

PBOCKEDINOS  IIC  KBBOS. 
Comp.  St  1910,  i  966,  providing  that  BiOn- 
reildeut  attorneys  employed  as  counsel  "in  any 
case  pending  before  any  of  the  conrts  of  this 
state  may  be  admitted  for  all  the  purposes  of 
the  case,"  does  not  authorize  nonresident  at- 
torney to  sign  petition  in  error,  since  the  pro- 
ceedings In  error  are  not  "pending"  until  peti- 
tion  is  filed, 

[Ed.  Note.— For  other  definitions,  See  Words 
and  Phrases,  Flrrt  and  Second  Series.  Pendlnc.1 

8.  Appbaz.  and  Ebbok  «s>781— Right  to 
Move  to  Disiass  not  waived  bt  motioit 

TO  EZTENO  tike  FOB  BBIEF8. 

Defendants  in  error  did  not  waive  right  to 
move  for  dismissal  of  proceedings  in  error  by 
filing  a  motion  for  extension  of  time  within 
which  to  file  snd  serve  brief,  where  motion  for 
extension  and  motion  to  dismiss  were  made  on 
same  day,  and  the  motion  for  extension  was 
made  expressly  subject  to  mUag  on  modm  to 
diemlas. 
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4.  COTJBTB  «=>24r^UBI8DIOTIOK  OT  8UBJKCT- 
lUTTEB  nor  AC4)TTIBED  BT  AQBIBlOnVT. 

JnrudicU<m  of  the  mbjeet-matter  of  an  ae* 
tkm  cannot  be  conferred  1^  asreement 

Ob  AnOBITBT  AVD  OLIBIIT  FmnoK  hv 

nUHw  UQRBD  BT  novBsaiimn  AtToaniT  a 

HUXXITT. 

Under  Cemp.  St  1810,  H  9C9,  4377.  4422. 
6111,  petition  in  error  rigned  by  nonresident  at- 
tomeye,  vho  bad  not  requested  or  been  grant- 
ed permiBsion  to  aptiear  or  bees  admitted  for 
purpose  of  the  cause,  under  section  968,  Is  a 
nulHty;  tbe  attorneys  having  no  anthoii^  to 
appear. 

9.  Afpeai.  and  xbboe  ^98ei(2>— Toid  fiti- 

TXON  Ilf  BBBOB  DIBUanD. 
Where  petition  In  error  was  a  nullity,  be- 
cause signed  by  nonrerident  atbmieyat  ^oeeed- 
IngB  in  error  will  \f9  dismissed. 

Error  to  District  Court,  Platte  County; 
Willl&m  O.  Mentzer,  Judge. 

Proceeding  between  the 
Land  Company  and  Albert 
others,  Individoally  and  as  constituting  the 
Board  of  County  Oommlsslonera  of  Platte 
Connty,  Wye,  and  another.  The  North  Lar^ 
amle  Land  Company  brings  ema.  On  mo* 
tion  to  dismiss  proceedings  In  error.  Dis- 
missed. 

Pam  ft  Hard,  of  Chicago,  111.,  mnd  ^Wlam 
A.  Bluer,  of  Cheyenne,  tor  idalntitt  In  error. 

Klnkead  &  Henderaon,  of  Cheyenne,  for  de- 
fendants In  error. 

BBABD,  C.  J.  In  this  case  a  motl<Hi  by 
the  defendants  In  error  to  dismiss  the  pro- 
ceedings In  error  has  been  filed  and  submit- 
ted. The  ground  for  the  motion  Is  stated  in 
a  number  of  separate  paragraphs,  but  all  go 
to  the  single  question  of  the  sufflclracy  of  the 
petition  In  error  to  constitute  the  commence- 
ment of  proceedings  In  error,  or  to  give  tbe 
court  Jurisdiction  of  the  subject-mattor  of  tbe 
action.  It  appears  from  the  petlUon  on  file, 
and  It  Is  admitted,  that  said  petition  ts  sub- 
scribed "Pam  &  Hurd.  Attorneys  for  Plain- 
UT  in  Error,"  and  by  no  other  person  or  par- 
ty. It  Is  also  admitted  that  said  Pam  A 
Hnrd  are  not  members  of  the  bar  of  tills 
state,  or  licensed  to  practice  In  this  court, 
but  are  members  of  tbe  bar  of  the  state  of 
nilnols,  and  rralde  in  the  clt7  of  Chlcag<^  In 
said  state;  that  no  permission  has  been  re- 
quested by  them,  or  either  of  them,  to  appear 
as  attorneys  In  this  court,  nor  has  such  per- 
mlsdon  been  granted  to  them,  or  either  of 
tbem.  at  any  time,  nor  have  ttiey,  or  either 
of  them,  been  admitted  by  this  court  as  attor- 
n^B  for  the  pnrposes  of  this  case.  The  Bta^ 
ntes  of  this  state  regulatkig  proceedings 
In  error,  provide: 

Seedon  Bill,  Coup.  Stat.  ISIO;  "Hie  pro- 
ceediiigi  obtain  sneh  rererBal.  vacation,  or 
modlficatton,  shall  be  by  petition  fai  error,  filed 


In  a  conrt  having  power  to  make  tlie  revttsal, 

vacation  or  modification,  and  setting  forth 
the  errors  complained  of,"  etc 

The  statutes  govemlDg  pleadings  In  courts 
of  record  provide: 

"The  pleadings  are  the  written  statements  by 
the  parties  of  the  facts  constitnting  their  re- 
spective claims  and  defenses."  Section  4377, 
Id. 

"Every  pleading  and  motion  must  be  sub- 
scribed by  the  party  or  his  Bttomey.  •  •  •  »* 

Section  4422,  Id. 

The  statutes  prescribing  die  qualification 
of  applicants  £or  adml8sl<m  to  practice  as  at- 
torn^ at  law  inovide: 

"No  Mw  Shan  be  admitted  who  shall  not 
be  a  eltixen  of  the  United  States,  a  hmui  fide 
resident  of  this  state,  at  least  twent7-one  years 
of  age  and  a  person      good  moral  duuMurtw." 

Section  9Q0,  Id. 

And  b7  aectloD  966,  Id.,  it  Is  provided : 

"Members  of  the  bar  of  any  other  state,  di» 
trict  or  territory  of  the  United  States,  who 
may  be  employed  as  counsel  in  any  case  pend- 
ing before  any  of  the  courts  of  Hhia  state,  may 
be  admitted  for  aU  the  purposes  of  the  case  in 
wbidi  they  are  so  «npIoyed,  by  the  court  before 
•wtiA  said  case  Is  pending,  wUhont  enmlna^ 
tlon." 

[1]  The  attorney  of  the  party  to  an  action 
who  Is  authorized  to  subscribe  pleadings 
is  an  attorney  who  has  tbe  right  to  practice 
in  the  court  wherein  the  case  Is  pending; 
and  it  has  been  uniformly  held,  so  far  as  ws 
have  been  able  to  find,  that  a  nonresident  at- 
torney has  no  such  right,  acept  as  provided 
by  statute  or  rul^  of  court.  In  Bl<^rd8on 
T.  Brooklyn  City  &  Newttm  B.  B.  Co.,  22 
How.  Prac  (N.  T.)  36S,  It  was  held  Qiat— 

"An  attorney  at  law,  who  Is  a  umresident  of 

this  state,  has  no  authori^  or  right  t»»  and 
cannot,  practice  In  the  courts  of  this  State." 

(We  qaote  from  the  syllabus.) 

And  in  Newbui^r  et  al.  v.  Campbdll.  58 
How.  Prac.  (M.  Y.)  813,  it  was  held  that, 
where  a  Judge  knowingly  permitted  to  prac- 
tice in  his  court  one  not  regularly  admitted 
to  practice^  his  Judgment,  rendered  in  a  cause 
BO  conducted  in  viotatim  of  law,  is  void  and 
will  be  reversed.  See,  also,  Kaplan  v.  Ber^ 
man,  37  Misc.  Bep.  002,  76  N.  Y.  Snpp.  1002. 
In  Ellis  V.  Ungham  Connty,  7  IdahOk  86,  00 
Pa&  79.  It  is  said: 

"A  brief  has  been  filed  on  behaU  of  tin  r^ 
spondent,  signed  by  persons  who  are  not  mem- 
bers of  the  bar  of  this  court.  We  cannot  re- 
cdve  or  recognize  such  briefs,  and  said  brief  Is 
ordered  stricken  from  the  files.  The  action  of 
the  parties  who  filed  such  brief  Is  In  violation 
of  the  statutes  and  rules  of  this  court,  and  such 
practice  cannot  be  tolerated." 

In  Anderson  v.  Co<dln,  27  Idaho,  33^  146 
Fae.  286,  a  motion  to  strike  from  all  tbe  pap 
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pera  and  flies  originally  filed  In  the  Supreme 
Court  tbe  name  of  a  nonresident  attorney 
who  had  signed  the  same,  but  who  had  not 
been  admitted  to  practice  or  appear  In  the 
case,  was  sustained.  The  court  said: 

"We  do  not  wish  to  be  onderttood  as  heading 
that  the  district  courts  as  well  as  tills  court, 
have  not  the  inherent  power,  as  a  matter  of 

<M>mity,  to  permit  an  attorney  from  a  sister  state 
Or  territory  to  present  argument  hi  any  pend- 
ing caae ;  but  even  this  prerogative  should  not 
be  abused,  and  where  attorneys  from  sister 
states  or  territories  have  business  which  re- 
quires their  intermittent  appearance  in  tbe 
courts  of  this  state,  it  is  quite  proper  that  they 
should  comply  with  the  provisions  of  the  laws 
of  this  state  regulating  tlie  right  to  engage  In 
the  practice  of  their  profession  within  this  Ju- 
risdiction.** 

It  is  to  be  observed  that  the  statutes  of 
Idaho  upon  which  that  case  was  decided  re- 
quired all  pleadings  filed  in  the  district 
courts  or  the  Supreme  Ckturt  to  be  'signed  by 
a  resident  attorney  of  Idaha  But  as  we 
hold  that  the  attorney  of  the  party  who  is 
authorized  by  the  statutes  of  this  state  to 
subscribe  pleadings  is  an  attorney  who,  at 
the  time  the  pleading  is  filed,  is  authorized 
to  practice  In  the  conrt  wherein  the  pleading 
fs  filed  (of  which  we  will  speak  later),  the 
dedsloD  last  above  dted  is  applicable  to  the 
case  at  bar. 

A  statute  ot  Wisconsin  provided  that  at- 
torn^ of  other  states  which  granted  to  Wis- 
consin attorneys  like  privileges  should  be  ad- 
mitted to  practice  In  the  courts  of  Wisconsin. 
The  Supreme  Court  of  that  state  held  in  the 
Blatter  of  the  Hotlon  to  Admit  Ole  Hosness, 
Esq.,  a  Nonresident  AttOTO^,  to  the  Bar  of 
that  Oourt,  39  Wis.  fiOe,  20  Am.  Rep.  55,  that 
he  could  not  be  admitted  and  licensed  aa  a 
member  of  the  bar  of  that  state,  but  thftt  the 
practice  of  tbe  courts  of  record  in  fbs  sever- 
al states  to  admit  membm  of  the  bar  In 
other  states  to  appear  u  counsel  on  the 
trial  or  arguinoit  of  causes  ex  gratia,  for  tbe 
occasion,  weIb  what  was  intended  by  the  stat- 
ute, saying: 

"It  would  be  an  anomaly,  dangerous  to  the 
safe  administration  of  justice,  that  the  office 
should  be  filled  by  persona  residing  beyond  the 
Jurisdiction  of  the  court,  and  practically  not 
subject  to  its  antbority.  We  take  It  that  mem- 
bers of  the  bar  of  this  state  lose  their  right 
to  practice  here  by  removing  from  the  state. 
After  they  become  nonreddents,  they  can  ap- 
pear In  courts  ot  this  state  ex  gratia  only. 
Our  courts  cannot  have  a  noumrident  bar.** 

The  conrt  further  said : 

"That  it  is  difficult  to  believe  that  chapter 
00  of  1805  was  intended  to  do  more  than  to 
authorize  the  appearance  here,  as  counsel  In 
tba  trial  and  argmnent  of  causes,  oi  gentlemen 
ot  the  bar  of  other  states.  If  intended  to  do 
that,  It  was  probably  unnecessary.  If  intend- 
ed to  do  more,  it  was  clearly  without  the  power 
of  the  Legislature.** 


For  the  reason  that  the  genQeman  whose 
admission  was  moved  was  not  a  resident  of 
the  state,  the  motion  was  denied.  To  the 
same  effect  see  In  re  Admission  to  tlie  Bar, 
61  Neb.  68,  84  N.  W.  611,  and  In  re  Boblnsoo, 
82  Neb.  172,  117  N.  W.  862,  17  Ann.  Caa  87a 
The  statutes  of  this  state  are  in  harmony 
vrith  those  dedslona,  and  permit  and  provide 
for  the  admission  of  nonresident  attorneys, 
not  as  members  of  tbe  bar  of  tUs  state,  bat 
ex  gratia,  for  the  oocaslm. 

In  Toumans  v.  Hanna,  86  N.  Dl  470, 160  N. 
W.  706, 161  N.  W.  797.  Ann.  Oas.  1817B,  263, 
It  Is  stated  that  nonresident  attorneys  wets 
not  entitled  to  practice  In  the  courts  of  tlut 
state  at  all,  except  by  courtesy  ftnd  permis- 
sion. A  brief  presented  by  a  membw  ot  the 
Imr  ot  New  Jers^  who  has  .not  been  licensed 
to  practice  as  a  counselor  at  law  will  not  be 
received.  Duysters  v.  Crawford,  69  N.  J. 
Law,  229,  54  AtL  823.  See,  also,  Fallon  r. 
State,  8  Ga.  App.  476,  69  S.  E.  692,  and  Robb 
V.  Smith,  8  Scam.  (lU.)  4& 

[3]  In  the  present  case,  Pam  A  Hurd  being 
n<mresidait  attorneys,  and  not  even  having 
requested  or  been  granted  permission  to  ap- 
pear in  this  court,  and  not  having  been  ad- 
mitted In  this  oourt  for  any  purpose  In  the 
cause,  no  act  of  thdrs  as  such  attorneys  can 
or  will  be  recognized  by  the  conrt  The  petl- 
tloQ  in  error,  not  b^g  snbecrlbed  1^  any  one 
authorised  to  do  so,  is  not  such  a  petition  as 
will  invoke  the  Jurisdiction  at  tbe  court,  is  a 
nullity,  and  should  be  stridcen  firran  the 
files.  Indeed,  the  statute  does  not  empower 
tbe  court  to  admit  nonresident  attorneys  fn 
the  purpose  of  bringing  an  action,  but  wly  to 
admit  tlian  In  a  pending  actikm ;  and  as  pio- 
ceedlngs  in  error  are  required  to  be  com- 
menced by  filing  ot  a  petition  In  error,  it 
is  clear  that  the  proceedings  are  not  pending 
until  such  petition  is  filed,  so  as  to  permit 
the  admission  of  a  nonresident  attorney  for 
the  purposes  of  the  case  (and  that  is  the  full 
extent  to  which  he  can  be  admitted).  Id 
other  words,  no  permission  can  be  given  by 
the  court  to  a  nonresld^t  attorn^  to  Insti- 
tute the  proceeding. 

[S-t]  It  is  argued  that;  Inasmndi  as  coun- 
sel for  defendants  in  error  filed  a  motion  for 
an  extensioa  of  time  within  which  to  file  and 
serve  a  brief  in  the  caae,  they  waived  their 
right  to  move  for  a  dismissal  of  the  proceed- 
ings In  eeroT.  The  motion  for  an  extoislon 
of  time  to  file  brief  was  filed  Qie  same  day 
as  the  motion  to  dismiss,  and  was  made  ex- 
pressly subject  to  the  ruling  on  the  latter 
motion.  Even  If  that  bad  not  beoi  done,  it 
is  weU  settled  that  Jurisdiction  of  the  snb- 
Ject>matteT  ot  an  action  cannot  be  conferred 
by  agreement  or  waiver.  There  being  no 
sufficient  petition  in  error  filed  in  the  case; 
tbere  Is  nothing  requiring  or  authorizing  ttw 
conrt  to  consider  or  detemdm  ttw  alleged 
errors  of  the  trial  court. 
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Tlie  motion  of  defenOanti  In  error  to  dls- 
mlM  the  proceedings  In  error  wfll  hare  to  be 
gran  ted,  and  the  proceedings  In  error  dis- 
missed :  and  It  Is  so  ordered. 

Dismissed. 


FOTTBB  and  BLTDENBUROH.  JJ., 
cur. 


eon- 


(26  Wyo.  nt) 

0IATB  «x  fel.  LEAZBNB;  v.  TBUB,  SUte 
Bn^neer.  (Na  977.) 

(Supreme  Conrt  of  Wjromlnc.    Oct  6,  1919.) 

1.  CouBTB  «=»20d(20)— JmxsDicnoir  of  8u- 

PBEME  OOUBT  SDCH  AS  IB  COIfTKBRKn  BT  COV- 

snrcTioN. 
The  original  jurisdiction  of  the  Supreme 
Court  is  conferred  hj  the  OonstltntiOD,  the  court 
having  only  audi  powers  in  cases  originallT' 
brought  in  such  court  as  are  directly  conferred 
by  the  Constitotlon,  or  sudi  as  are  necaasary  to 
a  fan  exercise  of  the  powers  eonfbrred. 

2.  GoUBTS  «=>207(5)--Sdpbkmk  Gockt  has 

ONLT  SUCH  JTJBISDICnON  AS  TO  WHITS  OV 
PROIIIBITION  AS  QIVEN  BT  CONSVITUTIOIT. 

The  Supreme  Court  has  only  twA  Jurisdic- 
tion to  Issue  writ  of  pn^bltion  and  other  writs 
as  Is  dlrecUy  conferred  by  the  Constitution,  or 
necesaary  to  a  foil  exen^  of  Ae  powera  eoB< 
Asrred. 

S.  PpOHIBmOH  4Si»6(2)— SUFBEHB  CoOVF  HAS 
HO  JUSISDIonOH  TO  ISSUK  WUT  TO  SXATS 
BlfOINEEB,  ni  HOT  BlZlia  AH  "iHnBIOB 
OOUBT." 

Under  Const  art  6,  H  %  9>  preseilbinr  Jn- 
ilsdictimi  of  Supreme  Court  and  limiting  Its 
power  to  issue  writs  of  prohibition  to  Its  appel- 
late or  rerlsed  jurisdiction,  except  aa  enlarged 
by  its  ''general  superintending  control  over  all 
inferior  courts,"  Supreme  Court  has  not  original 
jurisdiction  to  issue  writ  of  prohibition  against 
State  Engineer  to  restrain  him  from  holding  a 
threatened  hearing  seeking  to  caned  a  penult 
to  eoDStruet  a  roeerrotr,  under  Oomp.  St  1910; 
H  74S-'nE2,  ^  State  Biq^neer  not  bdng  an 
'inferior  court**  wiUiln  the  Constltntlnt. 

(Ed.  Note^For  otiier  dtfnltions,  aee  Words 
and  Phrases,  filrat  and  Second  Series*  Inferior 
Oonrts.] 

Original  proceedings  In  prohibition  by  the 
State  of  Wyoming,  on  the  relation  of  John 
W.  Leazenby,  against  James  B.  True,  State 
Knglneer.  Writ  denied,  and  petitton  din- 
mliaed. 

Oorthell.  McCoUoutfi  A  Gortbdl.  of  Lan- 
mie,  tm  plaintiff. 

W.  L.  Walls,  Atty.  OeiL,  and  W.  B.  HnUen, 
of  Gbeyenne,  for  d^endant 

BLTDFNBUBGH,  J.  This  la  a  prooeedlns 
toToUng  the  original  Jorlsdlctlon  of  Oiia 
ooort  to  IsBne  a  writ  of  prolilbltlon  against 
the  State  Englnew  to  restrain  htm  from  liold- 
Ing  a  threatened  hearing  seeking  to  cancel 


a  permit  tlieretofioTe  lasned  to  oonstmet  a  res- 
ervoir to  conserve  and  impoond  tb»  waters 
of  Ham^  creek,  in  Albany  connty,  Wyo. 

The  relate  alleges  In  bis  petition  tliat  on 
August  10, 1914,  one  D.  C  Bun  tin  made  and 
filed  in  the  <^ce  of  the  State  Engineer  an 
application  for  a  permit  to  construct  the  Har^ 
ney  creek  reservoir  In  due  form,  nnder  the 
provisions  of  chapter  BO  (sections  743-7S2), 
Wyoming  Compiled  Statutes  1910,  and  tba 
application  la  set  out  In  fnll  In  the  petltlcML 
That  tbe  State  Engineer  tti^  in  office  on  the 
26th  day  of  SeiHember,  1914.  approved  said 
appllcatlmi.  and  Indcffsed  thereon: 

"The  State  of  Wyoming,  State  Eaglnesf's  Ot 

fice— ss.: 

*^is  Is  to  certl^  that  I  have  examined  the 
foregoing  application,  and  do  hereby  grant  the 
same  subject  to  tiie  followliv  Umltatfma  and 
conditions: 

"Primary  Permit  Application  Cor  seoondaiy 
permit  describing  lands  to  be  irrigated  to  be 
fil^d  prior  to  August  1,  191S. 

"Construction  of  proposed  works  shall  bcflB 
within  one  year  from  date  of  approval. 

"The  time  for  completing  the  woA  shall 
terminate  on  December  31,  1819. 

"Witness  my  hand  this  25th  day  of  Septem- 
ber, A.  D.  1914. 

"A.  J.  Paiahan,  State  BoghMter.*' 

And  that  on  July  31, 1A15,  the  State  Bngi- 
Deer  made  the  firilowing  Indorsemrat  on  aald 

application : 

"Notice  of  commencement  of  woric  recorded 
July  31^  1016.  Time  for  filing  secondary  appli- 
cation extended  to  January  31, 1916.  (See  letter 
from  D.  G.  Buntin,  July  80, 1915.) 

"James  B,  Tnie,  State  En^neer. 

"July  81, 1815.** 

niat  said  Buntin  on  the  28th  day  oC  Fet>- 
ruary,  1017%  aold,  assigned,  and  transftered 
to  tile  relator  all  hie  r^ts  under  said  per- 
mit; that  W.  a  Thomas  and  John  H.  Davis, 
copartners  as  Davis  ft  Thomas,  on  i^tril  24, 
1018,  filed  an  a|K»Ucatlon  In  the  ofBoe  ot  the 
State  Engineer  for  the  can  elation  of  Qm  re- 
lator's vetndt  tta  the  reasons  that  Buntin 
had  tailed  to  file  Ida  secondair  arollcatian; 
had  Called  to  begin  Uie  construction  of  Out 
proposed  work  within  one  year  from  the  date 
of  approval  ot  the  aroUcation;  that  Davis  ft 
Thomas  hold  Interest  In  the  waters  of  Har- 
ney creek,  whldi  is  greatly  injured  by  having 
the  Buntin  appUcatloa  stand  of  record ;  had 
upended  large  sums  of  nencv  In  construct* 
Ing  tibe  <3oIumlnis  reservoir;  and  accompa- 
nied said  application  for  cancellation  by  att- 
davits  supporting  tiie  statements  contained 
therein,  aU  bdng  set  out  in  fnll  In  the  peti- 
tion; that  oo  June  IS,  191^  Qie  State  Engi- 
neer notifled  relatcur  that  a  hearing  would  ba 
had  before  the  State  Engineer  for  the  tmr- 
pose  of  hearing  and  det^mining  the  allega- 
tions contained  In  the  appUcatloa  at  Davis 
ft  Thomaa  to  cancel  his  permit;  fliat  on  June 
24, 1819,  Davis  ft  Thomaa,  Iqr  their  attomeyi 
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and  the  relator,  hj  hla  attorney,  appeared  be- 
fore the  State  Engineer,  and  thereap<xi  the 
relator  objected  and  protested  against  the 
State  Engineer  holdli^  said  hearing  on  the 
groand  that  the  State  Engineer  was  without 
jurisdiction  and  authority  to  hold  said  hear- 
ing, and  had  no  power  conferred  upon  him  to 
hear  and  determine  the  cancellation  of  relat- 
or's permit,  whereupon  the  State  Engineer 
announced  his  decision  and  determinatlou 
that  he  had  Jurisdiction  to  hear  and  deter- 
mine the  said  matter  and  to  cancel  said  per* 
mit,  and  thereupon  adjourned  the  said  hear- 
ing until  June  28,  1919;  that  rdator's  proj- 
ect la  not  of  the  character  mentioned  Id  sec- 
tions 746  and  747  of  the  Wyoming  Compiled 
Statutes,  and  was  not,  In  the  opinion  of  the 
State  Engineer,  such  as  to  require  the  ap- 
pointment of  an  assistant  engineer  or  the  su- 
perrlslon  of  said  work,  but  was  supervised 
and  constructed  by  the  relator  himself,  and 
was  completed  by  the  relator  prior  to  Decem- 
ber 31, 1918,  without  supervUilon  on  the  part 
of,  or  under  the  authority  of,  the  State  Engi- 
neer. Then  follows  the  all^atlon  that  the 
State  Engineer  has  no  Jurisdiction  or  author- 
ity to  hold  the  hearing  or  cancel  the  permit, 
and  that  he  is  nsurplng  Judicial  or  quasi  Ju- 
dicial power,  and  that  he  intends  and  threat- 
ens to  proceed  farther  with  said  hearing,  and 
to  take  evidence  concerning  the  compliance 
of  the  relator  with  the  conditions  of  said  per- 
mit, and  to  decide  the  question  of  the  cancel- 
lation of  the  permit 

It  is  further  alleged  that  the  relator  has  no 
adequate  remedy  other  than  the  writ  of  pro- 
hibition prayed  for,  and  that  he  has  expend- 
ed $3,600;  that  he  needs  all  the  water  that 
can  be  stored  In  said  reservoir  for  use  In  Ir- 
rigating his  lands  underlying  the  same,  and 
If  the  defendant  Is  permitted  to  proceed  with 
the  hearing,  and  to  cancel  said  permit  be 
will  be  deprived  of  the  use  of  endi  waters  for 
an  Indefinite  time  during  the  hearings  and 
determination  of  the  matter  before  the  State 
Engineer,  the  Board  of  Control,  and  the  vari- 
ous appeals  to  the  courts,  and  will  be  com- 
pelled to  produce  and  examine  witnesses  at 
great  expense,  without  any  security  or  re- 
course tor  costs  or  expenses,  and  if  his  per- 
mit Is  canceled  he  would  be  deprived  of  the 
right  to  proceed  to  apply  the  waters  to  bene- 
ficial use,  and  to  complete  his  appropriation 
of  the  public  waters,  whereby  he  would  suf- 
fer great  and  Irreparable  injury.  It  Is  then 
stated  that  the  real  parties  In  interest  are 
Davis  &  Thomas,  the  protestants  upon  whose 
application  the  proceedings  before  the  de- 
fendant have  been  taken  and  conducted. 
Then  follows  the  prayer  for  a  writ  of  prohi- 
bition to  issue  to  restrain  the  defendant,  hla 
fluccessors  In  office,  and  all  persons  acting  un- 
der  or  In  aid  of  them,  from  further  proceed- 
ings In  the  matter  of  ttie  bearing  pending  this 
proceeding,  and  Oiat  upon  a  hearing  In  this 
proceeding  such  writ  be  made  absolute;  that 
the  relator  be  restored  to  all  bis  righta;  etc. 


Upon  tbB  presratation  of  the  petltiMi,  an  al- 
ternative writ  of  prohibltlcm  and  an  order  to 
the  State  Engineer  to  show  cause  on  July 
26,  1919,  why  said  writ  should  not  be  made 
absolute,  was  issued. 

The  defendant  filed  a  demurrer  to  the  pett^ 
tlon,  setting  up : 

"First.  That  it  does  not  appear  from  the  peti- 
tion of  the  plaintiff  on  file  herein  that  the  plain- 
tiff has  an;  right  to,  or  cause  for,  the  writ  of 
prohibition  prayed  for  In  his  petition.  Second. 
That  the  petition  of  the  plaintiff  on  file  herein 
does  not  set  forth  the  facts  sufficient  to  entitle 
the  plaintiff  to  the  rdief  prayed  for  or  to  any 
relief  of  any  kind  or  ebaracter.  Third.  That 
the  court  has  no  jurisdiction  of  the  subject- 
matter  or  tiie  sabjeet  of  the  action.  Fourth. 
That  the  facts  stated  In  the  plalntifl*s  petition 
are  not  suffldent  to  constitnts  a  cause  of  ae- 
don." 

The  case  was  heard  on  the  demurrert  the 
attorney  for  Davis  &  Thomas  Joining  In  Che 
argument  In  behalf  of  the  demurrer. 

It  was  claimed  on  behalf  of  the  defendant 
that  be  was  an  administrative  officer,  and  that 
the  duties  in  relation  to  the  control  and  dis- 
tribution of  the  waters  of  the  state  were  of 
an  administrative  character;  that  under  the 
provisions  of  chapter  69,  Wyoming  Compiled 
Statutes  1910,  he  was  given  the  power  to  can- 
cel any  permit  for  noncompliance  with  any 
of  the  provisions  of  the  chapter,  and  that  the 
language,  "and  the  state  engineer  Is  hereby 
authorized  to  canc^  any  permit  wherein'  tb<* 
provisions  of  the  above  sections  have  not 
been,  or  are  not  being,  compiled  with,"  con- 
tained In  section  748,  gives  such  authority, 
"the  above  sections"  referring  "to  all  the  pre- 
ceding sections  of  tbe  chapter,  and  the  hear- 
ing contemplated  In  this  case  was  merely  for 
tbe  purpose  of  ascertaining  tbe  facts  upon 
which  to  exercise  such  administrative  func- 
tions, and  therefore  could  not  be  reached  by  a 
writ  of  prohibition;  that  the  statute  pro- 
vides for  appeal  to  the  Board  of  Control,  and 
from  it  to  the  district  court,  and  thence  to 
this  court,  and  the  writ  of  prohibition  cannot 
be  used  in  place  of  an  appeal  proceeding  or 
proceeding  In  error;  "that  the  State  Engi- 
neer is  not  an  Inferior  court,  nor  a  tribunal 
of  any  kind  whose  executive  acts  in  the  line 
of  his  prescribed  duties  are  subject  to  oontnA 
by  the  writ  of  prohibition." 

On  the  other  hand,  it  is  contended  on  b^ 
half  of'  the  relator  that  the  writ  of  prohibi- 
tion 1b  not  only  to  restrain  inferior  cou  -ts  or 
judicial  tribunals,  but  also  to  restrain  the 
exercise  of  judicial  or  quasi  judicial  func- 
tions or  power  by  administrative  tribunals 
or  administrative  officers  who  attempt  to 
usurp  such  powers  without  lawful  authority; 
that  tbe  bearing  proposed  and  the  cancel- 
lation of  the  permit  is  a  judidal  ^oceed- 
iug  and  determination  of  property  rights 
between  adversaries,  and  of  a  Judicial  diai- 
acter;  that  no  power  Is  attempted  to  be 
givot  to  tbe  State  Engines  to  canod  audi 
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ft  permit  as  that  of  flie  relator;  tbat 
section  748,  and  the  language  employed 
ther^.  "above  sections,"  refers  to  sectlona 
746  and  747  solely  as  the  sections  mentioned 
in  section  748,  and  to  no  other  sectlonB  of  the 
chapter:  that  If  the  law  attempted  to  give  to 
the  State  Engineer  Judicial  power  It  would  be 
unconatltatlonal ;  that  the  State  Engineer 
bad  no  power  to  Impose  tbe  condition  as  to 
time  for  filing  a  secondary  permit,  and  it  is 
tbwefmre  Toid ;  that  tills  Is  a  proper  case  tor 
ft  wzlt  of  pnAlbltlon.  and  no  otba*  adeanate 
remedy  exists. 

We  ar^  at  the  ontsett  confronted  with  a 
question  ot  Jarlsdlctloa— wbetber  tills  oonrt 
lias  original  Jntisdlctlon  to  Issue  a  writ  of 
prohibition  in  a  case  of  this  mnd  against  the 
State  Engineer.  In  the  earlier  cases  in  this 
court*  where  tbe  or^^nal  Jnrlsdlctlim  of  this 
court  was  Invoked  to  laane  writs  of  problU- 
tlon»  It  was  -contended  that  this  oonrt  bad 
power  to  Issue  the  writ  only  In  cases  coming 
Iwre  on  proceedings  in  the  nature  of  appeal 
or  proceedings  in  OTiur.  Dobson  v.  West* 
helmer  et  al^  6  Wya  34,  S6  Pac.  626;  State 
ex  reL  Hau  t.  Aushorman,  11  Wyo.  410,  72 
Pac  200,  73  Pac  548.  But  In  those  cases  it 
was  beld  tbat  the  or^nal  power  to  Issue  the 
writ  was  not  confined  to  cases  which  first 
reached  this  court  by  appellate  proceedings, 
but  It  was  beld  that  by  the  provision  of  the 
Constitution  giving  "general  superintending 
contnA  over  all  Inferior  courts"  this  court 
was  vested  with  original  jurisdiction  In  prop- 
er cases  to  Issue  writs  of  prohibition  to  re- 
strain the  action  of  Inferior  courts  in  excess 
of  their  Jurisdiction. 

[1]  The  original  Jurisdiction  of  this  court 
is  conferred  by  the  Constitution,  and  It  has 
only  such  power,  In  cases  originally  brought 
here,  as  is  directly  conferred  by  that  Instru- 
ment, or  that  is  necessary  to  n  full  exerdse 
of  the  powers  conferred.  16  C.  J.  730,  731, 
1025;  7  R.  O.  L.  1030,  1072,  1076,  1077  ;  82 
Cyc.  623. 

[2]  And  this  applies  to  the  writ  of  prohlM- 
tttm  and  other  writs.  22  B.  O.  L.  26.  Tbe 
sections  of  the  Constitution  applicable  are 
sections  2  and  8  of  artlde  fi^  whldi  are  as 
follows: 

"Sec.  2.  Tbe  Supreme  Court  shall  have  gen- 
eral appellate  jurisdiction,  coextensive  with  tbe 
state,  in  both  civil  and  criminal  causes,  and 
shall  have  a  general  superintending  control  over 
all  inferior  courts,  under  Buch  roles  and  regi^- 
tions  as  may  be  prescribed  by  law. 

"Sec;  The  Supreme  Court  shall  have  origi- 
nal Jurisdiction  in  quo  warranto  and  mandamus 
as  to  all  state  officers,  and  la  habeas  corpus. 
The  Supreme  Court  shall  also  have  power  to 
issue  writs  of  mandamus,  review,  prohibition, 
habeas  corpus,  certiorari,  and  other  writs  neces- 
nry  and  proper  to  the  complete  exercise  of  its 
appellate  and  revisory  jurisdiction,  Each  of  the 
Jadges  shall  have  power  to  issue  writs  of  habeas 
corpus  to  any  part  of  the  state  upon  petition 
by  or  on  behalf  of  a  person  held  in  actual  cui^ 
tody,  and  may  make  such  writs  returnable  be- 


fore himself  or  before  the  Supreme  Cour^  or 
before  any  district  ooort  of  iJie  state  or  any 

judge  thereof." 

In  the  Constitutions  of  a  number  of  the 
states  original  Jurisdiction  Is  glvai  the  Su- 
preme Court  to  issue  writs  generally  without 
limitation,  and  In  sucit  cases  It  Is  generally 
held  that  tbe  writ  of  prohibition  may  Issue 
to  any  inferior  tribunal  having  Judicial  or 
quasi  Judicial  powers,  whether  called  «  court 
or  not,  and  even  In  extreme  cases  to  strictly 
administrative  boards  or  officers  who  attempt 
to  usurp  judicial  functions.  22  B.  C.  L.  14, 
15,  17;  32  Cyc.  601.  But  it  was  originally 
only  directed  to  a  court  It  la  defined  by 
Blackstone  as  a  writ  "directed  to  the  judge 
and  parties  of  a  suit  In  any  Inferior  court, 
commanding  them  to  cease  from  the  prosecu- 
tion thereof  upon  suggestion  tbat  either  tbe 
cause  originally  or  some  collateral  matter 
arising  therein  does  not  belong  to  that  Juris- 
diction but  to  the  cognizance  of  some  other 
court."  8  Black.  Com.  112.  But  It  will  be 
noticed  that  the  original  power  granted  this 
court  by  the  Wyoming  Constitution  is  much 
more  restricted  than  In  tbe  states  referred  ta 
The  power  to  issue  these  prerogntlve  writs  Is 
confined  to  Its  appellate  and  revisory  jurisdic- 
tion, except  as  enlarged  by  its  "general  su- 
perintending control  over  all  Inferior  courts.' 
And  OS  to  state  officers,  the  original  JurisdltN 
tlon  Is  limited  to  quo  warranto  and  manda- 
mus. 

In  Dobson  v.  Westh^mer,  supra,  this  court 
intimated  at  least  that  Its  original  Jurisdic- 
tion to  issue  the  writ  of  prohibition  was  con- 
fined to  inferior  courts.  Chief  Justice  Groes- 
beck,  in  the  opinimi  in  that  cas^  said : 

**So  it  appears  that,  either  under  tbe  common 
law  or  1^  virtue  of  a  statute,  the  writ  will  not 
lie  except  to  prevent  the  encroachment  of  jaris- 
diction  1^  courts,  or,  at  the  fortlies^  bodies 
exercising  quasi  Jndl<!ial  functloiis." 

And  State  ex  reL  Mau  v.  Auaherman  goes 
no  further  than  to  hold  that,  mder  the  power 
of  "superintending  control,"  this  court  has 
original  jurisdiction  to  issue  the  writ  of  pro* 
hibitlon  to  inferior  couits;  Judge  Potter  in 
the  opinion  in  that  case,  after  discussing  tbl^ 
provision  of  the  Constitution,  saying: 

"We  are  of  the  opinion,  therefore,  that  this 
court  is  vested  with  jurisdiction  in  proper  casea 
celling  for  Ita  exercise  to  issue  writs  of  prohibi' 
tlon  to  restrain  tbe  action  of  inferior  courts  i» 
excess  of  their  jurisdiction." 

It  then  remains  to  consider  whether  tbr 
writ  of  prohibition  asked  for  here  Is  directed 
to  one  of  tlie  Inferior  courts  of  the  state. 

The  State  Engineer  |g  a  oonstltntltHial  state 
officer,  endowed  with  certain  admfnistrattve 
duties  relating  to  the  public  waters  of  the 
state,  but  is  nowhere  thwdn  mentioned  as  a 
court  or  given  judicial  functions,  and  It  would 
seem  that  a  constitutional  provision  using 
the  words  "Infraior  courts"  was  Intended  to 
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mean  Uiobo  conrta  mentioned  or  provided  for 
in  tbe  Ctmstltiitlon.  But  we  are  not  wltbovt 
authority  for  the  proper  construction  of  this 
OHUtitiitloDal  language.  The  Constitution  of 
South  Cnrollna  In  this  respect  Is  as  follows 
(section  4  of  article  4): 

"The  Supreme  Conrf  shall  hare  appellate  Ja- 
risdictioa  only  in  cases  of  chancery,  and  shall 
coDStitate  a  oonrt  for  the  correction  of  errors 
at  law,  under  sudi  regalatlons  o  the  General 
Assemtfly  may  by  law  prescribe;  Prorlded,  tbe 
said  court  shall  always  have  power  to  Issue 
writs  of  injunction,  mandamus,  quo  warranto, 
habeas  corpus,  and  wash  other  ori^iual  and  reme- 
dial writs  as  may  be  necessary  to  give  it  a  gen- 
eral supervisory  contrtd  over  all  other  courts 
In  this  states" 

7%l8  provislni  Ifl  mbstanttally  like  the  cm 
In  the  Wyomii^  ConsUtntlon.  In  the  case  of 
State  ex  reit  Blchland  Coun^  r.  C<dnnihla, 
16  S.  O.  412,  On  Smoemn  Oonrt  Soath 
Carolina  said: 

"It  will  thus  be  sea  tliat  this  court  has  pow- 
er to  issue  certain  specified  writs  In  any  case 
where  such  a  remedy  may  be  appropriate  (Wal- 
lace T.  Hsyne  and  Mackey,  8  S.  G.  S74),  and 
that  it  alao  has  power  to  issue  such  other  origi- 
nal and  remedial  writs  as  may  l>e  necessary  to 
give  it  a  general  snperrisory  control  over  all 
otiier  courts  In  the  state.  Accordingly  it  has 
been  held  that  when  tliis  eonrt  la  asked  to  issue 
a  writ  which  is  not  among  those  sped&cally 
named  in  the  above^dted  section  <rf  the  Consti- 
tntion.  it  must  be  msde  to  appear  that  the  writ 
la  asked  for  to  enable  this  conrt  to  exercise 
some  supervisory  control  over  some  one  of  the 
courts  of  this  state,  as  this  court  has  no  power 
to  issue  such  a  writ  except  to  some  cue  of  the 
courts  of  this  state  for  the  purpose  above  In- 
dicated. •  *  *  This  unrestrained  right,  as 
to  the  writs  sped&ed,  docs  not  attach  to  "other 
orlpnal  writs,"  In  which  Utat  now  sought  la 
Included.  The  very  qualification  which  is  an- 
nexed shows  tbst  the  power  is  restricted,  and 
that  a  more  limited  Jorisdlctlon  was  Intended.' 
*  *  *  Whenever  this  court  Is  asked  to  issue 
one  of  the  writs  not  specifically  mentioned  In 
the  above-dted  section  of  the  Constitation,  It  is 
necessary  to  make  It  appear:  (1)  That  the  writ 
is  to  go  to  one  of  the  courts  of  this  state;  (2) 
that  such  writ  is  demanded  for  the  purpose  of 
ensbllng  this  conrt  to  exerdse  some  supervisory 
control  over  tbe  court  to  which  the  writ  Is  to 
be  directed.  •  •  •  Hence  the  first  Inquiry  is 
whether  the  writ  asked  for  is  to  go  to  one  of 
the  courts  of  this  stste;  snd,  second,  whether 
such  writ  Is  demanded  for  the  purpose  of  en- 
abling this  court  to  excrriae  some  supervisory 
control  over  the  conrt  to  wlilch  it  Is  to  be  di- 
rected. The  body  to  which  the  writ  U  to  be 
directed  Is  tiie  body  In  which  the  municipal 
authority  of  the  city  of  Columbia  Is  vested,  call- 
ed In  the  set  Incorporating  Raid  city  The  Mayor 
and  Aldermen  of  the  City  of  Columbis,'  and  the 
questions  are  whether  that  tiody  Is  such  a  court 
as  is  contemplated  by  the  Conatitution,  snd,  If 
so,  whether  the  writ  is  demanded  for  the  pur- 
pose of  enabling  this  court  to  exercise  some 
supervisory  conirol  over  such  body  acting  in  Ita 
judicial  capacity.** 

And  npon  rehearing  of  the  Jurisdictional 
^lesUon  In  State  ex,  reL  Bldiland  County  t. 


Colnnibla,  17  8.  d  80;  where  ft  was  aigoed 
that  "because  the  act  •  •  •  sought  to  be 
restrained  Is  an  act  of  a  Judldal  nature  It 
must  necessarily  be  r^rded  as  the  act  of  a 
court,  and  therefore  this  court  would  have 
original  Jurisdiction  to  Issae  the  writ,'*  that 
court  said: 

"It  does  not  follow,  however,  that  a  judicial 
act  can  only  be  performed  by  a  Aurt.  There 
is  no  reason  wtiy  tbe  Legislature  may  not  en- 
trust tiie  performance  of  acts  of  a  Judicial 
nature  to  persons  and  bodlea  eorporats  who  do 
not  constitute  one  of  the  courts  of  the  state, 
and  it  Is  the  constant  habit  to  do  so.  Tlie 
Legislature  has  at  various  times  conferred  upon 
derlu,  sherifEs,  and  many  other  officers  the  pow- 
er to  perform  judicial  acts,  in  the  sense  that 
they  involve  the  exerdsa  of  judgment  and  dis- 
cretion; snd  we  do  not  understand  that  It  was 
ever  supposed  that  such  officers  were  thereby 
constituted  courts.  •  *  •  There  Is  necessari- 
ly involved  tn  the  idsa  of  a  conrt  that  of  a 
tribunal  empowered  Co  hear  and  determine  iasuea 
between  parties,  upon  pleadings,  either  wal  or 
writien.  and  upon  evidence  to  be  adduced  under 
well-defined  and  estsblished  rules*  aocwding  to 
settled  prindptes  of  law." 

And  in  Hunter  t.  tfoore,  39  S.  CL  994.  17 
S.  E.  797,  approving  the  dedslon  in  State  ▼ 
Ck>lumbla,  supra,  the  court  said: 

"It  was  there  condusively  determined  tiiat 
the  Supreme  Court,  in  the  exerdse  of  its  origi- 
nal jurisdiction,  has  no  authority  to  issae  a 
writ  of  prohibition,  unless  it  is  directed  to  one 
of  the  courts  of  the  state,  tn  the  purpose  of 
enabling  the  Supreme  Court  to  enrdse  a  super- 
visory control  over  the  court  to  which  it  Is 
directed.  *  *  *  So  that  the  only  remaining 
question  in  this  case  Is  whether  the  writ  of  pro- 
hibition asked  for  here  is  to  be  directed  to  one 
of  tbe  courts  of  the  state  for  the  purpose  of 
keeping  It  within  the  limits  of  its  jurisdiction. 
It  seems  to  us  too  dear  Cor  argument^tbat  the 
town  conndl  of  Tco-kvlHe  la  not  one  of  the 
courts  of  the  state  referred  to  In  sectioB  4  of 
article  4  of  the  Constitution,  thongb  Invested,  it 
may  be,  with  certain  judldal  powers  for  certain 
prescribed  purposes." 

[8]  So  here  it  Beena  to  us  too  dear  for  ar- 
gument that  the  State  Engineer  la  not  one  of 
the  Inferior  courts  of  this  state  referred  to 
In  section  2  of  article  6  of  the  Constitution. 

As  to  whether  a  court  of  general  original 
Jurisdiction,  like  our  district  courts,  would 
have  authority  to  Issue  a  writ  of  prohibition 
against  an  administrative  officer  such  as  the 
State  Engineer,  when  It  Is  allied  that  he  has 
usurped  judldal  powers  without  authority  of 
law.  there  seems  to  be  some  conflict  o£  author- 
ity, and  It  Is  not  necessary  to  dedde  in  this 
cajse,  and  we  do  not  dedde.  Tbe  questions 
raised  bjr  the  parties  In  thia  case  as  stated 
herein  are  interesting  and  important,  but,  as 
we  hold  that  this  court  has  no  original  Juris- 
diction to  issue  the  writ  of  prohibition  In  a 
case  of  this  character,  it  becomes  not  only  un> 
necessary,  but  improper,  for  us  to  consider  or 
determine  those  questions  in  this  case. 

We  bold  that  this  court,  onder  the  Gonatt- 
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tatlOD,  bas  no  original  Jurisdiction  to  issue 
a  writ  of  prohibition  to  the  State  Engineer, 
and  therefore  the  demurrer  will  be  sustained, 
the  writ  will  be  denied,  the  order  to  show 
cause  quashed,  and  tbe  petiti<Hi  dismissed. 
Writ  denied  and  peUttcm  dismissed. 

BEABD,  a  J.,  and  POTTEB,  J.,  concor. 


(B3  Or.  MO) 

8TATB  T.  OANONO  et  aL 
(Snpreme  Court  of  Oregon.    Sept.  16,  1919.) 

1.  EhfiNcirr  Domain  <8=»265(1>— State  Lxabls 
n>B  Attobrbt's  Fn  Oklt  Whks  Aixeoed 

AXD  PBOVBD. 

In  Tiev  of  L.  O.  li.  H  677.  6860.  7424. 7434. 
7442,  7448.  7469.  7495.  and  7508.  stat*  oondemn- 
inf  land  for  liighwaj  ia  liable  for  attorney's  feea 
under  section  6868,  as  amended  by  Laws  1918, 
p.  81,  proridlng  for  "reasonable  attorney's  fees 
to  be  fixed  by  the  court  at  the  trial"  only  where 
the  attorney's  fee  is  alleged  and  proved  by  de- 
fendant and  tried  by  a  jury  where  the  otber 
foots  are  tried  by  a  Jnry. 

2.  States  «=»216— Statz  Not  I^ablb  iob 

Costs  in  Absence  or  Statute. 
The  state  is  not  liable  for  costs  and  disburse* 
ments  unless  there  Is  some  statute  which  ex- 
pressly or  by  dear  and  necessary  implication  in* 
dudes  it,  since  the  mete  general  terms  of  a  stat* 
ute  liviiig  costs  do  not  indnde  the  sovereign. 

8.  EHZHBirr  DoKAnr  «»241  ~  State  oan 
Abandon  Fbocbbdinq  to  Gondbhn  Land, 
In  state's  proceeding  to  condemn  land  for 
highway,  court  had  no  power  to  enter  a  jndg- 
ment  compelling  payment  of  award,  since  state 
could  have  abandoned  proceeding. 

4.  EuNXHT  Domain  ^=>241— J nnaMBNT  Pao- 

TIDE8    row    GOSTB     and  DlBBUBSBUUfTB 

THOUGH  PbOCKEDINO  ABANDONED. 
The  trial  of  an  action  in  which  land  Is  con- 
demned for  public  use  is  followed  by  a  judg* 
ment  which  is  made  up  of  two  distinct  parts; 
one  relating  to  value  of  land  to  be  paid  for  in 
event  land  Is  actually  taken,  the  other  relating 
to  costs  and  disbursements  to  which  defendant 
la  entitled,  regardless  of  whetlw  plaintiff  does 
or  does  not  take  the  land. 

6.  Costs  <8=>207  —  Whkhr  Statdte  Allows 
Attobnet'b  Fee  It'uuot  be  Aujobd  and 
Fboveh. 

A  litigant  upon  whom  the  statute  confers 
the  right  to  an  attorney's  fee  must  allege  the 
amonnt  claimed  and  offer  evidence  in  support  of 
the  allemtion,  notwithstanding  that  ooort  haa 
special  knowledge  of  the  subject 

6.  Coots  «=»203.  206  —  Sdccbsstdi,  Pabtt 

ICDST  FUJB  VEBiriBD  CoST  BiLL. 

Costs  and  dlsbursemraits  cannot  be  allowed 
a  successful  Utigsnt  unless  he  pleads  his  costs 
and  disbursements  by  filing  a  verified  cost  bill, 
and  it  the  defeated  litigant  desires  to  contest 
the  cost  UU,  he  must  do  so  by  filing  verified 


objections ;  the  two  verified  papers  constituting 
the  pleadings. 

Bennett,  J.,  dissenting  In  part. 

Appeal  from  Circuit  Court,  caackamas 
County;  Robert  Tncker,  Judge. 

Proceedings  by  tiie  State  of  Oregon  tv 
and  Umni^  tbe  State  Highway  C^unmlsalon, 
composed  of  S.  Senaon  and  otbers,  against 
Joseph  W.  Ganong  and  otfaffra.  Fnnn  that 
part  of  the  Judgment  awarding  tbe  defend- 
ante  attom^'a  fees,  plalntill  appeals.  Judg- 
ment modified. 

The  sole  question  Involved  In  this  appeal 
la  whether  or  not  tbe  defendants  are  entltied 
to  attorney's  fees  in  a  condemnation  prcH 
ceedlng  brought  by  the  state  to  condemn  a 
right  of  way  for  the  Pacific  Highway  across 
defendants'  premises. 

.  It  Is  urged  by  the  state  that  no  attwiieT^ 
fee  Is  recoverable  In  a  prooee^ng  of  this 
kind,  where  the  state  itself  Is  a  party  plain- 
tiff; and  the  state  further  contends  that  IC 
such  a  fee  is  recoverable  at  all  there  must 
be  an  aUegatim  In  relatlrai  tiiexeto  ta  da 
pleadings  befbre  Oie  ease  is  submitted  to  a 
inry,  in  cffder  to  jQstli;^  flie  taxing  at  tb» 
aama 

In  tbls  case  Qiere  was  no  allegation  in  Iha 
answer  as  to  the  amonnt  irtildi  would  be 
reasonable  as  an  attorney's  fee,  the  ndy  a^ 
luslon  thereto  being  hi  the  prayer  that  ttw 
defendants  *have  Judgment  for  their  costs 
and  disbursements  herdn,  including  a  rea- 
sonable attorney's  fee."  This  was  tbe  condi- 
tion of  the  i^eadlng  up  to  Oie  time  the  de> 
fendants  were  aboat  to  rest,  at  wUdi  time 
It  was  stipulated  in  effect  that  If  tlw  defend- 
ants were  entitled  to  a  reasonable  fee  at  aU 
tbd  court  might  fix  tlie  same ;  but  the  plain- 
tiff insisted  upon  Its  contention  that  the  de- 
fendants were  not  oitlUed  to  any  attomcty's 
fee  at  alL 

Upon  this  Btlpnlati<m  the  Jury  was  sent 
out  for  d6IIbaration.  and  thereafter  the 
amount  of  attorney's  fee  was  taken  up  be- 
fore the  court,  and  the  plaintiff  again  ob- 
jected to  any  attorney's  fee  upofa  the  follow- 
ing grounds:  (1)  That  there  are  no  allega- 
tions in  any  of  the  pleadings  which  will  sup- 
port a  verdict  or  judgment  awarding  the 
same,  or  permit  the  Introduction  of  any  testi- 
mony in  support  thereof,  and  that  only  such 
facts  as  are  alleged  in  the  pleadings  may  be 
proved  by  the  evidence  or  supported  by  the 
verdict,  and  the  judgment  cannot  be  In  ex- 
cess of  such  allegations;  (2)  that  there  la 
no  statute  allowing  attorney's  fees,  fixed  by 
the  court,  to  be  recovered  from  the  stata^ 
where  it  Is  the  plaintiff  In  proceedlni^  of 
this  kind. 

Thereupon  counsel  for  defendants  moved 
the  court  for  permission  to  amend  thefr  an- 
swer, by  Including  therein  an  allegation  to 
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the  effect  that  $300  was  ft  reasonnble  sum 
to  be  fixed  and  allowed  by  the  court  as  an 
attorney's  fee.  This  amendmeDt  was  al- 
lowed over  the  objection  aod  exception  of 
plaintlCT,  and  the  court  afterwards  fixed  the 
attorney's  fee  at  $300,  which  was  taxed  by 
the  clerk  as  part  of  the  costs. 

George  If.  Brown.  Atty.  Gen.*  and  I.  H. 
Van  Wlnlile,  Asst  Atty.  Gen.,  for  the  State. 

Sob.  B.  Hedges,  of  Oregon  City,  and  Wood, 
Montagoe  ft  Hunt,  of  Portland,  for  reapmA- 
enta. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  Section  6872,  L.  O.  L.,  enacted  by 
the  Legislature  In  1905,  authorized  the  state 
to  commence  proceedings  for  the  appropria- 
tion of  real  property  for  public  uset  and  con- 
tains the  followlDg  provision: 

"The  procednre  in  said  suit,  action  or  proceed- 
ing shall  be,  as  far  as  applicable,  the  procedure 
provided  for  in  and  by  the  laws  of  this  state  for 
the  coDdeoination  of  land  or  rights  of  way  by 
public  corporations  or  quasi  puUie  corporations 
for  pnbUc  tise  or  for  corporate  purposes." 

Section  9  of  chapter  237,  Laws  1917,  gives 
to  counties,  in  the  first  instance,  the  right  to 
bring  proceedings  to  appropriate  rights  of 
way  for  state  highways,  and  then  provides: 

"In  case  of  neglect  or  refusal  to  bo  acquire  said 
right  of  way,  tiie  state  shall  have  the  power, 
through  the  commlsdon,  to  acquire  said  right  of 
way  either  by  donation,  purchase,  agreement, 
condemnation,  or  tlirough  the  ezerdse  of  the 
power  of  eminent  domain  In  the  same  manner 
as  is  provided  by  law  for  acquiring  property  Uff 
other  public  uses." 

Secticm  677,  Lb  O.  U,  adopted  In  1802,  pro- 
Tided: 

"In  all  actions  or  suits  prosecuted  or  defended 
In  the  name  and  for  the  use  of  the  state,  or 
any  county  or  other  public  corporation  therein, 
tiM  state  or  public  corporation  shall  be  liable  for 
and  may  recover  costs  in  like  manner  and  with 
like  effect  as  In  the  case  of  natural  persons." 

At  the  time  of  the  enactment  of  section 
6872,  supra,  authorizing  the  appropriation  of 
real  property,  etc.,  generally  by  the  state, 
and  providing  that  the  procedure  should  be 
the  same  as  In  the  nature  of  condemnations 
by  public  corporations,  the  law  did  not  make 
Buch  public  corporations  liable  for  any  at- 
torney's fee,  except  statutory  costs,  the  law 
OS  to  costs  and  disbursements  In  ancb  cases 
then  reading  as  follows: 

"The  costs  and  di^arsements  of  the  defendant 
shall  be  taxed  by  tlie  clerk,  and  recovered  off 
the  corporation ;  but  if  It  aiipear  that  sodi  cor- 
poration tendered  the  defendant,  before  com- 
mencing the  action,  an  amount  equal  to  or  great- 
er than  that  assessed  by  the  Jury,  In  such  case 
the  corporation  shall  recover  its  costs  and  dis- 
bursements off  the  defendant."  Ij.  O.  L  1  6868. 


In  1913  (Laws  1913,  p.  81),  however,  the 
foref^olng  section  was  amendCHl  so  as  to  read 

as  follows: 

"The  costs  and  disbursements  of  the  defend- 
ant, including  a  reasonable  attorney's  fee  to  be 
fixed  by  the  court  at, the  trial,  shall  be  taxed 
by  the  clerk  and  recovered  from  the  corporatitm, 
but  if  it  appear  that  such  corporation  tendered 
the  defendant  before  commencing  the  action  an 
amount  equal  to  or  greater  than  that  assessed 
by  the  Jury,  in  such  case  the  corporation  sliall 
recover  its  costs  and  disbursements  from  the  de- 
fendant, but  the  defendant  shall  not  be  required 
to  pay  the  plaintiff's  attorney  fee." 

And  It  Is  under  this  amendment  the  attor- 
ney's fee  of  $300  was  claimed  by  the  defend- 
ants and  adjudged  to  them  by  the  court. 

One  of  the  questl<ms.  and  perhaps  the 
most  far-reaching  and  serious  one.  In  the 
case  is  whether  or  not  this  latest  amendment 
applied  to  condemnation  proceedings  brought 
directly  by  the  state. 

On  behalf  of  the  plaintiff  it  Is  urged  that 
when  the  Legislature  in  1905  provided  for 
condemnation  proceedings  by  the  state,  and 
that  in  such  proceedings  the  procedure 
should  be,  as  far  as  applicable,  the  procedure 
provided  for  in  and  by  the  laws  of  this  state 
for  the  condemnation  of  land  or  rii^ts  of 
way  by  public  corporations  for  pnbllc  use; 
that  It  adopted  in  such  condemnation  pro- 
ceedings only  the  laws  governing  condemna- 
tions by  other  public  corporations  as  th^ 
then  stood,  and  not  as  they  should  thereafter 
be  amoided.  And  to  support  this  ctmtentlon 
the  plaintiff  refers  the  court  to  the  follow- 
ing cases;  State  v.  Caseday,  68  Or.  429,  115 
Pac.  287;  Skeltw  r.  Newborn  76  Or.  126, 
148  Pac  63;  Uartin  r.  Gilliam  Counl7.  89 
Or.  894,  173  Paa  938. 

On  the  ottier  band,  fbe  delSendants  suggest 
a  distinction  between  the  statntes  adopting 
the  proTfsitms  of  a  speclflc  enactm«it,  and 
the  ad<^on  by  a  special  act  ot  general  pro- 
visions of  tlie  law,  by  a  general  daose  in 
the  later  enactmait,  and  contend  that,  while 
the  rule  cimtended  for  by  the  plaintiff  is  the 
general  rule  In  cases  where  some  spedflc  en- 
actment is  adopted  by  sectltm.  and  diapter. 
yet  when  the  prortsion  la  general,  and  refers 
to  general  procedure,  as  In  this  case,  a  dif- 
ferent rale  applies,  and  subsequent  modifica- 
tion of  the  general  practice  will  be  deemed  to 
be  within  the  intent  of  sndi  adoption. 

In  snivwt  of  this  contention  the  defend- 
ant dtes  tiie  decisions  of  a  number  of  states 
and  the  texts  of  Endllch  on  Interpretation  at 
Statutes,  and  Lewis'  Sutherland  on  Statu- 
tory Construction. 

It  seems  this  contenti<Hi  Is  well  founded, 
both  in  principle  and  np<m  authority,  and 
should  be  sustained. 

In  Lewis'  Sutherland  on  StaL  Const  (2d. 
Ed.)  S  405,  It  is  said: 

'There  Is  another  form  of  adoption  wherein 
the  rafuenos  is  not  to  any  particular  statotsb 
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«r  part  of  «  statate,  but  to  the  laws  generallr 
which  corera  a  partlcnlar  subject.  The  refer- 
ence in  meh  case  moans  the  law  as  it  exists 
from  time  to  time,  w  at  the  time  the  exlgener 
arises  to  which  the  law  is  to  be  implied," 

To  the  same  effect  Is  the  doctrine  as  stated 
by  Endlicfa  on  Statutory  Oonstructl(m,  {  493. 

In  the  California  case  of  Ramish  t.  Hart^ 
weU,  126  GaL  443,  68  Pac.  920,  the  court  on 
this  subject  (speaking  of  the  general  role  In- 
TotEed  by  plaintiff  here)  says: 

"This  rule  Is  subject  to  a  qualified  exception 
in  cases  of  adoption  into  a  special  act  of  the 
provisions  of  law  then  in  force  b;  virtue  of  gen- 
eral laws.  In  such  cases,  subsequent  modifica- 
tions of  the  general  law  will  be  deemed  to  be 
within  the  intent  of  such  adoption,  so  far  as 
tin^  are  oonristent  witii  the  pnrposes  of  the 
particular  act." 

In  State  t.  WlUiamB,  287  Ma  178,  140  8. 
W.  604,  the  court  says: 

"The  rule  of  construction,  where  one  statute 
adopts  another,  is  that,  if  ^e  adopting  statute 
specifically  dengnatea  the  title  or  date  of  the 
statute  adopted,  then  the  repeal  or  amendment 
of  the  statute  thus  adopted  will  not  afFect  the 
adopting  statute,"  but  "when  a  statute  like  the 
one  now  nnder  consideration  refers  to  the  gen- 
eral provisions  of  the  law  on  a  given  subject 
for  its  interpretation,  then  an  amendment  of  the 
general  laws  on  that  subject  affects  a  correspond- 
ing amendment  of  the  statute  adopting  them." 

This  seems  to  be  the  role  generally  agreed 
iQKHi  by  the  anthtndtlea;  also  the  natnral 
and  q)pnqiriitte  cfnutrnctkoi  of  flie  lansnage 
of  sectlrai  6872,  I*  O.  and  section  ^  c.  2ST, 
of  the  Lavs  of  1017. 

The  language  In  the  farmer  section,  |m>- 
▼Idlng  that  the  procednre  In  a  cond«nnatlon 
proceeding  by  the  state  shall  be  "Oa  pn^ 
cednre  provided  for  In  and  by  tbe  laws  «f 
this  state  for  the  condemnation  of  lands  for 
rt^ts  of  way  by  public  oozporations/  seems 
to  refer  to  the  laws  of  the  state  at  the  time 
of  the  proceeding  by  the  stat^  and  not  to  the 
laws  as  they  were  at  tbe  time  of  the  enact 
ment  of  the  section. 

Section  9,  c  237,  Laws  1017,  is  stUI  plainer, 
"in  tbe  same  manner  as  la  provided  by  law 
for  acquiring  property  for  other  public  oaes." 
Indeed,  at  the  ttene  this  latter  section  was 
enacted,  the  provision  for  an  attorney's  fae 
generally  In  such  condemnation  proceeding 
wan  existent 

Any  oth»  construction  of  these  sections 
wonld  be  confusing  and  create  an  incongru- 
ous condition,  nnder  which  there  wonld  be 
two  entirely  different  methods  of  procedure 
in  dvil  trials  of  the  same  identical  nature; 
one  where  other  public  corporations  were 
parties,  and  another  irtiere  the  state  itself 
was  a  party. 

The  amendment  here  In  qneetltm  is  by  no 
means  the  only  change  in  the  general  proced- 
ure, since  the  authorization  of  the  condem- 
nation proceedings  1^  the  state  la  1906.  On 
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the  contrary,  ttiore  have  been  many  oOier 

changes. 

Section  126  of  the  Code,  passed  in  1900, 
changed  the  manner  of  the  selectiMi  of  tbe 
jury.  Section  132  was  amended  in  1906  at 
a  later  date  than  the  passage  of  section  6872, 
and  provided  for  instructions  In  writing, 
when  required  by  either  party;  and  in  1911 
tbe  manner  of  r^derlng  the  verdict  general- 
ly in  civil  cases  was  entirely  changed  by  a 
provision  that  three-fourths  of  the  jury  might 
find  a  verdict,  instead  of  the  unanimous  ver- 
dict which  has  been  previously  required. 

If.  these  changes  were  not  to  apply  to  the 
procedure  in  a  -  condemnatlm  action  brought 
by  the  state,  because  the  changes  were  made 
after  tbe  enactment  of  the  law  authorizing 
condemnation  proceedings  directly  in  its  be- 
half, It  would  mean  that  in  all  such  proceed- 
ings tbe  trial  courts  would  be  compelled  to 
go  ba(^  to  the  old  law,  and  we  would  have 
the  confusion  resulting  from  two  dltEsrent 
methods  of  trying  such  proceedings. 

Besides  this,  it  is  only  fair  that  the  state 
should  be  governed,  when  it  goes  into  court, 
by  tiie  same  rule  which  It  has  provided  for 
other  litigants.  The  provision  for  an  attor- 
ney's fee  In  case  of  c<mdemnation  by  public 
corporations  must  be  deemed  to  he  founded 
on  Justice;  and,  if  it  is  Jnst  In  the  case  of 
counties,  or  other  public  corp<Hstions,  that 
a  party  who  is  haled  into  court  without 
fault  in  a  condemnation  proceeding  should 
recover  a  reasonable  attorney's  tee,  it  Is  also 
equally  jnst  and  right  when  the  iffoceeding 
is  brooght  by  tbe  state.  It  would  HI  befit 
the  state  to  provide  a  role  that  other  pnblio 
corporatltHis  sboold  pay  an  attorney's  fee  In 
ittdi  proceedings  upon  the  ground  t2iat  It 
was  <aily  justice,  and  then  attempt  to  escape 
similar  llaMUty  Itself.  It  onght  not  to  be 
presnmed  that  the  Legislature  bad  Intended 
any  sncb  unseemly  result  It  onght  to  be 
presnmed,  unless  clearly  provided  to  the  ctm- 
trary,  that  when  tbe  state  goes  into  court 
and  Initiates  a  dvll  proceeding  it  is  bound 
by  the  same  rules  .irtdch  it  has  dedared  to  be 
Jnst  and  fair  in  regard  to  other  litigants. 

n  seoniC  tber^ore,  that  tbe  state  is  lia- 
ble for  an  attorney's  fee,  in  a  cmdemnation 
proceeding  vrtiere  it  has  made  no  tender,  or 
vben  a  larger  sum  tlian  it  has  tendered  has 
been  recovered,  tbe  same  as  any  other  public 
corporation. 

Tbe  cases  cited  on  behalf  of  appellant  are 
easily  distfngulahable  from  this  case.  In 
State  V.  Caseday,  supra,  the  trial  was  a 
criminal  me ;  and  tbe  qnesti<m  was  whether 
the  defendant,  in  alternating  with  the  state 
In  exercising  its  challenges,  should  exercise 
two  of  its  challenges  to  the  state's  one  in 
each  torn  (the  defendant  having  double  the 
number  of  the  state's  challenges  In  a  crimi- 
nal proceeding),  or  whether  ea<3i  dde  should 
exercise  only  one  challenge  In  turn,  thereby 
leaving  the  defendant  with  half  of  his  chal- 
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lengcB  afto*  Uie  atato*fe  tftallenges  were  all  ex- 
haosted.  It  was  very  prc^rly  held  tbat  tbe 
Orimlnal  Code,  betns  eDtirely  Independent  of 
tbe  OtU  God^  and  ita  provisioiis  in  r^rd 
to  On  selectUm  of  Uie  jury  and  tbe  namber 
of  duUengea  being  entirely  diflemc  from 
tb&t  of  tbe  <3tI1  Code,  tbe  provision  a£ 
tbe  OlvU  Code  ^tematlng  t^Uengea  one 
one.  wblcb  waa  entirely  inappropriate  to  tbe 
proTistotts  of  the  Criminal  Code  as  to  tbe 
namber  of  cballenges,  did  not  awly. 

Tbe  Criminal  Code,  adopting  some  of  tba 
prorislona  for  the  formation  ot  trial  Jnrlea, 
did  80  by  express  reference  to  chapter  and 
title  <Kf-  tbe  Civil  Code.  "The  trial  jury  is 
framed  In  tbe  manner  prescribed  in  dmpter 
2,  title  2,  of  tbe  Code  of  Civil  Procednre,"  etc. 
llie  general  mle  alrrady  alluded  to,  that 
where  one  enactment  adopts  tpedailfr  either 
by  words  or  chapter  and  title,  the  provlsl<Hi 
of  some  other  act,  tbat  subsequoit  changes  In 
tbe  ad<n>ted  act,  in  the  act  refured  to.  axe 
not  adopted  or  carried  over,  waa  applied. 

There  Is  no  qnestlon  about  this  general 
role,  and  there  waa  no  occasiott  Cor  the  court 
to  consider  ,  tbe  exception,  and  the  court  did 
not  consider  it,  or  pass  upon  It  In  any  way. 

In  Skelton  t.  Newberg,  supra,  tbe  ques- 
tion was  whether  the  Judgment  should  be  re- 
versed, because  It  had  not  been  entered  on 
tbe  day  on  which  tbe  verdict  was  rendered. 
In  accordance  with  tbe  law  of  1907  (Laws 
1907,  p.  S12).  Previous  to  that  time  tbe  pro- 
vision was  that  the  judgment  should  be  en- 
ered  within  two  days  from  the  time  the  ver> 
diet  was  rendered.  As  a  matter  of  fact,  the 
Judgment  had  not  been  entered  In  accord- 
ance with  either  statute,  It  not  having  been 
entered  unto  24  days  after  tbe  verdict  Tbe 
court  held  that  both  statutes  were  directory 
<mly,  and  that  the  Judgment  could  not  be  re- 
versed on  that  ground. 

It  was  provided  In  the  condemnation  act 
then  under  c<HislderaHon  tbat  proceedings 
should  be  "in  the  same  manner  as  in  an  ac- 
tion at  law,  except  as  In  this  title  otherwise 
provided."  However,  it  was  "specially  pro- 
vided" in  the  condemnation  act  that  Judg- 
ment should  not  be  glvoi  appropriating  the 
land  until  the  damages  sustained  by  the  de- 
fendant were  paid  Into  court.  Of  coarse,  In 
such  a  case  the  provisions  of  the  general  law 
were  Inapplicable^ 

In  that  case  tbe  ooort  again  rtfers  to  the 
general  rule  tbat— 

"Where  the  proristons  of  me  statute  are  in- 
corpwated  Into  another  by  mm  reference,  a 
safaeequoit  change  in  the  former  will  not  disturb 
die  terms  of  the  hitter." 

But  the  exception  se^s  to  have  been  In  no 
way  called  to  the  attention  of  the  court,  and, 
as  we  have  seen,  tbe  question  was  In  no  way 
before  the  court. 

In  the  case  of  Martin  v.  Gilliam  County, 
supra,  the  qnestlon  was  an  ottirely  different 


one,  being  the  Questlw  of  whether  or  not 
chapter  222,  Laws  of  1915,  extending  tbe 
bu^t  law  over  districts  and  dtiea,  waa  cm- 
stitntionaL  It  was  held  tbat  tt  was  not  be- 
cause it  amoided  n  previous  act  in  effect  1^ 
mere  reference  to  Ita  tlUe. 

The  doctrine  announced  in  that  case  may 
have  been  entirely  pn^er  and  ai^caUe  un- 
der tbe  drcnmatancea,  but  It  would  be  canj- 
ing  it  mndk  too  far,  and  would  result  in  ut- 
ter chaos  In  our  Judicial  procedure,  to  at- 
tvnpt  to  apply  It  to  provisions  In  relatloa  to 
procedure  like  those  now  under  considera- 
tion ;  tor  tbe  Instances  nnder  our  practice  in 
which  the  proceedings  In  one  class  of  caasB 
have  been  regulated  by  the  adoption  ot  tbe 
proceedings  pdnted  out  In  other  provlricms 
of  the  Code,  and  In  tbat  way  alon^  are  mani- 
fold ;  and  yet  these  provisions  have  been  otn- 
stantly  accq^ted,  and  tbe  oonrts  liave  been 
proceeding  thereunder  in  many  cases  tor 
years. 

As  we  have  already  seen,  a  very  large  pox^ 
tlon  of  tbe  proceedings  In  criminal  cases  are 
those  thus  ad<vted  and  applied  from  the  Civ- 
il Code.  We  would  be  without  any  provi- 
sions whatever  for  the  regulatiim  of  the  pro- 
ceedings in  condemnation  cases,  if  such  adop- 
tion by  reference  was  not  valid. 

Sectlcm  6800.  L.  O.  L..  being  a  part  of  the 
general  act  providing  for  the  appn^riatioo 
of  lands  by  railroads  and  other  corporations, 
provides: 

"Sui^  action  shall  be  commenced  and  proceed- 
ed in  to  final  determination,  in  the  same  manner 
as  on  action  at  law,  except  as  In  tUs  tide  other- 
wise specially  provided." 

So  In  secthm  70^  L.  O,  lb.  In  regard  to 
proceedings  by  a  wUb  to  eompd  Oie  support 
of  her  husband,  the  only  provision  in  regard 
to  the  practice  Is: 

"The  practice  in  sach  coses  shall  coafonn  as 
nearly  as  may  be  to  tiie  imetloe  in  divorce  cair 
ea,  and  flu  ooort  shsll  have  power  to  enfraes 
its  orders  ss  In  a  salt  for  dlvozoe^  or  otha  suits 
in  eQoity.** 

And  the  Code  Is  full  of  similar  provlsloDS, 
where  one  law  Is  nmde  applicable  by  mere 
reference  to  tbe  proceedings  nnder  it  In  an- 
other law.  Indeed,  in  this  very  action  there 
would  be  no  provision  whatever  for  any  pro- 
ceeding by  the  state  to  condemn,  or  any  pro- 
vision regulating  the  proceedings,  if  this  pro- 
vision tbat  "the  proceeding  in  said  suit,  ac- 
tion or  proceeding  ahall  be,  as  far  as  appli- 
cable, the  procedure  provided  in  and  by  the 
laws  of  this  state  for  the  condemnation  of 
lands  by  public  corporations"  Is  not  valid 
and  efTectual. 

It  Is  further  contended  by  the  appellant, 
however,  that  the  def^dant  could  not  re- 
cover such  an  attorney's  fee  in  this  particu- 
lar proceeding,  because  there  was  no  allega- 
tion in  tbe  pleading  as  to  what  would  be  a 
reas(mable  fbe;  hot  It  does  not  seem  to  ma 
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that  any  nich  allegation  was  necessary.  The ,  reason  of  the  nature  of  the  item.  It  cannot  be 
prorision  of  the  law  is  that  "the  costs  and  j  fixed  arbitrarily  by  law,  and  Is  left,  to  the 
^barsements  of  Om  defendant  *!nclading  a  discretion  of  tiie  court.  But  the  principle  la 
reaamable  attorney's  fee  to  be  fixed  by  the '  no  different  from  that  InvolTod  in  the  taz- 
conrt  at  the  trlaT  shall  be  taxed     the  clerk ,  Sng  of  any  other  Item  of  cost 


and  recovered  from  the  corporation.''  It 
■eema  clear  that  the  Legldatnre  intended 
this  fee  as  ft  part  of  the  costs,  to  be  fixed  by 
the  conrt  and  taxed  by  the  clerlE  in  a  anm- 
mary  way  the  same  as  any  other  coats. 

It  Is  true  that  in  most  items  of  costs  ^o- 
vlded  for  by  statute  the  amount  per  item  is 
fixed  by  law,  as  tn  ease  of  witness  fees  at  so 
much  per  day  and  so  much  per  mile,  bat  there 
is  always  a  queetiim  of  fact  involred  in  each 
iton  of  every  cost  Ull  Just  the  same.  The 
questions  as  to  how  many  days  the  witness 
actually  did  attend,  whether  bis  testimony 
was  material,  how  many  miles  he  traveled, 
etc.,  are  all  questions  of  fact,  which  must  be 
settled  by  the  determination  of  the  court. 
Tet  It  would  be  unreasonable  to  say  that  all 
of  these  things  most  be  alleged  in  formal 
pleadings  at  the  commencement  of  the  ac- 
tion. Such  a  rule  would  be  utterly  Impos- 
atbl&  And  It  would,  be  Just  as  onreasonable 
to  bold  that  the  defendant  must,  in  Its  an- 
swer, allege  what  would  be  a  reasonable  at* 
tomey's  fee  to  be  fixed  by  the  court,  In  ad- 
vance of  the  actual  litigation.  The  reason* 
ableoess  of  the  attorney's  fee  would  deprad 
entirely  upon  developments  In  the  case,  which 
the  defendant  could  not  know  at  the  begin- 
ning of  the  action.  Under  our  practice  the 
defendant  must  swear  to  his  answer,  and  to 
require  him  to  allege  and  swear  to  some- 
thing which  he  could  not  know,  and  which 
would  depend  wholly  and  entirely  upon  fu- 
ture developmoits,  would  be  not  only  to  In- 
vite but  compel  him  to  perjury. 

A  case  like  this  is  clearly  distinguishable 
from  the  OTdlnary  proceeding  to  recover  on 
a  promissory  note  or  in  the  matter  of  a  me- 
dianlc's  Uen.  There  the  plaintiff  Is  the  mov- 
ing party,  and  the  fee  In  the  first  instan(» 
is  largely  theoretical,  and  it  seems  neces- 
sary to  make  the  amount  of  it  an  Issue  of 
fact 

But  here  the  law  provides  that  (where 
tliete  Is  no  trader  or  the  tender  Is  exceeded 
by  the  verdict)  the  defendant  shall  recover 
such  a  fee  in  every  cuae.  The  law  does  not 
■ay  tliat  if  lie  pleads  It  or  aaks  for  it  be  diall 
recover  it,  bat  he  diaU  abaidntely  be  oitl^ 
tied  to  sraie  fe^  and  the  udy  Question  to  be 
passed  upon  is  the  amount  of  the  tee^  wUcb 
shall  be  fixed  by  the  court  in  every  cue. 
without  regard  to  the  pleading,  and  then 
shall  be  taxed  by  the  clerk,  the  aama  as 
other  costs  and  dlsbursemrats. 

The  <HXly  difference  between  the  taxing  of 
this  and  any  other  item  of  cost  is  that  in 
ordinary  disbursements  the  amount  Is  fixed 
by  law  per  item,  and  the  question  of  fact 
arising  Is  as  to  what  items  the  prevailing 
party  Is  entitled  to  recover ;  while  ber^  by 


In  this  ease  there  seems  to  be  no  question 
as  to  the  amount  ot  the  fee,  or  the  reason- 
aUeness  of  the  sum  fixed  by  the  court,  If 
the  defendant  Is  entitled  to  recover  costs  at 
all.  In  this  view  of  the  case  it  is  unneces- 
sary to  inquire  into  the  question  of  whether 
or  not  the  amendment  oi  fbe  pleadli^  at  the 
close  of  the  trial  was  tim61y  or  within  the 
proper  discretbm  of  the  court 

Judgment  at  tba  court  below  will  be  af- 
firmed. 

HARBIS.  J.  [1]  I  agree  with  the  reason- 
ing employed  by  Mr.  Justice  BBNNETFT,  and 
I  eoacax  In  the  conclusion  reached  by  him 
concerning  the  effect  which  the  amendment 
of  a  previously  adopted  statute  has  upon  the 
adopting  statute;  but  I  cannot  concur  In 
the  Goncloslon  that  chapter  49,  Laws  1913, 
empowers  the  Judge  to  fix  and  allow  an  a^ 
tomey's  fee  without  a  pleading  claiming  it 
and  without  evidence  proving  it. 

[2]  The  state  is  not  liable  at  all  for  costs 
and  disbursements,  unless  there  is  some  stat- 
ute which  expressly  or  at  least  by  clear  and 
necessary  implication  Includes  It,  because  the 
rule,  universally  recognized  and  universally 
applied.  Is  that  the  mere  general  terras  of  a 
statute  giving  costs  do  not  include  the  sover- 
eign. 10  R.  C.  L.  194.  The  right  of  a  pri- 
vate person  to  an  affirmative  judgment 
against  the  state  for  costs  and  disbursements 
must  be  measured  and  determined  by  the 
cold  language  of  the  statute,  and  by  nothing 
else.   Section  677,  I#.  O.  L.,  declares  that— 

"In  all  actiona  or  suits  prosecuted  or  defend- 
ed in  the  name  and  for  the  use  of  the  state, 
•  •  •  the  BUte  ♦  •  •  Bball  be  liable  for 
and  may  recover  costs  i^  like  manner  and  with 
like  effect  as  in  the  case  of  Datural  perscms." 

SectioD  OBOCK  Lb  O.  Is  provides  fliat  an 
action  for  ttie  condemnation  of  land  "shall 
be  commenced  and  proceeded  In  to  final  de- 
termination in  the  same  manner  as  an  ac- 
tion at  law,  except  aa  In  this  title  otherwise 
apedally  provided."  Section  6868,  L.  O.  L.. 
as  amended  by  chapter  49,  Laws  1918,  states 
that: 

"Hie  costs  and  lUflbursemaita  of  the  defend- 
ant, includiag  a  reasonable  attorney's  fee  to  be. 
fixed  by  the  conrt  at  the  trial,  shall  be  taxed 
by  the  cletk  and  recovered  tnun  the  oorpora- 
ti<Hi,  but  it  it  appear  that  such  corporation  ten- 
der^ the  defendant  before  commencing  the  ac- 
tion an  amount  equal  to  or  greater  than  that 
assessed  by  the  jury,  in  snch  case  the  corpora- 
tion shall  recover  Its  costs  and  disbursements 
from  the  defendant,  but  the  defendant  shall  not 
be  required  to  pay  the  idahitifl's  attnn^  fee;** 

Manifestly,  the  Legislature  haa  eqireesly 
included  the  stat& 
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TbB  Jury  rrtnrned  a  Terdtct  fixing  $760  u 
the  damages  to  be  paid  tor  taking  the  land. 
UpcxL  the  return  of  the  verdict  a  Judgment 
was  entwed  on  June  14,  reciting  the 
finding  of  the  jury  and  ordering  that  upon 
the  payment  ot  the  Sam  of  $760  the  land  be 
anproprlated  onto  the  state  tor  the  purposes 
of  a  highway ;  and  this  same  Judgment  also 
adjudged  that  the  defoidants  recover  from 
the  plaintiff  their  costs  and  disbursements, 
"together  with  the  sum  of  $300,  which  fs 
hereby  fixed  and  allowed  to  said  defendants 
as  a  reasimable  attorney's  fee.'*  Five  days 
afterwards,  on  June  19th,  a  second  Judg- 
ment was  entered,  redtlng  tbat  the  plaintiff 
'^s  paid  Into  this  court  the  sum  ot  |7B0, 
being  the  amount  of  danu^ces  assessed  by  the 
Jury  and  found  for  said  defendants  In  this 
cause,"  and  It  was  adjudged  that  the  prem- 
ises "be  and  the  same  are  hereby  condonned 
and  appropriated  to  the  plaintiff  •  •  • 
for  a  right  of  way  for  a  state  hl^way." 

[3]  The  court  did  not  have  the  power  to 
enter  a  Judgment  compelling  payment  of 
the  award,  for  if  the  state  desired  to  do  so 
It  could  have  abandoned  tlie  proceeding. 
The  purpose  of  the  trial  was  simply  to  ascer- 
tain and  fix  the  amount  which  should  be  paid 
if  the  state  concluded  to  take  the  land. 
Oregonlan  R.  Co.  v.  Hill,  9  Or.  877 ;  Oregon 
R.  Co.  T.  BrfdweU,  11  Or.  282,  3  Paa  684; 
McCall  V.  Marlon  County,  43  Or.  6S6,  541, 
73  Pac.  1030,  76  Pac  140.  However,  section 
6868,  li.  O.  L.,  as  amended  by  <^pter  49. 
Laws  1918,  provides  that — 

"The  coBta  and  diaburaements  of  the  defend- 
ant, including  a  reasMiable  attom^'a  fee 
*  •  •  ehall  be  •  •  *  zeooveied  fnim  the 
owporation.  •  • 

[4]  In  other  words,  the  plaintiff  must, 
aside  from  the  excepOaoB  named  In  the  stat- 
ute, pay  the  costs  and  dlsburaements  of  the 
defendant;  and  if  there  has  be^  a  verdict 
by  Jury  the  plaintiff  must  also  pay  a 
reasonable  attorney's  fee.  Warm  Bpi^igs 
Irr.  District  v.  Fadflc  Uve  Stock  Go.,  89  Or. 
19,  ITS  Pac.  266.  The  trial  of  an  actltm  la 
whldi  land  la  condemned  for  a  public  use  la 
£(dU»red  1^  a  JudgmoLt  which  Is  made  up  of 
two  distinct  parts:  One,  the  part  whidi  re- 
lates to  the  value  of  the  land,  the  plaintlfl 
must  pay  only  In  the  evoit  the  land  Is  ac- 
tually taken;  while  file  oQier,  the  part 
which  relates  to  the  costs  and  disbursements, 
fliiu/tf  In  all  cases  where  the  landowner  Is  en- 
titled to  costs  and  dlsburaunents,  be  paid  at 
all  evaits,  regardless  of  whether  the  plaintiff 
does  or  does  not  take  the  land.  Originally, 
sectttm  6868  Included  only  costs  and  disburse- 
ments, and  no  provlsiint  was  made  for  a  rea- 
sonable attoni^s  fee  until  the  amendment 
of  1913.  Obviously  It  was  the  purpose  of 
the  Legislature  to  compel  the  payment  <tf  a 
reasonable  attorney's  fee  If  a  omdemnatloQ 
action  proceeded  as  far  as  a  verdict ;  and  In 
order  to  accwnidlah  tbat  purpose  the  law- 


makers directed  t^t  the  amount  of  a  reason- 
able attorney's  fee  should  be  Included  vltli 
and  become  a  part  of  the  costs  and  disburse- 
ments, because  by  Including  the  item  for  the 
attorney's  fee  with  the  costs  and  dlsborse- 
ments  the  defendant  could  enforce  the  col- 
lection of  the  attorney's  fee  If  the  plaintiff 
dedlned  to  take  the  land  after  the  Jury  fixed 
Its  value. 

The  amoidment  of  191S  dedares  that  this 
reasonable  attorney's  fise  *'dial]  be  taxed  by 
the  derk."  That  officer,  however,  has  noth- 
ing to  do  vrlth  fixing  the  amount  The  stat- 
ute says  that  the  amount  is  to  be  fixed,  not 
by  the  "Judge."  but  by  the  "court";  and  the 
amount  is  to  be  fixed  by  the  Court  "at  the 
trlaL"  It  la  true  that  the  dreumstance  tbat 
die  word  "courf*  aK>ears  In  the  statute  la 
not  conclusive;  but  It  Is  also  true  fiiat  the 
employment  of  the  word  "court,"  Instead  tjt 
the  word  "Judge,"  Is  highly  siguificant.  If 
the  word  "Judge"  had  been  used,  that  cir- 
cumstance. It  must  be  conceded,  would  great* 
ly  strengthen  the  position  of  the  def^dants, 
and  the  strength  of  their  position  would  be 
further  augmented  If,  besides  using  the  word 
*ludge,"  Instead  of  the  word  "court,"  the 
words  "at  the  trial"  had  been  omitted.  The 
statute,  however,  does  not  employ  the  word 
"Judge" ;  nor  does  It  omit  the  words  "at  the 
trial" ;  and  consequently  the  presence  of  the 
words  "court"  and  "at  the  trial"  are  at  least 
significant.  If  not  very  persuasive.  See  Warm 
Springs  Irr.  District  v.  Pacific  Live  Stock 
Co..  89  Or.  19,  173  Pac.  260.  The  language 
of  diapter  40,'Laws  1913,  so  far  as  it  re- 
lates to  the  allowance  of  a  reasonable  attor- 
ney's fee.  Is  substantially  like  every  other 
statute  that  had  ever  been  enacted  prior  to 
1913  in  this  state  for  the  allowance  of  an  at- 
torney's fee.  See  sections  7424,  7434,  7442, 
7448,  7409,  7490,  and  7603,  L.  O.  L. 

[I]  The  words  "shall  allow  a  reasonable 
attorney's  fee"  or  the  words  "a  reasonable 
attorney's  fee  shall  be  allowed,"  and  the 
like,  have  never  been  construed  to  mean 
that  a  party  Is  entitled  to  the  allowance  <^ 
an  attorney's  fee  In  the  absence  of  allega- 
tions and  proof.  In  this  Jurisdiction  the  rule 
has  always  been  that  a  litigant  uiwn  whom 
the  statute  confers  the  right  to  an  attor- 
ney's fee  must.  In  order  to  exercise  that 
right,  allege  the  amount  claimed,  and  oBw 
evidence  In  suppwt  of  the  allegation;  and 
if  the  litigant  foils  to  all^  atmie  amount  or 
to  prove  some  amount  he  must  fall,  and  the 
Judge  cannot  allow  etHue  amount  In  deqiite 
of  the  absenoa  of  allegations  cx  evld^iae 
merely  because  he  hai^tras  to  have  spedal 
knowledge  upon  the  subject,  any  more  than 
be  could  in  like  circumstances  fix  the  value 
of  a  horse,  alleged  to  have  been  otmverted, 
merely  because  he  happou  to  have  q)eclal 
knowledge  about  horses  and  their  value. 
The  practice  In  this  Jurisdiction  Is  Ulnstrat- 
ed  by  section  7424,  L.  O.  L.,  and  the  coostruc- 
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tl«i  placed  npon  !t  by  this  court.  This  sec- 
tion is  a  part  of  the  mechanic's  lien  statute, 
which  was  enacted  In  1880  (Laws  18%,  p.  16), 
and,  so  far  ae  it  relates  to  attorney's  fees, 
reads  as  follows: 

"In  all  suits  under  this  act,  the  court  shall, 
npoB  entering  judgment  for  th'e  plaintiff,  allow 
as  a  part  of  the  costs  all  moneys  paid  for  tbe 
filing  and  recording  of  tbe  lien,  and  also  a  rea- 
sonable amoimt  as  attorney's  fees." 

The  lan^age  of  section  7424,  It  will  be 
observed,  is  Just  aa  Imperative  as  the  words 
in  chapter  49,  Laws  1913;  and  yet  every 
recorded  decision,  without  a  single  excep- 
tion, has  been  to  the  effect  that  a  claimant 
ander  section  7424  must  claim  an  attorney's 
fee  by  alleging  and  proving  it  Mclnnis  v. 
Buchanan,  53  Or.  533,  M2,  99  Pac.  929; 
Sattler  v.  Knapp,  60  Or.  496,  120  Pac.  2.  In- 
deed, the  language  found  In  most  of  tbe  sec- 
tions of  the  Code,  to  which  attention  has  al- 
ready been  directed,  is  not  less  mandatory 
than  the  words  in  chapter  49,  Laws  1913. 
Nor  does  the  circumstance  that  the  attor- 
aey's  fee  is  associated  with  the  "costs  and 
41sbarsements"  of  the  trial  differentiate 
diai>ter  49,  Laws  1913,  from  any  of  the  other 
sections  of  the  Code  which  have  been  men- 
tioned. In  section  7424  the  court  shall  "al- 
low as  a  part  of  the  costs  all  moneys  paid 
for  the  filing  and  recording  of  the  Hen,  and 
also  a  reasonable  amount  as  attorney's  fees," 
It  Is  said  tn  section  7434,  L.  O.  L.,  that  "the 
court  shall  allow  such  attorney's  fees  as 
may  be  reasonable,  to  be  taxed  as  costs." 
We  read  in  sectltm  7448,  L.  O.  L.,  that— 

"^nie  ooort  shall,  npon  antering  Judgment  for 
the  plaintiffl,  allow  as  a  part  of  die  costs  all 
moneys  paid  for  the  filing  and  recordiag  oC  the 
lien,  and  also  a  reasonable  amount  as  attom^s 
faes.- 

Section  7459,  L.  O.  L.,  declares  that  a  lien 
claimant  "shall  be  entitled  to  recover  out  of 
the  proceeds  of  the  sale  of  said  property,  or 
from  the  person  owning  the  same,  the  cost 
and  expense  of  maliiiiig  and  recording  said 
lien,  together  with  such  sum  as  the  court 
shall  adjudge  reasonable  as  attorney's  fees 
in  any  suit  brought  to  foreclose  said  lien." 
Section  7495,  L.  O.  L.,  states  that  tbe  lien 
claimant  shall  be  entitled  to  recover  the  ex- 
i;>ense  of  making  and  recording  the  Hen,  "to- 
gether with  such  aum  as  the  court  shall  ad- 
judge reasonable  as  attorney's  fees."  In 
eectlon  7503,  L.  O.  L..  It  Is  stated  that  In 
all  suits  brought  to  foreclose  certain  liens 
"the  court  shall,  upon  entering  judgment  for 
the  plaintiff,  allow  as  a  part  of  the  costs  la 
said  suit  all  m<Hieys  paid  for  the  filing  and 
recording  oi  Uke  lien  and  also  a  reasonable 
amount  as  attorney's  fees."  The  act  of  1913 
was  framed  In  the  light  of  prior  legislatitHi 
inwldlng  for  attorney's  fees  and  in  the  light 
at  the  wmstructlon  placed  by  the  courts  up- 
4m  such  prior  legislation;  and  consequently 
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the  same  practice  should  prevail  In  the  appli- 
cation of  the  statute  of  1913  as  has  prevailed 
In  the  appUcatlcm  of  prior  like  legislation. 
The  amendment  of  1913  contemplates  that 
the  question  of  the  amount  of  an  attorney's 
fee  is  one  of  fact  to  be  submitted  to  the  triers 
of  fact  up<ai  pleadings  and  evidence  the  same 
as  any  other  disputed  question  of  fact  and 
in  conformity  with  the  practice  which  has 
without  exception  been  followed  from  tbe  be- 
ginning tn  this  Jurisdiction.  If  the  amount 
is  to  be  fixed  by  the  "Judge,"  why  does  tbe 
statute  command  that  it  be  fixed  at  the 
"trial"?  If  the  amount  is  to  be  fixed  without 
evidence,  then  why  does  the  statute  a>mmand 
that  It  be  fixed  "at  the  trial"?  The  obvions 
intent  of  the  statute  Is  that  the  defendant 
shall  claim  an  attorney's  fee  by  allying  it 
so  that  the  opposing  party  may  ai^ear  "at 
the  trial"  with  witnesses  and  litigate  the 
question  before  tbe  "court"  exactly  as  any 
other  disputed  tact  is  litigated.  The  statute 
contemxdates  that  the  amount  of  the  attor- 
ney's fee  most  be:  (1)  Alleged;  (2)  proved  by 
evidence;  and  (3)  tried  by  a  Jury  If  the 
other  facts  are  tried  by  a  Jury. 

[I]  It  is  true  that  in  PorUand  Sash  & 
Door  Co.  T.  Parker,  d  Or.  2C^  121  Pa&  1130, 
and  in  Wills  Zanello,  09  Or.  2ftl,  117  Fac: 
291,  tt  was  stipulated  by  the  Utigantv  that 
the  court  coold  fix  the  amonnt  et  on  attor- 
ney's fe^  and,  based  iqKm  sndi  stlpnlatlon, 
the  court  did  fix  the  feet.  in  n^tber  of 
those  cases  were  any  ot  the  QnestUnu  now 
under  cooBlderatliKi  raised  at  dlscnased  or 
dedded,  end  bence  ndth^  of  ttiose  ded- 
slops  should  be  regarded  as  a  precedent  All 
the  arguments  that  baTe  been  here  advanced 
In  Bup[K>rt  of  the  posltitm  taken  by  the  de- 
fendants, including  tbe  ailment  growing 
out  of  the  difference  between  fees  allowed  by 
statute  and  tbose  stipulated  tor  by  contract 
as  well  as  tbe  argument  based  npon  tiie  ree> 
ords  made  In  Ptfftland  Sash  ft  Door  Oa  t. 
Parker,  61  Or.  203,  121  Pac  113S.  and  WlUs 
T.  Zanello,  00  Or.  291, 117  Pac;  291.  and  also 
the  argument  predicated  upon  tbe  holdings 
made  In  some  of  the  other  states,  were  pre- 
sented and  considered  In  Columbia  Blver 
Door  CO.  V.  Todd,  90  Or.  147.  176  Pac.  443, 
860 ;  and  in  that  case  this  court  squarely  de- 
cided that  the  attorney's  fee  allowed  by  the 
statute  was  an  issuable  fact  to  be  pleaded 
and  proved  by  evidence.  The  act  of  1913  was 
not  intended  to  dispense  with  pleading  and 
evidence.  Not  even  "costs  and  disburse- 
ments" can  be  allowed  a  successful  litigant 
In  any  suit  or  action  tmless  he  pleads  his 
"costs  and  disbursements"  by  filing  a  veri- 
fied cost  bill,  and  If  the  defeated  litigant  de- 
sires to  contest  tbe  cost  bill  he  must  do  so 
by  filing  verified  objections,  and  these  two 
verified  papers  constitute  the  pleadings.  The 
statute  of  1913  does  not  contemplate  that  tbe 
person  presiding  "at  the  trial"  shall  be  a 
compulsory  witness  and  at  the  same  time 
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and  In  flie  same  proceedlDg  be  the  judge  of 
his  own  testimony.  There  was  no  evidence 
upon  the  subject  of  attorney's  fees,  and  there 
was  no  stipulation  fixing  the  amonnt  of  an 
attorney's  fee;  and  therefore  to  allow  an 
attorney's  fee  la  to  repudiate  an  express  rul- 
ing iDade.less  than  one  year  ago,  and  after 
the  most  careful  and  deliberate  considera- 
tion, in  C!olumbla  River  Door  C5o.  t.  Todd, 
90  Or.  147,  175  Pac.  443,  860,  as  weU  as  to 
overrule  every  precedent  dealing  with  the 
subject  Mclnnls  v.  Buchanan,  53  Or.  533, 
G42,  90  Pac.  920:  Sattler  v.  Knapp,  60  Or. 
466, 120  Pac.  2.  The  Judgment  appealed  from 
should  be  modified  by  strlUng  out  the  Iteio 
of  $300  for  attorney's  fee. 

BENSON,  BURNETT,  and  JOHNS.  JJ., 
concur  in  the  opinion  of  Justice  HARRIS. 

McBRIDE,  C.  J.,  and  BEAN,  J.,  ooncur  In 
the  <9lulon  of  Justice  BBNNBTT. 


(94  Or.  m) 

ANDERSON  T.  GOLUBIBIA  OONTBAGT 
CO.* 

(Supreme  Ooort  of  Oregon.    Sept,  28»  1819.) 

1.  Fish  «=95^)— Whxthxb  Deamnoixoir  o» 
Fxsa  Traps  bt  Tdoboat  Was  Nesugincb 
n»  JvsT. 

In  an  aetloB  1^  tin  owner  ot  a  flsb  trap 
against  the  owner  of  a  barge  for  damages  re- 
salting  to  the  trap,  the  queationB  whether  or 
not  the  defendant  negligently  failed  to  main- 
tain sufficient  lights,  to  keep  a  lookout,  or  to 
see  and  avoid  the  trap,  or  operated  the  flotiUa 
at  a  dangerous  speed,  or  negligently  failed 
to  stop  the  tugboat  and  her  tow  and  avoid  the 
fish  trap,  were  properly  for  the  Jury. 

2.  Navioablk  Watebs  «=>1(6)  —  Goluubia 
RivEB  IS  A  Navigable  Stbeam. 

The  Columbia  river  is  a  navigable  stream, 
and  as  such  la  a  common  highway  "and  for^ 
ever  free,"  end  the  right  of  navigation  therein 
la  not  only  given  by  the  common  law,  but  is 
preserved  by  the  statute  admitting  the  state  of 
Oregon  into  the  Union. 

S.  Fish  <e=93— Pabamourtct  or  Right  or 
Navigation  Does  Not  KsTiKanuiH  Cou- 
uoN  Right  or  Fishebt. 
The  paramountcy  of  the  right  of  navigation 
does  not  extinguish  the  common  right  of  fishery,' 
although  the  former  does,  whenever  there  Is 
a  necessary  conflict,  limit  the  latter  and  com- 
pel it  to  yield,  to  tar  as  the  right  of  fishery  ln> 
terferes  with  the  fair,  usefal,  and  legitimate 
eierdae  of  navigation  rights,  but  the  navigator 
must  use  ordinary  care  and  due  re^rd  to 
property  rights  of  fishermen. 

4.  Navioablk  Watebs  «5»260i>— Ukauthob- 

IZBD    OeSTRnonOH   to    NAVIOATtOir  DOKS 

Not  Pbbhit  Its  NBauoiKT  Destbuotioic. 
The  public  is  entlded  to  naidgate  upon  any 
part  of  the  navigable  waters  of  a  stream  with* 
out  unlawful  obatructions,  and  an  obstmetlmi 
erected  under  grant  of  authority  beyond  the 


limits  of  the  orders  of  authorization  Is  nnlsw- 
tul,  and  a  nuisance  only  to  the  extent  the 
autbority  was  exceeded,  and  that  It  ia  wholly 
or  partly  unauthorized  does  not  necessarily 
give  a  nangator  autbori^  to  destroy  tt  negli- 
gently. 

5.  Tbzai.  4=9286(3)  —  iNSiBUonoiT  OumiNe 
Refkbence  to  Neolxobhob  CuBEn  BT  Sub- 

SEqUEIlT  IKBTBTTOTZON. 

In  an  action  for  destruction  of  s  flab  trap 
by  a  tug,  an  Instruction  as  to  defendant'a  n^ 
Ugence  that  'it  Is  charged"  "that  the  boat  was 
being  operated  outside  of  and  beyond  the  dian- 
nel  or  course  in  which  vessel  should  be  oper- 
ated," while  insufficient,  when  standing  alone, 
for  omission  to  allege  "negligently  operated," 
the  error  was  cured  by  another  instruction  cov- 
ering negligent  operation. 

6.  Fish  «=»5(3)— Whetheb  Destbuction  or 
Fish  Trap  bt  Tugboat  Was  bt  Negu- 
OKNT  Navigation  QuESTioir  roB  Jubt. 

In  an  action  for  the  negligent  deatmctlra 
of  a  flsh  trap  by  a  tugboat,  an  instroction  that 
It  was  the  "duty  of  defendant  to  operate  and 
navigate  said  vessel  In  the  channel  or  asnal 
course  In  which  vessels  navigating  said  river 
ahould  be  operated  and  navUnted"  Md  erro- 
neous,  sinoe  it  was  not  ne^^igence  per  se  to 
operate  the  boat  outadde  of  tim  vsnal  cowrsa 
followed  by  vessels;  the  matter  bdng  a  ques- 
tion of  fact  for  the  Jury. 

7.  Fish  «g=»5(3)— Evidbkcb  SurrioiBBT  to 
Show  Authobisbd  OoHsnDomir  or  Fish 
Tbap. 

Where  plaintiff.  In  an  aetiw  for  damages 
for  injuries  resulting  fnmi  bis  fish  trap  b^ng 
struck  by  defendant's  tugboat,  was  antborixed 
by  both  the  state  of  Washington  and  the  Unit- 
ed Statea  to  erect  and  maintain  the  trap,  evi- 
dence held  to  show  that  a  part.  If  not  all,  of 
the  portion  of  the  trap  injured  or  destroyed  was 
erected  in  accordance  with  such  permits  and 
was  a  l^cal  obstruction. 

8.  Coubtb  «=»7— Action  bob  DssTBUonoH  or 
Fish  Tbap  Hazntainablb  in  State  Otheb 

TUAN   WHEBE  IiOCATSD. 

Where  no  part  of  a  flsh  trap  was  driven 
into  the  earth,  except  piling,  all  of  which 
was  driven  by  the  owner  witb  the  intention  of 
removing  at  the  end  of  the  season,  the  trap  was 
"personal  property,"  and  an  action  against 
the  owners  of  a  tugboat  for  Its  destruction  was 
transitory,  and  could  be  maintained  in  a  state 
other  than  where  the  trap  was  located. 

[Ed.  Note.— For  other  definitioDa,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Property.]  ' 

9. '  Dauaobs  <S=>39,  174(1)— Evidence  or  Dai- 
ly Catch  Aduisbible  in  Action  roB  Ob* 
stbttction  or  Fish  Tbap. 

In  an  action  against  the  owner  of  a  tug- 
boat for  destruction  of  plaintlff'a  flsh  trap,  al- 
though such  trap  may  not  have  'Cental  value,* 
in  the  usual  sense  of  the  term,  yet  it  has  a 
usable  value,  which  plalnttfl  would  be  entitled 
to  recover,  and  evidence  aa  to  the  amount  of  tha 
fish  catch  Juat  prior  to  injury  or  destmedan 
and  just  after  repair,  together  witib  svideoe* 
of  the  catch  of  othw  nearby  traps  betweea 


^nFor  othar  oasei  see  eame  topic  sod  KEY-NUMBER  in  all  Ker-Numbered  Digssts  and  iBdaaSB 

Tor  oplnloD  on  petition  lor  rehearing,  B«e  185  Paa  SSL 


Digitized  by 


Google 


Or.) 


ANDERSON  T.  COLOMBIA  CONTRACT  CO. 
(11*  P.) 


241 


■nch  times,  was  competeat  evidence,  not  for 
the  purpose  of  measuring  the  compensatioQ, 
but  for  estimatinK  the  naable  or  xental  value. 

Department  1. 

Appeal  from  Gircnlt  Coart,  Maltnomali 
County;  0.  U.  Oantenbeln,  Judge. 

Action  by  Peter  Anderson  against  the  Co- 
lumbia Cmtract  Company.  Judgm^t  for 
plalntur,  and  gtfendant  mvpeala.  Bereraed 
and  remanded. 

The  Colombia  Contract  Company,  an  Ore- 
gon corporation  having  Its  principal  ofiQce 
In  Portland,  appealed  from  a  Judgment  for 
$1,060  which  Peter  Anderson  obtained  against 
It  for  damagea  done  to  ills  fish  trap  by  the 
«Hnpany*B  tow  boat  and  barges.  Anderscm 
owned  a  pound  net  fish  trap  on  the  Washing- 
ton side  of  the  Columbia  river.  The  waters 
of  the  river  are  affected  by  the  ebb  and  flow 
of  the  ocean  tides  at  the  place  where  the 
trap  is  located.  The  fish  trap  was  oonstmct- 
ed  by  driving  t>lling  into  the  bed  of  the  river 
and  attaching  web  or  nets  to  the  pOing  In 
the  manner  described  In  Uonroe  v.  Wlthy- 
oombe,  84  Or.  828.  831. 16C  Pac.  227.  The  ex- 
treme width  of  the  heart  of  the  Anderacm 
trap  was  approximately  60  feet;  the  lead 
was  abont  860  feet  ItHig,  with  the  piling  In 
It  set  teom  8  to  10  feet  apart;  and  hence  the 
trap  was  aboot  400  fe^  over  aU. 

About  800  feet  above  the  Anderson  trap, 
and  on  tba  Washington  ahtoe  of  the  rlTor. 
was  ,a  U^t,  and  back  farther  **up  In  the 
woods'*  was  a  aecoDd  llgbt  Tbeaa  two 
ligbta  are  known  In  the  record  as  the  range 
lights.  On  the  Oregon  aide  of  the  river,  and 
above  the  Anderson  tnp.  Is  a  place  called 
**Bngby  Hbte,"  whrae  another  U^t  la  k^; 
and  between  Bngby  Hole  and  the  Anderson 
trap  Is  a  bar  In  the  rlvo-,  called  "Pnget  Bar." 
Upon  leaving  Bngby  Hole,  mastm  of  veasela 
navigate  Pnget  Bar  by  getting  In  line  with 
the  two  range  lights  and  steer  on  that  course 
until  the  bar  Is  crossed. 

Along  the  entire  length  of  the  Anderson 
trap  the  water  is  abont  17  feet  in  depth,  ex- 
cept at  the  "inner  end,"  where  it  Is  "about 
8  or  10  feet"  About  1300  feet  above  the  An- 
derson trap,  on  Qie  Washington  side  of  the 
river.  Is  another  trap,  known  as  the  "Brandt 
trap."  There  Is  no  obstruction  between  these 
two  traps.  Referring  to  the  towboet  and 
barges  operated  by  the  defendant,  (me  wit- 
ness stated  that  there  "wAs  water  enough" 
between  the  two  traps  "so  Uiat  yon  oonld  go 
pretty  close  by  the  shore." 

We  cannot  speak  any  more  definitely  of  the 
width  of  the  river  at  the  place  where  the  An- 
derson trap  Is  located  than  to  say  that  It  la 
between  2,000  feet  and  one  mile.  Pnget  Bar 
ends  at  a  point  above  the  Anderson  trap. 
According  to  the  testimony  of  one  witness  for 
the  plaintiff,  "after  you  get  across  the  bar. 
and  down  the  river,  the  wh<de  river  la  de^ 
184P^16 


and  you  can  go  anywhere."  Another  wit- 
ness for  Anderson  stated  that  "It  Is  deep  wa- 
ter clear  across"  opposite  the  Anders<m  trap. 
J.  O.  Church,  who  was  employed  by  the  de- 
fendant as  master  of  the  towboat  Samson 
and  was  thoroughly  familiar  n-lth  the  pres- 
ence and  location  of  the  Anderson  trap,  ex< 
plained  that,  If  it  be  assumed  that  the  river 
is  2,000  feet  wide  at  the  Anderson  trap,  "you 
will  probably  have  600  feet  there"  beyc»id 
the  outside  end  of  the  trap  to  "navigate  in." 
The  plaintiff  contended  that  there  "la  8,000 
or  4,000  feet  of  channd  there— deep  water 
across  the  cliannd." 

The  witnesses  differed  in  their  opinions 
as  to  how  far  vessels  usually  ran  outside  the 
Anderson  trap  when  passing  up  or  down  the 
river.  l%e  estimates  given  by  the  witnesses 
for  the  plaintiff  range  from  800  to  1,000  feet 
Capt.  Churdi,  a  witness  for  the  defendant, 
testified:  **I  dumld  ]n^  the  ateanuhlpa 
ran  In  within  260  feet"  J.  a  Oopdand,  a 
mast«  of  ateamboata  with  many  years  of  ex- 
perience^ stated  that  the  course  usually  fol- 
lowed bff  hbn  befise  the  trap  was  pot  in  ran 
about  20  feet  frrai  It;  bat  aftw  the  trap 
was  InataHed  be  made  a  diange  in  Ms  coarse, 
by  dumgli^f  one'«l^Ui  <tf  a  ptrint  In  die  dis- 
tance from  Paget  Bar  to  the  range  light  and 
this  dunged  course  passed  the  end  of  the 
trap  at  a  distance  of  about  200  feet 

The  Columbia  Contract  Cwnpany  was  en- 
gaged in  transporting  rock  down  the  river  to 
ttie  Jetty  at  the  moath  of  the  river,  and  for 
that  purpose  the  company  used  three  barges 
and  a  towboat  called  the  Samson.  Badi 
barge,  when  loaded,  carried  abont  800  tone  of 
rodi  and  drew  about  10  f^t  ot  water.  The 
Samson  drew  between  14  and  14%  feet  of 
water.  Each  of  the  bai^s  was  about  140 
feet  Icmg  and  approximately  40  feet  wide. 
The  Samson  was  about  125  feet  long,  with  a 
2!$-foot  beam.  At  some  time  In  1011,  prob- 
ably September  28th,  the  defendant  was  tak- 
ing the  Samson  and  three  barges  loaded  with 
rock  down  the  river.  One  barge  was  lashed 
to  the  bow  of  the  Samson,  while  a  second 
barge  was  lashed  on  one  side,  and  flie  third 
barge  was  lashed  on  the  other  side  of  the 
first  barge  and  towboat,  making  of  the  tow- 
boat  and  barges  what  counsel  have  termed  In 
their  briefs  a  "spike  formation."  The  fiotllla 
was  approximately  120  feet  wide.  The  Sam- 
son, virlth  its  barges,  paeaed  Bugl^  Hole 
about  3  a.'m.,  and  at  that  time  it  was  so  fog- 
gy that  the  range  lights  above  the  Anderson 
trap  could  not  be  seen.  The  fog  made  Its  ap- 
pearance on  the  river  about  midnight  and  in 
a  short  time  became  so  thick  that  the  range 
lights  were  completely  obscured  from  view 
and  could  not  be  seen  by  fishermen  on  the  riv- 
er. One  fisherman.  Christian  Tholo,  was  op- 
erating a  gill  net  in  the  channel  of  the  river  a 
short  distance  above  the  Anderson  trap,  and 
upon  hearing  the  fog  signal  of  the  Samson  he 
took  In  hla  net  He  could  not  see  the  range 
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l^ts;  nor  could  he  see  eltlier  tbe  Oregon  or 
WashlngtoD  shore,  and  after  changing  the 
coarse  of  his  gasoline  boat  several  times  he 
finally  found  himself  at  the  end  of  the 
Brandt  trap,  where  he  tied  his  boat.  An- 
other fisherman,  Olaf  Vog,  was  likewise  op- 
erating a  glU  net  In  the  channel  of  the  rWer 
near  to  and  a  short  distance  above  the  An- 
derson trap.  When  he  reached  what  he  sup- 
posed was  the  end  of  bis  drift  or  the  place 
where  he  "should  start  to  pick  up,"  he  took 
up  his  gill  net,  and  although  he  "wanted  to 
get  over  to  the  Oregon  shore"  he  found  him- 
self on  the  Washington  side  at  the  Anderson 
trap,  where  he  tied  up  "and  laid  down  in  tbe 
boat" 

Not  being  able  to  see  the  range  lights,  up- 
on leaving  Bugby  Hole  tbe  master  of  the 
Samson  navigated  his  vessel  by  clock  and 
compass,  by  noting  the  time  shown  by  the 
clock  and  by  observing  the  course  recorded  in 
liis  course  book.  He  explained  that  14  min- 
utes of  running  would  have  brought  the  flotil- 
la to  the  Anderson  trap ;  that  at  tbe  end  of  11 
minutes  he  slowed  down,  and  at  the' end  of  12 
or  13  minutes  he  stopped  the  engines  and 
drifted.  After  Puget  Bar  Is  crossed,  and 
while  passing  the  Brandt  and  Anderson  traps, 
vessels,  when  following  the  usual  course,  are 
not  navigated  on  a  tangent,  but  are  steered 
along  the  line  of  a  slight  curve.  The  two 
traps  are  on  the  outer  side  of  this  curve. 
The  usual  course  taken  by  vessels  is  farther 
out  tnm  the  Brandt  trap  than  from  the  An- 
derson trap,  and  yet  Tholo,  the  fisherman 
who  had  tied  up  his  boat  at  the  Brandt  trap, 
says  that  the  Samson  and  the  barges  passed 
within  20  feet  of  the  Brandt  trap.  According 
to  ililB  witness  the  Samson  with  Its  barges 
proceeded  down  the  river  throi^fa  the  waters 
betweoi  tbe  Brandt  and  Anderson  traps,  and 
then  ran  on  tbrongb  the  latter  tnp.  The  flo- 
tilla ran  through  the  lead  of  the  Anderson 
trap  at  a  point  between  tbe  heart  and  Inner 
end  of  the  lead,  taking  out  24  piling,  and  ran 
80  cUmw  to  tjlie  heart  of  tbe  trap  that  only  one 
or  two  pHlng  next  to  the  heart  and  in  the 
lead  remained  standing. 
-  AndawHi  repaired  the  trap,  and  at  the  end 
of  two  weeks  from  the  date  of  the  accident 
was  able  again  to  operate  it  He  sued  the 
Columbia  Contract  Ctmpany  tor  the  total 
sum  of  $1,61&60;  This  total  sum  emlffaced 
two  items— one  for  ySlS-OO,  the  cost  of  repair^ 
ing  the  trapt  and  the  other  fSOO,  the  amount 
of  the  "mon^  and  profit^'  which  Anderson 
alleges  he  could  and  would  have  earned  if 
the  trap  had  not  been  injured. 

The  complaint  contains  six  spedflcattons 
of  negligence.  Tbe  plaintiff  allies:  (1) 
That,  although  there  was  a  fixed  channel  and 
course  In  which  ressels  navigating  the  river 
should  be  operated,  the  defendant  negligent- 
ly failed  to  keep  the  tugboat  within  the  lim- 
its of  "said  channel,  and  carelessly  and  negli- 
gratly  navigated  said  vessel  outside  and  be- 


yrad  said  fixed  coarse  and  diaiUMl,  and  into 
and  against  said  fish  trap" ;  CB)  that  tlie  de- 
fendant negligmtly  failed  to  maintain  suffl- 

cleut  lights  upon  the  vessel,  so  that  (d)jectB 
lying  in  the  stream  could  be  seen  and  avoid- 
ed ;  (3)  that  the  defendant  negligently  failed 
to  maintain  a  lookout,  and  neglected  to  keep 
a  Bufflclent  watch  ahead;  ,(4)  that  the  de- 
fendant negligently  failed  to  see  and  avoid 
striking  the  trap;  (JS)  that  the  defendant  neg- 
ligently operated  the  vessel  at  a  dangerous 
and  unsafe  rate  of  speed ;  and  (6)  that  the  de- 
fendant negligently  failed  to  stop  the  vces^ 
and  to  run  aside,  so  as  to  avoid  the  fish  trap, 
after  the  trap  was  or  should  have  been  sera 
by  the  defendant 

In  its  answer  tbe  defendant  denies  that  it 
was  guilty  of  negligence  in  any  particular. 
As  a  further  answer  to  the  complaint  the  de- 
fendant avers  that  the  fish  trap  was  unlaw- 
fully built  and  maintained,  and  in  smtib.  a 
manner  that  it  obstructed  the  navigable 
channel  of  the  river  and  was  a  menace  to 
navigation;  that  tbe  trap  Was  unlawfully 
maintained  in  two  particulars :  (1)  That  it 
extended  from  tbe  shore  to  a  point  In  the 
navigable  channel  In  the  riTer ;  and  (2)  "that 
tbe  signals  and  lights  were  not  maintained 
thereon  as  required  by  law."  The  defendant 
alleges  that  at  a  time  wh»  It  vras  lawfully 
navigating  the  river  oa  a  dark  and  ft^gy 
ni^t,  and  while  moving  slowly  down  the 
stream  "in  the  channel  thereof,"  and  "soleily 
because  the  said  fish  trap  was  so  located 
that  It  obstructed  the  navigable  channel  of 
the  said  river,  the  said  steamboat,  with  Its 
tow,  ran  into  said  flab  trap." 

The  plaintiff  rolled  by  traTersing  tbe  af- 
flrmatlTe  aUc^0<»iB  of  tbe  answer. 

Wirt  Minor,  of  Portland  fTeal,  Minor  & 
Wlnfree,  of  PorQand,  on  the  briefb),  for  ap- 
pellant 

A.  M.  Dibble,  of  Portland  (Malarkey,  Sea- 
brook,  and  Dibble  ot  Portland,  on  the  brieft), 
tor  respondent 

HARRIS^  J.  (after  stating  the  facts  as 
above).  Tbe  foregoing  statement  may  be  sum- 
marized by  saying  that  the  defendant  at- 
tempted to  navigate  the  river  at  a  time  when 
It  was  so  foggy  that  cme  could  not  see  ahead 
and  the  range  lights  ceased  to  be  an  aid  to 
navigation;  that  the  defendant  left  Bugby 
Hole  with  the  intention  of  following  the  us- 
ual course  taken  by  vessels  across  Puget  Bar 
and  past  the  Anderson  trap;  that  the  tow- 
boat  and  bargee  were  successfully  nevigated 
across  Puget  Bar ;  that  the  river  Is  between 
2,000  feet  and  a  mile  wide  at  the  point  where 
tbe  Anderson  trap  is  located;  that  betwem 
600  and  4,000  feet  of  that  width  c^poslte 
the  Anderson  trap  Is  sufficiently  de^  for 
the  navlgatlfm  of  vessels;  that  the  usual 
coarse  followed  by  vessels  la  between  200 
and  1,000  feet  from  the  outer  end  of  tbe  An- 
derson trap;  that.  Instead  of  following  tlie 
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nmal  ooarsei  u  the  master  of  tSw  Sanwm 
mjB  Iw  Intended,  the  llotllla,  1»canie  of  some 
controrerted  reason,  got  out  ot  the  vsma 
eonrse  ct  Tesa^  at  a  point  at  least  1,800 
feet,  and  probably  more^  above  the  Ander- 
son  trap,  and  proceeded  on  down  the  river 
outside  of  the  usnal  conrae^  but  In  waters 
deep  enough  for  the  navigation  of  the  tow- 
boat  and  barges,  to  and  throngh  the  Ander- 
son trap. 

t1]  It  Is  approiniate  here  to  add  to  what 
already  has  been  said  that  the  master  ct 
the  Samson  testified  that  he  did  not  see  the 
Brandt  trap  at  all,  and  that  it  waa  so  f<«Ky 
that  he  did  not  see  the  Anderson  trap  until 
he  waa  abont  100  teet  from  It  On  the  other 
hand.  Christian  Th<do  testifled  that  the  fog 
lifted  before  the  Samson  readied  the  Ander- 
son trap,  and  that  wbai,ttie  boat  was  *in 
front  of  the  lower  range  light"  (800  feet 
shore  the  AndenKm  trap)  it  was  **8wlnglng,^ 
and  tliat  at  that  time  he  saw  the  light  on 
the  end  of  the  And»son  trapb  The  witness 
Vog  corroborated  the  testimony  ot  Tholo  by 
saying  that  after  the  flotHIa  went  throns^ 
the  trap  "I  mts  looking  around,  and  I  could 
see  the  shore,  the  house  ashore,  and  the 
woods  back  ct  the  house."  Anderson  ex- 
plained that  his  house  was  600  feet  below 
the  frmt  range  Ught;  and  hence,  if  his  tes- 
thnmy  Is  taken  as  true,  the  trap,  which  was 
800  feet  btiow  the  range  11^ t,  was  fiOO  feet 
atxm  the  boose.  The  Samson  was  display- 
ing a  red  U^t  m  the  port  side  and  a  green 
U^t  on  the  atarboard  side,  as  weU  as  two 
white  lights  on  the  masthead,  as  required 
by  the  regnlathHis.  There  was  a  white  light 
ca  the  outside  of  eadi  barg&  These  Ilghti^ 
however,  served  to  enable  others  to  see  the 
Samson  rather  than  to  enable  the  Sam  sop 
to  see  other  objects.  In  additton  to  ttw 
lights  already  mentioned,  the  Samson  waa 
equipped  wifli  both  an  are  and  a  seardi 
l^t  The  master  of  the  vessel  stated  that 
the  seardi  light  Is  not  used  in  foggy  weath- 
er, fov  the  reason  that  such  a  light  hinders 
rather  than  aids  navigation.  Besides  the 
mas^,  who  was  at  the  time  of  the  acddent 
at  the  Bamson's  wheel,  there  was  a  sallinr 
ca  duty  on  the  Ssmson  as  a  locAout  There 
was  a  man  on  each  barge,  but  eadi  of  these 
three  men  was  asle^. 

As  already  stated,  Capt  Church  testifled 
that  at  the  end  of  11  minutes  he  eiowed 
down,  and  at  the  end  <tf  12  or  13  minutes 
aftw  leaving  Bugby  Hole  he  sto{q^  the 
en^nes  and  drifted;  but  opposed  to  Oils 
evidence  there  was  the  testimony  of  Chris- 
tian Tholo,  who  VAi  ttie  Jury  that  "when 
■he  paaaed  me  she  had  the  qieed  that  aha 
usually  had,**  and  that  after  he  saw  the 
Samson  she  was  going,  so  far  as  he  could 
observe,  "as  she  usually  goes  when  It  is 
dmr."  There  was  testimony  for  the  plaln- 
tUt  to  the  effect  that  Tessels  either  amAored 
or  tied  up  In  heavy  fogs ;  but  there  was  al- 
so evidence  for  the  defendant  to  the  effect 


that  only  loaded  ocean-going  vesstda,  wheth- 
er with  or  without  a  tug,  andiored,  and  that 
towboata  wtOi  bargee  never  a&chored  or  tied 
up  on  account  ot  the  fog.  The  master  of  the 
Samson  testliled  that,  if  ttie  towboat  liad 
been  equipped  with  a  stem  wheel,  he  could 
have  backed  oat  after  seeing  the  trap  and  thus 
avoided  It ;  but  since  the  boat  was  equipped 
with  a  propeller  an  attempt  to  bade  out  at 
any  time  after  he  saw  (he.  Anderson  trap 
would  have  resulted  In  the  flotilla  swinging 
around  and  striking  the  trap  broadside,  and 
thos  causing  greater  damage  to  thr  trap. 
"Ha  also  stated  that  when  he  discovered  his 
predicament  he  started  the  englnea  and  went 
through  the  lead  of  the  trap  as  stral^t  as 
he  could,  and  by  so  doing  did  the  least  possi- 
ble damage  and  that  If  he  had  not  dme  this 
the  flotilla  would  have  takoi  out  the  heart 
of  the  trap.  It  la  apparent,  from  this  brief 
account  of  the  evidence,  that  Qie  questions 
of  whether  or  not  the  defoidant  negligently 
failed  to  maintain  sufficient  lights,  or  neg- 
llgrattly  tailed  to  keep  a  lookout,  or  negligent- 
ly failed  to  see  and  avoid  the  flsh  trap,  or 
negligently  <werated  the  flotilla  at  a  dang^ 
ous  rate  of  ipeed,  or  negligently  failed  to 
stop  the  Samson  and  her  tow  and  avoid  the 
flsh  trap,  wwe  all  properly  submitted  to  the 
jury.  ■  There  was  evidence  upon  both  sides 
of  these  controverted  qnestims,  and  It  was 
therefore  the  prorlnoe  of  the  Jury  to  deter^ 
mine  the  facta.  The  trial  court  did  sot  com- 
mit error,  as  cimtaided  the  defudant,  In 
asking  the  Jury  to  decide  whether  the  cor^ 
pwation  was  n^Ugent  in  respect  to  any  of 
thoae  flTO  Bpcdflcatlims.  of  negligence. 

Much  of  the  discussion  In  the  briefs  re- 
lates to  the  allegatloa  that  the  defteLdant 
"nei^igently  failed  to  keep  and  maintain 
said  tugboat  within  the  limits'*  of  the  fixed 
<flianneT  and  course  in  which  vessels  were 
usually  fqwrated.  The  defendant  has  urged 
numerous  objectiims  to  the  instructions  given 
tfr  the  court,  contending  that  some  of  th«n 
were  erroneous  and  tlut  several  of  thbm 
wen  Inccmslstent  with  each  other.  The  poe- 
itimi  taken  the  def^dant  ia  rested  large- 
ly vjfoa  the  application  whidi  it  contenda 
should  be  made  of  the  rule  whldi  gives  para- 
mountcy  to  the  right  ot  navigation. 

[2,  t]  TbB  OOlumbla  river  is  a  navigable 
stream,  and  as  such  is  a  common  highway 
"and  forever  free.*  This  right  is  a  public 
one,  and  It  is  not  only  given  by  the  canmon 
law,  but  is  preserved  by  the  stetute  admit- 
ting the  state  of  Oreeon  into  the  Union. 
Johnson  v.  Jeidness,  8S  Or.  6S7,  061*  167 
Pac.  708,  U  R.  A.  1818A,  1074.  The  light 
of  fishery  is  likewise  a  cwnrntm  right  The 
light  of  navigatiott  la  paramount,  for  Uie 
reasm  that  It  Is  of  the  most  Impwtanoe  to 
tlie  public  weaL  Davis  r.  Jerkins,  fiO  N.  Gb 
290,  28S;  Post  t.  Munn,  4  N.  J.  Law,  61, 
7  Am.  Dec.  S70;  Flanagan  t.  Gity  of  Fhfla- 
delpMa,  42  Pa.  21d.  228.  Stated  in  general 
terms,  the  right  ot  fishery  must  give  way  to 
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the  right  of  navlgatloii.  Expressed  In  more 
accurate  language,  the  paratnonntcy  of  the 
right  of  navigation  does  not  extinguish  (he 
right  of  fishery,  although  the  former  does, 
whenever  there  Is  a  necessary  conflict,  limit 
the  latter,  aod  compel  it  to  yield  so  far  as 
the  right  of  fishery  interferes  with  the  fair, 
useful,  and  legitimate  exercise  of  the  rli^t 
of  navigation.  Speaking  of  the  abstract 
right  of  the  public,  it  may  be  aaid,  as  ex- 
pressed In  1  Famham  on  Waters,  i  27: 

"The  public  la  entitled  to  the  free,  nniater- 
rupted,  and  unobstructed  use  of  every  part  of 
the  stream,  from  bank  to  bank  and  throughout 
tlie  length  of  the  channel,  which  at  the  ordi- 
nary stage  of  the  water  is  of  such  depth  and 
of  such  accessibility  with  respect  to  the  cur- 
rent or  main  body  of  the  stmam  as  to  be  capable 
of  navigation  by  boats  •  •  •  either  up 
and  down  or  across,  or  from  the  main  stream 
onto  any  particular  part  in  question,  or  thence 
onto  the  body  of  the  stream;  and  this  wbetb* 
er  such  part  baa  ever  been  so  used,  and  vrtieth- 
er  there  is  any  present  or  anticipated  necessi- 
ty for  so  using  it" 

Continuing  to  employ  general  terms  when 
referring  to  the  ri^t  of  navigation,  In  the 
abstract,  a  boat  has  a  right  to  "take  her 
course,"  and  to  go  when  and  where  it  is 
necessary  to  go,  and  U  not  obliged  to  stop  or 
go  out  of  her  way,  or  wait  upon  the  move- 
ments  of  those  who  are  managing  a  Ashing 
seine  or 'net;  and  yet  this  right  of  navlga- 
tloo,  which  entitles  the  public  to  the  unob- 
structed use  of  every  part  of  the  stream 
which  Is  capable  of  navigation  by  boats,  and 
authorizes  a  boat  ta  "take  her  course,"  can- 
not be  exercised  without  regard  to  the  rights 
of  others.  Th^  navigator  of  a  public  stream 
must  manage  his  craft  with  ordinary  care 
and  with  due  regard  to  the  rights,  pn^rty, 
and  lives  of  others.  1  Famham  on  Waters, 
H  27,  31,  33 :  Spry  Lumber  Oa  v.  The  O.  H. 
Oreen,  76  Mich.  320,  332,  43  N.  W.  676. 
While  a  boat  may  "take  her  course,"  never- 
theless a  navigator  cannot  with  impunity 
do  unnecessary  damage  to  a  fisherman  or 
his  property;  but,  upon  the  ccmtrary,  the 
paramount  right  of  navigation  must  be  ex- 
ercised fairly,  and  not  arhltrarlly,  and  with 
due  r^rd  to  the  subordinate  right  of  fish- 
ery, and  a  boat  must  be  so  navigated  as  not 
to  do  unnecessary  damage.  1  Farnbam  on 
Waters,  }  33a;  Gould  on  Waters  (2d  Ed.)  S 
87;  Porter  v.  Allen,  8  Ind.  1,  65  Am.  Dec, 
750 :  Lewis  v.  Keeling,  -46  N.  O.  299,  307, 
62  Am.  Dec.  168;  Post  v.  Munn,  4  N.  J.  Law, 
61,  7  Am.  Dec.  570.  For  example,  If  nets 
are  placed  across  the  channel  of  a  river,  so 
as  to  be  a  bar  to  navigation,  a  vessel  may,  if 
reasonably  necessary  to  do  so,  run  over  the 
nets;  but.  If  a  navigator  Is  warned  or  ought 
to  have  known  of  his  approach  toward  the 
net  of  a  fisherman,  he  is  liable  for  damage 
resulting  from  his  negligent  failure  to  avoid 
doing  damage,  U  be  can  do  so  without  prej- 
udice to  the  leasooable  prosecution  of  Ills 


voya^  Borst  t.  Columbia  Contract  Co., 
89  Or.  344,  350.  302,  174  Pac.  161 ;  Hopkins 
V.  Norfolk  A  S.  B.  Co.,  131  N.  C.  463,  42  S. 
B.  0O2;  Cobb  V.  Bennett,  76  Pa.  326,  329.  16 
Am.  Kep.  752;  Wright  v.  Mnlvaney,  78 
Wis.  89,  46  N.  W.  1045,  9  L.  E.  A.  807,  23 
Am.  St.  Eep.  393.  The  ruling  in  Wright  t. 
Mnlvaney  Is  of  peculiar  interest,  for  the 
reason  that  there,  as  here,  a  pound  net  fish 
trap  was  Injured  by  a  boat  with  a  tow,  and 
some  of  the  other  material  particulars  were 
like  the  facta  presented  here.  The  court 
says: 

"But  it  does  not  necessarily  result  from  this 
[the  paramount  right  of  navigationl  that  the 
navigator  may  carelesely  and  negUgently  ran 
his  vessel  npon  the  nets  of  fiebermen  and  de- 
stroy tbem,  and  escape  liability  therefor  mere* 
ly  because  he  did  not  do  so  maliciously  or  wan- 
tonly. Such  a  proposition  shocks  any  proper 
sense  of  Justlcfc  The  benefit  which  tlu  naviga- 
tor is  entitled  to  .claim  by  reason  of  Us  para' 
mount  right  is,  we  apprehend,  tliat  when  Oia 
two  rights  necessarily  conflict  the  Inferior  must 
yield  to  the  superior  right  But  he  may  not 
by  bia  own  negligence  unnecessarily  force  the 
two  rights  into  conflict,  and  tlwn  claim  the 
benefit  of  tlte  panmount  right,** 

[4]  When  it  Is  said  that  the  public  Is  en- 
titled to  navigate  upon  any  part  ot  the 
navigable  waters  of  a  stream  without  ol>* 
structioy,  It  must  always  be  understood  that 
reference  is  made  to  unlawful,  and  not  law- 
ful, obstructions.  An  obstruction  placed  in 
a  stream  may  be  authorized  by  competent 
authority,  and  consequently  the  rl^t  of 
navigation  is  limited  by  that  kind  of  an  ot^ 
struction.  Oould  on  Waters  (2d.  Ed.)  |  87j 
Davis  V.  Jerkins,  60  N.  C.  200,  293;  FUnit- 
gan  V.  City  of  Philadelphia,  42  Pa.  219.  232; 
Lewis  V.  Keeling.  46  K.  C.  299,  306,  62  Am. 
Dec.  168;  Pound  v.  Turck,  95  U.  S.  459,  24 
L.  Ed.  625.  If  authority  is  granted  for  the 
erecti(m  of  an  obstmctlcHi  In  a  navigable 
streanit  and  the  obstraction  la  so  placed  as 
to  be  iiartly  beyond  the  limits  of  the  author* 
Ization,  then  in  that  event  the  obstructltuk 
is  unlawful,  and  a  nuisance  only  to  the  ex- 
tent that  the  authority  has  been  ecceeded. 
Knox  V.  Chalooer,  42  Me.  160,  156 ;  Renwlcfc 
V.  Morris,  3  Bill  (N.  7.)  621,  affirmed  In  7 
Hill  (N.  T.)  S75.  Even  though  an  obstruc* 
tlon  iB  wholly  or  partially  unauthorized 
nevertheless  this  lack  of  authority  for  the 
erection  or  maintenance  of  the  obstruction 
does  not  necessarily  operate  as  authority  to 
a  navigator  n^ligently  to  destroy  the  ob- 
struction. 1  Famham  on  Waters,  |  33 ; 
Dimes  v.  PeUey,  16  Q.  B.  276, 19  L.  J.  Q.  B. 
N.  S.  449,  14  Jnr.  1132;  The  Brinton,  66 
Fed.  71,  13  O.  C.  A.  SSL 

[I,  I]  We  may  now  direct  attention  to 
some  of  the  instractlons  which  the  court  gave 
to  the  Jury.  After  defining  n^tlgence,  find 
explaining  tliat  the  plalntUf  could  recover  U 
the  defendant  was,  and  be  hims^  was  not, 
guilty,  of  nesllgence^  tba  court  told  the  Jur/, 
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In  InatmcUoD  No.  8,  that  "It  ta  charged"  -in 
tbe  complaint  "tbat  at  aatd  time  tbe  said  boat 
wu  being  operated  oataide  ot  and  b^ond 
tlie  cbann^  or  course  In  wlilch  nadb  ireaaela 
ahoald  be  operated";  and  tlien  fcOloira  an 
enameration  of  tbe  remalnlnc  five  apedfl ca- 
tions of  nej^tgoice.  Harli^  refwred  to  tbe 
first  Bpedflcatlon  of  negligence  In  tbe  lan- 
guage already  quoted,  and  having  eatimer- 
•ted  the  other  five  specifications,  the  court, 
In  Instmctlon  N«  4,  then  said: 

It  yon  find  the  defendant  was  "sollty  of  an? 
one  or  mor«  of  said  charges,  and  If  7on  so  find 
that  anj  one  or  more  of  said  diarges  which 
700  may  so  find  defendant  cnllty  of  consti- 
tDted  negUgence  or  lade  of  due  care,"  and  that 
such  acts  caased  the  Injoiy,  then  *^laintiff 
entitled  to  a  verdlet,**  unless  his  own  negli- 
gence eoDtritrated  to  the  Injury. 

The  Jury  was  properly  UM,  In  Instrnctlon 

No.  5: 

"That  in  operating  its  said  Tessel  1h«  daty 
rests  tipon  defendant  to  operate  the  same  in 
a  reasonably  carefnl  mannerf  so  as  to  avoid 
collidiog  with  or  injuring  stroetnres  along  the 
sbor&** 

The  next  Instrnctloo  related  to  the  right 
and  duly  of  the  defendant  irtien  navigating 
In  the  tog,  and  tbe  ancoeedlng  Instruction  re- 
ferred to  tbe  duty  <tf  maintaining  a  lookout. 
Tbe  next  Instruction,  No.  8,  reads  as  follows: 

"It  was  also  tbe  duty  of  defendant  to  oper- 
ate and  nangato  said  vessel  in  the  channel 
or  usual  course  In  wUdi  vessels  navigating 
said  river  should  be  operated  and  navigated." 

In  Instruction  Na  9  the  jurom  ware  told: 

"If  you  find  from  a  preponderance  of  tiie  ev- 
idence, therefbre,  tbat  defendant  failed  to  per- 
form anj  one  or  more  of  these  dnties,  then  de- 
fendant was  ne^gent,  and  not  In  the  oeicise 
of  doe  earb'* 

Instruction  Na  26  Is  Impwtant,  because  It 
was  given  at  the  request  of  the  defendant 
This  instruction  begins  by  saying  that  If  the 
Jury  found  that  the  plaintiff  had  obtained 
permits  from  the  state  of  Washington  and 
tbe  United  States,  and  had  erected  and 
maintained  the  trap  in  the  place  and  manner 
provided  by  sucli  permits,  and  If  the  Jury 
farther  found — 

"that  the  defendant  was  careless  snd  negligent 
in  pUoting,  operating  and  navigating  its  tow- 
boat  Samson,  and  in  thereby  causing  the  same 
to  run  into  and  against  the  said  Ssh  trap  of 
^IntifF,  and  that  the  fish  trap  was  thereby 
damaged  and  Injured,  the  plalntiif  la  entitled 
in  such  case,  and  In  such  case  only,  to  recover 
from  the  defendant  the  «mount  of  his  damages: 
Provide^  that  the  negligence  of  the  defendant 
which  occasioned  the  injury  consisted  In  the 
failnre  of  the  defendant  to  keep  and  maintain 
Its  towboat  within  tbe  limits  of  tbe  navigable 
channel  of  tbe  Colombia  river  and  ontside  and 
beyond  the  fixed  course  and  navigable  channel 
of  said  river,  or  that  the  defendant  failed  to 
keep  and  maintain  adequate  and  sufficient  lights 


upon  Its  towboat,  so  that  objects  lying  In  tbs 
Columbia  river  could  be  seen  and  av^ded,  or 
that  the  defendant  failed  to  keep  and  maintain 
a  lookout  upon  Its  towboat,  and  failed  to  keep 
and  maintain  a  sufficient  watch  ahead,  or  that 
the  defendant,  through  negligence  in  looking 
ahead,  failed  to  see  the  fish  trap;  or  that,  hav- 
ing seen  the  fish  trap,  the  defendant  failed  to 
use  such  means  as  were  available  to  avoid 
striking  and  injuring  the  same,  or  that  the  de- 
fendant operated  and  propelled  its  towboat  at 
a  dangerous  rate  of  speed,  or  at  an  unsafe  rate 
of  speed  with  regard  to  llie  condition  of  the 
weather,  the  atmosphne,  and  the  dreomstaneea 
aod  conditi<«s  surrounding  the  locality  whers 
the  acddoit  complained  of  Is  alleged  to  have 
occurred,  or  that  the  defendant,  having  means 
to  stop  its  towboat,  or  to  turn  aside  and  thus 
avoid  tbe  fish  trap  after  the  same  was  seen, 
failed  to  employ  said  means  efficiently,  or  to 
take  proper  and  timely  steps  to  stop  its  towboat 
or  to  turn  aside  snd  thoa  avoid  the  said  flsln 
trap." 

Instractloa  Na  8  was  deuly  ernmeons. 
Instruction  Na  8t  standing  alone,  la  not 
strictly  accnrate,  tor  the  reason  that  it  states 
that  tlie  complaint  cAmrses  "Oie  boat 
was  b^ng  operated  oatalde,"  Instead  <tf  in- 
cluding tbe  elemmt  of  negligence^  and  say- 
ing  that  the  boat  was  being  "negUgently** 
operated  outside,  of  the  channeL  However, 
when  this  instruction  Is  construed  in  coooee- 
Uosk  wiUi  instmctlon  Na  4,  tJien  the  two^ 
when  taken  togethw,  harmonixe  with  tbe 
ccHnplalnt,  Tbe  plaiutUE  does  not  lely  In 
his  complaint  upon  the  bald  fact  that  the  de- 
fendant got  outside  of  tbe  duumd  usually 
followed  by  vess^;  but  be  relies  upon  the 
charge  that  the — 

"defendant  carelessly  and  negligently  tailed  to 
keep  and  maintain  said  tugboat  within  the  lim- 
its of  said  channel,  and  carelessly  and  negli- 
gently navigated  said  vessel  outside  and  be- 
yond said  fixed  course  and  dwund." 

The  position  of  the  plalntlfl  with  respect 
to  Instructions  8  and  4  is  made  plain  by  tbo 
following  exceirpt  takm  from  his  printed 
brief: 

"By  said  instructions,  8  and  4^  Uw  oourt 
diarged  the  jury  that  It  was  alleged  In  tbe  com- 
plaint that  appellant  carelessly  and  neSHgentiiy 
operated  Its  boat  outside  of  and  beyond  the 
channel  or  course  In  which  vessels  should  be 
operated,  and  that  If  the  jury  found,  not  only 
that  appellant  did  this,  but  that  its  action  in 
so  doing  resulted  from  negUgence  or  a  lack  of 
due  care,  and  they  also  found  that  such  neg- 
ligence caused  the  damages  to  the  trap,  respond- 
ent was  entitled  to  recover,  unless  he  was  him- 
self guilty  of  contributory  negligwce. 

"In  other  words,  the  court  Instructed  the  Jury 
that  before  th^  could  find  against  appellant 
for  navigating  outside  the  channel  or  usual 
course  of  vessels  th«r  must  find  that  It  did  so 
nnneceasarlly  and  because  of  negligence  and  a 
want  of  due  care.  It  was  properly  left  to  the 
jury  to  ssy  from  all  the  circumstances,  taking 
into  consideration  ^e  location  of  the  trap  and 
the  width  of  the  dyumel,  whether  appdlant'a 
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aetton  in  folnc  ootolds  pt  tiu)  nsnal  ehaimd 
and  eonnw  of  veaaeb  was  th*  reanlt  ot  an  un- 
fair or  ne^igmt  ezerelM  of  Ita  zisht  of  naTl- 
gation.** 

Instmctlon  No.  26  la  entirely  ccmslstent 
with  Instructions  S  and  4,  and  la  in  harmo- 
ny with  the  constnictI<Hi  which  the  plalntUT 
places  niKiD  these  two  InstnictionB.  Instmc- 
tlon Na  8,  however,  told  the  Jury  that  it 
was  the  duty  of  the  defendant  to  navigate 
its  T^sel  in  the  diannel  and  the  usual  conrse 
taken  by  boats.  When  this  Instruction  is 
omsldered  in  the  light  of  all  the  InstmcUons 
which  had  been  prerionsly  given,  and  in  con- 
nection with  instruction  No.  9,  It  was  equiva- 
lent to  charging  the  Jury  tha^  if  the  defend- 
ant got  outside  of  the  channel  or  nsnal 
course  taken  by  vessels,  that  fact  alone  and 
of  Itself  convicted  the  defendant  of  negli- 
gence; for,  after  saying  in  Instruction  No. 
8  that  it  was  the  duty  of  the  defendant  to 
operate  its  boat  In  the  usual  course  taken 
by  other  Teasels,  the  conrt  said  In  instrac- 
tttm  Na  9  tbaV  U  *'defaidant  failed  to  per- 
form any  one  or  more  of  these  dnttes,"  then 
the  defendant  waa  negligent  It  was  not 
negligence  per  se  for  the  defendant  to  navi- 
gate tb»  flotilla  outside  of  and  beyond  the 
course  nsnally  followed  by  vessels.  It  was 
a  question  of  fact  for  the  Jury  to  say  wheth- 
er the  defaidant  failed  to  ezerdse  ordinary 
care  in  the  navigatltHi  of  its  flotilla.  It  may 
fairly  be  aasnmed  that  the  defendant  om- 
cedeB  that  when  its  flotilla  1^  Hole 
its  captain  intended  to  ftdlow  the  nsual 
coarse  talcen  by  Teflaels,  and  did  sot  Intend 
to  go  between  the  Brandt  tfnd  Andersen 
traps;  the  defendant  does  not  contend  that 
the  Imsiness  In  which  it  was  engaged  require 
ed  it  to  go  oatside  of  the  usual  course,  or 
to  navigate  the  waters  between  the  Brandt 
and  Anderson  traps;  and  consequently  the 
ultimate  qnestlon  of  fact  Is  whether  the  de- 
fendant failed  to  use  due  care  when  trans- 
porting the  lofft  down  the  river,  and  al- 
though a  failure  to  keep  within  the  usual 
coniae  taken  vessels  Is  not  negllgrace  as 
a  matter  of  law,  nevertheless  as  stated  In 
Porter  v.  Allen,  8  Ind.  1,  4  (66  Am.  Dec  750) 
**though  It  was  proper  for  the  Jury  to  con- 
sider the  fBsff*  that  the  boat  was  not  In  the 
usual  and  (»dlnary  channel  where  boats  are 
usually  run,  **ln  connection  with  the  other 
fiicts  proved  in  the  case,  still  It  was  alraie 
insufficient  to  control  the  verdict." 

The  durge  to  the  Jury  should,  ot  course, 
In  this  as  In  an  cases,  be  considered  as  a 
whole,  with  the  view  of  ascertaining.  If  pos- 
sible, whether  the  rights  of  the  appealing 
litigant  were  so  prejudiced  as  to  prevent  a 
fair  trlat  'Instmethm  No.  8  was  not  a 
mere  parenthetical  statement  made  daring 
the  course  ot  the  diarge,  but  it  stands  out 
as  pHHiiinaitly  as  any  other  single  instruc- 
tion SKwaring  In  the  charge,  and  It  oratalns 
plain  language  which  the  Jury  coaM  not 


have  misunderstood;  and  hence  a  reversal 
ot  the  Judgment  becnnes  necessary. 

[7]  The  defendant  InalstB  that  the  Ander- 
son trap  was  an  unlawful  obstruction.  The 
plalntlfr  was  authorized  1^  both  the  state  ol 
Wasblngbm  and  the  United  States  to  erect 
and  maintain  -  the  trap.  All  the  e^denoe 
shows  that  the  trap  was  ndther  above  nor 
below  Uie  place  Indicated  in  the  permits,  al- 
thoni^  there  is  a  controversy  as  to  vhekhee 
or  not  the  trap  extended  farther  out  Into  the 
river  than  allowed  the  pomlt  givra  by 
the  United  States.  The  defendant  argues 
that  all  that  part  of  the  trap  whldi  was 
taken  out  when  the  flotilla  went  through 
the  lead  was  b^ond  the  Uinlts  fixed  by  tlie 
permit  The  evidence  shows  eonclaalvely 
that  the  24  piling  taken  out  were  cither  in 
whole  or  in  part  within  the  limits  of  the 
federal  permit  The  deCndant  argues  tlut 
the  trap  exceeded  the  Imgtta  allowed  by  tbe 
permit  by  180  feet  Bven  though  It  be  as- 
sumed that  the  trap  was  180  feet  too  long, 
still  It  must  be  remembered  that  the  heart 
was  60  Ceet  wlde^  and  if  to  this  width  Is  add- 
ed the  distance  covered  by  the  1  or  2  piling 
left  standing  next  to  the  heart  and  also  the 
distance  covned  by  the  24  pllbig  taken  ont, 
it  will  be  seen  that  only  a  part  of  the  ob- 
stractlraL  was  unlawful,  in  the  sense  that  it 
exceeded  the  aufhwlty  tfvra  to  the  plaln- 
tlfr. If.  on  the  other  hand,  the  trap  did  not 
extend  bey  (Mid  the  point  allowed  by  the  per- 
mit tbm  all  of  it  was  authorised,  and  no 
part  ot  it  was  an  Illegal  obstructton.  No 
part  of  tho  trap  was  within  the  usual  course 
followed  by  vessels  going  up  or  down  the 
river, 

[I]  The  defendant  has  urged  witli  mucb 
vigor  that  this  la  a  local  actlcm*  and  tiiere- 
fore  triable  ody  In  the  state  of  Washington. 
The  plalntUr  first  obtained  a  permit  frmn 
the  United  States  In  1901,  and  he  operated 
under  Hut  penult  until  1912,  when  he  re- 
ceived a  new  permit  In  each  year  ot  that 
period,  except  possibly  4  or  6  years  when  he 
did  not  put  in  the  trap,  the  plalntUF  drove 
tbe  Idling  for  his  trap  and  cnnpleted  Its 
construction  a  short  time  before  the  flsb  be- 
gan to  run,  and  Oien,  wh«i  the  fishing  sea- 
son ended  fdr  that  year,  he  pulled  out  tbe 
piling  and  removed  the  trap.  No  part  of 
the  trap  was  driven  Into  the  earth,  «cc^ 
the  piling;  and  all  the  piling  were  driven 
the  owner  wiOi  the  Intoitlra  oa  his  part 
of  mnovlng  them  at  the  end  of  fho  season : 
and  h«ice  the  trap  was  only  [>ers(Hial  prop- 
erty. Johnson  v.  Pacific  Uind  Co,  84  Or. 
SS6,  164  Pac.  664;  Bosebnrg  National  Bank 
V.  Camp,  80  Or.  67,  173  Pae  813.  The  trap 
was  (mly  an  appliance  used  by  the-  plaintiff 
In  the  exerdse  ot  his  right  to  flsh.  The  ac- 
Hoa  Is  not  one  for  trespass  upon  real  proper- 
ty; nor  Is  it  prosecuted  <ni  accotmt  of  any 
assault  upon  the  right  ot  fishery.  The  trap 
was  personal  property,  and  was  used  as  on 
appliance  by  the  plaintiff,  a  salmon  flsbu^ 
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man;  and  when  tbat  appliance  was  dam- 
aged, the  result  was  not  different  In  prlnd- 
ple  from  the  situation  presented  by  some 
person  negligently  breaking  an  ordinary 
trout  rod,  which  the  owner  was  using  tor 
casting  from  the  bank  into  a  stream,  and 
eren  though  the  trout  fisherman  owned  the 
bank  npon  which  he  stood  while  casting. 
The  injury  complained  of  was  damage  to 
the  trap,  and  the  action  is  transitory. 

[1]  The  next  question  relates  to  the  meas* 
ure  of  damages.  The  court  said  to  the  jury 
tiiat  if  the  plaintiff  was  entitled  to  recover 
at  all  he  was  entitled  "to  sudi  damages  as 
yon  may  find  from  a  preponderance  of  the 
evidence  will  fairly  compensate  him  for  the 
loss  be  has  suffered,"  and  that— 

**Tfaere  are  two  dements  of  damage  to  be 
considered  by  you:  First,  jrou  will  consider 
and  determine  from  tbe  evidence  the  reasonable 
amount  that  it  would  be  necessary  to  expend 
to  repair  plaintiff's  trap  and  restore  it  to  tbe 
same  or  as  good  condition  as  it  was  before  the 
injury ;  second,  yon  will  determine  from  the  ev- 
idence tbe  value  of  the  use  of  plaintiff's  trap 
during  such  time  as  it  was  necessarily  delayed 
by  the  injury  to  it  The  sum  of  theee  two  el- 
ements so  determined  by  yon  would  be  the 
mmoont  plalntlfl  is  entitled  to,  it  enttUed  to 
any  sum." 

Besides  evidence  relating  to  the  cost  of  re- 
pairing the  trap  there  was  testimony  con- 
cerning the  number  of  fish  caught  by  the 
Anderson  trap  before  the  accident,  and  also 
after  the  trap  was  repaired,  as  well  as  testl* 
mony  about  tbe  catch  made  by  other  traps  In 
that  locality  and  on  the  same  ^de  of  the  rlv< 
er.  The  Anderson  trap  had  been  In  operation 
from  September  10,  1911.  l^ere  was  evi- 
dence to  the  effect  that  the  catch  made  by  the 
Anderson  trap  averaged  1,500  or  1,600  pounds 
a  day  for  a  few  days  before  the  accident; 
that  the  fish  "generally  run  steady  on  that 
place  there,  right  along;  when  we  have  a 
run,  we  have  one  at  about  the  same  time  as 
the  other  places."  The  plaintiff  testified  tbat 
the  "run  of  silver  side  salmon"  continued 
during  the  period  of  two  weeks  while  bis 
trap  was  out  of  repair,  "because  the  rest  of 
the  traps  above  me  and  below  me  had  lots  of 
fish  at  the  time  when  she  was  broke  ofT*; 
that  during  those  two  weeks  Uie  traps  above 
and  below  his  trap  "were  catching  up  to  a 
couple  of  tons  a  day";  that  after  tbe  trap 
was  repaired  the  average  catch  was  "about 
1,600  or  1.700  pounds  per  day."  Charles 
Brandt,  who  was  an  experienced  trap  fisher- 
man  and  thoroughly  familiar  with  tbe  Ander- 
non  trap,  testified  that  he  knew  the  reason- 
able value  of  tbe  use  of  the  Anderson  trap, 
and  that  its  value  was  "between  $50  and  $60 
a  day"  during  "the  time  she  was  broke 
down";  however,  he  also  stated  that  he  nev- 
er knew  of  a  trap  having  been  rented  for  a 
money  roital,  but  that  all  the  leases  coming 
to  his  knowledge  had  been  "on  the  shares." 
This  witness  farther  e]Q>lained  that  the  An- 


derson trap  "was  a  traq  Out  cau^t  Uie  fish, 
and  she  Is  the  best  trap  there  is  In"  that  local- 
ity,  that  he  "would  be  willing  to  pay  the  man 
$60  a  day  for  the  use  of  that  trap,"  and  that 
"I  go  on  the  basis  of  what  catch  she  is  mak- 
ing" when  estimating  the  value  of  the  trap. 
Tbe  weather  conditions,  according  to  all  the 
evidence,  were  favorable.  The  foregoing  Is 
substantially  all  the  evidence  relating  to  the 
value  of  the  use  of  the  trap. 

The  defendant  contends  that  it  was  error  to 
receive  evidence  of  the  average  catch  of  the 
Anderscm  trap  before  and  after  the  accident ; 
that  the  testimony  about  the  catch  made  by 
other  traps,  located  above  and  below  the  An- 
derson trap,  was  erroneous.  The  defendant 
took  the  position  that  the  occupation  of  a 
fisherman  is  uncertain  and  precarious,  and 
that  his  profits  are  necessarily  speculative^ 
and  for  that  reason  the  defendant  requested, 
but  the  court  refused  to  give^  the  following 
instructions: 

"The  value  of  the  fish  trap  of  the  plaintiff,  if 
you  should  find  that  tbe  plaintiff  is  entitled  to 
recover  is  a  matter  of  easy  determination,  and 
inasmuch  as  the  trap  is  put  in  for  one  season 
only,  I  charge  you  that  the  measure  of  dam- 
ages for  the  use  of  the  trap  is  interest  upon  such 
value  as  you  may  find  the  trap  to  have  had 
at  the  time  ot  tills  injnzy  fur  sndt  period  as 
you  may  dean  reaaoaabte,  but  not  over  die 
period  oi  one  year  at  tlte  rate  of  six  per  eentan 


The  law  alms  to  allow  full  and  complete 
compensation  to  an  Innocent  party  who  has 
been  damaged  by  tbe  breach  of  a  contract  or 
the  commission  of  a  tort.  In  practice,  the  law 
does  not  prove  false  to  Its  theory  1^  banning 
profits  merely  because  of  their  nature  as 
profits;  but,  upon  the  contrary,  the  law  en- 
deavors faithfully  to  realize  Its  aim  by  al- 
lowing compensation  for  profits  which  it  is 
reasonably  certain  would  have  been  made,  If 
the  wrong  complained  of  had  not  been  done. 
Allison  V.  Chandler,  11  Mich.  542;  8  R.  O.  I4. 
601;  Bredemeier  v.  Pacific  Supply  Ca,  64 
Or.  576,  131  Pac.  812;  Fields  v.  Western 
Union  Tel.  Co.,  68  Or.  209,  217,  137  Pac.  200; 
McQinnls  v.  Studebaker,  76  Or.  619,  146  Pac. 
826,  147  Pa&  525,  a  A  1916B.  868,  Ann. 
Cas.  1017B,  1190;  Feeuey  &  Bremer  Co.  v. 
Stone,  89  Or.  360, 171  Pac  569, 174  Pac.  162; 
Fletcher  v.  Fischer,  182  Pac  828.  In  the 
absence  of  malice  the  law  endeavors  to  compd 
reparation  rather  than  punishment  When 
attempting;  to  compel  reparation,  the  difficul- 
ties encountered  by  the  administrators  of  the 
law  consist  In  the  application  rather  than  In 
the  interpretation  of  tbe  rules  prescribed  for 
the  measurement  of  damages.  There  is  no 
single  rule  applicable  alike  to  all  cases,  in- 
volving profits  which  may  be  taken  into  ac- 
count, when  fixing  the  amount  of  compensa- 
tion for  tbe  breach  of  a  contract  or  tbe  com- 
mission of  a  tort  In  some  cases  profits  coin 
Btltute  either  the  sole  or  one  of  the  elements 
of  damages,  and  therefore  are  to  be  taken  as 
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tbe  meaBore  of  tbe  amount  of  compensation; 
and  In  otber  cases  profits  constitute  only  an 
Item  of  erlflence  to  be  taken  into  considera- 
tion, togettaer  wltb  other  evidence,  by  tbe  Jory 
when  fixing  tbe  amount  of  compensation. 

If  tbe  complaint  is  strictly  construed,  it 
must  be  interpreted  to  mean  tbat  the  plain- 
tiff is  suing  for  profits  as  an  elemait  of  dam- 
ages, and  hence,  if  eatitled  to  recover  on  Us 
theory  of  tbe  cas^  be  would  be  oitltled  to 
have  this  dement  <MC  damage -measured  by  tbe 
amount  of  the  profits.  Tba  instruction  of  tbe 
court,  however,  is  based  oa  the  theory  tliatf 
the  plaintiff  is  ^titled  to  recover  the  value 
of  the  use  of  the  trap,  and  we  ttiink  (bat  tbe 
tbeoiy  ct  Uie  trial  court  is  correct  and  in 
harmony  wltti  tbe  prln<dple  which  mpfioxtM 
the  holding  in  WiUlams  v.  Island  City  Min- 
ing Co.,  29  Or.  673.  87  Pac  49.  One  witness 
testified  tbat  he  ntrer  knew  ct  a  trap  bavlair 
been  r^t«d  for  a  mon^  rental,  and  hence  it 
may  be  tbat  the  trap  does  not  have  a  rental 
value,  in  tbe  same  sense  that  the  words 
"rental  valne"  are  used  wben  ref^riliv  to  a 
storeroom  or  a  dwellli^  house  in  a  dty; 
and  yet  tbe  trap  did  have  a  usable  value. 
The  trap  was  usable  for  only  one  purpose, 
and  It  was  valuable  tor  that  and  no  other 
purpose,  and  the  damages  must.  In  order  to 
award  compensation,  be  ascertained  by  an 
Inquiry  into  tbe  value  of  tbe  use  of  the  prop- 
erty to  tbe  Injured  party  for  tbe  time  he  was 
deprived  of  It  Past  results  on^t  to  be  of 
some  aid  In  fixing  tbe  usable  value,  and  in 
the  very  nature  of  things  one  of  the  first  in- 
qulrles  that  one  would  naturally  make  when 
estimating  tbe  usable  value  of  the  trap  would 
be :  How  many  fish  did  the  trap  catch?  Ad- 
mission of  evidence  concerning  the  catches 
made  by  the  trap  before  the  injury  Is  fully 
supported  by  tbe  doctrine  stated  in  Williams 
V.  Island  City  Milling  Ca  See,  also,  the  lu- 
minous opinion  in  Standard  Supply  Co.  v. 
Carter,  81  S.  C.  181,  62  S.  E.  ISO,  19  U  R.  A. 
(N.  S.)  155.  While  the  past  success  of  tbe 
trap  is  not  controlling,  it  la  nevertheless  one 
of  the  factors  which  may  be  taken  Into  con- 
sideration, not  as  the  measure  of  damages, 
but  to  aid  tbe  Jury  in  estimating  damages. 
Post  T.  Munn,  4  N.  J.  Law,  61.  63,  7  Am. 
Dec.  570;  Wood  Transfer  Ca  v.  Shelton,  180 
Ind.  273,  101  N.  B.  7ia  See.  also,  Jacobs  v. 
Cromwell,  216  Mass.  182,  103  N.  E.  383. 

Tbat  there  was  a  good  run  of  fish  during 
tbe  two  weeks  is  evidenced,  the  plaintiff  says, 
by  tbe  tact  that  the  weather  coDdiHons  were 
good,  by  tbe  signiflcant  circumstance  tbat 
otber  traps  In  the  same  locality,  but  less  fa- 
vorably situated  than  tbe  Anderson  trap, 
caught  each  day  "up  to  a  couple  of  tons  a 
day,"  and  by  the  important  fact  that,  wben 
the  Anderson  trap  was  repaired.  It  caught 
each  day  from  1,600  to  1.700  pounds  of  fish. 
Does  not  this  evidence  of  the  catches  made 
during  the  two  weeks,  as  well  as  tbe  catches 
made  Immediately  afterwards,  serve  to  make 


more  certain  any  inference  of  usable  value 
tbat  may  be  drawn  from  prior  results?  Ob- 
viously tbe  testimony  about  tbe  run  and 
catch  of  fidi  durb^s  the  two  weeks  when  the 
trap  was  out  of  repair  and  the  catcfhea  made 
by  the  Anderson  trap  when  again  put  in  re- 
pair constituted  data  whldi  would  be  very- 
helpful  In  fixing  the  usable  value  of  tbe  trap 
for  those  two  weeks.  QTbe  fishing  season  is 
of  comparatively  short  duration,  and  conse- 
quently the  usable  value  of  tb»  trap  might 
be  negligible  at  one  time  of  the  year  and  con- 
slderaMe  at  another.  In  brief,  Qie  evidence 
under  discussion  was  competent,  not  for  the 
purpose  of  measuring  the  compautatikm  to  be 
paid  to  tbe  plalntUC.  but  for  tbe  purpose  of 
aiding  the  jury  in  'estimating  tbe  usable  or 
rental  value  of  the  trap. 

There  are  otber  exceptions  presented  by 
the  record,  but,  since  the  quesdons  arising 
out  of  them  are  not  Uk^  to  recur  upon  a 
retrial,  we  deem  further  dlsenSHlon  unneces- 
sary. 

The  Judgment  Is  reversed,  and  the  ctuse  Is 

ronanded  for  a  new  trial. 

McBRIDE.  C.  J.,  and  BUBNETT  and 
BENSON,  JJ.,  concur. 


(9B  Or.  616) 

KIIJJNaSWOBTH  et  al.  v.  CITY  OF  POET- 
liAND  et  aL 

(Supreme  Court  et  Oregon.    Sept  28.  1919.) 

1.  Municipal  Oobpobations  4=aKl^(3)  — 
Questions  of  Law  and  Fact  Not  Riview- 
ABix  ON  Wan  or  Eeview. 

In  writ  of  review  proceeding  to  set  aside 
street  improvement  proceedings  and  assessment 
of  the  expense  thereof,  the  court  will  not  con- 
Bider  gueBticm  whether  the  street  improved  was 
a  part  of  a  bridge  approach ;  auch  qoMtion 
being  a  question  of  fact,  or  mixed  law  and  fact, 
not  reviewable  under  writ  of  review, 

2.  MunxoxPAi.  GtmpoBATxoNS  ^b512(9— Cirr 

OOUHOIL'S  DBTEEiaiTATIOn  AS  TO  BKHSmB 

noH  Ikfeoveueut  Coholusivb. 
In  writ  of  review  proceedings  to  set  aside 

street  improvement  proceedings,  court  will  not 
rerlew  question  of  whether  property  assessed 
was  actually  benefited,  or  whether  apportion- 
ment of  cost  made  by  assessment  was  just  or 
fair;  the  dty  council's  determhiatian  as  to 
benefits  being  eondnsive. 

3.  Municipal  Cobpobatioks  *=>41S(1)— Via- 
duct ICAT  BB  CONSTBUOTBD  AS  PABT  OT 
STBBBT  ISIPSOVBaOENT. 

Amended  Portland  City  Charter  1913,  1 190. 
Bubds.  1-4,  providing  In  subdividon  4,  tbat 
council  "shall"  levy  tax  for  construction  ot 
bridge  to  cost  more  than  ¥1S,000,  does  not  pro- 
elude  coundl  from  proriding  for  construction 
of  viadact,  as  part  <A  street  at  cost  of  man 
than  916^000,  Iv  assessment  onder  old  diartev 
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KctioDB  873  and  ST4,  Incorporated  Into  amend- 
ed diajter  by  section  284  of  amended  diarter. 

4.  STATcm  4s>168— IHFLISD  Rkfeai.  Not 
Fatoud. 
Implied  repeals  are  not  favored. 

In  Banc 

Ajveal  from  drcnlt  Oourt,  MiatnoiDah 
County ;  3.  P.  Kavuiangh,  Judges. 

■  Proceeding  for  writ  of  review  by  W.  M. 
Kmingswortb  and  others  against  the  City  of 
Portland  and  another,  to  review  certain  pro- 
ceedings of  the  City  of  Portland.  Judgment 
upholding  validity  of  proceedings,  and  plaiiH 
ti^  appeal.  Affirmed. 

The  purpose  of  this  proceeding  ts  to  set 
atide^  by  writ  ot  review,  certain  proceedings 
of  the  <dty  of  Portland,  whereby  the  dty  au- 
thorized and  entered  npon  the  Impraremait 
of  Union  avenue^  in  said  dty,  tma  tiu 
•ootb  line  of  Bryant  street  to  ttw  Boutb  Use 
of  Columbia  Slough  road,  and  assessed  the 
cost  of  the  same  to  the  property  In  flu 
Tldnlty  of  said  street  and  supposed  to  be 
benefited  thereby.  A  ray  large  part  of  the 
improremoit  consists  in  the  building  of  a 
viaduct  over  the  railroad  track  of  the  Ore- 
gon-Washingtcm  Railroad  ft  Navlgatkn  Gom- 
pany,  where  said  tradk  intersects  said  Union 
avoine. 

It  is  dalmed  by  the  idalnUffs  and  petition- 
ers for  0ie  writ  of  review  that  tlie  Imj^ve- 
ment  Is  for  the  benefit  of  the  general  pubU<^ 
and  'jf  small.  If  any,  boieflt  to  the  abutting 
owners;  fliat  the  assessments  are  out  of 
pnvortiUm  to  the  baiefits  conferred  upon  the 
different  pieces  of  ^perty ;  and  tliat  a  part 
of  the  property  assessed  is  not  ben^ted  at 
all,  but  rather  damaged  by  the  improvements. 
It  is  also  claimed  that  the  street  in  question 
is  an  approach  to  the  Interstate  bridge  across 
the  Columbia  river,  which  forms  a  link  in  the 
Pacific  Highway,  and  that  therefore  the  Im- 
provement should  be  considered  as  a  part  of 
said  bridge. 

Further,  it  la  dalmed  that  by  reason  of  an 
amendment  to  the  (dty  charter,  providing 
that  the  dty  shall  levy  taxes  not  to  ex- 
ceed oue-half  mill  on  eadi'  dollar,  to  provide 
for  the  construction  of  bridges  and  the  filling 
of  streets  across  gulches  and  ravines,  the 
power,  which  It  Is  conceded  the  dty  prevloos- 
ly  had,  to  assess  the  ccmts  npon  the  property 
benefited,  is  taken  away  and  destroyed,  and 
therefore,  as  a  matter  of  law,  the  dty  conn- 
dl  was  without  any,  jurisdiction  to  make  this 
assessment,  and  the  proceedings  against  the 
property  of  the  petitioners  are  without  juris- 
diction and  void. 

Malark^,  Seabrook  ft  Dibble  and  M.  A. 
Zolllngw,  all  of  Portland,  for  appellanta. 

W.  P.  La  Boche,  City  Atty.,  and  L.  D. 
Latonrette,  Deputy  City  Atty.,  botti  of  Port- 
land, for  respondents. 


BENNETT,  J.  (aftw  statti«  the  facts  as 
above).  [1]  It  seems  dear  that  In  this  r» 
view  proceeding  we  cannot  inquire  into  the 
question  of  whether  or  not  the  street  Im- 
proved was  a  part  of  the  approadi  to  the 
Columbia  river  bridge;  Hut  Is  a  queation 
<^  tect,  or  mind  law  and  fact,  whUSi  can- 
not be  tried  out  upon  a  writ  of  review.  In 
Smith  V.  Portland,  2S  Or.  297,  801,  8S  Pac. 
665,  666,  it  Is  said: 

"The  authorities  •  *  •  folly  snstain  the 
position  that  the  writ  of  review  only  brings  np 
the  record  of  the  Inferior  court,  and  that  the 
superior  court,  upon  review,  tries  the  cause  only 
by  the  reoord,  and  only  as  to  questions  d  juris- 
diction, and  as  to  error  in  proceeding.  It  will 
not  on  review  try  questions  of  facL" 

And  again: 

"If  courts  win  not  examine  the  evidence  when 
in  the  record,  they  certainly  will  not  examine 
it  when,  as  in  this  case,  it  is  no  part  thereot" 

In  Elmore  Packing  Co.  v.  Tillamook 
County,  S6  0r.  2]^228,10SPac.8DS,m 
It  is  said: 

"A  redtal  in  the  petition  of  independent  facts 
cannot  ^d  the  record  sought  to  be  reviewed.  It 
mast  show  the  facts  presented  by  the  record 
from  which  tiie  error  appears.** 

And  in  UcCabe-Duprey  Tanning  Oo.  v. 
Enbanks,  67  Or.  44.  48^  UO  Pac;  S8B,  896,  it 
is  said: 

"The  writ  of  review  only  lies  to  review  tike 
action  of  tlie  lower  conrt,  when  it  has  exceeded 
its  jnrisdicticm  or  has  exercised  its  functions 
•srroneously ;  that  is,  in  a  manner  not  author- 
ized by  law.  •  •  •  Error  of  the  court  in 
pasBing  upon  the  sufficiency  of  the  pleadings  la 
not  an  erroneous  exerdse  of  jurisdiction.  Evm 
if  error  was  eommlttcd,  it  was  done  in  the  right- 
ful exerdse  of  jurisdiction,  and  is  not  review- 
able in  this  proceeding." 

In  this  case  It  does  not  appear  from  tiie 
record  brought  up  by  the  writ  that  the  street 
in  question,  or  the  part  of  the  street  im- 
proved, was  a  mere  approach  to  the  bridge 
In  any  immediate  sense.  Indeed,  it  seems  to 
be  conceded  that  it  was  two  miles  or  more 
away  from  the  bridge;  and,  as  t&r  as  the 
record  brought  up  here  by  the  dty  council 
shows,  it  was  only  an  ai^roach  to  the 
bridge  in  the  same  Baiae  tb&t  any  street  or 
highway  leading  to  the  bridge  would  be  an 
approach.  At  any  rate,  that  is  a  question  of 
fact,  whidi  we  cannot  inquire  into  In  this 
proceeding,  and  we  have  no  definite  and  cer- 
tain means  of  arriving  at  the  truth  In  re- 
gard thereto. 

[2]  Neither  can  we,  in  this  proceeding.  In- 
quire as  to  whether  the  property  assessed 
was  actually  benefited,  or  as  to  whether  the 
aBPWtionment  of  the  cost  made  hy  the  as- 
sessment was  just  w  fair.  In  Siag  t,  GUj 
of  Portland,  38  Or.  402,  429,  68  Pac.  2,  9 
(66  L.  R.  A.  81^,  whld)  Is  a  leading  case  in 
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this  state  upon  ttds  subject,  and  In  which 
the  gnestlon  was  carefully  and  daborately 
considered  hy  ATr.  Justice  WolTerton,  It  Is 
said: 

"But  we  are  inclined  to  believe  that  the  bet- 
ter doctrine  dedacible  from  adjudged  cases,  in- 
cluding those  of  the  Supreme  Court  of  the 
United  States,  is  that  the  assessment  will  be 
apheld  wherever  it  is  not  patent  and  obvious 
from  the  nature  and  location  of  the  property 
involved,  the  district  prescribed,  the  condition 
and  character  of  the  improvement,  the  cost  and 
relative  value  of  the  property  to  the  assessment, 
that  the  plan  or  method  adopted  has  resulted  in 
imposing  a  burden  in  substantial  excess  of  the 
benefits,  or  disproportionste  within  Uie  district 
as  between  owners." 

In  Hughes  v.  Portland,  CSS  Or.  370.  394, 100 
Pac.  942,  951.  It  is  said  by  Mr.  Justice  R.  S. 
Bean,  dellreiing  the  opinion  of  the  court: 

"The  extent  to  which  the  property  U  benefited 
and  the  proportionate  share  of  the  cost  of  the 
improvement  which  shall  be  charged  against  It 
U  left  to  the  judgment  of  the  council,  and,  when 
it  has  exercised  its  judgment,  its  decision— in 
the  absence  of  fraud  or  demonstrable  mistake  of 
fact— is  conclusive,  except  as  a  rifht  of  appeal 
may  be  given  by  the  charter.** 

And  In  Wagoner  t.  La  Grande,  89  Or.  192, 
202,  173  Pac.  305,  808,  it  Is  said  by  Mr.  Jus- 
tice McCamdnt,  quoting  from  Page  &  Jones 
on  Taxation: 

**The  qnestinn  of  benefit  to  the  property  own- 
er is  not  a  judicial  question,  unless  the  conrt 
can  plainly  see  that  no  benefit  can  exiat,  and 
this  absence  of  benefit  is  so  clear  as  to  admit 
,ctf  no  dispute  or  controrerey  evidence." 

And  further: 

"Plaintiffs  contend  that  the  council  erred  In 
fixing  the  district  to  which  the  expense  should 
be  chargeable.  This  determination  is  a  legis- 
lative act,  which  the  court  cannot  review." 

These  anthorltlKi  seem  to  be  conclusive  in 
this  state,  and  they  are  In  line  with  the  gen- 
eral antliorltles.  Gooley  on  Taxation,  roL  2, 
P;  1180,  presents  Oie  matter  thus; 

"With  the  wisdom  or  unwisdom  of  special 
assessments,  when  ordered  in  cases  in  whidi 
they  are  admissible  at  all,  the  courts  have  no 
concern,  unless  there  is  plainly  and  manifestly 
such  an  abuse  of  power  as  takes  the  case  beyond 
the  just  Utalta  of  legislative  discretion." 

It  is  perfectly  plain  here  Out  it  la  not  ap- 
parent, and  this  court  is  in  no  position  to 
say,  that  the  property  in  question  was  not 
benefited  by  this  improvement,  or  to  puss  In- 
telligently upon  whether  the  Improvement 
Was  a  braieflt  or  not,  or,  If  so,  to  what  ex- 
tmt  Therefore,  If  the  dty  coudcII  had  au- 
thority to  act  in  this  matter  at  all,  and  to 
make  an  assessment  of  this  kind  there<m. 
then  its  action  is  beyond  the  power  of  this 
court  to  review  In  this  proceeding. 

The  most  serious  and  difficult  question  in 
the  case  arises  on  the  construction  of  the 
provlFtons  of  the  amended  charter  authoriz- 


ing and  enjoining  the  levy  of  a  general  tax 
to  make  improremraits  of  the  class  to  which 
viaducts,  like  the  one  forming  part  of  this 
improvement,  belongs.  In  deciding  this  ques- 
tion it  will  be  necessary  to  trace  somewhat 
the  history  of  the  authority  for  street  Im- 
provements In  the  dty  of  Portland. 

In  1903  (Sp.  Laws  1903,  c  1,  art  4)  the 
state  L^slature  granted  to  the  dty  of  Port- 
land a  charter  among  the  provisions  of 
which,  in  regard  to  local  Improvements,  were 
the  following: 

"Sec.  373.  The  terms  "improve'  and  'improve- 
ment,' as  used  in  this  chapter  in  reference  to- 
streets,  shall  be  construed  to  include  all  grad- 
ing or  regrading,  paring  or  repaving,  planking 
or  replanking,  macadamizing  or  remacadamlzing, 
graveling  or  regraveling,  and  all  manner  oi 
bridgework  aud  roadway  improvement  or  re- 
pair,  and  all  manner  of  constructing  sidewalks^ 
crosswalks,  gutters  and  curbs,  within  any  of  thft 
streets  in  the  city  of  Portland,  or  any  part  of 
any  such  street. 

"Sec.  374.  The  council,  whenever  it  may  deem 
it  expedient,  is  hereby  authorized  and  empow- 
ered to  order  the  whole  or  any  part  of  the 
streets  of  the  city  to  be  Improved,  to  determine 
the  character,  kind,  and  extent  of  snch  improve- 
ment, to  levy  and  collect  an  assessment  upon 
all  lots  and  parcels  of  land  specially  benefited 
by  such  improvements,  to  defray  the  whole  or 
any  portion  of  the  cost  and  expense  thereof 
and  to  determine  what  lands  are  specially  bene- 
fited by  such  improvement,  and  the  amount  to 
which  each  parcel  or  tract  of  land  is  benefited.** 

Section  284  of  the  amended  diarter,  adopt- 
ed in  1913,  continues  the  sections  of  the  old 
charter,  in  regard  to  public  Improvements, 
heretofore  quoted,  as  ordinances,  exc^  as 
the  same  may  be  InctmsistMit  wltli  ottier 
provisions  of  the  new  charter,  that  section 
being  as  follows: 

"Sec.  284.  That  so  much  of  sections  382  to 
421,  both  inclusive,  of  the  charter  of  1903,  as 
is  not  inconsistent  with  the  provisions  of  this 
charter,  shall  remain  In  full  force  and  effect  oa 
ordinances  cmly,  subject  to  repeal  and  amend- 
ment and  to  the  enactment  of  new  legislatioQ 
by  the  ceuncll  in  the  manner  and  subject  to  the 
restrictions  in  this  section  provided  upon  the 
subject  of  improvements  of  whatever  nature  to 
be  paid  for  by  local  assessment.  Such  sections 
shall  be  known  a*  the  Ix)cal  Improvement  Code. 
No  repeal  ot  any  portion  thereof,  amendment 
thereto  nor  new  legislation  nprai  the  subject 
shall  be  made  by  the  coundl  except  by  ordinance 
which  shall  be  published  in  full  and  in  Its  final 
form  in  the  dty  official  newspaper  at  least 
thirty  days  before  Its  final  passage.  Notice 
shall  be  given  in  the  dty  offidal  newspaper  and 
by  publishing  conspicuous  advertisements  in 
one  or  more  daily  papers  published  in  the  dty 
of  Portland,  having  a  drcolation  of  not  leas 
than  1,500,  not  less  than  five  times,  the  last  of 
such  notices  to  be  pablished  not  less  than  ten 
days  before  the  final  adoption  of  any  sudi 
amendment,  rei>eal  or  new  legislation.  Upon 
the  adoption  of  any  amendment  to  or  the  repeal 
of  any  part  of  such  Local  Improvement  Code 
or  the  adoption  of  any  new  legislation  upon  the 
subject,  the  whole  Local  Improvement  Code 
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shall  be  prlntod  Id  pamphlet  form  and  the  Audi' 
tor  AaJl  be  fornUhed  with  a  sufficient  number 
of  copies  thereof  for  distribation  to  all  persona 
innniring  for  the  same.  The  council,  in  the 
exercise  of  Its  general  legislatiTe  powers,  mar 
provide  tn  its  discretioa  for  the  performance  of 
mii7  pnbUc  mak  by  or  on  bdialf  of  the  <dty 
and  for  the  method  of  payment  thereof,  bat  said 
Local  Improvement  Gode  mnst  provide  for  the 
siving  of  not  less  than  ten  days'  notice  by  pub* 
lication,  or  by  mailing  to  persons  interested,  (a) 
of  the  intention  to  mabe  any  improvement,  and 
0>)  of  any  proposed  assessment  against  property 
owners  for  the  same,  and  the  right  shall  be  pre- 
served to  the  owners  of  dxty  per  eentum  In  «x- 
tmt  of  die  pnqwrty  affected  any  anessment 
for  a  local  improvemoit,  except  for  street  opm- 
ins  or  sewers,  to  d^eat  the  same  by  naonr 
stianc&** 

Sectlim  190  of  tbe  new  diarto-  la  as  fol- 
lows: 

"The  council,  on  or  before  the  Slst  day  of 
December  in  each  year  shall  levy  upon  all  prop- 
erty not  exempt  from  taxation,  taxea  to  provide 
for  the  payment  of  sxpeuna  of  tike  city  for  the 
•nminf  year  as  tdUnrs: 

A  tax  not  to  exceed  8  mills  on  each  dollar 
valuation  to  provide  for  the  imyment  of  the 
general  expenses  of  the  dty,  including  mainte- 
nance and  repair  of  sewers  and  paved  streets, 
except  as  hereinafter  In  this  section  provided, 
whidi  shall  be  credited  to  the  general  fund. 

"2.  A  tax  sufficient  to  meet  the  interest  on  the 
bonded  Indebtedness  of  the  dty,  to  be  credited 
te  the  bonded  indebtedness  Interest  fond. 

*%  A  tax  of  not  less  than  four-tenths  of  one 
mill  on  each  dollar  valuation  for  the  purchase, 
payment  or  redemption  of  the  "bonded  indebted- 
ness of  the  dty,  to  be  credited  to  the  sinking 
fund. 

"4.  A  tax  not  to  exceed  one-half  mID  on  each 
dollar  valuation  to  provide  for  the  construction 
of  bridges  elsewhere  than  across  the  Willamette 
rtrer,  tilie  filling  oi  streets  across  gulches  and 
rarines,  the  estimated  cost  of  bridges  not  to  be 
less  Uisn  $15,000  and  the  fills  f 20,000;  and  the 
construction  of  overhead  or  underground  cross- 
ings across  railroad  tracks;  provided  that  this 
section  shall  not  release  any  company  or  corpo- 
ration having  a  franchise  or  otherwise  liable, 
from  paying  Its  full  share  of  the  cost  of  con- 
struction of  bridges,  fills  or  crosdngs  as  prorided 
tqr  the  tmns  of  Its  frandiise  or  otherwiso  exist- 
ing.'* 

It  is  contoided  by  the  plointlflB  and  pe- 
titioners, that  snbdiTislon  4  of  the  section 
Jnst  qaoted  is  inconsistent  with  the  provi- 
slons  of  the  old  Improvement  sections,  which 
authorized  the  assessment  of  abutting  prop- 
er^ for  bridge  work  and  viaducts,  where 
SQch  bridge  work  Is  to  cost  In  excess  of  $16,- 
000— in  other  words,  that  the  provision  that 
the  conndl  "shall"  levy  a  tax  not  to  exceed 
one-half  mill  to  provide  for  the  construction 
of  bridges,  the  estimated  cost  of  whidi  Is 
greater  than  $10,000,  is  mandatory,  not  only 
in  the  eense  that  it  enjoins  and  commands 
the  levy  of  a  tax  for  that  purpose,  but  also 
Id  the  sense  that  it  prohibits  the  building  of 
sadi  bridges  and  fills  in  any  other  way,  and 
that  It  impliedly  repealed  that  pert  of  the 
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sections  carried  over  Into  the  new  Improve- 
ment code  by  section  281,  whicb  authorized 
the  building  of  sacb  bridges  tn  any  case  by 
asseesmrat 

[3]  We  cannot  approve  of  this  reasoning. 
The  eftect  of  it  would  be  that  a  bridge 
wblcb  cost  up  to  $14,999  would  be  built  en- 
tirely by  local  aaseBsmoit,  while  a  bridge 
costing  $15,001,  or  more,  would  be  built  en- 
tirely by  general  tax  cm  the  public,  without 
regard  to  llie  fact  tliat  it  might  be  of  Jnst 
as  great  local  boieflt  as  the  smaller  bridge 
or  fill,  or  mig^t  be  entlrdylctcal  In  ibi  purpose. 
Such  a  construction  would  .be  obviously  un- 
just, and  ougbt  not  to  be  adopted,  nnleas  the 
language  Is  rery  plain  and  compeUing. 

It  is  plain  that  a  bridge  or  flU  costing 
more  than  $16,000,  or  $20,000,  might  be  id- 
most  enttrdy  local  In  its  purposes ;  as,  for 
instancy  whrae  It  was  not  part  of  any  general 
line  of  trafllc,  but  fmnlabed  the  only  means 
of  commnnlcatlGXi  from  its  own  locality  to 
the  genwal  dty  streets.  In  such  case  tbere 
would  be  no  jiubllc  boieflt,  exoei^  that  of  ftir- 
nidiing  access  to  the  particular  locality,  and 
this  measure  of  public  boieflt  exists,  and 
must  necessarily  exist,  In  all  local  improre* 
ments.  Again,  the  general  public  may  alp 
ready  have  a  direct  means  of  travd,  general- 
ly paralleling  the  line  of  the  proposed  im- 
provement, and  the  braeflt  of  the  improve* 
ment  may  be  wholly  or  chiefly  to  give  the 
abutting  pnH>erty  access  to  these  general 
lines  of  travel  at  both  ends  of  the  improve- 
ment In  eithw  of  these  cases  It  would  be 
plainly  Just  that  a  part  or  all  of  the  exp^ise 
of  the  improvement,  including  the  fills  and 
bridges,  should  be  assessed  upon  the  abut- 
ting owner. 

We  think  the  provisions  of  sections  373 
and  874  of  the  old  charter,  carried  into  the 
new  by  section  234,  and  the  provisions  of 
section  190  of  the  new  charter,  must  be  con- 
strued together,  and  that  under  their  terms 
the  dty  council  still  has  power  and  it  Is  in 
its  discretion,  and  It  may  at  its  option  (sub- 
ject to  the  limitations  of  the  charter)  pay 
for  audi  bridges  wholly  or  partly  by  assess- 
ment (if  60  per  cent  of  the  pro[)erty  owners 
do  not  remonstrate),  or,  if  It  has  funds  for 
sudi  improvement  out  of  the  half-mill  tax 
provided  by  section  190.  In  other  words, 
the  provisions  of  subdivision  4,  |  190,  while 
perhaps  mandatory  as  to  the  levying  of  a 
tax,  is  not  mandatory,  but  permissive,  as  to 
what  bridges,  or  what  pn^rtion  of  the  cost 
of  sudi  bridges,  shall  come  from  that  fund. 

This  condudon  seems  strengtb^ed  by  the 
latter  dauses  of  section  284  of  the  new  duur^ 
ter,  whldi,  as  we  have  seen,  provides: 

"The  council  In  the  exerdse  of  its  general 
l^islattve  power,  may  provide,  In  its  discretion 
for  the  performance  of  any  puMie  toorh  by  or 
on  behalf  of  the  dty  and  for  the  method  of  pay- 
ment thereof,  *  *  *  and  the  right  shall  be 
preserved  to  the  owners  of  80  per  cwtum  in  «- 
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tent  of  property  affected  hj  anj  asBeBBment  for 
ft  local  ImproTemen^  to  dcdSeat  tiie  bbdm  by  re' 
mongtrance." 

[4]  Implied  repeals  are  not  favored,  and  It 
must  be  supposed  that  the  charter  Intended 
to  preserve  the  provisltma  Of  sectlonB  S73 
and  374,  except  where  the  same  are  plainly 
and  clearly  repugnant  to  some  other  provl- 
aions  of  the  charter.  We  think,  In  this  case, 
they  are  not  at  aU  repugnant  In  Hoch- 
feld  T.  FortUmd,  72  Or.  UO,  196,  142  Pae 
824,  tbe  ooart  bad  under  consideration  the 
proTlslou  in  Oie  charter,  authorising  the 
dty  to  levy  a  two-mill  tax  on  the  property 
of  the  dty,  to  provide  a  fond  tor  the  eon- 
stractlon  of  bridges  in  the  dty,  wlilch  should 
not  cost  less  than  $1B,000.  Mr.  Justice  Bur^ 
nett,  d^verfng  the  opinlm  of  the  court, 
says: 

"This  does  not  restrict  tbe  council  to  any 
jiartiealar  manner  of  improving  a  street.  The 
dause  menti<Hied  ia  permissive,  and  not  man- 
datory." 

We  tlilnk  there  has  been  no  change  in  the 
charter  which  affects  the  power  of  the  coun- 
cil in  regard  to  the  manner  of  building 
bridges  or  making  Improvements,  or  takes 
away  the  right  to  build  by  assessment,  even 
if  the  levying  of  a  tax  to  provide  a  fund 
for  that  purpose  should  be  construed  as  man- 
datory. It  still  leaves  the  council  the  discre- 
tion to  build  out  of  that  fund,  or  in  the  other 
ways  provided  by  the  charter,  if  that  fund 
should  be  insuffldent,  or  if  the  circumstances 
are  such  as  to  make  it  Just  to  build  as  a 
local  Improvemrait. 

This  construction  seems  to  be  in  line  with 
the  authorities  generally  in  similar  cases.  In 
Planting  Co.  v.  Tax  GtHlector,  89  La.  Ann. 
455,  468, 1  South.  878,  876,  fben  was  a  levee 
district  which  originally  bad  power  to  make 
asseasmenta  against  the  property  benefited  to 
build  levees.  A  provi8l<m  of  the  Constitution 
of  that  state  was  that  the — 

"General  Assembly  may  divide  tbe  state  into 
levee  districts.  *  *  •  To  Oat  elEtet  it  may 
levy  a  tax  not  to  exceed  five  mills  aa  the  tax- 
able property,  situated  within  the  bonndaries 
of  said  district  subject  to  overflow." 

It  was  claimed  that  this  prorlsioii  was — 

"a  provision  of  the  means  for  the  exercise  of 
tbe  prior  power  granted,  which  is  restrictive 
and  impliedly  prohibitive  of  a  resort  to  any 
other  means." 

But  the  court  refused  to  accqtt  this  theory^ 
saying: 


"It  is  obvious  that  £b«  object  of  the  last 
danse  *  •  *  vas  not  to  exclude  tbe  power 
of  local  assessment,  but  simply  to  confer  tbe 
power  of  taxation." 

In  Copeland  v.  Springfield,  166  Mass.  493, 
44  N.  E.  605,  there  was  a  charter  of  the  dty 
proWdiDg  that  the  entire  expense  of  ocmstruc- 
Ing  sidewalks  should  be  assessed  upon  the 
abutting  owners.  Afterwards  a  general  law 
was  passed,  applicable  to  all  cities,  provid- 
ing that  such  dties  "may  construct  walks  in 
any  streets  *  •  •  and  may  assess  tqma 
abutters  not  more  than  one-half  of  the  ex- 
pense." The  city  was  proceeding  under  the 
old  law  and  assessing  the  entire  cost  to  the 
abutting  owners.  It  was  claimed  the  later 
act  repealed  the  old  law  by  implication,  and 
that  the  asseesment  was  Invalid.  The  court 
held  there  was  not  audi  a  r^ieal,  but  that 
both  laws  stood,  and  gave  ttw  dty  a  choioe 
of  remedies. 

In  Borough  of  Greensburg  v.  Yanmg,  63  Pa. 
282,  the  act  In  questlfm  provldad  Qiat  tbe 
dty  ml^t  provide  for  ^'Immnving  tbs  ttiMtm 
and  alleyi^'  and  ''also  to  aness,  levy  and  col- 
lect a  tax  for  such  purposes.**  It  was  datm- 
ed  tliat  this  language  exduded  any  power  to 
levy  local  assessments  for  sudi  purposes^  but 
the  court  held  otherwise. 

In  volume  1,  Page  and  Joom  on  Assesa- 
ments,  |  228,  it  Is  said: 

"Accordingly,  of  two  constructions,  one  of 
which  will  cause  inconsistendes  ' between,  parts 
of  statutes  In  pari  materia,  and  the  otber  of 

which  win  reconcile  tbe  statutes  and  prevent 
inconsistencies,  the  latter  will  prevail.  Repeals 
by  implication  are  not  favored.  Hence,  if  by 
one  construction  two  statutes  passed  at  differ- 
ent times  may  l>e  construed  together,  so  as  to 
give  full'  force  and  effect  to  each,  and  by  an- 
other construction  they  are  inconsistent,  so  that 
the  later  statute  will  operate  as  an  implied  re- 
peal of  tbe  prior  statute,  the  former  constnu> 
tion  will  be  preferred." 

And  again  In  aectl(ni  287  of  tiie  same  work 
it  is  said: 

"Since  it  Is  within  the  power  ot  the  Legisla- 
ture to  CMitfer  upon  s  public  corporation  both 
the  power  to  levy  a  general  tax  and  the  power 
to  levy  a  local  assessment,  with  discretion  to 
deterinine  In  wldch  metliod  It  will  pay  for  the 
improvement  In  questlMi,  a  grant  of  power  by 
the  Legislature  to  a  public  owporatioD,  author^ 
idng  It  to  levy  a  general  tax  to  pay  for  a 
tain  kind  of  paUic  improvement  does  not  abnn 
gate  another  grant  of  power  authoriatng  sudi 
corporation  to  levy  special  assessments  to  defray 
the  expense  of  such  improvements." 

Judgment  of  the  lower  court  la  aflnned. 
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KONTZ  T.  EMEBSON  HARDWOOD.  CO. 
(Supreme  Court  of  Oncfm.   Sept  80,  1919.) 


1.  Plsadiko  «s9l06(2)— iDEHTiTr  or  Caus- 
X8  Not  Established  bt  Plea  that  Otheb 
Action  was  for  Saue  AuonnT. 
Identitr  of  causes  of  action  ia  not  establish- 
ed by  a  plea  of  other  action  pending,  statins 
that  tiie  other  aetton  waa  for  Uie  same  amoant. 

2l  Plsadino  4s»8(8)— Pisa  or  Idkrtitx  or 
Pabtzks  and  Subjsot-Matteb  or  Othkb 
AcnoH  A  Conclusion  or  Law. 
It  is  no  more  than  a  condaaion  of  law  for 

■  plea  of  other  action  pending  to  aaj  ttiat  it  in- 

Tolvea  the  same  partiea  and  tbo  aame  anbject- 

mattcr. 

8.  Pleading  ^s»8(W— Plea  that  New  Tei- 
AX.  WAS  Geantkd  Atteb  Timb  Allowxd  bt 
Law  a  Corclubion  or  Law. 
Allegation  of  reply  to  plea  of  other  action 

pending,  that  order  granting  new  trial  in  such 

action  was  entered  after  the  time  allowed  hf 

law,  ia  a  mere  condudou  of  law. 

A.  Abatehent  and  Rbtitai,  «5>15— Obant 
or  New  Tbial  Apteb  Tzhe  Lhotbd  Does 
Not  ArrECT  Judouent  or  Nonsuit. 
The  granting  of  new  trial  after  the  time 
limited  by  L.  O.  L.  |  175,  aa  amended  hy  Act 
Feb.  18,  1811  (Lawa  1911,  p.  162).  providing 
that  the  motion  shall  be  determined  within  60 
days  from  the  entry  of  judgment,  and  not  there- 
after, and  if  not  determined  wiHiin  that  time 
shall  he  condoairely  taken  and  deraned  aa  de- 
nied, does  not  affiMt  the  prior  Jadgment  of  bod- 
anit,  so  that  aucb  action  is  not  pending,  as  re- 
gards a  plea  of  abatement  to  a  anbeequent  ac> 
tlon  for  Uw  aame  cause,  maintainable  under 
section  1S4,  notwithstanding  the  nonsnit 

6.  Mastbb    and    Sebvant     «a328d(5)  — 

WHETHBB    EVPLOTft    WAS    AT  .WOBE  IN 

Scope  or  Bhploticbnt  Qubstxoh  roB  Jtmr. 
Under  the  evidence,  in  action  for  death  of 
employ^,  held  that  it  waa  a  Question  for  the 
Jury  whether  he,  in  going  from  hia  place  as  an 
off-bearer  for  a  ripsaw  to  another  place  in  the 
same  room  to  put  on  a  belt,  was  williln  the 
moopt  of  his  employment. 

6.  Neolioencb     4»101  —  Contbibutobt 
NEOLiaENCE   Beducbs   Recovebt  undeb 
Ekflotebs'  Llabilttt  a  or. 
For  an  onployti  to  go  from  his  place  as  an 
off-bearer  for  a  ripsaw  to  another  place  in  the 
room  to  put  on  a  belt,  in  d(dng  whidi  he  was 
killed,  was  at  moat,  contribntxnr  negligence, 
which  under  Employers*  UabUlty  Act,  {{  1,  4, 

6,  merdy  redacea  recovery  tor  his  dea^  from 
failure  of  the  employer  to  use  every  means  prac- 
ticable for  protecting  Hfe  from  machinery. 

7.  Mabebb  and  Sbbtant  ^»270(14)  ~  Bn- 
msacm  or  Want  or  Kules  ih  Faotobt  Not 
Objectionable  eob  Beuoteness. 

It  was  permissible,  in  an  action  for  death  of 
«mpIoy£  in  patting  on  a  bdt,  to  show  that  ^j^t 
months  before  the  acddent  there  were  so  nUea 
w  regulations  in  the  factory  regarding  adjust- 
ment of  the  belt,  objecdon  of  remoteness  going 
rather  to  ita  wdght  Uian  its  competency. 
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8.  Mabteb  and  Skbtart  «s»274C7)— Dxsbx- 
oabd  or  Wabnino  Evidknob  or  Contbib- 
utobt Negliobncb. 
As  tending  to  show  contributory  negligence^ 
as  basis  for  reduction  of  damages  under  Em- 
ployers' Liability  Act,  master  may  show  that 
when  deceased  started  to  put  on  belt  he  waa 
warned,  by  the  man  in  charge  of  tii«  aow  at 
which  he  worked,  not  to  put  it  on,  but  to  leave 
it  alone. 


9.  Mastbb  and  Sebtant  4s>270(1)— Labob 
GOKHIBSXONEB'B      OKBimOATI  Etidbncb 

That  Bkploteb  Cohplieo  with  Wm  Purr 

Within  Factobt  Aoi. 
Defendant,  in  an  actUa  ondw  Employera' 
Liability  Act  for  death  of  a  servant  in  putting 
on  a  bdt,  was  entitled  to  have  admitted  the 
labor  commissioner's  certificate  for  the  year, 
that  the  factory  conformed  to  the  Factory  Act, 
L.  0.  L.  S  5040  et  acq.,  as  prima  fode  evidence 
of  performance  of  master's  duties  to  the  artsnt 
reQuired  by  the  Factory  Act. 

10.  Death  ^»95(2)  —  Damages  Rbcotbba- 
ble  undeb  euflotebs'  ltabtlttt  aot 
Limited  to  Pbosfbctive  Babninos. 

Bscomy  tw  death  under  Bmploycr^  lia^ 
UUty  Act,  I  4,  is  limited  to  tits  net  amount 
whidi  decedent  would  probably  have  saved  fruB 
his  earnings  considering  his  age,  health,  abUitTt 
habita  of  industry,  and  mental  and  phyalcal 
sUn,  so  for  as  affecting  bis  eapadty  fbr  earn- 
ing or  rendering  services  or  aocumulatiiig. 

U.  Evidence  ^lS7Qi>— Ruueb  or  Ektlot- 
XB  Not  Fbinibd  hat  be  Shown  bt  Pabol. 
Any  one  knowing  the  rules  regulsting  enk- 
ployment  and  duties  of  opraatiTes  in  a  faetorr 
may  testify  thereto,  they  not  being  written  or 
printed,  and  dis  law  not  requiring  that  ttiey 
should  be. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Robert  O.  Morrow,  Judge. 

Action  by  Eatherlne  Konts  aealnBt  flks 
Emerson  Hardwood  Company.  Judgment 
for  idalnttfr,  and  dwffpudnnt  appeals.  B» 
versed,  and  remanded  for  new  trial. 

The  plaintlft  is  the  widow  of  George 
Euntz,  who  was  employed  by  the  def«idant 
as  an  ofT-bearer  for  a  ripsaw  in  its  factory. 
This  machine  was  situated  In  what  Is  desig- 
nated in  the  pleadings  as  the  dim«iBion 
room.  In  a  room  above  was  anoth«  saw 
known  as  the  trimmer  saw.  This  lattor 
machine  was  operated  by  means  of  a  belt 
running  from  a  small  pulley  on  it  down  to 
a  large  pulley  about  32  inches  in  diameter 
by  10  inches  face,  mounted  on  a  line  shaft 
about  42  inches  above  the  floor  in  the  dl- 
m^iaion  room.  This  pulley  was  idtuated 
about  10  feet  from  where  the  decedoit  stood 
in  doing  his  work  for  which  the  pleadings 
admit  he  was  employed.  It  is  allied,  in 
sal>stance,  in  the  complaint,  that  the  shaft- 
ing for  pulleys  involved  was  out  of  align- 
ment, by  reason  of  which  the  belt  came  oft 
the  pulley  frequently;  that  there  was  no 
guard  over  the  pulley  nor  belt-shifting  de- 


)Far  other 


■a*  iSBU  tiqplo  and  KBT-NVUBHIR  In  all  Key-Numbered  OlieaU  and  ladaxas 


Digitized  by 


Google 


254 


184  PACinO  BEPORTEB 


(Or. 


vice;  that  the  defendant  bad  failed  to  pro* 
vide  any  rales  for  the  conduct  of  the  work, 
or  any  system  of  signals  whereby  the  trim- 
mer saw  operator  could  notify  the  en^eer 
in  charge  of  the  motive  power  of  the  mill 
to  slow  doAvn  the  machinery  while  the  belt 
was  being  replaced ;  that  the  defendant  was 
careless  In  failing  to  warn  the  decedent 
about  the  danger  Incident  to  the  work  of 
putting  on  the  belt ;  and  generally,  that  the 
defendant  failed  to  use  every  device,  care, 
and  precaution  which  was  practicable  to  be 
used  for  the  protection  of  the  life  and  Itmb 
of  its  employes.  It  Is  said  also  In  the  com- 
plaint that  it  was  customary  for  the  trimmer 
operator  on  the  floor  abov^  whraerer  the 
belt  came  off  the  pull^,  to  direct  Qie  de- 
cedent to  r^ilace  It,  all  of  which  was  known 
to,  and  acquleaoed  In  t^,  Oie  deCmdant;  tiiat 
on  June  19,  1917,  while  the  decedent  was 
working  as  such  off-bearer,  the  belt  came 
off,  and  the  trimmer  operator  called  down 
to  him  to  pot  it  on  again.  In  porsuance  of 
wUcb  he  attempted  to  do  so,  and,  without 
having  means  for  the  purpose,  took  a  stick 
with  which  he  attempted  to  adjust  it,  but 
by  reason  of  the  great  speed  with  which  the 
pulley  was  running,  and  because  it  was  not 
guarded,  and  there  was  no  belt-shifting  de- 
vice, the  stick  was  caught  by  the  puUey  and 
hurled  with  great  force  against  bis  chest, 
resulting  almost  Inunedlately  in  his  death. 

It  Is  charged  that  the  defendant  had  elect- 
ed not  to  conform  to  the  legislation  known 
as  the  Workmen's  Compensation  Act  (Laws 
1913,  p.  18S)  or  to  avail  itself  of  the  braieflts 
thereunder.  After  alleging  the  expectancy  of 
the  decedent  and  his  earning  capacity,  the 
complaint  concludes  with  an  allegation  of 
the  damages  suffered  by  the  plaintiff. 

The  answer  admits  the  capacity  in  which 
the  decedent  was  employed,  and  tliat  he  died 
as  the  result  of  Injuries  received  while  so 
employed.  After  further  admitting  that  the 
d^oidant  had  elected  not  to  conform  to  the 
Workmen's  Gomp^sation  Law,  the  other 
aUegatloDs  of  the  complaint  are  denied.  Af- 
flrmatively  the  answer  imputes  the  Injuries 
and  the  death  of  Kuntz  solely  to  bis  own 
carelessness  and  n^Ugence,  In  that  he  vio- 
lated tbe  mles  of  the  defendant  by  learlng 
bis  place  of  work,  and  going  beymd  the  con- 
tract and  Bcope  of  bis  employmcait  for  tbe 
purpose  of  r^ladng  the  belt,  tor  which  la^ 
tee  service  be  was  not  hired  or  employed. 
Further,  his  death  Is  Imputed  to  his  ocm- 
trlbutory  negligence,  and  it  la  alleged,  too, 
that  his  demise  was,  so  Ult  as  the  defend- 
ant Is  concerned,  wholly  acddental,  unavoid- 
able, unforeseen,  and  not  preventable  by  the 
exerdse  of  the  lawful  degree  of  care. 

It  iB  further  stated: 

"That  prior  to  the  commencement  of  the 
above  action  the  plaintiff  commenced  an  action 
in  the  above-entitled  court  against  this  defend- 


ant praying  for  tiie  same  amount  dalmed  la 
tills  action.'* 

Under  this  head  the  answer  goes  on  to  say 

that  in  the  preceding  action  a  Judgment  ctf 
nonsuit  was  granted  against  tbe  plaintiff  and 
in  favor  of  the  defendant,  whereupon  the 
plaintiff  flled  a  motion  for  a  new  trial, 
whidi  was  allowed  Februaxy  19,  3918,  and 
the  defendant  appealed  to  the  Spireme 
C!onrt  of  this  state,  whidH  appeal  is  still 
pending.   Finally,  In  this  defense  it  Is  said: 

"That  saild  action  involves  the  same  parties 
and  the  same  subject-matter,  and  until  tbe 
same  has  been  abated  or  dismissed  or  otherwiso 
dispoBfid  of  this  action  Is  not  maintainable  and 
constitutes  a  bar  to  the  present  actioa." 

The  new  matter  of  the  answer  is  traversed 
by  the  reply,  and  respecting  tbe  plea  of  lis 
pendens  the  plaintiff,  finally  pleading^  al- 


"The  truth  and  fact  to  be  that  said  cause  was 

partly  tried ;  that  a  nonsolt  in  favor  <^  dtfend- 
ant  was  erroneously  granted  by  the  court,  con- 
trary to  the  law  governing  said  cause;  that 
thereafter  said  nonsuit  was  set  aside,  but  that 
the  order  setting  the  same  aside  was  made  and 
entered  after  tile  time  allowed  by  lav;  that 
from  said  order  the  defendant  appealed  to  the 
Supreme  Coiut ;  that  said  appeal  was  only  takea 
for  the  purpose  of  delay,  and  for  the  fortiier 
purpose  of  keeping  the  plaintiff  out  of  her  just 
rights,  and  not  for  the  purpose  of  determining 
any  legal  rights  of  the  defendant;  and  that 
sold  appeal  Is  wholly  void  by  reason  that  no 
appeal  lies  from  a  void  order ;  that  no  action  Is 
now  pending  between  the  parties  to  this  litiga- 
tion except  this  action ;  that  the  former  ac- 
tion has  beoi  wholly  disposed  of." 

The  circuit  court  denied  the  motion  for 
nonsuit  ^t  the  close  of  the  plaintiff's  case^ 
and  the  trial  resulted  in  a  venUct  and  Jndg> 
meat  In  favor  of  the  plaintiff,  from  wbidi 
the  defendant  appeals. 

F.  S.  Senn,  d  Portland  (Senn,  Ekwall  & 
IStedkm,  of' Portland,  on  tbe  brief),  tor  aih 
pdlant. 

Chester  A.  Sheppaxd,  of  Portland  (John  B. 
Owm,  of  Portland,  on  tbe  brief),  for  respimd- 
ent 

BUBNBTT,  J.  (after  stating  the  facts  as 
above).  [1-4]  In  respect  to  the  plea  of  lis 
pendens,  both  the  answer  and  the  reply  am 
affected  by  a  common  error,  that  of  pleading 
conclusions  of  law  rather  than  tbe  facto 
from  which  a  court  might  be  enabled  to 
reach  the  desired  deduction.  It  Is  not  suffi- 
cient in  the  answer  to  state  merely  that  the 
former  action  was  for  the  same  amount. 
The  Identity  of  causes  of  action  Is  not  es- 
tablished by  equality  of  the  amounts  de- 
manded. Ndther  is  it  more  than  a  concln- 
qlon  of  law  to  say  that  the  i>endlng  action 
Involves  the  same  parties  and  the  same  sub- 
ject-matter. The  issues  In  the  former  case 
should  be  recited  with  suffldent  clarity  so 
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Qiat  the  court  might  be  enabled  to  determlDe 
that  the  two  actions  were  Identical.  In  the 
reply  it  is  not  enough  to  say  that  the  order 
granting  a  new  trial  was  entered  after  the 
time  allowed  by  law.  The  pleading  does  not 
Inform  ua  of  the  date  of  filing  the  motion 
for  a  new  trial  or  of  granting  the  same. 
Hence  we  are  unable  to  discern  from  the  re- 
ply whether  the  orAex  was  ratered  oat  of 
time  or  not  The  plea  of  Us  paidena,  them- 
fore,  does  not  state  facts  sufficient  to  con- 
stltnte  a  defense,  and  it  is  oiougfa  to  say 
in  that  regard  tliat  it  can  avail  the  defendant 
nothing  here.  At  the  argument,  however.  It 
was  conceded  that  the  order  allowing  the 
new  trial  was  made  61  days  after  the  motion 
was  filed.  Treating  of  such  a  motion,  sec- 
tion 175,  L.  O.  L.,  as  amended  by  the  act  of 
Febmary  18,  1»1I  (Laws  1911,  p.  162).  pro- 
vides that: 

motion  AtSl  be  heard  and  determined 
daring  the  term,  nnless  the  court  continue  the 
nme  for  advisement,  or  want  of  time  to  hear 
it,  bat  said  motion  shall  be  heard  and  dete^ 
nuaed  by  the  coart  within  sixty  days  from  the 
time  of  the  entry  of  judgment,  and  not  there- 
after, and  if  not  so  beard  and  determined  within 
■aid  time,  the  said  motion  shall  be  coudutively 
tako)  and  deemed  as  denied."  • 

This  statutory  disposition  of  such  a  motion 
is  imperative,  and  leaves  no  room  for  any 
other  construction  than  that  the  former  ac- 
tion ended  In  a  Judgment  for  nonsuit,  which 
does  not  bar  another  action  for  the  same 
cause.   L.  O.  L.  184. 

[S]  The  principal  contention  of  the  de- 
foidant,  as  stated  in  the  briefs,  is  that  as 
the  decedent,  having  left  his  regular  place 
of  work  as  off-bearer  while  undertaking  to 
put  on  the  belt,  was  a  mere  volunteer,  and 
was  acting  beyond  the  scope  of  his  employ- 
ment, a  nonsuit  was  proper  or  a  directed 
verdict  should  have  been  granted.  Under 
the  initiative  act  of  November  8, 1910,  known 
as  the  Employers'  Liability  Act  (Laws  1911, 
p.  16),  all  owners,  contractors,  subcontrac- 
tors, corporations,  or  individuals  whatso- 
ever engaged  in  the  operation  of  any  ma- 
chinery are  diarged  with  the  duty  of  pro- 
tecting the  same  and  covering  it  securely  to 
the  fullest  extent  that  the  proper  operation 
thereof  permits,  and  the  act  requires  that 
all  machinery  other  than  that  operated  by 
hand  power,  whenever  necessary  for  the 
safety  of  employes  in  or  about  the  same  or 
fbr  the  safety  of  the  general  public,  shall  be 
provided  with  a  system  of  communlcatloa  by 
means  of  signals,  so  that  at  all  times  there 
may  be  communication  between  the  em- 
ployte  and  the  operators  of  the  motive  pow- 
er. The  first  section  of  the  act  closes  with 
this  provision: 

"And  generally,  all  owDcrs,  contractors  or 
snbcontractora  and  other  persons  having  charge 
of,  or  resp<aifllble  for,  any  work  Invtdvii^  a 


risk  or  danger  to  the  employes  or  die  public; 
shall  use  every  device^  care  and  precaution 
wbld)  it  Is  practicable  to  nse  for  the  protection 
and  safety  of  life  and  limb,  limited  only  by  the 
necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  de- 
vice, and  without  regard  to  the  additional  cost 
of  soltable  material  or  safety  appliance  and  de- 
vices." 

Section  4  <^  the  act  as  it  stood  when  the 
occnnrences  narrated  in  the  pleadings  hap- 
pened reads  thus: 

"If  diere  shall  he  any  loss  of  life  by  reason  of 
the  neglects  or  failures  or  violations  of  the  pro- 
visions of  this  act  by  any  owner,  contractor,  or 
subcontractor,  or  any  person  liable  under  the 
provisions  of  this  act,  die  widow  of  the  person 
BO  killed,  his  lineal  heirs  or  adopted  children,  or 
the  husband,  mother,  or  father,  as  the  case  may 
be,  shall  have  a  right  of  actiw  without  any  lim- 
it as  to  the  amount  of  damages  whidi  may  be 
awarded." 

Section  6  declares  that— 

"The  contribatory  negligence  of  the  person 
injured  shall  not  be  a  defense  but  may  be 
taken  Into  account  by  the  Joiy  in  fixing  the 
amount  of  the  damage." 

It  was  In  evidence  that  when  the  belt  came 
off  anybody  who  happened  to  be  there  put  It 
on,  and  one  witness  said,  "I  guess  everybody 
around  the  mlU  has  put  it  on."  Another  wit- 
ness said  that  the  decedent  had  put  on  the 
belt.  So  far  as  that  act  being  within  the 
scope  of  his  employment  Is  concerned,  the 
case  Is  governed  in  principle  by  Beaver  v. 
Mason,  Ehrmau  &  C!o.,  73  Or.  36.  143  Pac. 
11^00. 7  N.O.  a  A.  876.  In  that  case  the  plain- 
tUTa  decedent  was  a  boy  who  was  employed  as 
a  messenger  in  and  about  a  seven^tory  build- 
ing occupied  by  the  defendant  firm.  He  re- 
ceived his  tAtal  injuries  while  he  was  a^ 
tempting  to  operate  an  elevator.  There  was 
some  evidence  to  the  effect  tiiat  he  had  been 
seal  by  other  ^ploytt  mnntng  the  elevator 
before  the  accident  Tben  was  other  testi- 
mony on  behalf  of  the  defendant  that  those 
in  author!^  over  him  had  warned  blm  not  to 
meddle  with  the  elevator  and  he  had  been 
told  to  keep  away  from  it  But  it  was  held 
that,  the  court  coold  not  declare  as  a  matter 
of  law  that  it  was  not  within  the  measure  of 
his  duties,  Mr.  Justice  Ramsey  saying : 

"Under  the  evidence  it  was  a  proper  question 
for  the  determination  of  the  jury,  as  It  Is 
shown  that  he  did  operate  It  ftequmtly,  and  tiie 
defendant'a  officers  may  have  had  knowledge 

thereof  and  acquiesced  therein.  Under  the  Is- 
sues and  the  evidence,  it  was  for  the  jury,  and 
not  the  court,  to  determine  that  question.  Wo 
cannot  aay  that  there  was  no  evidence  to  sup- 
port the  contention  that  they  allowed  bim  to 
oi>erate  It" 

By  analogy,  the  same  ^bic^le  is  taught  In 
Wheder  v,  Nehalem  Timber  Oa,  79  Or.  S06, 
16S  Pac.  1188.  Some  loggers  In  the  employ 
of  tlie  defendant  were  working  In  the  woods 
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darlnff  cold  weaOier.  Some  of  tbem  bad  Irallt 
a  fln  In  a  decayed  stump  for  the  parimBe  of 
warming  ttiemselTeB.  No  rule  liad  been  es- 
tablished respecting  Uiat  practice,  but  tbe 
foreman  knew  of  It  and  did  not  forbid  it 
While  tbe  plalntUf  was  engaged  in  bis  labor 
this  bnming  stump  f^  upon  him  and  Injmv 
ed  him.  The  bidding  was  that  there  was 
oiongh  evidence  to  presrait  to  tbe  Jury  the 
Questloa  of  whether  or  not  the  kindling  of 
the  Are  promoted  Qie  employer's  business. 
See,  also.  Stool  t.  Southern  Padflc  Ga,  88 
Or.  350, 172  Pac.  101,  In  whldti  a  section  band 
was  held  to  be  within  the  scope  of  his  employ- 
ment while  walking  on  the  track  a  few  min- 
utes before  the  time  to  begin  work,  and  pro- 
ceeding toward  the  place  where  he  was  at 
work  the  day  before,  and  where  he  expected 
to  continue  bis  labors. 

[6]  It  ia  not  necessary,  however,  to  rest 
the  decision  of  this  case  exclusively  on  the 
proposition  that  the  act  of  the  decedent  in 
going  from  his  place  as  an  off-bearer  for  the 
ripsaw  to  another  point  In  the  same  room  to 
put  on  the  belt  was  within  the  scope  of  his 
employment  The  Employers'  liability  Act 
requires  that  tbe  owners  of  such  madiinery 
shall  use  every  device,  care,  and  precaution 
which  it  is  practicable  to  use  for  the  protec- 
tion and  safety  of  life  and  limb,  limited  only 
by  the  necessity  for  preserving  the  efficiency 
of  tiie  machine.  That  duty  Is  extended  not 
to  any  particular  life  or  limb,  but  generally, 
the  only  limitation  being  the  necessity  for 
preserving  tbe  efficiency  of  the  machine.  It 
has  often  been  held  that  a  violation  of  a  stat- 
utory duty  of  this  kind  is  negligence  per  se. 
^e  section  giving  a  cause  of  action  to  tbe 
widow  of  a  decedent  bases  that  right  upon 
the  general  fact  that^— 

there  shaS  be  any  loss  irf  life  by  reason 
of  tlie  neglects  or  fidlores  or  violations  of  the 
provisions  of  this  act  by  any  owner,  contractor, 
or  subcontractor,  or  any  person  liable. 
«  *  * » 

It  is  not  the  life  of  any  particular  employe, 
whether  careful  or  negligent,  whidi  ia  to  be 
protected,  but  the  language  is  general  and 
comprehensive,  so  that  If  there  shall  be  any 
loss  of  life  the  action  will  lie.  Still,  further, 
it  Is  said  that  the  contributory  negligence  of 
tite  Individual  injured  shall  not  be  a  defense, 
but  may  be  taken  into  account  by  a  Jury  In 
fl^wg  ttie  amount  of  damage.  The  most  that 
can  be  said  the  act  of  Kunts  In  leaving 
his  station  and  going  to  put  <m  the  belt  is 
that  It  was  negligence  on  his  part,  and  this  is 
no  defense  bnt  only  goes  to  lessen  tbe  amount 
of  recovery  for  the  accident  The  defendant 
gave  evldfflice^  in  substance,  that  It  had  pro- 
vided a  millwright  whose  duty  it  was  to  do 
that  Idnd  of  work.  Let  as  suppose  that  the 
millwrl^t  had  grate  to  put  the  belt  In  posi- 
tion, luid  operated  like  Kuntz  did,  and  had 
been  injured  like  he  was.  A  cause  of  action 


would  taATo  at  onee  ariaoi  to  favor  of  tbs 
mlllwrli^f 8  widow,  fat  the  reason  that  tbe 
neglect  of  0ie  defwodant  to  comply  with  tbe 
statute,  if  proved,  was  negligence  per  se  and 
entered  into  the  Injury  am  an  Ingredloit 
thereof.  The  difference  between  the  suppos- 
ed case  and  tbe  instant  one  la  only  in  degree. 
In  mat  ease  all  that  is  left  to  flie  defendant 
sbotni  to  be  gnilt?  of  a  vltdation  of  tbe  stat- 
ute fastening  vjnm  it  the  diaige  of  negli- 
gence per  se  is  to  lessen  Um  amonnt  of  recov- 
ery by  showing  negligence  of  the  decedoit 
The  principle  Is  the  same  In  both,  cases. 

The  old  rule  was  that  an  employ^  assnmea 
the  ordinary  risks  of  his  employment,  and 
that  If  his  own  negligence  oontribnted  to  his 
injury  the  law  would  not  apportion  the 
fault,  but  would  deny  a  recovery.  The  obvi- 
ous purpose  of  the  Employers'  Liability  Law 
was  to  change  this  rule  and  make  a  more 
equitable  adjustment  at  the  casualties  of 
hazardous  occupations.  In  order  to  escape 
liability  the  defendant  must  be  without  fault, 
and  the  fair  adjustment  of  responsibility,  if 
he  Is  negligent,  is  worked  out  by  reducing 
the  amonnt  of  recovery  in  proportion  to  the 
negligence  of  the  Injured  party.  The  greater 
his  n^llgence  the  more  should  the  recovery 
be  reduced,  even  to  a  nominal  sum,  tf  hla 
fault  should  require  it ;  but  that  la  a  qaea- 
Uon  for  the  Jury  to  determine. 

[7,  S]  Ckimplaint  Is  made  that  the  court 
was  in  error  In  allowing  a  witness  to  testify 
that  be  bad  Inspected  the  factory  of  tbe  de- 
fendant In  Kovembw  preceding  tbe  occurs 
renoe  of  tbe  aoddent  In  June,  and  that  tbe£9 
were  no  rules  or  regulations  regarding  tbe  ad- 
justment of  tbe  belt  in  Question.  The  objec- 
tion was  that  It  was  not  part  of  the  res  gests ' 
and  too  remote.  It  was  indeed  not  part  of 
the  res  gestae,  but  It  was  permissible  to  prove 
that  there  were  no  rules  at  that  time,  and 
that  the  same  condition  continued  up  to  and 
including  tbe  time  of  tbe  accident  Tbe  ob- 
jection of  remoteness  goes  rather  to  tlie 
weight  of  t2ie  testimony  than  to  Its  competen- 
cy. The  trial  court  refused  an  oflter  of  the 
defendant  to  show  that  at  the  time  Knnta 
started  to  put  on  the  belt  be  was  warned  by 
the  man  In  charge  of  the  riisaw,  with  whom 
he  wolfed,  not  to  put  on  the  belt,  but  to 
leave  It  alone.  In  this  the  court  was  in  er^ 
ror.  At  least  it  was  competent  to  show  that 
he  went  there  In  spite  of  the  remonstrance  ot 
his  fellow  workmen,  as  it  would  Indicate  a 
recklessness  or  want  of  care  on  his  part  tend- 
ing to  support  the  charge  that  he  was  negli- 
gent wltii  a  view  of  reducing  the  claim  for 
damages. 

[I]  The  defendant  son^t  to  have  admitted 
In  evidence  a  certiflcate  of  inspectloa  glvoa 
It  by  the  state  labor  conmlsslmier,  in  force 
and  effect  for  one  year  after  November  9, 
1916.  to  tbe  ^ect  that  In  the  Judgment  of  tbe 
commissioner  tbe  ftietory  where  tbe  accident 
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lui>pened  confomied  to  wbat  to  known  as  fbe 

FBCtoiT  Act,  filed  In  the  office  of  the  eecre- 
taiT  of  state  Febrnaiy  25,  1907  (Iawb  lOOT, 
p.  302).  That  act  requires  the  owner  or  indl- 
Tidnal  operating  a  factory,  mill,  or  workshop 
where  machinery  Is  used  to  provide  and 
maintain  In  use  belt-shlftors  or  other  me- 
chanical oontrlrances  for  the  purpose  of 
throwing  on  or  off  belts  or  pnlleys  while  run- 
ning, where  the  same  are  practicable  with 
dne  regard  to  tbe  nature  and  purpose  of  said 
belts,  and  the  danger  to  employes  therefrom, 
and  further  requires  reasonable  safeguards 
for  gearing,  belting,  shafting,  couplings,  and 
madilnery  of  other  or  similar  descriptions 
which  It  Is  practicable  to  guard,  and  with 
which  the  employes  are  liable  to  come  In 
contact  while  in  the  performance  of  their  du- 
ties, together  with  other  precautions  largely 
in  the  same  line  with  the  Employers'  Lia- 
bility Act  (L.  a  U  6040).  It  la  teaolred  In 
section  6046.  U  d  L.,  that- 

"Whenever  upon  any  examination  or  re-exami- 
natton  of  any  factory,  mill,  or  workshop,  store 
or  building,  or  the  machinery  or  appliances  there* 
in  to  which  the  provisions  of  this  act  are  applica- 
ble, the  prot>erty  ho  examined  and  the  machin- 
ery and  appliances  therein  conform,  in  the 
jodgment  of  the  said  labor  commissioner,  to  the 
reqnlremsnts  of  this  act.  he  shall  thereupon  !*• 
Boe  to  the  owner,  lessee,  or  operator  of  sndi  fac- 
tory, mill  or  workshop,  •  •  •  a  certificate 
to  that  effect,  and  such  certificate  shall  be  prima 
facie  evidence  as  long  as  it  continues  in  force, 
of  compliance  on  the  part  of  the  person,  firm, 
COTporation,  or  association  to  whom  It  is  Issned, 
wiQi  die  prorlsions  of  this  set" 

As  Indicated  by  its  title,  the  foctory  act  is 
designed  to  provide  "for  the  protection  and 
health  of  employee  In  factories,  mills,  or 
workshops  where  machinery  Is  used,"  etc. 
In  the  title  to  the  Employers'  Liability  Act 
we  find  that  it  Is  to  provide  "for  the  protec- 
tion and  safety  of  persons  engaged  *  *  * 
about  any  machinery  or  In  any  dangerous  oc- 
cupation," etc.  The  requirements  noted  are 
common  to  both  statutes,  "miings  equal  to 
the  same  thing  are  equal  to  each  other." 
Consequently,  If  the  certificate  mentioned  Is 
prima  facie  evidence  that,  for  Instance,  the 
owner  of  a  plant  has  provided  reasonable 
safeguards  for  the  machinery  therein  under 
the  factory  act,  the  same  document  is  prima 
fkde  evidence  of  compliance  with  the  same 
requirement  under  the  Employers'  Liability 
Iaw.  It  is  true  that  the  latter  enactment 
compels  the  use  of  every  practicable  safety 
device  "without  r^rd  to  additional  coat," 
bat  this  does  not  establish  any  more  stringent 
rule  than  that  imposed  by  the  earlier  statute. 
The  limitation  stated  by  the  factory  act  Is 
practicability  "with  due  regard  to  the  ordi- 
nary use  of  snch  machinery  and  aiq>Uanoe> 
and  the  dangws  to  emplc^a  ttaerethKn," 
tJost  la  not  considered  as  an  element  In  the 
Guwn  of  dn^.  Ita  essential  IngredlentB  are 
184P^17 


the  use,  not  cost,  of  the  machinery,  togettier 
with  the  safety  of  the  operatives.  The  fac- 
tory statute,  therefore,  prescribes  a  rule  ot 
eTMeooe  of  which  the  def^dant  was  entitled 
to  avail  itself,  and  the  court  was  in  error  in 
refusing  to  receive  the  certificate.  Ramas- 
wamy  v.  Hammond  Lumbar  Co.,  78  Or.  407, 
162  Pa&  223. 

[10]  Another  assignment  of  error  is  that 
the  court  was  wrong  in  directing  the  Jury 
that  the  plaintiff  was  entitled  to  recover 
such  sum  of  mon^  as  would  wholly  compen- 
sate her  for  the  pecuniary  loss  suffered  by 
her,  limited  only  by  the  amount  asked  for  in 
the  complaint  The  rule  established  by  this 
court  In  McClaugherty  r.  Rogue  River  Elec- 
tric Co.,  73  Or.  185, 140  Pac.  64,  144  Pac.  569, 
Is,  in  substance,  that  the  recovery  is  limited 
to  the  net  amount  which  the  decedent  would 
probably  have  saved  from  his  earnings  by  his 
sUU  or  bodily  labor  In  his  trade  or  calling, 
taking  into  consideration  his  age,  health, 
ability,  habits  of  industry,  and  mental  and 
physical  skill,  so  fhr  as  they  affect  his  capac- 
ity for  earning  money  or  rendering  services 
to  others,  or  accumulating  property.  The  in- 
struction on  that  point  should  have  conform- 
ed substantially  to  the  rule  thus  estab- 
lished. 

[11]  TtM  court  was  right  In  refushv  to 
grant  a  nonsuit  or  to  direct  a  verdict  tat  the 
defendant  and  in  Its  admission  of  the  evi- 
dence respecting  the  lack  of  rules  and  regu- 
lations a  few  moDfhs  before  the  occurrence 
of  the  Bcddent  Having  in  mind  the  new 
trial  to  be  awarded,  it  la  proper  to  say  that 
the  court  ought  to  have  been  more  liberal  in 
admitting  evidence  alnnit  tba  rules  regulat- 
ing emptoymmt  and  duties  of  operatives  in 
the  defendan^B  mllL  The  law  does  not  re- 
quire ttem  to  be  In  writing,  and  nnless  they 
are  written  or  printed,  involTlng  the  princi- 
ple tbat  the  document  itself  Is  the  best  erl- 
denes  of  Its  contents,  any  one  who  knows  tba 
rules  may  testify  to  what  they  are.  There 
was  error  In  excluding  evidence  of  Ute  warn- 
ing given  the  decedent  to  stay  away  from 
the  belt.  In  not  admitting  the  certificate  of 
the  state  labor  commissioner,  and  In  the 
court's  definition  of  the  measure  of  damages. 
The  judgment  is  reversed,  aqd  the  cause  re- 
manded for  a  new  trial. 

HARRIS,  J.  (concurring  specially).  I  agree 
in  all  the  opinion  written  by  Mr.  Justice 
BURNETT,  except  that  portion  which  re- 
lates to  the  certificate  issued  by  the  labor 
commissioner.  X  do  not  concur  In  all  that  is 
said  about  the  oertlflcate,  althoa^  I  do  as- 
sent; on  t3ie  authority  of  Ramaswamy  v. 
Hammond  Lumber  Co.,  78  Or.  4flnr,  ^6,  152 
Pac  22S,  to  the  condualon  Quit  the  defend- 
ant was  aitlUed  to  Introduce  0»  oertlflcate 
as  evidence. 

The  Factory  Inspection  Act  was  adopted 
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b7  file  Legldatnn  In  1907,  and  Is  codified  In 
sections  6040  to  00S7,  U  a  U,  IndOBtva  In 
1911  the  legal  Toters  of  Ow  state  exercised 
tbe  power  of  the  InltlatlTe  and  enacted  the 
flknployers'  liability  Act.  Chapter  3,  Laws 
1911.  The  Factory  Inspection  Act  proTldes 
for  the  Issnanee  of  a  certificate  by  the  labor 
commissioner,  and  thlB  certlQcate  Is  by  that 
statute  declared  to  be  prima  facie  evldrace  of 
compliance  with  the  prorlslons  of  the  act 
The  Employers*  Liability  Act  makes  no  pro- 
TlBlons  for  the  issuance  of  a  certificate. 

The  Elmployers'  Liability  Act  Is  wider  In 
Its  scope  and  more  exacting  In  its  require- 
ments than  la  the  Factory  Inspection  Act; 
and  consequently  a  certificate  issned  by  the 
labor  commissioner  under  the  authority  of 
the  Factory  Inspection  Act  is  only  prima 
fade  evidence  that  the  employer  has  gone  as 
far  in  the  performance  of  his  duty  as  Is  re- 
quired by  the  Factory  Inspection  Act  S 
Labatfs  Master  ft  Servant  (2d.  Ed.)  5670. 
Whenever  and  wherever  the  Employers'  Lia- 
bility Act  adds  to  the  duty  placed  upon  the 
employer  by  the  Factory  Inspection  Act,  the 
certificate  Is  no  evidence  at  all  that  the 
XHoyet  has  performed  such  added  duty.  The 
CCTtlflcate  Is  prima  fade  evidence  of  perform- 
ance to  the  extent,  and  only  to  the  extent, 
that  tbe  Victory  Inspection  Act  reqnlres  per- 
fbrmance. 

BEAN  and  JOHNS,  JJ^  amcor. 


(H  Or.  ZU) 

HtmST  V.  LARSON  el  al.* 
(Supreme  Court  of  Oregon.    Oct  7,  1019.) 

1.  CunoKS  aud  osAon  «s>l6— Nor  Amnsn- 

BXJB  TO  ADD  TO  OB  CONTBADlOT  OOlfTHAOT. 

VtOer  I*.  O.  L.  I  727,  snbd.  12,  evidence  of 
nssge  is  admissible  only  as  a  means  of  loter- 
preting  act,  contract,  or  instrument  where 
true  character  th«eof  is  not  otherwiM  plain, 
and  Is  not  admissible  to  add  new  terrai  or  stip- 
ulations to  contract  or  contradict  explicit  terms 
thereof. 

2.  CTraTOHa  AND  VaAGU  4b»1S(1>— As  TO  DUTT 
or  B1TTEB  or  FOTATOBB  TO  rUBITiaH  OAB, 

Where  contract  for  sale  of  potatoes  did  not 
spedfy  who  was  to  fuinlsh  tlie  means  of  trans- 
portation, evidence  of  a  custom  requiring  buyer 
^  leas  than  a  carload  of  potatoes  to  furnish  car 
was  admissible  under  L.  O.  L.  }  727,  tubd.  12. 

8.  GUSTOlfS  AND  UBAOK8  <S»13— iNCORrOSA- 
TION  or  GENERAL  OUSTOM  IN  WBTTTBN  CON- 
TRACT UNNECBSSABT. 
A  feneral  custom  known  to  both  contract- 
ing parties  respectiuK  the  subject-matter  of 
their  stipulatioa  is  in  a  certain  sense  a  law 
corertng  them,  so  that  it  is  not  necessary  to 
mention  It  in  writing. 


4.  Ooaxa  ^ssSid)— On  naDior  a  vm  rAVia. 

DNTENDANT  BNTTTIXD  TO  COSTS  AND  DIB- 
BUBSmCBHTa. 

Where  verdict  was  adverse  to  plaintiff  de- 
fendant was  entitled  to  judgment  for  costs  and 

disbursements. 

Department  2. 

Appeal  from  Circuit  Court,  Clackamas 
County;  J.  n.  Campbell,  Judge. 

Action  by  W.  S.  Hurst  dtdng  business  aa 
W.  S.  Hunt  ft  Co.,  against  E.  A.  Larson  and 
another.  Judgment  for  dtfaidantBp  and 
plaintiff  appeals.  Affirmed. 

The  plaintiff,  contending  tiiat  he  has  been 
and  la  ready,  able^  and  willing  to  perfbnn  bia 
part  of  tbe  agreement  berelnaftet  mentioned, 
charges  that  the  defendants  have  refused  to 
deliver  the  pn^erty  for  whldi  be  contracted. 
The  contract  is  as  follows: 

**W.  S.  durst  ft  Oo.  have  this  day  bought  frtnn 
E.  A.  Larson  and  H.  Larson  of  M<dalla  and  the 
said  B.  A.  Larson  and  H.  Larscni  have  this 
day  sold  to  said  W.  S.  Hurst  ft  Oo.  the  fol- 
lowing: 300  sacks  Burbank  potatoes,  at  00c 
per  100  lbs.,  to  be  delivered  f.  o.  b.  Liberal,  and 
shipped  to  the  said  W.  S.  Hurst  -ft  Co.,  at 
Portland.  Tbe  above  potatoes  to  be  sound,  mer- 
chantable goods,  free  from  imperfections,  cuts, 
culls,  knobby  or  rough.  111  shaped  stock,  and  to 
be  well  sorted  to  common  quality  and  In  sise 

not  lees  than  3  inches  in  length  and    in 

diameter.  Must  be  sactod  In  good,  sound,  dean 
No.  1  secondhand  sacks.  Sacks  to  be  full 
mouthed  and  to  average  116  pounds  per  sack. 

"Remarks:  Sacks  to  be  furnished  by  buyers. 
Delivery  to  be  made  on  or  before  Nov.  15, 
buyers*  option.       B.  A.  Larson,  Hans  Larson, 

-SeUer. 

"Paid  on  account  • 

"Dated  at  Canby,  this  29th  day  of  Sept,  lOld. 

-W.  S.  Hurst  ft  Co., 

"Buyers." 

Among  other  things,  after  admitting  the 
execution  of  the  instrument  the  defendanU 
answer  aa  f<^ow8: 

"^niat  at  the  time  ot  signing  said  aUc«ed 
agreement  It  was  tbe  custom  of  plsintiff  and 
for  two  or  three  years  last  past  it  had  been 

the  custom  of  plaintifl  and  <^  other  buyers  of 
potatoes  to  purchase  from  fanners  and  pro- 
ducers in  and  around.  Liberal,  Canby  and  other 
nearby  points  in  Clackamas  county,  Or.,  po- 
tatoes grown  Individually  by  said  formers  and 
producers,  in  lees  than  carload  lots,  and  at  the 
time  of  shipping  tin  same  plalntilC  and  other 
buyers  woidd  furnish  a  ear  for  loading  tiie 
same,  and  ttien  notl^  ssld  farmers  and  pro- 
ducers, who  would  then  load  their  potatoes  In 
the  cars  so  furnished  by  plaintiff  and  other 
buyers,  thereby  making  full  carload  lots.  wMcb 
said  custom  was  known  to  plaintiff  and  his 
agents  and  to  said  defendants  at  the  time  of 
signing  said  agreement  and  said  alleged  con- 
tract was  made  with  refnenee  to  sadi  usage 
and  custom. 

"That  the  said  800  sacks  of  potatoea  referred 
to  in  said  alleged  agreement  were  and  are  less 
than  a  carload  lot" 
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Tbia  matter  ma  traTersed  by  tbe  reply, 
Tbe  tzUI  In  the  drcntt  court  resulted  In  a 
verdict  and  judgment  for  the  defendants. 
Tbe  plalntUE  apjieala. 

Herbert  A.  Goofce,  of  Portland,  and  Paul 
C.  Fischer,  of  Oregon  City  (SeTcr  ft  Cooke, 
of  Portland,  and  Paul  O.  Hscher,  of  Or^on 
City,  on  the  briefs),  for  appellant. 

O.  D.  Eby,  at  Or^m  City,  tot  reiponde&ts. 

BUBNBTT,  J.  (after  statins  the  facts  as 
above).  The  aasigniDents  of  error  are  thre& 
The  first  two  are  based  upon  tbe  admission 
of  the  testimony  of  the  two  defendants  re- 
specting tbe  custom  alluded  to  in  their  an- 
swer. The  third  Is  predicated  npon  the  en- 
try of  Judgment  against  tbe  plaintlfiF  and  In 
favor  of  the  defisndants  for  the  costs  and 
disbursements  Incurred.  In  efFect.  the  testi- 
mony of  B.  A.  Larson,  defendant,  on  the  sub- 
ject of  cu8t(nn,  was  that  it  bad  been  tbe 
practice.  In  the  vicinity  where  he  resided 
and  the  potatoes  in  question  were  produced, 
for  the  buyer  to  furolsb  the  cars  for  tbdr 
transportation,  In  all  cases  that  he  knew  of, 
and  that  the  farmers  there  raise  small  tracts 
of  potatoes  and  the  buyer  orders  the  car  and 
Informs  the  grower  when  he  gets  the  car 
there  ready  for  loading.  The  testimony  of 
the  other  defeodant  was  practically  the 
same. 

[1]  It  will  be  observed  that  the  contract 
requires  the  potatoes  to  be  delivered  by  the 
defendant  "f.  o.  b.  liberal,  and  shipped  to 
the  said  W.  S.  Hurst  &  Co.  at  Portland."  It 
Is  silmt  about  the  means  of  carriage  on 
board  which  the  prodoce  was  to  be  placed, 
w  who  was  to  furnish  tbe  same.  Under 
our  statute,  L.  O.  U  |  727,  subd.  12,  evidence 
may  be  given  of  "usage,  to  explain  the  true 
dutracter  of  an  act,  contract,  or  Instrument, 
where  such  true  character  Is  not  otherwise 
plain ;  but  usage  is  never  admissible  except 
as  a  means  of  interpretation."  It  is  plain, 
therefore,  that  no  new  terms  or  stlpulatlMiB 
can  be  added  to  a  contract  by  proof  of  usage. 
Neither  can  the  plain,  explicit  terms  of  a 
written  agreranmt  be  contradicted  by  such 
testimony.  It  Is  otherwise  where  It  is  not 
plain  what  the  true  character  of  the  Instru- 
ment Is,  or  where  the  stipulation  Is  silent 
upon  something  necessary  to  the  complete 
performance  thereof.  In  Holmes  v.  Whlta- 
ker,  23  Or.  819,  324,  31  Pac.  705, 709,  speaking 
of  the  silence  of  the  contract  respecting  who 
should  furnish  the  boat  upon  which  the  pro> 
erty  which  was  the  subject  ot  sale  was  to 
be  tranqwrted.  It  la  said: 


"Hence  proof  of  ussga  or  custom.  If  any  pr^ 
vailed,  is  admissible  to  supply  these  details 
upon  which  the  contract  is  silent.  If  soeh  usage 
or  custom  was  known  to  the  p^aintilb  at  Qis 
time  the  contract  was  made." 

[1]  In  the  feature  nndar  coisldbnttaa,  the 
Holmes- Whltaker  Case  Is  not  materially  dif- 
ferent from  the  one  in  hand,  and  hence  It 
was  omipetent  here  to  take  Oie  testim<xiy  at 
the  defendants  respecting  the  custom  govern- 
ing mich  matten^  and  It  was  a  proper  issoo 
in  the  case  upon  which  the  defendants  were 
entitled  to    ve  evidoica 

[S]  Much  reliance  1>  xOaoed  the  plain- 
tiff on  the  case  of  Cnlp  t.  Sandoval,  22  N. 
M.  71, 160  Pac.  9S6,  U  B.  A.  m7A.  U57,  bold^ 
log.  in  effect  that,  where  an  Individual  has 
agreed  to  perform  an  act,  whatever  Is  neces- 
sary to  such  pwfonnance  Is  a  part  of  the 
agreemoit.  and  It  la  Implied  that  be  must 
furnish  the  means  of  accompllshiiw  the  act; 
hence,  when  a  vendor  has  contracted  to  sell 
goods  f .  a  U  cars,  he  must  procure  the  cars 
and  load  the  goods  thereon.  That  precedent 
Is  not  applicable  to  Oie  presrait  ctmtentlon, 
because  In  that  case  no  custom  was  pleaded, 
while  here  it  la  stated  In  defense  that  the 
cust(»i  existed  and  was  known  to  the  plaln- 
tUE, so  that  if  this  be  true  It  must  have  en- 
tered Into  tbe  negotiations  of  the  parties  au- 
tomatically without  express  mention  ot  it 
By  analogy  Is  may  be  said  that  a  general 
custom  known  to  both  contracting  parties 
respecting  tbe  subject-matter  of  their  Btii>- 
ulatlon  Is,  in  a  certain  sense,  tbe  law  govern- 
ing them,  so  that  it  Is  not  necessary  to  men- 
tion It  In  the  writing.  Or,  as  said  in  Saw- 
telle  V.  Drew,  122  Mass.  229.  quoted  with  ap- 
proval in  the  Holmes-Wbltaker  Case: 

"A  custom,  within  the  meaning  ot  the  law, 
If  general,  is  incorporated  into  and  becomes  a 
part  of  every  contract  to  which  It  ia  applicable; 
if  local,  of  every  emtcaet  made  by  parties  faai^ 
lug  knowledge  of  or  bound  to  know  its  exlrtmoe.*' 

There  was  no  error  in  receiving  the  testt 
mony  of  tbe  defendants  about  the  custom. 

[4]  The  verdict  was  adverse  to  the  plain- 
tiff. No  exception  is  noted  respecting  the 
rulings  of  tbe  court  prltn:  to  the  rendition  of 
the  verdict,  except  the  objections  to  the  tes- 
timony already  ccMisldered.  These  b^g  un- 
available, tbe  Judgment  for  tbe  def^dants 
tor  costs  and  dlsborsemaits  follows  as  a  nec- 
essary consequence,  bo  that  there  Is  no  w- 
ror  to  be  predicated  on  tbe  third  asslgnmenL 

The  Judgment  la  affirmed. 


BEAN, 
conmra 


BENNBTT,  and  HABBI8,  JJ„ 
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(lOO  Or.  614) 

8TULL  T.  POSTEB  et  aL 

(Supreme  Court  of  OreKon.   Oct.  7,  1918.) 

1.  Appeal  and  erbor  «&=>880(3)— Judgmbwt 
aqain8t  codsfendant  not  exoitkd  tob  ap- 
feax,  bt  otheb  defendant. 

Where  a  Justice  rendered  judgment  against 
two  deffindanta  for  a  tort,  bat  only  one  appealed 
to  tlie  drcnit  court,  which  rendered  judgment 
against  such  sppeoling  defendant  alone,  the 
nonappealing  defendant  cannot  complain  on  ap- 
peal to  the  Supreme  Court  of  the  terms  of  the 
circnit  coart's  judgment  against  hia  eodefendnnt, 
and  his  appisRl  to  the  Supreme  Court  will  be 
dismissed. 

2.  JUDOUNT  «S9289— AoAXiTffr  DsraNDAirra 

njED  won  TOBT  HAT  BB  A8  TO  ONB  <W  UOBB. 

In  an  action  tor  tort,  defendants  nay  be 
liable  Jointly  or  severally,  and,  under  L.  O.  L. 
1 180,  Judgment  may  be  given  for  or  against  one 
or  more  of  them,  while,  under  section  181,  in 
its  discretion  the  court  may  render  judgment 
against  one  or  more,  a  several  judgment  being 
proper,  leaving  the  oetioii  to  proceed  against 
the  other. 

8.  Judgment   «8=>241  —  Though  separate 
against  joint  tobt-fbabobs  tbebb  can  bb 
but  onb  becovebt. 
Though  plaintiff  has  two  Judgments  against 
the  two  defendants  for  tlieir  tort,  she  can  en- 
Joy  only  one  recovery. 

Id  banc. 

Appeal  from  Circuit  Court,  Coos  Goun^ ; 
John  S.  Coke,  Judga 

Action  by  Emma  Jane  Stnll  against  T.  F. 
Porter  and  Roscoe  Bunch.  From  Judgment 
against  defendant  Porter,  both  defendants 
appeal,  and  plaintiff  moves  to  dismiss  the  ap- 
peal of  defendant  Bunch.  MotI<ni  to  dismiss 
such  appeal  allowed. 

T.  T.  Bennett  and  B.  Svanton,  both  of 
Blarshfleld,  for  the  rnotttm. 

John  D.  Q08S,  John  0.  Kendall,  and  Her- 
bert S.  IdCurphr,  all  of  Marshfleld,  opposed. 

BURNBTT,  J,  The  Idalntlff  bron^t  an 
action  In  a  Jnstlce's  court  against  the  de- 
fendants Porter  and  Bonch,  charging  them 
with  the  tort  of  killing  her  two  doga,  laying 
her  damages  In  the  sum  of  9250.  The  result 
of  a  Jury  tilal  there  was  a  verdict  and  con- 
seqnoit  Judgment  against  them  for  die  foil 
amount  claimed.  Porter  alone  a|Q>ealed  to 
the  circuit  court  and  did  not  serve  his  no- 
tice upon  his  codefendanL  Bnndt  did  not 
appeaL  At  the  trial  in  the  circuit  court  the 
[d^ntUt  Ignored  Bunch  and  proceeded  as  If 
Porter  were  the  only  defendant  entitled  to 
be  heard  there,  obtaining  a  judgment  against 
Porter  alone  for  the  full  amount  of  damages 
claimed.  Both  defoidants  have  api>ealed 
from  the  circuit  court  judgment  to  this  court. 

II]  The  case  Is  now  before  us  on  the  plaln- 
ttirs  motion  to  dismiss  the  appeal  of  Bunch. 


The  Justice's  Judgment  was  rendered  by  a 
court  having  jurisdiction  both  of  the  sub- 
ject-matter and  of  the  persons  of  the  de- 
fendants. Either  defendant  had  a  right  to 
appeal  to  the  circuit  court,  and,  unless  he 
served  his  codefendant  as  well  as  the  plain- 
tiff, Porter  could  not  bind  Bunch  by  his  ap- 
peal. The  latter  had  a  right  to  be  satisfied 
with  the  judgment  In  the  Justice's  court  Of 
course.  If  Porter's  appeal  would  adversely 
afTect  the  Interest  of  Bunch,  Porter  could  not 
carry  It  on  without  having  served  Bunch 
with  notice  and  thus  made  htm  a  party  to  the 
appellate  procedura  On  the  other  hand,  if 
Bunch  wished  to  appear  In  the  circuit  court 
on  the  appeal  and  participate  therein,  he 
w^as  obliged  to  adopt  the  method  prescribed 
by  the  statute,  whlt^  Is  to  serve  his  notice 
and  give  the  undertaking  required.  More- 
over, the  Judgment  of  the  circuit  court  la 
not  against  Bonch,  but  against  Porter  only. 
As  he  Is  not  affected  by  Its  terms.  Bunch 
lias  no  cause  of  complaint  In  this  court  In 
short  he  did  not  pursue  the  ftHrmnla  neces- 
sary for  him  to  gain  admission  into  the  dr- 
cuit  court  He  was  a  atrangtt  to  the  pro- 
ceedings there,  not  only  on  account  of  his 
neglect  but  also  because  the  Judgment  of 
the  circuit  court  Is  not  .against  him  and  does 
not  affect  his  interest.  Henoe  be  haa  no 
standing  In  this  court 

Opposing  the  motion  to  dismiss,  the  defend- 
ants rdy  upon  Cauthom  t.  King  and  Bell, 
8  Or.  138.  There,  Cauthom  med  the  defend- 
ants in  the  Jnstictfa  court  in  trover  and  ob- 
tained a  Judgment  against  Bell  al«i&  The 
case  was  decided  here  on  a  construction  of 
the  record  shoving  that  both  dtfendanta  an- 
swered in  the  Justice's  court  and  that  they 
both  aiK>eared  in  the  drcolt  court  But  how 
they  both  appeared  Is  not  stated  In  the  tjpSnr 
Ion.  It  Is  urged  that  because  on  appeal 
from  the  Justice's  court  the  cause  is  heard 
anew  upon  the  Issttes  tried  in  the  court  b» 
low,  U  O.  L.  I  666,  the  appeal  by  one  party 
brings  up  the  case  as  to  an  partlea,  whether 
served  or  not  This  construction  would  mean 
that  the  costa  and  eaqienses  of  an  appeiU 
could  be  ^Ited  upon  a  oodefoidant  against 
his  wUl,  and  also  that  any  defendant  could 
get  the  benefit  of  an  appeal  by  a  codefendant 
without  tendering  any  security  we  undertak- 
ing for  such  an  anpeaL  As  stated  in  Claff- 
get  T.  BlanduiTd.  8  Dana  (Ky.)  41.  cited  h«re 
on  behalf  of  Bunch: 

"We  consider  It  entirely  certain  that  tiie  Leg- 
islature did  not  intend  to  require  or  authorize' 
tlie  drcuit  court  upon  an  appeal  by  one  de- 
fendant who  had  been  served  with  the  jnstle^ 
warrant  to  try  the  case  and  i^ve  Judgment 
against  another,  who  had  ndthw  beoi  served 
with  the  warrant  nor  apiwared  before  the  Jas- 
tice,  nor  united  in  the  appeal,  nor  appeared  in 
the  circuit  court  i>or  been  summoned  to  do  so ; 
and  neither  this  nor  any  other  statute  nor  any 
known  practice,  authorises  that  coart  to  Issno 
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ft  mmmoiu  or  othtt  mooeH  against  a  pefMW 
fliu  iritoatod.** 

The  Kentucky  statute  alluded  to  provided 
In  substance  that  one  or  more  of  several 
Indlvidunls  against  wbom  a  Judgment  is  ren- 
dered by  a  Justice  may  appeal,  that  such  ap- 
peal by  one  shall  place  the  cause  for  trial 
in  a  court  of  appeals,  as  fully  as  if  takea  by 
all,  and  that  sut^  court  shall  proceed  there- 
in and  render  "Juij^ent  between  all  tbose 
who  were  parties  to  the  Judgment  of  the 
Justice."  If,  under  such  a  statute,  relating 
not  only  to  issues  but  also  to  parties,  the 
court  will  decline  to  take  notice  of  a  party 
who  ia  not  subject  to  its  process,  much  more 
must  we  de<dlne.  In  a  case  like  this  before 
us,  to  entertain  the  ai^)eal  of  a  party  who 
ia  not  affected  by  the  Judgment  appealed 
from  and  who  was  not  before  the  court  ren- 
dering it  The  case  indeed  is  heard  In  the 
ain>ellate  court  on  the  Issues  involved  In  the 
Inferior  court,  but  only  as  they  ailect  the 
parties  to  the  appeaL  A  dUFerent  case  might 
be  presented  If  the  action  were  one  In 
wlii<di  only  a  Joint  Judgment  or  none  could 
be  rendered  against  the  defendants.  Under 
such  conditions  we  would  be  compelled  to 
decline  to  hear  even  the  appealing  defend- 
ant unless  l^e  had  served  his  notice  of  ap- 
peal not  only  upon  tbe  plaintiff  bat  also  up- 
on  his  codefendant. 

[2]  Since  this  Is  an  action  for  tort,  the 
defendants  may  be  liable  Jointly  or  serer^ 
ally,  and  under  section  180,  L.  O.  "Jud^ 
ment  may  be  given  for  or  against  one  or 
more  of  Bererarplaintlfra,  and  for  or  against 
one  or  more  of  several  dtfendants.**  Fui^ 
Cher,  in  section  181,  L.  O.  U,  It  Is  said: 

"Id  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  Jodginent 
against  oca  or  more  of  tliem,  whenever  a  several 
Jodgment  is  proper,  leaving  die  action  to  pro- 
eeed  against  the  otlien." 

It  did  not  necessarily  follow,  therefore, 
Oiat  because  the  parties  were  sued  Jointly 
the  only  result  would  be  a  Joint  Judgment 
There  wan,  however,  a  Joint  Judgmrat  in 
the  Justice's  court,  from  which  either  party 
defendant  had  a  right  to  aK>eaL  Inasmuch 
as  his  appeal  could  not  make  worse  the  situ- 
ation of  his  codefendant.  Porter  had  a  right 
to  pursue  bis  own  remedy  without  corapel- 
llng  his  codefendant  to  participate.  Being 
thus  left  out  of  the  appeal,  if  Bunch  had 
wished  to  gain  the  benefit  of  such  procedure, 
he  ought  to  have  initiated  one  oo  bis  own 
b^alf  and  entered  the  circuit  court  by  the 
statutory  door  thus  provided  for  him.  Since 
be  did  not  pursue  this  course.  Bunch  was  not 
properly  before  tbe  circuit  court  and  that 
tribunal  could  not  render  any  Judgment  for 
or  against  him.  It  had  a  right  to  consider 
tbe  appeal  of  Porter  and  render  Judgment 
accOTding  to  tbe  merits  of  the  case  os  pre* 
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suited  respecting' him,  with  the  right  reserr^ 
ed  to  Porter,  the  party  to  that  Judgment,  to 
ai^eal  to  this  court  Bunch  was  a  stranger 
to  the  portion  of  the  proceeding  occurring 
after  the  lapse  of  0ie  period  In  which  he  was 
entitled  to  appeal  to  the  circuit  court 

[>]  It  la  argued  that  the  result  is  that  the 
plaintiff  has  two  Judgments  for  the  same  de- 
mand.  However  this  may  be,  she  can  enjoy 
only  one  recovery.  The  rights  of  the  parties 
in  that  matter  can  be  worked  out  post- 
Jndgmrat  pzooednre. 

The  motion  to  dlBmlsa  the  appeal  of  Bimdi 
is  allowed. 


(M  Or.  na) 

K0HLHA6EN  v.  OARDWELL  et  ux. 
(Supreme  Oonrt  of  Oregon.    Oct  7,  19190 

1.  EviDxnci  «=s>471(10)  —  Oonolusion  as- 
lassiBix  AS  to  UATnEB  DirFicui:,T  TO  aiAni 

0THEBWI8K. 

Id  an  action  on  a  note,  which  defendanta 
claimed  to  have  paid  the  delivery  of  butcher- 
ed hogs,  it  was  not  error  to  perndt  plaintilTs 
bookkeeper  to  testify  that  when  she  returned 
to  the  shop  it  would  have  been  impossible  for 
her  to  have  overlooked  30  hogs,  the  number 
claimed  to  hare  been  delivered,  had  thqr  been 
tbve,  though  the  ttatimony  was  In  aome  aenae 
a  cimiBlasion. 

2.  EVIDKRCa  «=»1,S0— EXPBBniKKT  TO  DBTEE- 
iniTB   CAPACTTT  OV   WAGONS  Iff  OABBTHIO 

HOOS. 

In  an  action  on  a  Dote  claimed  to  have  lieen 
paid  b7  defendants  by  the  delivery  of  83  butdi- 
ered  hogs,  testimony  as  to  an  experiment  In 
loading  hogs  on  wagons,  ancb  as  defendants 
dalmed  had  been  used  hi  the  delivery,  intro- 
duced by  plaintilf,  held  admtadbl^  in  ao  far  as 
it  had  any  effect  at  all. 

S.  Costs  ®=3l86— ^Iiuagb  fob  noNBBSiDBnT 

WITNESSES  FBOM  STATE  LINE  ALLOWED. 

The  court  properly  taxed  against  defendants 
as  costs  single  mileage  from  the  state  line  to 
the  place  of  trial  for  plaintiff'a  witnesses,  who 
came  at  his  request  from  outride  the  state 
witiioot  bring  sobpmna^  after  tii^  entered  the 
state;  It  being  desirable  that  ihtj  should  tea- 
tify  orally  to  tit*  'Jury,  ia  view  ot  tfaa  confltet- 
lug  evidence. 

Department  2. 

Appeal  tnm  Gircnit  Oonrt,  Donglaa  Coonty; 
J.  W.  Hamlltwi,  Judge. 

Action  by  George  Kohlhagen  against  W.  W. 
Cardwell  and  Emma  P.  Cardwell,  bis  wifa 
From  a  Judgment  for  plaintiff,  defuidanta 
appeal.  Affirmed. 

This  la  a  very  remarkable  and  unusual 

case.  The  ptaintlff  mm  nsxm  a  promlsBory 
note.  The  defendants  admit  the  note,  bnt 
<daim  to  have  paid  the  same  by  tbe  deUvery 
of  36  bead  of  hogs,  w^gblng  7,7m&  pomid^ 
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at  the  market  price  of  15  >  cents  per  pound, 
amoQUtins  to  the  total  of  $1,165.87.  The 
plaintlfF  denies  this  payment  In  toto,  and 
denies  that  he  ever  received  38  hogs,  or  any 
hogs  at  all,  from  the  defendant  at  the  time 
In  question,  or  upon  the  debt  in  question. 

The  defendant  Is  corroborated  in  his  claim 
that  he  delivered  the  hogs  by  his  son  and 
his  wife  and  by  the  testimony  of  two  hired 
men,  who  testified  Chat  they  helped  to  but- 
cher the  hogs  and  haul  them  to  Boseburg 
and  deliver  them  to  plaintiff.  In  addition  to 
this,  the  defendant's  story  Is  corroborated, 
to  some  extent,  by  the  testimony  of  people 
who  lived  along  the  road  between  def^d- 
ant's  ranch  and  Boseborg,  and  who  claim 
to  have  seen  blm  hauling  hogs  In  the  direc- 
tion of  Boseburg  at  about  the  time  in  ques- 
tion. The  defendant  claims  to  have  ddlvered 
the  hc^  at  plaintUTs  butcher  shop  in  Bose- 
burg, just  at  noon,  and  at  a  time  whea  the 
plaintiff  himself  was  not  actually  present 
He  dalms  to  have  delivered  the  hogs  to 
James  Rooken  and  George  Hoefllng,  who 
were  employes  of  the  plaintiff  working  at 
the  butcher  shop  In  question.  Defendant  also 
testifies  that  one  Andy  Morgan,  who  was 
working  for  him  at  the  time,  In  bis  prune 
orchard,  assisted  in  butchering  the  hogs,  and 
rode  with  him  on  the  wagon  which  he  was 
driving  to  town,  and  helped  to  deliver  the 
hogs  to  the  plaintiff. 

On  the  other  hand,  the  plaintiff  testified 
that  he  nevb.  received  any,hogB  frcmi  the  de- 
fendant on  the  debt,  and  plalntUTs  books 
-  fall  to  show  that  any  were  received.  Eooken 
and  Hoefllng,  the  two  employes  of  plaintiff 
to  whom  defendant  claims  to  have  delivered 
the  hogs,  testify  positively  that  no  h<^  were 
delivered.  These  witnesses  are  corroborated 
by  Fred  Neurtther,  who  worked  in  the  back 
of  plalntUTs  shop,  and  Alice  Mann,  the 
bookkeeper,  and  also  by  plaintiff's  daughter, 
Florence  Eohlhagen.  AH -of  these  witnesses 
testified  that  no  ho^  were  delivered  by  Card- 
well.  In  addition  to  this  testimony  the  plain- 
tiff, in  this  last  trial,  offered  the  testimony 
of  Andy  Morgan,  one  of  the  employes  of  the 
defendant  at  the  time  the  hogs  are  alleged 
to  have  been  butchered  on  his  ranch,  and 
whom,  the  defendant  testified,  assisted  In 
the  butchering  and  In  transporting  the  bogs 
to  Boseburg,  and  delivering  them  there  to 
the  plaintiff.  This  witness  testified  positive- 
ly that  be  was  at  work  at  the  defendant's 
ranch  at  the  time  In  qnestloD,  but  that  he 
did  not  assist  in  butchering  any  hogs  there, 
or  in  transporting  them  to  Boseburg,  or  de- 
livering them  to  the  plaintiff.  In  fact,  be 
testified  that  no  hogs  were  butchered  at 
defendant's  ranch  at  or  about  that  time. 

At  the  trial  there  was  a  verdict  for  the 
plaintltL  There  are  only  two  claims  of  error 
occurring  at  the  trial,  iMth  of  which  refer  to 
the  admission  of  testhnony.  When  Alice 
Mann,  plaintiff's  bookkeeper,  was  on  the 
stand,  and,  having  testified  to  the  particulars 


In  regard  to  her  presses  at  the  shop  that 
day,  she  was  asked  the  following  question : 

"Q.  Now  would  it  be  possible  for  36  head  of 
dressed  hogs  to  bave  come  into  the  shop,  on 
the  iBt  day  of  March,  1917,  or  about  that 
time,  before  you  left  on  Bfarch  Ttlit  and  you  not 
know  itr 

The  objectiw  to  thla  qnestloii  wu  orw- 
ruled,  and  the  witness  answered: 

"A.  It  would  be  ImponiUe  tar  tiiem  to  etnna^ 
and  me'  not  see  them  when  I  came  baclL.  I 
would  see  even  2  or  8  hogl,  and  certainly  conld 

not  overlook  S6.** 

This  was  one  of  the  errors  complained  of. 
The  other  had  reference  to  certain  experi- 
ments as  to  the  space  occupied  by  hogs 
in  the  wagon.  This  will  ,be  noticed  more 
particularly  In  the  body  of  the  opinion. 

A,  N.  Orcutt,  of  Boseburg  (Elbert  B.  Her- 
mann and  Bice  A  Orcutt,  all  of  Boseburg, 
on  the  briefs),  for  appellants. 

B.  Ia  EJddy,  of  Boseburg,  for  respondent 

BENNEnrr,  J.  (after  stating  the  facta  as 
above).  [1]  We  think  there  was  no  error  In 
permitting  the  witness  Alice  Mann  to  testify 
as  to  whether  or  not  the  hoga  could  have 
been  in  the  shop  without  her  seeing  them. 
This,  of  course,  was  tn  some  sense  a  con- 
clusion; but  whether  they  could  bave  beoi 
there  and  escaped  her  ol)servatlon  depended 
on  a  great  number  of  smaU  details — the 
general  course  of  business,  the  place  where 
hogs  were  hung,  the  arrangraient  of  the 
building  and  position  of  windows  and  doors 
therein,  her  own  position  In  the  building, 
her  own  baUts  of  observation  and  alertness 
of  mind,  and  the  extent  to  which  she  kept 
the  business  under  her  personal  observation. 
These  were  all  mq^rs  that  could  hardly  have 
been  accurately  and  fully  reproduced  to  the 
jury.  Under  such  circumstances,  the  witness 
is  permitted  to  state  her  conclusion,  which 
is  treated  as  a  conclusion  of  fact  under  the 
authorities. 

In  Lawson  on  'Elxpert  and  Opinion  B?vl- 
dence,  p.  50G,  the  author  quotes  with  approval 
from  the  opinion  In  the  case  of  Cavendish  t. 
Troy,  41  Vt  107,  as  follows: 

"Where  the  witness  has  had  the  means  <rf  per- 
sonal observation,  and  the  facta  and  drcum- 
Btances  which  lead  tiie  mind  of  the  witness  to 
a  conclusion  are  incapable  of  being  detailed 
and  described,  so  as  to  enable  any  one  but  the 
observer  himself  to  form  an  IntelUffait  ccn- 
elusion  from  tbem,  the  wltoess  is  oftcm  allowed 
to  add  his  opinion^  or  the  eondnrfon  of  hfs  mn 
mind.'* 

In  the  Vermont  case  quoted  from,  the  wit- 
ness was  being  Interrogated  as  to  the  resi- 
dence of  another  party  In  a  cntaln  town, 
and  was  asked: 

"Q.  From  your  opportunities  of  knowing,  as 
you  bave  now  stated  them,  do  you  think  It  pos- 
sible for  T.  to  have  lived  bi  J.  that  ysar,  and 
you  not  have  known  it?" 


Digitized  by 


Google 


Or.)  KOHLHAOXN 

ai« 

And  tbe  question  wu  beld  proper. 
In  Rodgera  on  Expert  and  Opinion  Evi- 
dence, p.     i  4,  it  la  said: 

'^Itnesws  are  allowed  to  express  oi^ions 
based  on  facts  within  their  personal  observa- 
tion, when  the  facts  cannot  be  so  described  as 
to  enable  anotiier  to  draw  anj  intdllgent  con- 
dufons  tbereCronu** 

It  la  also  claimed  that  there  was  error  In 
permitting  the  evidence  of  certain  witnesses 
for  the  irialntlff  in  r^rd  to  experiments 
made  by  them  In  loading  hogs  In  a  wagon. 
The  defendant  had  testified  that  the  hogs 
d^lvered  by  him  were  carried  In  two  wagons, 
12  In  a  small  or  ordinary  wagon,  which,  how* 
ever,  had  a  bed  16  inches  longer  than  an  or- 
dinary wagon,  and  24  of  them  In  a  large 
wagon  with  a  rack.  This  rack,  according 
to  the  tcatlmoDy  of  the  defendant,  was  14 
feet  long  and  about  the  width  of  an  ordinary 
wagon,  and  that  the  rack  on  this  wagrai  waa 
8  feet  6  Indies  high.  There  Is  a  discrepancy 
between  the  testimony  of  this  witness,  as  to 
the  height  of  the  wagon,  and  that  of  Dug 
Good,  from  whom  the  wagon  was  obtained, 
who  testified  that  It  was  only  32,  Instead 
of  42,  Inches  high.  The  testimony  of  the 
defendant  is  to  the  eCFect  that  the  hogs  were 
put  In  the  wagon  In  layers,  8  In  each  layw 
lengthwise  across  the  bed  of  the  wagon,  and 
then  others  were  piled  in  npim  these  In  the 
most  Cfmvenlent  way.  According  to  the 
testimony  of  the  defendant,  the  hogs  taken 
In  by  him  would  average  abont  216  pounds 
In  weight  The  experlmMits  made  by  the  de> 
foidant  were  with  an  ordinary  wagon,  and 
the  hogs  weighed  219  pounds  each,  and  tbe 
experiment  was  made  with  eU^t  hogs. 

[t]  In  the  matter  of  the  experiment,  there 
was  no  attonpt  to  fill  the  wagon,  whldi  was 
only  29%  Indies  high,  and  the  only  effect  ct 
tiie  teatlnuHiy  was  to  show  about  what  space 
sodi  hogs  mndd  occupy  In  a  wagon.  The 
testimony  was  to  the  effect  that  three  sncb 
liasB  coold  be  laid  lengthwise  In  a  tier  across 
Gbe  wagon.  This  was  In  accordance  with 
the  testimony  of  the  defendant,  who  testified 
that  the  hogs  transported  were  laid  In  the 
wagon  In  that  way.  The  testimony  was  that 
two  tiers  of  the  liogB  were  10%  feet  long, 
and  that  each  hog  was  16  inches  one  way 
and  12  the  other,  and  the  3  hogs  in  each 
row  filled  the  bed  up  the  full  width,  and, 
when  one  hog  was  laid  sideways  across  these, 
tt  filled  the  bed  up  to  within  6  Inches  of  the 
top.  Ttia  testimony  does  mit  seem  to  have 
had  much  weiglit,  and  It  prt^bly  did  not 
Influence  the  Jury  at  all.  Indeed,  In  some 
lespecta,  as  we  have  seen,  it  corroborated  the 
testimony  ot  defradant.  If  the  large  ratft 
was  42  inches  hi^  as  testified  by  defendant, 
the  testimtmy  rather  tended  to  show  that  24 
l»gs  could  have  been  loaded  In  snch  a  rack 
14  feet  long. 

It  Is  practically  conceded  in  the  brief  of 
the  learned  attorney  for  the  defendant  that 


V.  OARDWEIiL  263 
P.) 

the  evidence  had  no  logical  effect  In  the  case; 
but  it  Is  urged  that— 

**th«  Jury  would  naturally  coodnde  that  this  crt* 
denes  must  be  benefldal  to  the  respondent,  or 
he  would  not  have  called  the  witnesses,  and. 
bdng  unable  to  figure  out  for  themselres  what 
benefit  It  was,  took  it  for  granted  that  It  was 
beneficial,  ud  that  these  men  would  not  have 
come  in  and  testified,  unless  their  evidence  was 
ben«Bdal  to  Um  xaqwudent" 

We  cannot  assume  t3mt  the  Jnry  were  so 
lacking  In  intelligence  as  to  be  carried  away 
and  influenced  by  audi  artlfldnl  and  Illogical 
consideratlosia.  On  the  contrary,  we  most 
presume  tiiat  they  were  m«i  of  ordinary 
and  osnal  Intelligence,  and  that  tbey  would 
decide  the  case  according  to  the  evidence, 
without  reference  to  the  mere  number  ot 
witnesses  called  by  the  respective  parties. 

The  questions  involved  in  this  case  were 
peculiarly  for  the  Jury,  Involving  "hs  th^ 
did  so  mudi  of  conflict  in  the  direct  testi- 
mony of  the  witnesses,  and  so  many  conflict- 
ing drcumstances  corroborating  each  side. 
The  Jury  heard  and  saw  the  witnesses,  and 
could  comitare  their  testimony  and  Judge  of 
their  credibility.  The  case  seems  to  have 
t>een  fairly  tried,  as  the  record  Is  unusually 
free  even  from  dalm  of  error.  Bven  U  we 
thought  tbat  tbe  testimony,  as  to  the  loading 
of  these  hog^  was  on  t3ie  white  Inadmiasible^ 
It  would  seem  a  trifling  thing  upon  whidi 
to  reverse  a  case  wbldi  had  otherwise  beea 
ftilrly  tried.  It  Is  so  unlikely  and  improbable 
that  the  evidence  substantially  affected  the 
verdict,  and  It  is  so  minor  and  unimportant 
in  its  character,  we  diould  hesitate  to  reverse 
the  case  upon  that  ground. 

Besides,  we  think  the  erldenoe,  so  tar  as  it 
weat  and  so  far  as  It  had  any  ^ect  at  all, 
was  admlssiUe.  It  only  wmt  to  tlie  extent 
of  diowtng  what  space  In  an  ordinary  wagtm 
box  eight  hogs  would  filL  The  hogs  were 
practically  the  same  sice  as  the  average  et 
the  hogs  hauled  tlu  deCsndant  The  aver- 
age  ct  oae  lot  was  215  pounds  and  a  fractioa 
over,  and  the  other  219  pounds  and  a  little 
over,  m  about  4  pounds  differeno&  ^Is  was 
about  as  doee  as  was  possible,  and  the 
wagon  boxes  were  practically  the  same  lit 
width.  The  loigth  of  the  wagon  box  or  its 
height  did  not  cut  any  figure  so  Uar  as  the 
experiment  went,  tbr  it  was  not  claimed  that 
the  lugs  loaded  on  experiment  filled  the 
whole  space  of  the  wagon  bed  either  as  to 
length  or  height,  so  the  only  effect  of  the 
experiment  was  to  show  the  space  occupied 
by  each  hog,  the  number  that  could  be  put 
in  a  tier  across  the  bed,  and  the  length  of 
two  tiers  of  sudi  hogs  in  the  bed.  For  these 
measurements  the  craditlims  of  the  experi- 
ment were  almost  exacOy  similar  with  the 
«mdlti<HU  as  to  the  hogs  loaded  by  defend- 
ant As  we  have  already  said,  the  evidenoa 
certain^  did  not  go  very  &r,  and  iffobably 
did  not  at  all  contradict  the  evidence  of  the 
defendant  Nevertheless,  It  ml^t  assist  the 
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Jaiy  someiv'liat.  In  arrlTlng  at  a  oonclvslon  as 
to  how  many  taoga  could  be  loaded  la  sach 
wagons,  to  know  how  much  space  would  be 
taken  by  such  a  hog. 

The  conditions  do  not  have  to  be,  as  we 
understand  it,  exactly  alike,  In  order  to  sus- 
tain the  admission  of  the  experimental  testl- 
mony.  Such  testimony  is  largely  In  the  dis- 
cretlon  of  the  conrt,  and  It  Is  only  necessary 
that  the  facts  of  the  experiment  be  reason- 
ably similar  to  those  In  the  main  contention 
and  not  misleading  In  their  character.  In 
one  of  the  Lake  Lablsh  cases — Leonard  t. 
8.  P.  Co..  21  Or.  555,  28  Pac.  887,  15  L.  R.  A. 
221 — the  defendant  contended  that  the  fall 
of  the  bridge  and  the  ensuing  wreck  was 
caused  by  some  one  having  placed  a  loose 
rail  across  the  rail  of  the  defendant's  track. 
The  plaintiff.  In  rebuttal,  produced  a  loose 
rail  at  the  trial,  and  a  car  wheel,  and  under- 
took to  show  by  experiment  that  the  marks 
on  the  loose  rail  introduced  by  defendant 
could  not  have  beea  caused  ih  that  way. 
The  conditions  were  not  exactly  the  same. 
The  bottfHu  rail  was  loose,  instead  of  being 
fiist  to  the  track,  and  the  wheel  offered  In 
evidence  was  only  26  inches,  whereas  the 
wheel  of  the  loctHUotive  was  88  inches,  in 
diameter.  It  was  urged  that  the  otmditioDs 
were  not  sufficiently  similar  to  Justify  the 
Introduction  of  the  experiment  in  evidence. 
Mr.  Justice  Lord,  delivering  the  oplnlfm  of 
ttie  court,  said: 

"In  all  cases  of  this  sort,  very  much  must 
necessarily  be  left  to  the  discretion  of  the  trial 
court ;  bnt  when  it  appears  that  the  experiment 
or  demonstration  has  been  made  under  oondi- 
tions  similar  to  those  existing  in  tha  case  in  is- 
sue, itM  discretion  ought  not  to  be  interfered 
with." 

In  Davis  V,  State,  61  Neh.  801,  70  N.  W. 
964,  there  was  a  controversy  as  to  whether 
or  not  the  defendant  could  have  unscrewed 
certain  bolts,  and  drawn  the  qttkes.  and 
torn  up  the  track  with  a  monkey  wrench 
and  dawbar  offered  In  evidence.  The  place 
In  question  was  aa  a  trestle,  and  the  state 
was  pmoitted  to  offer  evidence  as  to  experi- 
ments in  tearing  up  a  track  at  another  place 
on  the  tracks  of  defendant,  where  the  track 
ran  along  the  ground  and  not  on  a  trestle. 
The  conrt  held  Qie  evidence  admissible^  say- 
ing: 

"It  was  for  the  jury  to  consider  fbe  place 
where  the  displacement  of  the  fixtures  occurred 
and  the  place  where  the  experiment  was  made, 
and  then  to  give  such  weight  to  the  testimony 
of  tbe  state's  witness  who  made  the  experiment 
as  they  thought  it  deserved." 

In  Sonoma  County  v.  Stofen,  125  Cal.  32, 
67  Pac.  CSl,  the  county  treasurer,  being  sued 
for  a  balance  of  county  money  in  bis  hands, 
claimed  that  he  bad  been  robbed  of  the 
money,  and  that  the  robber  had  knocked  him 
down,  and  left  him  unconscious,  and  locked 
him  in  the  vault,  where  he  remained  for  a 


number  of  hours.  The  vault  was  In  bis  office, 
and  was  connected  by  doors  with  the  sher- 
iff's office  in  another  part  at  the  building. 
He  claims  to  have  kicked  violently  against 
the  door  after  he  became  conscious  and  made 
all  the  noise  he  could  in  that  way.  The  state 
offered  evidmoe  of  witnesses,  who  had  made 
experiments  by  kiddng  at  the  door  in  the 
vault,  and  the  testlmbny  of  other  witnesses, 
in  tbm  shMTifl's  office  and  other  parts  of  the 
courthouse  who  had  heard  the  sound  made 
In  tbe  vault  There  had  been  some  diaoges 
In  the  building,  and  it  was  not  sliown  that  the 
cilmatie  ok  tLtmoaphetle  0(mditi<Hi8  were  tbe 
same;  It  was  urged  that  tbe  condtticais  were 
not  sufficiently  similar  to  Justify  tbe  evi- 
dence of  the  experimoit  Tbe  court  held 
otherwise,  saying: 

"Experimental  evidence  in  corroboration  or 
disproof  depends  for  its  value  upon  the  fact 
that  tbe  experiment  has  been  made  when  the 
conditionB  affecting  tiie  result  are,  as  near  as 
may  be,  identical  with  those  existing  at  the 
time  of  and  wsrating  to  prodnee  the  partlcnlar 
effect.  An  absolute  identity  is,  of  coarse.  Im- 
IMSslble;  but  a  aubstantlal  identity  must  ex- 
ist  to  give  the  evidence  value.  But  this  iden- 
tity need  not  extend  to  nor  be  shown  to  exist 
as  to  conditions  which  could  have  had  no  causal 
operation  upon  the  result'* 

The  authorities  are  not  very  definite  as  to 
Just  how  ■  dosdy  similar  the  conditions  of 
the  apertment  must  be  to  the  facts  in  con- 
tention, in  order  to  make  the  experiment 
admisslbla  We  think,  however,  a  fair  state- 
ment of  tbe  rule  would  be  that  if  the  experi- 
ments are  not  likely  to  be  misleading  to  the 
Jury  in  any  partlcnlar,  and  are  under  con- 
ditions similar,  so  that  they  would  be  of 
assistance  to  the  Jury  in  arriving  at  a  correct 
verdict,  the  evidence  is  admissible. 

We  think  the  experiment  in  this  case  came 
within  this  rule.  Tbe  hogs  were  practically 
of  the'  same  size  as  the  average  of  those 
shipped  by  tbe  defradant,  and  the  wagon 
box  was  a  standard  wagon  box  in  each  case. 
These  were  the  important  condltixms  fdr 
this  experiment,  as  for  as  it  went.  It  Is  true 
that  the  wagons  were  not  of  the  same  length, 
but  that  fact  was  in  no  way  misleading  to  tbe 
Jury,  for  the  difference  was  in  evidence  be- 
fore them,  and  there  was  no  attempt  on  the 
part  of  the  plaintiff  to  show  any  more  than 
the  mere  fact  of  how  much  space  in  length 
and  in  width  the  two  tiers  of  hogs  took  and 
the  height  of  such  tiers.  This  was  as  Car 
as  the  experiment  went,  and  the  length  of 
the  wagon  box,  or  even  its  height  did  not 
enter  into  the  question  at  alL  We  think, 
therefore,  the  admlsslra  of  the  testimony  In 
regard  to  these  expertmoits  was  within  the 
sound  discretion  of  the  court 

L3]  Tbe  only  other  question  involved  refers 
to  the  taxation  of  costs.  The  plaintiff  in 
bis  cost  bill  Included  mileage  for  the  wit- 
nesses Kooken,  Hoefllng,  and  Uorgan  from 
the  place  wh^e  they  entered  the  state  line. 
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fniese  witnesses  resided  out  of  the  state  of 
Oregon,  one  at  Seattle.  Wash.,  one  at  Poca- 
tello,  Idalio,  and  one  in  Massachusetts.  They 
were  not  subpoenaed,  but  came  as  witnesses 
at  the  reanest  of  the  plaintiff.  It  is  stipulat- 
ed that  they  actoally,  traveled  the  miles 
claimed  from  the  state  line  to  Roseburg,  the 
place  where  the  trial  was  held.  It  la  claimed 
on  behalf  of  the  defendant  that,  as  these 
witnesses  did  not  reside  within  the  state  of 
Oregon,  and  were  not  subject  to  subpoena 
In  this  state,  and  as  the  coort  did  not  and 
could  not  effectively  order  their  personal  at- 
.  tendance,  the  plaintiff  la  not  entitled  to 
recover  mileage  for  such  witnesses. 

We  think  the  question  Is  concluded  by  the 
principles  announced  and  the  reasoning  in 
the  cases  of  Crawford  v.  Abraham,  2  Or. 
166,  and  E]gan  v.  Finney,  42  Or.  599,  72  Pac. 
133.   In  the  Crawford  Case  It  Is  said : 

"MUeaffe  win  not  be  allowed  for  wltneMas 
Aayofttf  the  bonndaiiw  of  tha  state.** 

It  Is  alao  said  In  that  case: , 

*The  attendance  of  witnesses  may  b«  pro- 
cured by  request  of  parties,  or  by  agreement; 
and  the  party  m>  Uable  may  recover  disburse- 
ments  for  proiwr  mileage  and  attendance.  The 
atatntory  meana  of  compelUng  die  attendanea  of 
witnesses  is  subpoena  duly  served;  but  wa 
are  at  a  loss  to  aee  how  any  party  can  be  in- 
jured In  having  to  pay  mileage  and  attendance 
merdy  for  the  witnesses  of  an  adversary,  who 
attends  upon  request  or  agreement,  when  the 
additional  expense  of  ofBcers*  fees  and  mileage 
for  iasuing  and  serving  of  a  subpoena*  swelling 
largely  the  daim  for  disbursements,  could  do 
no  more  than  procure  the  attendance  of  the 
wltneas." 

In  this  case  the  witnesses  might  oniines* 
tlonnbly  have  been  subpcenaed  at  the  state 
line  and  compelled  to  attend,  and  In  that 
event  it  seems  clear  that  they  would  have 
been  entitled  to  their  mileage  from  the  state 
line,  and,  as  is  said  in  the  Crawford  Case, 
the  defendant  could  lose  nothing  by  the  fact 
that  they  were  not  regularly  subpoenaed. 
In  Btgan  v.  Finney,  supra,  the  court  held 
that  the  witnesses  in  Question  were  not  ivop- 
erly  anbpcenaed.  One  of  thorn  had  come  m 
long  distance  from  Baker  county.  The  court 
■aid: 

"These  witnesses  attended,  however,  In  pur- 
suance of  a  i-equest,  and,  as  the  court  found 
that  Aeir  teBtimony  was  *material,  relevant, 
and  competent,'  they  are  entitled  to  single  mile- 
age and  per  diem,  if  their  oral  ezamiuation  was 
important  and  desirable.  *  •  *  The  issue  In 
this  suit  involving  an  inquiry  as  to  angles,  lines, 
courses,  and  distances,  an  examination  of  the 
transcript  fai  tbo  light  of  the  maps  Introdooed 
In  evidence,  shows  that  the  oral  examination 
of  tiiflae  witncBsas  was  important  and  dsairable. 
TSiey  are  therefore  entitled  to  single  mUeag*." 

These  dedslwis  establish  the  rale  that  a 
party  may  recover  alngle  mileage  for  wlt- 
neeaeB  'wbo  reside  In  aome  other  cotmty  of 


the  state,  where  tlielr  oral  teatlmony  Is  de- 
sirable, even  although  they  may  not  have 
been  regularly  subpoenaed  or  served  with  an 
order  of  the  court,  and  It  Is  fully  established 
in  the  Egnn  Case,  as  we  think,  that  the  court 
may  look  to  the  whole  record  as  to  the  neces- 
sity and  desirableness  of  securing  the  attend- 
ance of  the  witnesses. 

It  is  true  that  In  neither  of  these  cases 
does  it  appear  that  any  of  the  witnesses  re- 
aided  outside  of  the  boundaries  of  the  state, 
but  in  this  regard  we  catinot  see  any  dlstino* 
tion  between  the  case  of  a  witness  who  re- 
sides In  Baker  county,  and  one  who  cornea 
across  the  state  line  into  Baker  county,  from 
another  state;  In  the  latter  case  they  are 
subject  to  a  sut^xena  as  soon  as  they  cross 
the  state  line,  and  in  neither  case  Is  the 
adverse  party  In  any  way  prejudiced,  or  his 
costs  Increased,  by  the  fact  Uiat  they  were 
not  r^fularly  sut^ixenaed  and  compelled  to 
attend. 

In  this  case,  as  we  have  already  seen,  It 
appears  from  the  record  that  there  was  a 
vei7  great  conflict  betweoi  the  witnesses  for 
the  plaintiff  and  defendant  on  the  vital  i^olnt 
ill  the  case.  We  think  that,  If  there  ever  was 
a  case  where  It  was  lmi>ortant  and  desirable 
tliat  the  witnesses  should  testify  orally,  so 
the  Jury  conid  have  an  opportunity  to  ob- 
serve them,  and  Judge  of  their  manner  on 
the  witness  atand  and  of  their  credibillly, 
this  was  ancta  a  case.  We  ti^ak,  ttierefore, 
there  was  no  error  of  the  court  In  taxing 
single  mileage  for  these  wttneaaea  £rom  the 
state  line  to  the  place  ot  tbe  trlaL 

Affirmed. 

BEAN,  BUBNfiTT,  and  HABBIS» 
concur. 


03  Or.  M) 
KAUFMAN  T.  HASTINGS. 

(Supreme  Court  of  Oregon.   Oct  7.  1919.) 

1.  BXOHAIVQB  or  PBOPBBTT  «33>4  —  TDOB  WOM 
ADJT78TINQ    C0MUIBSI0N8    lOnKTIOU:.  WIXB 
FESIOD  rOB  UAKINQ  EXOHAnGE. 
Contract  for  exchange  of  properties,  though 
providing  that  it  may  be  declared  canceled  if  a 
satisfactory  adjustment  of  the  real  estate  agent's 
commission  esnnot  be  efltatad,  not  providing 
any  time  therefor,  tfaae  for  adjustment  la 
identical  with  the  period  named  for  makliig  tbe 
exchange. 

2-  Specific  PxaFOBUAitCB  4s3>9tt— Thbbb  be- 
ing NO  BUGS  STZFUUnOH,  TOa  IS  SOT  W- 
BKNOB  or  OOnTEAOT. 

Though  contract  for  exchange  <rf  pn^erties 
names  a  period  within  which  conveyances  shall 
be  executed  and  exctianged,  there  being  no  atlpn- 
lation  that  time  is  of  the  essence^  it  will  not  be 
considered  so  in  action  tor  ^Mcifie  performance ; 
the  parties  having  used  diligence  and  acted  la 
good  faith,  and  there  not  Iwing  any  diange  of 
drenmstancas  affecting  the  eqnitieB. 
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5.  MoBTOAan  «=9l38— T^usT  dekd  to  bbodbb 

DEBT  CONVBT8  LBQAJ!,  TTTLK  ONLT  TO  ENFOBCB 
TaUBT. 

Under  the  laws  of  California,  a  trust  deed  to 
secure  a  specified  debt,  amounts  only  to  an  In- 
cumbrance,  and  conveys  the  legal  title  to  the 
trustee  only  in  so  far  as  may  be  necessary  to  the 
execution  of  the  tmsL 

4.  Specific  pbbfobicahoe  «»10(2)— Contbaot 

OF  ICABBIBD  HAN  BSLATINO  TO  BEALTT  BN- 
FOBCXABLB  AQAINSr  HIH. 

Oontract  of  a  married  man  to  sell  real  es- 
tate, though  not  joined  In  by  his  wff^  may  be 
specifically  enforced  against  bim. 

6,  Specifio  pekfobuanck  4=394  —  Of  ex- 
.  ohanqe  of  pbopebtibs  not  ineffective  fob 

failube  to  assign  insurance. 
Specific  performance  of  contract  for  ex- 
change of  realty  may  not  be  complained  of  be- 
cause of  failure  to  assign  insurance  poUdea; 
the  decree  corcring  the  matter,  and  it  being 
neceBsaiy  to  vaUdity  ot  such  aaa^nmoit  that 
the  properties  be  first  exchanged. 

Department  1. 

Appeal  from  Oircolt  Goart,  HnltiUHnah 

Oonnty ;  Bobert  Tack«-,  Judge. 

ActliHi  by  John  F.  Kaofman  against  Her- 
man 8.  Hastings.  Decree  for  plaintiff,  and 
def^dant  appeals.  Affirmed. 

On  Morember  6»  1916,  the  detoodant  was 
the  owner  of  the  lot  known  as  No,  680  Bast 
Harrison  street  in  OiB  elty  of  Portland,  Or., 
and  the  jdalntiff  was  the  owner  of  a  lot  num- 
bered 1608  Arch  street,  in  the  dty  of  Berke- 
ley, Cal.  After  making  an  examination  of 
each  other's  propei'ty,  they  agreed  to  an  ex- 
change of  the  realty  and  encnted  a  wrlttoi 
contract  by  whl<^  the  deCendant  agreed  to 
asBome  an  incumbrance  of  93,000  on  the 
Berkeley  property,  which  waa  otlierwise  to 
be  free  and  clear  of  any  lien  or  chai^  The 
plaintiff,  In  turn,  was  to  assume  an  incum- 
brance o£  $4,000  on  the  Portland  property  and 
execute  a  second  mortgage  thereon  of  not  to 
exceed  $1,000,  In  favor  of  Hastings  payable 
on  or  before  two  years  from  date,  with  Inter- 
est at  7  per  cent  per  annum.  Otherwise  the 
Portland  property  was  to  be  free  and  clear  of 
Hen,  excepting  a  municipal  bonded  indebted- 
ness not  exceeding  $200 ;  the  Intention  being 
to  have  the  amount  of  the  second  mortgage 
cover  the  difference  between  the  existing 
lias  <»i.the  two  properties. 

The  plaintiff  alleges  that  about  Novonber 
10,  1916,  with  Harle  Kaufman,  his  wife,  he 
made  and  executed  a  good  and  sufficient  deed 
of  conveyance  of  their  property  to  the  defend- 
ant under  the  terms  of  the  contract;  that  on 
November  16th,  following,  the  deed  was  duly 
tendered;  that  on  November  20th,  the  Kauf- 
mans duly  executed  a  second  mortgage  on 
their  Portland  property  In  favor  of  the  de- 
fendant for  the  sum  of  $1,000;  that  on  No- 
vember 27th  the  said  mortgage  covering  the 


amount  of  the  difference  <tf  the  y»*irttng  liH 
curabrances  upon  ttie  propwty  to  be  excSianc- 
ed,  as  provided  in  the  written  agreonai^  was 
toidered  to  the  defendant;  that  the  tenders 
have  since  remained  and  are  now  in  force 
and  effect;  tliat  ttie. plaintiff  has  l^t  and 
performed  all  of  the  terms  and  oondltlMis  ot 
the  written  contract  by  him  to  be  k^t  and 
performed,  and  is  ready*  able,  and  willing  to 
carry  oat  such  agreemmt;  and  that  In  viola- 
tion thereof  the  deftodant  has  fftiled,  neg- 
lected, and  refused  to  carry  out  his  part 

It  is  further  alleged  that,  prior  to  the  time 
when  the  defendant  repudiated  his  contract,  - 
it  was  understood  and  agreed  that  the  broker 
would  take  and  accept  $400  In  full  for  his 
services  in  effecting  the  exchange  of  proper- 
ties, of  which  amount  the  plaintiff  was  to  pay 
$200;  that  the  real  estate  commission  was 
then  fully  and  finally  settled  and  adjusted  as 
provided  In  the  contract;  and  that  the  writ- 
ing is  in  full  force  and  effect  The  plaintiff 
prays  for  a  decree  of  spedflc  perfonnanoe. 

A  demurrer  to  the  complaint  was  filed, 
which  was  overruled  by  the  court,  and  the  de- 
fendant answered,  admitting  fbe  execution 
of  the  written  contract,  but  denying  aH  otlier 
material  allegations.  As  an  affirmative  de* 
fense,  he  alleges  that  on  Idatth  80,  1912,  the 
plaintiff  conveyed  to  the  Berkeley  Bank  ot 
Savings  &  Trust  Company  the  Idaitical  projy- 
erty  described  in  the  complain^  and  a  copy 
of  the  deed  la  attached  to  and  made  a  part  of 
the  answer  as  evidence  that  the  plaintiff  did 
not  have  and  could  not  convey  a  vaUd  title 
to  the  prwerty.  The  answer  farther  vwea 
that  A.  h.  WleseDhaven  acted  as  the  agent 
and  broker  of  t2ie  plaintiff  In  the  transactlai ; 
Qiat  the  defmdaut  was  to  pay  his  oomml^ 
slon,  and.  If  Uie  agent  should  demand  man 
than  $208  fw  Us  services  and  a  sattafactorr 
adjustmoit  could  not  be  mad^  the  defendant 
had  and  reserved  the  right  to  cancel  and  an- 
nul the  craitract  and  refuse  to  carry  It  out; 
that  the  agent,  claiming  $900  as  a  reasonable 
f ee  fw  his  services,  proposed  to  the  defend- 
ant to  accept  $600  in  full  payment  and  declin- 
ed to  take  any  less  amount;  that  no  adjust- 
ment of  the  agent's  commission  satisfactory 
to  the  defendant  was  or  could  be  arranged; 
that  Inasmuch  as  the  claim  was  for  $600  and 
the  defendant  was  not  willing  to  pay  more 
than  the  stipulated  amount,  on  November  20, 
1916,  he  exercised  bis  right  under  the  terms 
of  the  contract  to,  and  did,  cancel  and  annul 
the  same,  refused  and  declined  to  carry  It 
out,  and  so  notified  the  plaintiff. 

A  reply  was  filed  daiying  all  new  matter 
In  the  answer.  After  the  case  was  at  Issue, 
tiie  defendant  filed  a  motion  for  Judgmrait  on 
the  pleadings,  which  was  overruled.  Testi- 
mony was  taken,  and  the  trial  court  rendered 
a  decree  of  spedflc  performance  as  prayed 
for  in  the  complaint  The  defendant  appeals. 
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Raymond       SnUlvan,  of  Portland 
mons  &  Webster,  of  Portland,  on  ttu  bileft), 
for  appellant 

G.  L.  Whealdon  and  Ralph  B.  Dnnlway, 
both  of  Portland,  for  respondent 

JOHNS,  J.  (after  stating  the  facta  as 
above).  The  contract  provides  that  "the 
deeds  and  other  conveyances  necessary  to 
complete  this  transaction  will  be  executed 
and  exchanged  within  fifteen  days  from 
date,"  and  that  "In  the  event  the  real  estate 
agent  or  agents  demand  a  commission  In  ex- 
cess of  two  hundred  (¥200)  dollars,  It  is  here- 
by mutually  agreed  that  if  a  satisfactory  ad- 
justmrat  of  such  commission  cannot  be  ef- 
fected, tUs  agreement  may  be  declared  can- 
celed and  of  no  effect"  Before  the  contract 
was  executed,  a  personal  examination  of  the 
respective  properties  was  made  by  each  par- 
tj.  At  that  time  the  plalntlCT,  who  was  the 
owner  of  the  Berkeley  pn^erty,  was  a  resi- 
dent of  Portland,  Or.,  and  Mrs.  Kaufman, 
bis  wife,  was  then  In  Berkeley.  The  defend- 
ant, who  owned  the  Portland  pw^erty,  was 
then  residing  In  Berkeley,  where  the  broker 
Wiesenhaven  bad  his  place  of  business. 

It  is  apparent  that  the  agreement  was  en- 
tered Into  in  good  faith  by  both  parties,  and 
that  each  of  them  was  thea  ready  and  will- 
ing to  make  the  exchange  when  the  amount 
of  the  commission  could  be  amicably  deter- 
mined. Steps  were  at  once  taken  to  agree  up- 
<m  the  amount.  The  broker  first  demanded 
9800  for  Ilia  aervicea,  which  both  parties  re- 
fused to'pay.  After  a  conference  he  ledaoed 
bis  dalitt  to  9000,  and  after  a  farther  Ulk 
vlflk  tlie  platntUTa  wife  In  his  oBtee  be  agreed 
to  accept  9400  In  faU  for  his  serrices.  Of 
this  amount  the  plaintiff  waa  to  pay  9200, 
leaTlDg  the  remainder  to  be  paid  by  the  de- 
fendant nndw  the  terms  of  the  contract  The 
broker  assented  to  tiil^  and  he  and  the  plain- 
tiff's wife  called  at  the  defendant's  place  of 
bnsbiesB  and  advised  him  of  the  arrangemrat 
The  broker  testifies  that  this  occurred  about 
8  o'tio(&  In  the  afternoon  oC  November  20th, 
and  on  that  jfoiat  he  Is  corroborated  by  Mrs. 
Kanfinan.  It  appears  that  on  the  same  day, 
beftne  that  convwsatlon,  the  defendant  had 
notified  the  broker  tiiat  the  deal  was  off ;  but 
the  latter  testifies  that  he  was  not  acting  for 
or  representing  Hastily  In  the  IzansacttiH). 
On  that  day,  also,  the  defendant  addressed 
a  letter  to  the  plaintiff  at  Portiand,  advising 
him  that  on  account  of  failure  to  adjust  a 
commission  the  deal  was  oB.  Thts  letter  was 
postmarted  "San  Francisco,  November  20, 
1016,  4  P.  M."  Assuming  that  the  testimony 
of  the  broker  Is  true,  the  letter  was  deposited 
In  the  post  office  one  hour  after  the  conversa- 
tion between  the  defendant,  tiie  plaintiff's 
wife^  and  the  broker  r^rding  the  arrange- 
ment as  to  the  commission. 

It  will  be  noted  that  the  contract  was  dat^ 


ert  November  6,  1916.  On  November  11th  at 
Portland  the  plaintiff  executed  and  acknowl- 
edged his  deed  to  the  Berkeley  property  and 
forwarded  It  to  his  wife  vrith  instructions  to 
sign  and  arrange  for  its  delivery  upon  the 
receipt  of  the  defendant's  deed  to  the  Port 
land  property.  The  evldmce  is  not  clear  as 
to  when  she  actually  executed  the  deed,  but 
Joseph  Lh  UacFarland  testified  that  he  waa 
vice  president  of  the  Alameda  County  Home 
Builders,  and  that  In  such  edacity  he  receiv- 
ed the  deed  duly  executed,  on  or  about  No- 
vember IS,  1916,  with  instmctiona  that  It 
should  be  held  in  escrow  until  a  settionent 
was  made  between  Mr.  Kaufman  and  Mr. 
Hastings ;  tbat,  "wbcai  Mr.  Bastings  ddlvei^ 
«d  his  deed,  the  Kaufman  deed  was  to  be  de> 
llvered  to  blm**;  and  that  gave  Mr.  Hast- 
ings the  deed  to  read,  and  be  waa  evidoitly 
convosant  wltii  the  oondltlfms.**  His  evi- 
dence is  oomborated  by  Artbnr  BL  Weed,  tiie 
booldteeper  of  tAat  ctnnpany,  who  teatiflea  tiiat 
tiie  tokder  was  made  **veAaUT,  and  aboat 
tiie  thirteenUi  to  ttie  seroiteaitii  of  Norem- 
ber,  1916,"  and  tiiat  'Vr.  Hastings  was  told 
tiiat  the  papers  were  here  duly  executed, 
ready  for  delivery  to  hfan."  It  further  ap- 
pears that  about  Novembo*  25th.  the  deed  In 
question  was  placed  In  the  Berkel^  Bank  of 
Savings  &  Trust  Company  with  sudi  instruc- 
tions and  that  the  bank  gave  the  defmdant 
written  notice  thereof.  It  is  also  shown  that 
on  November  20, 1916,  In  Portland  the  plain- 
tiff executed  In  favor  of  the  defendant  bis 
promissory  note  for  9^-73,  In  the  usual 
form,  payable  <m  or  before  two  years  after 
date,  with  interest,  and  that  to  aecure  Its  pay- 
ment  he  executed  and  at^owle^^  a  certain 
mortgage  on  his  Portland  pn^rty,  which 
was  forwarded  to  his  wife  at  Berkeley  with 
pn^er  Instructions.  Bfrs.  Kaufman  duly  ex- 
ecuted the  mOTtgage  and  It  was  lAaced  In 
tile  bank  about  Nov^ber  26.  191^  and  two 
days  later  the  bank  notified  the  defendant  of 
Its  receipt  and  ot  the  Instmctiona.  Since 
that  time  the  bank  has  held  ttie  deed,  not^ 
and  mmrtgage  snbje^  to  the  deCendantfs  or- 
der. 

[1,1]  While  It  la  provided  In  the  cmtraot 
that  "all  deeds  and  eonv^ancea  necessary  to 
complete  thSa  transaction  will  be  executed 
and  exchanged  within  fifteen  days  ftom 
date,"  there  Is  no  itipulattim  that  time  is  at 
the  essence  ut  the  contract  Neither  Is  tikere 
any  provision  as  to  the  time  the  agreemott 
"may  be  declared  canceled  and  ot  no  eSeelf 
for  the  failure  to  make  a  ''satiafactory  ad- 
justment of  such  commission.*'  As  we  con- 
stme  It  the  time  within  wbldi  the  c<Hnmi8- 
sion  was  to  be  adjusted  was  not  fixed  by  the 
contract  but  would  be  identical  with  the  peri- 
od named  by  the  terms  and  proTlsi<ms,  wlQiln 
whldi  the  exchange  of  properties  shonld  be 
mad&  In  Wright  v.  Astoria  Go,  4B  Or.  224, 
228,  77  Pac.  089,  It  Is  said: 
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"There  was  no  anderstandlns  or  stipulation 
that  the  deed  should  not  be  delivered  unless 
plaintiff  paid  the  purchase  price  by  a  day  cer- 
tain. In  equit?  the  time  of  payment  is  not  of 
tiie  enence  of  a  contraet  for  tiie  sale  of  real 
estate  anless  made  so  by  express  agreement  of 
the  parties,  by  the  nature  of  the  contract  itsdf, 
or  by  the  circumatancee  under  wfatdi  the  con- 
tract was  executed. 

"Specific  performance  of  a  contract  for  the 
sale  of  real  estate  will  ordinarily  be  decreed, 
even  though  the  purchase  money  was  not  paid 
or  tendered  at  the  exact  time  fixed  by  the  con- 
tract, wheD  the  party  sedUnc  the  performance 
has  acted  In  good  faith,  and  with  reasonable 
diligence,  nnless  there  has  been  such  a  change 
of  circumstances  affecting  the  equities  of  the 
partiea  or  the  justice  of  the  contract  as  to  make 
it  inequitable  that  It  should  be  enforced."  (St- 
ing authorities. 

In  the  Instant  case  It  AppeaiB  that  both 
parties  used  due  diligence  In  trying  to  adjust 
the  amount  of  the  brolEer's  commlasion ;  that 
on  November  20,  1910,  the  amount  which  the 
de^ndant  was  to  pay  was  ascertained  and 
determined  within  the  terms  of  the  contract; 
that  the  plaintiff  acted  In  good  faith  Id  exe- 
cuting and  tendering  the  deed,  note,  and  mort- 
gage; and  that  there  has  not  been  any  such 
"change  of,  circumstances  affecting  the  equl^ 
ties  of  the  parties  or  the  Justice  of  the  con- 
tract, as  to  make  It  inequitable  ttOit  It  should 
be  enfwced." 

The  agreement  prorlded  that— 

"In  said  exchange  of  properties  the  said  Her^ 
man  S.  Hastings  will  assume  an  Incumbrance 
on  the  Berkeley  property  of  not  to  exceed  five 
thousand  ($5,000.00)  dollars,  said  Berkeley  prop- 
erty to  be  free  and  dear  of  all  otiier  Incum- 
brances of  wfaatsoerer  nature.** 

^Riere  la  no  other  proTlsloa  as  to  the  diar- 
aeter  or  nature  of  plaintiff's  title.  It  appears 
Otat  on  Febrnary  1, 1912,  tbe  plaintiff  execut- 
ed a  trust  deed  of  his  property  to  the  Berke- 
ley  Bank  of  Savings  &  Trust  Ckonpany  to  se- 
cure a  debt  to  Walter  H.  RatcUff,  Jr.,  of  $0,- 
488. 9-4  with  Interest  at  7  per  cent  per  annum, 
to  be  paid  in  graduated  installments,  which 
on  and  after  February  1, 1914,  were  to  be  at 
the  rate  of  $75  per  montli  with  accrued  In- 
terest. The  deed  red  ted  that  the  plaintiff 
did  "grant,  bargain,  sell,  conrey  and  confirm 
onto  the  party  of  the  second  part  and  unto 
its  heirs  and  assigns  all  of  tliat  piece  or  par- 
0^  of  land  situate  In  tbe  dty  of  Berkeley, 
county  of  Alameda,  state  of  California,"  as 
the  same  is  described  In  the  complaint,  "to 
have  and  to  hold  the  same  to  the  party  of  the 
second  part,  and  to  Its  heirs  and  assigns 
(said  party  of  tbe  second  part  and  its  heirs 
or  as^gns  being  her^y  expressly  authorized 
to  convey,  subject  to  the  trust  herein  express- 
ed, the  land  above  described)  upon  the  trusts 
and  confidences  hereinafter  expressed." 

[8]  The  defendant  insists  that  under  tbe 
laws  of  California  this  trust  deed  was  an  ab- 
solute conveyance,  and  that  at  the  time  of 


the  execution  of  the  contract  the  plaintiff 
did  not  have  any  title  to  his  property  to  con- 
vey. Be  cites  a  number  of  California,  deci- 
sions to  sui^rt  his  CDntentInu  While  there 
may  have  been  a  conflict  In  the  early  deci- 
sions ot  that  state,  as  to  the  force  and  effect 
of  such  a  deed,  we  think  that  the  qtustlon 
was  fnlly-  and  finally  settled  In  Um  case  of 
UacLeod  V.  Mozan,  168  Cal.  97.  94  Pac.  eO«. 
where,  in  commenting  upon  the  precedents, 
tlie  <vinion  says: 

"These  decisions  are  based  upon  the  fact  tnat 
such  a  deed,  though  in  form  a  grant,  is  realty 
only  a  mortgage,  and  does  not  ooavey  the  fee. 
A  trust  deed  at  tbe  kind  liere  Involved  differs 
from  saA  a  deed  only  in  that  It  conveys  the 
1^1  title  to  the  trustees  so  far  as  may  be  neces- 
sary to  the  execution  of  the  trust.  It  carries 
none  of  the  incidents  of  owuersbip  of  tlie  prop- 
erty, other  than  the  right  to  convey  upon  de* 
fault  on  tbe  part  of  tbe  debtor  in  the  payment  of 
his  debt.  Tbe  natnre  of  such  an  instrument 
lias  been  extendvely  discussed  by  this  court,  and 
Hie  sum  and  substance  of  such  discusrion  Is  that 
while  the  legal  title  passes  thereunder,  and  ^ 
trustees  cannot  be  held  to  hdd  a  mere  Hen'  on 
tbe  property.  It  is  practically  and  substantially 
only  a  mortgage  with  power  of  sale.  •  •  • 
The  legal  title  is  conveyed  solely  for  the  purpose 
of  security.  leaving  in  tbe  trustor  or  his  suc- 
cessors a  legal  estate  in  tbe  property,  as  against 
all  persons  except  the  trustees  and  those  law- 
fully claiming  under  them.  Civ.  Code.  H  8^ 
886.  Except  as  to  the  trusteas  and  those  hold- 
ing under  tiiem,  tiie  trustor  or  bis  successor  is 
treated  by  our  law  as  the  holder  of  tbe  legal 
title.  *  •  *  Th»  le^  estate  thus  left  in  the 
trustor  or  his  successors  entitles  them  to  the 
possession  of  the  property  until  after  their  rights 
have  been  fully  divested  by  a  conveyance  made 
by  the  tmstcea  in  tbe  lawful  execution  of  their 
trust,  and  entitles  them  to  exerdse  all  the  ordi- 
nary incidents  of  ownership  in  regard  to  tiie 
property,  subject  always,  of  course,  to  the  execu- 
tion of  Che  trnsL** 

In  the  Inatant  case  the  trust  deed  was  ex- 
ecuted to  secnre  a  spedfled  existing  debt 
When  ttiat  debt  is  dl8<iharged  according  to 
its  terms,  the  plaintiff  or  his  successor  in  In- 
terest Is  ipso  facto  Mitltled  to  a  reconreyance 
of  his  realty.  ' 

The  testimony  shows  that  at  the  time  the 
exchange  contract  was  executed  tbe  amount 
of  that  existing  debt  was  less  than  $5,000, 
and  that  the  plaintiff  was  not  in  default  in 
any  of  his  specified  payments.  According  to 
tbe  terms  of  the  contract,  the  defendant  was 
to  assume  an  Incumbrance  upon  the  plain- 
titTs  property  of  not  to  exceed  $5,000,  and  un- 
der the  authority  of  MacLeod  t.  Moran,  su- 
pra, we  bold  that  the  trust  deed  which  tbe 
plaintiff  executed  to  the  bank  was  an  incum- 
brance. It  Is  shown  by  tbe  record  that  tbe 
amount  did  not  exceed  five  tbousand  dollars. 
By  the  payment  of  that  sum  the  defendant 
would  aojuire  title  to  the  propwty  tree  and 
clear  of  any  charge,  lien  or  Incumbrance. 

£4]  The  exchange  contract  was  not  execat> 
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«a  I17  Uie  wUb  Of  eUlbCT  part7.  uad  it  1*  con- 
tended Umt— 

contract  for  Uie  sale  of  real  eatate  in  wU<^ 
the  wife  of  the  cwtracter  is  not  joined  camot 
ba  Bpedficallj  anfiweed." 

The  plaintiff  does  not  ae^  a  spedflc  per- 
fbrmance  of  the  contract  as  against  the  wife 
of  the  defendant,  and  It  Is  shown  that  the 
ptalntUTs  wife  has  Joined  in  the  conveyance 
of  his  property  to  the  defendant  and  In  the 
execution  of  the  mortgage. 

IS]  ComplaiQt  Is  made  of  the  failure  to  as- 
Blgn  polidea,  of  insnrance.  Prior  to  the  ex- 
change of  properties  such  assignments  would 
be  Toid.  la  any  event,  they  would  be  a  mat- 
ter of  minor  Importance  and  are  now  folly 
covered  tij  the  decree  of  the  trial  conrt  No 
objection  whatever  was  made  to  Qie  form  or 
substance  of  the  deed,  note,  and  mortgage 
which  were  tendered. 

From  a  careful  examination  of  the  record 
we  are  convinced  that  the  plalntur  acted  In 
good  faith,  used  due  diligence  to  carry  out 
tile  exchange  contract,  and  Is  entiUed  to  spe- 
dfic  performance.  The  decree  of  the  drcoit 
conrt  Is  affirmed. 

BBNSON.  HABRIS,  and  BENNITFT,  JJ.. 
cnicur. 


in  Or.  681) 

DEKNISON  T.  JOSSI  at  bL 

(Bapreme  Court  of  Oregon.    Sept.  80,  1019.) 

1.  MOBTOAOKS  «»316  —  RKHIffr&TCUENT  OF 
HOBTOAGE  BATIsnED  BT  MXSTAKK. 

When  the  owner  of  two  mortgages,  intend- 
iDg  to  Batlsfy  one,  by  mistake  satiafles  the  oth- 
er, mortgage,  he  it  entitled  to  have  the  mistake 
'Corrected  and  the  mortgage  reinstated,  onleas 
rights  of  third  parties  would  be  prejudiced. 

%  Vehdob  and  pubcbasbb  «s»231(1)— Mobt- 

OAOBB  BATXSrnnO  HOBTOAGB  BT  lOSTAKB 
HAS   NO  BEHSOT  AOAUrBT  ZRnOOKNT  FX7B- 

CHABEB. 

The  owner  of  a  mortgage  who  sadafied  it 
by  mistake  is  not  entitled  to  have  the  mistake 
corrected  and  the  mortgage  reinstated  as 
against  the  intervening  rights  of  bona  fide 
purchasers  and  incumbrancers. 

8.  VbNDOB  and  F17BCHASEB  4=»231(1)— RiOHTB 
or  BONA  FIDE  FUBCHABEKS  AND  XNCUU- 
BBANCEBS  WITHOUT  NOTICE  WHXN  UOBT- 
GAOE  BBB0NE0TT8LT  SATISFIED. 

Where  the  owner  of  two  mortgages  through 
mistake  satiafied  one  which  he  did  not  intend 
to  satisfy,  and  after  the  satisfaction  was  in- 
dorsed m  the  record,  the  premises  were  dis- 
posed of  and  t  subsequent  mortgage  given, 
that  the  last  jnircliaaar  and  the  mortiafae  took 
the  same  widioQt  any  oonstmdlve  notice,  so 
tiiat  the  mortgagee  was  not  entitled  to  have  the 
mortgage  reinstated,  the  purchaser  and  aubse- 
quent  Incumbrancer  having  no  actual  notice. 


Department  1. 

Appeal  from  Circuit  Court.  IfultmHuah 
County ;  Gea  W.  Staitleton,  Judge. 

Suit  by  John  Dennison  against  Mike  Jossi, 
sometimes  known  as  Michad  Joasl,  Margaret 
Jossi,  his  wife,  and  others,  and  J.  Martin 
Plerson  and  others.  From  a  decree  dismiss- 
ing salt,  plaintiff  appeals.  Affirmed. 

By  mistake  John  IDennlson  satlsfled  a 
mortgage  owned  by  blm,  and  upon  discovery 
of  his  mistake  brongbt  this  suit  for  the  pur- 
pose of  reinstating  and  foreclosing  the  mort- 
gage There  was  a  decree  dismissing  the 
suit  and  the  idainUff  appealed. 

On  July  31,  UOS.  Chester  A.  Shomnrd  and 
bis  wife  gave  to  John  Damlsan  tb^  prmnl^ 
sory  note  for  $760  payable  on  July  31, 1911i 
with  interest  at  8  per  cent  per  annum,  pay- 
able semiannually ;  and,  to  secure  the  note^ 
thoy  also  gave  a  mortgage  on  lot  26  in  block 
1  In  Greeton,  Multnomah  county.  Or.  This 
la  the  mortgage  which  Dennison  satlsfled  by 
mistake,  and  It  is  this  Incumbrance  which  he 
is  seeking  to  have  reinstated  and  foreclosed. 

On  the  same  date,  July  31, 1908,  Chester  A. 
Sheppard  and  his  wife  gave  anotiier  promis- 
sory note  to  John  Dennison  for  9750,  payable 
July  31,  1911,  with  interest  at  8  per  cent  per 
annum,  payable  semiannually ;  and  the  ShefH 
pards  secured  this  note  by  executing  a  martr 
gage  on  lot  5  in  block  11  In  Creaton. 

Both  mortgages  were  witnessed  by  the  same 
witnesses,  acknowledged  t)efore  the  same 
notary  public,  and  both  were  presented  for 
record  at  4:41  p.  m.  on  July  31.  1906.  The 
Instruments  themselves  are  identical  in  all 
respects,  except  that  one  covers  lot  26  In 
block  1,  while  the  other  embraces  lot  6  in 
blo<^  11  in  Creatw,  and  except  that  the 
former  bears  the  number  22859,  which  ap- 
pears to  have  been  stamped  upon  It  by  the 
recording  officer,  while  the  latter  Is  num- 
bered 22868.  The  mortgage  covering  lot  5  is 
wholly  recorded  on  page  474  In  Book  318  of 
the  Mortgage  Records  for  Multnomah  Coun- 
ty. Each  page  of  this  t>ook  is  numbered  at 
the  top.  Immediately  to  the  right  of  and  a 
little  below  page  No.  474  are  the  figures 
"22858,**  the  number  given  by  the  recording 
officer  to  the  mortgage  on  lot  6.  Immediate- 
ly below  the  figures  "22858"  are  the  words 
"Sheppard  et  ux.  to  Dennison."  and  then 
follows  a  record  of  the  mortgage  on  lot  6. 
Nearly  the  entire  page  is  rcQuired  for  this 
instrument  although  there  was  enough  ol 
the  page  left  to  permit  the  recording  of  a 
small  portion  of  the  mortgage  which  relates 
to  lot  25.  The  record  of  the  mortgage  cover- 
ing lot  25,  as  In  the  case  of  the  other  mort- 
gage, shows  its  Identification  number;  for 
the  figures  "22859"  appear  first  and  then 
immediately  below  these  figures  are  the 
words  "Sheppard  et  uz.  to  Dennison,**  and 
than  follows  a  record  of  the  mortgage  cover- 
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taC  lot  SOL  Hinravar,  only  ilx  lines  of  1M» 
tiwtnimint  wpear  cm  page  474,  and  the  ie> 
■■twtlnr  was  written  on  psge  47S.  On  the 
BMigln  of  page  476  and  next  to  Hie  record  of 
tte  mortgage  corering  lot  25  is  a  writing 
ilgned  by  John  Dennlaon  which  reads  aa  fol- 
lows: "Full  satisfaction  <tf  wltMn  mort- 
gage Is  h«eb7  acknowledged  ttis  80th  day 
of  Jnne,  1909." 

The  mortgage  on  lot  6  had  been  paid,  and 
Dennlson  Intended  to  satisfy  that  Incum- 
brance; bnt  for  some  reason  he  made  a  mis- 
take and  signed  the  writing  which  parports 
to  satls^  the  mortgage  on  lot  26.  No  pay- 
ments, except  one  payment  of  Interest,  had 
been  made  on  the  note  which  was  secured 
by  the  mortgage  on  lot  26.  Dennison  did 
not  dlsooTer  his  mistake  nntil  on  or  about 
April  11,  1916,  and  <m  thiU  date  he  caused 
to  be  made  and  he  algned  entries,  ooe  on  the 
margin  of  page  474  and  another  aa  the  mar- 
tlbi  ot  page  4"^,  to  the  tttett  that  ttie  writ- 
ing of  Jane  90,  iSQO,  was  Intended  to  apply 
to  lot  6k  hat  mistake  was  entered  on  page 
476. 

On  January  28.  1909,  Sheppard  and  wife 
deeded  lot  25  to  J.  Martin  Plerson  and  wife ; 
bnt  the  cffliTeyance  was  not  recorded  until 
ManA  14,  1914.  The  grantors  covenanted 
that  th^  were  the  owners  of  the  lot,  and 
that  the  premises  "are  free  from  all  Incum- 
brances, except  a  certain  mortgage  of  Beven 
hundred  fifty  (97S0)  dollars  drawing  8  per 
cent  interest,  dated  Jnly  80,  1908,  given  to 
John  Dennison,  which  said  grantees  assume 
and  agree  to  pay.** 

By  an  instrument  dated  June  8,  1914,  and 
recorded  October  9,  1914,  J.  Martin  Plerson 
and  his  wife  deeded  lot  25  to  B.  L.  and  C 
L  Beadell.  The  grantors  in  this  Instrument 
covenanted  that  the  pnverty  was  "free  from 
all  incumbrances,  except  a  certain  mortgage 
of  seven  hundred  fifty  (f 7G0)  dollars  drawing 
8  per  cent  per  annum,  dated  July  80,  1908, 
given  to  John  Dennison,  which  is  past  due 
one  year  and  said  grantees  assume  and  agree 
to  pay." 

The  Beadells  and  their  wives  transferred 
lot  25  to  Clyde  and  liudle  McCoy  by  a  deed 
dated  October  6.  1915,  and  recorded  October 
9,  1915.  Thla  conveyance  contains  a  cove- 
nant "that  the  said  pranlses  are  tree  from 
all  Incumbrances  except  a  certain  mortgage 
of  seven  hundred  and  fifty  (9750)  dollars 
drawing  8  per  cent,  interest  per  annum,  dated 
July  30,  1908."  The  grantors  also  agreed  to 
defend  against  all  lawful  datms  and  de- 
mands "save  And  vxcept  the  above-mentioned 
mortgage." 

By  a  warranty  deed  dated  December  15, 
1915,  and  recorded  <m  that  day  the  McCoys 
conveyed  lot  2S  to  Frederick  O.  Blatcii. 
The  grantors  covenanted  that  the  property 
was  free  from  all  incumbrances  and  agreed 
to  defend  against  the  donands  of  all  per* 
sons. 

B^  s  warranty  deed  dated  December  16, 
1A16,  and  recorded  December  17,  1916,  Fred- 
•rlck  a  Blatdb  conveyed  lot  26  to  W.  B. 


Baugfa.  ^le  grantop  In  Oito  lulraBMrt  ton^ 
nanted  that  Qw  premises  wm  tsm  tram  an 
Incumbrances  "cnsept  dty  Hens  now  bonded." 

On  December  IT,  UKlBk  W.  B.  Bngti  bor- 
rowed  $1,000  from  W.  Lb  Boise,  trostee,  and. 
to  secnre  the  note  gtveo  far  him*  1»  gxecotaa 
a  mortgage  on  lot  26b  This  mortgage  was 
recorded  on  Decanbor  17,  lAU^  the  date  ot 
its  encnticm. 

By  a  warranty  deed  dated  March  10, 1016, 
and  recorded  March  16.  1916,  W.  B.  Ban^ 
and  his  wife  conveyed  lot  26  to  Mite  JossL 
The  grantors  covaumted  with  the  grantee 
in  this  deed  that  "the  said  pronlses  are  free 
frcnn  all  Incumbrances  exc^t  mortgage  of 
$1,000,  whidi  grantee  assnmes." 

The  trial  court  decided  that  Boise,  as 
trustee,  was  an  iunoouit  mortgagee  wiUiout 
notice,  and  that  Jossl  was  an  Innoc^t  pur- 
chaser without  notice. 

M.  M.  Matthiessen,  of  Portland  (Wood, 
Montague  &  Hunt  and  P.  P.  Dabney,  all  of 
Portland,  on  the  bri^),  for  appellant. 

Q.  L.  Matthews,  of  Portland  (Grant  B. 
Dlmlck,  of  Oregon  City,  and  Chrlstoph«:son 
&  Mattbews,  of  Portland,  on  the  brief),  for  re- 
spondents JoBsL 

Frederick  V.  Holman,  of  Portland  (John  T. 
McKee,  of  Portland,  on  the  brief),  for  re- 
spondent Boise. 

Chester  A.  Sh^pard,  of  Portland,  for  re- 
ap<mdent  Sheppard. 

HARRIS,  J.  (aftOT  stating  the  facts  as 
above).  The  mistake  made  by  Dennison  was, 
either  wholly  or  in  part,  the  result  of  his 
own  IndlTldnal  negligence.  It  is  possible 
that  the  recording  officer  who  prepared  the 
entry  and  attested  Dennlson's  i^gnature  to 
the  satisfaction  of  the  mortgage  shared  in 
the  negligence ;  but  whether  he  did  or  not  Is 
immaterial  as  between  IDennlson  and  de- 
fendants Boise  and  Jossl.  The  note  which 
was  secured  by  the  mortgage  on  lot  6  was 
paid,  and  after  it  was  paid  Dennison  went 
to  the  courthouse  for  the  purpose  ot  satis- 
fying the  mortgage  which  covered  lot  5. 
Dennison  testified  that  he  "went  In  the  court- 
house and  laid  down  the  mortgage,"  and 
"the  man  took  the  book,  and  he  told  me 
where  to  sign,  and  I  signed  there."  While 
It  is  not  necessary  fo  decide  whether  the 
mortgage  which  Dennison  took  to  the  court- 
house was  the  one  covering  lot  25  or  the  one 
covering  lot  6,  yet  there  are  a  number  of  cir- 
cumstances from  whidk  it  can  be  argued  that 
the  recording  officer  was  shown  the  mortgage 
on  lot  25.  There  is  an  Indorsonent  on  tiie 
back  of  the  original  Instrummt,  covering  lot 
25,  showing  that  it  was  recorded  on  page  474 
of  volume  810.  The  whole  of  the  mortgage 
<m  lot  5  appears  on  that  page,  and  only  a 
smalt  part  of  the  mortgage  on  lot  25  is  there 
shown;  and  hence  there  Is  room  for  the 
argument  that  the  practiced  eye  of  the  re- 
cording officer  did  not,  when  he  turned  to 
page  474,  overlook  the  record  of  the  mortp 
gage  on  lot  6.  If  the  officer  observed  that 
page  474  contained  the  recwd  of  the  othw 


Digitized  by 


Google 


OrJ 


SENNIBOZr  T.  JOBS! 
(114 P.> 


271 


mortgftce,  It  Is  possUile  ttut  be  wu  gtdded 
by  the  Qomber  stamped  on  tlie  back  of  tbe 
Instmment  and  written  <w  tbe  record  as 
well  as  by  the  descrlptton  ot  the  mortgaged 
property.  Dennlara  ms  negUg^t,  how- 
ever, eren  though  he  took  tbe  mortgage  <m 
lot  6  to  the  courthouse;  but  he  was  atlU 
more  n^llgeot  If  he  showed  tiie  reoordlng 
offlcer  tbe  mortgage  on  lot  25. 

[1-1]  When  the  owner  of  two  mortgages  In- 
tends  to  satisfy  one,  but  by  a  mistake  satis- 
fies the  other,  mortgage,  he  Is  entitled  to 
have  the  mistake  corrected  and  the  mortgage 
reinstated!  unless  the  rights  of  third  parties 
will  be  prejudiced.  27  Cyc.  1433.  ^e  same 
role  that  measures  the  rights  of  Joasl  also 
determines  the  rights  of  Boise.  If  Jossl  was 
a  pnrdiaser  for  value  In  good  faith  and  with- 
out, notice  of  Dennlson's  equity,  then  he  Is 
entitled  to  prevail;  and  so,  too,  Boise  as 
mortgagee  Is  entitled  to  protection  If  he  took 
a  mortgage  on  the  lot  In  good  faith  and 
without  notice.  19  R.  G.  L.  409;  Lowry  v. 
Bennett,  119  Mich.  301,  77  N.  W.  935.  It  Is 
conceded  that  neither  Boise  nor  Jossl  had 
actual  knowledge  of  the  mistake  made  by 
S>ennl8on;  and  therefore  we  must  Inquire 
whether  these  two  defendants  had  construc- 
tive knowledge  of  the  plaintiff's  equity. 

Counsel  for  the  defradanta  rely,  among 
other  precedents,  upon  Larselere  v.  Stark- 
weather. 8S  Mich.  96,  107.  where  it  U  said 
that— 

'Hiere  are  cases  which  go  very  tar  in  ex- 
tendisg  the  doctrine  of  laches  In  applying  the 
rule  of  coQStructlTe  notice.  We  think,  how- 
ever, the  better  and  certainly  the  aafer  rule  to 
be  that  a  mere  want  of  caution  is  not  sufficient 
—not  that  he  bad  incantlonslT  neglected  to 
make  Inqolrics,  but  that  he  had  designedly  ab- 
stained &om  making  inquiry  for  the  very  por- 
pose  ot  avoiding  knowledge. ** 

It  Is  not  necessary  to  determine  whether 
Oie  langnage  Just  quoted  should  be  ^tfflled 
in  its  fidl  literal  meoidng.  Not  do  we  find 
it  necessary  to  dlscnss  the  reasoning  on- 
ployed  In  Raymond  v.  Flavd,  27  Or.  219,  241, 
40  Pac:  168;  but  for  the  purpose  <tf  the  coa- 
trovosy  presented  here  it  is  soffldrat  to 
fbllow  the  language  found  in  McDougal  t. 
Lame^  S9  Or.  212,  214,  64  Pac.  864,  where  it 
Is  saU  In  siftstance  that  a  party  Is  dmrge- 
able  with  notice  of  an  outstanding  equity 
held  Iqr  s  third  person  in  the  same  dr* 
cnmstancei^  an  ^ordinarily  pmdrait  man 
would  have  made  iuqniry,  and  If  such  in- 
qolry,  upon  being  prosecuted  with  ordinary 
diligence  would  have  resulted  In  knowledge 
tit  the  equity.  Jennings  v.  Lentz,  GO  Or.  484, 
98  Paa  327,  29  Ii.  B.  A.  (N.  S.)  584.  11  L.  B. 
A.  (N.  8.)  2B0.  None  of  the  preoedente  ex- 
mss  the  mle  In  language  more  favorable 
to  tbe  plalntUt  than  does  tbe  opinion  In  He- 
Dongal  V.  Lame;  and  yet.  If  the  rlghta  of 
Oiese  HUgante  are  measured  by  this  rule  of 
iffdinary  diligence  the  test  that  la  the  most 


fBTorahie  to  the  pUdntUf,  It  wm  nevertaie- 
less  be  found  that  Dennlson  cannot  prevail- 
Before  making  the  mortgage  Boise  ex- 
amined an  abstract  showing  the  condition  oi 
the  record  tiOa  This  abstract  included  tbe 
mortgage  friRn  the  Sheppards  to  DennlsoD 
and  the  satlsfaetlon  of  that  mcnrtgage,  as  it 
watf  recorded  oa  June  SO,  1S09,  the  deed  from 
ttie  Sh^>pardB  to  the  Ptersons,  and  the  con- 
veyance from  the  Plersons  to  the  Beadells. 
The  deed  from  Blatch  to  Baugh  did  not  aih 
pear  in  the  abstract,  but  the  original  Instru- 
ment was  shown  to  Boise.  The  record  Is  not 
entirely  dear  as  to  whether  or  not  the  ab- 
stract submitted  to  Boise  contained  an  ac- 
count of  the  deed  from  the  BeadeUs  to  the 
McCoys  or  an  account  of  the  deed  from  the 
McCoys  to  Blatch;  but  it  is  certain  trtxn 
the  evidence  that  Bdse  either  saw  a  redtal 
of  those  two  deeds  in  the  abstract  or  was 
shown  the  original  instruments.  Boise  was 
acting  as  trustee  tor  a  Mrs.  Taylor.  One 
AndersMi  was  negotiating  with  MnL  Taylor 
for  a  loan,  and  "he  brought  her  to"  Boise's 
office.  Boise  had  noticed  the  references  to 
the  Dennlson  mortgage  In  the  respective 
deeds  given  to  the  Plersons^  the  BeadelU; 
and  the  McCc^,  as  well  as  the  satisfaction 
of  the  mortgage.  Btrise  testified  that  wfam 
Anderson  came  to  his  office  with  Mrs.  Tay- 
lor: 

**I  says,  1  dont  understand  about  these  res- 
ervations here.'  He  rays,  Those  mortgages 
are  sadsfled;*  he  says,  *I  am  an  abstractor  and 
I  saw  it  myself.'  I  says,  *I  wish  you  wonld  go 
back  to  the  abstractor  and  get  a  note  about 
that.'  And  so  be  did,  and  he  came  back  with 
a  note  from  the  abstractor  showing  that  the 
mortgage  was  satisfied,  and  he  assured  me 
that  he  had  seen  it  oh  Uie  reond,  so  I  believed 
him." 

In  tbe  course  of  the  conversation  between 
Anderson  and  Boise  the  former  explained 
to  the  latter  "that  this  was  probably  some 
real  estate  man  drawing  the  deed  that  had 
copied  what  had  beoi  in  somebody^  tise 
deed  and  that  was  flie  reason  of  H.** 

It  Is  true  that,  as  said  in  Talbot  v.  Joseph, 
79  Or.  808,  817. 155  Pac.  184, 187.  "ibe  record 
is  the  stendard  wbidi  the  law  has  erected 
to  decide  snch  qnestlons,  and  he  is  bound  1^ 
the  terms  ot  the  conveyance  as  recorded,  but 
no  further" ;  and  consequently  any  defect  In 
tin  abstract  could  not  be  of  avail  to  B<rise. 
The  abstract  stated  Uie  whole  troth  as  it 
was  at  that  time  told  by  the  record,  and 
when  Boise  completed  his  examination  of 
the  abstract  he  knew  as  much  as  he  would 
have  learned  If  he  had  gone  to  the  records 
and  read  aU  the  mtrles  affecting  lot  2B.  It 
Is  also  true  thatv  If  he  had  gone  to  tiie  court- 
honse^  he  ml^t  possibly  have  seen  the  record 
of  the  mortage  relatlns  to  lot  0 ;  and  yet 
he  was  undw  no  obligation  to  examine  into 
the  title  of  lot  5.  Nor  wonid  It  necessarily 
follow  that  Boise  would  be  durgeable  with 
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bad  faith  If  lie  had  made  no  other  Inquiries 
ttian  those  actually  made  hy  him,  evui 
thoogh  he  had  gone  to  the  courthouse,  and 
while  tnrestlgating  the  title  of  lot  25  casu- 
ally noticed  the  record  of  tlie  mortgage  on 
lot  B.  BfOse  did  observe  that  two  deeds  made 
after  the  satisfaction  of  the  mortgage  con- 
tained reserratiotts  relating  to  the  Bennlson 
mortsagev  B<^  is  a  lawyer  with  many 
years  of  experirace;  and,  furthermore,  the 
terms  of  his  trost  reqixlted  tabn  to  loan  on 
first  nunrtgages.  Boise  assured  lUmself  that 
the  record  In  tmdi  contained  a  satisfaction 
of  the  mortgage,  and  this,  plus  his  knowledge 
at  the  udatence  of  the  two  deeds  contain- 
ing covenants  that  the  iivemlses  wen  free 
from  all  Incnmbranoe^  together  wltli  the 
statemoit  made  by  Andersmi.  Jastifled  bim 
as  a  reasonably  pmdeat  boalneia  man  in 
making  the  loan. 

The  title  to  lot  26  waa  examined  by  "Mr. 
SChmandi  and  Ifr.  McEoule^  fbr  ttie  de- 
fOidant  JossL  itdSaaia  ft  Ca  nxtdaeted  a 
Ore  Insurance,  money  loaning,  and  real  es- 
tate business  In  Portland,  the  <lty  In  which 
all  iiie  tnuisactl(»u  InrcdTed  in  ttila  Uttga- 
ti<m  oocnned ;  and  W.  J.  Sdunantih  was  an 
onploytf  of  McEenale  ft  Oo^  and  as  bqA  em- 
plcv<  "Just  handled  the  re^  estate."  An  ab- 
straet  containing  an  accurate  accoont  of  the 
entire  record  concerning  lot  26  was  sub- 
mitted to  Mr.  McEensle,  who  examined  It. 
He  noticed  that  Mr.  Boise  had  made  a  loan 
of  $1,000,  and,  after  making  the  remark  Uiat 
"it  Mr.  Boise  passes  on  It  it  must  be  all 
light,"  he  soit  Schmaoch  to  see  Mr.  Boise. 
Sdmianch  says  that  he  asked  BMse  **lf  he 
had  found  the  title  O.  K.  and  made  ttie  loan, 
and  he  said  'Tes."*  We  think  that  JossI, 
throogh  his  nvresentatlves,  exercised  all  the 
care  that  conld  be  expected  of  an  ordinarily 
prudent  man. 

The  decree  Is  affirmed. 

McBRIDB,  G.  J.,  and  BUBNBIT  and 
BENSON,  JJ.,  concur. 


m  Or.  644) 

McEISSIGK  T.  McKISSICE. 

(Supreme  Court  of  Oregon.   Oct  14, 1810.) 

1.  Divorce  «=3312— Obdkb  utubing  hodi- 

nOATION  or  DECREE  AB  TO  CU8I0DT  OF  OUXLD 
BETIEWABLE. 

Order  refusing  motion  to  modify  decree  aa 
to  custody  of  child,  Decessarily  based  on  matters 
occurring  after  divorce  decree,  which  under  L. 
O.  ti.  I  760,  is  eondnslve  as  to  matters  occurring 
before  ita  reudltlon,  is  reviewable. 

2.  DiTOBCB  «S»303(3)— PABTT  SBBKIirO  HODI- 
TIOATION  or  DECREE  AS  TO  OUSTODT  OV  OHTLD 
HAS  BUBDEN  QT  FBOOl*. 

The  defeated  party  in  divorce  eeelcfng  modi- 
Ocadoti  of  decree  as  to  custody  of  child  has  the 


burden  of  showing  something  by  reason  of  whldi 
the  eatabllahed  atatoa  should  b*  disturbed. 

3.  DivoBOB  «s»298(l)  —  In  AWABDnra  0ns- 

TODT  or  OHXLDREir  XTB-WELFAB  PABAXOUHT. 

It  la  the  cardinal  principle  In  awarding 
custody  of  dilldren  of  divorced  persons  tibat  the 
interest  and  welfare  of  the  children  are  itara- 
moont  to  the  ri^ts  ud  privileges  of-  the  par- 
ents. . 

4.  DzTOBOB  ^»80S(2>— Oh  cvanvt  awabd- 

BD  HOTHER,  FUCIITO  OHXLDBBir   OT  BQVB 

WITH  aRANDPABEms  PBOFCB. 
The  mother  to  whom  decree  of  divorce 
awards  custody  of  child  is  wlthio  her  rights 
and  duty  in  fumishing  it  with  a  suitable  home 
and  surroandings  with  her  parents;  she  finding 
it  necesBary  to  take  employment  elaewhere  to 
support  henel^ 

6.  Divorce  4=»303(!9— Modxtioatioh  or  de- 

OREE  AWABOINQ  CUSTODT  Or  OHIIJ>REIT  TO 
UOTtnER  PROPERI.T  OEniED. 

The  motion  of  divorced  father  to  modify  de- 
cree awarding  ctistody  of  child  to  its  mother  is 
properly  denied;  be  not  showing  that  mother 
was  unfit  to  have  the  care  of  it,  or  that  its  con- 
dition would  be  Improved  over  Iti  present  aur- 
roundingSL 

Department  1. 

Appeal  from  Clrcolt  Court  Multiioinah 

County;  Bobert  Q.  Morrow,  Judge. 

4 

Divorce  suit  by  Frances  McKlsslcfe  against 
Stuart  McKissick.  From  order  denying  mo- 
tion to  modify  decree  as  to  custody  of  child, 
deCodant  lUVealJb  Affirmed. 

On  November  7, 1017,  at  the  suit  of  plain- 
tiff, the  circuit  court  of  Multnomah  county 
Seated  her  a  divorce  from  the  defendant  and 
gave  her  the  care  and  custody  of  the  minor 
daughter  of  the  partlei  until  the  further  order 
of  the  court  upon  condition  that  the  defend- 
ant may  have  the  privilege  of  rialtlng  the 
diUd  at  reasonable  times  and  places,  and  with 
the  further  provision  that  he  might  have  the 
child  visit  him  at  Portland,  Or.,  with  reason- 
able frequency  by  providing  a  safe  and  proper 
means  of  transportation  and  accMnmodatlons 
while  in  his  care.  By  the  decree  he  was  re- 
quired to  pay  to  the  plaintiff  a  fixed  sum  aa 
alimony,  and,  further,  to  pay  |15  per  mouth 
until  further  order  vt  the  court  for  the  main- 
tenance and  support  of  the  chUd.  On  Mardh 
13,  leiS,  be  filed  a  motion  in  the  circuit  court 
for  a  modification  of  the  decree  relieving  him 
from  paying  any  furthw  alimony,  cost^  or 
attorney's  fees  aa  provided  in  the  decree,  and 
that  he  be  ^ven  the  care^  custody,  and  con- 
trol of  the  minor  child.  On  March  80,  1918. 
the  circuit  court  heard  the  application  and  d^ 
nled  it  From  this  tn^er  the  defendant  ap> 
peals. 

H.  L.  Oanoe,  of  Portland  (L.  G.  Sogll^  of 
Portland,  on  the  brleOt  for  an>ellant 
J.  LeBoy  Smmi,  oC  Portland,  for  TaqKmd- 

eut. 
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BURNETT,  3.  (after  stating  the  fiiCts  as 
above)  [1]  Notwithstanding  th«  contention  of 
the  defendant,  this  Is  an  appealable  order,  as 
bdd  In  another  feature  of  this  same  case 
reported  In  174  Pac.  721.   The  court  had  ju- 


tlon  and  belief,  be  avers  that  the  plaintiff  has 
abandoned  the  child  and  has  shown  by  her 
acts  since  the  filing  of  the  decree  that  she  Is 
not  a  at  person  to  have  the  custody  of  the 
child,  and,  lastly,  that  he  himself  is  ready, 


riadiction  of  the  persons  and  snbject-matter  able  and  willing  to  support  it.  He  then  pro- 


involved  In  this  suit  and  rendered  a  decree 
respecting  the  custody  ot  the  child.  This  was 
final  and  conclusive  88  to  all  matters  occur- 
ring before  the  rendition  of  the  decree;  for 
section  758,  L.  O.  L.,  speaking  of  the  decree  of 
a  court  having  Jurisdiction  as  aforesaid  says: 

"In  case  of  a  jndgioent,  decree,  or  order 
■gainst  a  specific  thing,  or  in  respect  to  the  pro- 
bate of  a  will,  or  the  administratioD  of  the  es- 
tate of  a  deceased  person,  or  in  respect  to  the 
personal,  political,  or  legal  condition  or  rdation 
vi  a  partienlsT  person,  the  Jndgmenl^  decree^  or 
order  la  condtudve  upon  the  title  to  the  tidng, 
the  irin  CT  administratioiit  or  Uie  conditiaB  or 
idation  of  the  person.** 

Nevertheless,  as  stated  by  Mr.  Chief  Jus- 
tice Moore  In  Gibbons  v.  Gibbons,  7S  Or.  600, 
147  Pac  680: 

"nie  welfare  of  these  Infants  Is  paramount  to 
Ac  rights  of  any  other  person.  •  •  •  The 
court  granting  the  decree  of  divorce  Is  anthor- 
feed  to  modify  it  at  any  time  bo  as  to  provide  for 
die  care,  custody,  and  support  of  tlw  minora, 
and  may  Impoae  such  burdn  upon  either  or  both 
parties  to  the  auit." 

[2]  TbB  motion  before  ns  Is  In  fte  natnre 
ot  a  new  proceeding  based  necessarily  upon 
matters  occurring  since  the  former  decree. 
We  cannot.  In  the  absence  of  an  aroeal*  Co 
behind  the  former  adjudicatloa  and  make 
^eatOngB  fmn  the  evldrace  upm  whldi  the 
suit  was  there  determined  or  tlie  custody  of 
the  child  adjudicated.  Tlie  court  then  deters 
mined,  with  the  evidence  before  it,  fliat  con- 
slderlng  the  best  Interests  at  the  child,  the 
mother  was  the  pnver  enstodlan  and  that 
die  was  best  fitted  for  that  pnipose.  If  the 
defendant  would  procure  a  new  adjudication 
on  that  subject,  different  tnm  the  ftwmer  one. 
be  mast  assume  the  burden  and  tibaw  rither 
that  the  plaintiff  is  not  a  suitable  custodian 
of  her  own  child,  or  that  the  best  Interest  ot 
the  latter  requires  that  Its  care  and  custody 
be  given  to  talm..  In  other  words,  the  burden 
Is  upcm  htm  to  disturb  the  status  established 
by  tlie  orii^nal  decree. 

In  his  affidavit  supporting  his  motion  he 
■ays  that  Oie  plaintiff  took  the  dtfld  to  Ash- 
land, but  that  he  has  no  knowledge  about 
what  disposition  was  made  x»(  it  or  In  whose 
keepii^  it  has  -been  placed.  He  then  states 
tiuit  about  January  1,  1018,  the  plaintiff  re- 
turned to  Portland,  and  since  about  the  20th 
of  that  month  lias  been  living  and  cohabiting 
with  one  Frank  W.  Moore,  as  husband  and 
wife,  residing  at  368  Thirteenth  street  In  that 
dty.  He  alleges  upon  information  and  belief 
that  the  plaintiff  and  Moore  are  husband  and 
wife,  and  that  Moore  is  able  to  care  for  and 
■D^tort  her.  Further  deposing  on  Informa* 
1&4P.-18 


duces  the  affidavit  of  Mrs.  Rankin,  the  keeper 
of  the  rooming  house  at  the  addres  named, 
to  the  ^ect  that  about  January  20,  1918,  a 
man  and  woman  giving  the  name  of  Mr.  and 
Mrs.  Frank  W.  Moore,  and  representing  them- 
selves to  be  husband  and  wife,  rented  a  single 
room  with  but  one  bed  and  were  registered 
In  a  book  ke^t  by  the  adant  as  a  register  of 
all  tenants,  and  that  they  occupied  said  room 
continuously  until  March  12th.  She  further 
relates  In  substance  that  on  the  last-named 
date  some  one  inquired  by  telephone  for  Mrs- 
Moore,  whom  she  called  from  her  room  to 
the  telephone;  that  later  In  the  afternoon 
three  men  called  and  inquired  for  Mrs.  Moore 
and  she  let  them  Inspect  the  register  referred 
to.  Then  one  of  the  men,  who  introduced 
himself  as  Mr.  McKissIck,  produced  two  pho- 
tographs of  the  woman,  which  she  recognized 
as  pictures  of  Mrs.  Moore. 

Douglas  Lawson  gave  his  affidavit  to  the  ef- 
fect that  on  March  12th  he  Inquired  by  tde- 
phone  for  Mrs.  Moore,  and  when  she  came  to 
the  Instrument  speaking  he  recognized  the 
voice  as  that  of  the  plaintiff,  Mrs.  McKissIck. 
He  further  states  that  afterwards,  on  the 
same  date,  the  defendant  and  he  met  the 
plaintiff,  wfaorenpon  the  former  addressed  her 
as  "Mrs.  Moore,**  and  she  replied,  "I  am  not 
Mrs.  Moore;  I  am  Mrs.  McKlsslck."  He  also 
narrates  the  drccmstaufxe  of  going  to  the 
rooming  house  and  his  conversation  and  the 
exhibition  of  the  pbotc^apbs  as  stated. 

Another  affiant  gives  a  statement  about  the 
Interview*  with  Mrs.  Rankin  and  the  inspec- 
tion of  the  roister.  There  are  other  affida- 
vits about  Inquiring  of  other  Individuals  for 
the  address  of  Mr.  and  Mrs.  Moore,  and  In- 
fbrmatlm  glT«i  in  answer  to  such  inquiry, 
although  not  in  Uie  presence  of  the  parties. 
An  Insurance  agent  d^xtses  about  the  api^lca- 
tltm  of  Frank  W.  Bloore  for  Insurance,  repre 
suiting  bimsdf  to  be  a  married  man,  residing 
at  the  address  on  Thirteenth  street 

The  plaintiff  filed  her  counter  affidavit,  de- 
nying categorically  that  she  had  ever  occu- 
pied any  room  with  Moore  ot  cqhablted  with 
him  at  any  time  or  place.  She  ocnnplaina 
fliat  almost  ctmtlnually  since  th^  separated, 
and  ever  since  the  divorce,  the  defmdant  has 
followed  and  annoyed  her  so  that  she  was 
compelled  to  (diange  h^  place  of  residence, 
and  that  oa  account  <tf  being  afraid  of  him 
she  had  somo  of  her  ^ow  employte  accom- 
pany her,  and  also  had  Moore  act  as  her  es- 
cort on  numerous  occatfons.  She  says  that 
her  friends  frequently  gave  false  addresses 
respecting  her  residues  when  he  would  In- 
quire of  them  for  her.  In  substance,  she  says 
the  arrangements  for  the  room  on  Thirteenth 
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fitre^  were  made  tor  the  purpose  of  tbrowiag 
the  defendant  off  ber  track,  and  that  she 
never  gave  an7  other  name  than  McKlsslch 
except  as  a  ruse  to  elude  him.  She  states  that 
the  defendant  has  never  inquired  concerning 
the  child,  has  never  shown  any  Interest  what- 
ever Id  her,  and  that  during  all  the  child's  life 
the  plain tUTs  parents  and  herself  have  had  the 
entire  care  and  custody  of  the  Infant.  The 
plaintiff  daims  that  when  she  came  to  Port- 
land ahe  did  not  know  bow  long  she  wonld 
remain,  and  tha^  owing  to  her  ill  health,  she 
has  not  been  aUe  to  spare  the  money  to  bring 
the  child  to  Portland,  and  conseqnentlr  she 
left  ber  with  hw  fSattaer  and  mother  nntU  she 
could  decide  what  she  should  do. 

AnothK  affiant  speaks  very  hl^ily  of  tbe 
plaintiff's  parents  and  of  tbelr  ability  to  take 
care  of  the  child,  whom  they  have  had  almost 
all  of  her  life.  She  speaks  In  the  warmest 
terms  of  tba  plaintiff's  atta<dunent  to  the 
child  and  of  tbe  plalntUFa  gooa  character. 

Uoore  states  that  he  made  the  application 
for  Insurance  at  the  reouest  of  the  dtfend- 
ant  himself,  and  that  it  was  a  fake  applica- 
tion. He  expresses  contrition  ft»r  bis  dissim- 
ulation in  the  matter,  and  Mates  lliat  aa  aoon 
as  the  plaintlfl  began  ber  work  at  the  Hazel- 
wood  store  the  defendant  began  abadowing 
tbe  place,  and  followed  and  accosted  the  plain- 
tiff <m  the  streets,  frequently  stewing  and 
annoying  her,  so  that  to  avoid  him  she  ottea 
had  some  of  Uie  girls,  ber  fellow  employes, 
to  accompany  her.  Tbe  defendant  never  re- 
ferred to  the  child  or  li^nired  about  its  wd- 
fare.  Moore  denies  that  he  ever  cohabited 
with  or  stayed  at  the  room  of  the  plaintiff, 
and  says  that  he  never  knew  her  to  con- 
duct herself  otherwise  than  as  a  true  and  vir- 
tuous woman,  He  says  that  for  some  time 
from  January  20th  he  was  confined  to  his 
home  at  427  Salmon  street  by  an  attack  of 
fever.  In  this  he  Is  corroborated  by  tbe  own- 
•er  of  the  Salmon  street  address,  who  declares 
-that  Moore  had  not  resided  at  any  other  ad- 
-dress  during  the  time  mentioned  in  the  affi- 
davit of  Mrs.  Rankin. 

Mrs.  Rankin  supplies  an  affidavit  on  btiulf 
of  the  plaintiff,  denyli^  that  she  kept  a  regis- 
ter at  her  house.  She  declares  that  she  sup- 
posed that  matter  had  been  stricken  from  her 
affidavit  which  she  was  asked  to  sign  on  be- 
half of  the  defendant,  that  Moore  was  on  the 
premises  only  a  few  times  after  renting  the 
room,  and  that  she  knew  Mrs.  McKl8sl<^  was 
-ill  tor  some  time  while  rooming  there.  This 
Is  substantially  the  showing  made  in  the  mat- 
ter before  us. 

[8]  We  remember  as  the  cardinal  principle 
that  the  best  interest  and  welfare  of  the  child 
.  are  paramount  to  the  rij^ts  or  prlvUegea  even 
'  of  tbe  paronta.  By  innnotdo  the  defendant 


charges  bis  former  wife,  tbe  mother  of  liis 
child,  with  unchaste  conduct  He  does  not 
pretend  to  give  evidence  of  any  act  in  fla- 
grante delicto.  The  landlady,  it  la  true,  aays 
that  Moon  and  a  woman  represented  as  his 
wife  occupied  her  room  from  January  to 
March.  The  effect  of  that  affidavit  Is  greatly 
weakened  by  tbe  subsequmt  declaration  of 
the  same  affiant  denying  important '  state- 
ments made  therein.  Moreov^,  both  Moore 
and  the  plaintlfl  deny  any  meretrielons  ra- 
tions between  than.  The  plaintiff  had  di- 
vorced the  defendant  and  owed  blm  no  duty. 
She  had  a  right  to  ke^  cwnpany  with  Moore 
and  to  receive  his  legitimate  attention.  From 
the  weight  vC  Qie  testlniony,  we  conclude  that 
it  la  nmdi  aodi  a  case  as  deacrlbed  by  Mr. 
Justice  McBrlde  In  Matthews  v.  Matthews, 
60  Or.  451, 119  Fac.  768,  thna: 

"It  appears  that  the  plaintiff  Is  not  an  adul- 
teress, and  that  she  Is  a  woman  of  good  moral 
character,  who  has  bem  guilty  of  certain  Indis- 
creet conduct  whldi  age  and  experienos  wiU,  no 
doubt,  correct." 

[4]  So  far  as  the  custody  of  the  dbSld  is  am- 
cemed,  the  decree  has  given  it  to  tbe  plain- 
tiff. She  is  not  bound  to  have  it  in  her  arms 
or  by  her  side  antinaously.  She  Is  within 
her  rights  and  duty  If  she  provides  for  it  a 
suitable  home  and  surroundings.  There  is 
no  dispute  that  she  has  done  this  in  leaving 
the  child  with  Its  grandparents,  who  have 
had  the  care  of  It  almost  its  entire  life.  Tbe 
defendant;  although  tbe  affidavits  on  bis  side 
of  the  case  describe  him  as  a  dean,  moral, 
and  truthful  gentleman,  fit  and  proper  to 
have  the  care  and  custody  of  his  minor  child, 
has  not  shown  that  he  could  do  better  than 
to  leave  it  in  the  care  of  some  other  person. 
It  caonot  be  said  that  the  plaintiff  has  aban- 
doned the  child.  Even  If  the  defendant  had 
the  little  one,  it  might  become  necessary  to 
send  her  to  some  boarding  school  or  to  place 
ber  in  some  family  where  she  could  have  the 
benefit  of  home  surroundings.  It  seems  that 
the  plaintiff  found  It  necessary  to  take  em- 
ployment to  support  herself,  and  It  is  far 
better  for  the  interest  of  the  child  that  It 
should  be  with  its  own  people,  who  know  It 
so  well,  than  to  be  a  burden  upon  Its  mother 
for  its  personal  care,  much  to  the  detriment 
of  both  mother  and  child. 

[S]  The  defendant,  who  is  the  moving  par- 
ty, has  not  shown  that  the  mother  Is  unfit  to 
have  tbe  care  of  the  child,  or  that  the  tatter's 
conditl(Hi  would  be  Improred  over  Its  preseiA 
surroundings. 

The  court  was  right  in  denying  the  motion, 
and  Its  deoee  is  affirmed. 

McBBIDB,  a  and  BBNSOM  and  HAB^ 
BIS,  JJ..  oononr. 
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NBALAN  T.  RING. 
(Sopreme  Ooort  of  Oregoq.    Oct  14,  1918.) 
1.  Tna  «=99(8)— GoifPUTiNO  timb  for  noticb 

or  APPIAZ.  BT  KZ0I.UDINO  FIRST  DAT. 
Where  Jadgment  waa  entered  March  18th, 
the  60-day  period  within  which  the  notice  of 
appeal  ia  required  to  be  served  and  filed  nn- 
der  L.  O.  L,  I  S50,  as  amended  by  Laws  1918, 
Pk  617,  wfll  be  compnted,  under  L.  O.  L.  f  581, 
leqairiny  first  day  to  be  ezdaded  in  compnt* 
big  time  within  which  an  act  is  to  be  done,  bj 
ezdading  both  the  13tb  and  tibe  14th  of  March. 


2.  GoDBTB  «s»90(l)— Bulk  wobeino  no  zn- 

JUSnOB,  AOIBD  TTPON  BT  FBOFBSSION,  AF- 
nSHBD. 

Where  role  annoaneed  by  decidona  of  th« 
Snpremo  Goart  which  hare  beai  generally  ra- 
ccired  and  acted  npon  by  the  profearim,  works 
no  injoatioe,  the  decisions  will  not  be  over- 
turned. 

In  Banc. 

Aweal  from  Clrcnlt  Courti  Unn  County; 
Geo.  G.  Bingham,  Judge. 

Action  by  Theodore  Nealan  against  AI 
Ring.  Plalntur  appeals.  On  motion  to  dls* 
miss  appeal.    Motlim  oremiled. 

Weatlwzfiwd  ft  Wyatt,  of  Albai^,  ftur  the 
motion. 

W.  O.  Window,  of  Salem,  oppoied. 

M cBRIDB.  a  J.  ThlB  la  a  motloo  to  dla- 
mlaa  an  appeaL  The  judgment  was  entered 
March  13,  1919.  The  notice  of  appeal  waa 
ffled  May  13,  1919.  Section  000,1*0.1^ 
as  amaided  by  subdiTiatim  6,  c  819,  Gen. 
LaWB  1913,  provides  In  substance  that  an 
amteal,  if  not  taken  in  open  court  at  the  time 
of  the  rendition  of  the  Jadgm«it  or  decree. 
Shall  be  taken  by  serving  and  filing  the  no- 
tice of  appeal  within  60  days  from  the  entry 
of  the  judgment  or  decree  appealed  ■  from. 
Section  531,  L.  O.  U,  proTldea,  among  other 
matters,  that— 

''^he  time  within  which  an  act  Is  to  be 
done,  as  provided  in  this  Code,  ahall  be  com- 
peted by  exclading  the  first  day  and  indading 
the  last,  uiless  the  last  day  fall  upon  Sonday, 
Christmas,  or  other  nonjadidal  day,  In  which 
case  the  last  day  shall  also  be  esdnded." 

Bespondent  contend*  that  by  virtue  of 
these '  proTlalona  the  13th  day  of  March 
should  be  exiduded,  and  the  14th  Included, 
which  method  of  computation  would  cause 
tile  fllbig  of  tlie  notice  herein  to  fiill  iqton 
the  Blzt7-flTBt  ^lay  after  the  entry  of  Judg- 
ment or  one  day  too  late.  Appellant  claims 
tliat  t3ie  14th  should  be  excluded,  whieh  meth- 
od of  computation  would  allow  the  wlude  of 
the  18th  day  of  May  for  filing  the  notice, 
which  would  consequently  be  within  60  daya 

[1,2]  Decisions  of  other  states  upon  this 
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point  are  conflicting,  and  the  question  Is  not 
free  from  difficulty ;  bat  we  are  of  the  opln- 
iojt  that  the  cases  of  Prlngle  Falls  Power  Go. 
V.  Patterson,  6C  Or.  474,  12S  Pac  820,  132 
Pac.  627,  and  Vincrat  v.  First  Nat  Bank.  76 
Or.  679, 143  Pac.  1100, 149  Paa  938,  setUe  the 
contention  In  favor  of  appellant.  Were  the 
matter  res  Integra  a  different  conclusion 
might  plausibly  be  contended  for ;  but,  these 
decisions  having  been  generally  received  and 
acted  upon  by  the  profession.  It  would  be  in- 
Judidons  to  overturn  them,  especially  as  the 
rule  therein  annoanoed  works  no  injustice. 
The  motl<m  ia  overruled. 


(tt  Or.  OS) 

FABMBBS'  A  FBUXT-GBOWSBS*  BANK  v. 
DAVIS. 

(Supnme  Court  of  Oregon.  Get.  14,  191AJ 

1.  Apfeai.  ANn  ERROR  4=»417(1) — BnrnciBNOT 
or  NOTidB  or  appeai.. 

Under  L.  O.  L.  i  650,  snbd.  1,  notice  of  ap- 
peal sped^ring  the  court  in  which  the  judgment 
waa  rendered,  giving  the  names  of  the  parties, 
and  notifying  defendant  and  bla  attorney  that 
plaintiff  appealed  to  the  Supreme  Court  teom 
the  judgment  for  defendant  and  agalnat  plain- 
tUf,  entered  In  a  named  court  on  a  given  date^ 
the  undertaking  m  appeal  saved  on  defendant 
redting  that  the  appeal  was  to  the  Suprane 
Court,  held  suffident 

2.  Affxal  and  error  ^=:>624^S!xtbn8ZON  or 
TiHB  roB  nuNa  raAxacBiFT  nor  BBrmn 

NEXT  TBBH. 

Under  L.  O.  Ll  I  554,  subd.  %  where  the 
next  term  of  the  Supreme  Oonrt  after  an  appeal 
perfected  January  16th  commenced  Hatch  4th, 
and  ended  October  7tli,  when  the  next  term  be> 
gan,  the  time  for  filing  transcript  waa  not  ex- 
tended beyond  the  next  term  by  orders  the  laat 
of  whidi  prescribed  the  time  as  until  Aogost 
6,  1918. 

3.  EZOBFTIONS,  BnX  ttW  4s»16~SDFnCIBllOT 
07  BIIX  CONTAXmNO  VBUIBOBIFT  Or  AXI.  TBM 

EVIDENCE. 

Bill  of  exceptions  portraying  all  proceedings 
of  the  trial,  and  certified  to  by  the  trial  judge, 
to  which  a  transcript  of  all  the  evidence  was 

attached,  held  suflSldent 

4.  JUDOUENT  4a948(l>— No  NBCESSIIT  TO- 
PLEAD  E8T0PFBI.  BT  JUDGMENT  NOT  BEXJXn 
ON  AB  BAR. 

The  rule  that  an  eatoppd  by  judgment  to  be 
available  must  be  pleaded  does  not  apply  where 
the  judgment  instead  ot  bdng  relied  on  as  a 
bar  to  the  action.  Is  sought  to  be  introduced  in 
evidence  merely  as  condaalve  of  some  particular 
fact  previously  adjudicated. 

6.  Pleading  «=>11— SumciKNCT  or  coh- 

FLAIHT  IN  BBPLETIN  ALUOHia  OWnSSaEP 
AND  BIQHT  Or  POSOSSION. 

In  replevin  for  possessioB  of  a  bond,  the 
complaint  alleging  that  plaintiff  was  the  owner 
and  entitled  to  possession  was  suffident  without 
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amendment;  plaintiff  not  bdng  reqnlnd  to 
plead  ita  evidence. 

8.  JvoGiaiiT  4s»728— Bnwn  ab  nroFncL-iii 
CDBawiuKifT  unoAtioir. 
Wlill«  tbe  doctrine  of  the  effect  of  a  Judg- 
ment aa  an  eatoppcl  in  a  subsequent  action  is 
limited  to  matters  involved  in  the  litigation,  It 
is  generally  held  to  be  equally  applicable  wheth- 
er the,  point  decided  Is  the  ultimate  vital  point, 
or  only  incidental.  If  necessary  to  decision  of 
the  ultimate  point. 

7.  Judgment  ^=»741  —  Conclusiveness  in 
subsequent  litigation  ab  to  uatteb8  neo- 
essabilt  though  not  dibbctlt  detkb- 

MINBD. 

Judgment  in  a  prior  suit  Is  deemed  final  and 
conclusive  in  subsequent  Uticatlon  between  the 
parties  or  their  privies  as  to  a  matter  neccs- 
suily  detcTmin(>d  or  implied  in  reaching  tbe 
final  judgment,  thougli  no  specifle  finding  may 
have  been  made  thereon,  and  even  tboogh  it  was 
not  raised  as  an  Issue  bjr  tiie  pleadings. 

8.  JtmOUKHT  g3=>g77— OONCLUHIVENBBB  AS  TO 

FBHsoir  STAKDzna  IS  flHoiB  or  PAXita  m- 

nENDANT. 

Judgment  Id  action  by  psyee  of  note  against 

the  makers  held  conclusive,  in  the  payee'a  action 
to  recover  a  bond  from  the  person  holding  it  in 
the  right  of  the  makers,  as  to  whether  bonds 
had  been  paid  for  by  the  payees  so  that  it  ac- 
quired title  to  thou. 

9.  BviDENCE  «s»235— ADinsBxcnr  bt  iukkb  or 

nOTB    OOlCPKraRT    AGAINST  SXAKXHOLDEB 

oLAnaNa  bond  fob  uakeb. 
Any  admission  or  claim  by  makers  of  a  note 
in  regard  to  the  point  whether  certain  bonds 
were  received  by  the  payee  bank  in  part  pay- 
ment hetd  admissible,  as  against  a  disinterested 
stakeholder  claiming  title  to  a  bond  ^inst  tbe 
bank  for  the  maken. 

Department  2. 

Appeal  from  Olrcnit  Oonr^  Ta^son  Gonn- 
ty ;  F.  M.  CalMns,  Judge. 

Action  by  the  Farmers'  &  Fmlt-Orowers' 
Bank  against  F.  Roy  Davla  From  Judgment 
for  defendant,  plaintiff  appeals.  Berersed 
and  rendered. 

Porter  J.  N^,  of  Medford,  for  appellant 
W.  B.  Crews,  of  Medford,  for  reapondatt 

BEIAN,  J.  This  is  an  action  for  the  pos- 
session of  one  bond  of  tbe  Medford  Printing 
Company  of  the  par  valne  of  $100.  There 
are  seven  other  like  bonds  in  the  same  con- 
dition. The  complaint  Is  In  the  nsnal  form 
alleging  ownership  and  right  of  possession. 
Tbe  answer  denies  the  same.  The  cause  was 
tried  by  the  court  without  the  Intervention 
of  a  Jury.  Findings  of  fact  were  made  and  a 
Judgment  passed  In  favor  of  defendant,  from 
which  Judgment  plaintiff  appeals. 

Tbe  facts  oat  of  which  the  case  arose  are 
snbstantlally  as  follows:  On  May  4,  1910, 
J,  F.  Reddy  and  John  R.  Allen  gave  the 
plaintiff  their  promissory  note  for  $3,487. 
Thereafter,  plaintiff  commenced  an  action  on 


the  note  and  attached  certain  properly  lie* 
longing  to  AW&x  and  Reddy.  In  order  to  ob- 
tain the  release  of  the  attachment  and  a  dis- 
missal of  tbe  BQit,  J.  F.  Reddy  and  Mary  F. 
Reddy  gave  to  plaintiff  their  note  for  $8,662.- 
75,  being  the  amount  of  tbe  AUen-Reddy  note 
and  interest  and  costs  of  the  action.  TUs 
note  was  held  as  collateral  for  the  original  Al- 
len-Reddy  note.  Payments  were  made  and 
credited  upon  It  from  time  to  time,  and  It  was 
renewed  at  different  times.  In  tbe  meantime 
John  B.  Allen  liad  made  an  asslgnmeot  of 
his  property  to  certain  trustees  for  the  bene- 
fit of  his  creditors.  Among  the  property  so 
assigned  were  certain  bonds  In  the  Medford 
Printing  Company,  of  which  those  in  contro- 
versy were  a  part.  On  December  12,  1911. 
the  trustees  of  John  R,  Allen,  being  nnable  to 
sell  these  bonds  advantageously,  distributed 
the  bonds  among  the  creditors  as  a  dividend 
on  the  basis  of  their  value  being  90  per  cent, 
of  par.  Plaintiff  as  Its  dividend  on  tbe  Al- 
len-Beddy  note  received  $800  par  value  of 
these  bonds,  90  per  cent  of  which  Is  $720, 
and  $26.48  In  money  to  equalize  its  dividend. 
Plaintiff  credited  tbe  cash  payment  on  the 
collateral  note  of  Reddy  and  wife,  but  held 
the  bonds  claiming  the  same  to  be  collateral 
secnrlty  withont  crediting  the  value  of  the 
lionds.  In  September,  1914,  plaintiff  com- 
menced an  action  a^Inst  Reddy  and  wlfa 
on  the  last  renewal  of  tbeir  collateral  note 
for  $3,838.00,  dated  April  24,  1914,  with  In- 
terest at  8  per  cent  per  annum  from  date, 
asserting  no  part  thereof  bad  been  paid  ex- 
cept $24,  paid  July  7. 1914.  Plaintiff  dalmed 
$3S0  as  reasonable  attorney's  fees  In  tbe  ac^ 
tton.  There  was  no  controversy  In  regard  to 
the  amount  ot  tbe  attora^*s  fees.  Tbe  Red- 
dys  answered  in  that  action  setting  up  two 
d^eoses,  tbe  only  one  here  material  b^ng 
tbat  ttie  ortg^nal  Allen>Reddy  note  bad  been 
paid.  A  trial  was  held  upon  the  Issues  in 
tbe  drcnit  court  A  complete  tnuucript  at 
the  pBoceedings  of  that  trial  is  attached  to 
the  Mil  of  exceptions.  Up<m  the  Issne  of  the 
payment  of  tliie  original  Allen-Reddy  note, 
Qie  detwdants  Reddy  and  wife  claimed  Aid 
introduced  testimony  tending  to  show  that 
the  receipt  plaintiff  In  that  case,  and  the 
plaintiff  here,  of  the  $800  par  value  of  the 
Medford  Printing  Company  bonds,  was  a 
payment  on  the  Allen-Beddy  note  at  the 
agreed  value  of  $720.  Plaintiff  <vp0Bed  the 
allowance  ot  this  credit  dalmlng  that  tbe 
bonds  were  held  as  collateral  to  the  notes 
and  not  as  jmyment  thereon.  The  Issne  Uius 
raised  was  submitted  by  the  court  to  the  Jury 
In  the  ftdlowlng  language: 

**Kow  the  eridence  that  was  offered  tenda  to 
show  that  a  certain  amount  was  received  in 
money  on  the  indebtedness  and  a  certain  amfnmt 
in  bonds  of  the  Tribune  Printing  Gompany.  I 
Bay,  that  there  was  on  the  indebtedness;  I  wID 
withdraw  that  and  say  that  the  evidenes  tends 
to  show  that  a  certain  amount  of  money  was 
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ttSi  KoA  a  certain  •moimt  of  Ugidf  were  given 
u  a  remit  of  Uila  txast  agreement— that  Is  die 
dividend  Uiat  was  coming  to  the  plaintiff  on 
this  tniBt  aKreement  The  defendant  contends 
that  both  the  money  that  was  paid  and  the 
Talne  of  the  Tribune  bonds  shoold  be  indorsed 
on  tiiis  note  as  parment  or  on  this  Indebtedness 
as  pvment.  The  plaintlfl,  on  the  other  hand, 
contends  that  the  anderstanding  was  that  the 
Boner  reouved  should  be  Indorsed  on  the  in> 
debtadness,  but  that  the  Trlbime  bonds  that 
were  received  should  be  held  and  anj  moneys 
recdved  from  them  shoold  be  Indorsed  on  the 
iodebtedneas  and  whenever  the  note  was  paid  in' 
full,  that  is,  the  note  that  is  soed  upon  here  Ur 
paid  In  full,  that  If  the  bonds  had  not  been  paid 
that  they  iboold  be  turned  back  to  Dr.  Keddy. 

"There  is  a  direct  issue  qa  that  qoeetion,  and 
it  win  be  tor  yon  to  decide  whether  or  not  the 
valne  of  the  bonds  should  be  indorsed  on  the 
indebtedness  or  shoold  be  disregarded  by  you. 
If  the  plainttlTB  contention  Is  true  that  they 
rimply  hold  the  bonds  as  collateral  for  the  notes 
snd  that  the  bonds  had  not  been  sold  or  reduc- 
ed to  cash,  Hiey  should  not  be  Indorsed  on  the 
note^  If  the  defendant's  contention  is  true  that 
the  bonds  were  acoepted  as  cash  payment,  then 
of  course  that  amoaaC  should  iM  deducted  from 
the  amount  due  on  the  note." 

No  otber  eTid«Dce  was  ctteteA  by  the  de- 
fendants Reddy  tending  to  sho^  any  other 
payment  ever  having  been  made  vpon  the 
notes  which  had  not  l>een  credited.  The  Jury 
returned  the  verdict  for  f3;il0.17.  including 
Interest  and  attorney's  fees,  for  which  Judg- 
ment was  entered  on  February  29. 1910.  Up*, 
on  the  trial  of  the  present  case,  t3ie  plaintiff 
offered  in  evidence  the  record  In  the  former 
BctioD  on  the  note  in  the  case  of  Farmers*  & 
Fruit-Orowers'  Bank  v.  J.  F.  Beddy  and 
Mary  F.  Reddy,  for  the  purpose  of  i^owing 
that  the  verdict  and  the  judgment  establish- 
ed the  fiict  as  between  plaintiff  and  the  Red- 
dys  that  the  bonds  were  received  by  the  bank 
as  absolnte  payment  on  the  Allen-Reddy  note 
and  oa  the  collateral  note  of  Reddy  and 
wlfte,  and  that  credit  was  given  therefor  hj 
the  verdict  of  tba  Jury,  and  Jodgmoit  render> 
ed  tho-eon. 

After  the  rendition  of  the  judgment  in  tb» 
action  <m  the  note  and  for  the  purpose  of  in- 
ducing the  defendants  to  pay  the  judgment, 
plaintiff  entered  Into  a  stlpalatlon  with  the 
BeddjB  in  the  following  language: 

"It  is  hereby  agreed  between  Uary  F.  Reddy 
and  J.  F.  Reddy,  parties  of  the  first  part,  and 
Farmers'  &  Pruit-Qrower^  Bank,  parties  of  the 
second  part: 

miat  tlie  judgment  held  hf  the  Farmen*  A 
nvit-Growar^  Bank  against  Ilia  Boddya  shall 
be  paid. 

"(^  That  the  bonds  of  the  Medford  Printing 
Company  in  the  amouQt  of  eight  hundred  dol- 
lars shall  be  delivered  by  the  bank  to  F.  Roy 
Davis,  and  that  thereupon  the  Farmers*  A  IVnit- 
Growers*  Bank  shall  commence  an  action  In 
replevin  for  the  said  bonds  against  said  Davis; 
that  in  said  replevin  action  said  Davis  shall 
have  Hie  right  to  set  up  as  defense  any  right 
or  claim  irhidi  the  Beddys  have  to  the  bonds 


snd  empkv  W.  B.  Crews  to  dated  Ae  «us 

without  cost  to  F.  Roy  Davis. 

"It  is  the  Intention  that  In  said  replevin  ac- 
tion the  respective  rights  of  the  Farmers*  & 
Fruit-Growers'  Bank  and  the  said  Reddy  shall 
be  determined,  the  Farmers'  A  Fmlt-Qrowers' 
Bank  assuming  the  bnrden  of  the  plaintiff  and 
that  the  transfer  of  the  bonds  to  said  Davis  and 
the  payment  of  the  judgment  by  said  Beddy 
shall  In  no  manner  siffect  the  rl^ts  of  eitiisr 
party  to  said  bonds. 

"It  Is  further  agreed  that  this  agreement 
shall  In  no  way  lc«sUy  affect  tlie  replevhi  action 
on  trial  or  tin  manner  of  its  ajveaL** 

Pursuant  to  this  stlpolation.  the  bonds 
were  tnmM  over  to  tiie  defendant  Davia  by 
plaintiff.  Formal  demand  for  thdr  retam 
was  made  and  refused,  and  this  action  was 
commenced.  Some  preUminary  questiona  are 
submitted  in  a  rather  irregular  way.  They 
slionld  properly  have  been  presented  before 
the  time  of  the  argument  up(m  the  merits. 

Rule  23  of  'this  court  (178  Pac.  x),  of  date 
Scomber  2,  VaS,  provides,  amonf  qOmx 
things,  that— 

"All  motions  must  be  filed  within  ten  days 
after  a  party  or  his  attorney  obtains  knowledge 
of  an  alleged  failure  of  the  adverse  party  or  his 
attorney  to  comply  with  the  requirements  of  the 
statute  or  with  the  roles  of  tlds  oonrt,  amd  on- 
lesa  so  filed  sll  defects,  except  objections  to  the 
Jarlsdiction  of  the  conit,  will  be  taken  as  waived 
by  the  moving  party.** 

[1)  Id  the  brief  d  respondent,  It  la  urged 
that  the  notice  of  appeal  Is  insoffldent  to 
confer  jurisdictloti  tox  the  reason  It  does  not 
sufficiently  desertbe  the  judgment  appealed 
fmn  or  flie  court  aioealed  to.  Ttu  notice  of 
aroeal  spedfles  the  court  In  which  the  Judg- 
ment was  rendered,  gives  Oa  name  of  the 
parties  to  the  acticni,  notUtes  the  defendant 
and  his  attorn^  that  the  plaintiff  "appeals  to 
the  Supreme  Court  from  the  Judgmoit  in  the 
aboTfr«ndtled  action  In  fiivw  ot  defendant 
and  against  plaintiff,  entered  In  the  above- 
named  court  on  November  17,  U17,  and  frran 
the  whole  of  said  judgment** 

Subdlvisifm  1  of  sectloa  560,  U  O.  pro- 
vides that — 

"Sndi  notioe  shall  be  suffident  if  It  contains 
the  title  of  the  cause,  the  names  of  the  parties, 
and  notifies  the  adverse  party  or  his  attorney 
that  an  appeal  is  taken  to  the  supreme  or  cir- 
cuit court,  as  the  ease  may  be,  froin  the  Judg- 
ment, order,  or  decree^  or  some  specified  part 
thereof." 

It  was  held  In  Fraley  v.  Boban,  69  Or.  180^ 
133  Pac.  1190,  137  Pac  751,  that  a  notice  of 
appeal  whidi  correctly  specifies  the  court  In 
which  the  judgment  was  rendered,  gives  the 
names  of  the  parties  to  the  action,  the  date 
of  the  judgment,  and  Informs  the  adverse 
party  that  an  appeal  from  the  judgment  has 
been  taken.  Is  anffldent  without  any  othw 
description.  And  in  Holton  v.  Holton,  64  Or. 
290,  120  Pac  682,  46  L.  R.  A.  (N.  S.)  779l  it 
was  h^  that  a  notice  of  anwal  which  does 
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not  aped^  to  wbat  court  the  appeal  Is  taken, 
nor  fall7  describe  tbe  decree,  Is  snffldent 
vrbea,  by  reference  to  tbe  nndertaklnib  the 
mlsBlng  particulars  are  suntlled.  Bee,  also, 
IfacMabon  t.  Hull,  68  Or.  183,  119  Pao.  848, 
124  Pac.  474, 126  Pac  S;  Batba  Y.  Ooos  Bay 
Goal  A  rael  Oo..  77  Or.  276, 143  Pft&  882,  149 
Pac:  940,  151  Pac  471. 

In  the  present  case,  the  undertaking  upon 
appeal,  wtiidi  was  aerreA  upon  the  defend- 
ant, redtes  Cbat  tbe  appeal  of  tbe  above- 
entitled  action  Is  to  tbe  Supreme  Court  of  the 
state  of  Oreg(Hi.  Tbe  notice  of  appeal  snb- 
8tantlall7  conforms  to  tlw  statute  and  was 
Buffldent  to  Inform  the  respondent  and  his 
counsel  tbat  an  appeal  was  to  be  taken  from 
the  judgment  mentioned  therein.  The  point 
is  not  well  takest. 

[S]  A  question  la  also  raised  by  respondent 
In  h^  brief  In  regard  to  tlie  extension  of  the 
time  fiv  filing  the  transcript  The  appeal 
was  perfected  January  16,  1918.  Orders 
were  made  from  time  to  time  by  the  trial 
court  extending  the  period  for  filing  fbe 
transcript.  The  last  order  prescribed  such 
time  as  nntil  August  5,  19ia  Section  554, 
snbd.  2  (see  Laws  1913.  p.  619),  provides  for 
an .  order  enlarging  the  time  tor  filing  the 
transcript  upon  appeal ;  but  sndi  order  shall 
not  extoid  the  time  for  filing  the  transcript 
b^ond  the  term  of  the  Supmne  Court  next 
following  the  appeal.  The  next  term  of  this 
court  after  the  appeal  commenced  on  Mardi 
4,  1918,  and  ended  October  7,  1918,  ^en  the 
next  term  began;  hence  the  time  for  filing 
the  transcript  was  not  extended  beyond  the 
next  term  of  this  court  The  objection  is  not 
well  taken.  See  Emery  t.  Brown,  68  Or.  264, 
127  Pac.  682.  It  is  claimed  on  behalf  of  n- 
QNHQdent  that  the  time  allowed  for  filing 
brief  would  In  effect  put  the  case  over  the 
October  term,  but  this  cannot  be  considered.* 

[3]  Counsel  for  respondent  asks  that  the 
bill  of  exceptions  be  stricken  out  for  the  rea- 
son tbat  it  contains  a  transcript  of  all  the 
evidence  and  all  tbe  proceedings  bad  at  the 
trial.  The  bill  of  exceptions  portrays  all  of 
the  proceedings  of  the  trial  of  the  cause,  and 
is  certified  to  by  the  trial  Judge.  A  tran- 
script of  all  of  the  evidence  Is  attached  there* 
to.  Under  the  rule  announced  and  fully  dis- 
cussed In  Malloy  v.  Marshall-Wells  Hard- 
ware Co.,  90  Or.  aOS,  173  Pac.  267,  175  Pac. 
6G9,  176  Pac.  689,  by  Mr.  Justice  McCamant, 
and  affirmed  in  an  (q)lnion  by  Mr.  Justice 
Harris,  relating  to  the  bill  of  exceptions,  that 
In  the  present  case  Is  suffldent  Further 
discuBslott  Is  unnecessary  and  would  only 
consume  space. 

Considering  the  case  on  the  merits:  A 
careful  computation  of  the  Interest  on  the 
note  sued  upon  in  the  former  action  plainly 
shows  that  the  $720,  the  value  of  the  tionds 
In  question,  was  credited  by  the  jury  upon 
the  note.  There  was  a  slight  discrepancy  tn 
the  figures,  but  It  Is  not  material.  Objection 
was  made  by  counsel  for  defendant  to  the 


I  introduction  -of  the  record  of  the  former 
judgment  as  evidence  for  plaintiff  which  was 
sustained  by  the  court  It  was  admitted 
temporarily,  but  the  certificate  of  tbe  trial 
judge  states  that  the  objection  to  the  intro- 
duction of  that  record  was  sustained  for  the 
reason  that  the  judgment  In  the  former  ac- 
tion was  not  pleaded  by  plaintiff  as  an  es- 
toppel or  bar  to  the  present  action,  to  whlcb 
ruling  counsel  for  plaintiff  duty  saved  an  ex- 
ception. Plaintiff  asked  permission  to  file  an 
amended  complaint  setting  up  the  estopiKl 
which  was  denied  by  tbe  court  over  the  ex- 
ception of  counsel  for  plaintiff.  This  Is  the 
main  questitm  for  determination  In  this  case. 

C4]  The  rule  that  an  estoppd  by  judgment 
to  be  available  most  be  pleaded  does  not  ap- 
ply where,  as  In  the  case  at  bar,  the  judg- 
ment Instead  of  being  relied  upon  in  bar  of 
tbe  action,  is  attempted  to  be  Introduced  In 
evldmce  merely  as  conclusive  of  some  partic- 
ular fact  formerly  adjudicated.  In  such 
case.  It  need  not  be  pleaded  In  order  to  make 
It  conclusive;  The  rule  Is  stated  In  Swank 
V.  St  Paul  City  Railway  Co.,  ei  Minn.  428, 
63  N.  W.  1088,  as  foUows: 

"A  former  judgment  on  the  same  cause  ot 
action,  being  a  complete  bar  to  a  second  action, 
most  always  b«  pleaded  by  way  of  defense. 
Bowe  T.  Minnesota  Milk  Co.,  44  Minn.  460.  47 
N.  W.  IffL  But  a  former  judgment  is  no  bar 
to  a  second  suit  apon  a  different  cause  of  ac- 
tion. It  merely  operates  as  ecmdoslve  evidoioe 
of  the  facta  actually  litigated  in  the  first  actirai, 
and  upon  the  determination  of  which  the  finding 
or  verdict  therein  was  rendered,  and  need  not 
be  pleaded  any  more  than  any  other  evidence. 
Id  Budi  a  case  It  Is  proper  for  a  party  to  plead 
his  cause  of  action  or  defense  In  the  ordinary 
form,  leaving  the  judgment  to  be  used  In  evi- 
dence to  establish  h(s  general  rlght^ 

In  Erekeler  r.  Bitter,  62  N.  Y.  872,  874,  the 
court  uses  the  following  language: 

"^nie  reemrd  of  tiie  superior  court  was  not 
offered  or  reortved  in  evidence  In  bar  of  ^e 
BctiOBf  hut  merdy  as  evidence  of  the  fact  in 
issue.  Had  it  been  offered  as  constituting  a 
bar,  or  as  an  estoppel  to  the  action.  It  would 
have  been  inadmissible,  not  having  been  pleaded 
as  a  defense.  [Citations.]  Bat  as  evidence  <^ 
a  fact  in  issue  It  was  competent  althongb  not 
pleaded  like  any  other  evidence,  whether  docu- 
mentary or  onl.  A  party  is  never  required  to 
disclose  his  evidence  by  his  pleadings.  The  evl-  ^ 
deuce  was  competent  to  disprove  a  material 
allegation  of  the  complaint  traversed  the 
answer.  As  evidence  it  was  conduslve  as  an 
adjudication  of  tbe  same  fact,  In  an  action  be- 
tween the  same  parties." 

[B]  The  complaint  allures  that  the  plalntHF 
is  the  owner  of  the  property  in  question  and 
entitled  to  the  possession  thereof.  We  think 
it  is  BUffldent  without  amendment  It  was 
not  required  to  plead  Its  evidence.  It  should 
be  noted  that  the  present  defendant  Is  In 
privity  with  and  stands  In  the  shoes  of  J. 
F.  Reddy  and  Mary  F.  Reddy,  the  defendants 
In  the  former  actim  as  to  the  ownership  of 
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Uie  bond&  Hoice  tae  am  cbdm  only  the  same 
ri^t  to  the  houia  that  the  Reddys  have. 
This  Is  plainly  agreed  by  the  stipulation  set 
forth  abore.  The  present  action  Is  npon  a 
different  claim  or  demand  from  the  former 
actl<»i.  The  general  rule  is  stated  In  15  B. 
G.  Ll  I  450,  p.  973,  as  follows: 

"When  the  second  action  between  the  same 
parties  Is  upon  a  different  claim  or  demand,  or 
cause  of  action.  It  Is  well  settled  that  the  jndg- 
ment  in  the  first  suit  cverates  as  an  estoppel 
onl7  as  to  the  point  or  question  aotnally  litigat- 
ed and  determined,  and  not  as  to  other  matters 
which  might  have  been  litlirated  and  determined. 
This  rale  holds  tme  whether  the  Jndgment  la 
used  in  pleading  as  a  technical  estoppel,  or  la 
relied  on  bj  way  of  evidence  as  conclnsire  per 
se.  In  all  cases  it  shoald  appear  that  the  first 
judgment  determined  the  actual  qaestlon  at 
issue  between  the  parties,  and  that  the  precise 
question  was  raised  and  detennined  la  the  f<^ 
mer  suit.  On  the  other  luud,  it  is  equally  wdl 
settled  that  a  fact  which  has  been  directiy 
tried  and  dedded  by  a  court  of  competent  iaria- 
diction  cannot  be  contested  again  between  the 
same  parties  in  the  same  or  any  other  court; 
and  that  where  some  controlling  fact  or  qaeation 
material  to  the  determination  of  both  actions 
has  been  determined  in  a  former  soi^  and  the 
■ame  fact  or  qnestim  Is  again  at  issue  between 
the  ssma  parties,  Its  adjudication  in  the  first 
will,  if  properly  presented,  be  concIuslTe  of  the 
same  question  la  the  latter  suit,  without  regard 
to  whether  the  cause  of  action  Is  the  same  or 
not,  or  whether  the  second  snit  InTtdres  the 
same  or  a  different  subject-matter,  <a  whether 
not  it  Is  in  the  nme  form  of  proceeding." 

7]  The  law  appIlcaUe  Is  stated  In  sub- 
stance as  follows:  While  the  doctrine  ct  the 
effect  of  a  Judgment  as  an  estoppel  in  snbee- 
qpuat  action  Is  limited  to  matters  Involved  In 
tbe  llt^tlon,  It  Is  generally  held  to  be  equal- 
ly applicable  whether  the-ptdnt  decided  la, 
of  itself,  the  ultimate  vital  point,  or  only 
incidental,  If  still  necessary  to  the  dedfdon 
ot  that  point,  and  a  Judgment  in  a  prior  suit 
is  de«ned  final  and  concluBlve  in  subsequent 
litigation  betwem  the  partial;  or  their 
privies,  as  to  Uiose  matters  necessarily  de- 
termined or  implied  In  reaching  the  final 
Judgment,  although  no  q>eclfic  finding  may 
have  been  made  in  reference  thereto,  and 
even  thoi^  It  was  not  raised  as  an  issue  by 
the  pleadings  in  flie  formo'  action.  If  the 
record  of  the  former  trial  shows  Oiat  the 
verdict  could  not  have  been  rendered  with- 
out deciding  the  particular  matter.  It  will  be 
consid«ed  as  having  settled  that  matter  as 
to  all  future  actions  between  the  parties  or 
th^  privies,  and  If  a  JucU^ent  necessarily 
presupposes  certain  premises,  they  are  as 
conclusive  as  the  Judgment  Itself,  for  the 
Judgment  is  an  adjudication  on  all  matters 
whidi  are  essential  to  support  it  Although 
there  are  declsi<»s  to  a  different  effect,  it 
has  been  said  that  the  foregoing  principles 
are  universally  applied,  no  matter  how  ranch 
injustice  may  be  done  by  its  application  to 
a  particular  casa  16  B.  O.  L,  |  461,  p,  870^ 


dtlng,  among  oUier  anthoriti^  Short  T. 
Taylor,  187  Mow  617,  88  8.  W.  962,  00  Am.  St 
Bep.  608;  Wella  v.  Boston,  etc  Railroad  Or, 
82  Yt  108,  71  AtL  1103, 137  Am.  St  Bep.  9S7; 
Bleakley  v.  Barclay,  75  Ean.  462,  89  Pac 
10  L.  B.  A.  (N.  S.)  230;  Washington,  etc. 
Steam  Packet  Co.  v.  Sickles.  6  Wall.  580,  18 
li.  Ed.  650;  Redden  v.  Metzger,  46  Kan.  285, 
26  Pac.  689,  26  Am.  St  Bep.  97;  Shelby  v. 
Cr^ton,  66  Neb.  486,  91  N.  W.  869,  101 
Am.  St  Bep.  630;  Reed  v.  Douglas,  74  Iowa, 
244,  87  N.  W.  181,  7  AuL  ^t  Bep.  476 :  Steln- 
bach  V.  Belief  Fire  Ins.  Oa,  77  N.  Y.  498,  S3, 
Am.  Bep.  656.  See,  also,  23  Cyc.  pp.  1624, 
1431,  and  cases  cited  under  note  71;  StlU- 
weU  V.  HUl,  87  Or.  112,  169  Fa&  1174,  and 
cases  there  cited. 

[I,  t]  In  effect  the  payment  of  the  value  of 
the  bonds  In  question  upon  the  Beddy  note 
was  embraced  in  the  allegations  of  the  de- 
dendant's  answer  and  put  In  Issue  in  the 
former,  action.  Circumstances  In  relation 
thereto  were  disdosed  by  the  testimony  and 
the  question  submitted  to  the  Jury  under 
proper  instructions,  and  passed  upon  by  that 
tribunal,  and  became  a  part  of  the  judgment 
Freeman  on  Judgments  (3d  Eld.)  |  284.  The 
defendant  Davis  ought  not  to  be  permitted. 
In  the  present  action,  to  claim  on  behalf  of 
Dr.  and  Mrs.  Beddy  that  the  bonds  referred 
to  were  not  paid  for  by  the  bank  and  thereby 
became  its  property,  contrary  to  the  claim  of 
the  Beddys  whom  he  represents,  and  In  con- 
travention of  the  verdict  of  the  Jury  and  the 
Judgment  of  the  court  in  the  former  action. 
Whatever  might  be  the  technical  holding  in 
regard  to  the  former  Judgment,  there  is  an- 
other reason  why  the  record  of  tbe  former 
case  should  be  considered.  It  plainly  shows 
that  the  Beddys  who  participated  In  the  trial 
of  that  action  asserted  that  the  bonds  were 
received  by  the  bank  in  part  payment  of  their 
note.  Any  admission  or  claim  by  them  In  re- 
gard to  the  matter  would  be  admissible  as 
against  the  present  defendant  who  Is  an  un- 
interested stakeholder  claiming  title  to  the 
bonds  for  the  Beddys. 

The  record  submitted  in  this  case  plainly 
shows  that  the  plaintiff  Is  the  owner  of  and 
entitled  to  the  possession  of  the  bond  de- 
scribed In  the  complaint  Therefore,  pur- 
suant to  section  3,  art  7,  Constitution  of 
Oregon,  as  amended  November  8,  1910,  tbe 
Judgment  of  the  lower  court  will  be  reversed 
and  one  tfitered  here  in  favor  of  idalntlfl  as 
prayed  for  In  its  complaint 

McSBIDB,  a  J.,  and  JOHNS,  J.,  concur. 

BENNETT,  J.  (specially  concurring).  In 
this  case  I  concur  with  the  opinion  of  Mr. 
Justice  BEAN  as  to  the  admissibility  of  the 
Judgment  transcript  of  the  previous  trial  in 
the  actlra  by  the  plaintiff  against  Alloi  and 
Reddy,  but  I  think  the  case  should  be  re- 
vised and  remanded  tot  a  new  trlaL  I  do 
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not  wldi  to  .concar  In  tbB  implied  constrac- 
tloa  of  section  S  of  article  7  of  the  Conitita- 
tion  of  Oregon  adopted  in  1810. 


(98  Or.  681) 

WELCH  T.  JOm^ON. 
(Sapreme  Court  of  Oregon.   Oct  T,  1819.) 

1.  ATTOBRET  and  CUBNT  «=386— IlfPUKD  AU- 
THOBirr  OF  ATTOBNKT  TO  ABIIXT  AWAT 
client's  OABB. 

A  general  attorney  had  no  IinpUed  anthor- 
ity,  mercl;  from  his  employment;  to  bind  bis 
dient  by  an  admission  there  iraa  no  mistake  In 
the  terms  and  conditions  of  die  eonr^anee  to 
the  client,  in  the  absence  of  pendlns  UtlgaUm 
in  which  he  was  appearing  as  attorney  ^  tee* 
ord. 

2.  EranHoi  «s»a40— Admibbioii  nr  bbot 

BZffDnva  OITLT  AS  TO  PAKHXB  TO  ZmOATIOH. 

An  allecation  in  «  brief  could  bind  only  the 
parties  to  the  litigation,  and  not  anotlier  par<7 
iot  Thorn  one  of  the  attom^  wbo  prepared 
tiie  brief  waa  counsel. 

8.  Revokuatiox  or  uanwtnmn  ^»17(S9~ 
Pbkpabatioh  ow  oeed  in  omon  ot  fladi- 

TOT'S  ATTOBtraT  ICO  mriENSB. 

Thongb  the  deed  wUdi  plaintifF  snes  to  cor* 
rect  waa  prepared  In  the  office  of  his  attorney. 
It  waa  not  necessarily  any  tiie  leea  a  mistake  to 
indnde  tbe  disputed  daose. 

4^  RsroBicATioir  or  nrnmirmm  •a»2S  — 
Fbepaeation  ov  deid  nr  onroK  ot  punr- 

TXFF'a  ATTOBNET  AS  SHOWinO  irEGUaENCB. 
That  the  deed  whose  reformation  is  sought 
was  prepared  in  the  office  of  plaintiff's  attorney 
is  properly  considered  on  the  point  that  to  be 
relieved  from  mistake  it  must  appear  the  mis- 
take was  not  doe  to  puty'a  ne^igence. 

6.  Beformation  of  iNSTBtrMBirrs  «=92S— Nbo- 

LIOENCE  PBEVENTINQ   BEUEF  AOAIN8T  UIS- 

takb  must  be  TiOLATion  or  dutt. 
The  negligence  which  would  prevent  relief 
from  mist^e  in  a  deed  by  reformation  of  the 
InBtrnment  must  he  such  as  amounts  to  viola- 
tion of  a  positive  duty  owing  the  other  party. 

Department  1. 

Appeal  from  Circnit  Court,  Moltnomah 
County;  W.  M.  Gatena;  JvdK& 

On  petition  for  xebearing.  Petition  de- 
nied. 

For  former  oplniCMit  see  183  Fac.  776. 

Ernest  C  Smith,  of  Hood  River,  and  Hunt- 
Ington  &  Wilson,  of  Portland,  for  petitioner. 
W.  A  Bobbins,  of  Portland,  opposed. 

BURNETT,  J.  In  his  petition  for  a  re- 
bearing  the  defendant,  Johnson,  urges  upon 
na  tbe  consideration  of  three  several  fea- 
tures of  the  testimoiqr  here  set  down: 

"(1)  That  the  respondent,  Wddi,  diroQgh  his 
Attorn^,  Charles  A.  Jc^s,  on  Deceml>er  28, 
3^16,  at  a  time  when  his  attention  was  directed 


to  the  clause  in  question  and  he  waa  Informed 
that  tbe  appellant  would  make  tbe  daim  that 
he  has  made  and  does  make  in  this  suit,  stated 
that  'there  is  no  contention  over  the  teima  and 
conditions  in  the  conveyance.' 

"<2)  That  the  same  attorney.  Charles  A. 
Joluu,  Id  April,  1916,  In  a  written  statement  to 
this  court  in  bebalf  of  Wdch  corporation,  tbe 
Pacific  T^nd  Company,  said  tiiat  Wdch  assumed 
and  agreed  to  pay  the  uiortcase  bi  and  by  the 
terms  of  the  deed. 

"(S)  That  the  respondent,  the  plaintiff  at  the 
trial,  produced  evidence  showing  that  tbe  deed 
in  question  was  prepared  in  tbe  office  of  Charles 
A.  Johns,  attorney  for  Weldi,  at  the  tixe  the 
deed  was  prepared." 

It  wiU  he  recaUed  that  aie  object  of  this 
■nit  was  to  correct  an  alleged  mistake  In  a 
deed  ftom  the  defmdanta  Treeland  to  the 
^aintlff,  Wel(^  by  striking  out  of  tbe  samo 
the  da  use  whereby  Welch  assumed  and 
agreed  to  pay  the  note  and  mortgage  held 
by  Johnam  as  a  Uen  upon  the  land  cooreyed, 
on  the  ground  that  it  was  inserted  in  Oio 
conveyanoe  by  the  mutual  mlstalre  ct  tba 
parties  thereto.  The  testimony  Involved  In 
the  first  apedflcatlOD  of  the  petition  is  snb- 
stantially  as  follows:  Having  A»edoeed  his 
mortgage,  the  atttMiiey  for  the  defendant 
Johnson,  wbo  was  plaintUf  in  tiiat  proceed- 
ing,  addressed  n  letter  to  tbe  iwesmit  plal^ 
tiff,  Welch,  at  Portland,  Or.,  dizectliig  his 
attention  to  tbe  decree  <^  foredosnrs^  aotl- 
fytpg  him  that  under  the  conv^anoe  mm- 
tioned  Wd4di  waa  revonsible  tor  Che  pay- 
ment of  tti»  debt  erldmced  by  tbe  note  and 
secured  by  tbe  mortgage,  and  calling  upon 
him  to  pay  It  tn  fnlL  This  letter,  dated  De- 
cember 28,  1916,  was  Introduced  In  evidence. 
The  defendant  Johnson  also  read  In  eridence 
here  a  letter  from  Oiarlea  A.  Johns,  under 
date  of  December  29,  1916,  addressed  to  the 
attorney  for  Johnson,  which  reads  thus: 

"Mr.  Welch  has  banded  me  your  letter  to  him 
of  I>ecemt}er  28,  in  which  I  note  you  claim  he 
assumed  and  agreed  to  pay  the  Johnson  note 
and  mortgage^  and  that  yon  are  directed  by  Hr. 
Johnson  to  tiAe  such  steps  as  may  be  necessary 
to  collect  his  daim.  There  is  no  eontentton 
over  the  terms  and  conditions  in  the  conveyance 
to  Mr.  Welch,  hot  for  many  and  different  rea- 
sons he  disclaims  any  personal  liability  to  John- 
son. Among  other  ttiinga,  as  I  understand  the 
facts,  the  note  and  mortgage  from  Bicord  to 
Johnson  waa  a  parcliase  money  note  and  mort- 
gage. At  all  events,  there  is  no  disposition  on 
the  part  of  Mr.  Wddi  to  pay  this  claim  or  any 
part  of  It,  and  Z  toink  after  a  careful  Investi- 
gation  you  win  find  he  la  not  petsonally  liable.'* 

[1]  In  this  suit  Johnson  contends  that  this 
letter  constitutes  an  admission,  binding  upon 
Welch,  to  the  efitect  that  there  is  no  mistake 
in  the  eonveyanca  If  this  construction  Is 
correct.  It  would  be  fatal  to  the  pialntiJTa 
suit.  In  Fleishman  v.  Meyer,  48  Or.  267,  274. 
80  Pac.  209.  this  court  had  under  considera- 
tion tbe  correspondence  between  the  defend* 
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ants  and  a  Una  of  attorneys  who  seemed  to 
be  representing  the  plaintiffa  in  advance  of 
any  litigation  between  them.  In  the  matter 
at  an  alleged  breadi  by  detaidants  of  th^ 
contract  to  sell  personal  pn^erty  to  the 
platnttfffc  Want  of  a  poadlng  action  Is  a 
eondltiim  attending  the  conespoDdenoe  bete 
bx  question,  in  that  case  the  conrt  said, 
Weaklng  by  Mr.  Justice  Moore: 

"Authority  to  compromise  the  claim,  as  men- 
tioned Id  the  exception  Doted,  will  be  implied 
only  in  tlie  rerolar  coarse  of  pendlnr  salts  and 
actions,  when  an  attorney  has  ndtbw  time  nor 

opportunity  to  consult  with  his  dient,  whose 
interest  would  be  Imperiled  by  delay  [citing  aa- 
tfaorities].  The  weight  of  authority  In  this 
country  snpports  the  rale  that  as  attorney,  by 
Tirtue  of  a  mere  retainer,  has  no  implied  power 
to  biad  bl8  client  by  a  compromise  of  Us  claim 
tdting  still  other  precedents].** 

If  an  attorn^  in  advance  of  litigation 
cannot  compromise  his  client's  case,  much 
less  can  he  admit  away  the  cUenfs  whole 
case.  TUere  Is  nothing  In  the  eyidaus  for 
ttie  defendant  relating  to  ttie  eztoit  of  the 
anthorl^  given  to  Jolms  to  Idnd  the  ittaln- 
tUr,  Welch,  by  tba  letter  in  question.  On  the 
otbo-  band,  as  a  witness  for  ttie  plaintiff 
In  lebnttal,  J<dins  stated : 

"That  letter  was  written  without  a  consulta- 
tion with  Mr.  Wdch  or  any  knowledge  of  the 
facts  concerning  the  execution  of  these  deeds." 

In  the  absence  ot  any  pending  litlgatlcai 
in  which  Johns  was  appearing  as  the  attor- 
ney of  record  for  Welch,  no  more  importance 
can  be  attached  to  the  letter  than  to  the 
declaration  of  any  one  else  who  assames  to 
speak  for  anotbor.  The  case  Is  not  affected 
by  the  fact  that  the  writer  was  a  memtter 
of  the  bar.  He  m^ht  as  well  ban  been  the 
plaintlfiTs  grocer  or  lanndryman.  It  would 
be  necessary  to  ^ow  that  the  declarations  In 
the  letter  were  authorized  by  the  plaintiff 
and  within  the  scope  of  the  authority  con- 
ferred upon  the  writer,  before  the  writing 
conld  bind  the  plaintiff.  How  far  an  tftr 
tomey  may  bind  his  cUmt  in  compromise  or 
rennndation  of  hia  dalm  la  discussed  In 
Pomery  r.  Prescott,  106  Me.  401,  76  AU.  808, 
1S8  Am.  St  847.  21  Ann.  Cas.  ff74,  and 
note. 

[2]  Much  is  dalmed,  also,  for  a  statement 
made  In  tbe  turl^  of  the  defendant  in  the 
case  of  Joba  R.  Johnson.  FlaintUt,  Padflc 
Land  Company,  Defendant  (beard  in  this 
eoort  at  tiie  Febmary  term,  101?)  84  Or.  850, 
104  Pbc.  if64,  to  tbe  effect  that  tbe  plaintiff 
tiiere  bad  sold  tbe  land  here  in  qnestlon  to 
Blcord,  who  conveyed  to  tbe  VRelands,  and 
tbe  latter  to  Wdch,  and  that  in  each  instance 
tiie  grantees  aasnmed  and  agreed  to  paj  tiie 
mOTtgag&  This  brief  wm  over  tbe  name  of 
Charles  A.  Johns  and  Olande  M  Jtrtms. 
The  action  there  was  for  tbe  replevin  of 
some  personal  pnqwrty  alleged  to  have  been 
wrongfully   removed  from  the  mortgaged 


premlsss  fay  ttw  daCendant  Hbm,  W«  nota 
that  it  was  an  Incidental  statsmoit  mada  in 
tiie  brief  by  way  of  opening  flie  argnment 
for  tbe  defendant  In  tbat  cas&  It  was  res 
inter  alios  acte.  It  is  not  shown  evoi  that 
Weldi  was  present  at  the  argnmoit  of  the 
case  or  knew  fliat  tbe  stetemoit  was  indit- 
ed In  tbe  biiet  At  the  ntmost,  it  conld  bind 
only  tbe  parties  to  that  UUgation. 

MwAi  t2ie  same  Is  (be  case  of  Fatty  t. 
Salem  Flonrlng  Mills  Ca,  B3  Or.  800.  06  Pac. 
1108,  98  Pac  S2U  100  Paa  298.  One  ques- 
tion there  Involved  was  the  costom  of  the 
defendant  In  dealing  with  farmers  wboi  it 
rec^Ted  wheat  from  tbem  and  issued  re- 
ceipts Oerefw.  In  the  ^tty  Case  tbe  Mai 
court  admitted  evidence  of  the  testimony  of 
a  witness  in  tiie  prevltms  case  of  Savage, 
against  tbe  same  defendant  r^ectlng  sudi 
a  custom.  The  coart  in  an  exttaustive  opin- 
ion by  Mr.  Justice  Moore  held  that  this  was 
error.  That  case  Is  cwtrolllng  npcm  the 
second  speclflcatkHt  in  th«  defendant's  peti- 
tion here. 

[S-l]  Even  if  the  deed  In  qnestlon  was  pre* 
pared  In  the  office  of  the  plalntUTs  attorney, 
and  this  is  questionable  under  the  testimony, 
that  would  not  necessarily  make  it  less  a 
mistake  to  indude  the  clause  in  dispute. 
Even  attorneys  are  not  Infallible,  and  their 
errors  are  not  necessarily  conduslve  uptm 
their  clients.  This  circumstance  is  properly 
considered  on  the  point  that  to  be  relieved 
from  a  mistake  it  must  appear  that  it  was 
not  due  to  the  party's  negligence,  but,  as 
pointed  ont  in  the  former  opinion,  the  au- 
thority of  Pomeroy,  the  negligence  which 
will  prevent  the  relief  of  a  party  from  bis 
mistake  must  be  such  as  will  amount  to  a 
violation  of  a  positive  duty  owed  to  another 
party.  Here,  at  the  time  the  alleged  mis- 
take was  made  Johnson  had  already  received 
his  note  and  mortgage,  together  with  the 
agreement  of  tbe  Vreelands  as  grantees  sub- 
sequent to  Johnson  to  pay  this  same  debt. 
In  taking  the  conreyance  from  the  Tree- 
lands,  Welch  owed  no  duty  whatever  to 
Johnson.  The  latter  was  not  Induced  to 
surrender  any  right  or  to  prejudice  bis  sit- 
uation by  anything  in  the  deed  which  Welch 
acc^ted.  The  negligence,  therefore,  whether 
of  himself  or  of  his  attorney,  who  wrote  the 
deed,  if  he  did  write  it,  is  not  such  as  wDl 
prevent  the  correction  of  tiie  misteke. 

Summing  up  the  whole  matter  of  the  evi- 
dence, we  have  the  consensus  of  stetement  of 
tbe  parties  to  tbe  convince  that  it  was  a 
mistake  to  include  sndi  a  claose,  and  that  it 
was  not  part  of  tbe  agreemait  out  of  urtiieh 
tbe  deed  arose.  All  that  is  opposed  to  this 
positiTe  statement  are  the  inferences  to  be 
drawn  from  the  correspondaice  alluded  to 
and  tiie  possn>le  fact  that  the  deed  was  drawn 
in  the  ofBce  of  a  member  of  the  bar.  As  a 
matter  of  law,  the  letter  mentitmed  was  not 
binding  upon  the  plaintiff  here,  and  the  in- 
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ferences  to  be  drawn  from  the  circumstances 
under  wbldi  tbe  conveyance  was  writtoa  are 
not  of  sufficient  wel^t  to  overcome  the  direct, 
nncontradicted.  and  SKpUdt  narratlTe  of  the 
parties.  - 

The  petition  for  rehearing  is  denied. 

McBRIDE,  0.  J.,  and  BENSON  and  HAB- 
BIS.  JJ.,  concur. 

JOHNS,  3.,  did  not  participate  In  the  cm- 
^deration  of  the  original  case  or  of  the  pe- 
tition for  rehearing. 


(9S  or.  «8S) 

LADD  ft  Ttl/rON  BANK  t.  HITCH- 
ELL  et  al. 

(Sapnme  Court  of  Oregon.  Oct.  14, 1019.) 

1.  MoBTOAOKs  «=»158  —  What  oonsixtutbs 

*^UBCIUBK-UOHBT  MOaTOJ^Gn"  XNTITIXn  TO 

PBXDBnr  or  txmm. 

Generally,  mortgage  execnted  by  parchaaer 
oontflmporaneooaly  with  acqairement  of  legal 
title,  or  afterwards  as  part  of  same  transaction. 
Is  a  "purcbase-money  mortgage,"  regardless  of 
whether  executed  to  vendor  or  third  person,  and 
entitled  to  preference  as  such  over  aU  other 
claims  or  liens  arising  through  Uw  mortgagor 
though  prior  in  point  of  time. 

(Ed.  Note.— For  other  deSnltions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pur- 
chase-Money Mortgage.] 

2.  MOBTGAQES  ^=>559(2)— WHAT  COKffirrtJTES 
"MOBTQAOB  TO  SECUBE  FATHKNT  OF  THB 
BAUHCX  OF  TBB  FCBCnASK  FBICX." 

A  mortgage  execated  to  "secure  payment 
of  the  balance  of  the  purchase  price,"  within  L. 
O.  li.  i  428,.  providing  that  upon  foreclosure 
of  Budi  mortgage  mortgagee  diall  not  be  en- 
tiUed  to  deflcioicy  Judgment  against  purchaser, 
is  a  mortgage  given  concurrently  with  a  con- 
veyance  of  land,  by  purchaser  to  vendor,  on  the 
same  hind,  to  secure  the  unpaid  balance  of  the 
'  purchase  price,  and  a  mortgage  executed  by  put^ 
chasers  to  vendor's  mortgagee  in  consideration 
of  the  letter's  release  of  the  land  purchased 
fnan  its  mortgage  is  not  within  the  statute. 

In  Banc; 

Appeal  fnnn  Circuit  Court,  Multnomah 
County;  George  W,  Stapleton,  Judge. 

Suit  by  the  Ladd  ft  Tllton  Bank  against 
Hattie  Mitchell  and  husband  and  another. 
Decree  for  plaintiil,  and  named  defendants 
appeal.  Affirmed. 

TblB  Ifl  a  suit  by  Ladd  ft  TUton  Bank 
against  deteodanta  M(£lnley  Mitchell  and 
wife  and  Lewla-WUey  Hydraulic  Company  to 
foreclose  a  first  mortgage  on  certain  real 
property.  The  complaint  la  in  the  nsnal  form 
and  asks  that,  In  the  event  the  amount  re- 
ceived upon  the  sale  of  tbe  real  pn^rty  be 
Insufficient  to  satisfy  the  demand  of  plaintiff. 
It  have  Judgment  against  defendants  Hattie 


MItdiell  and  McSlnley  Mltdidl.  and  each 
of  them,  for  the  deficiency.  The  defend- 
ants Hattie  MltcheU  and  McKlnley  MltcheU 
filed  an  answer  admitting  the  allegatlona  of 
the  complaint  and  setting  up  certain  facta 
which  they  claim  exempt  them  from  the  op- 
eration of  any  Judgment  for  any  balance  that 
may  remain  after  the  proceeds  of  the  sale  of 
the  real  property  described  In  the  mortgage. 

The  trial  court  rendered  a  decree  In  favor 
of  plaintiff,  and  the  Mltchella  appeal  from 
that  portion  of  the  Judgment  and  decree 
which  is  as  follows: 

"That  If,  after  the  application  of  Hn  pro- 
ceeds of  sale  of  said  real  property  in  tbe  man- 
ner aforessid,  any  deficiency  remains  upon  the 
judgment  herein  rendered  and  obtained  by  plain- 
tiff, that  plaintiff  have  execution  against  the 
defendants.  Hattie  Mitchell  and  McKinley 
Mitchell,  or  either  of  them,  and  against  the 
property  of  them  or  either  of  them,  to  satisfy^  in 
whole  or  in  part  any  sndi  defideney.** 

The  cause  was  submitted  iqnon  the  follow- 
ing stipulation  of  facts: 

"It  is  hereby  stipulated  by  and  between  the 
parties  hereto,  by  and  through  their  respective 
attorneys  of  record,  that  the  following  facts 
are  to  be  considered  as  true  on  the  trial  of 
above-entitled  case: 

"(1)  That  on  and  prior  to  the  3d  day  of 
October,  1912,  Lewis-Wiley  Hydraulic  Com- 
pany, an  Oregon  corporation,  owned  and  held 
absolute  title  to  lots  2  and  3  in  block  10, 
Westover  Terraces,  an  addition  to  the  city  of 
Portland,  Multnomah  county.  Or.,  according  to 
the  duly  recorded  maps  and  plats  thereof,  and 
that  on  or  prior  to  said  date,  to  wit,  the  8d 
day  of  October,  1912,  Lewis-Wiley  Hydraulic 
Company  had  borrowed  certain  moneys  from 
Ladd  ft  Tilton  Bank,  and  as  security  there- 
for had  executed  a  blanket  mortgage  unto  Ladd 
&  Tiltoo  Bank  on  all  of  tbe  property  owned 
by  Lewis-Wiley  Hydraulic  Company,  including 
in  said  blanket  mortgage  the  property  above 
described,  to  wit,  lots  2  and  3  in  block  10, 
Westover  Terraces  aforesaid.  That  said  blan- 
ket mortgage  was  to  secure  I«dd  ft  TUton 
Bank  for  the  repayment  of  moneys  actually 
advanced  by  the  said  Ladd  ft  Tilton  Bank  to- 
said  Lewls-Wiley  Hydraulic  Company  and  used 
by  said  Lewis-Wiley  Hydraulic  Company  for 
its  corporate  purposes ;  tbe  said  blanket  mort* 
gage  so  executed  by  the  Lewis-Wiley  Hydrau- 
lic Company  was  not  in  fact  a  purchase-money 
mortgsge  and  said  property  was  never  owned 
by  Ladd  ft  Tilt<»i  Bank. 

"(2)  That  on  or  about  tbe  Sd  day  of  Oc> 
tober,  lOlS^  Lewia-WU^  Hydraulic  Company 
sold  to  Hattie  Mitchell  and  McKinley  Mitchell, 
the  defendants  above  named,  said  lots  2  and 
3  in  block  10,  Westover  Terraces,  for  the  total 
purchase  price  of  $6,760,  paying  fTSO  in  cash 
unto  the  Lewis- Wiley  Hydraulic  Company,  and, 
at  the  request  of  Lewis-Wiley  Hydraulic  Com- 
pany, Hattie  Mitchell  and  McKinley  Mitchell 
executed  a  first  mortgage  on  said  lota  in  favor 
of  the  plaintiif,  Ladd  &  Tilton  Bank,  for 
$3,375,  the  said  mortgage  being  the  mortgage 
which  is  described  in  the  complaint  filed  herein ; 
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and  ai  a  farther  portlwi  of  the  coiuideratlon 
Hatti*  Uitcbell  and  McKinl^  Mitcfadl  ex- 
acQted  a  mortgage  tor  9—  in  favor  of  Lewla* 
WUer  Hydranlie  Company  to  aecnre  the  pay- 
DMDt  oi  the  balance  ^  the  conaldaration  dne 
Lewie- Wiley  Hydraulic  Company. 

For  the  purpose  of  permitting  the  Lewie- 
Wiley  Hydraulic  Company  and  Hattie  Mitehell 
and  McKinley  Mitchell  to  eonaummate  the  pur> 
«hase  of  the  real  property  as  in  paragraph  2 
of  this  stipulation  set  florth.  Lewie-Wiley 
Hydraulic  Company  requested  Ladd  &  Tilttm 
Bank  to  apportion  to  lota  2  and  8  In  block 
W,  Weatover  Terraces  aforesaid,  sack  amount 
of  the  general  indebtednesa  dne  nnto  Ladd  A 
Tfltoii  Bank  from  the  Lewis-Wiley  Hydraulic 
Company  aa  should  be  proper  and  stStable  in 
the  premisea,  and,  pursuant  to  said  request, 
Ladd  ft  Til  ton  ^ank  did  apportion  to  said  lots 
2  and  3  in  block  10,  Westover  Terraces  afore- 
said, from  the  general  indebtedness  due  from 
Lewis-Wiley  Hydraulic  Company  to  Ladd  ft 
Tilton  Bank,  the  sum  of  $3jt75.  The  Lewis- 
Wiley  Hydraulic  Company,  as  a  eonalderatioB 
for  the  aegregatitm  of  said  indebtednesa  Ynj 
Ladd  &  miton  Bank  as  aforesaid,  did  repre- 
sent to  Ladd  ftTnton  Bank  that  Hattie  Mitch- 
«U  and  McKinley  Mitchell  would  assume  and 
pay  such  proportion  of  said  segregated  indebted- 
ness and  as  evidence  of  said  obligation  of  Ha^ 
tie  Mitchell  and  McKinley  Mitchell  to  pay 
audi  proportion  of  such  segr^ated  indebtedness 
dne  onto  Ladd  ft  TUton  Bank  from  the  Lewis- 
Wiley  Hydraulic  Company,  as  a  consideration 
mortgage  in  the  sum  of  $3376,  the  same  being 
the  mortgage  more  particularly  described*  and 
set  forth  in  the  complaint  filed  in  thia  cause. 

"(4)  Hattie  MitcbeU  and  McKinley  MitcheU 
were  informed  by  the  Lewis-Wiley  Hydraulic 
Onnpany  of  the  tact  that  Ladd  ft  TUton  Bank 
bad  a  general  blanket  mortgage  tm  the  property 
known  and  described  aa  Weatover  Terraces,  and 
partieolarly  lot*  2  and  8  In  block  10  thereof 
whidi  mortgage  was  to  secure  the  repayment 
oi  moneys  theretofore  loaned  by  Ladd  ft  Tilton 
Bank  to  Lewie-Wiley  Hydraulic  Company. 

*'(5)  ^Hiat  the  mortgage  in  favor  of  Ladd  ft 
Tilton  Bank  was  executed  by  Hattie  MitcheU 
«nd  McKinley  Mitchell  in  consideration  of  the 
lalease  by  Ladd  ft  O^ton  Bank  of  lots  2  and 
S  in  block  10,  Westover  Terraces,  aforesaid, 
from  the  security  of  the  Lewia-WUey  Hydraulic 
Company  as  hereinbefore  set  forth  and  from 
the  blanket  mortgage  executed  to  I«dd  ft  Tilton 
Bank  aa  hereinbefore  set  fortli,  and  the  re- 
payment of  the  security  afforded  Ladd  ft  TUtm 
Bank  by  said  blanket  mortgage. 

"(6)  At  the  time  that  Hattie  Mitchell  and 
McKinley  Mitchell  executed  the  note  foe  $3,376 
and  gave  a  first  mortgage  on  lots  2  and  8  in 
block  10,  Westover  Terraces  aforesaid,  as  se- 
curity for  the  same,  the  Lewis-Wiley  Hydraulic 
Company  was  not  releaaed  from  the  liability  for 
the  repayment  of  the  moneys  theretofore  kwned 
hf  it  unto  tlie  Lewis-Wiley  Hydraulic  Com- 
pany, but  at  the  time  of  the  execution  of  said 
note  and  mortgage  by  Hattia  MitdMD  and  Mc- 
Kinley MitcheU  and  contemporaneously  there- 
with, and  at  the  time  of  the  lodging  of  the 
name  with  Ladd  ft  Tilton  Bank,  the  Lewis- 
WUey  Hydraulic  Company  did  execute  the  fol- 
lowing guaranty  on  die  back  of  the  note,  in 
words  and  figures  as  foUows,  to  wit: 

"  'For  value  received  Lewia-Wiky  Hydraulic 


Company  hereby  guarantees  dis  payment  of  Uis 
within  note  and  waives  protest,  demand  and 
notice  of  nonpayment  thereof.  Lewis- Wiley 
Hydraulic  Company,  by  W.  O.  Morse,  Yico 
President.' 

*'TTpon  the  foreclosure  of  a  mortgage  executed, 
to  secure  the  payment  of  the  balance  of  the 
purchase  price  of  real  property  *  *  *  the 
mortgagee  shall  not  be  entitlad  to  a  defidency 
judgment.* " 

W.  T.  Slater,  of  Portland  (MannloK  ft  Slat- 
er, of  PortlancI,  on       brief),  for  appellaats. 

P.  W.  Cookingham,  of  Portland  (Wood, 
Montague,  Hunt  ft  Cookingham,  of  Pottiand, 
on  the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  aa  above). 
The  only  issue  In  this  case  is  whether  the 
plaintiff  Is  entitled  to  a  Judgment  tor  any  bal- 
ance that  may  remain  due  after  the  applica- 
tion of  the  proceeds  of  the  sale  of  the  real 
prt^rty  described  in  the  mortgage.  It  Is 
contmded  on  behalf  of  defendants  Hattie 
Mitchell  and  McKinley  Mitchell,  whom  we 
will  hereafter  dedgnate  as  defendants,  as 
I«wlB-WUey  HydrauUc  Company,  the  other 
defendant,  did  not  answer  or  appeal,  that 
under  the  proviglons  of  section  426,  L.  O.  L^ 
the  plaintiff  la  not  entitled  to  a  judgment  for 
such  balance,  or,  aa  it  is  termed,  *'a  deficiency 
judgment"  The  provisions  of  ttals  secttnt  of 
our  Code  are  as  follows: 

"Whoi  Judgment  or  decree  is  given  for  die 
toredoanre  of  any  mortgage,  hereafter  aecut- 
ed,  to  secure  payment  of  the  balance  of  the 
purchase  price  of  real  property,  sndi  Judgment 
or  decree  ibaU  provide  for  the  sale  of  the  real 
property,  covered  by  such  mwtgage,  for  the 
satisfaction  of  tlie  judgment  or  decree  given 
therein,  and  the  mortgagee  shaU  not  be  entitled 
to  a  defidm<7  judgment  on  account  of  such 
mortgi^  or  note  or  obUgation  secured  bj  the 
same." 

The  transaction  delineated  by  the  stipula- 
tion was  of  the  same  force  and  effect  as 
thongh  Ladd  ft  Tilton  Bank  bad  loaned  to  the 
MitcheUa  $3,376,  Lewls-WOey  Hydtaidie 
Conpany  guaranteeing  payment  thereof,  and 
then  the  Mltdiella  had  paid  the  same  to  the 
Lewis-Wiley  Hydraulic  Company,  and  that 
company  In  turn  had  paid  the  same  to  Ladd 
&  Tllbu  Bank.  Instead  of  t^dng  snch  a  di^ 
cuttoos  routes  a  tbxta<omemi  transaction 
was  mad&  It  might  be  stated  that  In  effect 
the  Mitchells  assumed  and  agreed  to  pay  to 
Ladd  ft  Tilton  Bank  a  portion  of  the  money 
me  Lewl»-WlUi7  Hydraulic  Oonqtany  bad 
borrowed  from  Ladd  ft  Tilton  Bank.  Tbe 
Mitchells  were  not  purchasers  df  the  lota 
fnmi  Ladd  ft  Tilton  Bank;  Ladd  ft  mton 
Bank  were  not  the  sellers  of  the  lota.  The 
mortgage  was  not  ezecoted  hy  tbe  Mitdiells 
"to  secure  the  payment  of  the  balance  ot  tba 
purchase  price  of  real  pnverty"  within  the 
meaning  of  the  atatnte.  The  original  debt  of 
tbe  Lewis- Wiley  Hydraulic  Compeny  to  Ladd 
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&  Tllton  Bank  was  for  money  loaned  by  Oie 
bank  to  that  company.  Tbe  mortgage  given 
by  tLe  Mltcbells  to  Lactd  ft  Tllton  Bank  was 
In  effect  given  for  a  loan. 

[1]  Tbe  position  of  the  defeodants  la  Oiat 
the  mortgage  was  a  purchase-money  mort- 
gage. We  think  that  It  may  be  conceded  that 
It  is  a  general  rale,  to  which  there  la  Uttle 
dissent,  that  a  mortgage  on  land  executed  by 
the  purchaser  of  the  land  contemporaneously 
with  the  acquirement  of  the  legal  title  there- 
to, or  afterwards,  but  a^  a  part  of  the  same 
transactloD,  Is  a  Surchase-money  mortgage," 
and  oitltled  to  preference  as  such  over  all 
other  claims  or  liens  arising  through  the 
mortgagor,  tbougb  they  are  prior  in  point  of 
time;  and  this  Is  true  without  reference  to 
whether  tbe  mortgage  was  executed  to  tbe 
vendor  or  to  a  third  person.  19  R.  C  L.  1 196, 
p.  418;  Marin  v.  Knox,  117  Minn.  428, 136  N. 
W.  15,  40  L.  R.  A.  (N.  S.)  272  and  note. 

But  this  rale  is  of  little  assdstance  In  deter- 
mining the  qnestitHi  In  the  case  at  bar  InToW- 
Ing  a  constraction  of  aectlon  426,  L.  O.  U, 
which  was  adopted  for  a  different  parposa 

Tbe  dedslODS  holding  that,  If  a  loan  Is  ae- 
cored  by  a  mortgage  given  on  property  pur- 
chased witb  tbe  money  lent,  then  audi  mort- 
gage la  a  purchase-price  mortgage,  were 
for  the  benefit  of  the  mortgagee  and  not  to 
his  detriment  In  other  words,  tbe  courta 
have  constrned  sntdi  mortgages  as  purchase- 
price  mortgages  in  order  to  secure  to  the 
mortgagee  the  full  amount  of  the  money 
advanced.  In  several  JnrisdlctlonB,  how- 
ever. It  Is  held  that  such  mortgages  are 
not  purcbase-prlce  roortgagea.  Heuisler  v. 
Nickum,  38  Md.  270;  B.vflter  r.  Hetheway, 
SO  Til.  521.  99  Am.  Dec.  637.  In  Henlaler  t. 
NIchum,  supra,  it  was  said; 

"The  tprms  'purchflse  moocf  Ao  not  Inelofle 
any  monpy  that  may  b*  borrowi^d  to  Mimplcte 
a  purchase  but  that  wbldi  is  stipulated  to  be 
paid  by  the  purchaser  to  th»  veodor,  as  be- 
twoen  thfm  only  It  Is  punAase  money;  as 
between,  the  purchaser  and  lender,  It  Is  bor- 
rowed money." 

[2]  A  **purchBse-moneiy  mortgage"  Is  defin- 
ed in  82  Cyc.  at  page  120T,  as  follows : 

"A  mortgage  glren,  ooncnrrcntly  with  a  eon- 
veyance  of  land,  by  the  vendee  to  the  vendor, 
on  the  lame  land,  to  aecnre  the  vapald  bal- 
ance of  the  pnrchass  priotf^-dttng  BlaieVB  Law 
Dictionary. 


Wblle  this  definltloa  It  not  tbe  unlveraal 
one,  it  aeema  to  ua  that  In  enacting  aectlon 
426,  li.  O.  L.,  the  Legislature  acted  with  tbe 
kind  of  purchase-money  mortgage  In  view 
as  defined  above;  that  is,  that  the  purpose 
of  the  law  was  to  encourage  and  protect  the 
purchaser  of  real  estate,  which  perchance  la 
made  for  the  purpose  of  obtaining  a  home: 
that  It  was  not  the  intent  of  the  lawmakers 
to  render  It  more  difficult  for  such  a  purchas- 
er to  obtain  a  loan  and  pay  the  cash  for  a 
b^me,  and  receive  tbe  benefit  of  any  lower 
price  of  tbe  realty  that  might  be  made  on  ac- 
count of  such  cash  payment ;  that  If  the  law 
should  be  so  conatraed  that  any  one  obtain- 
ing a  loan  and  giving  a  real  estate  mortgage 
to  a  third  party  not  tbe  vendpr  ot  tbe  land  to 
secure  the  payment  fiiereof,  wboi  it  was  cod- 
templated  that  the  money  so  borrowed  abould 
be  used  In  payment  for  the  real  property  pur- 
chased at  the  time,  would  be  executing  a 
mortgage  "to  secure  payment  of  the  balance 
of  the  pnrchaae  price  of  real  property,"  with- 
in tbe  purview  of  tbe  statute^  and  that  tbe 
lemder  could  only  look  to  the  property  upon 
a  foredoanre  proceeding,  then  tiie  person 
wlahing  to  pnrdiase  a  bome  or  aOux  veal 
properly  would  be  hampered  and  Ida  credit 
Impaired,  and  It  mlgbt  be  said  that,  "Xh* 
last  state  at  that  man  la  worse  than  tbe  flnt.'* 
In  ^udi  event,  the  beneficent  purpose  at  On 
law  woold  be  thwarted.  It  most  be  oonaldeiv 
ed  that  tbe  bank  was  not  speculating  In  real 
estate  In  tbe  transaction,  It  waa  doing  a 
banking  basinessL  Jt  waa  not  tbe  purpose  <v 
the  Intent  of  tbe  law  to  regolate  banking 
business  or  the  loaning  of  mcmey.  ttx  ordi- 
nary transactions  of  a  bank  do  not  corae 
within  the  provisions  of  tbe  act 

Whatever  may  be  the  constraction  of  Qie 
section  referred  to  when  applied  to  a  mort- 
gage executed  by  a  vendee  to  a  vendor  to  se- 
cure the  payment  of  the  balance  of  the  pur- 
chase price  of  real  property,  we  believe  that 
it  was  not  the  Intention  of  the  Legislators 
that  mortgages  like  tbe  one  In  question  la 
the  present  case  should  come  witUn  the  pnh 
visions  of  section  426,  L,  O.  L. 

The  decree  of  the  lower  court  la  tbtmbam 
affirmed. 


JOHNS.  J.,  not  sitting. 
BURNBTT,  BiDNSON,  and  HARIUB, 
concor  in  tlie  remit 
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KRUEOIER  T.  BROOKS. 

OSnpreme  Court  of  Oregon.   Oct  7,  1919.  On 
Petition  to  Modify  Decree  as  to  Coflts, 
Nov.  12.  1919.) 

1.  Adtkbsb  posrasnoff  «sb114(1>— E^nDENCE 
snowiNo  AcqtTXBmoir  of  trlb  bt  adtebse 

POaSESBION. 
In  Buft  to  quiet  title,  a  larver  havms  dia- 
dosed  that  a  fence  dividing  the  lands  of  the 
vespecdTe  parties  waa  located  north  of  what 
vonld  be  the  dividing  line  in  strict  conformity 
vith  the  docriptlon  in  their  deeds,  evidence  held 
to  show  that  ^alntiff  owned  np  to  the  fence  in 
fee  simple  by  force  of  adverse  possession. 

2.  PuADiNO  4s>23e(3)— AuBiTDHEnr  or  mis- 
DnoKZPTioir  ZH  ooHPUurT  TO  Qmn  title 

AZXOWBD. 

In  snit  to  qnlet  title,  controwsy  arUng  oat 
«f  fact  tiiat  snrr^  disdosed  a  fence  was  located 
north  of  the  line  between  the  two  tracts  of  the 
parties  as  shown  by  the  description  of  their 
deeda,  where  plaintiJf  intended  to  litigate  the 
atrip  In  dispnte,  but  by  mistake  misd escribed 
the  tract,  it  was  proper  for  the  court  to  permit 
him  to  file  an  amended  complaint;  defdadant 
not  being  snrprlsed. 

S.  Qonmno  tituc  BQUirr  has  jthub- 

DICTIOn  OF  BUIT  BT  PASTT  IN  POSSISSSION. 
Equity  had  Jurisdiction  of  a  suit  to  quiet 
title,  brought  by  a  party  in  possession  of  the 
land  in  dispute,  since  he  oonid  not  prosecute  an 
action  in  ejectment,  and  in  the  snit  he  bad  a 
right  to  have  title  adjudicated. 

4.  Appeal  and  ebbob  4ss3l041(8>— Repdbal  to 

PBBMrr  TTLZHO  OT  AHERDBD  ANSWD  HABIC- 
XXS8. 

Where  the  answer  whidi  had  been  *filed  In 
•nit  to  quiet  title  permitted  defendant  to  offer 
an  «vld«MS  whidi  would  have  been  adniisaible 
under  any  issoea  raised  b7  a  propoaed  amended 
answer,  retusal  to  penult  defendant  to  file  meh 
answer  waa  hannleas  to  defendant. 

B.  ADTOra  PosBnszoir  ^:»1100!)— AumttD 

OfHtFLAZHT  SUfritUUfT  TO  ■nflTAIM  OBOBBB 
BABBD  OH  ADTBISB  P0a8B8SI(ni. 

In  suit  to  qnlet  titia,  amended  anopialnt 
htU  to  liave  alleged  ownership  or  title  1^ 
verse  possnalon  sad  to  support  decree  for  plain- 
tlfE. 

&  ADvmaE  FOMBsnoir  «s»106(4)— BV»  bbquz- 

Sm  FEBIOD  TBBI8  TITU* 

Adverse  posacaaion  for  the  raqnisits  period 
TCsts  title  in  the  possessor  of  a  tract  of  land  by 
tpantloa  of  law. 

Department  1. 

Appeal  from  Circuit  Ooort;  MVltnoniab 
ikmatr;  C.  U.  Gantmbeln,  JudfBL 

Snit  to  qolet  title  by  W.  C  Kme«er  ng^nst 
Call  O.  Brooks.  From'  a  decree  for  plalntlfi; 
defendant  appeals.  Affirmed. 

This  is  a  suit  to  qnlet  title.  A  trial  res1ll^ 
ed  in  a  decree  for  the  plaintiff,  W.  O.  Krneg- 
•r.         defendant,  Carl  O.  Broofcs,  appealed. 

The  litigants  own  and  occupy  adjoining 
tracts  of  land.   The  controveny  arose  out 
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of  the  fact  that  whran  a  survey  was  made  dt 
was  discovered  that  a  fence,  which  for  con- 
siderably more  than  10  years  had  divided 
the  lands  as  used  and  occupied  by  the  Uti- 
gants,  was  located  between  about  29  and  33 
feet  north  of  what  would  be  the  dividing  line 
between  the  two  tracts.  If  a  line  were  drawn 
upon  the  ground  In  strict  conformity  with 
the  descrlptloira  in  their  respective  deeds. 

Frederick  Scbleuter  homesteaded  and  ao- 
qnired  title  to  the  fullowtag  described  prem- 
ises: The  sfmtheast  qoartw  of  the  nortlir 
west  quarter  and  the  northeast  quarter  of 
ttn  loulliweat  qnarter  of  section  6  In  town- 
dilp  1  norOi  of  range  1  west  of  the  WlUa- 
mette  meridian,  containing  80  acrea.  For  con- 
Toitaic^  the  land  ]uM  deactlbed  will  be  re- 
farred  to  as  tract  A.  Afterwards  ScUeotw 
conveyed  to  Charles  Kmeger,  and  subsequeut- 
tS,  on  September  16.  1909,  the  latter  deeded 
to  his  son,  W.  C.  Kmeger,  the  plaintiff. 

Thomas  Jeff  Brooks  homesteaded  a  tract 
of  land  of  which  the  following  de0crU>ed 
premises  are  a  part:  The  sonth  half  of  the 
northeast  quarter  of  the  northwest  quarter 
of  section  6,  township  1  north,  range  1  west, 
WlUiamette  meridian.  For  the  sake  of  brevi- 
ty the  land  included  in  this  description  wlU 
be  designated  tract  B.  On  August  27,  1916^ 
Thomas  Jeff  Brooks  deeded  tract  B  to  his 
son  Carl  O.  Brooks,  the  defendant 

In  1882  Charles  Enieger  moved  onto  tract 
A  with  his  family  and  resided  there  at  least 
nntil  the  conveyance  to  the  plaintiff.  The 
uncontradicted  evidence  Is  that  in  1882  there 
was  a  brush  fence  separating  the  premises 
occupied  by  Charles  Kru^r  and  the  adjoin- 
ing lands  on  the  north ;  but  the  brush  fence 
was  subsequently  destroyed  by  fire,  and  aooa. 
after  the  fire  a  new  fence  was  built  by  Thom- 
as Jeff  Brooks  and  Charles  Krueger,  eadi 
building  one-half  of  the  fence.  This  new 
fence  was  constructed  practically  along  tb» 
nne  of  the  brush  fence,  although  the  new 
fence  may  have  varied  S  or  10  feet  one  way 
or  the  other  from  the  line  of  the  oM  bnUb 
fience.  The  exact  date  of  the  conatractton  U 
this  new  ffenoe  Is  tincertaln,  but  It  la  accu- 
rate to  say  tiiat  It  was  built  at  aome  tbne 
between  1888  and  1893.  While  the  new  fence 
waa  rqialred  frmn  time  to  Ume,  and,  aa  m 
understand  the  record,  was  rebuilt  a  number 
of  years  ago,  nerertbeleaa  a  fence  hae  been 
maintained  without  Interruption  ak»g  tba 
Identical  line  where  what  we  here  term  the 
•^ew"  fence  was  originally  built  at  some  time 
between  1888  and  1893. 

In  1882  there  was  growing  brush  along  and 
on  the  south  side  of  the  brush  teaei ;  bnt  dur- 
ing the  succeeding  years  the  growing  brush 
WHS  slashed,  and  the  ground  was  gradually 
cleared  by  Charles  Krueger  and  the  plaintiff 
nntil  all  the  land  lying  south  of  and  up  to 
the  fence  which  could  be  tilled  was  culti- 
vated, with  the  deception  of  about  an  acre 
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and  a  half,  whitih  lies  in  the  northeast  comer 
In  a  canyon,  and  cannot  on  that  account  be 
«aItlTated.  The  land  south  of  the  fence  was 
cultivated  up  to  a  part,  and  probably  most, 
of  the  length  of  the  fence,  for  a  period  of 
more  than  20  years  prior  to  the  commence* 
ment  of  this  suit.  At  any  rate  Charles 
Krueger  used  all  the  laod  south  of  the  fence 
from  the  time  of  Its  original  construction  un- 
til 1909,  when  he  conveyed  to  his  son;  and 
the  latter  continued  to  use  the  land  for  the 
purposes  for  which  it  was  adapted. 

In  about  1912,  Thomas  JefC  Brooks  caused 
the  lands  described  In  his  homestead  patent 
fi[»  be  surveyed,  and  it  was  then  discovered 
that  the  fence  was  located  from  about  29  to 
S3  feet  north  of  where  his  south  line  would 
be,  if  established  upon  the  ground  in  exact 
accordance  with  the  description  in  his  patent. 
Apparently  nothing  was  done  by  Thomas 
Brooks  or  his  son  towards  claiming  this 
narrow  strip  of  land  until  about  191S,  when 
the  defoidant  "put  boards  in  there  *  *  * 
for  the  fence,  over  on  the  line — put  boards 
and  some  posts  about  one-fonrtb  of  the  way 
through." 

The  plaintiff  bad  a  survey  made  of  tract 
A  and  of  the  controverted  strip,  and  thus  as* 
certained  the  description  by  metes  and 
bounds  of  the  land  lying  south  of  the  fence. 
The  following  Is  a  description  of  all  the  lands 
south  of  the  fence  as  It  has  been  continuously 
maintained  since  flie  time  it  waa  boUt  about 
thirty  years  ago:  Oommendng  at  a  pi^t  20 
feet  Bontli  89  degrees  32  minntes  vest  of  the 
eunter  of  section  six  (<Q)  la  township  one  U) 
north  of  range  one  CI)  west  <a  Willamette 
meridian,  and  running  thence  south  89  de- 
grees 82  minutes  west  1,296.20  feet;  thence 
north  no  degrees  7  minntes  east  1,S40.S3  feet; 
tboice  north  89  de«r^  87  minutes  east  1,807 
leet;  thoioe  south  no  degrees  28  minutes 
west  UBas  feet,  to  the  pcdnt  of  beglnnli^. 
For  convenience  this  description  will  be 
called  tract  O,  and  for  brevity  ttie  disputed 
str^  of  land  wlU  sometimes  be  called  tract 
D.  It  must  be  in  mind  Oiat  tract  O  em- 
braces the  north  half  of  tract  A  and  also  the 
whole  of  tract  D.  The  section,  as  will  be  ob- 
•erved  from  the  measurements,  Is  an  irregu- 
lar one. 

O.  M.  Idleman,  of  Portland,  for  a^iellant. 

Norman  S.  Bichards,  of  Portland  (Richards 
&  Bldiardfl^  of  Portland,  on  the  brle^,  for 
cespondenti 

HARRIS,  3.  (after  stating  the  facta  as 
above).  [1]  It  Is  not  necessary  to  state  any 
additional  facts;  or  to  relate  any  more  of  the 
evidence  concerning  the  nature  of  the  use 
which  the  plaintiff  and  his  grantor  made  of 
the  lands  south  of  the  fence;  but  It  is  enough 
to  say  that,  although  the  evidence  in  behalf 
of  the  plalntiEF  was  contradicted  by  witness- 
«s  tor  the  detendant,  nevertheless  the  record 


dearly  shows  that  the  plaintiff  and  his  gran- 
tor have  been  in  actual  possesalon  of  and 
have  used  tract  D  under  claim  of  ownerediip 
for  considerably  more  than  10  years.  The 
fact  that  all  the  land  sonth  of  the  fence  was 
cleared,  and  the  fact  that  all  the  land  south 
of  the  fence,  which  could  be  cultivated,  was 
in  truth  cultivated  up  to  the  fence,  plus  the 
fact  that  the  fence  was  maintain^  as  the  di- 
viding line  for  eo  many  years,  Is  the  strongest 
kind  of  evidence  that  Cliarles  Krueger,  as 
well  as  his  successor,  the  plaintiff,  claimed 
ownership  in  all  the  land  south  of  the  fence. 
In  brl^,  the  evidence  shows  that  the  plaintiff 
Is  the  owner  in  fee  simple  of  tract  D  by  force 
of  a  title  acquired  by  adverse  possesalon. 
Gist  V.  Doke,  42  Or.  225,  70  Pac.  701;  Dnu- 
nlgan  v.  Wood,  68  Or.  119,  126, 112  Pac.  631; 
Stout  V.  Mlchelbook,  68  Or.  372,  114  Pac.  929. 

The  principal  attack  made  by  the  defendant 
in  his  printed  brief  is  directed  against  the 
pleadings.  The  plaintiff  filed  a  complaint 
and  an  amended  complaint  Reducing  the 
original  complaint  to  the  briefest  terms,  it 
may  be  said  that  the  plaintiff  avers  that  he 
owned  in  fee  simple  and  was  at  the  time  of 
the  filing  of  the  complaint  in  the  possession 
of  the  land,  the  description  of  which  as  glv«i 
in  the  complaint  corresponds  with  tract  A, 
and  that  he  and  his  predecessor  in  interest 
had  been  in  the  adverse  possession  of  sncb 
described  land  for  more  than  30  years;  that 
the  defendant  "^haa  a  tract  of  land  of  which 
he  is  the  owner  •  •  •  adjacent  to  and 
extending  along  the  north  boundary  line  of 
plaintifTs  said  land;  that  the  defendant 
without  the  consent  of  the  j>lalntlfl,  fordbly 
altered  upon  the  plaintiff's  said  tract  ct  land, 
and  has  dug  holes  and  erected  fences  upon 
the  said  tract  of  land,'  •  •  •  thereby  cut- 
ting off  from  i^lntUTs  said  premises  a  strip 
of  land  88  feet  wide  extradlng  along  tha  &a.~ 
tire  nnth  aide";  and  that  the  def^dant 
"daima  an  estate  or  interest  In  said  tract  or 
parcel  of  land  [tract  D]  adverse  to  plaintiff.'* 

The  d^oodant  answered,  and  admitted  that 
the  plaintiff  owned  tract  A,  and  admitted  that 
the  defendant  owned  the  adjoining  tract  on 
the  nortii;  but  the  defmdant  denied  that  ha 
had  entered  upon  the  plaintiff's  land,  as  al- 
leged In  the  comxdalnt. 

With  tiie  pnmlsalwi  of  ttie  court  tba  ^aln- 
tlff  filed  an  amoided  omnplalnt.  In  parap 
graph  n  ctf  hla  amended  oomplalnt  the  plaln- 
tlfl  aven  tiiat  he  owno  In  fee  simple  and-la  In 
poaseaskm  o£— 

"that  certain  •  •  •  parcel  of  land  •  •  • 
dcBcribed  as  follows:  [Here  appears  a  deaoii^ 
.tion  wbidi  corresponds  with  tract  AJ" 

This  paragraph  continues  thus: 

"That  all  of  the  northern  part  or  portion  of 
the  land  owned  by  the  plaintiff  [tract  O  is  here 
described]  has  b«en  and  now  is  used  by  the  plain- 
tiff and  his  predecessors  in  interest  for  pastui^ 
age  and  cultivation  purposes  for  more  ^an  SO 
years  last  past** 
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Paragnpb  ItC  arers  that  the  plaintiff  and 
hl8  predecessors  now  are,  and  hare  been  dnr^ 
Ing  all  the  time  m^Uimed  in  the  pleading— 

"in  actaal,  advene,  open,  notorioos,  continaous, 
nninterrupted,  and  peaceable  possession  of  the 
followlnK  described  parcel  or  tract  of  land,  to 
wh:  All  of  the  oortbem  part  or  portion  of  land 
owned  by  plaintiff  and  hi*  idredecessora  In  inter- 
eat  [a  deeoiptlon  of  tract  O  ii  Ime  flTen]. 
That  all  of  tbe  land  so  held  u  abore  set  forth 
the  plaintiff  and  Ua  predecesaors  in  interest 
and  his  and  their  grantors  has  been  and  now  is 
under  fence  and  nsed  by  tbe  said  plaintiff  and 
his  predecessors  In  interest  for  pasturage  and 
cuItivaticHi  purposes  for  more  tiian  80  yeal^ 
last  past,  and  said  plaintiff  and  Ids  predecessors 
in  interest  have  paid  all  taxes  and  assessments 
kried  and  assessed  on  said  tract  or  parcel  of 
land  to  date." 

Id  paragraph  IT  it  Is  allied  ttiat  the  de- 
fendant owned  a  tract  of  lan^— 

"adjacent  to  and  extending  along  the  north 
boundary  line  of  plaintiff's  said  land.  That  the 
defendant  without  the  consent  of  the  plaintiff 
forcibly  entered  upon  the  plaintiff's  said  tract 
of  land  as  hereinbefore  described  in  paraffrajA 
III  of  this  amended  complaint,  and  has  duff 
holes  and  erected  fences  upon  the  said  tract 
of  land  extending  across  the  entire  north  side 
of  plaintiff's  said  tract  of  land,  ttiereby  catting 
off  from  plaintiff's  said  described  land  a  strip 
of  land  SB  feet  In  width  extending  along  the 
entire  nortii  side  of  said  land,  thereby  attempt- 
ing to  entirely  exdnde  the  plaintiff  from  the  use 
of  said  strip  of  land.  The  said  33-toot  strip 
belongs  to  the  plalntifl  and  has  been  held  and 
used  in  actual,  adverse,  open,  notorious,  continu- 
ous, tuintermpted,  and  peaceable  possession  by 
tiie  plaintiff  and  his  predecessors  in  Interest  for 
more  than  30  years  last  paat.  aa  hereintofore 
alleged." 

Paragraph  V  repeats  tbe  averment  that 
tract  G  has  been  enclosed  by  a  fence  for  more 
than  30  years,  "has  been  held  In  actual,  open, 
adverse,  notorious,  continuous,  nnlnterrapted, 
and  peaceable  possession  by  this  plaintiff  and 
his  predecessors  In  IntereaL" 

The  defendant  Sled  a  motion  against  the 
amended  complaint;  bnt  he  answered  when 
the  court  denied  the  motion.  In  his  answer 
the  defendant  admitted  that  part  of  para- 
graph II  which  avers  that  plaintiff  owned 
tract  A,  but  denied  tbe  allegation  that  plain- 
tUF  liad  used  tract  C  for  more  than  30  years, 
denied  paragraph  III,  admitted  the  averment 
in  paragraph  IT  that  tbe  defendant  owned 
the  land  adjoining  plalntUf' s  premises  on  the 
north,  and  denied  the  remainder  of  Uie 
amended  complaint 

The  case  came  on  for  trial,  and  the  plain- 
tiff proceeded  to  examine  his  first  witness  and 
thereupon  the  defendant  objected  to  the  intro- 
dactlon  of  any  evidence  on  the  grounds  that 
(1)  a  court  of  equity  was  without  jurisdiction ; 
and  (2)  "the  complaint  does  not  state  facts 
SQffldent  to  constitute  a  cause  of  suit" 
When  this  objection  was  overruled,  the  de- 
fendant immediately  asked  for  permission  to 
file  an  amended  answer ;  but  the  court  denied 
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tbe  motiiHi,  saying  In  explanatUm  of  fbo  Till- 
ing: 

"It  is  rather  late  to  come  In  and  ask  for  an 
amendment  during  trial,  unless  a  very  clear  case 
Is  made  out,  and  I  doubt  whether  you  have 
done  that." 

The  proposed  amended  answer  contained 
some  afflrmatlTe  matter.  In  substance  this 
affirmative  matter  states  Uiat  the  defendant 
owns  tract  B  and  that  the  plaintiff  owns  an 
adJacCTt  tract  on  the  south,  which  is  describ- 
ed In  the  proffered  pleading  by  metes  and 
bounda  This  description  by  metes  and 
bounds  of  the  land  which  the  defendant  al- 
lies la  owned  by  the  plaintiff  ia  In  reality- 
only  another  way  of  describing  tract  A.  It 
Is  thai  allied  ttiat  the  true  boundary  line 
between  the  premises  owned  by  the  plaintiff 
and  those  owned  by  the  defendant  Is  a  line 
drawn  between  tracts  A  and  B. 

[2]  The  defendant  filed  an  answer  to  the 
original  or  first  complaint,  and  If  the  cause 
bad  betti  tried,  on  those  two  pleadings  the  Is- 
sue for  trial  would  hare  related  to  a  strip 
33  feet  wide  extending  across  tbe  north  end 
of  tract  A,  Instead  of  a  strip  across  tbe  nortb 
end  of  tract  O.  The  defraidant  knew  That  the 
plalntifl  was  complaining  about,  and  be  knew 
what  tbe  plaintiff  was  attempting  to  pat  In 
Issue  tot  trlaL  Tbe  defendant  was  not  and 
could  not  have  been  surprised  by  the  ammd- 
ment  The  plalntifl  intended  to  litigate  the 
38-foot  strip  wUeb  was  in  dispute  hetweoi 
the  parties  and  tiie  defendant  conld  not  have 
been  misled  as  to  the  Intention  of  tbe  plaln- 
tUL  Instead  of  describing  tract  O,  tbe  plain- 
tiff described  tract  A.  The  plaintiff  stated 
a  cause  of  suit,  but  It  Is  manifest  that  a  <dear 
mistake  was  made  by  tbe  plaintiff,  and  it 
was  entir^  proper  In  the  furtherance  of  jus- 
tice and  on  the  authority  of  many  analogous 
precedents  for  the  court  to  permit  Uie  flUng 
of  an  amended  comidalnt  Baldock  t.  At- 
wood,  21  Or.  73,  79.  26  Paa  1058;  Koshland 
V.  rite  Association,  81  Or.  862,  860,  49  Paa 
865;  Farmer's  Bank  v.  Sallnfe  38  Or.  88i» 
40i,  64  Faa  100;  Gbilstaison  T.  MelBon,  38 
Or.  473,  476,  63  Pac.  648;  BhUngs  T.  Ifarion 
County,  50  Or.  30,  91  Faa  22. 

[9]  The  defendant  argues  that  a  court  of 
equity  is  without  jurlsdlcticm.  The  plaintiff 
was  in  actaal  possession  of  all  the  land  south 
of  the  fence  whea  he  began  this  suit  The  ev- 
idence for  the  plaintiff  was  to  the  effect  that 
he  was  and  had  been  in  possession  of  the  dis- 
puted land.  The  defendant,  when  testifying 
as  a  witness,  stated  that  be  did  not  claim 
that  he  had  been  In  possession  of  tract  D; 
but,  on  the  contrary,  he  expressly  admitted 
that  the  plaintiff  had  been  In  possesion  of 
all  the  land  south  of  the  fence.  It  is  there- 
fore admitted  that  the  plaintiff  was  In  pos- 
session. The  plaintiff  was  not  obliged  to 
wait  for  the  defendant  to  commence  an  ac- 
ti<m  In  ejectment.   The  r'*^"t<'f  could  not 
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proaecnte  an  teflon  fa  fllectment,  and  conse- 
qnoitly  a  suit  In  txpjXty  was  the  only  remedy 
aTailable  to  him;  and,  having  availed  himself 
of  the  remedy  affwded  a  ndt  In  eanlty, 
he  hhd  a  right  to  have  tba  title  adjudicated. 
McLeod  T.  Lloyd,  43  Or.  260,  276,  71  Pac. 
795,  74  Pa&  401;  Oom^ys  Hendricks,  65 
Or.  B8S,  084, 106  Pac.  lOia  Indeed,  a  suit  to 
quiet  title  would  he  a  mlancmier,  and  no  rem- 
edy at  allt  If  In  the  drcnmstances  preswted 
here  fbe  lOalntlfl  coold  not  hare  his  title  tried 
oat  and  determined.  As  was  said  by  Judge 
Deady  In  Starr  ▼.  Stark,  1  Sawy.  270,  276, 
Fed.  Cas.  No.  13,816,  by  a  final  decree— 

"the  title  to  the  premises,  as  between  the  par- 
ties, Is  determined,  and  all  qnestions  or  matters 
affecting  sodi  title  are  oondoded  hereby.** 

Se^  also.  Savage  v.  Savage^  Bl  Or.  167, 170, 
04  Pac.  182 ;  Moores  t.  Clackamas  Coun^,  40 
Or.  S36. 640^  67  Pac.  662. 

Most  of  the  cases  relied  upon  by  the  defoid- 
ant  were  salts  to  establish  boundary  lines. 
This  is  not  a  suit  to  establish  a  boundary 
lino ;  nor  is  It  an  attempt  by  a  claimant  out  (mF 
possession  to  quiet  his  atle  as  a^^dnst  a  per^ 
son  in  possession. 

[4]  The  defendant  complains  because  the 
court  refused  to  permit  him  to  file  his  pro- 
posed amended  answer.  fHie  amended  com- 
plaint was  filed  on  November  28,  1917,  and 
an  answer  to  this  amended  complaint  was 
filed  at  some  time  not  definite  disdosed  by 
the  records.  The  case  came  on  for  trial  on 
March  27, 1918,  and  on  that  day  the  defoid- 
ant  oCEered  to  file  the  amended  answer.  It 
is  not  necessary  to  determine  wbethur  thB 
alleged  delay  of  the  defendant  al<me  Justified 
the  ruling  of  the  court,  for  the  reason  titiat  no 
substantial  right  of  the  defendant  was  Inju- 
riously affected.  The  answer  which  had  al- 
ready been  filed  permitted  tlie  defendant  to 
offer  all  the  evidence  whldh  could  have  been 
admissible  under  any  of  the  issues  wliltdi 
could  properly  have  been  raised  by  the  pro- 
posed amended  answer.  It  must,  ot  course,  be 
remembered  that  this  is  a  suit  to  quiet  title, 
and  the  def«idant  could  not  convert  it  into 
a  suit  to  establish  a  boundary  line  by  .the 
mere  filing  of  an  answer  seeking  the  establlshr 
ment  of  a  boundary  line.  The  defendant  was 
permitted  to  tell  the  whole  of  hie  story  about 
the  controverted  laud,  and  the  decree  of  the 
trial  court  was  rendered  after  hearing  and 
coD^dering  all  the  evidence  offered  by  both 
parties. 

The  amended  complaint  contains  much  un- 
necessary matter.  It  would  have  be^  enough 
if  the  plaintiff  had  alleged  ownership  and  po»- 
session  and  that  the  defendant  claims  an 
adverse  interest,  as  taught  in  the  following 
and  other  precedents:  Cooper  v.  Blair,  fiO 
Or.  894,  397,  92  Pac.  1074;  Savage  v.  Savage, 
ei  Or.  167,  170.  94  Pac.  182 ;  Stanley  v.  Top- 
ping, 71  Or.  600,  604,  143  Pac  632;  Mascall 
V.  Murray,  76  Or.  637,  645.  149  Pac.  621. 

The  amended  complaint  sufficiently  alleys 
that  the  plaintiff  Is  In  possession  of  tract  C. 
We  think,  too^  that  it  can  be  said  that  the 


pleading  avers  that  flw  r** ******  owta  tract 
O.  In  paragn^  n  Is  Uw  averment  "that  aU 
of  the  nwthern  part  or  portion  of  fiie  land 
owned  by  tbe  ^Intifl  commoictng  at  a 
point,**  and  tben  fiAUnra  a  dascription  Dy 
metes  and  bounds  of  tract  OL  Again,  In  par- 
agraph ni  w«  find  the  allegation  Oat  "aU 
of  the  norOiem  part  or  porUm  of  land  own- 
ed by  plaintiff  and  his  predecessors  In  Into^ 
est,  oommeDclng  at  a  pdnt  30  feet,"  and  Itien 
there  Is  a  dwcrlptitnt  of  tract  O.  The  com- 
plaint aven  In  poEdtlve  language  that  flie 
plaintiff  owns  In  fee  simple  and  Is  In  posses- 
don  of  tract  A. 

[6, 1]  The  avermoits  of  owntfship  are  not, 
it  is  true,  made  with  commendable  direct* 
ness,  and  yet,  when  taken  In  connection  with 
the  rest  of  the  pleading,  we  think  ttiat  it  can 
be  said  that  the  plaintiff  alleges  that  he  is  the 
owner  of  tract  O.  Moreover,  the  pleading  al- 
so recites  the  source  of  the  plaintiff's  title 
and  alleges  the  probative  facts  upon  which 
the  claim  of  ownership  is  rested.  The  amend- 
ed complaint  sufficiently  alleges  ownership  to 
support  the  decree,  and  even  though  it  be  as- 
sumed that  the  pleader  must  allege  the  source 
and  ingredients  of  lils  title,  still  it  may  fair- 
ly be  said  that  the  amended  complaint  suffl- 
cleutly  alleges  title  by  adverse  possessicm  and 
the  elements  requisite  for  such  title.  2  G.  J. 
259,  and  notes.  No  good  purpose  could  pos- 
sibly be  served  by  remanding  the  cause  for 
a  new  trial,  since  it  is  fair  to  presume  that  a 
new  trial  would  disclose  no  additional  Infor- 
mation, and  when,  too,  It  Is  ai^rent.  as  it 
is  here,  that  a  new  trial  would  amount  to 
nothing  more  than  a  second  hearing  of  the 
same  evidence  which  has  already  t>een  once 
heard,  and  from  which  it  clearly  appears  that 
the  plaintiff  acquired  a  fee-simple  title  to 
tract  D  in  virtue  of  adverse  possession.  Ad- 
verse possession  for  the  requisite  period  vest- 
ed title  in  the  possessor  of  tract  D  by  opera- 
tion of  law.  McElnuey  v.  Blndman,  86  Or. 
645,  648,  160  Pac  93,  1  A.  L.  R.  1476;  Park- 
er V.  Kelsey,  82  Or.  334,  843,  161  Pac.  604; 
Spath  V.  Sales,  70  Or.  269,  273,  141  Paa  160. 

UpoD  the  whole  record  we  think  that  the 
decree  of  the  trial  court  is  correct,  and  that 
the  pleadings  are  sufficient  to  support  the  de- 
cree. The  decree  is  therefore  affirmed. 

BBAN,  BURNETT,  and  JOHNS,  JJ.,  concur. 

On  Petitiott  to  Modify  Decree  as  to  Costs. 

HARRIS,  J.  In  an  opinion  rendered  recent^ 
ly,  the  decree  from  wl^di  the  defendant  ap- 
pealed was  affirmed.  Nothing  was  said  in  the 
opinion  about  costs,  and  for  that  reason  an  af- 
firmation of  the  decree  would  allow  tbe  resiWDd- 
ent  to  recover  his  costs  and  disbursements  from 
the  appellant.  The  defendant  baa  ffled  a  peti- 
tion asking  that  the  decree  be  modified  to  the 
ertent  of  disallowing  costs  to  either  party.  The 
trial  court  refused  costs  to  either  party,  and  <B- 
rected  each  to  pay  his  own  disbursement!.  We 
think  that  under  all  the  circumstances  of  ttiis 
case  each  ^arty  should  pay  bis  own  diebntM- 
ments  In  this  court.  It  is  therefore  ordered  that 
tbe  decree  appealed  from  be  affirmed,  withoat 
costs  to  either  party  in  eidier  court. 

BBAN,  BURNETT,  and  JOHNS.  JJ..  concar. 
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(Supreme  Court  of  Colorado.    Jane  2, 
ReheariDK  Denied  Oct.  6,  19190 

1.  JuDaxmr  «=>496— Phbbumptioh  or  jitbis. 

DICTION  ON  COIXATBBAI.  ATTACK. 

On  collateral  attack  on  a  prior  decree,  un- 
tesa  the  judgment  ndl  affinnatlTely  ahowa  the 
eonnty  conrt  acted  without  Jnrladictlon  as  to 
one  ^fendant,  its  juriadiction  to  enter  the  de- 
cree agdnst  him  win  be  concludvely  preanmed. 

2.  Pbocbss  «=396(2)— SumoiKNCT  or  a.tfi- 

DAVIT  FOB  8EHVICE  BT  PUBLICATION. 
Affidavit  for  aervice  bj  publication  on  18 
20  defendant!  held  a  suffident  compliance 
-with  Min^  Ann.  Code.  |  41,  aa  ahowing  that 
defendants,  beside  the  10  which  It  atated  reaided 
out  of  the  state,  were  either  nonreaidents,  or 
fafld  departed  from  the  state  without  intention 
of  returning,  or  had  concealed  themselves  to 
avoid  service,  so  that  personal  service  could  not 
be  made  within  the  state. 

3.  Pbocebb  <8=>96  C2)— SumciKNOT  or  atfida- 

TIT  FOR  81BTZCB  BT  PUUJCATION  ON  A  NON- 
BBBIDNtT. 

Affidavit  for  service  by  publication  hdd 
•nffident  as  stating  that  the  poet  office  address 
of  a  nonresident  defendant  was  not  known  to 
affiant,  so  that  the  court  had  Jurisdit^ou  to 
enter  decree  against  such  defendant.  » 

Error  to  District  Court,  Xnma  County; 
H.  P.  Bmke,  Jndgew 

Action  by  tbe  GharleB  B.  Marrin  Invest- 
ment  Company  against  Carmon  A.  Uanshue 
and  others.  To  review  Judgment  for  plaln- 
Utf,  defeodanta  bring  error.  Beversed,  and 
cause  ronanded. 

Tbe  parties  will  be  designated,  as  In  the 
lower  conrt,  plaintiff  and  defendants.  The 
title  emanatlDg  from  the  United  States  to  the 
8.  W.  11—  3—48,  Yuma  county,  Colo., 
vesta  by  certain  mesne  conveyances  in  the 
plaintiff,  the  Marvin  Investment  Company, 
defendant  In  error,  unless  divested  by  the  ti- 
tle of  Mary  E.  Hanshue,  defendant  below  and 
plaintiff  in  error.  Hanshue  deraigns  title 
from  a  tax  deed  to  Muntztng  and  Murray, 
and  a  subsequent  action  by  them  in  the  coun- 
ty court  to  Qulet  title.  In  December,  1901, 
Mnntztng  and  Murray  obtained  the  tax  deed 
to  the  land,  and  October  17, 1901,  commenced 
action  In  the  county  court  of  Yuma  county 
to  quiet  title  against  tbe  following  defend- 
ants: Pearl  Hurst,  W.  BL  Hurst  Lawrence 
B.  Wharton,  Perlilomen  Valley  Building  & 
Loan  Association,  Ll  E.  Beadi,  Bmest  Ia 
Diffendefer,  George  B.  Benaont,  Ira  J.  Kirfo- 
Patrick,  Susie  D.  Gage,  H.  P.  Law,  Oswald 
Oliver,  Flora  L.  Aldrlch,  Sylvanus  Aldrlch, 
Asa  Beed,  M.  Estes,  Elbert  A.  Hlgglos,  Sarah 
K.  Haydw,  Wallace  N.  Herbert,  Bllsa  Tlb- 
batts,  and  Tbomas  H.  Ungmr. 

SomixKms  was  duly  Issued  to  all  the  de- 
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fendants,  and  return  made  thereon  that  none 
of  them,  except  Estes,  could  be  found. 
Thereupon  August  Muntziug  filed  bis  affida- 
vit for  publication  band  upon  the  fbUowing 

Code  provision : 


"Service  by  publication  shall  be  allowed  only 
after  summons  issued  and  return  thereon  made* 
that  the  defendant,  after  diligent  search,  cannot 
be  found.  After  such  return,  not  less  than  ten 
days  iftcr  issue  of  summons,  publication  shall 
be  made  by  order  of  the  clerk  of  the  proper 
conrt,  bat  ^aU  be  made  only  In  cases  of  attach- 
ment,  foreclosure,  claims  and  delivery,  or  other 
proceedings  where  specific  property  is  to  be 
affected,  or  tbe  procedure  is  such  as  la  known 
as  a  proceeding  in  rem.  After  return  is  made, 
as  aforesaid  the  case  being  such  as  hereinbefore 
mentioned  the  plaintiff  or  one  of  the  plaintiffs 
may  file  in  the  office  of  the  proper  derk  an  affi- 
davit stating  that  tbe  defendant  resides  out  of 
the  state,  or  haa  departed  from  the  state  with- 
out intention  of  returning,  or  concealed  hlmaelf 
to  avoid  the  service  of  process  and  giving  his 
post  office  addresa,  if  known,  or  stating  his  post 
office  address  is  not  known  to  affiant,  whereupon 
the  order  of  publication  shall  be  made  by  the 
clerk."   Mills'  Ann.  Code,  i  41. 

The  affidavit,  omitting  the  caption,  la  In 
words  and  figures  as  follows: 

"August  Muntzlng  bdng  first  duly  sworn,  on 
his  oath  says:  That  he  la  one  of  tbe  plaintiffs 
In  the  above-entitled  action,  and  that  the  plain- 
tiff George  Murray  is  a  nonresident  of  the  state 
of  Colorado ;  that  snmmtHia  has  been  issued  to 
the  sheriff  of  Ynma  county  in  the  aald  action 
and  his  return  thereon  made  not  less  than  ten 
days  after  the  Issue  of  said  summons  that  ^e 
defendants— except  the  said  M.  Estes— and  each 
and  every  of  them  after  diligent  search  cannot 
be  found;  that  the  complaint  in  said  action  was 
filed  with  the  clerk  of  said  court  on  the  18th 
day  of  October,  A.  D.  1904 ;  that  said  action  is 
brought  to  remove  all  clouds  from,  and  quiet 
in  the  plsintiffB,  the  tides  to  oerttin  lands  and 
premises  rituate  in  ssid  county  of  Turns,  In  the 
state  of  Colorado;  that  the  said  defendants, 
Lawrence  B.  Wharton,  L.  B.  Beach,  Ernest  L. 
Diffendefer,  Susie  D.  Gage,  H.  P.  Law,  Oswald 
Oliver,  Flora  L.  Aldrlch,  Sylvanus  Aldrich,  Asa 
Reed,  and  Sarah  M.  Hayden,  reside  out  of  the 
state  of  Colorado,  and  the  said  defendants, 
Perklomon  Valley  Building  St  Loan  Association, 
George  E.  Eermont,  Ira  J.  Kwkpairider  Elbert 
A.  Higgins,  Wallace  N.  Herbert,  BUsa  Tlbbetts, 
Pearl  Hurst,  and  W.  E.  Hurst  &  Thomas  H. 
Ungcr,  either  reside  out  of  the  state  of  Colorado 
or  have  departed  therefrom  without  intention 
of  returning,  or  conceal  themselves  to  avoid  the 
service  of  process;  and  that  said  defendants  and 
each  and  e\'ery  of  them  cannot,  after  due  dili- 
gence, be  found  within  the  state  of  Colorado, 
and  this  affiant  in  support  thereof  states  the 
following  facts  and  circomatances:  That  affiant 
has  made  frequent  and  diligent  search,  and  In- ' 
quir;  of  F.  H.  Hammond,  Matt  Dldison,  Frans 
Kissling,  and  many  other  resident  settlers  re- 
siding nearest  the  lands  involved  in  this  action 
and  also  Inquired  for  their  whereabouts  and 
post  office  addresses  of  J.  M.  Abbott,  one  of  the 
oldest  inhabitants  of  said  Yuma  county,  of  W.. 
H.  Conover,  postmaster  of  Yuma,  Gdo.,  flie  post 
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office  nearett  said  lands,  and  of  J.  B.  Campbell, 
treaBOTer,  and  W.  D.  McOInnls,  county  derk 
of  Toma  county,  Colo.,  and  none  of  tbem  know 
or  would  or  could  inform  affiant  of  th^r  present 
Whereabouts  or  post  office  addresaes,  and  affiant 
has  made  and  caused  to  be  made  diligent  in- 
quiry and  search  for  officers  and  agents  of  said 
Perkiomen  Valley  Building  &  Loan  Association 
apon  whom  process  against  said  assoclatton 
coold  lawfully  be  served,  and  none  can  be  found 
upon  whom  to  make  sach  service  herein,  and 
affiant  has  examined  the  files  and  records  of 
said  Yuma  county  and  finds  no  affidavit  of  co- 
partnership or  association  of  or  for  said  defend- 
ant association  filed  or  recorded  therein,  and 
personal  service  of  the  summons  herein  on  said 
assodation  cannot  be  made  as  affiant  verily  be- 
Uerea,  and  affiant  la  informed  and  believes  that 
the  several  defendants  bereinbefon  named  and 
each  and  every  of  them  are  not  within  this 
state,  and  that  the  post  office  addresses  of  the 
foUowing  named  defendants  are  as  follows:  Of 
Oswald  Oliver,  Flora  L.  Aldrich,  Sylvanus  Al- 
drich,  Asa  Reed,  and  Sarah  M.  Hayden  and 
of  each  of  them  is  Hastings,  Neb.,  and  that  the 
pott  office  addresaet  of  the  other  of  the  herein- 
b^ore  named  defmdantt  are  miknoien  to  affiant. 
That  affiant  has  made  diligent  inqniry  to  find 
said  defendants,  but  cannot,  aiter  due  diligence, 
find  tbem  or  any  of  them  (except  the  said  M. 
Estes),  first  above  named  and  excepted,  within 
this  state. 

"Thst  the  affiant  therefore  says  that  personal 
service  of  said  summons  cannot  be  made  on  said 
defendants  or  any  of  them,  and  prays  for  an 
order  that  service  of  the  same  may  be  made  on 
them  by  publication  thereof." 

Thereupon  an  order  waa  duly  entered  for 
publication  of  sammons.  January  80,  1905, 
precipe  was  filed  for  default  and  Judgment 
February  let.  Judgment  and  decree  was  en- 
tered against  all  tlie  defendants  quieting  tbe 
title  in  MuntziDg  and  Murray.  This  Judg- 
ment  recites  tiiat  Qie  court  has  Jurisdiction 
of  all  the  defendants,  and  orders  and  decrees 
th&t  Muntslng  and  Murray  are  the  owners 
and  ttuit  none  of  defendants  have  any  rl^ht, 
title,  or  interest  In  the  land.  This  includes 
Ira  Jt.  firfcpatrf^,  plaintUPs  Inunedlate 
grantor.  Montzing  uid  Murray  thai  convey- 
ed the  land  to  Cannon  A.  Han  shoe,  and  he 
conveyed  it  to  Mary  D.  Kennedy,  now  Mary 
BL  Hantdiue. 

FlaintifE  began  tiie  present  action  Septem- 
ber 10,  1915,  In  the  district  court  to  quiet 
title  to  the  land  in  It,  which  was  unoccupied. 
Cannon  A.  and  Mary  E.  Hanahue  answered 
separately.  Her  first  ^ense  is  a  general 
denlaL  The  second  alleges  the  tax  deed  to 
Muntzlng  and  Murray  as  color  of  title  and 
payment  of  taxes  In  good  fiilth  for  seven  suc- 
cessive years.  Her  third  defense  alleges  tl- 
'tle  in  her  under  and  by  virtue  of  the  decree 
In  Uie  action  quieting  title  against  plalntUTs 
grantors,  and  payment  under  the  decree  of 
taxes  for  seven  succes&dve  years  as  color  of 
title  and  in  good  faith.  His  answer  alleges 
title  in  her.  It  was  stipulated  on  the  trial 
that  the  title  emanating  from  the  United 
States  is  in  the  Marvin  Investmoit  Company 


unless  oOmrwlae  divested  by  the  title  of  Han* 
shu^  and  that  irtiaterar  title  vested  in  Munt- 
zlng and  Murray  vested  at  ttie  beginning  of 
this  action  In  HanShue.  Hanshne  Uien 
offered  In  erldokce  the  Judgment  roll  in  the 
county  court  action  to  quiet  title  for  the  pur- 
pose of  showing  diat  ^  title  clalined  by 
plaintiff  had  been  divested.  This  was  oth 
Jected  to  upon  Oie  ground  the  Judgment  x<M 
affirmatively  showed  upon  its  fitoe  that  the 
court  was  without  jurisdiction  to  enter  the 
decree  because  It  was  based  upon  a  void  af- 
fidavit for  publication  of  summons;  the 
claim  being  that  the  affidavit  was  stated 
in  the  alternative  or  disjunctive  and  did 
not  state  that  tSie  post  oflUce  address 
of  In  J.  flrfcpafrtofe  was  ankDown  to  af- 
fiant The  objection  was  sustained,  and 
the  court  found  plaintiff  was  the  owner  tit 
the  land  In  fee  simple,  and  that  defendants 
had  no  right  title,  or  int»«st  therein,  and 
by  decree  entered  December  8,  1916,  quieted 
the  title  in  plaintiff,  and  defei^dants  bring  the 
case  here  on  error. 

M.  M.  Bnlkeley,  of  Wray,  Stlner  ft  Bos- 
lough,  of  Hastings,  Neb.,  and  Allen  ft 
ater,  of  iDenver,  for  plalntUEs  in  error. 

John  F.  Mall,  of  Denver,  for  defendant  In 
error. 

G^RRIGUBS,  C.  J.  (after  stating  the 
facts  as  above),  [t]  Unless  the  decree  qulet- 
ii^  title  In  Munt^ng  and  Murray  Is  void,  it 
establishes  title  in  Hancdrae,  Indqpaident  of 
the  validity  <^  fha  tax  deed.  The  point  is 
whether  the  county  court  had  Jurisdiction  to 
enter  the  particular  decree  as  against  Ktrh" 
patrUik,  plaintiff's  immediate  grantor.  In 
this  collateral  attack,  unless  the  Judgment 
roll  affirmatively  shows  that  the  county 
court  acted  without  Jurisdiction,  Its  Jurisdic- 
tion to  enter  the  decree  will  be  cmdusivelj 
presumed.  Van  Wagoien  v.  Carpenter,  27 
Cola  444,  ei  Pa&  60S;  Burrls  v.  Craig,  84 
Cola  S8S,  82  Fac.  044;  Farmers'  U.  D.  Ca 
V.  Bio  Grande  O.  Co,  37  Cola  512,  86  Paa 
1042;  Mortgage  Trust  Ca  v.  Bedd,  38  Cola 
4S8,  88  Pac.  473,  8  L.  R.  A.  (N.  8.)  215,  120 
Am.  at  Bep.  132;  Trowbridge  v.  AUen,  48 
Colo.  419,  110  Pac.  taSi  ffimptre  Banch  ft 
Cattle  Ca  v.  Ooldren,  51  Cola  116,  117  Pac. 
1006;  Kavanagh  v.  Hamilton,  63  Cola  1S7, 
126  Paa  512,  ABU.  Cas;  1914B,  76;  Pinnacle 
O.  M.  Oa  T.  Ptvst  64  Cola  451,  ISl  Paa 
41S. 

Plaintiff  contended  on  the  trial  and  etm- 
traids  <m  review,  that  the  affidavit  diows  af- 
firmatively upon  Its  face  a  noncompliance 
with  the  statute^  and  <d)Jected  to  the  Judg- 
ment roU  upon  this  ground,  and  the  lower 
court  sustained  the  obJectlcHi. 

The  Code  41)  provides,  after  retain  is 
made  that  the  defendants  cannot  be  found, 
plaintlfl  may  file  *^n  affidavit  stating  Out 
the  defendant  resides  out  of  the  state,  or  has 
departed  from  the  state  without  Intention  of 
returning,  or  concealed  himself  to  avoid  the 
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service-  of  procMB  and  giving  his  post  office 
address,  if  IcDowiii  or  ttating  M»  po$t  offloe 
aadre$t  ft  not  Imoum  to  afflawt." 

Tbere  were  twenty  defendants.  One  was 
pnreonally  semed,  and  ^nineteen  were  at- 
tonpted  to  be  served  by  publication  of  sum- 
mons. The  affidavit  names  ten,  which  It 
specifically  states  reside  ont  of  the  state  of 
Colorado,  and  the  post  office  address  of 
five  of  these  is  given,  and  names  nine  others 
{including  Kirkpatrlck),  which  it  spedflcaUy 
states  either  reside  oat  <^  the  state  or  have 
departed  therefrom,  or  conceal  themselves 
to  avoid  process,  and  that  none  of  the  above- 
named  nineteen  defoidants  can  be  foond 
within  the  state,  and  states  that  affiant  is  In- 
formed and  believes  that  none  of  them  are 
within  this  state,  and  that  the  post  office  ad- 
dress of  the  following,  Oswald  Oliver,  Flora 
Jj.  Aldrich,  Sylvanus  Aldrlch,  Asa  Reed,  and 
Sarah  M.  Bayden,  is  Hastings.  Neb.,  "and 
that  the  po$t  office  addre$$e*  of  the  other 
of  the  hereinbefore  named  defendants  are 
mnknoicn  to  afflant." 

The  first  contention  Is  that  the  averment 
in  the  alternative  or  dl^nactive  that  de- 
fendants reside  ont  of  the  state  or  have  de- 
parted from  the  state,  or  conceal  themselves, 
is  not  a  statement  of  a  prerequisite  required 
by  the  Code.  This  identical  question  was 
befwe  us  in  Greene  t.  Gibson,  53  Ooio.  846, 
848,  127  Fac.  2S»,  where  we  said: 

"Certain  of  die  defendants  la  the  action  In 
the  county  court  were  served  by  publication. 
The  affidavit  upon  which  the  order  for  this 
service  was  made  stated  that  tfaeee  parties  'ei- 
ther reside  oat  of  the  state  of  Colorado,  or  have 
dejiarted  therefrom  without  intention  of  retnm- 
ing,  or  conceal  themselves  to  avoid  the  service 
of  prooass,  and  that  said  defendants  and  eadi 
and  every  of  them  cannot,  after  doe  diligence, 
be  foond  within  the  state  of  Colorado.*  The 
aSant  then  states  facts  from  which  It  appears 
that  he  had  exercised  due  diligence  to  ascertain 
the  whereabouts  and  post  office  addresses  of 
these  parties;  that  he  was  unable  to  do  so,  and 
that  their  post  office  addresses  were  unknown 
to  him.  The  objection  urged  to  the  affidavit  is 
that  as  the  Code  (section  41,  Mills)  provides 
that  service  may  be  made  by  publication  when 
It  appears  by  proper  affidavit  Uiat  ^the  defend- 
ant resides  out  (rf  the  state,  or  has  departed 
from  the  state  without  intention  of  returning, 
or  concealed  himself  to  avoid  the  service  of  pro- 
cess,* it  is  insufficient,  because  it  must  appear 
from  the  affidavit  either  that  the  defendants 
reside  oat  of  the  state,  or  have  departed  there** 
from  without  the  intention  of  returning,  or 
concealed  themselves  to  avoid  the  service  of 
proeess,  and  to  state  that  they  have  done  <me  or 
the  other  in  the  diajunctive  does  not  state  posi- 
tively tiiat  they  had  done  dther.  One  of  the 
essential  facta  which  must  appear  in  an  affi- 
davit for  publication  of  summons  is  that  the 
statutory  ground  for  such  service  exists;  that 
is,  that  the  defendant  cannot  be  personally  serv- 
ed with  summons  within  the  state,  for  the  rea- 
■on  which  the  Code  specifies.  Where,  then,  as 
in  the  ease  st  bar,  it  appears  tram  the  affidavit 
for  publication  fiiat  the  affiant,  after  due  dili- 


gence, is  nnable  to  learn  the  whereabouts,  re^- 
dence,  or  post  office  address  of  a  defendant, 
coupled  with  the  furtlier  statemente  that  he 
either  resides  out  of  the  state,  or  has  departed 
therefrom  without  the  intention  of  returning,  or 
conceals  himself  to  avoid  the  service  of  process, 
it  logically  follows  that  the  defendant  Is  dtfaer 
a  nonresident  of  the  state,  has  departed  from 
the  state  without  the  intention  of  returning  or 
conceals  himself  to  avoid  the  service  of  proeeM. 
In  our  oplBicB,  tin  affidavit  was  suffldoit.'' 

[I]  It  must  appear  that  ttuMse  served  1^ 
ptdillcatlon  could  not  be  personally  swved 
within  the  state.  The  affidavit  states  pos- 
itively that  none  of  the  nineteen  defendantSt 
after  dUigent  search,  can  be  found  wlQiln  the 
State,  and  that  affiant  Is  Informed  and  be- 
lieves that  none  ctf  them  are  within  the  state.- 
It  names  ten,  whidi  it  strntes  positively  i«- 
alde  ont  of  13ie  state,  and  nine,  wbi<h  it  says 
either  retfde  out  of  the  state  or  have  de- 
parted therefrom,  or  secrete  themselves.  It 
then  states  that  ftm  post  oflloe  address  of  fire 
of  the  ten  is  Hastings,  Neb.,  and  that  tin 
post  office  addresses  of  the  other  fonrteoi 
are  unknown  to  afllant  We  think  it  snffl- 
denUy  appears  tnm  the  affidavit  that  the 
nine  defendants  named  therein  were  either 
wmresidents  or  had  dei^rted  from  (he  state 
without  any  Intention  of  KtnminK  or  had 
concealed  themselves  to  avoid  service  of 
process,  and  that  personal  service  ooold  not 
be  made  upon  them  within  the  state  of  Golo- 
radOk  and  that  this  showing  was  a  sufficient 
compliance  with  the  requirements  of  the 
Code  to  authorise  the  publication  of  sum- 
mons. 

It  Is  dalmed  that  the  Court  of  Appeals,  In 
Gibson  V.  Wa^er,  25  Colo.  A^k  12d,  130 
Pac.  93,  held  otherwise.  That  case  was  re- 
versed upmi  another  ground  which  we  are 
about  to  considnr,  and  It  Is  hard  to  tell  from 
the  oplidon  whether  the  court  intended  to 
hold  the  pid>llcatl(Hi  ot  eommons  -nSA  aa 
account  of  the  p<rfnt  we  are  now  dlscuasin^ 
If  it  did,  we  do  not  agree  with  ttie  opinion. 
It  is  our  Judgment  that  tin  opinion  of  this 
court  in  the  case  of  Greene  t.  Gibson,  68 
Cola  84fi,  127  Pac.  289,  should  be  fdUowed. 

[S]  The  specific  point  vjfoa  which  the  pres- 
ent case  turns  is  whether  the  affidavit  states 
that  the  post  office  address  of  Ira  J.  Kirkpat- 
rtok  la  not  known  to  affiant  The  affidavit  is 
void  unless  it  meets  this  requirement,  and 
the  court  had  no  Jtirisdiction  to  enter  tba 
decree.  Barring  the  lands  and  deftaidants, 
the  affidavit  in  the  present  case  and  in 
Greene  t.  Gibson,  63  Cola  848,  127  Pac. 
289,  and  in  Gibscm  t.  Wagner,  26  Oola  Ank 
129, 186  Fac;  93,  is  said  to  be  idenfleaL  De- 
fendant in  error  urges  we  should  affinn  the 
case  upon  the  doctrine  announced  by  the 
Court  of  Appeals  In  the  Gibson-Wagner  Oasa 
This  announces  no  new  rule  of  taw.  It  ludds 
that  plalntifF  must  give  the  post  office  ad- 
dress of  the  defendant,  tt  known,  or  state 
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th<\t  It  was  not  known  to  affiant.  This  Is 
the  Code  requirement,  and  we  agree' with  the 
law  as  announced  by  the  Court  of  Appeals 
on  this  point.  If  the  affidavit  Is  the  same  as 
In  the  present  case,  then  It  Is  with  the  state- 
ment  of  the  case,  and  not  the  law,  that  we  do 
not  agree.  If  the  atllaavlts  are  identical,  we 
think  the  Court  of  Appeals  opinion  mis- 
states the  affidavit.  The  opinion  states  there 
is  no  avermeut  In  that  affidavit  that  the 
post  office  address  of  the  defendant  Is  not 
known  to  the  affiant.  If  that  Is  true,  the  de- 
cision Is  right;  but  If  tt  misstates  the  facts, 
the  law  announced  by  the  opinion  Is  rlt;lit, 
but  the  ease  was  incorrectly  decided.  The 
opinion  In  that  case  states  that  It  Is  based 
upon  an  affidavit  which  reads  as  follows: 

'  "Affiant  is  informed  and  believes  •  *  *  that 
tbe  post  office  addresses  of  the  other  of  the 
hereinbefore  named  defendants  are  unknown 
to  affiant" 

The  affidavit  In  the  present  case  states 
that  tbe  post  office  address  of  five  of  the  de- 
fendants, naming  them,  is  Hastings,  Neb., 
and  tJiat  the  post  offioe  addre$9e*  of  the  oth- 
er of  the  hereinbefore  named  defendant* 
are  unknown  to  a^nt.  Ira  J.  Kirkpatricte 
is  one  of  the  hereinbefore  named  defendants, 
so  it  states  that  his  post  office  address  Is 
unknown  to  affiant.  The  effect  produced  by 
the  use  of  three  stars  in  the  Gibson-Wagner 
Case,  as  will  he  seen  by  examining  and  com- 
paring the  language  quoted  there  on  page 
131  of  25  Colo.  App.,  on  page  94  of  136  Pa& 
93,  with  the  affidavit  here,  Is  to  cause  a  mis- 
statement of  the  facts.  If  the  affidavits  are 
tbe  same.  The  affidavit  In  the  present  case 
Is  in  one  sentence,  of  which  "says"  is  the 
predicate.  The  affiant  says,  among  other 
things,  that  he  Is  one  of  the  plaintiffs,  and 
(says)  "affiant  Is  informed  and  believes  that 
the  several  defendants  hereinbefore  named 
and  each  and  every  of  them  are  not  within- this 
state,  and  (says)  that  the  post  office  address 
of  the  following  named  defendants  are  as 
follows:  Of  Oswald  Oliver,  Flora  L.  Aldrlch, 
Sylvanus  Aldrlch,  Asa  Reed,  and  'Sarah  M. 
Hayden  and  of  each  of  them  is  Hastings, 
Net}.,  and  (says)  that  the  post  office  addresses 
of  the  other  of  the  hereinbefore  named  de- 
fendants are  unknown  to  affiants." 

To  place  upon  this  affidavit  the  construc- 
tion placed  upon  it  In  the  Gibson-Wagner 
Case,  that  "affiant  is  informed  and  believes 
•  •  •  that  the  post  office  addresses  of 
the  other  of  the  hereinbefore  named  defend- 
ants are  unknown  to  affiant,"  would  be  a 
perversion  of  the  plain  meaning  of  the  lan- 
guage, change  the  whole  effect  of  the  affi- 
davit, and  make  It  seem  ridiculous.  It  would 
make  the  affiant  say  that  he  was  Informed 
and  believed  that  the  post  office  address  of 
tbe  defendant  was  unknown  to  him,  which 
would  be  as  silly  as  saying  that  be  was  in- 


formed and  believed  t2iat  he  was  the  plain- 
tiff in  the  case. 
Judgment  reversed  and  cause  remanded. 

BAILSY  and  ALLEN,  JJ.,  concur. 

Note. — Wherever  italics  occur  In  the  state- 
mtint  of  the  case  or  opinion,  they  have 
been  used  by  us  for  the  purpose  of  calling 
attention  to  the  particular  matter  In  con- 
troversy. 


(67  Colo.  86«) 

BIJOU  IRR.  GO.  et  al.  t.  LOWER  LATHAM 
DITCH  OO.  et  aL    (No.  9079.) 

(Supreme  C!ourt  of  Colorado.    May  B,  1919. 
Rehearing  Denied  Oct  6,  1919.) 

COUBTS  «=>475(9)— EXOLUSIVB  jruKiSDicnow 
OF  DI8TBICI  OOUBT  AOJOOIOAnNe  WATEB 
BIGHTS- 

District  court  of  a  county  AsM  widiont 
Jurisdiction  of  a  suit  to  enjoiB  certain  water 
officials  from  distributiDg  water  in  a  way  claim- 
ed by  plaintifE  ditch  companies  to  be  detiimen- 
tal  to  their  interests,  which  suit  involved  mat- 
ters pertaining  to  a  prior  adjwlicatira  of  wa- 
ter rights  by  tbe  district  court  for  another 
county. 

En  Banc. 

Error  to  District  Court;  Wdd  Oovnty; 
Robert  O.  Strong,  Judge. 

Suit  by  Oie  Lower  Latham  Ditch  Gompanr 
and  others  against  the  Bijou  Irrigation  (Com- 
pany and  others.  Judgment  for  plalntUEs, 
and  defendants  bring  vnos.  BevenKd,  with 
dlrectloas  to  dlanlss  the  cause. 

James  W.  McCreery  and  Donald  'O.  Me- 
Creery,  both  of  Greeley,  Robert  M.  Work,  at 
Monmouth.  III.,  and  Fred  Farrar,  Atty.  QoLf 
for  plaintifTs  in  error. 

Joseph  C.  Ewing,  of  Greeley,  and  Goudy, 
Twitchell  &  Burlchardt,  of  Denver,  for  Lower 
Latham  Ditch  Co.  and  others. 

Cramp  &  Allen,  ot  Denver,  for  Weldon  Val- 
ley Canal  Co. 

Stephenson  &  Stephenson,  of  Tt  Morgan, 
for  Ft.  Morgan  Reservoir  &  Irrigation  Ca 
and  others,  Interveners. 

TELLER,  J.  Defendants  In  error  the  Low- 
er Latham  Ditch  Company,  tbe  Union  Ditch 
Company,  and  the  Godfrey  Ditch  Company 
were  plaintiffs  below  In  a  suit  against  the 
plaintiffs  In  error  to  enjoin  defendant  water 
officials  from  distributing  water  In  a  way 
claimed  by  the  plaintiffs  to  be  detrimental 
to  their  Interests. 

The  complaint  sets  op  the  adJudlcatl<Hi  of 
water  rights  In  1883,  in  water  district  No.  2, 
by  the  district  court  for  the  then  county  of 
Arapahoe,  and  the  adjudication  In  said  pro- 
ceeding of  certain  priorities  to  each  of  said 
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plalntUfs;  tbat  there  were  also  therein  ad- 
jadlcated  certain  other  priorities  Includlog 
No.  24  and  No.  14,  the  twlnts  of  dlTeralon  of 
a  part  of  which  bad  been  changed  by  decree 
of  the  said  district  court  to  the  headgate  of 
said  BlJou  Irrigation  Company,  the  owner 
thereof;  that  there  Is  at  all  times  at  said 
headgate,  In  water  district  No.  1,  slifflclent 
water  In  said  river  to  supply  said  priorities 
without  requiring  water  thereof  to  pass  down 
said  river  from  water  district  No.  2 ;  that 
the  return  waters  below  the  Lower  Latham 
dam  are  ample  for  the  supply  of  the  priori- 
ties 80  transferred  from  points  of  diversion 
above  said  dam;  and  that  to  send  water  past 
said  dam  to  supply  the  senior  priorities  of 
said  Bijou  Irrigation  Company  la  to  deprive 
plaintiffs,  at  times,  of  water  needed  for  tbelr 
priorities. 

The  complaint  contained,  alao,  allegatlona 
to  the  effect  that  only  a  part  of  priority  No. 
24  had  ever  been  reqnlred  for  irrigating  the 
Sanda  to  which  it  was  to  be  applied,  and  Qiat. 
to  cause  40  second  feet  of  said  lolori^  to 
flow  Into  the  ditch  of  said  BIJon  Company  at 
a,  low  stage  of  water,  will  be  to  mlarge  the 
use  to  that  otent,  to  the  Injury  of  plalntHEs. 

Defendants  in  error  the  Weklon  Valley 
Canal  Oompaay  and  the  Pt  Horgan  Beaer- 
voir  ft  Irrigation  Company,  on  petitions  s^ 
ting  fbrth  substantially  the  same  mattem  as 
are  alleged  in  the  complaint,  were  pemdtted 
to  Interval^ 

To  the  complaint  and  to  tiie  petitions  )n  In* 
terventlon,  the  defendants  demurred*  setting 
op,  among  othw  things,  that  the  district 
court  of  W^d  county  was  without  JurlscUe- 
tion  of  tbe  cause,  becansa  the  matters  set  up 
in  the  comidalnt  pertabied  to  the  adjudica- 
tion of  water  rights,  and  could  be  beard  only 
by  the  court  In  which  flie  orlj^nal  adjudica- 
tion decree  and  the  decree  changing  tlw 
points  of  diversion  were  entered. 

The  demurrers  having  beoi  overruled,  the 
Bijou  Irrigation  Company  and  the  Bljon  Ir- 
rigation district  filed  thdr  ansvrem  to  said 
conqilaint  and  to  the  petlttons  In  lntwv«i- 
tion. 

The  water  offidala  stood  on  their  demurrer 
and  took  no  furtlier  part  in  the  proceedings. 

Replications  and  varlons  motions  were  flled 
wliich  need  not  be  here  considered. 

On  a  trial  to  tbe  court,  findings  were  made 
In  fiivor  of  the  plalntlfib  and  a  decree  enter- 
ed, according  to  the  prayer  of  the  complaint, 
eijolnlng  the  defendants,  Including  the  wa- 
ter officials,  tnm  causing  any  water  to  pass 
the  Lower  Latham  dam,  and  the  headgates 
of  the' several  plaintiffs  to  sv^ply  water  to 
the  BlJou  Company  on  account  of  said  priori- 
ty Na  30,  after  July  16th  in  each  year,  or  at 
any  other  time  when  causing  said  wat^  to 
pass  said  dam  would  interfere  with  any  pri- 
ority of  the  plalntUFs  of  earlier  date  than 
November  14,  1877,  or  with  other  named  pri- 
orities thereof,  upon  account  of  the  tranafer- 


red  portion  of  priority  No.  24,  when  sudi  act 
would  Interfere  with  any  priority  of  any 
said  plaintiffs. 

The  decree  directed  that  copies  of  it  be  cer- 
tlfled  to  the  defendant  water  officials. 

The  demurrer  to  the  complaint  challenged 
the  Jurisdiction  of  the  district  court  of  Weld 
county  on  the  ground  that  the  relief  sought 
required  for  its  determination  a-modlflcatlon, 
or  at  least  a  construction  of  the  original  ad- 
judication decree  which  was  entered  in  the 
district  court  of  Arapahoe  county,  now  tbB 
city  and  county  of  D^ver. 

Under  the  rulings  of  this  conrt,  the  demur- 
rer should  have  been  sustained. 

In  Weiland  v.  CatUn  Co.,  61  Colo,  m,  156 
Pac.  696,  It  appeared  that  in  a  suit  In  the 
district  court  of  Otero  county  the  water  offi- 
cials were  charged  with  refusing  to  recognise 
a  decree  changing  the  point  ot  diversion  of  a 
priority,  entered  In  the  district  court  of  Bent 
county,  where  there  had  been  an  original  pro- 
ceeding for  the  adjudication  of  priorities.  An 
injunction  was  sought  to  comp^  the  water  of- 
ficials to  ob^  the  decree; 

A  demurrer  on  the  ground  ot  want  of  juris- 
diction was  overruled,  and  on  tliat  ground 
this  court  reversed  the  Judgment. 

We  there  said: 

"If  die  district  court  of  Otero  oonnty  hss 
jorlsdictioD  for  this  purpose,  It  mnst^  ss  it 
did,  CMkatme  the  decree  of  the  Bent  oovnty 
district  court,  and  do,  as  it  did,  render  Judg- 
ment directing  the  water  officials  to  dlstrHmte 
the  priority  fixed  by  that  decree  in  harmony 
with  sach  coostmction.  Whether  such  con- 
struction and  judgment  are  right  or  wrong  Is 
immaterial.  The  guestloa  Is:  When  a  court 
vested  with  jurisdiction  to  adjudicate  water 
rights  has  exercised  tliat  antliori^  and  entered 
a  decree,  can  another  court  of  co-ordinate  Jn- 
risdietlon  entertain  a  ease  object  of  whlA 
is  to  determlDe  wfaedier  the  vratM-  offleials  hava 
compiled  with  Its  terms  in  tbe  diitrlbntiai  ttf 
water?  The  statatea  designate  the  dlstrfet 
court  vested  with  excluilTe  jurisdiction  to 
adjudicate  priorities  to  the  use  of  water  for 
irrigation  in  a  water  district.  When  jurisdic- 
tion for  that  pnrpose  has  attached,  and  a  de- 
cree is  entered,  the  statutes  on  that  subject 
necessarily  inhibit  any  other  court  of  co-ordi- 
nate jurisdiction  from  modifying,  revlewingt 
ot  construing  sudi  decxe&  •  •  •  Oonse* 
quently,  if  a  question  arises  between  the  own- 
er of  a  priority  fixed  by  a  decree,  and  water 
officials  cbsrged  with  tiie  daty  <rf  distributing 
water  under  it,  with  respect  to  its  meaning  or 
efltet,  it  must  be  determined  by  the  court  en- 
tering the  decree,  and  not  hy  any  odier  oooit 
of  co-wdlnato  jurisdiction." 

That  case  was  followed  In  Love  t.  Redden, 
61  Colo.  138,  166  Pac.  SOB. 
The  case  Is  governed  by  tlie  two  cases  abova 

cited. 

The  Judgment  is  according  reversed,  wltb 

directions  to  dismiss  the  causes 

ALLEN,  J.,  not  partidpetinf. 
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8HBTLEB  «t  aL  T.  STROUD.  (No.  8S44.) 
<Si9»me  Court  of  Colorado.    JiOj  7,  1919.) 

YENDOB  AirO  PUBCHASra  «S»8(1>— COITTBACT 
CONBTBUED  AS  AN  OFXIOn  AND  NOT  CON- 
TBACT  or  FDBCHA8X. 

Contract  for  aale  of  land  in  two  parcels  In 
which  pnrchasera  agreed  to  pay  taxes  and  in- 
terest and  to  protect  vendor  from  loss  or  for- 
feiture of  the  equity  which  he  was  acquiring 
in  such  land,  which  contract  included  placing 
deeds  in  escrow  for  deliTery  apon  payment 
after  purchasers  sold  the  land,  and  by  which 
they  released  vendor  from  a  claim  for  broker's 
commission,  and  which  placed  no  liability  upon 
purchasera  for  failure  to  so  aell  the  land,  held 
either  an  option  or  acencj  contract,  and  not 
<Hie  of  pnrchaM. 

Dflpartnunt  1. 

Srror  to  District  Conrt,  dtr  and  County 
of  DeDTer;  Jobn  I.  Mnlliii^  Judge. 

Action  by  Thomas  J.  Stroud  against  D.  0. 
Shetler  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Berened.  with 
dlrecdons  to  dismiss. 

Wendell  Stephrais.  of  Daim,  tor  plaintiffs 
In  error. 

TELLER,  J.  This  case  Involves  tbe  con- 
struction of  a  contract  between  Qie  plalntilfB 
in  eiTOT,  real  estate  brok^s,  and  tbe  defend- 
ant In  error. 

The  material  parts  of  Uie  contract,  In 
which  plaintlfb  In  error  were  parties  of  the 
second  part,  are  as  follows: 

"That  whereaa,  a  sale  has  been  pending  where- 
in tibe  first  party  will  acqnire  title  to  the  east 
lialf  of  section  6  and  the  southwest  quarter 
of  sectlrai  6,  T.  8  N.,  B.  18  W.  In  Barlan 
county.  Neb.,  subject  to  incnmbranees  aggregat- 
Ing  117,000; 

"And  whereas,  the  second  parties  are  desirous 
of  securing  title  to  the  above-described  land  in 
the  event  that  the  ssle  aforesaid  is  effected: 

"It  is  now,  therefore.  In  ccmaideration  of  one 
(^.00)  dollar  to  each  party  in  hand  paid,  hers* 
by  mutually  agreed: 

"That  the  second  parties  shall,  within  one 
year  trom  date,  pay  to  the  first  party  at  the 
rate  of  ten  ($10)  dollars  per  acre  fbr  the  equity 
in  the  above-described  4^  acres,  or  a  .total  of 
$4,800,  which  paymoit  may  be  made  aa  fol- 
lows: Five  (f5.00)  dollars  in  cash  and  fiva 
($6.00)  dollars  in  notes  due  in  one  or  two  years, 
with  interest  at  6  per  cent,  payable  annnally, 
secured  by  second  mortgage  on  such  land,  for 
each  acre  of  land  sold  by  second  parties. 

"That  said  land  shall  be  sold  In  two  parcels, 
to  wit:  (a)  Tbe  northeast  quarter  of  section 
6,  subject  to  sn  incumbrance  of  not  to  exceed 
16,000;  (b)  tbe  southeast  quarter  of  section  6 
ai^  the  southwest  quarter  of  section  6,  sub- 
ject to  an  incumbrance  of  not  to  exceed  f 7,600 ; 
provided  that,  in  the  event  of  tbe  sale  of  this 
parcel  there  is  not  sufficient  cash  paid  to  pay 
first  party  f6  cash  per  acre,  then  Grst  party 


will  accept  $2.50  caah  per  acre  and  $7JW  la 
notes  i>er  acre. 

"That  the  second  parties  wil!  pay  all  back 
taxes  and  interest  and  meet  future  paymento 
of  taxes  and  interest  as  they  may  fall  due  tn 
order  to  protect  first  party  from  the  loss  or  for- 
feiture of  the,aforesaid  equity  so  to  be  acquired 
by  him  in  said  land. 

"That  deeds  of  conveyance  in  parcels  aa 
aforesaid  shall.be  placed  In  escrow  with  W. 
A.  Spangler  to  be  delivered  to  second  parties 
or  assigns  upon  payment  of  ten  ($10.00)  dol- 
lars per  acre  in  tlie  msnner  above  spedfied 
for  land  sold. 

"That  second  parties  waive  and  release  T. 
J.  Stroud  and  O.  E.  Adama,  Jr.,  from  all  claims 
for  commission  or  services  aa  brokers  for  the 
sale  of  the  Stroud  and  Adams  ranch  in  Adams 
county,  Colo. 

"That  this  contract  is  coBtlngient  upon  first 
party  acqoiring  the  equity  in  the  above-describ- 
ed labd  subject  to  hicumbrances  not  exceed- 
ing a  total  of  $17,000,  within  ten  days." 

Defendant  In  error  was  plaintiff  below, 
and  sought  to  recover  $M00  bb  tlie  pnrciiaBa 
price  of  the  480  acres. 

Defendants  demurred,  setting  up  that  the 
contract  on  Its  face  was  an  option,  whidi 
they  had  never  exercised.  The  demurrer 
was  overruled.  Defendants  then  answered, 
denying  liability  on  tbe  contract;  and  setting 
up  special  defenses  and  a  counterclaim  for 
the  $2,600  brokers*  fe^  mentioned  In  tbe 
contract,  whl(^  are  not  necessary  to  be  c(mi- 
sldered. 

The  cause  having  been  referred,  the  referee 
found  for  the  plaintll!^  and  Jodgmeat  was 

entered  according. 

A  careful  study  of  the  contract  satisfies 
us  that  It  is  either  an  option  or  a  contract  of 
agency,  and  not  a  contract  of  purchase.  Its 
subject-matter  was  land,  of  which  tbe  plain- 
tiff was  negotiating  a  purcdiase.  In  case  he 
acquired  title  to  the  land,  the  defendants 
were,  within  one  year,  to  pay  at  the  rate 
of  $10  per  acre,  one-half  in  cash  and  tme- 
half  in  notes,  tor  eadt  acre  of  land  sold  by 
them. 

It  provided  for  the  sale  of  tbe  land  In  two 
parcels,  and  for  the  acceptance  of  $2.50  cash 
per  acre.  Instead  of  $S  in  case  such  a  change 
In  terms  was  necessary.  Defendants  were 
to  pay  taxes  and  interest  as  they  fell  due  to 
protect  the  plaintiff  from  loss  or  forf^ture 
of  tbe  equity  which  be  was  acquiring.  Deeds 
were  placed  in  escrow  for  delivery  on  pay- 
ment of  $10  per  Rcre  for  land  sold.  Defend- 
ants released  plaintiff  from  a  claim  against 
him  for  a  brokers'  commission. 

Nowhere  in  the  instrument  is  there  any 
provision  for  a  deed  to  defendants  except 
for  lands  sold  by  them,  nor  are  they  required 
to  pay  anything  except  tbe  sums  for  which 
It  is  stipulated  that  the  land  shall  be  sold, 
which  payments  are  to  be  made  what  Oie 
land  has  been  sold. 

The  person  acquiring  title  to  the  land  pre- 
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•crlbea  the  ^ce  and  terma  of  sale,  and 
could  nerer  be  compelled  to  conTey  the  land 
to  the  defendants  until  It  bad  been  sold,  at 
tile  price  and  on  the  tenns  fixed  by  the 
owner.  Defendants  are  required  to  pay  the 
taxes  and  interest,  not  to  protect  their  In- 
terest In  the  property,  but  the  owner's  in- 
terest 

If  the  land  could  not  be  sold  on  the  pre- 
scribed terms,  the  defendants  Incurred  no 
liability  under  the  contract;  and  a  judgment 
for  the  amount  for .  which  they  would  be 
liable  If  the  480  acres  were  all  sold  at  |10 
per  acre  Is  wholly  without  foundation  In  the 
absence  of  evidence  of  such  sale.  There  Is 
no  such  evidence. 

The  Judgment  is  accordingly  reversed,  with 
directions  to  digmlaa  the  case. 


GARRIOUES, 
concur. 


a  3~  and  BUBKB,  J., 


<n  Colo.  217) 

GBEEK    OATHOLIO    OHTTRGH    OF  ST. 
MICHAELS  V.  ROIZDESTVENSKT 
et  al.   (No.  9147.) 

(Supreme  Court  of  Colorado.    July  7,  1910. 
Rehearing  Denied  Oct  0,  1919.) 

1.  Rkligious  soomiBS  «=s>2S  —  OwirBSSHip 

OF  PEOFZSTT  LOST  BT  UCHE8  OF  BINE 
TEABS. 

Where  a  diurch  congregatioD  permitted  a 
Roman  Catholic  Church  to  come  under  control 
of  the  Orthodox  Oreeb  Catholic  Church  and  so 
remain  for  about  nine  years,  during  which  time 
die  dinrch's  debts  were  pdd  and  its  property 
bapmrtd  at  ctmriderable  costs,  lachta  prevent 
recovery  of  the  property  by  congregation's  gran- 
taa. 

2.  GAVCFIXATXDN  of  INSTBTJKKNT8  <=384(1)— 
LaCHXB  AFFLIOABUE  to  void  TBANSACTI0N8. 

The  rule  that,  transactions  tought  to  be 
canceled  being  absolutely  void,  the  doctrine  of 
laches  does  not  apply,  is  wiUiout  application 
iriiere  the  party  pleading  the  laches  has  by 
reason  of  the  delay  been  put  to  disadvantage;. 

Department  2. 

Error  to  District  Gonrt,  Pt^o  Conn^;  J. 
B.  Bizer,  Judge. 

Suit  by  the  Ore^  GaOiolIc  Church  of  St. 
Michaels  against  the  Archbishop  Platon 
Rolzdefltvasky  and  another  to  caned  diang- 
ea  of  name  of  the  chnrch  and  the  deed  to  the 
Archblshf^  and  to  quiet  title.  Jnd^ent  for 
deftndantfl,  and  plaintlfC  brings  error.  Jndg- 
ment  affirmed. 

M.  J.  Oalllgan,  of  Pueblo,  for  plaintiff  In 
error. 

F.  R.  McAliney  and  W.  B.  Tates,  boQi  of 
Pueblo,  for  defendants  in  error. 

DENISON,  J.  The  plaintiff  In  error  was 
plaintiff  below.  July  6,  1900,  Greek  CatboUc 


Church  of  the  St  Michaels  was  Incorporated 
by  the  filing  of  the  affidavit  In  accordance 
with  the  statnte  for  incorporating  churches. 

June  12.  1901.  an  affidavit  was  filed,  show- 
ing that  a  meeting  of  the  church  was  held 
May  20, 1901,  at  which  a  change  of  name  was 
attempted  to  the  "Greek  Catholic  Church  of 
St  Michaels." 

March  31,  1908,  an  affidavit  was  ffled,  pur- 
porting to  <^ange  the  name  of  the  "Ore^ 
CathoUc  Church  of  St  Michaels,"  to  the 
"Greek  Orthodox  GhurCh  oC  St  Michael." 

July  8,  190S,  the  attempt  aeeros  to  have 
been  made  to  <^nge  Qie  name  again  to  the 
"Russian  Orthodor  Ore6k  Catholic  St  Arch- 
angels MlchaeHs  Church  of  Pueblo,  Colo." 

On  the  same  day,  by  warranty  deed,  the 
Russian  Orthodcs  Gre^k  Cafludic  AidiangelB 
Michaels  Church  purports  to  convey  to  Arch- 
bishop Platon  Rolzdestvensky  and  his  suc- 
cessors in  ottce  the  diureh  property,  whldi 
liad  bem  ccmveyed  ta  1901  to  the  "Tmstees  oi 
the  Greek  Catholic  Churdi  of  the  St  Mich- 
ael." Thd  grantee  was  an  archbishop  of  the 
Greek  Orthodox  Church. 

March  15.  1013,  this  suit  was  brought  In 
the  name  of  the  "Greek  Catholic  Church  of 
St.  Michaels"  against  Archbishop  Platon 
Rolzdestvensky.  The  Russian  Orthodox 
Greek  CatboUc  St  Archang^s  Michaels 
Church  of  Pueblo,  Colo.,  was  afterwards  add- 
ed as  a  defendant 

The  prayer  was  to  cancel  the  last  two 
changes  of  name  and  the  deed  to  the  arch- 
bishop, and  to  quiet  the  title  in  the  plaintiff. 

The  plaintiff  alleged,  and  Its  evidence 
tended  to  show,  that  these  changes  of  name 
were,  for  various  reasons.  Invalid,  and  also 
that  the  Greek  Catholic  Church  was  subject 
to  the  Roman  Catholic  Pope;  that  the  Greek 
Orthodox  Church  was  under  allegiance  to  the 
Czar  of  Russia  or  the  Holy  Synod  of  Russia, 
not  to  tbe  Pope  of  Rome ;  that  the  first  priest 
in  charge  of  the  churdi  at  Its  organization 
was  a  Gre^  CaOiolic  priest;  ttiat  most  of 
tbe  membera  were  Greek  GathoUca  and  the 
chnri^h  waa  organized  as  a  Greek  Catholic 
Chnrch ;  that  the  land  in  question  was  pur- 
chased and  a  churdi  built  thereon  during 
the  tncumb^cy  of  tbe  Greek  Catholic  priest; 
that  after  the  first  pastor  died  no  Greek 
Catholic  priest  could  be  obtained,  and  a 
priest  of  the  Orthodox  Greek  Catholic 
Churdi  was  obtained  about  1903  or  1904; 
that  a  succession  ot  priests  of  tliat  chnrdi 
has  remained  In  diarge  thereof  from  thence 
hitherto;  and  that  Uie  property  had  been 
diverted  from  its  purpose  as  a  Greek  Catho- 
lic Church  under  the  Pope  to  Uiat  of  an 
Orthodox  Greek  CathoUc  Churdi,  under  the 
Czar  or  Holy  Synod. 

It  was  claimed,  on  the  otber  hand,  that  the 
church  had  always  be^  an  Orthodox  Greek 
Catholic  Church,  and  that  the  changes  of 
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name  were  made  to  express  that  more  clearly, 
and  the  defendants'  evidence  tended  to  show 
this.  .  The  defendants  moreover  pleaded 
laches  and  showed  that  during  the  Incum- 
b^cy  of  the  orthodox  priests  from  abont 
1804  to  1913  some  f3,000  or  $4,000  had  been 
expended  in  Improving  tbe  property  and  pay- 
ing off  mortgages  npon  It 

The  opinion  of  the  conrt  below,  which  is 
made  a  part  of  the  record  on  error,  shows 
that  the  learned  judge  who  tried  the  case 
was  of  the  opinion  that  the  plea  of  inches  had 
been  snstained  by  the  evidence,  and,  accord- 
ingly, he  gave  Judgment  for  the  defendants. 

[1,2]  Argument  Is  made  here  that  mere 
lapse  of  time  Is  not  sufficient  to  constitute 
laches.  While  we  think  that  Is  not  always 
the  case,  yet  the  question  does  not  now  arise, 
because,  during  the  long  delay  from  1004  to 
1913,  the  parties  In  possession.  In  apparent 
good  faith— we  must  assume  that  court  below 
found  that  It  was  lo  good  faiths-expended 
the  numey  as  stated  above. 

It  Is  also  urged  that  the  proceedings  sought 
to  be  canceled  are  absolutely  void,  and  there- 
fore tbe  doctrine  of  laches  does  not  apply. 
The  rule  here  InvcAed  does  not  itself  apply 
to  a  case  where  the  party  pleading  fb»  ladies 
has,  by  reason  of  the  delay,  been  put  to  dis- 
advantage. 

We  can  see  no  equity  In  letnmlng  to  Uw 
plaintiff  the  property  with  additions  uLsde 
and  dAts  removed  which  would  not  have 
been  made  or  removed  If  the, plaintiff's  ac- 
tlon  bad  been  prompt 

We  thlnlc  the  record  shows  otiier  grounds 
to  support  the  Judgment;  but  It  Is  not  neces- 
sary to  notice  them. 

TbR  Judgment  should  be  affirmed. 

GARBIGUES,  a  J.,  and  SOOTT,  J.,  con- 
cur. 


(ST  Colo.  IM) 

OASON  V.  MUTUAL  MFK  INS.  CO.  OF 
I^EW  YORK.   (No.  9203.) 

(Supreme  Court  of  Colorado.  Hay  S,  1919.  Re- 
hearing Denied  Oct  6, 1919.) 

Inbukaitce  «=»860— Lite  folict,  on  default 

IN  PBKMItlll  FOB  UOBE  THAN  MONTH,  LAPSES. 

Where  a  yearly  renewable  term  policy,  which 
reqoired  ttie  payment  of  premiuma  in  advance 
with  a  period  of  80  days*  grace,  provided  that 
"except  as  hereinafter  provided"  the  payment 
of  a  premium  or  InataJIment  shall  not  maintain 
the  policy  I>eyond  the  date  when  the  next  prcmi- 
am  or  installment  is  payable,  and  that  dividenda 
would  be  paid  in  cash,  but  gave  insured  the 
option  to  have  them  applied  on  premiums,  held, 
that  Where  insured  defaulted  in  payment  of  an 
annual  premium,  and  the  default  continued  for 
more  than  one  month,  tbe  policy  lapsed,  al- 
thongb  dividend  were  due  which  if  applied  to 


tbe  payment  of  tbe  premium  would  have  extend- 
ed the  policy  beyond  tiie  time  ftf  death. 

Error  to  District  Court,  City  and  Oonntr 
of  Denver:  John  A.  Perry,  Judge. 

Action  by  Floy  P.  Cason  agahist  ttie 
Mutual  Life  Insurance  (Company  of  New 
York,  a  corporation.  Judgment  for  defend* 
ant  and  plaintiff  brings  «rror.  Affirmed. 

Archibald  A.  Lee,  of  Denver,  for  irialntiff 

in  error. 

Charles  Waterman  and  William  A.  Jack- 
son, both  of  Denver,  for  defendant  In  error. 

BAILEY,  J.  Ploy  P.  Cason,  plaintiff, 
bronght  suit  as  beneficiary  In  an  Insurance 
policy  issued  by  The  Mutual  Life  Insurance 
Company  of  New  York,  defendant  upon  the 
life  of  her  husband.  At  the  close  of  her-  tes- 
timony the  company  Interposed  a  motion  tor 
a  non-suit  which  was  allowed.  She  brings 
tbe  cause  here  for  review. 

The  policy  in  question  was  Issued  In  Apill, 
1912.  In  It  the  defendant  covenante.  In  con- 
sideration of  the  premium  paid  on  the  date 
of  Issue,  and  in  the  further  consideration  of 
the  payment  of  an  annually  increasing  pre- 
mium upon  tbe  first  day  of  April  of  each 
succeeding  year,  during  the  continuance  of 
the  policy,  to  pay  to  the  beneficiary  a  sum 
fixed  by  the  policy  upon  the  death  of  the  in- 
sured. It  also  provides  for  payment  of  pre- 
miums in  advance,  with  thirty  days  or  one 
month  of  grace,  which  ever  is  the  longer,  aft- 
er the  expiration  of  tbe  year  for  which  tbe 
payment  of  tbe  last  inranium  kept  tbe  pollcgr 
alive. 

It  then  provides  as  folknra: 

"All  premiums  are  payable  in  advance  at  said 
home  office  or  to  any  agent  of  tiie  Company  upon 
delivery,  on  or  before  date  due,  of  a  receipt  sign- 
ed by  an  executive  officer  of  tbe  Company.  *  *  • 

"A  grace  of.  thirty  days  (or  one  month  if 
greater)  subject  to  an  interest  charge  at  the 
rate  of  five  per  centum  per  annum,  shall  be 
granted  for  the  payment  of  every  pronium  after 
first  during  which  time  the  Insurance  shall  con- 
tinue in  force.  If  death  occur  within  the  period 
of  grace,  tbe  overdue  premium  and  the  nnpald 
portion  of  the  premium  for  the  then  current 
year,  if  any,  shall  be  deducted  from  the  amount 
payable  hereunder. 

"Except  as  herein  provided  the  payment  of 
a  premiom  or  installment  thereof  shall  not 
maintain  this  policy  in  force  beyond  tlie  date 
when  tiie  next  premium  or  inatallment  thereof 
is  payable.  If  any  premium  or  installment 
thereof  be  not  paid  l>efore  the  end  of  the  period 
of  grace,  then  this  policy  Bhall  immediately 
cease  and  become  void,  and  all  premiuma  pre- 
viously paid  shall  be  forfeited  to  the  Company, 
except  as  herelnaftor  provided." 

Dividends  and  tiie  dlsiHMal  thereof  are 
stipulated  for  In  the  fallowing  language: 

''This  policy  shall  participate  In  the  surplus 
of  the  Company  and  the  proportion  of  the 
surplus  accruing  hereon  shall  be  ascertained  and 
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distribated  annoaHy  on  the  annlTcraary  of  its 
date  of  iBBUP.  At  tho  option  of  the  insured  or 
the  owner  of  this  policy  auch  dividends  shall  be 
dther— 

Paid  in  cash,  or  O^)  aPldted  toward  the 
pavment  of  any  premium  or  prcmiams;  or  (S) 
left  to  accnmulate  to  the  credit  of  the  policy 
Tith  interest  at  the  rate  of  three  per  centum  per 
anDum,  and  payable  at  the  maturity  of  the 
policy,  bnt  withdrawable  on  any  anniversary 
of  the  policy. 

'Tnlesa  tiie  insnrcd  or  the  owner  of  this  poli- 
cy BhaD  elect  otherwise  within  three  months 
after  the  mailing  of  a  written  notice  requiring 
the  etection  of  one  of  the  thr«e  above  optlona, 
the  dtvidoids  shall  be  paid  In  eaah." 

Under  the  scale  of  premlnms  agreed  npon 
ttte  deceased  was  assessed  the  snm  of  191.20, 
As  premlom  for  the  year  In  whldi  be  died. 

Terms  upon  which  lapsed  policies  may  be 
idnstated  are  as  follows: 

"tTnless  tiie  orl^al  tenn  for  wUdi  iMa  poUey 
was  isstwd  has  expired,  it  may  be  rdnstated  at 
any  tfane  within  three  years  from  data  of  de- 
fitult  in  payment  of  any  premium,  npon  erMtmee 
(tf  insurability  satisfactory  to  the  company,  and 
upon  payment  of  the  arrears  of  premium  with 
interest  thereon  at  the  rate  <tf  five  per  cratnm 
per  annum." 

TbB  poller  Is  designated  as  a  "Yearly  Re- 
newable Term"  policy*  and  under  tbe  caption 
'Notice  to  PoUey  Holder^  la  foond  the  fOl- 
lowing: 

"As  this  policy  la  on  the  yearly  renewable  term 
plan,  the  premioms  will  increase  yearly,  as 
diown  bj  the  table  herein,  and  they  will  In- 
crease more  rapidly  as  time  goes  on.  Owing  to 
the  low  rate  of  premlnm  charged,  the  dividends 
on  this  pdUcy  will  be  sniall,  and  most  not  be 
oonfased  with  those  on  ordinary  forms  of 
pdicy." 

The  insured  .failed  to  pay  tbe  premloni 
whidli  feU  due  on  April  1,  1916,  aod  some 
correspondence  msued  In  reference  thereto 
between  him  and  the  defendant.  On  May  18, 
1916,  tbe  insured  died  not  having  paid  or 
att^ptlng  to  pay  that  premium.  Some  time 
after  his  death  the  beneflclary  received  from 
the  defendant  company  blank  forms  upon 
which  to  designate  the  manner  In  which  a 
dividend  then  due,  under  the  terms  of  the 
policy,  should  be  applied.  Mrs.  Cason  filled 
out  one  of  them  In  which  she  elected  to  have 
the  dividend  applied  to  the  payment  of  the 
current  premium,  and  on  the  23d  of  June, 
1916.  tmdered  the  same,  together  with  the 
balance  of  the  yearly  premium,  to  the  agent 
of  the  company.  The  tender  was  refused, 
and  defoidaut  declining  to  recognise  the 
right  of  the  beneficiary  to  so  elect,  denied 
any  liability  upon  the  ground  that  the  poll<7 
had  lapsed. 

The  sole  aoestlon  is  whether  Che  policy  was 
In  force  at  the  death  of  the  insured.  It  is 
plain  that  It  Is  a  roiewal  term  contract,  and 
tiiat  under  Its  prorialoiis  there  Is  a  new  con- 
tract of  Insnnmce  each  year,  provided  the 


one  condition  precedent  is  fulfilled,  to  vrlt: 
the  payment  of  the  premium  within  the  time 
limit.  Failure  to  perform  that  condition  ter- 
minates the  contract. 

Plaintiff  contends  that  the  policy  gives  an 
option  to  apply  dividends  to  the  payment  of 
premluma.  But  the  policy  also  provides  that 
the  Insurance  shnll  cease  if  the  premium  Is 
not  paid  within  the  period  of  grace,  and  that 
the  contract  Is  for  a  term  of  one  year,  re- 
newable only  up<m  the  payment  of  the  annual 
premium  In  advance.  Uanifestly  the  option 
must  be  exercised  while  tbe  contract  Is  y^ 
In  force,  and  a  full  annual  premium  moat  ba 
paid. 

At  the  time  of  the  death  of  tbe  Inrared  a 
dlTidmd  had  accrued  upon  the  policy  in  the 
sum  of  $22.70.  It  is  argued  that  the  insor- 
anee  company  is  bound  by  the  terms  of  the 
policy  to  apply  this  dlrldend  to  any  overdue 
premium  and  so  keep  the  policy  in  force,  and 
that  there  Is  no  evidence  that  the  company 
ever  gave  notice  of  this  accrued  dividend  or 
that  It  ever  required  the  insured  to  elect 
how  it  should  be  applied.  It  Is  also  contend- 
ed that  the  notice  to  elect  sent  tbe  beneficiary 
after  the  death  of  the  Insured,  and  h^  re- 
sponse thereto  and  tender  of  the  balance  of 
the  premium,  was  suflldent  to  reinstate  the 
policy.  Also,  that  In  any  event,  the  cor- 
respondence above  mmtloned  between  the 
company  and  the  Insured,  following  Oie  non- 
payment of  the  premium  in  question,  was  a 
waiver  of  whatever  right  to  declare  the 
policy  forfeited  the  company  might  have  had. 
It  la  argued  that  this  Is  true  regardless  of 
whether  the  policy  is  a  whole  life  policy, 
or  one.  as  stated  In  Qie  contract,  for  a 
renewable  term. 

As  noted  above,  the  policy  Is  designated  as 
a  "yearly  retiewable  term"  policy,  which  Is 
a  distinct  form  of  Insurance  differing  from 
a  life  policy,  and  other  forms.  It  is  for  a 
speclflo  period  of  time.  In  this  case  it  was 
for  a  yearly  period,  with  one  month  of  grace, 
and  to  be  kept  in  force,  according  to  its 
terms,  most  have  been  renewed  eadi  year 
before  it  bad  lapsed.  The  paymmt  of  the 
yearly  premiums  was  a  condition  precedent 
to  a  renewal.  In  New  York  Life  Insurance 
Oa  T.  Statham.  93  n.  S.  24,  23  Ij.  Ed.  789,  tbe 
forms  of  term  insurance  and  whole  life  poli- 
cies are  contrasted  and  discussed  on  page  90 
of  9S  n.  S.  as  fc^ows: 

"We  agree  with  the  court  below,  that  the  con- 
tract is  not  an  assurance  for  a  single  year,  with 
a  privilege  of  renemd  from  year  to  year  1^  pay- 
ing the  annual  premlnm,  bnt  that  It  is  an  entire 
contract  of  assurance  for  Ufe,  subject  to  dis* 
continuance  and  forfeiture  for  non-paymeiit  ci 
any  of  the  stipulated  premiums." 

In  Bosenplanter  t.  Provident,  etc,  Sode- 
ty,  96  Fed.  721,  87  C.  O.  A.  666,  46  U  B.  A. 
473,  a  renewable  term  policy  was  under  dis- 
cussion, and  at  page  727  of  96  Fed.,  at  pace 
572  of  87  a  a  A.,  tbe  court  said: 
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"The  contract  which  the  imrtles  tiiemselveB 
made  was  one  for  an  Inaurance  for  a  single  rear, 
with  the  privilege  of  renewal  for  iucceeding 
years  npon  condition  of  the  paTineiit  of  an  addl- 
tional  preminm  ttpon  the  daj  named  in  the 
policy.  Failure  to  renew  it  according  to  *  *  * 
contract  pot  an  end  to  the  policy,  withont  more 
ado." 

Also  In  McDongnll  v.  Provident,  etc..  So- 
ciety, 135  N.  T.  BSl,  32  N.  B.  251,  where  the 
court  described  and  construed  the  policy 
there  Involved  In  the  following  language: 

"Defendant  farther  promised  to  renew  and 
extend  this  insnrance  during  each  succesaive 
year  from  the  date  thereof,  upon  condition  that 
the  assured  shall  pay,  on  or  before  the  twenty- 
third  day  of  June  in  each  successive  year  during 
the  continuance  of  the  contract  *  *  *  **  It  is 
plain  that  this  policy  was  a  contract  for  an  in- 
surance for  the  term  of  one  year  only,  providing, 
however,  by  Its  terms,  for  its  renewal  for  suc- 
cessive years  upon  ctnnpllance  by  th'e  insured 
with  the  conditions  named." 

See,  also,  Haas  v.  Mutual  lite  Ins.  Co.,  84 
Neb.  682.  121  N.  W.  996,  26  L.  R.  A.  (N.  S.) 
747,  19  Ann.  Cns.  58;  Hartford,  etc.,  Co.  v. 
Walsh,  54  111.  164,  5  Am.  Rep.  116 ;  Baldwin 
V.  Provident,  etc.,  Society,  23  App.  Dir.  5, 
48  N.  T.  Supp.  463 ;  Roberts  v.  ^Etna  Life 
Ins.  Co.,  101  m.  App.  313 ;  Brady  T.  Ins.  Ca, 
11  Mich.  443;  Jenkins  v.  Ins.  Co.,  171  Mo. 
375,  71  S.  W.  688. 

It  Is  plain  from  the  terms  of  the  policy 
that  the  Insurance  was  distinctively  from 
year  to  year,  subject  to  renewal  only  upon 
compliance  with  Its  provisions.  The  insured 
bad  allowed  the  policy  to  lapse,  and  tbe 
correspondence  between  him  and  the  de- 
fendant shows  an  effort  upon  the  part  of  both 
to  renew  the  contract  npon  different  terms 
as  to  the  payment  of  tbe  premiums.  This, 
however,  was  not  a  waiver  of  any  of  the 
rights  of  defendant. 

There  was  nothing  In  the  policy  which  re- 
quired the  company  to  apply  the  dividend  due 
to  the  partial  payment  of  the  annual  pre- 
mium. The  Supreme  Court  of  the  United 
States.  In  Slocum  v.  Ina.  Co.,  228  U.  S.  364, 
at  page  374,  38  Sup.  Ct  523  at  page  527 
(67  U  Ed.  870,  Ann.  Gas.  1914D,  1029)  In 
dIscnsEdng  the  question  whether  an  Insurance 
company  la  bound  to  acc^t  partial  payments 
of  premiums  said: 

"The  policy  plainly  provided  for  the  payment 
of  the  stipulated  preminm  annually  within  the 
month  of  grace  following  the  doe  day,  and  as 
plainly  excluded  any  idea  that  payment  could 
be  made  in  installments  distributed  through  the 
year.  Ooncededly,  there  was  no  payment  of  the 
whole  of  the  premium  In  question,  and  as  a 
partial  payment  was  not  within  the  contem- 
plation of  the  policy,  nothing  was  gained  by 
handing  to  the  agent  the  check  *  •  •  nnleas 
what  he  did  in  that  connection  operated  aa  a 
waiver  of  full  and  timdy  payment." 

In  the  case  at  bar  It  was  not  within  the 
contemplatlim  of  the  policy  that  partial  pay- 
moita  would  be  allowed.   Indeed,  the  oor^ 


reapondence  mentioned  above  was,  amonff 
other  things,  a  tentative  effort  to  change  the 
terms  of  payment  under  the  policy  to  semi- 
annual or  quarterly  payments  of  the  pre- 
mium, and  to  reinstate  tbe  policy  under 
those  proposed  new  terms. 

There  Is  no  provision  In  the  policy  author- 
izing the  application  of  dividends  to  the  pur- 
chase of  extended  Insurance,  or  providing 
for  the  purchase  of  any  Insurance  less  than 
for  a  whole  year,  or  for  tbe  paymoit  of  any- 
thing lees  than  a  full  annual  premium. 
There  was  nothing  under  this  policy  to  be 
forfeited  and  therefore  nothing  which  could 
be  waived,  because  the  failure  to  pay  the 
preminm  had  put  an  end  to  the  contract. 
If  the  condition  precedent  Is  not  performed 
the  policy  dies,  and  If  It  Is  to  be  revived  W 
must  be  by  a  new  agreement  between  the 
parties. 

In  any  event,  regardless  of  whether  the 
policy  Is  a  term  policy  or  an  entire  life  policy 
there  Is  nothing  in  the  correspondence  which 
warrants  a  holding  that  the  lapse  of  the  pol- 
icy was  waived.  The  letter  chiefly  relied  up- 
on by  plaintiff  is  tbe  one  dated  May  10, 1913, 
which  appears  upon  its  foce  to  be  a  stereo- 
type form  probably  sent  to  all  policy  holders 
who  permit  th^r  contracts  to  lapse  by  fail- 
ure to  pay  premiums. 

Upon  a  full  and  careful  examination  of  the 
policy  it  must  be  omcluded  that  It  Is  one  for 
a  fixed  term  of  one  year,  with  a  period  of 
grace  added,  and  may  be  renewed  at  the  end 
of  each  year  by  paying  the  full  premium  due 
under  Its  terms;  that  the  payment  of  such 
yearly  premium  within  the  time  specifled  is  a 
condition  precedent  to  renewal;  that  the  fail- 
ure to  make  such  payment  terminates  the 
policy;  that  It  has  no  provision  either  au- 
thorizing or  requiring  the  company  of  its  own 
motion  to  apply  dividends  to  the  payment, 
either  partially  or  wholly,  to  any  premium  or 
premiums  due ;  and  that  It  contains  absolute- 
ly no  provisions  for  extended  Insurance  by 
a  partial  payment  of  a  premium. 

It  conclusively  appearing  that  the  insured 
had  not  paid  the  current  premium,  and  had 
therefore  permitted  the  policy  to  laps^  it  la 
unnecessary  to  discuss  any  ct  the  Othttr  itoiiitB 
raised  by  the  plaintiff. 

The  terms  of  the  policy  are  direct,  dear 
and  without  ambiguity.  They  leave  no  room 
for  construction.  It  is  the  function  of  courts 
to  enforce  contracts  according  to  their  pre- 
cise terms  and  not  to  attempt  to  modl^  or 
change  them  or  to  make  a  different- contract 
between  the  parties  from  that  into  which 
they  themselves  have  voluntarily  entered. 

The  judgment  of  the  trial  court  In  dismiss- 
ing the  action  waa  rl^t  and  shonld  be  af- 
firmed. 

Judgment  affirmed. 

On  Application  for  Rehearing. 

The  main  contention  on  rdearlng  Is  that 
the  court  In  its  opinion  falls  to  give  effect  to 
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ttw  vorda  In  On  policy,  **Bxcept  as  herein- 
after  provided,**  and  tbat  thli  provtahm  baa 
not  had  ctnudderatfon  by  the  court  in  reach- 
ing a  oondinlon. 

Theee  words  appear  In  this  danse  of  the 
policy: 

"If  any  pMminm  or  InitallmeDt  Uiereof  be 
not  paid  before  Uie  end  of  tiie  period  of  craee* 
then  this  pcdicy  shall  Immediately  cease  and 
become  void,  and  all  premlmns  ^vrlovaly  paid 
shall  be  forfeited  to  the  company,  except  u 
hereinafter  provided." 

The  expression  "Except  as  hereinafter  pro- 
vided" has  not  the  slightest  application  to 
the  gnestlon  of  the  termination  of  the  policy. 
It  plainly  refers  to  the  forfeiture  of  inemi- 
ums  previously  patdf  and  to  that  alone. 
This  Is  dearly  apparent,  not  only  from  gram- 
matical construction,  bnt  in  view  of  the  other 
provisions  of  the  policy  which  make  it  man- 
ifest beyond  the  possibility  of  doubt,  that 
the  only  way  to  continne  the  policy  in  force 
Is  by  the  payment  of  the  agreed  premiom 
when  due,  or  within  the  period  of  grace  at 
lowed. 

The  clause  under  discnsdon  simply  pro- 
vides that  as  a  result  of  the  fact  that  the  pol- 
icy has  lapsed,  it  Is  expressly  agreed  that 
all  premlnms  previously  paid  are  forfeited, 
except  only  those  whldi  are  returnable  under 
the  dividend  clause.  Sudi  clearly  Is  the 
Bole  and  only  purpose  and  effect  of  the  limi- 
tation in  question.  There  appears  to  be  no 
room  for  a  ^ereue  ot  opinion  oa  thla 
proposition. 

Rehearing  denied. 


OABBIGUaS,  a  L 
cur. 


and  ALLBN,  oon- 


(«T  Colo,  son 
STRAUSS  et  aL 


AUSTQBN.    (No.  9682.) 


(Suprane  Goort  of  Colorado.    June  2,  1919. 
On  Petition  for  Befaearhig.  Oct^  6,  1919.) 

1.  Appeal  and  ebbob  is=9l001(l)  —  VBBnior 

BUFPOBTBD  BT  BVimHOK  OOKOZiTTSXVK. 

A  finding  of  tlie  joiy  supported  by  aridawe 

Is  conclusive 

2.  Chattel  mobtoaqks  4=»229(D  —  Emsor 
OF  cowsiBTJonvn  xonoc  of  pbiob  most- 

OAOB. 

In  reldevln  to  recover  a  motloa  picture 
camera  wUch  bad  been  mortgaged  to  lAaintiff 
and  UiUx  transferred  to  defendants  by  the  mort- 
gagor to  secure  a  note,  an  instraction  that,  if 
defendants  had  no  knowledge  of  the  mortgage 
CKept  the  constmctive  notice  from  recordation, 
the  jury  should  determine  whether  the  descrip- 
tion was  sufficient  to  enable  defendaDts,  aided 
by  inquiry,  to  Identi^  camera  as  one  of  the  ar- 
ticles described,  and  to  find  for  the  mcnrtfagee 
if  a  reasonable  person  would  have  discovered 
that  the  camera  was  fndnded,  held  correct 


S.  Appeal  ahd  maom  4=»lM^IirADvxKinifT 
KBBOB  xir  juDoionT  oobebctbd  without 
bbvkbbal. 

Where  a  Judgment  in  r^levin  was  for  mon- 
ey only  and  contained  no  provision  for  retom 
<rf  the  property,  such  omisston,  being  due  to  In- 
advertence, may  be  corrected  on  appeal  with- 
out reversal  of  judgment;  it  appearing  no  tAh 
Jection  to  Uio  form  of  the  judgment  was  made. 

D^artment  1. 

Error  to  Ooonty  Conr^  (Star  and  Gountr 
of  Denver ;  George  W.  Dann,  Jndge. 

Beplevln  hy  Jacob  Aostgen  against  Leo 
Strauss  and  another.  Judgmrat  for  platntU^ 
and  defendants  bring  error  and  aj^ly  for  a 
supersedeaa  AppllcatlfHi  for  anpersedeas 
denied,  and  jodgment  modlfled  and  affirmed. 

Hlndry.  Friedman  &  Brewnter,  vt  Denvw, 
for  plalntlfb  In  wror. 

B,  H.  OllnKw^  of  Denver,  for  deftandant  in 
error. 

TEUiEB*  J.  ^nie  defendant  In  wnw  bad 
judgment  In  a  replevin  action  brought  by  blm 
to  recover  from  tbe  idalntUCs  In  error  one 
movie  camera  and  a  tripod  npon  whidi  he 
had  a  diattd  mortgage,  Plaintiffs  In  errw 
insist  that  the  Jadgment  la  erroneona  be- 
cause the  property  Is  not  sufficiently  de- 
scribed In  the  mortgage^  and  that  Its  locos  Is 
not  fl^ven,  and  hence  there  Is  nothing  to  aid 
the  description. 

The  property  in  quesll<m  was  a  part  of  the 
photographic  outfit  mortgaged  by  one  Grlebel 
to  defendant  In  error  on  the  8th  day  of 
Mardi,  1918.  The  ijartles  to  the  mortgage 
are  described  as  "of  the  dty  and  county  ot 
Denver,"  and,  after  the  description  of  the  in- 
dividual articles  mortgaged,  there  is  added; 
"And  all  miscellaneous  equipment  pertaining 
to  the  above  t^otographlc  equipment"  The 
mortgage  contains  the  usual  covenant  that 
the  property  mentioned  was,  at  the  date  of 
the  Instrument,  lawfully  possessed  by  the 
mortgagor  as  his  own  property.  It  con- 
tains a  further  covenant  that  the  mortgagor 
until  default  "may  ke^,  retain  and  use  the 
said  property,"  etc.  The  mortgage  was  given 
to  secure  a  note  of  $700. 

On  May  17th  Griebel  d^vered  the  camera 
and  tripod  to  the  plalntUta  In  error  to  se- 
cure a  note  of  $100. 

Plaintiffs  in  error  claim  that  the-  descrip- 
tion in  the  first  mortgage  la  insufficient  aa 
against  a  third  party  without  actual  notice^ 

TbB  proper^  mwtgaged  was  in  a  photo- 
graphlc  studio  on  Lawrence  street  In  this 
city  when  the  Strauss  loan  ma  made.  The 
camera  in  controversy  was  Identified  aa  the 
one  In  the  atndlo  at  tbe  time  the  mor^csce 
was  made  and  Invoice  taken.  It  appears 
that  Griebel  had  only  the  one  movie  camera. 
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CI,  II  Tba  court  tiutnicted  the  iury,  among 
other  things,  as'  follows: 

"If  yoa  find  that  the  defendants  bad  no 
knowledge  or  information  concerning  the  said 
mortgage  except  the  constructive  notice  imput- 
ed to  them  by  the  record  of  the  eald  mortage, 
then  yon  will  Inquire  end  determine  from  the 
evidence  whether  the  dcBcription  of  the  said 
mortgage,  aided  by  inqniriee  which  the  mort- 
gage itself  indicates,  was  sufficient  to  enable 
the  defendants  to  identify  the  said  movie  cam- 
era as  one  of  the  articles  described  in  said  chat- 
tel mortgage;  and,  U  you  6nd  that  on  such  in- 
qniry  a  reasonably  intelligent  person  would  have 
discovered  that  said  movie  .camera  was  in- 
cluded in  said  descrijition*  then  yon  will  find 
for  the  plaiotifl." 

Under  this  instnictioa  the  Jary  found  for 
the  plaintiff. 

In  Slgel-Camirion  Co..  t.  H<dly,  44  Oolo. 
580,  101  Pac.  68,  In  a  suit  involTing  a  chat- 
tel  mortgage  on  cattle.  It  was  held  that  It 
was  for  the  Jury  to  determine  whether  the 
cattle  in  controTersy  were  the  cattle  describ- 
ed In  the  mortgage,  "and  whether,  under  the 
facts  elicited  at  the  trial,  the  description  in 
the  mortgage  is,  in  fact,  sufficient  to  enable 
ttiird  persons  dealing  with  the  owner  ot  the 
cattle  to  Identify  them." 

The  foregoing  instruction  Is  In  substantial- 
ly the  language  of  the  aald  decision,  and  the 
finding  of  the  jury,  being  supported  by  the 
evidence,  is  conclusive  upon  the  question  of 
Identity  of  Qie  property  mortgaged  and  that 
pledged. , 

The  mortgagor  having  but  one  movie  cam- 
era, the  case  does  not  fall  within  the  rule 
laid  down  In  the  ca'ses  dted  in  behalf  of 
plaintur  In  error  where  only  a  part  of  the 
mortgagor's  llTe  stodfc  waa  Indnded  In  the 
mortgage. 

[S]  Another  objection  to  the  judgment  is 
that  It  is  for  money  only,  with  no  provision 
for  a  return  of  the  property,  as  the  Code 
prescribes.  No  objection  to  the  form  of  the 
judgment  was  made,  and  it  appears  that  the 
omlaaton  of  the  alternative  provision  waa 
dne  to  Inadvertence.  Its  correction  does  not 
require  a  reversal  of  the  Judgment 

There  being  no  substantial  error  tn  the 
record,  the  supersedeas  is  denied  and  the 
cause  remanded  to  the  county  conrt,  with 
directions  to  correct  the  judgmmt  as  above 
Indicated,  which  Judgment,  when  bo  am«id- 
ed,  shall  stand  affirmed. 

OABBIOUES,  a         and  BUBKB, 
otmcor. 

On  Petttiw  iar  Beluaring. 

TBLLBB,  J.  The  (vinltm  in  this  case  does 
not,  as  counsd  assume,  hold  that  It  is  with- 
in the  province  of  a  Jury  to  constme  a  chat- 
td  mortgage.  The  objection  now  made  Uiat 
the  mortgage  was  not  admiasibie  in  evidence 


because  the  movie  camera  was  not  snffldoit- 
ly  described  was  not  mpde  In  the  trial  court. 

That  court,  without  objectlm  Ity  Ihe  de- 
fendant, instructed  the  jury  as  to  the  law 
which  should  sovem  In  determining  the  i» 
sue  tried.  We  held  that  the  instrucUtMi  was 
correct,  and  that  the  verdict  under  it  was 
sustained  by  the  evidence^ 

Behearing  denied. 


m  Colo.  tLti 

BROWN  T.  BABTH.    (No.  9226.) 

(Snpreme  Court  of  Goloradow    Jane  2,  1010, 
Behearing  Denied  OcL  0,  1010.) 

1.  Evidence  ^=>385— On  aduission  of 
cution  or  wbittem  coittbact  pabtt 
outing  oarnot  lufeaoh  it  bt  fakoi^ 

Having  admitted  the  execntlon  a  written 
instrument,  the  party  executing  it  cannot  im- 
peach it  by  parol,  or  prove  that  scHnething  was 
intended  different  from  its  plain  terma. 

2.  AasioincBirrs  «s»106— Absioreb  hot  xu- 
Bxi  TO  AsaiaROB  ma  iRTsann  ov  ouik 

ASSIGintD. 

An  assignment  of  a  claim  against  the  estate 
of  a  decedent  to  the  sole  heir  for  the  fSce  of 
the  claim,  which  was  paid  to  assignor  at  the 
time,  &eU  a  substitote  for  a  prior  agreement  for 
aettlemoit  by  whidi  the  heir  thread  to  pay 
daimant  and  other  crecHtors  In  fuU,  with  legal 
inters  and  hence  daimant  could  not  recover 
from  tiie  bdr  interost  accruing  on  the  claim. 

D^artment  1. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Charles  C.  Butter,  Jadg& 

Action  by  James  H.  Brown  against  Char* 
lotte  A.  Earth.  There  was  a  Judgment  for 
defendant,  and  plaintiff  brings  wnnr.  Af- 
firmed. 

W.  B.  Bamsey  and  James  H.  Brown,  both 
of  Deov«*,  for  plaintiff  in  error. 

Bartels  &  Blood,  oC  Dmrer,  tm  defmdaot 
In  wror. 

BUBKB,  J.  nalntlff  In  emr  brcn^t  tills 
actlim  against  defmdant  In  error  to  recovor 
a  balance  of  1008.76  alleged  to  be  due  blm 
under  a  written  contrart.  From  a  Jodg- 
ment  on  the  pleadings  bi  tevor  ot  defend- 
ant this  writ  is  brou^t.  The  question  for 
our  determination  is  a  simple  one  and  re- 
quires no  cltatl<m  of  authority. 

[1, 2]  William  Bartfa  died  December  17, 
1914,  leaving  dtfoidant  as  Us  sole  hrir.  Va> 
rions  oomplicatlons  arose  In  the  settlnnent  of 
the  estate,  and  a  number  of  claims  were  filed. 
In  order  to  adjust  these  expeditiously  a 
plan  of  procedure  was  agreed  upon  between 
d^mdant  and  other  persons  interested.  In- 
cluding the  plaintiff,  in  fortheranoe  of  whidi, 
on  November  10,  191G,  plaintiff  (represeab* 
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tne  himself  and  otber  clalmantiO  afid  de- 
fendant ratered  Into  a  written  contract 
(hereinafter  designated  Exhibit  1)  whereby 
tt  was  provided  that.  If  a  plan  of  setaranent 
■bonld  he  acoqited  by  "the  present  exeeo* 
tors  of  the  estate"  aU  of  tiie  dalmants  should 
execute  asslenments  of  Oielr  rights  to  de- 
fendant. Defendant  agreed  ther^n  to  pay 
In  fall  all  of  these  claims  allowed  by  the 
county  court,  "with  legal  Interest  th»eon, 
In  the  event  of  said  plan  of  settlement  being 
accepted  In  all  partlcnlara."  The  "plan  of 
settlements*  contemplated  the  resignation  of 
the  executors  above  mentioned  and  the  ap- 
pointmoit  of  others.  The  payment  of  these 
claims  was  to  be  made  by  the  defendant 
•"within  30  days  after  the  due  appointment 
of  said  successors  of  the  said  executors." 
The  face  of  plaintiff's  claim  was  |20^S0. 
The  balance  of  $908.76  for  which  tWs  action 
was  brought  was  interest  thweon.  This 
contract  further  provided: 

"Each  and  all  of  said  payments  to  be  made 
by  her  Id  ber  capacity  as  sole  heir  and  next  of 
Un  of  the  said  William  Bartb,  deceased,  to  the 
end  that  she  may  be  finally  reimbursed  out  of 
and  from  tiie  said  estate  in  the  final  settlement 
thereof 

"It  is  Dnderstood  that  the  promises  to  pay 
money,  as  aforesaid,  to  said  Brown  and  other 
creditors.  Is  eonditiraed  niwn  said  plan  of  settle- 
ment bdng  h«-eafter  dnly  accepted  by  said  ex- 
•cotors  a^  all  of  said  legatees,  together  with 
Uw  doe  appointment  of  said  executors,  and  to 
bs  void  If  the  sidd  events  do  not  occur." 

The  successors  of  the  executors  were  ap- 
pointed January  10,  1916.  Prior  to  that 
date,  however,  and  on  December  15,  1015, 
another  and  different  written  contract  (here- 
inafter designated  Exhibit  A)  was  entered 
into  by  plaintiff  and  defendant  covering 
plalntifTs  claim  only.  By  the  terms  of  Ex- 
hibit A  plaintiff  assigned  his  said  claim  to 
the  defendant  for  the  face  thereof,  $20,250. 
He  covenanted  therein  that  he  was  the  sole 
owner  of  the  claim,  that  no  part  of  it  had 
been  paid  to  or  assigned  by  blm,  and  that  no 
portion  of  tt  had  been  released  or  satisfied; 
he  constituted  defendant  his  attorney  In  fact 
for  her  sole  use  and  benefit  to  prosecute  and 
recover  the  claim,  and  to  release,  discharge, 
and  acknowledge  satisfaction  thereof;  he 
covenanted  that  the  interest  thereon  was  still 
due  and  unpaid,  that  be  would  not  collect 
or  receive,  release  or  discharge,  the  same  or 
any  iwrt  thereof,  but  would  save  defendant 
harmless  from  all  costs  and  charges  In  the 
premises,  and  that  the  assignment  included 
ail  otber  claims  and  demands  he  might  have 
against  the  estate  of  William  Earth.  Ex- 
hibit A  was  acknowledged  December  17, 
1915,  and  the  $20,250  paid,  in  fuU  at  that 
time. 

The  complaint  set  up  Exhibit  1  and  the 
answer  Exhibit  A.  The  replication  admitted 


the  execbtion  at  Bxblhlt  A,  but  alleged  that 
it  was  a  mwe  aasignmat  made  In  cnnpli- 
ance  with  the  terms  of  Bxhlhit  1,  and  that 
tlie  money  paid  theretm  had  been  according^ 
ly  credited  by  plaintiff  on  the  Indebtedness 
under  Exhibit  1. 

On  December  17.  when  Exhibit  A 

was  acknowledged^  nothing  was  idue  the 
plaintiff  under  Exhibit  1.  The  language, 
tenor,  and  effect  of  Exhibit  A  are  a  direct 
draial  of  plalntUTs  contention  that  it  was 
a  mere  assignment  for  the  pnrpose  of  carry- 
ing out  the  terms  of  Exhibit  1.  Exhibit  A 
shows  upon  its  face  that,  so  far  as  the  claim 
of  plaintiff  was  concerned.  It  was  an  entirely 
different  contract  than  Exhibit  1  and  ni^resa- 
ly  intended  to  be  a  substitute  Aeretar. 
Having  admitted  Its  execution,  plaintiff 
could  not  Impeach  it  by  parol,  nor  be  per- 
mitted to  prove  that  it  was  somethli^  other 
and  different  than,  by  Its  plain  terms,  It 
purported  to  be. 

Considering  the  admissions  of  the  replica- 
tion, and  admitting  the  tmth  of  ell  matters 
well  pleaded  therein,  and  In  the  complaint, 
plaintiff  had  no  cause  of  acthm,  and  no 
pleadings  which  oould  be  so  amended  as  to 
state  one. 

The  Judgment  of  the  trial  court  Is  aceord- 
ingly  affirmed. 


GARBIGUES*  a 
concnr. 


and  TBLIAB,  3^ 


(87  OolOk 

MOBBtSON  V.  TOWN  OF  LAFAYBITTB. 

(No.  9110.) 

(Snpreaie  Court  of  Oolorado.    July  7,  iSiA 
Behearlng  Denied  Oct  6.  1019.) 

1.  MUHZOXPAI,  00BP0KATIIHT8  4s»3(^DkU0B- 

itxirr  or  TxaajTOBT  wnx  hot  vm  DmrzED  bk- 

OAVSK  op  rZBE  HTDUHT  TBIUOn. 

While  I«wt  191S,  p.  164.  providing  for  dis- 
connecting ontlrlng  territory  from  towns  and 
dtiea,  provides  in  section  3  that,  when  a  town 
or  eit7  has  maintained  lights  and  other  utilities 
for  a  period  of  three  years  through  or  adjoining 
to  lands  sought  to  be  disconnected,  the  owner 
shall  not  be  entitled  to  the  provisions  of  the  act, 
a  [tetitioo  for  disconnection  of  outlying  territtoy 
cannot  be  dented  because  a  fire  hydrant  was  lo- 
cated about  225  feet  &om  petithnitt'B  dwdllng, 
wfaldi  was  the  only  btdldlng  in  the  ootiying  land 
wbidi  bad  never  been  platted^ 

2.  Municipal  ooBPoaATiONs  «s:>647— Ooumr 

HIOBWAT  IHOLUDBD  XN  OITT  BBUAHtS  OOUH- 

TT  HIGHWAY. 
When  a  previously  maintained  county  high- 
way is  brought  within  the  limits  of  a  municipal- 
ly as  extended,  the  highway  does  not  lose  its 
character  as  a  county  highway,  but  merely  ,  b^ 
comes  subject  to  tiie  snperviidtm  and  cnatrol 
of  the  municipality. 
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8.  MuificiPAL  eoBPoBAdom  «=9aO— DrrAOH- 

HBNT  OF  TBSaiTOBT  WIU.  KOT  BX  DENIKD  BX- 
OA.Vm  COtJITTT  HIOHWAT  BAlff  TBXOtTGH  EC. 

The  fact  that  a  former  coant;  hi^way  ran 
through  outlying  lands  aought  to  be  disconnect' 
ed  from  a  city  is  no  bar  to  a  proceeding  for  dis- 
conoection,  notwithstanding  Laws  1813,  c.  52, 
3,  provides  that  whenever  a  dty  or  town  has 
malntaiqed  streets,  lights,  and  other  public  atU- 
itiea  through  or  adjoining  to  the  tracts  in  qaes- 
tlon,  they  shall  not  be  disconnected. 

D^artmeut  3. 

Brror  to  Boulder  County  Court;  B.  X 
Ingram,  Ju^e. 

Proceeding  br  Londla  Morrlaon  against 
the  Town  of  Lafayette  for  the  disconnection 
of  territory  from  the  nranldpfdlty.  There 
was  a  judgment  diving  the  relief  aongbt, 
and  petitioner  brings  error.  Beversed. 

Frederick  T.  H^ry  and  Carlisle  Ferguson, 
both  of  Denver,  for  plaintiff  In  error. 

J.  Taylor  Smith,  of  Boulder  (George  Pom- 
eroy.  of  Boulder*  of  counsel),  for  defendant 
in  error. 

ALLEN,  J.  This  Is  a  proceeding  for  the 
disconnection  of  certain  territory  from  the 
town  of  Lafayette,  and  was  Instituted  under 
the  provisions  of  chapter  02,  p.  164  of  the 
Session  Laws  of  1913,  entitled  "An  act  to  pro- 
vide for  the  disconnection  of  outlying  terri- 
tory from  dtles  and  towns."  A  petition,  con- 
forming to  the  requirements  of  the  statute, 
was  filed  February  26,  1914,  by  Louella  B. 
Morrison  In  the  county  court  of  Boulder  coun- 
ty. Upon  the  bearing,  which  was  had  on 
May  12,  1914,  the  trial  court  made  certain 
findings  in  favor  of  the  respondent,  the  town 
of  Lafayette,  and  refused  to  enter  a  decree 
disconnecting  the  petitioner's  land  from  the 
town.  The  petitioner  brings  the  cause  here 
for  review. 

The  Judgmmt  in  favor  of  the  respondent 
town  was  rendered  upon  the  theory  that  it 
established  a  defense,  in  that,  as  It  is  claimed 
by  the  town,  for  more  than  three  years  prior 
to  the  commoicement  of  the  action  It  had 
maintained  a  street  running  through  [>etltlon- 
er's  land  and  a  water  pipe  line  and  fire  hy- 
drant adjoining  the  premises  sought  to  be 
disconnected.  In  other  words,  the  respond- 
ent contends,  and  the  trial  court  found,  that 
the  case  falls  within  the  following  provision 
found  in  section  8  of  the  act: 

"That  whenever^  a  dty  or  town  has  maintain- 
ed streets,  lights  and  other  public  utilities  for 
the  period  of  three  years  through  or  adjoining 
to  said  tract  or  tracts  of  land  the  owners  shall 
not  be  oitiUed  to  the  provlsUms  of  this  act." 

It  Is  ctear  from  the  record,  if  not  conceded, 
fliat  in  aU  other  essential  respects  the  evi- 
dence Is  in  fsTor  of  the  prtitloner;  The  main 
questlini,  tfaerefore,  which  is  presented  for 
onr  detmnlnatkm,  is  whether  or  not  the  evi- 
dence, as  to  flie  matters  referred  to  in  the 


statutory  pro^slon  above  quoted,  is  socb  am 
to  warrant  a  judgment  in  favor  of  the  town 
and  against  the  petitioner. 

[1]  The  land  sooi^  to  be  diactmnected 
from  the  town  eonsista  of  three  tracts  con^ 
tiguons  to  taxSi  other,  and  naCened  to  in  the 
record  as  tracts  "A."  "B."  and  "0,"  respec- 
tively. Tract  G  contains  12.9  acres,  tract  B 
26.4  acres,  and  tract  A  36.6  acre*,  me  land 
covers  an  area  of  approximately  TB  acrea. 
It  lies  within  the  corporate  limits  of  tlie  town 
and  in  the  eastern  pwtlon  thereof.  No  part 
of  this  75  acres  had  ever  been  platted.  The 
only  Improvement  upon  the  land  is  the  peti- 
tioner's dwelling  hoose^  located  near  the  west- 
erly line  thereoL  Petitioner's  ExMbit  B. 
found  In  the  record.  Is  a  map  from  whidi  It 
appears  that  the  tracks  and  the  right  of  way 
of  certain  railroads  form  a  natonl  division 
line  between  the  plalntUTs  land  and  tiie  Im- 
proved uid  lotted  part  of  the  town  of  La- 
fayette, 

The  pipe  line  for  water  and  Qie  fire  hy- 
drant n^erred  to  In  ttie  evldoice,  does  not 
lie  upon  any  part  of  the  peUtlonn's  tracts  (tf 
land.  The  fire  hydrant  Is  located  about  3S6 
feet  from  petitioner's  dwelling.  Thwe  is  no 
direct  testimony  that  the  by&vnt  oould  be  of 
any  benefit  to  the  house  In  Questkm.  If  it 
oould  be  of  any  advantage  to  the  ttolntUCa 
premises  at  aU,  It  could  no  more  than  serve 
a  very  small  fraction  ot  the  area  of  aach 
premises!  It  does  not  seem,  thereforah  that 
the  town  can,  or  ought  to  be  pemdtted  to, 
avail  itself  of  the  statutory  provision  relied 
on,  simply  by  showing  the  exlstqice  of  the 
hydrant  and  water  i^e  line  above  mention- 
ed. The  public  utility,  to  come  within  the 
statute^  must  be  so  located  and  constructed 
as  to  be  capable  of  being  used  for  the  benefit 
of  a  substantial  portion  of  the  land  sought  to 
be  disconnected  from  the  town,  or  be  of  some 
substantial  advantage  to  the  owners  of  such 
premises.  Otliarwlse  the  mere  existence  of  a 
hydrant  could  prevent  the  detacihment  of  ter^ 
rit(HT  whidi  Is  not  needed  for  munldpai  pur- 
poses and  which  is  not  benefited  by  being 
within  the  corporate  limits  of  a  cMy  or  town. 
The  purpose  of  the  statute  is  to  permit  p^ 
sons  owning  real  tttate  lying  upon  the  bor- 
ders to  disconnect  It  from  the  town.  If  no 
part  of  such  property  has  been  duly  platted 
Into  lots  and  blocks.  To  hold  that  a  water 
pipe  line  running  up  to,  or  evoi  into,  such 
property  without  conferring  any  substantial 
service  or  advantage  theretoi  Is  audi  a  main- 
tenance of  a  public  utility  as  to  prevent  de- 
tachment of  the  land,  would  be  to  defeat  the 
main  purpose  of  the  statute  in  many  pro- 
ceedings of  this  kind.  ThB  statote  diould 
not  be  so  couBtnied,  If  it  can  be  avoided,  bo 
as  to  produce  absurd  or  unreasonable  results. 
Similar  otmslderatlfnis  governed  this  court  in 
Anaconda  Mining  Go.  v.  Town  of  Anaconda, 
83  Colo.  7a  76,  80  Pftc.  144,  146,  where  the 
court  held  a  certain  20-acre  tract  of  land  not 


>For  other  uMs  SM  mid*  topic  and  KET-NUUBBR  la  all  Ktr-NamlMr»d  Dlaesta  and  IndUMs 


Digitized  by 


Google 


Cdo.) 


CULLEK  T.  PARK  CLUB  LAND  00. 
(184  P.) 


303 


to  be  /^pon  or  contfgnons  to  the  border"  of 
tbe  town,  wltbln  the  meaning  of  the  statute, 
because  only  about  150  feet  of  tbe  tract  touch- 
ed the  border.  The  court,  among  other 
things,  said: 

"If  20  acres  or  more  of  land  can  be  discon- 
nected from  a  town  where  bat  a  small  portion 
liee  opoB  the  border,  it  foUows  that  a  tract 
can  be  disconnected  by  the  simple  expedient  of 
emiiMGting  tiw  territory  with  the  border  by  a 
narrow  aaip.  This  tbe  Legislature  did  not  in- 
tend should  be  done." 

[2,  S]  The  remaining  point  to  be  consider- 
ed la  whether  or  not  the  respondent  town  bad 
maintained,  as  it  claims,  a  street  through  the 
premises  of  the  petitioner.  The  evidence  rel- 
evant to  this  matter  shows  tliat  the  street 
thus  referred  to  is  a  public  highway  that  was 
in  existence  as  a  county  h^hway  at  and  be- 
fore the  time  the  town  was  Incorporated. 
Since  that  time,  tbe  road  continaed  to  be 
used  by  the  public  as  a  county  highway.  It 
is  known  as  tbe  Base  line  Road  and  also  as 
Comity  Road  No.  83.  It  runs  east  and  west 
throoi^  the  town,  and  some  distance  east  of 
the  platted  portion  of  the  town  It  touches  a 
point  from  which  runs  a  highway  toward  the 
north,  known  as  County  Boad  No.  168.  When 
a  strip  of  tbe  Base  Line  Boad  became,  by  the 
incorporation  of  the  town,  located  within  the 
town  of  Lafay^te,  it  did  not  lose  Its  charac- 
ter of,  or  identity  as,  a  county  highway.  It 
merdy  became  subject  to  the  snperrision  and 
control  of  the  town,  and  the  county  thereafter 
had  no  authority  to  maintain  and  keep  In  re- 
pair such  road,  or  so  much  of  the  Base  line 
Road  as  became  located  within  the  limits  of 
tibe  town.  Nelson  t.  Garfield  County,  6  Colo. 
App.  279,  40  Fac.  474.  As  said  in  Helple  t. 
City  of  PorUand,  18  Or.  07,  105,  8  Pac.  007, 
«10: 

"Merely  taking  from  the  eounQ'  and  giving  to 
the  city  tbe  power  to  work  on  the  Ugbways 
therein  would  not  of  itself  affect  the  diaiacter 
of  tbe  highways  as  sach," 

There  la  no  evidence  Qiat  anything  was 
ever  done  by  tbe  town  which  would  change 
the  Base  Line  Road  or  County  Soad  No.  83 
from  a  county  highway  Into  a  street  or  pub- 
lic utility  maintained  by  tbe  town.  On  the 
other  hand,  the  evidence  shows  that  the  liigh- 
way  remained  a  county  highway.  It  contin- 
ued to  be  regarded  and  used  as  mch.  Nei- 
ther the  use  nor  the  work  done  by  the  town 
was  inconsistent  with  the  proper  and  ordi- 
nary purposes  of  a  county  hi^way.  What- 
ever work  was  done  by  tiie  town  upon  any 
part  of  the  Base  Line  Boad  where  the  same 
lies  through  or  adjoining  the  lands  of  the 
petitioner  was  work  of  such  a  nature  as 
might  be  expected  to  be  done  by  the  county 
upon  other  sections  of  the  road.  It  was  mere- 
ly keying  that  part  of  the  road  in  repair, 
by  filling,  grading,  or  dragging.  No  improve- 
ments were  placed  npon  or  along  the  road  at 


any  point  near  the  petitioner's  land  or  at  any 
place  where  the  road  runs  through  or  adjoin- 
ing such  land,  and  nothing  was  done  to  make 
tbe  road  become  anything  else  than  a  county 
highway.  The  petitioner  obtained  no  addi- 
tional advantage  from  the  road  from  the  fact 
that  it  passed  through  the  corporate  limits  of 
the  town.  The  road  as  it  passes  through  tbe 
petltifmer'a  land  would  remain  as  a  county 
highway  in  case  audi  land  is  disconnected 
from  the  town. 

Under  the  evidence  in  the  instant  case,  and' 
in  view  of  the  foregoing  considerations,  the 
Base  Line  Road  or  County  Road  No.  83,  so 
far  as  the  same  runs  through  or  adjoining 
the  tracts  of  land  of  the  petitioner,  Is  not  a 
street  or  a  public  utility  maintained  by  the 
town,  within  the  meaning  of  the  statute.  If 
that  part  of.  the  road  was  maintained  and 
kept  in  repair  by  the  town  of  Lafayette,  that 
fact  would  not  constitute  such  a  maintenance 
of  a  street  or  other  public  utility  as  to  pre- 
clude the  right  of  the  petitioner  to  hnve  her 
land  disconnected  from  the  town.  The  streets 
or  public  utilities  ccmtemplated  by  the  stat- 
ute In  question  aro  those  established  by  the 
city  or  town,  or  maintained  primarily  for  its 
own  municipal  purposes,  and  the  existence  of 
which  streets  or  public  utilities  depaids  on 
the  continued  existence  of  the  mimldpal  cor^ 
poratlon  itself.  The  highway  in  question  la 
not  within  this  class. 

Tbe  judgment  Is  roversed,  with  dlrectl<»is 
to  enter  a  decree  In  faTor  of  tiie  petlttoner. 

Reversed. 


GARaiGUSS,  a  J. 
cor. 


and  BAILBZ,  J.,  con- 


(«  Colo,  no) 

GULLBN  r.  PARK  CLUB  LAND  00. 
(No.  9449.) 

(Sapreme  Court  of  Oolorada    July  7,  1919. 
Bebearing  Denied  Oct  6,  191S.) 

Vendob  and  PUECHASEB  $=>3{4}— ConTBAOT 
ONE  or  BALE  AND  NOT  OFTIOK. 
A  written  instrument  denominated  a  con- 
tract of  sale,  reciting  that  plaintiff  received 
from  defendant  the  sum  of  $50  as  part  payment 
on  the  purchase  price  of  lots,  Which  provided 
for  payment  in  installments,  and  that  default 
should  at  the  election  of  plaintiff  work  an 
absolute  forfeiture,  is  a  contract  of  sale,  and 
not  an  <vtion  contract^  and  hence,  where  de- 
fendant defaulted  in  payment,  plaintlfl  ndght 
sue  on  the  contract  and  recover  payments  doe 
and  onpaid. 

E^r  to  District  Court,  GI^  and  County  ol 
Denver;  John  H.  Denlmn,  Judge. 

Action  by  the  Park  Club  Land  Company 
against  Gertrude  CuUol  There  was  a  judg- 
ment for  plaintiff,  and  defteidant  brings 
error.  Affirmed. 
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H.  A.  BUAnt  ct  V&xrvp,  for  plalnttfl  In 
error. 

W.  H.  Malone  and  W.  H.  Malone.  Jr.,  both 
of  Denver  (B.  M.  Malone,  of  Denver,  of  coun- 
sel), for  deftedant  In  error. 

BURKE,  J.  This  was  a  suit  by  defendant 
In  error  against  plaintiff  In  error  (hereinafter 
designated  as  in  the  court  below)  npon  a 
written  Instrument,  the  only  portion  of  which 
necessary  to  an  understanding  of  the  case  Is 
as  follows: 

"Contract  of  Sale. 
"Denver,  Colo.,  April  2B,  1916. 

''Received  of  Oertmde  GiiUen,  of  the  dity  and 
Goanty  of  Denver  and  state  of  Colorado  the 
sum  of  fifty  dollars  as  part  payment  on  pnr- 
chase  price  of  lots  number  12,  18,  N.  ^  14,  in 
block  number  9,  in  Park  Club  Place,  an  ad- 
dition to  the  city  and  county  of  Denver,  Colo- 
rado. Full  purchase  price  of  said  property  be- 
ing eighteen  hundred  seventy-five  doUars,  pay- 
able as 'follows:  Cash  as  above,  fifty  dollars; 
twenty-five  dollars  ($2S.O0)  on  the  first  day  of 
each  month,  commencing  May  1,  1916,  for  12 
months;  fifty  dollars  ($60.00)  per  month  there- 
after conunendnf  May  1,  1917,  until  May  1, 
1919,  on  which  date  the  balance  of  the  pur- 
chase price  la  to  be  paid.  All  payments  to  be 
m&de  at  the  office  of  the  company  In  the  city 
of  Denver.  All  deferred  payments  to  bear  in- 
terest at  6  per  cent,  per  annum,  payable  Jan- 
uary let  and  July  let  in  each  year.  •  •  • 
Abstract  of  title  will  be  furnished  purchaser 
within  10  days. 

"Time  is  the  essence  of  this  contract,  and 
the  failure  to  make  each  and  all  of  the  sever- 
al payments  at  the  place  and  times  herein 
specified  shall,  at  the  election  of  the  said 
Park  Club  Land  Ccnnpany,  work  an  absolute 
forfeiture  of  all  ri^ts  of  the  said  purchaser 
under  this  contract,  and  in  that  case  all  pay- 
ments on  the  purchase  price  aforesaid  shall  be 
forfeited  to  the  Park  Club  Land  Company,  not 
as  a  penalty,  but  as  liquidated  damages;  the 
same  being  hereby  agreed  to  be  the  reasonable 
compensation  to  be  made  on  account  of  the 
failure  to  complete  the  purchase  and  take  the 
property  under  this  contract  as  above  specified. 

"The  purchaser  agrees  to  pay  all  general  tax- 
es and  all  special  assessments  levied  and  as- 
sessed on  diis  property  for  the  year  1916  and 
thereafter.  Gertrude  Cullen.  [Seal.] 

"The  Park  Club  Land  Company* 
"By  B.  H.  Malone.'* 

This  Inatrument  was  set  up  in  the  com- 
plabit,  and  It  waa  further  alleged  that  the 
cash  payment  of  fSO  and  monthly  payments 
until  Ocbiber  1,  1916,  were  made;  that 
thereafter  defendant  failed  and  refused  to 
make  further  payments,  or  to  pay  Interest  on 
deferred  payments,  or  to  pay  taxes.  The  an- 
BWtt  admitted  the  execntlm  of  the  inatru- 


ment, admitted  the  paymeota  and  tbe  fail- 
ure to  pay.  The  denials  of  this  anavor  vera 
confined  to  mere  conclualona.  Plaintiff 
Sled  a  motion  to  strike  out  the  answer,  and 
for  judgment  on  the  plstdings;  whereupon 
the  answer  was  amended,  and  thoceaftor 
judgment  on  the  pleadings  entered  In  favor  of 
the  plaintiff,  and  defendant  brings  errw. 

It  Is  the  contention  of  the  plaintiff  that 
this  Instrument  Is  a  contract  for  the  sale  of 
real  estate;  of  d^endant,  that  It  Is  only  an 
option  to  purchase.  This  Is  the  sole 
question  in  the  caae.  If  this  la  a  contract 
for  the  sale  of  real  estate,  the  motion  for 
judgment  on  the  pleadings  was  pr<^>erly  sus- 
tained. If  it  Is  an  option,  the  ruling  of  the 
court  below  was  error. 

In  the  case  of  Ide  v.  Lelaer.  10  Mont  6, 11. 
24  Pac.  695,  24  Am.  St  Rep.  17,  hs  given  a 
very  excellent  definition  of  an  option,  and  the 
distinction  between  this  and  an  agre«nent 
to  sell  land  is  pointed  out  An  examlnatloa 
of  the  Instrument  In  question.  In  the  light 
of  this  authority,  will  disclose  that  It  wholly 
lacks  the  distinguishing  characterlstica  of 
an  option.  If  It  could  In  any  respect  be  said 
to  be  an  option  to  the.  plaintiff  to  purchase 
the  laud  In  question,  the  cash  payment  of 
$50  was  the  conslderaticai  therefor,  and  the 
plaintiff  exercised  that  option  and  con- 
verted It  Into  a  contract  of  purchase  and 
sale  when  she  made  the  first  of  the  monthly 
payments  under  it  But  the  fact  Is  that 
by  its  i>osltlve  language— 1.  e.,  "part  pay- 
ment of  the  purchase  price";  "full  pur- 
chase price  of  said  property";  "balance  of 
purchase  price  to  be  paid" ;  "purchaser  under 
this  contract";  "payments  on  the  purchase 
price" — ^It  Is  a  contract  of  sale.  The  only 
option  It  contains  is  an  Qptitm  to  the  vendor. 
In  case  of  foUure  to  make  the  parents 
caUed  for,  to  declare  it  forfdted  and  retain 
the  payments  made.  This  option  to  tiie  tou- 
dor  to  80  elect  he  was  In  no  way  bound  to 
exercise.  Falling  to  so  dect  it  stood  as  a 
contract  of  sale,  and  Tmdor  ma  entitled  ta 
bring  suit  for  the  unpaid  purdiase  price,  even 
had  the  Instrument  itself  provided  that  upon' 
failure  to  make  the  paymcsits  Oi»  contract 
should  he  held  "void."  Wllcoxson  r.  SUtt, 
60  Oal.  606,  4  Pac.  620,  62  Am.  Rep.  810; 
Smith  T.  Mohn,  87  OaL  489,  26  Pac  696; 
Westervelt  t.  Hniskanqs  101  Iowa,  196,  10 
N.  W.  125. 

The  instroment  Is  a  c(nitract  for  t3ie  sale  of 
land.  The  motion  for  Judgment  on  the  plead- 
ings was  prc^rly  snstalned,  and  the  jod^ 
meut  is  affirmed. 

aABBIGUBS^  a  and  aixhen;  J„  oon- 
cnr. 
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(Sapxeme  Coart  of  Nevada.    July  81, 
Rebearing  Denied  Oct  21, 1919.) 

L  APFBAI,  and  ESBOK  «=3S01(4)~DBTKBiaNA- 
TION  OF  EIGHT  TO  AFPEAI.  BEFOBE  HEAEINO 
ON  UBBITS. 

Ordinarilr  questions  not  pertainhig  to  tbe 
TVularftT  and  iffieacar  of  an  appeal,  bat  affect* 
ins  ita  merit,  should  not  be  detrrmined  on  mo 
tion  to  dismiss ;  bnt  a  partT's  right  to  be  heard 
on  the  merits  is  statatory.  dependinf  entirely 
on  whether  he  or  she  is  within  the  general  class 
designated  by  the  statute,  and  the  questton 
•honld  be  determined  in  advance  of  hearing  on 
the  merits. 

2.  Descent  and  DiffrBiBunoH  «S93S— Orand* 

NIECE    EXCLUDED    FROIC    XNHEBITANGK  BT 

NEPHEWS  AND  NIECES. 
Laws  1897,  c.  106,  regulating  descent,  as 
amended  by  Law<  19XS,  c.  ISO,  i  259,  provid- 
ing as  to  nephews  and  nieces  in  the  third  d^ree 
of  kinsUp,  exdudes  a  grandniece  from  any  in- 
heritance, to  that  Bodk  grandniece  waa  not  an 
"heir"  of  testatrix,  and  section  272,  defining 
the  right  of  representation,  does  not  bear  <m 
the  former  aeetion,  except  aa  a  statatorr  rvHo 
of  interpretatian. 

8.  CONSTITUnONAL  LAW  «S»70(3)— POLIOT  OW 
UW  ItATTEB  rOB  LeOIBLATUBC. 
The  policy  or  expediency  of  a  law  ts  within 
the  exdusive  domain  of  legislative  action,  and 
is  a  fortudden  sphere  for  the  judidaiy. ' 

Appeal  from  District  Court,  Waahoe  Ooun- 
ty ;  Geo.  A.  Bartlett,  Jndge. 

In  the  matter  of  the  estate  of  Stewart  Mc- 
Kay. Petition  for  distribution  by  James  A. 
Fraser  and  others,  executors,  was  opposed  by 
Bertha  Laughton,  and  from  an  adverse  Judg- 
ment she  appeals.  Appeal  dismissed. 

H.  V.  Morehouse  and  Percy  ft  Smith,  all 
of  Rmo,  for  appellant 

Fred  G.  Peterson,  of  Grass  Valley,  CaU, 
and  C  F.  McGlashan,  of  Xruckee,  Cat,  for 
reepondent 


DUCEBR,  3,  The  ai^ieUant,  Bertha 
lAogtaton,  fjB  a  grandniece  of  the  deceased, 
Stewart  McKay,  and  claims  that  he  died  in- 
testate as  to  certain  lands  located  In  Washoe 
county,  Nev. 

Stewart  McKay  died  In  the  state  of  Cali- 
fornia on  the  3d  di^  of  Febmary,  1817,  and 
left  no  wife,  or  issue,  or  fattier,  or  mother, 
OT  brother,  or  sister  sorvlTlng  him.  His 
nearest  of  kin  are  James  A.  Fraaer,  Addle 
Fraser  Oonnarsmi,  TlUte  Fraser,  and  Jessie 
Fraser,  survlvliiig  ^ildren  of  a  deceased  sis- 
ter, ^peilaafs  mother,  Hughena  Sapp,  was 
a  sister  of  raid  children,  and  died  prior  to 
the  death  of  Stewart  McKay. 

The  deceased,  Stewart  McKay,  was  pos- 
sessed of  certain  propetty  In  Oallfwnla  and 
lands  situated  in  Nevada  at  ttie  time  of  his 
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death.  He  left  a  will  In  which  said  James 
A.  Fraser,  Addle  Fraser  Gunnarson,  and 
TUlie  Fraser  were  named  executor  and  exec- 
ntrices  of  said  estate. 

The  admlnlstratloD  of  said  estate  In  the 
Second  district  court  of  Washoe  county,  Nev., 
Is  ancillary  to  the  probate  of  said,  will  In  the 
state  of  California.  The  said  executor  and 
executrices  filed  a  petition  for  distribution 
in  the  Second  judicial  district  court,  to  whiai 
appellant  filed  her  objections,  and  a  petition 
praying  that  it  be.  adjudged  and  decreed  by 
the  court  that  the  said  Stewart  McKay  died 
Intestate  as  to  said  real  property,  and  that 
she  be  decreed  to  be  an  beir  of  said  decedoit 
by  representation  through  her  deceased  moth- 
er, Hughena  Sapp,  and  entitled  to  an  un- 
divided one-fifth  Interest  in  said  real  estate. 
A  demurrer  to  her  petition  was  filed  by  the 
executor  and  executrices,  which  was  sus- 
tained by  the  court,  and  her  petition  denied. 
It  was  further  ordered  and  adjudged  that  the 
said  Stewart  McKay,  deceased,  died  testate 
as  to  the  real  property  Involved  herein,  situ- 
ate in  the  county  of  Washoe,  state  of  Ne- 
vada.  Hence  this  app^L 

The  resp(«dent  heirs,  the  nephew  and 
nieces  of  Stewart  McKay,  deceased,  moved  to 
dismiss  the  appeal,  on  the  ground  that  ap* 
pellant  is  not  an  heir  at  law  and  Is  therefore 
not  a  person  entitled  to  appeal,  under  sec- 
tion 6327  of  the  Revised  Laws  of  Nevada. 
This  section  provides  that  "any  party  ag- 
grieved may  appeal  in  the  cases  prescribed 
in  this  title."  If  BK>eIlant  is  not  an  heir  at 
law  of  the  deceased,  Stewart  McKay,  she  is 
not  a  party  aggrieved  by  the  ruling  of  the 
court  below,  and  not  authorized  to  appeal 

[1]  Ordinarily  questions  which  do  not  per- 
tain to  the  regularity  and  efl3cacy  of  an  ap- 
peal, but  affect  its  merit,  ought  not  to  be  de- 
termined on  a  motion  to  dismiss  the  appeal. 
But  a  party's  right  to  be  heard  upon  the 
merits  of  an  appeal  Is  a  statutory  rigbt, 
which  depends  entirely  upon  whether  such 
party  Is  within  the  general  class  designated 
by  the  statute.  It  Is  obviously  a  preliminary 
question,  which  should  be  determined  in  ad- 
vance of  a  hearing  on  the  merits  and  at  the 
earliest  opportunity. 

In  Amory  v.  Amory,  26  Wis.  157,  under  a 
statute  providing  that  "any  person  aggrieved 
by  any  order,  sentoice^  Judgment  or  denial  of 
a  judge  of  the  county  court,  may  appeal 
therefrom  to  the  circuit  court  for  the  same 
county,"  th^  court  said: 


"^le  question  whedier  the  party  appealing 
in  any  case  Is  a  person  thus  designated  tiia 
statute,  and  to  whom  the  right  of  appeal  Is 
given,  is  essentially  a  preliminary  one.  The 
objection  being  raised  that  the  appellant  is  not 
snch  person,  bnt  a  stranger  to  the  order  or 
sentence  appealed  from,  it  is  clearly  in  the  na- 
ture of  matter  in  abatement,  which,  like  any 
other,  sbouid  be  brought  forward  before  further 
steps  are  taken,  though  not  waived,  perhaps,  If 
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not  m  hevatbt  forward.  If  nistained.  It  goes 
to  Axrw  that  tiba  partr  appealing  w  attemptinf 
to  do  cannot  j^oucnto  that  appeal,  nor  any 
«ther,  and  tibat  tin  merits  of  the  order  or  sen- 
tence appealed  from  shoald  never  be  tried  at 
his  instance  or  suggestion.  It  follows,  there- 
fore, that  his  appeal  should  be  dismissed,  and 
that;  too,  at  the  earliest  possible  moment  when 
the  fact  can  be  Judicially  ascertained.  Tbe 
reason  and  propriety  of  this  rule  or  mode  of  pro- 
ceeding are  too  obvious  to  require  comment  or 
c^lanatlon." 

The  appellant  In  the  case,  supra,  claimed  to 
be  the  widow  of  the  testator,  James  Amory, 
and  had  attempted  to  contest  tbe  probate  of 

the  will. 

So  in  HadQeld  t.  Cnsblng,  85  B.  L  306, 
86  Atl.  897.  it  was  held,  on  a  motion  to  dis- 
miss  an  appeal,  that  an  expectant  heir  of  a 
grandfather  then  living  was  not  aggrieved 
by  a  decree  of  the  probate  court  appointing 
a  guardian  for  BUcti  grandparent,  so  as  to 
entitle  her  to  appeal  therefrom.  The  motion 
to  dismiss  the  aiq>eal  in  the  preceding  case 
was  made  under  a  statute  of  the  stote  of 
Rhode  Island  whicbtprOTldeB: 

"Any  person  aggrieved  by  an  order  or  decree 
of  a  court  of  probate  may,  unless  provision  be 
made  to  the  contrair,  appeal  then^m  to  the 
superior  coart  for  the  county  in  which  such 
probate  court  is  established,"  etc. 

Appellant  herein  expresses  a  willingness 
that  the  question  of  her  heirship  be  deter- 
mined on  the  motion,  If  It  can  be  done,  but 
questions  the  right  of  this  court  to  dedde 
it  in  this  manner,  .for  the  reason  that  her 
beirsbip  was  the  very  point  passed  upon  by 
the  court  below,  and  thus  becomes  a  material 
question  for  this  court  to  decide  upon  ap- 
peal. Her  counsel  cite  In  re  Mendenhall's 
Will,  43  Or.  642,  72  Pac.  318,  73  Pac.  1033, 
Bamhart  v.  FuHcertb.  92  Cal.  155,  28  Pac. 
221,  Oregon  Timber  &  Cruising  Co.  v.  Seton 
et  al.,  B9  Or.  64,  111  Pac.  376,  115  Pac.  1121. 
and  Hayne,  New  Trial  &  App.  (Rev.  Il>d.) 
S  272  and  2  Plead,  and  Prac.  346,  In  support 
of  her  contention.  These  authorities  sustain 
the  general  rule  that  on  a  motion  to  dismiss 
an  appeal  the  court  will  not  consider  the 
merit!}  of  the  controversy.  In  none  of  these, 
and  in  no  other  cases,  so  far  as  we  have  been 
aUe  to  ascertain,  was  the  question  decided, 
under  a  statute  similar  to  ours,  that  where 
the  point  on  appeal  involved  the  right  of 
appeal  it  could  not  be  determined  on  a  motion 
to  dismiss. 

[2]  On  the  motion  before  us  we  are  con- 
fronted with  the  query :  Was  tbe  appeal 
pro[>erl7  taken?  If  in  solving  this  question 
It  appears  that  the  appellant  is  not  a  party 
afsrieved,  the  appeal  must  be  dismissed. 

Assomlng,  for  the  purpose  of  this  ded- 
elon.  that  Stewart  McKay  died  intestate  as 
to  the  real  estate  In  question,  the  estate  is 
cast  into  the  fourth  subdivision  of  section 
259  of  the  act  to  regulate  the  settlement  of 
estatea  of  deceased  jKreona  (St  1897,  c.  106), 


as  amended  in  1916  (St  1916.  c.  130),  for  the 
intestate  left  no  issue,  nor  wife,  nor  t&thet, 
nor  mother,  and  no  brother  or  sister  living 
at  his  death.  But,  as  our  dedslou  must 
rest  upon  a  construction  of  tbe  entire  section, 
we  will  set  it  tartb.  The  section  reads: 

"Sec.  269.  When  any  person  having  title  to 
any  estate,  not  otherwise  limited  by  marriage 
contract,  shall  die  intestate  as  to  such  estate, 
it  shall  descend  and  be  distributed,  subject  to 
the  payment  of  his  or  her  debts.  In  the  following 
manner: 

"FirstH-If  there  b«  a  surviving  husband  or 
wif ^  and  only  me  difld,  or  the  lawful  issue  of 
one  child,  one-half  to  the  surriving  husband  at 
wife,  and  one-half  to  such  child  or  Issue  of  such 
child.  If  there  he  a  surviving  husband  or  wife 
and  more  than  one  child  living,  or  one  child 
living  and  the  lawful  issue  of  one  or  more  de- 
ceased children,  one-third  to  the  surviving  hus- 
band or  wife,  and  the  remainder  In  egaal  shares 
to  bis  or  her  children,  and  to  the  lawful  issue 
of  any  deceased  child  by  ri^t  of  lepresentotlon. 
If  thov  he  no  child  of  the  intestate  living  at 
his  or  her  death,  the  remainder  shall  go  to  all 
of  his  or  her  lineal  descendants,  and  if  all  of 
tbe  said  descendants  are  in  tbe  same  degree  of 
Icindred  to  the  intestate,  they  shall  share  equal- 
ly, otherwise  they  shall  take  according  to  the 
right  of  representation. 

"Second— If  he  or  she  shall  leave  no  issue, 
the  estate  shall  go,  one-half  to  tbe  surviving 
husband  or  wife,  one-fourth  to  the  intestoto'a 
father  and  one-fourth  to  die  intestote's  mother, 
if  both  are  living;  If  not  one-half  to  dther  die 
father  or  mother  then  living.  If  he  or  she  shall 
have  no  isaae,  nor  father,  nor  mother,  the  whole 
community  property  of  the  Intestete  shall  go  to 
the  surviving  husband  or  wife,  and  one-half  of 
the  separate  property  of  the  intestate  shall  go 
[to]  the  surviving  hasbond  or  wife,  and  the 
other  half  thereof  shall  go  In  equal  shares  to  the 
brothers  and  Asters  of  the  intestate,  and  to  die 
children  of  any  deceased  iHrotber  or  atster  by 
right  of  representadon.  If  he  or  she  diall  iMve 
no  issne,  or  husband,  or  wife,  the  estete  shall 
go,  one-half  to  the  intestate's  father  and  one- 
half  to  the  Intestate's  mother,  if  both  are  liv- 
ing. If  not,  the  whole  estate  shall  go  to  dttier 
the  father  or  mother  then  living.  If  he  or  she 
shall  leave  no  issue,  father,  mother,  brother,  or 
sister,  or  children  of  any  issue,  brother  or  sis- 
ter, all  of  tbe  property  •  *  *  shall  go  to  the 
surviving  husband  or  wife. 

"Third— If  there  be  no  iraue,  nor  hushand,  or 
wife,  nor  father,  nor  mother,  then  In  equal 
shares  to  the  brothers  and  dsters  of  the  Intes- 
tete, and  to  the  children  of  any  deceased  brother 
or  sister  by  right  of  representetion. 

"Fourth—If  tbe  intestete  shall  leave  no  issue, 
nor  husband,  nor  wife,  nor  father,  nor  mother, 
and  no  brother  or  sister  living  at  his  or  her 
death,  the  estete  ^all  go  to  the  next  of  kin  In 
equal  degree,  excepting  that  when  there  are 
two  or  more  collateral  kindred  in  equal  degree, 
but  claiming  through  different  ancestors,  those 
who  daim  through  the  nearest  ancestors  shall 
be  preferred  to  those  who  daim  through  anoe» 
tors  more  remote;  inovided,  however,  if  any 
person  shall  die  leaving  several  children,  or 
leaving  one  child  and  issue  of  one  or  more  chil- 
dren, and  any  such  surviving  child  shall  die 
under  age  and  not  having  beui  married,  oil  of 
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the  ttrtate  tiiat  came  to  nidi  deceased  parent 
diaU  deaeend  in  equal  ritana  to  the  other  chil- 
dren of  the  nme  parent  and  to  ^e  lame  of  any 

mch  other  children  who  mar  have  died,  by  right 
of  representation. 

"FUth— If  at  the  death  of  sach  child,  who 
shall  die  under  age  and  not  luTins  been  mar- 
ried, all  the  other  children  of  this  said  parent 
being  als>  dead,  and  any  of  them  shall  have 
left  issue,  the  estate  that  came  to  such  child 
by  inheritance  from  his  or  her  said  parent  shall 
descend  to  all  Ihe  issue  of  the  otho^  chfldren 
of  the  same  parent,  and  if  all  the  said  issue 
are  In  the  same  degree  of  ktndred  to  said  child 
they  shall  share  the  said  estate  equally;  other- 
wise they  shall  take  accordlnr  to  iho  right  of 
representation. 

"Sixth — If  there  he  no  surviving  husband,  or 
wife,  or  Idndred,  except  a  child  or  children,  the 
estate  shall,  if  there  be  <mly  one  child,  all  go 
to  tiut  diiid;  and  if  there  be  more  than  one 
child,  the  estate  shall  descend  and  he  distributed 
to  aU  the  Intestates  children,  share  and  share 
aUke^ 

"Seventh — ^If  there  be  no  surririag  husband, 
or  wife,  or  Undred,  except  a  child  or  children 
and  the  lawful  issue  of  a  child  or  children,  the 
estate  shall  descend  and  be  distributed  to  such 
cbQd  or  children  and  lawful  issue  of  sudi  child 
or  dUIdren  by  right  of  representation,  as  fol- 
lows: To  sudi  child  or  children  each  a  diOd's 
part,  and  to  the  lawfol  issue  of  eadi  deceased 
child,  by  r^ht  of  representation;  the  same  part 
and  proportion  that  its  parent  would  have  re- 
ceived in  case  such  parent  had  been  living  at 
the  time  of  the  intestate's  death;  that  is,  the 
lawful  issue  of  any  deceased  child  shall  receive 
the  part  and  proportion  that  its  parent  would 
have  received  had  such  parent  been  living  at  the 
time  of  the  intestate's  death. 

"^hth— If  there  be  no  sorrtving  husband, 
or  wife,  or  kindred,  except  the  lawful  issue  of 
a  diild  or  children,  all  of  the  estate  shall  de- 
scend and  be  distributed  to  the  lawful  Issue  of 
such  child  or  children  by  right  of  representa- 
tion, and  this  rule  shall  apply  to  the  lawful 
issue  of  an  such  children  and  to  thdr  lawAil 
issue  ad  infinitum.  • 

"innth— If  the  IntesUte  shall  leave  no  hus- 
band, nor  wlf^  nor  kindred,  the  estate  shall 
escheat  to  the  state  for  the  support  of  the  com- 
mon sdiools." 

Computing  their  degrees  of  kinship  to  the 
intestate  according  to  the  rules  of  the  civil 
law,  the  nephew  and  nieces,  James  A.  Fraser, 
Addle  Fraser  Gnnoarson,  TUUe  Fraser,  and 
Jessie  Eraser  are  in  the  third  degree,  and 
the  grandnlece.  Bertha  Langhton,  in  the 
foartta  degree.  It  Is  thns  seen  that  the  neph- 
ew and  nieces  are  In  the  class  designated  by 
the  first  part  of  the  fourth  subdivision  at 
the  Bectlon,  as  "next  of  kin  In  equal  degree," 
and  must  inherit  to  the  exclusion  of  the 
grandnlece,  unless  the  proviso  in  this  sub- 
division providing  for  representation  shows 
a  contrary  l^slative  intent  in  this  hind  of 
a  case.  It  la  purely  a  qnestlon  of  statutory 
constmction. 

The  first  inquiry  Is  as  to  the  scope  of  the 
proviso.  Does  It  limit  the  fourth  subdivision 
of  the  section  akme^  or  has  It  a  wider  appli- 
cation2 
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"^e  nataral  and  appropriate  ofiiee  of  the 
proviso  iKing  to  restrain  or  aoalify  some  pre- 
ceding matter,  it  should  be  confined  to  what 
precedes  It  unless  it  clearly  appears  to  have 
been  intended  for  some  other  matter.  It  is  to 
be  construed  in  connection  with  the  section  of 
which  It  forms  a  part,  and  is  subatantiaUy  an 
exception.  If  it  be  a  proviso  to  a  particular 
section,  it  does  not  apply  to  others  unless  plain- 
ly intended.  It  should  be  construed  wlOi  refer- 
ence to  the  immediately  preceding  parts  of  the 
clause  to  which  it  Is  attached."  Sutiierland  tm 
Statutory  Construction,  296. 

The  preceding  quotation  states  the  general 
mle  and  its  exception.  We  think  the  proviso 
in  this  case  &lls  within  the  exception  to  the 
gen^nl  rule  stated.  It  will  be  observed  that 
the  proviso  is  conflned  to  an  estate  of  in- 
heritance descending  from  a  deceased  parent 
to  a  child  who  subsequently  dies  under  age 
and  not  having  been  married. 

It  deals  ezcludvely  with  this  single  source 
of  title,  while  the  other  subdivisions  provide 
for  the  descent  of  the  property  of  the  Intes- 
tate, however  the  title  may  have  been  ac- 
quired. The  words  In  the  proviso,  "all  the 
estate  that  came  to  such  deceased  parent" 
plainly  mean  an  inheritance  which,  under  the 
conditions  named,  descends  to  the  deceased 
minor's  brothers  and  sisters,  or  their  issue 
as  the  case  may  l>e. 

It  is  thus  seen  that  the  proviso  annonnces 
an  exception  to  the  general  scheme  of  de- 
scent embraced  In  the  section;  and  so  con- 
struing It  in  this  light  It  dedrly  appears 
that  it  was  not  Intended  to  qualil^  or  limit 
the  preceding  parts  of  the  clause  or  section 
only,  bat  to  operate,  under  the  given  cir- 
cumstances. Independently,  and  to  each  Bab- 
division  of  the  section. 

"The  proviso  may  qualify  the  whole  or  any 
part  of  the  set,  or  it  may  stood  as  an  inde- 
pendent proposition  or  role,  if  such  Is  clearly 
seen  to  be  the  meaning  of  the  Legislature  as 
disclosed  bj  an  examination  of  the  entire  en- 
actmatt."  Black  on  Interpretotion  of  Iiaws, 
278. 

In  United  Stotes  t.  Babbit,  1  Black. 
55,  17  Ii.  Ed.  94,  the  question  was  as  to  the 
fees  a  re^ster  of  a  land  office  was  entitled 
to  receive,  and  turned  on  the  scope  of  the 
proviso.  The  court  said:  > 

**We  are  of  opinion  that  the  proviso  refferretf 
to  is  not  limited  in  tto  eifect  to  the  section 
where  it  Is  found,  but  that  it  was  affirmed  by 
Congress  as  an  Independent  proposition,  and 
applies  alike  to  all  oflicers  of  Oils  class." 

These  latter  aathorlttra  illustrate  the  ex- 
ception to  the  general  rule  governing  the 
construction  and  effect  of  a  proviso.  We  are 
of  the  opinion  that  the  term  "next  of  klu  Id 
equal  degree,"  in  the  fourth  subdivision,  ex- 
cludes from  the  inheritance  all  kindred  not 
in  that  degree  of  kinship  to  the  Intestote. 
This  is  the  estoblisbed  law  in  all  Jurisdic- 
tions where  the  statute  of  descent  is  the  same 
or  substantially  the  same  as  the  statute  on- 
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der  coDfllderatloii.  Douglas  et  aI.  r.  Gftmeron 
et  al,  47  Neb.  868,  66  N.  W.  430;  Conant  v. 
Kent.  180  Masg.  ITS;  Van  Cleve  T.  Van 
Foesen.  78  Mich.  342.  41  N.  W.  258;  Estate 
of  Nigra,  172  Gal.  474,  156  Pac.  1019; 
Sdienck  t.  Vail,  24  N.  J.  Eq.  638. 

Tbe  reasons  for  the  rule  are  stated  In 
Douglas  T.  Cameron,  supra.  Tbe  subdlrlslon 
of  the  statnte  construed  is  Identical  with 
the  fourth  subdivision  of  our  statute,  and 
the  matter  corresponding  to  the  proviso  ts 
more  distinctly  set  forth  in  a  separate  sub- 
divteion  of  the  Nebraska  statute.  One  of  the 
questions  decided  was  that  tbe  grandchildren 
of  a  deceased  sister  did  not  inherit,  when 
there  were  living  nieces  and  nephews  of  tlie 
intestate.  The  question  la  Hie  same  here. 
The  court  said: 

"It  seems  to  be  tbe  policy  of  alt  the  itatates 
at  some  point  more  or  less  remote  to  cut  off 
representation  entirely  among  collaterals,  and 
where,  because  of  tmequal  degrees  of  kinship, 
representation  would  otherwise  be  necessarr,  to 
defeat  it  by  making  a  per  capita  distribution 
among  those  nearest  in  degree  and  exdodiog  the 
more  remote.  Our  law  seems  to  reach  that 
period  where,  at  any  point  among  collaterals 
beyond  the  children  of  brothers  and  sisters,  the 
anrvlTing  kindred  fall  into  unequal  degrees.  This 
Is  ttie  constrtKtioD  given  dsewbere  to  statutes 
resembling  ours  [citing  cases].  Gases  holding  a 
different  rule,  so  far  as  we  have  found  any,  have 
been  ander  statutes  which  by  their  dear  lan- 
guage required  a  different  constnictton." 

In  Schenck  v.  Tail,  anpra,  tlie  New  Jersey 
statute  provided: 

"When  any  person  shall  die  seized  of  any 
lands,"  etc,  "and  without  lawful  issue,  and 
without  leaving  a  brother  or  sister  of  the  whole 
or  half  blood,  or  the  issue  of  any  such  brother 
or  sister,  and  wltiiout  leaving  a  father  or  mother 
capable  of  inheriting  by  this  act  the  said  lands," 
etc,  "and  shall  leave  several  persons,  all  of 
equal  degree  of  consanguinity  to  the  person  so 
s^sed,  the  said  lands  shall  then  descend  and 
go  to  the  said  several  persons  of  equal  degree 
of  consanguinity  to  the  person  so  seized,  as 
tenants  in  comm<m,  in  equal  parts,  however  re- 
mote from  the  person  so  seised  the  common 
degree  of  consanguinity  may  be." 

In  construing  the  language  tbe  court  said : 

"The  legislative  endeavor  In  this  passsge  Is 
plain.  It  Is  to  designate  the  class  of  persons 
who  are  to  take  the  land  on  the  contingency 
specified.  The  terms  used,  considered  Intrlnd- 
cally,  are  explicit  and  perfectly  Intdligible. 
Accepting  them  in  their  ordinary  and  natural 
meaning,  the  expression,  'several  persons,  all  of 
equal  degree  of  consanguinity'  to  a  deceased 
person,  admits  of  but  a  single  interpretation; 
tbe  words,  ex  vi  terminorum,  exclude  all  those 
who  do  not  stand  In  the  same  degree  of  blood, 
and  in  their  usual  import  they  utterly  refuse 
to  comprehend,  In  the  same  category,  both  first 
and  second  cousins." 

And  again  Is  reference  made  to  this  poller 
of  exclnsloQ  of  coUaterala  not  In  equal  de- 
gree: 


"Such  cxdusion  of  the  rule  In  tbb  ewneetlon 
tends,  I  tbink,  very  deddedly  in  the  direction 
of  a  sound  policy.  It  harmonizes  with  the  rule 
of  law  which  cireumBcribes,  within  reascmable 
bounds,  tbe  right  of  representation  in  the  dis- 
tribution of  personalty.  It  prevents  titles  to 
reslty  from  becoming  nncntain  and  Intricats^ 
by  reasMi  of  the  vast  multlplieation  of  owmrs.** 

The  Michigan  statute  construed  In  Van 
Cleve  et  al.  v.  Van  Fossen  et  aL,  sopra.  Is 
similar  to  tbe  statute  under  considemtion 
here.  The  flfth  subdivision  of  the  Michigan 
statute  and  the  fourth  subdivision  of  the 
Nevada  statute  are  alike,  and  the  sixth  sub- 
division of  the  statute  of  the  former  state  is 
substantially  the  same  as  the  proviso  of  the 
Nevada  statute,  and  is  connected  to  said  flfth 
subdivision  by  the  words  "Provided,  bow- 
ever."  In  Van  Cleve  v.  Van  Fossen  tbe 
question  decided  was  that  grandnleces  did 
not  Inherit  with  the  nieces  of  the  intestate. 

"It  is  plain,  therefore,"  said  the  court,  "that 
these  [grandnleces]  do  not  stand  in  an  equal 
degree  as  next  of  kin  to  the  deceased.  The  term 
'next  of  kin'  in  the  statute  signifies  those  who 
stand  In  the  nearest  relationship  to  the  intes- 
tate, according  to  the  rules  of  the  civil  law  for 
computing  degrees  of  kinship.  In  tbia  subdivi- 
sion of  the  statute  there  are  no  words  suggest- 
ing that  any  one  la  to  take  by  Uie  right  oC 
representation.  But  the  idea  is  exduded  the 
words  ^t  tbe  estate  shall  descend  to  his  Siext 
of  kin  in  equal  degree.*  We  most  so  construe 
this  statute  as  to  give  each  word  and  sentence 
force  and  effect,  and  the  words  'in  equal  degree' 
exdude  all  others  than  those  who  stand  in  tbe 
same  degres  of  Unship  to  the  Intestate." 


In  Conant  t.  Kent  and  Estate  of  Nlgn^ 
supra,  grandnleees  and  grandnepibewa  were 
held  to  be  excluded  from  a  Share  of  Oie  In- 
heritance by  reaacm  of  the  term  la  tbe  re- 
spective  Btatates,  "next  of  ktai  in  equal  d£- 
gree."* 

There  la.  In  tact,  Uttle  room  tor  constmc- 
tlon.  The  plain  language  of  the  tonrtb  mb- 
division  designates  a  particular  class  of  eoi- 
lateral  kindred  that  diall  inberit  under  cer- 
tain ctmdltlons,  and  tbe  body  of  tbe  section 
reveals  nothing  to  indicate  that  the  rule  in 
this  subdivision  was  not  intended  as  a  mle 
of  exdnidfm.  Appelant  is  not  in  an  eqoal 
degree  of  kinship  with  the  nephew  and 
nieces  of  flke  intestate,  and  ^  tbe  ezpreas 
IHroblblttm  of  the  statnte  cannot  Inherit. 

An  estate  descending  to  a  deceased  minw, 
who  had  never  beoi  married,  is  not  invtdved 
here,  uid  it  la  therefore  lytparent  that  fbn 
proviso,  upon  wbldi  her  counsel  so  much  rdy, 
cannot  help  aw^lont.  She  is  not  wltbin 
tbe  special  case  necessary  to  Invoke  its  ap- 
plication. 

Counsel  for  appellant  Insist  that  snocea- 
ston  by  right  of  represoitation  la  carried 
into  tbe  fourth  subdiTislmi  by  reason  of  sec> 
tion  272,  which  is  a  section-  of  tte  same  Btat> 
utOL  Section  272  reads: 
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"Inheritance  n  laccea^n  "bf  right  of  T«p- 
resentation*  takes  i^ace  when  die  deeeeadants 
of  any  deceased  htir  take  the  same  share  or 
right  In  the  estate  of  another  pwaoa  that  their 
parenU  wonld  have  taken  if  living.  •  •  • " 

This  section  Is  what  It  purports  to  be,  a 
definition  of  the  term  "by  right  of  representa- 
tion," and  is  not  intended  as  a  rule  of  dfs- 
trlbntlon.  It  has  no  bearing  on  section  2S9, 
except  as  a  statutory  rule  of  Interpretation 
of  the  term  wherever  employed  therein.  This 
constrnction  la.  apparent  from  the  face  of 
section  272,  and  She  care  observed  by  the 
Legislature  to  provide  for  representation  In 
the  first,  second,  third,  fifth,  seventh,  and 
tighth  snbdlTlslons  of  section  259,  and  in  the 
special  instance  In  the  fourth  sabdirlslon, 
tends  strongly  to  native  the  idea  of  an  In- 
tention to  provide  for  it  tarongbout  the  sec- 
tion by  a  separate  and  general  provision. 

[3]  Much  has  been  safd  by  counsel  for 
appellant  of  the  Injostlce  of  a  rule  that  will 
deprive  aH>elIant  of  her  Inheritance.  Bven 
BO,  we  cannot  amend  the  statute.  The  policy, 
wisdom,  or  expedlracy  of  a  law  Is  within 
the  exclusive  theater  of  leglslatlTe  action. 
It  is  a  forbidden  sphere  for  the  judiciary, 
which  courts  cannot  invade,  erai  under  prea- 
sure  of  constant  importunity. 

As  appellant  is  not  an  heii>  at  law  of  the 
Intestate,  and  therefore  not  a  party  nggrlev^ 
by  the  ruling  of  Qua  lower  ooort,  the  anwal 
Is  dlfflolssed. 

COLEMAN,  a  J.,  and  SANDSRS,  3^  con- 
cor. 


(«  M«T.  1) 

OILL  T.  QOLDFIELD  GONaOL.  MINES  OO. 
(No.  2820.) 

(Supreme  Court  of  Nevada.  Oct.  17*  1919.) 
Affeai.  Ann  cbbob  ^s»464— Jubisdiotion  ao- 

QITIBED  BT  APPEAL  ON  JUDOHBItT  BOIX. 
Though  an  appeal  was  taken  on  the  judg- 
ment roll  alone,  and  the  appellate  coart  did 
not  acquire  Jnrisdiction  to  review  errors  other 
than  those  appearing  on  the  face  of  the  jndg- 
nent  roll,  the  appellate  court  acquired  jorla- 
dlctlon  of  the  aiveaL 

On  petition  for  rehearing.  Fcnrmer  Jodg- 
Bxat  affirmed. 

For  former  opinlm,  see  176  FB(l  784. 

John  F.  Kuna,  of  Goldfleld.  for  appellant 
Hpyt,  Olbbona,  Frencb  &  Hraley,  of  Reno, 
lor  respmdent 

SANDERS,  J.  We  granted  a  rehearing  In 
this  cause  (176  Pac.  784)  for  the  purpose  of 
giving  Ifurtha  consideration  to  the  point 
raised  in  opposltifm  to  the  conduslon  readi- 
ed. 

^ipellant  InsiBts  that  as  the  ai^ieal  was 
taken  upon  the  judgment  roll  altme,  and  the 
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errors  son^t  to  be  reviewed  b^g  made  a 
part  of  the  record  on  appeal  from  the  Judg- 
ment, as  required  by  section  11  of  the  Acts 
of  1915.  p.  164.  it  became  and  was  the  duty 
of  the  court  to  review  all  errors  that  appear 
on  the  face  of  the  judgment  roll.  Upon  fur- 
ther consideration,  we  are  entirely  satisfied 
that  the  opinion  fumlfihes  a  full  and  com- 
plete answer  to  this  propositiou.  By  adher- 
ing to  the  express  mandate  of  the  statute 
(section  S328,  Bev.  Laws),  we  complied  with 
the  law.  Certainly  no  more  snbstantial  rea- 
son could  be  given  for  our  action.  Williams 
V.  Bice,  13  Nev.  236.  The  appeal  was  taken 
upon  the  judgment  roll  alone.  The  court, 
therefore,  certainly  acquired  jurisdiction  of 
the  appeal.  It  probably  would  have  been 
more  regular  to  have  affirmed  the  judgmoit 
than  to  have  dismissed  the  appeal;  but,  in 
the  view  we  take  of  the  judgment  roll,  the 
order  of  dismissal  amounta  to  an  affirmance 
of  the  judgmoiL 

The  only  errors  appearing  on  the  face  of 
the  judgment  roll,  other  than  those  enumer- 
ated in  section  5328,  Bev.  Laws,  are  directed 
to  the  court's  sustaining  the  diallenge  of  the 
defendant  to  certain  prospective '  jurors, 
Hotchkiss  and  Perow,  upon  the  ground  of 
Implied  bias.  After  reading  the  exhaustive 
voir  dire  examination  of  these  gentlemen, 
we  are  in  no  position  to  say  that  the  court 
erred  In  pomltting  them  to  remain  In  the  ju- 
ry box. 

The  judgment  most  be  affirmed.   It  la  lo 

ordered. 

COLEMAN,  a  J„  And  DUOEER,  J., 
concur. 


OM  Wash.  40) 

WINTLBR  ABSTBAOT  ft  LOAN  00.  T. 
SEABS  et  al.  (No.  102201^;) 

(Supreme  Court  of  Washingbm.  Oct  15, 1819.) 

1.  Chattel  hobtoaoks  ^=>129  —  ImtuDziro 

OHATTCU  OBXARS  ZJBN  OWXT. 

In  the  aute  of  Washington,  a  mortgage 
which  includes  chattels  sach  as  abstract  books 
does  not  serve  to  nmvey  title,  but  creates  a  Boi 
only. 

2.  Chattel  kobtoaobs  «=3l68  —  Mobtoagob 
or  abstbact  book      pobsbssioit  cannot 

KAXX  PHOTOOBAFHXO  BKPBODmniON. 

In  view  of  Rem.  Code  191B,  |i  1111  and 
3669.  giving  a  mortgagee  an  inunediate  right  to 
malnt^  an  Immediate  action  for  foreclosure 
where  he  has  reasonable  cause  to  believe  that 
the  mortgaged  property  will  be  destroyed,  and 
making  it  a  misdemeanor  to  remove  or  destroy 
mortgaged  property,  a  mortgagor  of  abstract 
books  who  remains  In  possession  has  no  right  to 
•take  photographs  of  the  books  and  dispose  of 
them,  for  such  act  would  make  the  Information 
in  the  hooka  and  records  less  valuable,  and  thus 
destroy  the  security. 


Cs»VOr  other 
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8.  ORATnt.  KOBTOAen  ^s^SG-On  idbiolo- 

BUBE  ULS  or  AB8TSAOT  BOOKS,  FUBOHASKB 
CANNOT  BKOOVKB  FHOTOOBAPHIO  BXFBODT70- 

TION. 

Where  a  mortsagee  of  abstract  books  on  fore- 
dosare  porcbased  tbe  same,  and  tbe  decree  of 
forecloaare,  which  gave  pardcalar  description 
of  the  property  ordered  sold,  specified  only  the 
books  themselves,  Acid,  that  the  mortgagee's 
grantee  could  not  recover  photographic  reproduc- 
tions of  the  mortgaged  abstract  booka  and  rec- 
ords, even  tboogb  tbe  mortgagor  might  have 
been  enjoined  from  making  waA  pbotograpUe 
reprodnctioBa. 

Department  2. 

Appeal  from  Snperiw  Court,  CSarke  Ooim- 
^ ;  W.  A.  Beynolda.  Jadga 

Action  by  the  Wictler  Abstract  ft  Loan 
Gompany  against  Cbarlea  B.  Sears  and  oth- 
ers. From  a  judgment  dismissing  the  action 
after  nonsuiting  plalntUf,  plaintiff  appeals. 
Affirmed. 

Crass  ft  Hardin,  of  Yanconver,  for  appel- 
lant 

HcMaster,  Hall  ft  I>rowle7,  of  Tanconver, 
for  respondents. 

BRIDGES.  J.  This  action  was  brought 
to  recover  the  photographic  reproductions  of 
certain  mortgaged  abstract  books  and  records 
and  to  recover  damages.  The  trial  court  non- 
suited the  plaintiff,  and  this  appeal  is  from 
the  Judgment  dismissing  the  action. 

The  facts  are  substantially  as  follows:  In 
die  year  1912,  the  Clarke  County  Abstract  ft 
Loan  Company  was  the  owner  and  In  posses- 
slou  of  certain  real  estate  and  certain  rec- 
ords, books,  plats,  maps.  Instruments,  ma- 
dtiines,  fnmlture,  and  fixtures,  constituting 
a  complete  plant  used  in  the  conduct  of  Its 
business  as  a  maker  and  sdler  of  abstracts 
of  title  to  real  property.  On  August  10. 1912, 
the  abstract  and  loan  company,  in  order  to 
secure  a  note  of  $24,000,  executed  and  deliv- 
ered to  Jessie  M.  Wlntler,  as  trustee,  a  mort- 
gage upon  Its  real  estate  and  upon  the  above- 
mentioned  personal  property.  One  danse  of 
tlie  niOTtgage  Is  as  follows: 

**And  the  said  mortgagor  mortgages  also  to 
the  mortgagee  as  additional  security  for  the 
said  note,  all  of  Its  plant,  used  in  the  conduct  of 
its  business  as  engaged  in  the  compilation  and 
sale  of  abstracts  of  title  to  real  property  and 
in  making  loans  and  other  like  business,  and 
consisting  of  all  its  records,  books,  plats,  maps, 
instruments,  machines,  furniture  and  fixtures, 
and  all  other  of  Its  equipment  as  the  same  now 
ezIsU  and  Is  located  at  No.  607  Eleventh  atrcet. 
Taneonver,  Washington,  or  as  the  same  may 
hereafter  be  renewed,  added  to,  or  enlarged." 

After  giving  the  mortgage,  the  abstract 
and  loan  company  continued  in  possession  of 
tbe  mortgaged  property  and  continued  the 
abstract  business.  It  failed  to  make  the  pay- 
ments required  by  the  terms  of  the  note  and 


mortgage,  and  on  October  26. 1916,  the  trus- 
tee commenced  an  action  to  foreclose  the 
mortgage.  While  this  action  was  pending, 
the  abstract  and  loan  company  made  pihoti>> 
graphic  copies  of  all  the  books  and  rec- 
ords of  tbe  abstract  plant  and  mcAA  them 
to  Charles  B.  Sears  and  O.  W.  Knowles  to 
be  used  in  the  same  county.  Afterwards  the 
mortgage  was  duly  foredoaed,  and  oa  April 
22,  1916k  the  property  was  sold  by  the  sher- 
iff, and  the  mortgagee  became  tlie  porchaser 
at  the  aale.  Thereafter  the.  mortgagee  and 
the  persons  for  whom  ((he  was  arting  as 
trustee,  together  with  one  or  two  others, 
organized  the  appellant  corporation,  and  the 
proper^  obtained  by  pnrchase  at  the  dier- 
10*8  sale  was  c(mreyed  to  it  After  the  |>hoto- 
graiditc  reproductions  were  sold  to  Sears  and 
Knowles,  they  formed  the  Sears  Abstract  ft 
Loan  Company,  whldi  contlniied  to  use  the 
photographic  copies  and  to  make  tberetrom 
abstracts  of  title  to  real  estate,  up  to  the 
time  of  the  b^;innlng  of  this  action.  Oa 
December  26.  191B.  Uw  Se^rs  Abstract  ft 
Loan  Company  ezecnted  and  delivered  to  tte 
Yanconver  National  Bank  a  cbattel  mort- 
gage covering  the  photographic  copies,  to- 
gether with  other  personal  proper^.  TUa 
mortgage  was  given  to  secare  a  bona  flde  In- 
debtedness owing  to  the  bank.  It  appears 
that  all  of  the  respondents  had  actual  knowl- 
edge of  the  existence  of  ttie  mortgage  to 
Jessie  M.  Wlntler  and  the  taking  and  sale 
of  tbe  photographic  copies. 

[1]  Tbe  chief  1^1  question  involved  Is: 
May  a  mortgagor  of  a  set  of  abstract  books 
and  records  lawfully,  and  without  violating 
any  of  the  rights  of  the  mortgagee,  make 
photographic  copies  of  such  books  and  rec- 
ords for  the  purpose  of  using  the  same  after 
the  mortgage  Is  foreclosed,  in  the  business  of 
making  abstracts  of  title  to  property,  or  sell- 
ing the  same  to  be  used  for  a  like  purpose. 
In  discussing  this  question  it  must  always  be 
kept  In  mind  that  In  this  state  a  mortgage 
does  not  serve  to  ctmvey  the  title,  but  creates 
a  Hen  only,  leaving  the  title  In  the  mort- 
gagor. Sllsby  V.  Aldrldge.  1  Wnah.  117,  23 
Pac.  836 ;  Blnnlan  v.  Baker,  6  Wash.  60.  32 
Pac.  1008;  Rlchter  v.  Buchanan.  48  WadL 
32,  02  Pac.  782;  Nettleton  v.  Evans,  67  Wash. 
227,  m  Paa  54. 

[2]  Apparently,  the  question  involved  here 
is  one  of  first  impression ;  for  no  cases  In 
point  are  dted  In  the  briefs,  and  the  some- 
what extenSed  search  which  we  have  made 
falls  to  reveal  any.  There  is  a  line  of  cases 
dteA  hiy  appellant  whidi  holds  that  an  au- 
thor, at  CMnmon  law,  has  a  proper^  in  his 
manuscript,  and  may  obtain  redress  against 
one  who  deprives  him  of  It,  or,  by  improper- 
ly obtaining  a  copy,  endeavors  to  realize  a 
profit  by  its  publication.  The  case  of  Press 
PubllAIng  Co.  V.  Monroe,  73  Fed.  196,  19  C. 
C.  A.  429,  61  L.  R.  A.  363.  Is  illustrative  of 
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this  prtoctple;  but  those  cases  caimot  help  ns 
bere,  because  there  the  owner  was  the  com- 
plaining party,  while  here  the  onA  who  com- 
plains holds  only  a  mortgage  lien.  Nor — and 
for  nearly  the  same  reason — can  we  get  any 
ll£ht  from  that  line  of  cases  where  a  photog- 
rapher, emt>Ioyed  to  take  certain  photo- 
graphs of  the  ^ployer,  nses  his  negatives 
or  pl&t^  to  take  additional  pictures,  to  be 
sold  to  others  or  to  be  pat  to  some  other  use. 
King  v.  Sheriffs,  129  Wis.  468,  109  N.  W.  656, 
T  I*  B.  A.  (N.  S.)  362,  116  Am.  St  Rep.  967 ; 
Leryeaa  t.  Clem^its,  176  Mass.  S76,  66  N. 

736,  50  L.  R.  A.  397 ;  Douglas  T.  Stokes. 
149  Ky.  506.  149  S.  W.  849,  42  L.  R.  A.  (N.  S.) 
386,  Ann.  Cas.  1914B,  374 ;  Corliss  T.  Walker 
'Co,  (C.  C.)  64  Fed.  280.  31  L.  R.  A.  283. 

The  respondents  contend  that  the  mortga- 
gor, b^ng  the  owner  of  the  property,  had  a 
right  to  take  these  photographs  and  dispose 
of  them,  provided  he  did  thereby  no  nnneces- 
sary  damage  to  the  mortgaged  property;  that 
the  mortgage  did  not  cover  the  photographs, 
and  therefore  could  not  be  foreclosed  as  to 
them.  The  lower  court  seems  to  have  also 
taken  this  view  of  the  case.  We  cannot  be- 
lieve that  the  only  right  which  a  mortgagee 
has  Is  to  foreclose  his  mor^ge.  The  mort- 
gagor's ownership  is  not  nnquallfled;  he  may 
not  do  with  the  property  as  he  sees  fit;  he 
may  nse  it  in  the  nsaal  and  customary  way, 
doing  no  unnecessary  damage;  but  he  may 
not,  over  the  objectlcms  of  the  mortgagee,  use 
the  property  in  any  unnsual,  uncustomary,  or 
nnexpected  way;  and  particularly  so  if  soch 
use  greatly  injures  the  property  or  depred- 
ates its  valne.  The  mortgagee  has,  and  In 
the  very  nature  <^  the  relatlcm  must  have,  (be 
right  at  all  ttmes  to  protect  the  property, 
which  gives  him  security  against  any  unusu- 
al or  unnecessary  damaga  These  prindples 
are  laid  down  by  Jones  on  Chattel  Mcnrtgagea. 
At  section  461  (6th  Ed.)  he  says: 

"A  mor^see,  In  case  of  apprehended  danger 
of  loss  of  the  mortgaged  property,  may  have  a 
receiver  appointed,  even  before  his  right  to  tore- 
close  has  accraed.  It  is  sufficient  to  aothorize 
the  appointment  of  a  recdver  that  the  mortga- 
gor is  insolvent,  that  the  property  is  not  suffi- 
cient In  value  to  secure  the  debt,  and  that  there 
is  Btin  danger  of  Its  removal  beyond  the  juris- 
diction of  5»e  court  The  power  of  a  court  of 
equity  to  preserve  the  mortgaged  property  from 
ilestmctiou,  so  that  it  may  answer  the  purpose 
of  the  mortgage,  Is  undoubted.  A  bill  for  an 
injunction  and  the  appointment  of  a  receiver 
may  be  snstained,  where  It  is  shown  that  these 
remedies  are  proper  for  the  mortgagee's  protec- 
tion, although  the  time  of  payment  set  in  tiie 
mortgage  has  not  arrived.** 

And  at  section  41B0: 

"A  purdutser  of  property  upon  which  tiiere  Is 
a  valid  mortgage  who  ccmsnmes  or  sells  the 
property  or  any  part  of  it  is  liable  to  the  mort- 
gagee for  the  damages  so  occasioned  him;  and 
it  makes  no  difference  that  the  purchaser  took 
the  property  In  hostility  to  the  mortgage,  and 
^mjing  that  it  was  an  existing  lien." 
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The  same  general  principle  has  been  recog- 
nized by  our  Legislature  and  enacted  as  a 
part  of  the  laws  of  this  state.  Section  1111, 
Rem.  Code,  provides  that  where  a  debt  se- 
cured by  mortgage  la  not  due  and  tbe  mort- 
gagee has  reasonable  cause  to  believe  that 
Uie  mortgaged  property  will  be  destroyed, 
lost,  or  removed,  he  may  maintain  an  imme- 
diate action  for  foreclosure  of  his  mortgage. 
Section  3669  of  the  same  volume  provides 
that  any  mortgagor  oif  personal  property 
who,  with  intent  to  hinder,  delay,  or  de- 
fraud  the  mortgagee,  shall  Injure  or  destroy 
such  proper^  or  any  part  thereof,  or  shall 
conceal  the  same  or  r«nove  it  from  the 
county  without  the  consent  In  writing  of 
the  mortgagee,  or  who  shall  sell  or  dispose 
of  the  same  or  any  Interest  tber^n,  shall 
be  guilty  of  a  misdemeanor. 

In  the  Instant  case  the  chief  valne  of 
the  security  was  not  In  the  abstract  books 
themselves,  but  In  the  Information  contained 
In*  them.  Any  act  whtt^  would  make  either 
the  books  and  records,  or  the  information 
contained  in  them,  less  valuable,  would  to 
that  extent  lessen  the  value  of  the  security. 
Hie  mortgage  not  only  covered  the  books 
themselves,  but  the  Information  contained  In 
them ;  and  the  making  public  of  that  secret 
information  must  be  considered  an  unlawful 
destruction  of  the  security.  If  one  set  of 
photographs  may  be  lawfully  taken  and  sold 
for  use,  so  may  a  dozen  sets  of  photographs 
be  taken  and  sold;  and  thus  what  was 
atnple  security  has  become  almost  valueless. 
It  would  be  small  comfort  to  the  mortgagee  to 
tell  him  thfit  he  must  be  satisfied  tf  the 
books  themselves  have  not  been  Injured  and 
If  they  still  omtaln  the  original  Informa- 
tion. That  doctrine  would  take  the  kernel 
and  leave  the  shell.  If  one  mortgage  a  house, 
used  only  as  a  dwelling,  he  would  not  sub- 
sequently be  permitted  to  convert  that  mort- 
gaged property  Into  a  stable ;  or  if  one  mort- 
gaged a  high-priced  pleasure  automobile  he 
would  not  thereafter  be  permitted  to  nse  it 
as  a  common  tru(^,  although  he  might  not 
make  any  physical  changes  In  the  conveyance. 
We  have  no  doubt  that  If  this  mortgagee  had 
undertaken  to  enjoin  the  taking  and  selling 
of  these  photographs,  or  had  sought  to  have 
a  receiver  appointed  to  take  charge  of  the 
property  because  of  such  taking  and  sale,  or 
had  commenced  suit  to  foreclose  her  mort- 
gage because  of  the  depredation  of  the  se- 
curity resulting  from  sudi  taking  and  sale, 
she  must  have  prevailed.  Any  other  rule  of 
law  would  deprive  abstract  books  of  nearly 
all  their  commerdal  value ;  for  who  would, 
here&fter,  lend  money  upon  abstract  books 
as  security,  knowing  that  one  or  more  sets 
of  photographic  copies  may  a^erwards  be 
lawfully  tak«i  and  sold,  to  t>e  osed  In  oppo- 
sition to  the  mortgaged  property?  The  same 
rule  of  law,  which  would  permit  a  mortgagee 
to  enjoin  any  act  whldi  would  wholly  or  par- 
tially destroy  the  mortgaged  pnqiierty,  shonld 
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also  permit  Uiii  to  enjoin  any  act  willed 
would  wholly  or  partially  destroy  the  value 
of  that  property.  We  therefore  hold  that  in 
this  case  the  mortgagor  did  not  have  the 
right,  over  the  objections  of  the  mortgagee, 
to  talce  and  sell  these  photographic  copies. 
But  It  does  not  aeoessarlly  follow  that  the 
appellant  can  maintain  this  suit. 

[3]  This  action  Is  maintained  upon  tbe 
prlndple  that  the  mortgage  covered  the  pho- 
tographic copies,  and  that  It  was  foreclosed 
as  to  those  copies,  and  that  when  the  ori^al 
mortgagee  became  the  pordiaser  at  the  sher^ 
IfTs  sale  she  purchased  these  copies  along 
with  the  rest  of  the  personal  property,  and 
that  Idle  thereafter  conveyed  the  same  to  the 
appellant  If  it  be  conceded  Oiat  under  any 
olrcomstances  tiie  pnrchaaer  at  Qie  sale 
might  maintain  a  possessory  action  such  as 
this,  yet  we  are  forced  to  the  conclusion  Qiat 
the  appellant  Is  not  In  position  to  maintain 
this  action.  The  decree  of  foreci(»ore  gives 
a  particular  description  of  the  personal  pn^ 
erty  whldi  was  ordered  sold,  nieae  photo> 
graphic  copies  are  not  Included  in  this  de- 
scription. The  8h»lff*8  Un  of  sale  to  the 
pnrcbaser  gives  an  itemized  statement  of  the 
property  sold,  and  these  photographic  copies 
are  not  Induded.  It  follows  that  the  appel- 
lant cannot  be  the  owner  or  entitled  to  the 
possession  of  these  photographic  copies  and 
cannot  therefore  maintain  this  suit 

While  we  decide  that  a  mortgagor  of  ab- 
stract books  and  records  has  no  right,  as 
against  the  mortgagee,  to  take  and  sell  pho- 
tographic copies  thereof,  and  that  the  mort- 
gagee would  have  his  action  to*  enjoin  such 
taking  and  sale,  yet,  where  ttie  reproductions 
have  been  taken  aiul  sold, 'we  expressly  do 
not  decide  whether  such  copies  would  be  In- 
cluded within  the  mortgage,  nor  do  we  de- 
cide whether  the  mortgagee's  action  would 
be  a  possessory  one  such  as  the  one  we  are 
dealing  with,  or  one  to  enjoin  the  use  of 
such  cbplea,  or  for  their  destruction,  or  a 
straight  action  for  money  damages.  Having 
decided  that  the  appellant  is  not  In  position 
to  maintain  this  action.  It  Is  not  necessary 
to  determine  the  form  of  the  proper  action 
or  the  exact  nature  of  the  remedy. 

Judgment  affirmed. 

HOLCOMB,  a  J.,  and  PARKER,  FDL- 
VESRTOSt  and  MOUNT,  JJ.,  concnr. 
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CITY  OP  SPOKANE. 
(No.  15278.) 


(Supreme  Court  of  Washington.  Oct.  10, 1919.) 
1.  UuKiciPAL  coBPoa^TiONB  •=>410(^— Own- 

■B  AS8SS8ED  TOB  XKPBOVEHBnT  KAT  SHOW 
FBOPKBTT  nCPBOVXD  WAS  NOT  STBKKT. 

In  view  of  Const  art.  1,  |  16,  a  property 
owner  whose  property  has  been  aBsessed  for  a 


purported  street  Improvement  In  metim.  to  set 
aside  the  assessment  may  Acm  the  property 
improved  was  not  a  public  street. 

2.  MrNIOIPAI.  OORPOBATIOHS  ^»488,  4S9<3)  — 
ESTOFFEL  TO  QUESXIOn  VAUDITT  Or  ASSESB- 
jfSNT  rOB  SIBBBT  UCPBOVEUENT. 

Plaintiff,  suing  to  cancel  an  aBsesament  for 
a  street  improvement  levied  on  property  subs^ 
quently  bought  by  her  and  her  deceased  hus- 
band, held  not  estopped,  by  the  acts  of  her  pred- 
ecessor in  interest  In  petitioning  for  the  Improve- 
ment, to  question  the  Talldlty  of  the  aaseiB- 
ment. 

Holoomb,  O.  J.,  dissenting. 
Department  2. 

Appeal  from  Superior  Conr^  Spokane 

County ;  Wm.  A.  Hunek^  Judge. 

Action  by  Mary  F.  Allen,  as  executrix  of 
the  estate  of  Joseph  S.  Allen,  deceased,  and 
personally,  against  the  City  of  Spokane. 
From  Judgment  tor  plaintiff,  defoidaat  ap- 
peals.  Affirmed, 

J.  H.  Gttsghty  and  Alex  BC  Wtaiston,  botii 
of  Spokane,  for  ai^lant. 

St^^hois  ft  Jack,  of  Spokane,  for  req^nd- 
ent 

FULLBRTON,  J.  This  action  was  insti- 
tuted by  the  respondent,  suing  in  her  own 
right  and  In  her  capadty  as  executrix  of 
her  husband's  estate,  to  cancel  an  assess- 
ment levied  by  the  appellant,  the  dty  of  Spo- 
kane, upon  real  property  of  which  the  re- 
spondent and  her  husband,  subsequent  to  the 
time  the  assessment  was  levied,  became  the 
purchasers.  The  trial  court  entered  a  Judg- 
ment canceling  the  assessment,  and  the  dty 
appeals. 

The  facts  are  disclosed  by  the  pleadings. 
On  December  6,  1900,  certain  owners  of  real 
property  in  the  dty  of  Spokane  petitioned 
the  board  of  public  works  of  that  dty  to 
cause  that  part  of  Spokane  street  lying  be- 
tween Spragne  avenue  and  Third  avenue  to 
be  Improved  at  the  expense  of  the  owners  of 
the  property  benefited,  by  grading  the  same 
to  the  established  grade  for  the  full  width 
thereof  and  by  building  sidewalks  upon  each 
side  thereof.  The  land  now  owned  and  rei>- 
resented  by  the  respondent  abutted  upon  the 
proposed  Improvement;  it  was  then  owned 
by  one  W.  F.  Mltchem,  who  Joined  In  the 
petition  for  the  proposed  Improvement 
There  seems  to  have  been  at  that  time  some 
doubt  in  the  minds  of  the  dty  officials  wheth- 
er the  way  petitioned  to  be  improved  had 
been  dedicated  as  a  street,  or  was  in  fact  a 
part  of  Spokane  street ;  and,  to  remove  this 
doubt,  Mltchem,  with  other  abutting  and  ad- 
jacent property  owners,  filed  affidavits  with 
the  board  of  public  works,  averring: 

That  the  way  bad  been  "generally,  habltoally 
and  nniversally  traveled  by  the  citizens  and 
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residenta  of  the  dtj  of  Spokane,  and  the  pub* 
Ii«  at  large  adversely,  continiioady,  and  anin- 
terraptedly  for  a  period  of  more  than  eleven 
<11)  yean  prior  to  the  date  of  the  affidavit ;  and 
that  the  same  haa  been  daring  all  of  aald  time, 
and  is  BOWi  used  hy  aald  cStiaena  of  Spokane 
and  the  pablie  at  large  aa  and  for  a  pahUc 
•treet." 

The  cUji  In  response  to  the  petition,  caused 
tbe  way  to  be  Improved  and  caused  the  aa- 
se&sment  now  In  question  to  be  levied  to 
pnr  the  cost  therectf.  The  proceedings  lead- 
ing up  to  the  assessment.  In  so  far  as  the 
t  record  before  us  discloses,  were  regalar; 
the  notices  required  by  the  form  ot  proce- 
dure then  In  force  were  duly  given,  and  op- 
portuntty  to  protest:  against  the  improve- 
ment the  manner  in  which  it  was  mode, 
and  the  amount  of  the  lerlea,  were  duly  giv- 
en the  landowners  whose  property  was  as- 
sessed. No  protest  of  any  Und  was  made  by 
the  then  owners  of  the  property  now  owned 
by  the  respondents.  The  assessmmt  was 
made  payable  in  ten  annual  installments, 
the  first  installment  faUing  dne  on  Ifoy  IB, 
1909.  Of  these  Installments,  Afltchem  paid 
three,  namely,  the  installments  falling  due 
in  1909,  1910,  and  1911.  when  he  sold  titte 
inoperty  to  the  respondent  and  her  husband. 
The  new  owners  paid  the  installments  faU- 
ing due  during  the  next  four  years,  namely, 
the  years  1912,  1913,  1914,  and  1915.  After 
the  last  paymoit,  an  action  was  Instituted 
against  the  dty  by  the  person  claiming  the 
prapertj  improved  as  a  street,  wherein  it 
was  adjudged  that  the  property  was  not 
and  never  had  been  a  public  street,  but  was 
the  private  property  of  the  claimant.  The 
present  owners  then  demanded  of  the  city 
a  cnncellation  of  the  remaining  installments 
of  the  assessment.  The  dty  refused  to  com- 
ply with  the  demand,  and  the  present  ac- 
tion was  begun,  with  the  result  first  stated. 

For  reversal  the  city  makes  two  principal 
contentions:  First,  that  the  question  wheth- 
er the  property  improved  as  a  street  was  ac- 
tually a  street  cannot  be  litigated  In  this 
form  of  action ;  and,  second,  that  the  re- 
spondent is  estopped,  by  the  acts  of  her  pred- 
ecessor In  interest  In  the  property,  to  ques- 
tion the  validity  of  the  assessment 
.  [1]  While  the  authorities  upon  the  first 
proposition  are  not  In  accord,  we  think  the 
better  rule  Is  that  a  property  owner,  whose 
property  has  been  assessed  for  a  purported 
street  improvement,  may.  In  an  action  to  set 
aside  the  assessment,  show  that  the  property 
Improved  was  not  a  public  street  The  cases 
which  announce  the  contrary  doctrine  seem 
to  proceed  on  the  theory  that  the  dty  can 
acquire  the  property,  and  thus  make  tlie  Im- 
provement available  to  the  public  and  of 
benefit  to  the  property  of  the  complaining 
owners.  But,  whatever  may  be  the  rule  In 
the  states  announcing  that  doctrine,  In  this 
State  a  munldpaUty  cannot  acquire  sndi 


property  as  It  wills  for  a  public  street,  even 
though  It  provide  for  compensaUon  to  the 
owner  for  the  property  taken.  By  section  18 
of  article  1  of  the  state  Constitution,  the 
question  whether  the  use  for  which  real  prop- 
erty Is  taken  Is  a  public  use  Is  made  a  Judi- 
cial question  to  be  determined  as  such,  with- 
out regard  to  any  legislative  assertion  that 
the  use  Is  pnblic,  and,  while  we  have  held 
that  the  determination  of  the  prc^r  munic- 
ipal officers  that  the  use  is  public  is  ordina- 
rily conclusive  upon  the  courts  '  (^acoma  v. 
Tltlow,  53  Wash.  217,  101  Pac.  827;  Tacoma 
r.  Brown,  69  Wash.  038,  125  Pac.  940 ;  Spo- 
kane V.  Merrlam,  80  Wash.  222, 141  Pac  3^, 
the  cases  announcing  the  rule  recognize  pos- 
sible exc^ti<mB.  The  power  to  decide  clear- 
ly implies  that  the  courts  may  decide  con- 
trary to  the  declaration  of  the  municipal  of- 
ficers, and  until  the  question  Is  Judicially 
determined,  <Hr  the  right  to  sucib  determina- 
tion waived,  it  cannot  with  certainty  be  said 
that  the  property  assessed  vrill  have  the 
benefit  of  the  improvement  There  la,  more- 
over, another  reason  for  denying  the  princi- 
ple for  whidi  the  dty  contends.  The  city 
may  not  be  able  to  exercise  the  power  even 
If  It  so  wOla  In  this  state  the  power  of 
taxation  is  limited.  The  city  may  find  that 
the  sum  it  can  lawfully  assess  npon  abut- 
ting property  will  be  insufficient  to  meet  the 
cost  of  acquiring  the  property,  and  may  find 
that  It  cannot  make  up  the  difference  from 
its  general  fund  because  of  this  limitation  on 
Its  power  of  taxation.  For  the  foregoing  rea- 
sons it  is  possible  that  the  city  may  never 
acquire  the  property  on  which  the  improve- 
ment is  made,  in  which  case  the  abutting 
property  will  not  receive  the  benefit  of  the 
improvement  and  clearly  as  long  as  this 
possibility  ^Ists  there  Is  no  Just  prlncb>le 
upon  whldi  the  assessment  can  rest 

[2]  In  BiQiprat  of  the  second  contention, 
the  apiiellant  relies  vpm  the  cases  of  BarUnr 
V.  Tacoma,  12  Waah.  82,  40  Fac.  882,  and 
Wlngate  v.  Tacoma,  18  Wash.  003,  43  Pac. 
874.  But  these  cases  differ  widely  in  their 
facts  from  the  case  at  bar,  and,  we  think, 
warrant  the  application  of  different  princi- 
ples of  law.  In  them  there  was  no  question 
as  to  the  city's  title  to  the  street  on  which 
the  improvement  was  made,  and  in  conse- 
quence no  question  that  the  property  of  the 
complaining  owners  received  the  benefit  of 
the  Improvement.  The  defect  was  In  the 
preliminary  proceedings  had  by  the  dty  of- 
ficers in  the  initiation  of  the  Improvement 
and,  while  the  court  in  the  opinions  dted 
spoke  of  the  defects  as  Jurisdictional,  all 
that  was  meant  was  that  the  preliminary 
proceedings  were  so  far  irregular  as  to  Jus- 
tify a  stoppage  of  the  work  by  the  property 
owners,  had  they  acted  in  the  proper  man- 
ner and  at  the  proper  time.  There  was 
therefore  no  injustice  In  holding  them  es- 
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topped  from  qnesdMibig  the  assessments 
levied  (m  Uwlr  pn^ei^,  and  tbe  conrt  coald 
well  bold  that  th^  were  estopped  from  ques- 
tioning tbe  regularity  of  the  proceedlDgs  by 
their  act  of  petitioning  for  tbe  Improrement 
and  by  their  fitUnre  to  call  attention  to  the 
defbcta  In  the  procedure  prior  to  tbe  making 
of  tbe  improTement  Here  tbe  facts  are  dif- 
ferent Tbe  property  improved  as  a  street 
was  at  the  time  of  tbe  ImproTeraent,  and 
still  Is,  in  private  ownership.  The  pn^rty 
of  the  complainant  has  not  received  the  bene- 
fit of  the  Improvement.  If  he  is  compelled  to 
pay  for  the  Improvement,  he  parts  with  prop- 
erty for  which  he  receives  no  return.  He  had 
a  right  to  rely  on  the  city's  assumption  of 
ownership  of  the  property  it  improved  as  a 
street,  and  clearly  onght  not  to  be  held  es- 
topped from  questioning  the  assessment,  un- 
less he  was  guilty  of  some  fraud  or  conceal- 
ment when  he  petitioned  for  and  acquiesced 
in  the  improvement.  As  we  said  In  Edmonds 
Land  Co.  v.  Edmonds,  66  Wash.  ,201, 119  Pac. 
192.  the  petition  could  be  nothing  more  than 
a  request  to  the  city  that  it  proceed  within 
the  powers  conferred  on  it  by  law  In  making 
an  tmprovement ;  it  could  not  act  as  author- 
ity to  the  city  to  proceed  beyond  and  outside 
of  any  legal  authority.  It  Is  true  In  this  In- 
stance tbe  owner  did  something  more  than 
petition  and  stand  by  without  protest.  He 
made  affidavit  as  to  facts  tending  to  show 
that  the  property  was  a  public  street,  but  this 
we  cannot  think  alters  the  situation.  It  is 
not  asserted  that  he  did  not  ^te  tbe  facts 
truthfully,  and  all  that  he  stated  In  the  af- 
fldavlt  that  was  fairly  within  bis  knowledge 
conld  be  true  and  stlU  tbe  property  not  be 
a  pnbllc  street  ^e  affidavits  were  bnt  evi- 
dence tending  to  establish  the  fact  of  title. 
The  ultimate  question  was  one  which  tbe 
dty  was  reqaired  to  determine,  and  it  was 
the  only  body  which  had  tbe  power  to  have 
It  effectively  determined.  Since  tbe  title  to 
the  property  was  in  doubt  it  was  the  city's 
duty,  before  proceeding  to  improve  it  as  a 
street  to  remove  the  doubt  Having 
lected  this  duty,  it  cannot  be  permitted  to 
visit  the  loss  upon  another,  who  was  inno- 
cent of  wrong,  and  who  had  the  right  to  as- 
sume that  no  duty  required  of  tbe  city  had 
been  neglected.  Contrary  to  the  contention 
of  the  city,  therefore,  we  cannot  conclude 
that  the  property  owner  was  equally  guilty 
with  tbe  dty  In  causing  the  loss  which  must 
necessarily  follow,  or  that  he  must  bear  It 
as  the  person  who,  by  bU  acts,  made  tbe  loss 
possible. 
The  Judgment  is  affirmed. 

MOUNT,  PARKER,  end  BRIDGES.  JJ., 

concur. 

HOLCOMB,  O.  J.,  dissents. 


OOB  WMh.  474) 

GARBINQ  V.  STEPHENS  et  aL  (Na  1S329.) 
(Supreme  Court  of  Washington.  Oct  IS,  1919.) 
Btidencs  ^»431  —  Adhissibiutt  or  Evi- 

DENCS  TO  SHOW  NONDELITEBT  OF  OEED. 

In  an  action  in  ejectment  and  to  quiet  tide, 
involving  the  validly  of  a  deed,  evidence  that 
grantor  had  sold  the  land  to  another,  tbat  she 
had  snpposed  a  deed  which  was  to  be  returned 
to  her  on  her  request  had  hem  destroyed,  and 
that  it  was  never  her  intention  to  have  Ic  ddiv- 
ered,  Md  admisaible. 

Department  1. 

Aj^eal  trom  Supwior  Conrt  Lewis  Coun- 
ty;  P.  H.  Back,  Jndg& 

Action  by  Louisa  E.  Garring  against  J.  A. 
Stephens  and  wife  and  another.  Judgment 
for  defendants,  and  plaintifl  aiveals.  Af- 
firmed. 

A.  B.  Rice,  of  Chehalis,  and  h.  X  NidsQye, 
of  Spokane,  for  ai^ellant 

O.  D.  Cunningham  and  W.  H.  Cameron, 
both  ot  Centralla,  for  revondenta. 

MITCHELI^  J.  This  action  was  CMnmenc* 
ed  In  July,  1917.  It  Is  tbe  statutory  action 
of  ejectmoit  and  to  quiet  tltl&  It  was  tried 
without  a  Jury  and  resulted  in  a  Judgment 
for  defendant^  from  whidi  Judgment  plain- 
tiir  baa  appealed. 

Stephois  and  wlft,  aa  audi,  and  the  East- 
em  Railway  &  Ltunber  Gmnpany,  a  corpora- 
tion, appeared  separately,  and  In  addition  to 
general  denials  ea(^  interposed  several  af- 
firmative defenses,  concerning  all  of  which 
evidence  was  Introduced.  There  la  Invol^red 
the  vaUdlty  of  an  InatnuDent  puiportlng  to 
be  a  deed,  and  upon  the  tbre^old  of  tbe 
Inquiry  appelant  admits  she  Is  not  oititled 
to  prevail  It  It  shall  be  determined  that  deed 
was  Invalid.  Having  reatAed  tbe  cfMudusloD 
the  Instrument  did  not  operate  as  a  convey- 
ance of  titles  it  will  therefore  be  useless  to 
consider  any  other  feature  of  the  contro- 
versy. 

The  instrument  Just  referred  to  was  made 
by  Jane  B.  Bryan  on  October  19,  1905,  and 
purported  to  conv^  to  William  W.  Mills  a 
tract  of  land  which  Induded  the  lesser  tracts 
Invi^ved  In  this  action.  At  that  time,  and 
for  many  years  prior  thereto,  she  owned  and 
lived  on  the  land  described  In  the  deed  and. 
continued  to  reside  thereon  until  her  death, 
AprU  27,  1907.  During  those  years  there 
lived  with  her  In  the  same  home  her  nephew, 
Allen  Miller,  and  his  wife  and  their  son 
William  W.  Miller;  the  latter  being  the 
grantee  named  In  tbe  deed  referred  to.  Allefa 
Miller  and  wife  and  their  sou  continued  to 
live  on  tbe  place  a  number  of  years  after  the 
death  of  jane  E.  Bryan.  Jane  E.  Bryan  and 
Allen  Miller  were  considerably  In  debt  on 
October  10,  1905.    Her  deed  to  William  W. 
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Bflner,  wbo  at  tliat  time  was  12  years  of  age, 
was  prepared  by  her  lawyer  (J.  B.  Landrum) 
and  actoowledged  before  him  as  a  Justice 
of  the  peace.  Only  one  person  who  was  pres- 
ent at  the  execution  of  the  deed,  Mrs.  Male-, 
ney,  testlfled  In  the  trial  of  this  case.  8be 
testified  that  after  executing  the  deed  Jane 
B.  Bryan  handed  It  to  her  lawyer  and  asked 
him  to  pat  It  on  record  that  day,  and  that 
he  said  be  would.  In  considering  ber  testi- 
mony we  bear  In  mind  she  owns  a  mortgage 
In  the  sum  of  $1,000  made  and  delivered  by 
William  W.  Miller  to  her  on  November  16, 
1915,  covering  another  portion  of  the  land 
described  In  the  deed  to  him  of  October  19, 
1905.  William  W.  Miller  was  not  presoit  on 
October  19,  1905,  at  the  execatlon  of  the 
deed;  nor  Is  the  evidence  clear  as  to  when 
be  first  learned  of  It  The  deed  was  not  re- 
corded tintll  after  the  death  of  both  Jane  E. 
Bryan  and  her  lawyer,  when,  on  July  16, 
1907,  It  was  filed  for  record  by  Allen  MlUer, 
acting  at  that  time  as  administrator  of  the 
estate  of  Jane  E.  Bryan.  The  testimony  Is 
sUent  as  to  when  and  how  the  deed  got  back 
Into  the  possession  of  Jane  B.  Bryan,  and 
thence  Into  the  possession  of  her  administra- 
tor. On  October  22.  1006,  Jane  E.  Bryan 
conveyed  to  the  Oregon-Washington  Railroad 
ft  Navigation  Company,  for  right  of  way  pur- 
IKMes,  a  portion  of  the  land  described  in  her 
deed  to  William  W.  Miller^  On  January  15, 
1907,  Jane  R  Bryan,  by  a  warranty  deed 
acknowledged  before  her  same  lawyer,  act- 
ing at  that  time  as  a  notary  public,  conveyed 
to  Allen  Miller  certain  property  which  In- 
clnded  the  property  In  controversy  here, 
miat  deed  was  filed  and  recorded  two  days 
later,  and  the  property  described  in  It  a 
portioii  of  the  land  described  In  ttie  deed 
from  her  to  WUliam  W.  Miller.  AUen  BlUler 
and  wife  several  times  mcntgaged  ti»  prop- 
erty tli^  finally  add  to  the  respondent 
Eastern  Railway  ft  Lumber  Company  operat- 
ed a  mill  near  and  stunrtly  aftw  AUu 
Miller  acquired  the  property  from  Jane  B. 
Bryan,  contlnnous  complaint  and  threatened 
UtUEstioa  on  bis  part  agaliiBt  tbe  liuiib« 
companr  <m  account  of  sawdust  and  other 
dOris  from  the  mill  resulted  in  the  purchase, 
on  September  26,  1911,  by  the  lumber  oom- 
pany  from  Allen  Miller  and  wife,  of  the  7% 
acres  ever  since  owned,  occnpied,  and  greatly 
Improved  by  tbe  lumber  company.  The  con- 
sideration for  this  transfer  was  $4,000.  and 
the  vo&ortj  was  a  part  of  that  described  in 
tbe  deed  of  October  19,  190S.  by  Janft  B. 
Bryan  to  WUliam  W.  MUler,  and  also  in  tbe 
deed  of  January  10,  1907,  by  Jane  B.  Bryan 
to  Allen  Miller.  In  the  years  1912  and  1913 
Alien  Miller  and  wife  gave  mortgagea  upon 
tbe  proper^  now  owned  and  occupied  by  tbe 
reaiiondenta  Stqptaens  and  wlfe^  who  through 
ftaedOBure  loroeeedlngB  in  the  year  1916  be- 
came the  pnrcbasers  at  the  sheriff's  fore- 
closure salei  This  property  now  owned  by 
them  vaa  a  part  of  that  described  in  the 
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deed  of  Jane  B.  Bryan  to  WlUUin  W.  Miller 
and  also  In  the  later  deed  of  Jane  E.  Bryan 
to  Allen  Miller.  There  Is  abundant  testl* 
mony  in  the  record  to  show  that  from  the 
time  Allen  Miller  received  his  deed  from 
Jane  E.  Bryan  In  January,  1907,  lutll  he 
disposed  of  the  properties  Involved  In  this 
action,  he  occupied,  used,  let,  paid  taxes  on, 
and  In  good  faith  claimed  It  as  hta  own  with- 
in the  knowledge  and  without  any  protest 
from  William  W.  Miller,  both  before  and 
after  he  became  21  years  of  age.  other  than 
the  making  and  delivery  by  him  of  a  quit- 
claim deed  to  appellant  about  April  27.  1916. 

Shortly  after  the  conveyance  to  Allen  Mil- 
ler, an  attorney  for  the  respondent  lumber 
company  engaged  in  settling  the  complaints 
of  AU^  Miller,  called  at  his  home  and  dis- 
cussed the  matter  with  Jane  E.  Bryan,  who 
formerly  had  been  handling  the  property  as 
her  own.  Concerning  that  oonversatlim  the 
attorn^  testified  at  tbe  trial  In  this  case  as 
follows: 

"I  went  right  over  to  see  Jane  Bryan  to  see 
what  could  be  done.  It  was  In  the  latter  part 
of  February,  1907.  I  asked  Mrs.  Bryan  who 
owned  that  property.  She  told  me  Allen  Miller 
owned  It ;  that  she  had  deeded  it  to  him,  I  think, 
aboat  the  month  of  January,  1907.  It  was  then 
I  called  her  attention  to  tUa  deed  I  had  seen  in 
Landmm'B  office  to  Willie  Miller.  She  told 
me  that  Landrum  and  Miller  (meaning  Allen 
Miller)  had  come  to  her  when  OuKat  was  made 
to  bring  snit  on  obligationfl  they  owed  on  dif- 
ferent notes;  that  Landrum  had  suggested  that 
this  deed  be  made  and  pot  with  him  and  that  she 
had  made  the  deed  with  the  instruction  that  It 
be  retnmed  to  her  when  she  called  for  It;  that 
she  had  aaked  I^drum  for  it  and  was  told 
that  it  bad  been  mislaid.  She  seemed  surprised 
that  the  deed  was  stiU  In  exlstenoB." 

This  testimony  was  admitted  over  the  ob- 
jection of  anwllant  and  ctmstltntes  the  prin- 
cipal asBignment  of  error  on  tbe  appeaL  We 
tUnfe  fbo  teatlmoiv  was  admisiilble.  It  is 
perftetly  ^ear  the  controversy  here  bingea 
upon  the  question  of  the  delivery  of  the 
deed— tbe  final  act,  without  whidi  all  other 
formalities  are  ineffectual  to  the  transfer  by 
deed  of  tbe  title  to  land.  True,  tbe  dtilT- 
ery  of  a  deed  need  not  be  directly  or  im- 
mediate to  tbe  grantee;  but  it  must  paaa 
beyond  the  control  of  the  grantor,  which  of 
Itself  ia  a  aueatlon  of  intmtl<m.  to  be  deter- 
mined as  a  fact  tfj  a  consideration  of  all  Qie 
surrounding  drcumstances.  The  rule  sug- 
gested by  appellant  and  found  In  DevUn  on 
Deeda,  tiO.  1  (Sd  Bd.)  {  281a,  ■The  gfantor'a 
acta  and  declarations  made  or  done  in  his 
own  interest  several  months  subsequently  to 
his  deUvory  of  tbe  deed  are  not  admlssibla 
In  evld^ce  as  showing  his  intent  in  deliver- 
ing tbe  deed,**  la  not  applicable  here,  becanscb 
at  tbe  time  the  grantor  made  tbe  declara- 
tions referred  to  In  tbe  testimony  complained 
of,  she  bad  already  sold  and  delivered  po»- 
sesalon  of  tbe  land  to  anothra,  and  hence  had 
no  self-interest  to  subserve  by  those  declara- 
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ttoDS.  Again,  It  Is  ooDteaded  tbat  dedara- 
tiona  of  the  grantor  made  after  parting  wlQi 
his  tftle  and  In  dtaparagement  of  It  are  In- 
admissible when  made  In  Che  ahsence  of  the 
grantefe  But  the  rule  assumes  the  vtirj  thing 
In  dispute  here,  namely,  ddivery  of  the  deed 
which  iB  essential  to  the  transfer  of  One  title. 
B(ith  reason  and  au1h<»rlty  are  to  the  effect 
that,  If  the  intention  of  the  grantor  In  de^ 
Uvering  a  deed  is  doubtful  or  equivocal,  -evi- 
dence of  subsequent  acts  of  the  grantor  is 
cnnpetent  as  tending  to  show  what  the  gran- 
tCHT's  intraitloa  was  at  Uie  time  (tf  the  de- 
livery of  the  deed  to  a  third  person.  O'Brien 
V.  O'Brien,  19  N.  D.  713.  125  N.  W.  807; 
WUUams  T.  Kldd.  170  GU.  631,  151  Fac.  1, 
Ann.  Caa.  IBIOE,  703. 

The  consideration  oC  tills  as^CEimait  of 
error  disposes  of  all  other  assl^mienta  made 
by  appellant  as  to  the  admissibility  <tf  oth6r 
evidence  and  leaves  the  case,  restricted  as  it 
haa  been,  to  the  omslderatlcn  only  of  the 
validity  of  the  deed  to  William  W,  Miller, 
to  be  determined  upco  the  snffldoicy  ot  the 
evldsice  to  Justify  the  judgment.  Practical- 
ly all,  or  at  least  all  of  the  controlUng  parts, 
of  the  evidence  have  been  set  out  so  as  to 
obviate  tiie  necessity  of  any  repetiti<m  or 
analy^  to  fortify  Oie  conchudini,  already 
mentfoned,  that  the  Jndgmoit  la  correct;  and 
It  Is  herehy  affirmed. 

MACKINTOSH,  FULLBBTON,  MAIN,  and 
TOLMAN,  3J^  concnr. 


(108  Wash.  335) 

B.  I.  DU  PONT  DB  NEMOURS  POWDER 
CO.  V.  PBDERSON  et  al.  (Na  15301.) 

(Supreme  Conrt  of  Washington.   Sept  IS, 
1019.) 

1.  PaAUDUUNT  CONVETAITCBS  «S>271(3)— PRE- 
SnUPTION  AS  TO  HONESTT  Or  TBANSAOTION. 

It  will  be  preaumed  tbst  a  trattBaction  has 
been  hoQestiy  made  and  carried  out. 

2.  FiAvmnxtn   oonvktakceb   ^92^(1)  — 

PSOOT  or  ISAUD  WTBT  BX  OUAS. 

Brldenoe  of  fraud  must  be  dear  and  satia- 

factory. 

S.  MoRTOAOEs  «=»37(2)— Pabol  ividenob  to 

snow  deed  18  liOBTOAOX  ADMISSIBLE. 
Oral  tcatimon;  is  admissible  to  sbow  that 
an  instrament  in  form  a  deed  is  a  mortgage. 

4.  Fbauduijcnt  COnVETANOSa  ^=»312(3)— Iif 
SUIT  TO  set  ABIOB,  BBLISr  OOEB  NOT  KXTVHD 
TO  DETEBMIKINO  PBIOBITT  OV  LIBNB. 

In  suit  to  set  aside  conveyances  as  fraudu- 
lent, the  only  judgment  the  court  could  make 
would  be  either  to  find  fraud  and  set  aside  the 
deeds  or  find  there  was  no  fraud  and  dismiss 
the  action ;  hence  it  was  proper  to  deny  plain- 
tiff's request  to  decree  tbat  alleged  fraudu- 
lent KTantee  held  her  titie  snbject  to  the  prior 


lien  of  plolntiflfs  Jndgmea^  aand  to  refuse  to 
make  any  Gndtng  or  conduidan  on  snch  question. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman.  Judge. 

Suit  by  the  B.  I.  Dn  Pont  de  Nemours 
Powder  Company  against  Hans  Pederson  and 
others.  From  an  adverse  Judgment,  plaintiff 
appeals.  Affirmed. 

Trefethen  &  Flndley,  of  Seattie,  for  appe- 
lant 

Roberts  &  Skeet,  of  Seatti^  for  resiMmd- 
ents. 

BRIDGES,  J.  On  the  18th  day  of  May, 
1917,  Hans  Pederson  and  wife  were  the  own- 
ers of  lot  15,  block  41,  Denny  &  Hoyt's  addi- 
tion to  the  city  of  Seattie  (which  will  be  here- 
after referred  to  as  the  "Fourth  street  prop- 
erty") and  lot  3,  block  10,  Kliinear's  Supple- 
mental addition  to  Seattie,  and  lot  3.  block  U 
W.  N.  Bell's  Fifth  addition  to  Seattie,  all  In 
King  county.  Wash.  On  that  date  they  made 
a  quitclaim  deed  of  all  the  property  mention- 
ed to  Geo.  It.  Haley,  of  Seattie.  Thereafter, 
and  on  the  16th  day  of  January,  1918.  Baley 
and  wife  deeded  to  Millie  Madison  aU  of  the 
property  except  the  Fourth  street  lot  On 
December  16,  1917,  the  appellant  In  anotber- 
acUon  obtained  a  Judgment  In  excess  of  |17r 
000  against  the  'respondents  Pederson  and 
wife.  It  Issued  execution,  which  was  return- 
ed nulla  bona,  and,  being  unable  to  find  prop- 
erty of  Pederson  and  wife  out  of  whldi  to 
satls^  its  Judgment  or  any  part  of  it  It 
brought  this  suit  to  set  aside  the  transfers 
above  mentioned.  The  complaint  alleged  that 
these  transfers  were  without  valid  considera- 
tion and  were  fraudulently  made,  for  the  put^ 
pose  of  defeating  the  creditors  of  the  re- 
spondents Pederson  and  wife,  and  particular- 
ly the  appellant  The  several  respondents  an- 
swered separately,  admitting  tiie  execntton 
and  delivery  of  the  deeds  moiUoned,  but 
denying  all  other  allegations  of  the  com- 
plaint From  Judgment  dismissing  the  ac- 
tion, and  quieting  Utie  In  MlUie  Madison,  this 
appeal  Is  taken. 

The  testimony  Is  very  lengthy,  and  we  can- 
not here  pretend  to  set  It  forth  In  detail.  We 
vrtU.  however,  undertake  to  give  a  general 
smnmary  of  it.  Tbe  anwUant  rdied  almost 
exduslv^  upon  the  testimony  of  two  wit* 
nesses.  One  testified  that  Mr.  Haley  had  told 
him  that  the  properties  which  had  been  deed- 
ed wore  really  owned  by  Bfr.  Pederson,  thon^ 
he  held  the  *^aper"  title  to  a  part  thereof, 
and  MUUe  Madison  held  the  ^iper"  titie  to 
the  remainder.  Another  of  appellant's  wit* 
nesses  testified  that  Mr.  Haley  had  told  him 
that  he  (Haley)  held  the  propraty  In  trust  fbr 
Pederson,  and  that  the  property  was  deeded 
to  him  because  Pederson  anticipated  the  ap- 
pellant would  obtain  a  Judgment  against  him. 
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and  be  did  not  want  to  have  tbe  property  In 
his  name  It  sacb  Judgment  were  obtained.  It 
further  appeared  from  appellant's  testimony 
tbat  at  about  tbe  time  the  deed  from  Haley 
to  Mndlson  was  given  Federson  constructed 
QD  apartment  house  on  lot  3,  block  L,  Bell's 
Fifth  addition  to  Seattle,  being  a  part  of  the 
property  involved  In  this  action ;  that,  while 
tbe  title  to  the  lot  was  In  the  name  of  Millie 
Madison,  respondent  Federson  did  practlcnlly 
everything  pertaining  to  the  construction  ot 
the  apartment  He  looked  after  obtaining  a 
loan  of  ^4,000  for  tbe  purpose  of  building 
the  apartment  house.  Much  of  the  materials 
going  Into  tbe  buUdlng  were  obtained  on  his 
credit  He  made  arrangements  for  the  rent- 
ing of  the  apartments,  took  tbe  rents,  and  de- 
posited the  money  so  collected  In  the  bank  In 
his  own  name.  The  respondent's  testimony 
showed  tbat  Federson  and  Haley  were,  and 
for  a  long  time  bad  been,  Intimate  friends 
and  business  associates;  tbat  Federson  was 
a  contractor  and  builder,  and  tbat  he  bad 
gotten  into  financial  straits,  and  had  called 
upon  bis  friend  Haley  to  assist  him ;  that  In 
this  way,  at  the  time  of  the  delivery  of  tbe 
deed  from  Federson  to  Haley,  the  former  bad 
become  indebted  to  the  latter  In  the  sum  of 
about  $6,000  for  services  performed  and  mon- 
ey advanced  to  or  for  Federson;  tbat  In  ad- 
dition thereto  Haley  bad  signed  bonds  and 
other  obligations  for  the  use  and  benefit  of 
Federson;  that  the  deed  from  Federson  to 
Haley  was  given  to  secure  Haley  for  tbe  In- 
debtedness which  was  owing  from  Federson 
to  Haley;  and  that,  as  a  matter  of  fact  tbe 
deed  was,  and  was  Intended  to  be,  a  mort- 
gage, and  tbat  at  the  ^e  of  the  trial  in  tbe 
lowCT  conrt  Federson  was  still  Indebted  to 
Haley  in  certain  suma  of  mon^.  The  evi- 
dence does  not  show  the  exact  amount  of  such 
Indebtedness,  but  that  the  amount  was  con- 
■idflrable  there  can  be  no  donbt 

About  Janitai7»  1018,  "Halej  wanted  some 
of  0ie  money  which  Federson  owed  blm.  and 
the  latter,  in  order  to  get  tbe  money,,  had 
UUlie  Madison  make  sale  of  a  92,500  note  and 
mortgage  held  by  lur,  the  proceeds  of  which 
were  tamed  over  to  Pederson.  In  addition 
to  this  Indebtedness  ct  VZJBOO,  Federson  also 
owed  Miss  Madison  and  her  two  brothers, 
who  vera  at  the  war,  certain  additional,  bat 
ondetermlned,  soma  of  moni^.  Upon  paying 
this  12,600  to  Mr.  Haley,  Mr.  Federson  re- 
quested him  to  deed  directly  to  Miss  Madiaon 
all  of  the  pnqierty  above  mentioned,  except 
the  Fourth  street  property,  wtaidi  it  was 
agreed  Haley  should  oontlnne  to  bold  as  se- 
corlty.  Haley  compiled  with  this  request  and 
made  the  deed  to  "i^sa  Madiaon.  It  farther 
appears  conduslTely  tbat  Pedowm  was  the 
uncle  of  Miss  Madison  and  her  brothers,  and 
bad  been  adminlstsrator  of  thcdr  father's  es- 
tatei  and  bad  been  guardian  of  one  or  more 
of  ttiem,  and  that  he  (Federson)  had  for  a 
long  time  looked  after  their  business  affairs. 


We  have  not  only  read  carefully  the  ab- 
stracts of  tbe  testimony  as  presented  by  the 
parties  hereto,  but  we  have  been  at  pains  to 
read  the  statement  of  facts  itself,  and  our 
conclusion  Is  tbat  tbe  deed  to  the  Fourth 
street  property  now  held  by  Haley  Is  a  mort- 
gage, and  tbat,  while  Haley  is  tbe  owner  of 
the  record  title,  Federson  and  wife  are  the 
equitable  owners ;  that  the  title  to  tbe  prop- 
erty deeded  to  Millie  Madison  now  rests  ab- 
solutely In  her,  and  that  a  valid  considera- 
tion was  paid ;  and  tbat  there  was  no  fraud 
in  tbe  giving  or  receiving  of  any  of  tbe  deeds 
complained  of.  The  conclusions  to  which  we 
have  come  are  strictly  in  accordance  with 
tbe  conclusions  which  the  trial  court  reached. 

[1,2]  While  there  are  certain  drcumstano- 
es  surrounding  these  transactions  which  are 
of  a  suapidons  nature  and  present  many 
badges  of  fraud,  yet  the  court  will  always 
presume  that  a  transaction  has  been  honestly 
made  and  carried  out,  and  the  evidence  of 
fraud  must  be  clear  and  satisfactory.  Rohrer 
v.  Snyder,  29  Wash.  199,  60  Pac.  748;  Rob- 
erts V.  Washington  National  Bank,  11  Wash. 
5S0,  40  Pac.  226;  Smith  v.  Doty,  91  Wash. 
315,  167  Pac.  881;  National  Surety  Oa  t. 
Udd,  65  Wash.  471.  118  Pac.  347.  The  testi- 
mony falls  to  convince  us  of  any  fraud. 

[3]  The  appellant  assigns  a  number  of  er> 
rors  based  on  tbe  permission  given  the  re- 
spondents to  testify  as  to  what  was  the  oral 
agreement  between  the  respondents  herein 
concerning  the  deeds  in  question.  It  has  al- 
ways been  the  rule  in  this  court  that  oral 
testimony  may  be  received  to  show  that  an 
instrument  which  upon  Its  face  is  a  deed  Is  In 
fact  a  mortgage.  Samuel  v.  Klttenger,  6 
Wash.  261,  33  Pac.  509;  Ross  v.  Howard,  31 
Wasb.  393,  72  Pac.  74 ;  Borrow  v.  Borrow,  34 
Wash.  684,  76  Pac.  306.  Tbe  appellant,  how- 
ever, seems  to  contend  that  Haley  held  the 
title  to  tills  property  in  trust  for  Federson. 
We  do  not  think  there  Is  any  trust  relation- 
ship or  question  Involved  in  this  case,  and 
consequently  the  cases  dted  by  appellant 
concerning  receiving  oral  testimony  to  prove 
or  disprove  a  trust  are  inapplicable. 

[4]  Tbe  appellant  insisted  before  the  trial 
court  that  the  evidence  showed  that  the  Uen 
of  its  Judgm^t  preceded  the  conveyance  of 
the  property  to  Miss  Madison,  and  asked  that 
court  to  decree  that  Miss  Madison  holds  bw 
title  subject  to  tbe  prior  lien  of  the  judgment 
The  trial  court  refused  to  make  any  finding 
or  conclusion  on  this  question.  This  ruling 
was  right  This  was  a  suit  to  set  aside  cer- 
tain deeds  to  real  estate  because  of  alleged 
fraud.  The  only  Judgment  tbe  court  could 
make  would  be  either  to  find  that  there  was 
fraud  and  set  aside  tbe  deeds,  or  find  that 
there  was  not  fraud  and  dismiss  tbe  action. 
The  question  as  to  whether  or  not  the  plain- 
tiff's Jndgtnent  is  a  Hen  upon  any  of  the  prop- 
erty is  not  involved  in  this  case.  If  Millie 
Madison  bulds  the  title  subject  to  lien  of  ap- 
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pellanf  8  jadgmnit,  that  lien  may  be  enforced 
without  recouree  to  such  an  action  as  this. 
Finding  no  error,  the  judgment  Is  affirmed. 

HOLCOMB,  0.  J.,  and  MOUNT,  PABEER, 
and  PULLEBTON,  JJ.,  concur. 


<108  Wash.  332) 

JOHNSON  et  aL  v.  CLEMENTS.   (No.  15387.) 

(Snpretne  Court  of  Washington.   SepL  17, 
1919.) 

Sales  «=»479(7)— Default  ht  patmbnt  or 

XNSTALUmifT  BT  CONDITIONAI.  VENDEE. 
In  an  action  by  conditional  vendors  to  can- 
cel contract  and  forfeit  the  buyer's  rights  for 
default  in  payment  of  the  first  installment,  evi- 
dence held  to  sustain  the  trial  court's  finding 
that  the  buyer  had  defaulted. 

Department  2, 

Appeal  from  Superior  Court,  Snohomish 
County. 

Action  by  John  Johnson  and  others  against 
D.  A.  Clements.  From  Judgment  for  plaiu- 
tlffB,  defendant  appeals.  Affirmed. 

Kerr  &  McCord,  of  Seattle  for  aroellant. 
B.  J.  I^ossett  and  E.  O.  Dalley,  both  of 
Kvorett,  fear  respondents. 

MOUNT,  1.  On  the  20Ui  day  of  December, 
1917,  John  J(An8on  and  W.  S.  Keller,  co- 
partners, acAi  to  d:  A.  Clements,  under  a 
condttlfmal  sale  contract,  a  certain  sawmill, 
and  Uie  machinery  and  equipment  belonging 
thereto,  for  the  agreed  price  of  ¥4,300. 
One'  thousand  flve  hundred  dollars  was  paid 
at  the  time  of  the  parchaae^  and  the  balance 
was  to  be  paid  In  two  eQnal  installments  of 
$1,400.  One  of  these  Installments  was  due 
on  the  20th  day  of  June,  1918,  and  the  other 
on  the  20tb  day  of  December,  1918.  The  con- 
ditional sale  contract  provided: 

"la  case  defanlt  be  made  by  the  vendee  in 
paying  for  said  property  according  to  the  terms 
hereof  then  the  vendors  shall  be  entitled  to  re- 
tain all  money  paid  by  the  vendee  on  account 
of  the  purchase  price  as  liquidated  damages  and 
not  as  a  penalty  and  all  the  rights  of  the  vendee 
to  the  use  of  said  property  shall  cease  and  the 
parties  of  the  first  part  the  vendors  may  change 
their  option,  take  the  property  in  payment  of 
the  balance,  due  and  owbig  them  under  the 
tenna  hereof ." 

Mr.  dements  took  poaaes8i<m  of  ttie  i^:^ 
erty  under  this  conditional  sale  contract, 
and  In  the  latter  part  of  August,  191^  John- 
son and  Keller,  copartners,  brought  this  ac- 
tim  for  the  purpose  of  canceling  the  contract 
and  fOTfelttng  all  the  rights  of  Mr.  Clements 
thereunder,  alleging  that  the  purchaser  was 
in  default  of  the  payment  of  the  first  Install- 
ment due  on  Jane  20,  1918.   Mr.  Clements 


filed  an  answer,  denying  default  in  payment, 
and  alleged  that,  prior  to  the  time  when  the 
first  installment  came  due,  an  extension  of 
time  was  granted ;  that  he  had  made  certain 
payments  relying  upon  that  extension;  that 
thereafter  the  plaintiffs  had  taken  possesslMk 
of  the  property,  which  was  of  the  value  of 
$6,000;  and,  by  way  of  cross-complaint,  he 
alleged  that  he  had  been  damaged  in  the 
sum  of  f4,000  thereby.  Plaintiffs,  for  reply, 
denied  the  affirmative  allegations  of  the  an- 
swer. Upon  these  Issues  the  case  was  tried 
to  the  court  without  a  Jury.  At  the  close  of 
the  trial  the  court  made  the  following 
finding: 

"Thmt  D.  A.  Clements,  the  vendee,  and  de- 
fendant herein,  has  wholly  failed  and  neglected 
to  pay  the  payment  due  thereon  within  ux 
months  after  the  20th  day  of  December,  1917, 
except  the  sum  of  f457.5i3,  and  that  payment 
has  been  demanded  before  this  action  was 
brought,  and  defendant  had  failed  to  make  said 
payment  to  comply  with  said  conditional  sale 
contract  as  provided  therein^  and  is  ther«tore  in 
default" 

On  this  finding  the  trial  court  entered  a 
Judgment  In  favor  of  plaintlCTs,  canceling  the 
conditional  sale  contract  and  leaving  the  pos- 
session of  the  prc^rty  in  plaintiffs.  Defend- 
ant has  appealed  from  Oiat  Judgment. 

Several  assignments  of  error  are  made,  bnt 
it  Is  necessary  to  notice  bnt  one.  Appellant 
contends  that  the  evidence  Is  contrary  to  the 
finding  above  quoted.  He  testified,  in  sub- 
stance that  before  the  $1,400  paymoit .  be- 
came due  in  June,  1918,  he  requested  an  ex- 
tension of  time  until  he  could  sell  cotain 
cedar  lumber  then  in  the  yard;  that  the  re- 
spondents extended  the  time  as  requested. 
The  respondents,  on  the  other  hand,  testified 
that  they  made  zio  such  agrennent  fniey 
testified  that,  after  the  $1,400  payment  due 
in  June  was  in  default,  Mr.  Clements  came  to 
them  and  said,  in  substance,  that,  If  tbey 
would  not  crowd  bim  for  a  couple  of  wedcs, 
he  would  Ship  out  Ave  or  six  carloads  of 
cedar  lumber  and  pay  the  balance  due  upon 
the  $1,400  payment ;  and  that  they  thereup- 
on said  to  him: 

"Mr.  Clements,  If  yon  can  pay  us  $1,600  in 
two  weeks  that  will  be  all  right" 

They  also  testified  that  the  cedar  lumbar, 
or  a  greater  part  thereof,  was  shipped  from 
the  yard,  and  no  payments  wvpe  made  to 
them;  and  that  aftOTwards  Uiey  demanded 
payment  and  itayment  was  not  msde^  trttwe- 
upon  they  brought  this  sctlML 

A  reodlag  ot  the  testimony  In  tbe  record 
cfmvincea  us  that  tbe  wdght  of  tbe  evidenoe 
Is  In  favor  of  the  finding  made  by  the  trial 
court,  from  which  it  is  plain  tlut  the  appe- 
lant was  In  default  at  the  time  this  action 
was  brought,  and  under  the  plain  terms  of 
the  contract  retsmndents  were  entitled  to 
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TeBdnd  ttie  (MmdltUnal  sale  and  tate  back 
Uieir  nvt^erty;  wblch  tli^  did. 

The  Judgment  appealed  from  la  therefore 
affirmed. 

HOLCOMB,  a  J.,  and  FUI^LERTON, 
PARKER,  and  BRIDGES,  JJ^  concor. 


(lOe  Wash.  468) 

OONNOB  ft  6BOOER,  Inc.,  t.  FORBST 
MILLS  OF  BRITISH  COLUBfBIA. 
Limited.  (No.  16327.) 

(Supreme  Court  of  Waflhlnetoo.  Oct  15, 1919.) 

Sales  «s»442(4)— MXAanu  ot  dakaozs  on 

BBBAOH  OF  WABRANTT  DBtBSHIHABtX  BT 
▼AI.CT  AT  rm  AND  PLAd  OT  DIXITZBT. 

The  measure  of  damages  for  breach  of  war- 
ranty in  sale  ia  the  difference  betveeo  tfae  prop- 
erty's actual  value  at  the  time  and  place  of  sale 
and  deliveiT,  and  what  it  would  then  and  there 
have  been  worth  had  it  been  as  warranted; 
and  this  tbough  it  waa  bonght  on  a  bill  of  lad- 
ing, it  by  buyer's  directions  and  according  to 
th»  invoice  he  received  being  shipped  for  de- 
UTery  at  a  certain  plao^  and  th«e  being  no  ev- 
idence that  seller  had  notice  or  intimation  that 
it  was  to  be  diverted  to  any  other  market 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
King  Dykemon,  Judge. 

Action  by  Connor  <&  Groger,  Incorporated, 
against  the  Forest  Mills  of  British  Colurobla, 
Limited.  From  Judgment  on  findings  that 
plaintiff  was  entitled  to  damages  In  a  certain 
sum,  and  defendant  to  an  offset,  defendant 
appeals,  and  plaintiff  biin^  cross-appeal, 
Beversed  on  defendant's  appeal  and  remand- 
ed, with  dlrecdona. 

Baxter  &  Jones,  of  Seattle,  for  appellant 
Bronson,  Bobinson  ft  Jones,  of  Seattle,  for 
respondent 

MITCHELL,  J.  This  cause  was  tried 
without  a  Jury  upon  the  third  amended  com< 
plaint  of  Connor  ft  Groger,  Incorporated. 
After  allying  that  each  party  to  the  suit  was 
a  corporation,  the  complaint  alleged.  In  sub- 
stance: That  in  August,  1914,  P.  C.  Leonard, 
doing  business  as  the  Alliance  Lumber  Com* 
pany  qf  Seattle,  Wash.,  In  consideration  of 
?1,200.17,  purchased  from  defendant.  Forest 
Mills  of  British  Columbia,  Limited,  of  Bevel- 
stoke,  B.  C,  without  opportunity  of  exami- 
nation, a  carload  of  lumber  shipped  from 
ComapUx,  B.  C,  for  delivery  at  Duluth, 
Minn.,  warranted  to  be  "No.  1  and  No.  2, 
clear  red  cedar  siding,  according  to  grades  as 
established  by  the  British  Columbia  Moun- 
tain Lumber  Manufacturers'  Ayaociation" ; 
that  defendant  knew  P.  C.  Leonard,  doing 
business  as  the  Alliance  Lumber  Company, 
bought  the  lumber  for  resale,  while  the  lum- 


ber was  in  transit ;  that  P.  O.  Leonard  sold 
It  to  Proctor  ft  Groger,  Incorpwatad  [name 
since  dianged  to  Connor  ft  Gn^er,  Incorpo> 
rated]  under  a  warranty  fbB  same  as  orig* 
Inally  sold  by  d^uidant;  that  Proctor  ft 
Grogw,  Incorporated,  diverted  the  lumber  and 
sent  It  to  Wllkes-Barre,  Pa^  whwe  it  resold 
the  lumber  to  a  dealer  under  the  aame  kind 
ct  a  warranty  as  to  quality  and  grade.  That, 
upon  the  arrival  of  Oie  lumber  at  Wilkes- 
barre,  it  was  discovered  to  be  not  up  to 
grade  or  quality  as  warranted,  that  the  deal- 
er or  custtKuer  at  Oiat  place  refused  to  accept 
It,  and  that  the  expenses  and  chaiites  in- 
curred in  disposing  of  it  and  13ie  difference  In 
its  value  as  It  was  and  as  it  would  have  been 
bad  it  been  ot  the  quality  as  warranted 
caused  plaintiff  damages  In  the  sum  of  W 
000.  Paragrai^  7  otOia  comi^alnt  is  as  fol- 
lows: 

"That  plaintiff  called  upon  the  said  P.  C. 
Leonard  for  payment  for  said  damages  so  suffer- 
ed, and  said  Leonard  satlafled  plaintifTs  dalra 
against  Mm  by  assigning  to  plaintiff  bis  right 
of  action  against  the  defendant  which  plaintiff 
now  holds." 

A  general  demurrer  to  the  complaint  was 
filed,  and  upon  Its  being  overruled  defendant 
filed  an  answer  denying  ^the  allegations  of 
the  complaint,  except  It  admitted  it  sold  to 
Leonard  the  car  of  lumber  and  that  the  com- 
plaint contained  a  copy  of  the  invoice.  Fur- 
ther the  answer  alleged  affirmative  matter 
which  with  plaintiffs  reply  thereto  require 
no  discussion  here.  At  the  commencement  of 
the  trial,  counsel  for  defendant,  In  effect  re- 
iterating its  ^eral  demurrer,  objected  to 
the  Introduction  of  any  evidence  In  sup- 
port of  the  complaint 

The  objection  being  overruled,  the  trial 
proceeded  upon  the  theory  that,  upon  show- 
ing the  lumber  to  be  of  a  quality  Inferior  to 
the  original  warranty  of  defendant,  ;the 
plaintiflfs  measure  of  damages  would  be  the 
difference  between  the  ofTer  made  by  the 
dealer  at  Wllkes-Barre,  Pa.,  and  the  amount 
received  there  for  the  lumber,  less  necessary 
expenses  and  charges.  The  evidence  to  es- 
tablish the  amount  of  damages,  which  was 
received  over  specific  objections  made  from 
time  to  time  as  well  as  the  general  objec- 
tion by  the  defendant,  showed,  In  substance, 
that  the  customer  at  Wllkes-Barre,  Pa.,  had 
agreed  to  pay  plaintiff  $1,827.02  for  the  lum- 
ber, which  amount  less  freight  of  $355.62 
would  leave  $1,471.50  plaintifT  would  have 
received  for  the  lumber,  whereas,  after  ex- 
penses, testified  to  tiave  been  necessary.  In 
the  sum  of  $308.94,  the  lumber  was  sold,  a 
portion  at  Wllkes-Barre,  Pa.,  and. the  rest  at 
Sidney  in  the  state  of  New  York,  for  $705.68, 
leaving  net  the  sum  of  $324.74,  which,  taken 
from  $1,471.50  which  plaintiff  would  have  re- 
ceived had  the  lumber  been  as  originally 
warranted,  leaves  the  sum  of  $1,146.73  loss. 
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The  testimony  gbows  I/Conard  was  paid 
*Y1|S00  and  better"  for  tbe  lumber,  by  plaln- 
tlfl.  Leonard.  In  wrlttng,  wlttiout  stating 
the  consideration  therefor,  assigned  to  plaln> 
tiff  an  his  rights  against  defendant  fat  shlp- 
plng  Inferior  ntoek.  There  was  evidence 
tending  to  show  mucb  of  tba  lumber  was  not 
up  to  the  grade  mentioned  In  the  original 
sale  by  defendant,  the  effect  of  which  is 
strongly  diaUenged  by  d^endant— an  Im- 
material omtroversy  as  we  view  the  whole 
casft  ^e  pleadings  and  proof  are  silent  as 
to  any  spedflc  damages  or  loss  snffwed  by 
Leonard ;  nor  Is  there  any  testlnumy  to  ahow 
tb»  market  conditions  aa  to  price  A>r  the 
grade  of  lumber  claimed  by  plaintiff  to  have 
been  actually  sold  by  defendant  to  Leonard, 
at  I>alnth,  Minn^  or  elsewhere  than  at 
Wllkes-Barre,  Pa^  and  Sidney.  N.  T. 

At  the  conclnslon  of  plaintiff's  proof,  de- 
fendant moved  for  a  nonsuit  on  the  ground 
Uiat  no  cause  of.  actltm  had  been  proven 
against  it  Tta  motion  was  denied,  whereup- 
oa  defen^Umt  Introduced  evidence  In  sui^rt 
of  Ite  afflnnattve  answer.  Tbe  court  made 
findings  of  tact  that  plaintiff  was  entitled 
to  damages  In  the  sum  of  $1,146  and  interest, 
and  that  defendant  was  entitled  to  an  offset 
with  Interest,  and  entered  Judgment  ac- 
cordingly. Each  party  took  proper  excep- 
tions to  adverse  findings  and  has  appealed 
from  that  portion  ot  the  judgment  adverse 
to  it 

For  the  purposes  of  tbe  case  It  may  be  as- 
sumed, as  contended  for  by  plaintiff,  that 
the  pnxtf  shows  defendant  sold  the  lumber 
to  Leonard  knowing  he  Intoid^  to  resell  It, 
and  that  under  sucb  cfrcumstances  It  Is  the 
law  Leonard  wu  justified  in  selling  It  un- 
d«  the  same  warranty  or  representations  as 
to  quality  that  he  had  purchased  It,  and  that 
his  customer  could  have  recourse  on  him 
for  damages  if  the  quality  of  the  lumber  was 
inferior,  which  would  be  the  measure  of 
Leonard's  loss  as  against  defendant  although 
Leonard  had  not  actually  reimbursed  his 
vendee.  However,  such  assumption  ia  upon 
the  imderstandlng  that  all  the  transactions 
occurred  In  the  same  place  or  market,  and 
about  the  same  time.  For  tbe  purposes  of  the 
case  It  may  be  farther  assumed,  as  contend- 
ed for  by  plaintiff,  that  when  one  sells  lum- 
ber representing  It  to  be  of  a  certain  grade, 
knowing  his  vendee  Intends  to  resell  It,  and 
the  vendee  does  resell  It  with  the  same  war- 
ranty or  representation  as  to  quality,  and 
the  Bubvendee  sustains  a  loss  by  reasou  of  the 
Inferior  quality  of  tbe  lumber,  the  subven- 


dee  may.  In  flu  absence  of  a  judgment 
against  his  vendor  or  any  r^bursement 
other  than  an  asdgnniCTt  of  his  vendor's  right 
of  action  against  the  origtaial  vendor,  sue  and 
recover  damages  on  the  assignment  against 
the  original  vendor,  provided  the  looof  and 
damages  are  within  the  acoite  of  the  liability 
Involved  In  tihe  sale  by  the  original  vendor. 
The  qualifications  Jnst  mentioned  suggest 
the  weakness  ot  plalntUTs  case.  Ttda  is  not 
an  action  to  rescind  the  purchase  and  re- 
cover flie  purcbase  pric^  nor  one  for  fraud 
and  deceit,  but  one  tor  breadi  of  warranty 
or  representations  as  to  the  quality  ot  person- 
al property.  In  the  case  of  ^raliamson  t. 
Cummlngs,  65  Wash,  35,  117  Paa  709,  this 
court,  citing  many  cases,  said: 

"ThiB  was  not  an  action  to  rescind  the  pur- 
chase and  recover  the  pnrcbase  price,  but  to 
recover  damages  for  breach  of  warranty.  Tbe 
measure  of  damages  in  such  a  case,  according 
to  the  universal  trend  of  authority,  is  the  dif- 
ference between  the  actual  value  of  the  prop- 
erty at  the  time  and  place  of  sale,  and  its  ac- 
tual value  at  the  same  time  and  place  had  it 
been  what  it  was  warranted  to  be." 

If  reliance  be  had  upon  the  allegation  and 
proof  that  Leonard  purchased  the  lumber 
upon  a  bill  of  lading  and  sight  draft,  with- 
out any  opportunity  to  examine  the  lumber, 
the  answer  Is  that  by  his  directions,  and  ac> 
cording  to  the  Invoice  he  received,  the  lumber 
was  shipped  for  delivery  to  him  at  Duluth, 
Minn,  and  there  is  no  proof,  either  direct  or 
by  the  slightest  Inference,  that  defendant 
ever  had  any  notice  or  lntlma,tlon  the  lum- 
ber was  to  be  diverted  to  any  other  market, 
and  It  is  plain  tbe  record  contains  no  proof 
of  the  market  value  of  such  lumt)ef  as  plain- 
tiff claims  It  received,  except  at  Wilkee- 
Barre,  Pa.,  and  Sidney,  N.  Y. 

Not  having  responded  to  the  rule  as  to  the 
measure  of  damages  for  the  breach  of  such 
a  contract,  concerning  time  and  place  of  the 
original  sale  and  delivery,  plaintiff  was  not 
entitled  to  recover.  We  understand  defend- 
ant, waiving  all  claims  on  account  of  an  off- 
set allowed  it  In  the  Judgment,  insists  upon 
its  rights  to  o  judgment  of  nonsuit.  Our  con- 
clusion on  defendant's  appeal  disposes  of  the 
cross-appeal  without  tbe  necessity  of  any 
further  comment  thereon. 

Tbe  Judgment  Is  reversed  on  defendant's 
appeal,  and  the  cause  is  remanded,  with  di- 
rections to  the  lower  court  to  eut^  Judgment 
of  nonsuit  in  favor  of  defendant 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
TOLUAN.  and  MAIN.  JJ.,  concur. 
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(Snpreme  Coort  of  Wtshington,  Oct  IB,  1919.) 
L  EVIDBROK  4sb4T4<16)— Or  STTPXBXITTBNDXirr 

or  coBBntvcnoif  or  oouhtt  ooicFBranT  as 

TO  TALUK  or  BXTBAS  IN  CONTRACT. 

la  an  action  by  (nbcontractor  for  amount 
claimed  to  be  due  on  the  contract  as  n-ell  aa  ao 
amount  claimed  for  extras,  the  general  contract 
being  with  the  county  for  the  construction  of 
a  conrtbouse^  AeM,  that  the  superintendent  of 
construction  for  liie  connty  was  a  competent 
witness  as  to  the  amount  and  reasonable  value 
of  the  extras,  even  though  his  detennlnatfon 
might  not  be  conclusive. 

2.  OOSTB  9=>G0— AFPOBTIONHENT  ZIf  EQUITT 
OASES  IN  DISCBKTIOIf  Or  OOUST. 

Unlike  an  action  at  law,  where  plaintiff  Is 
oititled  to  costs  under  Bern.  Code  1015,  {  476, 
tli«  apportioament  of  coats  in  an  equitable  auit 
reata,  under  seetini  4f3,  In  the  discretion  of  the 
court.  ' 

8.  Costs  ^»60— What  cowmitdtbs  xqitjta- 
blb  suits. 
A  suit  by  subcontractor  va  a  county  build- 
ing to  recover  an  amount  dalmed  due  from  the 
p^cipal  contractor,  where  an  order  restraining 
eoun^  from  making  further  paymoits  to  tiie 
principal  contractor  was  sought  as  well  as  re- 
lief against  soredea  on  his  bond,  la  equitable  in 
its  nature,  and  costa  should  be  apporUaaed  un- 
dfff  equitable  rules. 

4.  Costs  4Bai82(3)  —  AsacssKEnr  aoaikr 

PZiAZNTZrV  WABKAirrES  THOUGH  HI  HAD 
JUDOHXHT  WHISK  OIAIH  WAS  XXOESSIVIC. 

Where  a  suit  by  sabcontractor  on  county 
building  against  the  principal  contractor  waa 
aqoitablo  in  its  nature,  and  though  be  recovered 
a  substantial  judgment  his  claim  was  grossly  ex- 
cessive and  fraudulent,  held,  that  the  assess- 
ment of  costs  against  the  subcontractor  was 
warranted,  particularly  where  there  waa  no  dis- 
pute as  to  the  amount  recovered. 

Department  2. 

Appeal  froin  Superior  Oonrt,  Kbig  Oonnty; 
John  S.  Jnrey,  Judge. 

Action  by  August  Welffenbach  against  the 
Paget  Sound  Bridge  &  Dredging  Company 
and  others.  From  tbe  Judgment  for  part  on- 
ly of  the  amoont  claimed,  plaintiff  appeals. 
Affirmed. 

Ses,  alB^  103  Wash.  240.  174  Pac.  la 

B.  H.  nick  and  Preston  ft  nwrgilmson,  all 
of  Seattle^  for  appellant. 

Roberts,  Wilson  &  Skeel,  Fred  C.  Brown, 
A.  H.  Lon^n,  Howard  Hanson,  and  S.  M. 
Brackett;  all  of  Seattls,  fbr  respondents. 

MOUNT,  J.  This  actlra  was  brought  to 
recover  (14,510.60,  a  balance  allied  to  be 
due  the  plaintiff  vpoB  a  suboontract  Cor  cer- 
tain construction  upon  the  Elbg  county  court- 


house, and  also  for  |79,200^  for  alleged  ex- 
tras furnished  upon  that  building.  The  com- 
plaint prays  for  a  Judgment  against  the 
Paget  Sound  Bridge  ft  Dredging  Comitany  for 
$95,606.82,  with  Interest;  for  an  attorney's 
fee  of  ^,600;  for  such  Jndgment  against 
King  county  as  may  protect  the  plaintiff  In 
case  Judgm^t  may  not  be  enforced  against 
the  other  defendants;  and  for  an  order  re- 
straining King  county  from  making  farther 
payments  to  the  Puget  Sound  Bridge  ft 
Dred^ng  C<Hnpany.  Hie  bonding  companies 
were  nmde  parties  because  of  being  sureties 
upon  the  main  contractor's  bond  for  the 
faithful  performance  of  the  original  contract. 
Several  defenses  were  Interposed  by  the 
Paget  Sound  Bridge  ft  Dredging  Company 
and  the  county.  The  defendants  admitted 
the  balance  alleged  to  be  due  upon  the  con- 
tract, but  denied  the  amount  claimed  as  a- 
tras,  and  by  cross-complaint  allege  damages 
for  Imperfect  work  and  materials  and  delay 
In  the  pwformance  of  the  work.  Upon  these 
Issues  the  case  was  tried  to  the  court  without 
a  Jury.  The  trial  occupied  sir  weeks'  time 
of  the  trial  court.  The  record  is  voluminous. 
The  trial  Involved  an  accounting  between  the 
county,  the  original  contractor,  and  the  sub- 
contractor, and  the  reasonable  value  of  the 
work  and  materials  claimed  as  extras.  At 
the  conclusion  of  the  trial  the  court  found 
that  the  county  was  Indebted  to  the  prlnd* 
pal  contractor,  the  Puget  Sound  Bridge  ft 
Dredging  Company,  In  the  sum  of  $33,616.- 
07 ;  that  the  Puget  Sound  Bridge  ft  Dredging 
Company  was  indebted  to  the  plaintiff  In  the 
sum  of  $33,276.03;  and  ordered  that  the 
amount  found  due  from  the  county  to  the 
Pnget  Sound  Bridge  ft  Dredging  Company  be 
deposited  with  the  clerk  of  the  superior  court, 
that  the  amount  due  the  plaintiff  be  paid 
from  tbat  fund,  and  that  after  certain 
amounts  found  doe  ttie  Interveners  had  been 
paid  the  balance  be  paid  to  the  plaintiff.  The 
court  also  ordered  that  the  defendants  were 
entitled  to  their  costs.  The  plaintiff  has 
appealed  from  that  decree^ 

The  principal  facts  may  be  briefly  stated 
as  follows:  In  July,  1914,  King  county  enter- 
ed Into  a  contract  with  the  Puget  Sound 
Bridge  ft  Dredging  Company  by  which  that 
company  agreed  to  construct  a  eonrth<qi8e 
for  an  agreed  sum.  This  contract  was  tor  a 
building  consisting  of  a  basonent  and  two 
stories,  according  to  plans  and  spedficatlous, 
but  provided  that  additional  stories  might 
be  added  wlUiln  a  given  time;  Thereaftw, 
on  August  18,  1014,  the  appellant  entered 
Into  a  subcontract  with  the  Puget  Sound 
Bridge  ft  Dredging  Company  by  which  con- 
tract the  appellant  agreed,  to  furnish  and 
Install  in  the  building  all  doors  and  trim, 
plate  glass,  hardware,  outside  windows,  sky- 
lights, gaIvani2ed-tron  cornices,  etc.,  for  an 
agreed  sum.   miereeft«,  at  tiie  option  of 
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the  conoty  three  additional  stories  were  add- 
ed to  the  bolldlng;  flie  work  to  be  done  at 
an  agreed  price  acoordlns  to  plana  and  sped- 
flcatlons  fDrnished  and  made  a  part  of  the 
contract  The  saboootract  betwem  appellant 
and  the  Puget  Sonnd  Bridge  ft  Dredging 
Company  provided  as  follows: 

"Whfreas,  the  partr  of  the  firat  part  (ap- 
pellant) baa  examined  taid  plana  and  specifi* 
cations  and  the  contract  of  second  party  with 
Einf  county,  Washinffton,  and  is  familiar  there- 
with, now  therefore^  it  has  been  and  Is  hereby 
now  agreed  by  and  between  tiie  parties  hereto: 

"Tint  That  first  party  will  do  all  of  the 
work  and  fomiah  all  of  the  material  necessary 
and  required  to  be  done  by  and  under  the  plans 
and  spedficatlonB  hereinabove  referred  to.  In 
the  construction  and  installation  of  all  the  doors 
and  trim,  all  plate  glass,  all  hardware,  all  ont- 
aide  windows  and  hardware  and  plate  glass,  all 
roofing,  all  skylli^ts,  all  metal  windows  and 
f  Isss  and  sll  galTsnlnd  inm  cornices,  indnding 
erery  thing  Incidental  to  and  in  connection  with 
all  of  the  abore^iamed  items,  constmction  and 
installation,  all  to  be  done  in  strict  accordance 
with  the  contrail  of  second  party  with  King 
county,  Washington,  and  the  plans  and  speei- 
fications  of  King  county  as  furnished  to  sec- 
ond party,  and  the  first  party  does  expressly 
agree  to  and  In  all  things  conform  to  all  the 
requirements  of  King  county,  its  architect  and 
its  superintendent  of  buildings,  and  to  install 
aU  of  said  above  work  and  material  under  the 
said  contract  and  specifi cations  to  the  entire 
sstistaction  of  Kfaig  county,  its  ardiitect  and 
■iqterintendent  of  buildings." 

After  ttte  building  was  completed,  an  item- 
ised claim  for  extras  was  made  by  appellant 
to  the  Pnget  Sonnd  Bridge  ft  Dredging  Oom- 
pany  and  In  torn  by  that  company  to  the 
connty.  This  <daim  was  referred  to  Ur. 
Aldrlch,  sniierlntendent  of  oonstrqctlon  for 
the  connty,  who,  after  examining  the  same^ 
certified  that  the  connty  was  liable  to  the 
Pnget  Somid  Bridge  ft  Dredging  Company  ftir 
the  sum  of  133,618,  frmn  which  aboald  bo 
deducted  $5,100  for  defective  work.  Appel- 
lant dalmed  a  larger  snm  and  afterwards 
filed  notice  of  a  claim  against  the  comity 
and  the  sureties  upon  the  contractor^  bond, 
in  accordance  vrith  the  statutes  relatli«  to 
bonds  of  contractors  upon  public  works;  and 
brought  ttila  suit  No  money  judgment  was 
demanded  against  the  county.  The  relief 
demanded  against  the  county  was  tbat  appe- 
lant have  "such  judgment  against  said  coun- 
ty of  King  as  may  be  necessary  to  protect 
said  plaintiff  In  the  event  of  the  fiiilure  d 
the  judgments  agalnrt  any  of  the  remaining 
defendant^  to  the  extent  that  such  judg- 
ment may  be  proper  by  reason  of  permitting 
the  withdrawal  of  funds  by  the  general  con- 
tractor [the  bridge  company]  in  tbe  face  of 
the  <aalm8  of  plaintiff  herein,"  and  that  the 
connty  he  restrained  firam  making  further 
payment  of  reserved  percentage  to  tbe  Puget 
Sound  Bridge  ft  Dredging  Company. 


[1]  We  find  it  unnecessary  to  mmtifni  all 
the  points  raised  by  the  appellant  One  of 
the  points  Is  that  the  trial  court  ored  In 
following  the  allowance  made  by  Mr.  Aldridi. 
The  respondents  claimed  upon  tbe  trial  that 
the  findings  of  the  superlntoidait  wwe  caa^ 
riualTe  of  the  amount  and  reasonaUa  valuo 
of  extras.  The  trial  court  was  inclined  to 
this  view,  bnt  refused  to  so  rule  and  went  in- 
to the  merit  of  each  dalmed  Itnn  and  tb» 
reasonable  ralue  of  eadi  article  and  tbe  time 
necessary  to  Install  ttie  work;  and  finally 
conduded  upon  conflicting  evidence  that  the 
allowance  made  by  the  superintendent  was 
correct  upon  all  the  items  In  dispute.  We  are 
of  the  oidnlon  that  the  trial  court  properly 
so  found.  We  shall'  tberefbre  not  foUow  the- 
argument  of  counsel,  or  the  evidence,  upon 
many  items  in  dispute;  nor  upon  the  question 
of  the  qnallflcations  of  the  superintend«it  to 
pass  upon  the  it«ns,  except  as  a  witness  as  to 
values.  As  to  these  matters  his  evidence 
was  clearly  competent 

One  of  the  prindpal  items  in  dispute  was 
whether  tbe  outside  window  casings  were  to 
be  of  bronze  or  galvanized  Iron.  It  is  dalm- 
ed by  the  appellant  that  tiie  contract  provid- 
ed for  iron,  but  that  be  was  required  to  sub- 
stitute bronze,  for  whidi  he  claimed  an  extra 
amouDting  to  $6,600.  It  Is  plain  from  the 
orighial  contract  that  these  window  casings 
were  te  be  of  bronze,  and  a  reference  to  tbe 
paragraph  of  the  sabcontract  above  quoted 
makes  It  plain  that  appellant  was  to  do  his 
work  "in  strict  accordance  with  the  contract 
of  second  party  with  King  county."  So  the 
trial  court  properly  found  that  this  Item  was 
not  an  extra. 

[2-4]  Appellant  finally  contrads  that  the 
court  erred  in  assessing  costs  against  the  ap- 
pellant It  is  argued  that  the  action  is  a 
taw  action,  and  that  since  appellant  obtained 
judgment  he  was  entitled  to  bis  costs,  under 
section  476.  Rem.  Code.  We  have  hdd  that 
the  apportionm»it  of  costs  in  ati  equitable 
suit  rests  in  the  ffiscretlon  of  the  court 
Seward  v.  Bpurgeon,  9  Wash.  74,  87  Pac. 
308 ;  CamrdilU  v.  Ste^wnson,  14  Wash.  esXK 
40  Paa  28;  Brown  v.  Anacortes,  70  Wash.  88, 
130  Pac.  6C2 ;  section  493,  Bern.  Code.  There 
can  be  no  doubt  tbat  this  was  an  equitable 
action,  because  the  oomplidDt  prays  for  a 
restraining  order  against  the  connty  and  for 
equitable  relief.  The  trial  of  tlie  case  Involv- 
ed a  long  accounting  between  the  parties, 
and  the  complaint  upon  Its  face  Is  In  the 
nature  of  a  Uen  foredosure  seddng  to  hold 
the  sureties  upon  tbe  statutory  bonds  of  the 
original  ocmtractor.  Tbe  decree  oitovd  vras 
a  decree  In  equity.  If  there  can  be  a  case 
where  the  plaintiff  Is  liable  for  costs,  thrni^ 
be  succeed  In  part,  this  Is  sndi  a  case ;  fbr 
here  the  i^qpellant  filed  an  outrageously 
excessive  and  fraudnlent  dalm  for  extras 
and  testified  that  it  was  correct  when  It  was 
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afterwards  clearly  proved  to  hare  been  made 
fraudalently.  The  amount  allowed  to  the 
appellant  by  the  court  was  never  disputed  by 
any  of  the  respondents.  For  all  these  rea< 
sons,  we  are  satisfied  that  the  trial  coart 
properly  awarded  costs  in  favor  at  the  re- 
qnndenta. 

We  find  no  error,  and  the  ladgment  ap- 
pealed from  la  therefore  affirmed. 

HOLGOHB,  O.  J.,  and  PAKEER,  BRIDGM 
EHt  and  FULI'ERTON,  JJ.,  concur. 


(108  Wash.  319) 

LEHMAN  T.  HARTOIT  ft  SPENOBB  LOG- 
OIMO  GO.  (Nn.  1SS39.) 

(Si^Eeme  Court  of  Washington.  Sept  8, 1919.) 

1.  Nioucmm  —  Gabs  ubbhiui.  to 

FBETXHT  aPBHADSre  Of  IIBC. 

One  atartinff  a  flra  on  hla  own  land  is  re- 
quired to  exerdae  reaaonable  care  to  prevent 
it  from  spreading  to  a  neighbor'a  land ;  otlier- 
vlae,  he  is  liable  for  Us  negl^ence, 

2.  NxouoKNoa  «s9l34(l>— EvinBNOB  xirsirr* 

nCIUIT  TO  SHOW  RXOUGBNCK  IPf  PEBIOT- 

nno  BPBBAn  or  kibb. 
Bvidenee  held  isaaffidcmt  to  show  that  de> 
Cendant  logginc  company  was  n^gent  in 
mitting  the  spread  of  Are  to  i^aintiS*8  prop- 
erty. 

8.  Nsoz.zaKHOB  «»62(1)  —  PxBianiso 
spaEAs  or  im  too  behor  whbn  nkw 

XmCIINT  OAUSB  XHTUVEiraB. 

If  one  is  negligent  In  pnmlttlng  the  spread 
of  fire,  but  a  new  canse  Inteveoea  whidi  of  It- 
sdf  is  sufficient  to  stand  aa  the  cause  of  the  dam- 
ag^  the  original  negligence  is  too  ranote  to  sus- 
tain recovery. 

4.  Nbouqencb  4=962(1)  —  Wxnn  iniEBVBn- 

XNB  BEUBVBB  PABTT  ROU  BBBPOWaUMLlTt 
n>B  sraBADXNO  VXBB. 

A  strong  wind,  wUd  arises  whUe  a  fire  Is 
in  progress  and  carries  it  from  the  land  where 
set  to  where  it  would  npt  otherwise  have  spread, 
Is  an  Intervening  cause  relieving  the  party  re- 
aponsible  for  the  original  setting  from  liability 
for  damages. 

Departmokt  1. 

Appeal  tnm  Superior  Oonrt,  King  County; 
J.  T.  lUmald,  Jndgfe 

Action  by  Samnel  Si  Lehman  against  the 
Blaryott  ft  Spencer  Logging  Company.  From 
Judgment  for  plaintiff,  defendant  appeala 
Reversed,  and  cause  remanded,  with  direc- 
tion to  dlamlsi. 

Oea  H.  Walker  and  Robt  B.  WalUnahaw, 
txttb  ci  Seattte^  for  anwlla&t 

Elias  A..  Wr^t  and  Sam  A.  Wright,  both 
ct  Seattle,  for  napam&eat. 


SPEKC3SR  LOOGINO  C».  823 

P.) 

BIAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  loss  of  property  de- 
stroyed by  fire.  The  canse  was  tried  to  the 
court  and  a  Jury  and  resulted  in  a  verdict 
In  favor  of  the  plaintiff.  The  defendant 
interposed  a  motion  for  Judgment  notwith- 
standing the  verdict  and  In  the  alternative 
for  a  new  trial,  both  of  which  were  overruled. 
Judgment  was  ratered  apon  the  verdict,  and 
the  defendant  appeals. 

The  respondent  is  the  owner  of  a  small 
ranch  on  the  north  bank  of  the  Doaewallips 
river  about  six  miles  west  of  Brlnnon  in 
Jefferson  county.  On  this  ranch  there  were 
some  small  buildings  and  other  articles  of 
property.  The  Maryott  ft  Spencer  Logging 
(Company,  the  appellant,  was  engaged  in  log- 
ging operatlcms  on  the  south  aide  of  the  Doso- 
walltps  river  and  ne|ir  ttie  respondoit's 
ranch.  The  appellant  desiring  to  change  the 
location  of  Ita  logging  camp,  some  time  prior 
to  the  28th  day  of  Hay.  1918,  felled  and 
bucked  the  timber  on  a  tract  of  land  on  the 
south  side  of  the  river  for  a  distance  of  about 
700  feet  running  along  the  river  and  extend- 
ing back  about  300  feet  This  tract  of  land 
was  acro&s  the  rlvw  from  the  respondent's 
property  and  a  little  to  the  west.  The  river 
at  this  place  is  approximately  100  feet  wide. 
The  tract  of  land  referred  to  was  In  the 
Olympic  National  Forest  Reserve.  On  the 
28th  day  of  May.  1918.  the  timber  upon  the 
camp  site,  having  been  previously  cut  and 
prepared,  was  burned  under  the  direction  and 
supervtelon  cfC  a  federal  forest  ranger,  irtio 
was  acting  In  the  line  of  his  duty. 

Prior  to  the  .firing,  a  fire  trail  had  been 
made  around  the  tract  to  be  burned.  As  is 
common  in  such  cases,  the  fire  continued  to 
bum  in  various  places  over  the  tract  until 
on  the  4th  day  of  June,  when  it  escaped  to 
the  adjoining  property,  and,  after  burning 
over  six  or  seven  acres,  was  put  under  con- 
tnA  and  qiread  no  fartbw.  On  the  7tb  day 
of  June,  there  was  no  fire  either  <m  the  orig- 
inal tract  flrad  m  that  to  wbldi  It  bad  «a- 
(»ped  on  the  401  of  Jnn^  ezoqit  one  smonl- 
derlng  root  in  about  the  (suiter  of  the  proposed 
camp  aita.  This  was  bumliv  underground 
and  waa  ao  litnated  ttiat  it  could  not  be  ex- 
Mngutehed.  The  fire  was  beneath  the  sur- 
face, and  a  UtUe  amOa  wu  coming  Uwe- 
from.  All  the  debris  over  the  tract  had  pre- 
vloosly  been  consumed  by  the  firei  On  this 
date  some  dirt  was  ttrown  over  the  smoul- 
dering root  Gondltiona  remained  the  same 
until  Sunday  afternoon,  June  901,  when  a  flra 
occurred  wblcli  deatroyed  the  reeptrndent^a 
property,  for  wbldk  he  seeks  recovery.  TbB 
fire  also  desta^ed  a  large  amount  odC  property 
owned  by  Ole  appellant. 

During  the  forenocm  of  the  9th,  the  wind 
aroae  and  Increased  In  velocity  until  about 
2  or  8  o'lHotSt  In  the  afternoon,  when  it  was 
blowing  what  la  refierred  to  as  a  "gale."  At 
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about  the  time  the  Are  started  the  wind  was 
not  blowlDg  consistently  in  one  direction, 
but  was  whirling  to  some  extent.  On  Sunday 
the  watchman  was  on  duty,  a  man  of  many 
years'  experience  in  the  woods.  He  visited 
the  camp  site  between  9  and  10  o'clock  in 
the  morning,  and  at  that  time  there  was 
smoke  only  from  the  one  smouldering  root 
above  referred  to.  He  visited  the  site  every 
hour  thereafter,  and  when  he  was  returning 
to  It  between  2  and  3  o^clock  in  the  after- 
noon he  observed  a  couple  of  "little  fires  on 
the  hill  above  the  camp  site."  He  started 
for  the  logging  camp  to  get  help;  but,  owing 
to  the  wind  prevailing  at  that  time,  the  fire 
spread  rapidly  and  did  a  great  amount  of 
damage.  The  facts  above  stated  are  sup- 
ported by  evidence  not  in  conflict. 

[1]  The  first  question  la  whether  the  appel- 
lant was  negligent  In  looking  after  the  fire 
after  it  had  been  started,  and  particularly 
on  the  9th  of  June.  The  rule  in  such  cases 
Is  that  one  starting  a  fire  on  his  own  land 
Is  required  to  exercise  reasonable  care  to  pre- 
vent It  from  spreading  to  a  neighbor's  land. 
If  in  this  regard  be  acts  as  a  reasonably  pru- 
dent person  would  hare  acted  under  like  or 
similar  drcnmstances,  he  Is  not  guilty  of  neg- 
ligence. On  the  other  hand,  if  be  falls  to  so 
act,  he  has  not  exercised  that  degree  of  care 
which  the  law  requires  of  him  and  would 
be  chargeable  with  negligence.  Liability 
must  be  predicated  upon  negligence.  Kuehn 
V.  Dix,  42  Wash.  S32,  85  Pac  43;  Sandberg 
T.  Cavanaugh  Timber  Co.,  95  Wash.  &66,  1G4 
Pac.  200. 

[2]  Applying  the  rale  stated  to  the  pres- 
ent case,  we  think  there  Is  no  evidence  to 
justify  a  finding  of  negligence  on  the  part  of 
the  appellant.  For  two  or  three  days  prior 
to  tbo  9th  of  June,  there  had  been  no  fire 
except  the  nnonldei^ng  toot  This  was  near 
tlie  center  ct  the  camp  sibe,  and  the  dfibris 
tbereon  bad  been  preTioiialy  bomed.  A 
watchman  bad  been  left  In  charge,  who  visit- 
ed the  property  boaTl7  on  Snnday  prior  to 
tb»  fire  and  discovered  it  won  after  it  Inoke 
out  At  tbis  time  the  omdltion  of  ttie  wind 
was  such  that  the  fire  spread  with  great 
rapidity.  Under  the  drcumstances,  the  ap- 
pellant exercised  ordinary  care  to  prevent 
the  spreading  of  the  fire.  It  was  as  vitally 
Interested  in  seeing  that  the  fire  did  not  es- 
cape, as  was  any  other  person,  if  not  more  so. 
It  was  not  reasonably  to  be  anticipated  that 
the  wind  would  cause  the  fire  from  the 
smouldering  root  to  escape  and  do  damage, 
assuming  that  It  came  from  this  source. 
There  is  no  evidence  of  any  other  fire  upon 
the  tract  at  that  time  or  for  some  days  pre- 
vious. 

[8]  Assuming,  however,  that  the  appellant 
did  not  exercise  the  required  degree  of  care. 
It  does  not  follow  that  the  respondent  can 
prevail.  If  the  appellant  were  negligent  and 
a  new  cause  Intervales,  which  of  Itself  is 


sulTlcIcnt  to  stand  as  the  cause  of  the  mis- 
fortune, the  first  act  is  considered  too  remote 
to  sustain  a  recovery.  In  Stephens  v.  Mutual 
Lumber  Co.,  103  Wash.  1.  173  Fac.  1031, 
upon  this  question  it  was  said : 

"One  who  loses  property  by  lire  Is  governed 
by  the  established  rules  of  law,  and  recurring 
to  first  principles,  If  subeeqnont  to  the  act  of  the 
part;  charged,  whether  It  be  rightful  la  its  In- 
ception, or  wrongful  In  the  sense  that  It  is  neg- 
ligent, a  new  cause  intervenes  which  of  itself 
is  sufficient  to  stand  as  ttie  caose  of  the  miefor- 
tune,  the  first  act  Is  considered  as  too  remote 
to  sostain  a  recovery.  In  logging  operations 
and  in  the  clearing  of  new  landi,  it  Is  necessary 
to  build  fires  and  to  destroy  waste.  This  cannot 
be  done  without  a  certain  hazard  to  other  prop* 
erty ;  but  the  law  does  not,  for  tiiat  reason, 
deny  the  right  to  maintain  fires  in  the  prosecu- 
tion of  legitimate  business,  nor  will  It  charge 
one  with  negligence  who  fails  to  put  out  a  fire 
which  is  not  threatening,  when  sudi  fire,  by  rea- 
son of  some  new  cause,  lodges  on  tiie  property  of 
another  or  goes  beyond  the  control  ot  the  po^ 
son  who  set  it  out" 

[4]  In  this  case  It  is  apparent  that  no  fire 
would  have  occurred,  and  no  loss  would  have 
resulted  from'the  fire,  had  It  not  been  for  the 
unusual  condition  of  the  wind.  A  strong 
wind,  which  arises  while  a  fire  Is  In  progress 
and  carries  it  where  It  would  not  otherwise 
have  spread,  is  an  Intervening  cause  which 
will  rdleve  the  party  responsible  lot  the 
original  fire  from  liability  Itom  loss.  In 
Thompson's  Oommentarles  on  the  Law  of 
Negligence,  toL  1,  {  126,  the  rule  is  so  stated: 

*'A  strong  wind  whldi  arises  while  ft  fire  Is 
in  progress  and  carries  it  where  It  could  not 
otherwise  have  spread,  and  there  destroys  prop- 
erty. Is  an  intervening  cause  which  will  re- 
lieve the  party  responsible  for  the  original  fire 
from  liability  for  the  loss  of  such  property,  un- 
der prindplea  already  explained." 

Considerate  discussion  is  found  In  fb9 
briefs  under  the  questicm  of  when  the  wlud, 
being  considered  as  tbe  "act  of  God,"  will 
relieve  from  llabUlty,  and  when  it  viU  not. 
The  role  on  this  question  Is  well  stated  In 
Thompson's  Commentaries  on  the  Law  of 
Negligence,  vol.  1,  |  72,  as  follows: 

"The  rule  under  this  head  can  well  be  said  to 
he  that,  *whcn  the  act  of  God  is  the  cause  of  a 
loss,  it  is  not  enough  to  show  that  die  defend- 
ant has  been  guilty  of  negligence ;  the  earn  most 
go  further  and  diow  diat  sodi  nagliguiee  wu 
an  active  agoit  in  brii^lng  about  the  Ion,  with- 
out which  agency  the  loss  would  not  have  oecur- 
red.'" 

The  evidence  in  the  present  case  falls  to 
show  that,  even  though  the  appellant  was 
negligent  in  looking  after  the  fire,  such  neg- 
ligence ^as  the  active  agent  in  bringing 
about  the  loss  and  without  which  agency  tbe 
loss  would  not  have  occurred. 

Tbe  nnconfllctlng  evidence  in  this  case  can 
lead  to  but  one  conclusion,  which  is  that  the 
I  active  agent  in  producing  tbe  loss  for  mhlrh 
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ttda  action  la  bron^ht  wu  Oie  violence  of  Che 
wind,  without  which  It  would  not  bare  oc- 
curred. TblBf  as  stated  In  Stepbens  t.  Mu- 
tual Lumber  Co.,  supra,  was  an  Intervening 
new  cause  "wblcfa  of  itself  was  sufficient 
to  stand  as  the  cause  of  the  misfortune. 

Tbe  case  of  Jordan  v.  Wdcb,  61  Wash.  569, 
112  Pae.  656,  Is  different  In  its  focts,  and 
therefore  distinguishable.  In  that  case  rail* 
road  contractors  in  constmctiwi  work  pier- 
Diltted  sparks  or  live  coals  from  an  engine 
operating  a  steam  «hovti  to  fall  upra  the 
ri^t  of  way,  and  allowed  tbe  fire  to  spread 
to  an  adjoining  meadow,  during  the  dr; 
season,  and  toe*  no  precautions  against  the 
GfHnmunicatUm  of  tbe  Are  to  the  adjoining 
lands.  In  other  words,  permitted  tbe  sparks 
and  live  coals  to  tail  upon  dry  grass  in  ttie 
rlgbt  of  way,  wlOiaiit  exerdslng  any  care  to 
prevrat  it  from  ^treading  to  adjoining  lands. 

Tba  case  of  New  Brunswick  8.  ft  O.  T.  Co. 
T.  Tters,  24  N.  3.  Law,  697,  64  Am.  Dec  894, 
and  the  case  of  Merritt  v.  Earle,  29  N.  Y.  115, 
86  Am.  Dec  SSZ,  are  botb  cases  where  prop- 
erty  was  lost  or  destroyed  while  in  Che  pos- 
session of  a  carrfw.  Tbe  role  of  liability  of 
a  carrier  In  sneb  cases  beiiv  that  of  an  in- 
surer and  not  that  of  ordinary  care,  those 
cases  are  inapplicable  here. 

The  Judgment  will  be  reversed,  and  tbe 
cause  remanded,  with  a  direction  to  the  an- 
pvior  court  to  *y<«wi<«ff  the  action. 

HOLGOMB.  a  3^  and  B£ACSIim)SH  and 
MITCHELL,  JJ^  concur. 


(108  Wufa.  860) 

BRANDON  T.  GLOBE  INV.  CO. 
(No.  16377.) 

(Supreme  Court  of  Washingtra.   Sept  24, 
191&) 

1.  Habteb  Ain>  sfcBvAifT  «=9217(S),  284(1>— 

WbeK  DiraOr  OBVIOVB,  BEOOVEBT  BAaBKD 
BT  COlTTBtBnTOBT  lOEOUOENCB  OB  ASSUMP- 
TION or  BISK. 
Where  the  danger  or  defect  i«  open  to  the 
knowledge  of  the  lervant  as  much  aa  of  the  mas- 
ter, the  servant  cannot  recover  for  Injury,  hav- 
i&g  been  guilty  of  contributory  ne^gence  or  a^ 
snmed  the  risk. 

^  Master  and  sbbvant  «=9217(6),  284(3)  — 
contbibotort  nboliobnce  os  abbuuption 
ov  bisk,  bab  to  beoovebt, 
Where  a  window  wspher,  accustomed  to  the 
bnUdiag  and  having  had  opportunity  for  inspec- 
tion, was  predpltated  to  the  ground  and  killed 
because  the  window  saab  to  whldi  he  held  pull- 
ed oat,  his  widow  cannot  recover  for  hla  death 
on  acconnt  of  his  amtrlbntMy  negligflncs  or 
asBumption  <d  riak. 

Department  2. 

Apiieal  from  Superior  Court,  King  Ooon- 
ty;  Mitchell  Gilllara.  Judga 


Action  by  May  Brandon,  administratrix, 
against  the  Globe  Investment  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Beversed,  and  remanded  for  dis- 
missal. 

Boberts  &  Skeel,  ot  Seattle,  for  appellant 
Karr  ft  Gregory  and  H.  O.  Sutton,  all  of 
Seattle,  tm  respondent 

BRIDGES,  J.  On  April  27.  1018,  and  tor 
many  years  prior  thereto,  the  appellant  was 
tbe  owner  of  the  Globe  Block  in  Seattle, 
Wash.  For  six  or  eight  years  prior  to  that 
date  Nell  A.  Brandon  bad  been  employed  as 
tbe  window  washer  for  such  blocb.  He  used 
his  own  methods  and  tools  in  the  perform- 
ance of  this  woric.  It  had  been  hla  habit  to 
wash  the  windows  several  times  each  year. 
The  windows  were  all  of  the  common  upper 
and  lower  sash  kind.  On  the  date  above 
mentioned  Brandcm  was  washing  one  of  the 
windows  on  the  second  floor  of  the  building. 
While  no  person  saw  the  accident  yet  we  be- 
lieve it  can  fairly  be  stated  that,  after  wash- 
ing tbe  inside  of  this  particular  window,  the 
deceased  raised  the  lower  sash  and  climbed 
out  onto  the  window  sill,  then  lowered  both 
sashes,  and,  while  holding  onto  the  window 
with  one  hand,  used  the  other  to  wash  the 
outside  of  the  window.  Manifestly  the  win- 
dow was  not  sufficient  to  bear  such  weight  as 
he  put  on  It,  for  be  fell  to  the  paved  alley 
below,  and  shortly  thereafter  died  as  a  re- 
sult of  the  fall.  The  window  bad  pulled 
through  and  between  the  stops,  and  was 
hanging  out  over  tbe  side  of  the  building,  by 
means  of  tbe  window  TOpea.  Those  who 
afterwards  found  the  window  in  this  cmidi- 
tlon  replaced  it  between  the  stoi>s  without 
the  removal  of  the  latter.  The  respondent  is 
the  duly  appointed  administratrix  of  tbe  de- 
ceased's estate.  The  negligence  charged 
against  tbe  appellant  Is  that  it  kept  tbe  win- 
dow In  an  improper  and  unsafe  condition, 
and  so  that  the  casing  did  not  properly  fit, 
and  that  the  window  was  loose  and  could 
with  ease  be  pulled  through  the  strips  or 
stops  Intended  to  hold  it  in  place.  There 
was  a  verdict  in  a  substantial  sum  for  the 
respondent.  This  appeal  Is  from  the  Judi^ 
ment  entered  theremL  The  appellant  dur- 
ing the  trial  made  timely  motions  for  non- 
suit, an  Instructed  verdict,  and  for  a  new 
trial,  all  of  irtitdi,  however,  tbe  txial  court 
refused. 

[1]  It  la  too  vma  settled  to  need  citation  of 
authority  tbat  It  la  tbe  duty  of  ibe  master 
to  fumUtb  his  servant  a  reasonably  safe  place 
In  whidi  to  wOTk;  but  another  nde,  wbidi 
qualifies  and  miw  with  tbe  one  announoed, 
and  whidi  Is  eanslly  aetOed,  is  that 
whwe  the  danger  or  deftet  la  as  much  apea 
to  tbe  view  and  knowledge  of  tbe  servant  as 
of  tbe  master,  then  the  servant  cannot  re- 
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caver  for  an  Injury,  becanse  he,  having 
knowledge  of  and  appredating  the  danger  or 
defect,  either  Is  guilty  of  contributory  neg- 
ligence or  has  assumed  the  risk.  It  Is  upon 
this  principle  that  this  case  must  be  decided. 
In  the  case  of  Oriffln  t.  Ohio  &  Mississippi 
Ballway  Co^  124  Ind.  326,  24  N.  B.  888,  it 
was  said: 

"Wbere  the  danger  is  alike  open  to  the  ob- 
servation of  all,  both  tbe  master  and  servant  are 
upon  an  equally,  and  the  master  la  not  liable 
for  an  injury  resulting  from  the  dangers  of  tbe 
businesB." 

At  Bectltm  848,  Beach  on  Gontrllnitoi7  Neg- 
ligence ^  Ed.),  it  Is  stated: 

"Knowledge  on  tbe  part  of  the  employer  and 
ignorance  on  the  part  of  tbe  employ^  are  of 
the  easence  of  llie  action,  or,  in  other  words, 
the  master  must  be  at  faalt  and  know  of  It,  and 
the  servant  must  be  free  from  foult,  and  ig- 
norant of  his  master's  fanlt,  if  the  action  is  to 
lie.  Tbe  authorities  all  state  tiie  role  with  these 
qnalificatlons.'* 

The  rale  above  announced  has  become  the 
settled  law  of  this  state.  In  the  case  of  Jen- 
nings V.  Tacoroa  By.  &  Motor  Co.,  7  Wash. 
27S,  34  Pac  937,  Judge  Dunbar  announced 
the  rule  In  the  following  language: 

"It  is  claimed  by  the  respondent  that  the  rule 
that,  wherp  a  servant  enters  upon  employment, 
'be  assumes  tbe  usual  risk  and  perils  of  the  serv- 
ice,' as  applied  to  tbe  facts  of  this  case,  still 
gave  the  respondent  the  right  to  assume  that 
tbe  master  bad  furnished  bim  a  safe  and  con- 
venient place  in  which  to  iterform  tbe  services 
reqnired  of  bim.  niat  prcnxisition  la  no  doubt 
correct,  but  the  assumption  cannot  be  rdied 
npon  after  actual  knowledge  to  tbe  contrary  Is 
brought  home  to  the  mind  of  the  servant.  The 
assumption  win  control  only  where  tbe  danger 
is  not  apparent.  No  lane  man  is  expected  to 
act  on  an  assumption  which  he  knows  to  be 
false.  It  is  a  man's  duty  to  exercise  common 
sense  when  in  the  employment  of  a  master,  as 
wdl  as  any  other  timt." 

In  the  case  of  Hiller  t.  Moran  Bros.  Co., 
30  Wash.  631,  81  Pac.  1089. 1  L.  R.  A.  (N.  S.) 
283,  100  Am.  St.  Bep.  017,  this  court  said: 

"That  tbe  master  Is  under  obligations  to  give 
tbe  servant  a  reasonably  safe  place  to  work,  is 
of  course,  a  well-established  principle  of  law. 
But  where  the  servant  Is  in  as  good  a  poation 
as  the  master  to  ascertain  and  understand  the 
sitaatimi,  and  does  equally  well  know  and  ap- 
predate  the  existing  conditions,  be  cannot  be 
heard  to  complain  from  injoriea  sustained  by 
woiting  ther^u** 

In  the  case  of  Oole  v.  Spokane  Gas  &  Puel 
Co,  66  Wash.  803, 110  Pac.  831,  the  rule  was 
annoviiced  In  the  fcdlowtng  langnage: 

**fnie  master  could  hsTs  no  more  knowledge  of 
nidi  a  defect  than  the  servant  possessed,  for  the 
Instrumentality  was  so  simple  that  it  was  tbe 
duty  of  tiie  servant  to  know  Its  condition,  and 
either  call  the  attmtion  of  tbe  master  to  it  or 
protect  hlmselt  against  the  possibHitr  of  Injury. 


The  rule  seems  well  established  tiiat  an  imple- 
ment  of  rimple  stmeture,  presenting  no  com- 
plicated question  of  power,  modon,  or  construc- 
tion, and  intelligible  in  all  <tf  its  parts  to  the 
dullest  intellect,  does  not  come  witiiin  the  rule 
of  safe  instromentalitieB,  for  there  is  no  reason 
known  to  the  law  why  a  person  bandling  such 
instrument  and  brought  in  daily  contact  with  It 
should  not  be  diargeable  equally  with  the  mas- 
ter with  a  knowledge  of  its  defects" 

To  the  same  effect  see  the  following  cases: 
Wilson  T.  Northern  Pacific  By.  Co.,  31  Wash. 
67,  71  Pac.  713;  Tham  v.  Steeb  Shipping 
Co.,  39  Wash.  271.  81  Pac.  711;  Lynch  v. 
Nlnemlre  Packing  Co.,  63  Wash.  423, 115  Pac. 
838,  Ii.  R.  A.  1917E,  178;  Dahl  v.  Puget 
Sound  Iron  &  Steel  Works,  77  Wash.  126, 
137  Pac.  815;  Johnston  v.  Nichols,  83  Wash. 
394,  14S  Pac.  417;  Dixon  v.  Western  Union 
Tel.  Co.  (C.  O.)  68  Fed.  630;  Larsson  v.  Mo- 
Clure,  95  Wis.  633,  70  N.  W.  602 ;  Day  v. 
Cleveland,  Columbus,  dndnoatl  &  St  Louis 
Railway  Co.,  137  Ind.  206,  86  N.  E.  864;  18 
B.  C.  L.  f  172  et  seg.,  p.  683  et  seq. 

[21  The  testimony  In  this  case  plainly 
shows  that  .the  mastef  did  not  have  any  ac- 
tual knowledge  of  the  defect  In  the  window 
In  question;  Indeed,  It  shows  that  the  Jani- 
tor whose  duty  It  was  to  look  after  and  re- 
pair the  windows  in  the  building  did  not 
know  of  the  defect  The  deceased,  howerer, 
was  an  experienced  window  washer.  He 
was  allowed  to  do  the  work  by  bis  own 
methods  and  with  his  own  Instruments.  He 
had  washed  the  windows  of  this  building,  in- 
cluding tbe  one  in  question  here,  probably 
once  a  month  for  a  number  of  years.  No  one 
could  have  been  so  well  acquainted  with  the 
defects  In  this  window  as  be,  for  It  la  ad- 
mitted tiiat  such  defect  as  there  was  must 
have  existed  for  a  number  of  years.  The 
window  was  not  made  to  serve  the  purpose 
to  which  the  deceased  was  putting  it;  and 
if  he  desired  to  use  it  In  that  way  It  was  his 
abstdote  duty  to  make  Investigation  and 
learn  for  himself  vheXber  or  not  It  was  ot 
sufildoit  strengtii  to  pwinlt  bim  to  safely 
make  such  use  of  it  The  sll^test  Inresll- 
gatlon  by  him  would  bare  shown  him  wheth- 
er he  could  safdy  do  his  woxk  in  tbe  way  he 
desired  to  do  it.  He  could  not  blindly  rely 
on  the  duty  of  the  master  to  furnish  him  a 
reasonably  safe  window  for  tbe  uses  whl(A 
be  desired  to  make  of  It  He  had  a  duty  to 
himself;  a  duty  to  make  investigation  to 
see  If  the  window  was  strong  enough  to 
serve  his  purpose.  The  law  would  not  per- 
mit him  to  close  his  eyes  to  all  defects,  and 
then,  if  be  be  Injured  as  a  result  of  some  de- 
fect which  It  was  the  duty  of  the  master  to 
remedy,  recover  damages  of  the  master  tor 
such  Injury.  Any  such  rule  would  allow  the 
man  Injured  to  take  advantage  of  his  own 
wrong,  and  would  encourage  carelessness. 
If  the  window  casing  In  tbe  first  idace  had 
been  built  too  small,  or  if  It  was  shrank  so 
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tbat  It  would  pnsb  ont  between  the  stoio, 
this  condition  mnst  have  been  manifest  to 
the  deceased,  had  be  made  the  smallest 
amount  of  InTeatigatioD.  It  is  rery  clear  to 
US  from  the  facts  that  the  deceased  was  ei- 
ther gailty  of  contributory  negl^nce  or  as- 
sumed such  risk'  cm  existed  In  Aoing  tbe 
work  In  the  way  be  did  It 

Most,  If  not  all,  the  cases  relied  upon  by 
respondent,  were  based  and  decided  upon 
principles  of  law  not  InrolTed  here.  In 
most  of  them  the  defect  was  latent,  and  tbe 
Instniment  or  place  was  being 'put  to  a  onn- 
mon  use.  Tbe  csm  of  M<niaban  r.  Nattonal 
Real^  Go.,  4  Oa,  App.  680,  62  S.  B.  127,  was 
one  where  the  plaintiff  raed  to  recover  dam- 
ages  for  an  Injury  to  her  hand,  caused  by 
the  breaking  of  the  diains  suppOTting  a  win- 
dow sash.  She  was  In  the  act  of  raising  the 
window  when  the  chain  broke.  Here  the  de- 
fect was  latent,  and  OA  ordinary  use  was  be- 
ing made  of  the  window.  In  the  case  of  Mc- 
Intyre  t.  Detroit  Safe  Oo.,  129  Mich.  S86,  89 
N.  W.  89,  the  facta  were  that  the  idaintUE  lud 
driven  a  wagon  on  certain  scales  for  the  pur- 
pose of  weie^lng  the  load.  The  slUs  below 
broke  because  of  defects.  Again  we  bare  a 
plain  case  where  tbe  defect  was  latent,  and 
a  casual  examination  would  not  have  shown 
It,  and  the  scales  were  being  put  to  the  use 
for  which  fhey  were  built  In  the  case  of 
Alamo  Oil  &  Beflning  Co.  t.  Richards  CTex. 
Clr.  App.)  172  S.  W.  169,  the  court  express- 
ly held  that  the  plaintiff  was  not  required  to 
examine  for  latent  defects.  In  the  case  of 
■White  T.  Beverly  Building  Association,  221 
Masa  IS,  108  N.  E.  921.  the  plaintiff  was  us- 
ing a  common  stair  with  a  railing  The  roiling 
broke  and  resulted  in  Injury  to  the  plaintiff. 
Plainly  this  case  does  not  Involve  the  same 
principles  which  must  control  the  one  be- 
fore us.  The  other  cases  relied  upon  by  re- 
spondent are  of  the  same  general  kind  as 
those  which  we  have  noticed.  They  are  all 
vastly  different  In  tbelr  facts  fnmi  the  case 
at  bar. 

The  case  of  Fanjoy  v.  Scales,  29'  CaL  244, 
very  closely  resembles  the  case  at  bar.  The 
facts  were  that  appellant  was  painting  a 
brick  building  which  had  but  recently  been 
completed  by  contractors  employed  by  ap- 
pellee. In  order  to  do  the  painting,  appel- 
lant had  suspended  a  staging  to  the  cornice 
of  the  building,  and  while  he  was  standing 
on  the  cornice,  In  the  performance  of  hia 
work,  a  portion  of  the  wall,  together  with 
the  cornice,  fell,  throwing  him  to  the  ground 
and  injuring  him.  The  testimony  showed 
that  appellant  was  doing  bis  work  In  the 
usnal  and  customary  way,  and  tbat  ai^el- 
lant  was  Ignorant  of  any  defect  The  court 
said: 

"Cornices  are  intended  and  constmcted  for 
ornamental  purposes,  and  not  for  the  use  to 
which  the  one  in  question  waa  put  by  the  paint- 
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ers.  We  are  not  satisfied  that  flie  general  cus- 
tom of  painters  to  use  cornices  for  sapportiog 
the  stagings  and  platfoms  necessary  for  tiie 
prosecution  of  their  work  of  painting  houses 
imposes  on  the  owners  thereof  the  duty  of  con- 
structing such  cornices  sufficiently  strong  to  sus- 
tain burdens  for  which  they  were  not  designed." 

We  see  no  escape  from  the  atndnsitm  tbat 
tbe  Judgment  must  be  rerersed,  and  the  case 
remanded  for  dlsmlssaL   It  Is  m  ordered. 

HOLCOMB,0.J.,  and  PABKBB,  FUXiUgB- 
TON.  and  MOUNT,  JJ. 


(108  Wuta.  S7S) 

ANDEBSONIAN  INV.  Ca  T.  WADB. 
(No.  1S394.) 

(Supreme  Court  of  Washington.  Oct  1,  iSiS.) 

1.  LAKDIXAD  and  TBITAKT  ^9291(11)— POS- 
SESSION OF  TENANT  PBXBUHED  LAWFITL. 

Tlie  possession  of  a  tenant  originally  lawful 
is  so  presumed  until  the  oootrair  appears. 

2,  IAndlobd  and  txnant  4=s»290(2)— Wbono- 
ful  bseaoh  of  conomons  nxoessabt  in 
unlawful  dbtaxneb. 

A  tenant  should  not  be  ousted  In  an  unlaws 
ful  detidner  proceeding  except  for  the  wrcmgful 
breach  of  tbe  conditions  of  Uie  letting. 

S,  liANDLOBD  AND  ISNAKT  «s290(3)— TEN- 
ANT  BNTEBINa  LAWFUIXT  KAT  SET  UP  LBOAL 
OB  EQUITABLE  .DBFBRBBB. 

Where  a  tenant  acquires  possession  lawfully 

and  it  is  sought  to  oust  him  because  of  his  sub- 
sequent acta,  he  may  defend  by  setting  up  any 
defense  which  will  justify  his  acta,  whether 
legal  or  equitable;  but  if  a  person  gains  posses 
sion  wrongfully,  or  gains  It  under  drcumstancea 
where  to  permit  him  to  hold  possession  would 
violate  the  express  provisions  of  the  statute,  b« 
may  not  defend  by  showing  ri^t  of  possessiop 
either  legal  or  equitable. 

4.  EVIOBNCB  4=3384— Pabol  BVIOBNOB  KOIM 
AS  A  BUUE  OF  BUBBIANTIVE  LAW. 

While  the  rule  known  as  the  parol  evidence 
rule  is  usually  referred  to  as  a  rule  of  evidence, 
it  is  more  properly  a  rule  of  substantive  law, 
since  it  is  a  rule  of  substantive  law  and  not  any 
rule  relating  to  the  admissibility  itf  evidence 
that  gives  the  rule  effect 

5.  Evidence  $=>442(1)  —  Gonixufobanboub 
modification  of  writtsn  aobebubnt  leat 
be  shown  bt  fabol. 

When  the  acts  and  conduct  of  the  parties  to 
a  written  agreement  occurring  subsequent  there- 
to show  an  addition  to  or  modification  thereof 
or  the  acts  of  one  party  acquiesced  la  by  the 
other  show  sudi  modification,  no  rule  of  evi- 
dence precludes  a  showing  of  the  entire  transac- 
tion, even  if  a  part  thereof  is  a  parol  contem- 
poraneous agreement  adding  to,  varying,  or 
modifying  the  written  agreement 

6.  EviDBNCB  ^3439— Rule  as  to  pabol  etx* 

DENCE  INTENDED  TO  FBEVENT  FBAUD. 

The  parol  evidence  rale  is  intended  to  pre- 
vent, not  to  promote,  frauds,  and  it  wonld  be 
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a  fraud  to  allow  a  party  to  a  written  agreement 
to  enforce  it  as  written  when  be  has  agreed  not 
to  do  BO,  where  the  other  on  the  faith  of  the 
agreement  has  acted  thereon  to  his  detriment. 

7.  LAHDLOBD  and  TEKAirC  ^»290^)— ItlND- 
lABD  ESTOPPED  TO  DENT  TENANT'S  UOHT  TO 
ALTEB  FBEUISBB. 

Where,  at  the  time  of  the  execution  of  a 
written 'lease,  a  landlord  agrees  that  a  restric- 
tion in  the  lease  as  to  the  use  of  the  premises 
will  never  be  enforced,  nnd  oral  permission  is 
given  to  make  certain  alterations,  and  the  ten- 
ant relying  thereon  expends  a  large  mm  of 
money  in  moldng  the  alterations,  the  landlord 
is  estopped  trom  denying  that  the  tenant  bad 
authority  to  make  such  alterations,  and  cannot 
oust  him  in  unlawful  detainer  proceeding  for 
a  breach  of  tbe  restriction  in  the  written  lease. 

8.  LaNDLOBD  AND  TENANT  ^=>152(9)—PBINCI- 
FAL  AND  AGENT  «=»177<4}— I4ANOIABD  K0- 
TOPPED  BT  ACTS  OF  AQENT. 

Where  an  agent  negotiating  a  lease  for  a 
landlord  agreed  with  tenant  that  the  latter 
should  make  alterations  on  the  premises  con- 
trary to  a  restriction  contained  in  the  lease, 
and  the  tenant  relied  thereon  and  expended  a 
large  sum  of  m(mey  in  making  tbe  alterations, 
the  knowledge  of  tbe  agent  w^  tbe  knowledge 
of  tbe  landlord,  and  tbe  landlord  is  estopped  to 
deny  that  the  tenant  had  anthority  to  make 
mch  alterationa. 

Department  2, 

Appeal  from  Superior  Coar^  King  Ooon- 
ty:  J.  T.  Ronald,  Judge. 

Action  by  the  Andersonlan.  InTestment 
Company  against  T.  W.  Wade,  judgment  for 
defendant,  and  itointlfF  appeals.  Affirmed. 

Piles  A  HalTerstadt,  of  Seattle  (F.  C.  Rea- 
gan, of  Seattle,  of  counsel),  for  appellant. 
Dudley  O.  Wooten,  ot  Seattle  for  xeepond- 

FUIiLERTON,  J.  In  February,  1917,  the 
appellant,  Andersonlan  iDvestment  Company, 
being  tbe  lessee  of  a  certain  building  In  tbe 
dty  of  Seattle,  sublet  a  storeroom  therein  at 
a  stated  monthly  rental,  to  tbe  respondent, 
Wade,  for  a  term  of  one  year.  The  lease  to 
Wade  was  in  writing  and  contained  a  sttpu- 
ladoD  that  tbe  storeroom  was  to  be  used  "for 
the  purpose  of  conducting  therein  the  sale  of 
automolille  accessories  and  for  no  other  pur- 
poBe,"  and  tbe  further  stipulation  that — 

'^The  lessee  was  not  to  make  any  altera- 
tions, additions  or  improvements  in  said  prem- 
ises, withoat  tbe  consent  of  the  lessor  in  writing 
first  had  and  obtained." 

Tlie  lease  contained  the  usual  stipulations 
for  forfeiture  in  tbe  case  of  nonpayment  of 
rent,  and  left  It  optional  with  the  lessw  to 
declare  tbe  lease  forfeited  and  the  term  end- 
ed for  a  breach  of  tbe  other  conditions,  re- 
citing that  it  was  mutually  covenanted  and 
agreed  between  the  parties  that  a  waiver  by 


the  lessee  ot  any  covenant,  agreement,  atlp- 
ulation,  or  condition  of  the  lease  should  not 
be  construed  as  a  waiver  of  any  succeeding 
breach  of  tbe  same  fov^aiit 

As  originally  constructed,  the  room  had  a 
balcony  midway  between  the  floor  and  cell- 
ing, extended  from  the  front  of  the  room 
towards  the  back,  for  about  three-fourths  of 
the  distance,  and  for  the  full  width  of  the 
room  save  about  nine  feet,  reached  by  a 
stairway  leading  upwards  from  the  floor. 
While  there  la  a  dispute  in  the  evidence  con- 
cerning the  fact,  it  was  overwhelmingly 
proven  that,  at  tbe  time  tbe  negotiations  were 
In  progress  which  led  up  to  the  lease,  the  re- 
spondent stated,  to  tbe  agent  of  the  appel- 
lant who  negotiated  on  Its  behalf,  that  he  de- 
sired to  use  the  space  above  the  balcony  as  a 
liring  apartment  Cor  himself  and  bis  family, 
and  desired  some  additions  made  thereto  to 
make  the  place  more  suitable  tot  that  pur- 
pose. Hie  agent  agreed  that  these  additions 
might  be  made,  agreeing  further  to  pay  the 
bills  for  the  materials  necessary  to  make  tbe 
addltimis.  Wta«i  the  written  lease  was 
presoited  for  signature,  It  was  noticed  by 
the  respondent  tii'at  it  limited  the  use  of  the 
room  to  the  sale  of  automobile  acceswries 
and  contained  no  prorlalon  for  the  addition 
reauested.  Payment  of  a  check  theretofore 
given  for  the  first  month's  rent  was  counter- 
maoded  and  the  matter  taken  up  with  the 
agent  He  refused  to  make  any  cSiange  in 
the  lease  aa  written,  but  assured  him  that 
the  limitation  in  the  lease  with  regard  to  the 
purpoaaa  for  nAich  the  room  might  be  used 
was  mere  "matter  of  form,'*  and  Umt  he 
would  not  be  molested  If  he  used  the  bal- 
cony for  living  purposes,  and  at  the  same 
time  gave  the  respcmdeut  a  writing  consent- 
ing to  the  additions  to  the  balcony  floor  and 
agre^ng  In  the  writing  to  furnish  the  mate- 
rials necessary  for  that  purpose.  The  re- 
spondent executed  the  lease  and  later  took 
possession  of  the  room,  moving  his  stock  of 
merchandise  to  the  lower  floor  and  his  house- 
hold goods  to  the  balcony,  and  continued  to 
use  tbe  balcony  as  a  living  room  during  the 
remainder  of  tbe  time  the  lease  was  In  force. 

Tbe  terms  of  the  lease,  just  mentioned  ran 
from  March  1,  1917,  to  March  1,  1918,  at  a 
rental,  payable  monthly  in  advance,  of  $30 
per  month.  On  February  1,  1918,  the  re- 
spondent sent  for  the  agent  of  the  appel- 
lant, with  wbom  he  had  negotiated  the  lease, 
and  made  known  to  him  his  desire  to  con- 
tinue in  the  occupation  of  the  room  for  an 
additional  term.  He  also  made  Imown  to  the 
agent  his  desire  for  further  additltms  to  the 
balcony  floor  in  order  to  make  it  more  suit- 
able for  living  purposes;  he  desired  to  extend 
it  so  as  to  include  and  cover  the  entire  space, 
cut  a  door  In  the  wall  to  a  stairway  which 
led  up  from  the  outside  of  the  building  to 
certain  apartments  ou  tbe  floor  above,  re- 
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move  the  stairway  entirely  whldi  led  from 
the  storeroom  floor  to  the  balcony  floor  and 
to  remove  a  lavatory,  which  was  constructed 
in  a  comer  of  the  storeroom,  to  the  balcony 
floor,  and  Install  In  connection  therewith  a 
bathtub.  The  discussion  conoemlng  these 
chants  was  had  with  the  agent  while  on 
the  halcony  floor  which  the  respondent  was 
then  using  for  living  apartments.  It  was 
also  stated  to  the  agent  that  the  reepondent 
could  not  afford  to  go  to 'the  expense  neces- 
sary to  make  the  changes  unless  he  could 
have  a  lease  of  the  room  for  two  years  from 
the  expiration  of  his  present  lease.  The 
agent  consented  to  the  changes,  and  on  the 
next  day  caused  his  principal,  the  appellant, 
to  execute  a  new  lease  to  the  respondent  for 
a  term  extending  from  March  1,  1918,  to 
March  1,  1920,  at  a  nMmthly  rental  of  |35 
I>er  month  for  the  first  year  of  the  term,  and 
942.50  per  month  for  the  second  year.  TUs 
lease,  like  the  former  one,  contained  the  re* 
dtal  that  the  lessee  should  use  the  premises 
for  the  sale  of  automotdle  accessories,  and 
for  no  other  purpose,  and  contained  the  same 
provisions  for  a  forfeiture  in  case  of  a  breach 
of  any  of  Its  covoiants,  as  was  contained  In 
the  original  lease. 

The  lease  was  executed  by  both  parties  in 
triplicate,  a  copy  being  delivered  to  the  re- 
spondent, who  signed  an  Indorsem^t  on  one 
of  the  copies  retained  by  the  appellant,  'which 
recited  that  the  respondent  had  received  and 
accepted  a  duplicate  of  the  lease,  and  had  no 
understanding,  verbal  or  otherwise,  diflTer- 
Ing  from  It  At  the  time  of  the  delivery  of 
the  lease,  a  letto*  was  delivered  tSi^ewlth. 
Slanting  the  resi>ondent  leave  to  cnt  the  door 
mmtloDed,  enhlect  to  the  approval  of  tlie 
'owner  at  the  hnildlng,  and  on  condition  that 
the  w^  should  be  replaced,  If  requested,  at 
the  cost  ot  the  respondent,  on  Qie  termlna- 
tlon  of  the  tenancy*  Nothing  was  said  In 
the  letter  concerning  the  additions  to  the 
balcony  floor,  the  removal  of  the  lavatory, 
the  addition  of  a  bathtub,  or  the  use  of  the 
space  above  the  balcony  floor  for  living  apart- 
ments. After  the  execution  of  the  lease,  the 
respondent  obtained  the  consent  of  the  owner 
of  the  building  to  cot  the  door  mentioned. 
He  was  obligated  also  to  obtain  the  consent 
of  the  dty  authorities  of  the  dty  of  Seattle 
to  make  this  change,  as  well  as  to  make  the 
additions  to  the  balcony  floor,  the  same  not 
being  In  the  original  permit  to  construct  the 
building,  which  he  did,  at  the  expenditure  of 
considerable  time  and  mon^.  After  these 
preliminaries  were  settled,  the  respondent 
made  the  changes  as  contemplated,  at  an  ex- 
pense to  himself,  as  the  court  found,  "In  the 
neighborhood  of  $400." 

On  July  29,  1918,  the  appeUant,  claiming 
to  have  discovered  for  the  first  time  that 
changes  had  been  made  In  the  leased  store- 
room  In  addition  to  those  auttaorlaed  by  the 
letters  deUvered  with  the  leases,  and  that 


the  premises  were  being  used  in  part  for  liv- 
ing rooms,  wrote  a  letter  to  the  respondent, 
calling  attention  to  these  Tinges  and  declar- 
ing a  forfeiture  of  the  lease.  The  letter 
stated  further,  however,  that  the  appeUant 
did  not  wish  to  be  arbitrary,  and  that  if 
the  respondent  so  desired  a  new  lease  could 
be  entered  Into  In  keeping  with  the  changed 
conditions.  The  rrapondent  disregarded  the 
notice  contained  in  the  letter,  and  later  the 
present  action  was  begun  under  the  statutes 
of  forcible  entry  and  detainer  to  oust  him 
from  the  prmlses.  At  the  trial,  on  the  fore- 
going facts  appearing,  the  court  held  the  ap- 
pellant estopped  to  declare  a  forfeiture  of  the 
lease,  and  entered  Judgment  to  the  effect  that 
the  appellant  take  nothing  by  its  action.  This 
appeal  is  from  the  Judgment  so  entered. 

[1-S]  It  Is  the  app^nt's  first  contention 
that  the  defense  Interpraed,  and  that  which 
the  trial  court  found  controlling.  Is  an  equita- 
ble deffflise  and  is  not  available  to  a  defend- 
ant In  this  form  of  action.  Cases  from  this 
court  are  dted  where  the  rule  Is  stated  In 
language  as  broad  as  the  contention  implies, 
and  it  is  on  these  cases  that  the  appellant 
relies  to  maintain  its  podtimi.  But  while 
the  rule  as  thus  announced  was  applicable  to 
the  facts  of  the  particular  cases  then  under 
consideration,  we  think  It  too  broad  as  a 
rule  of  uniform  application.  The  statutes 
rdatlng  to  fordble  entry  and  detainer  define 
many  acts  against  whldi  the  summary  rem- 
edy therein  provided  for  is  applicable — acts 
which  differ  widely  in  their  nature  and  ef- 
fed.  To  Illustrate:  It  declares  a  peraoa 
guilty  <tf  fordble  detainer  who  In  the  night- 
time, or  during  the  absoice  ot  the  occupant 
of  real  property,  enters  therein,  and  who, 
after  demand  of  the  occupant!  refuses  to  de- 
part therefrom,  and  It  declares  a  tenant 
gnllty  of  unlawful  detainer  who  continues  in 
possession  of  leased  property  after  a  breadi 
of  the  oovenants  of  his  lease,  and  who  re- 
fuses, on  demand  of  the  landlord,  to  com- 
ply with  the  covenants  within  a  stated  tlmft 
Manifestly,  there  is  in  these  acts  a  widely 
different  degree  of  moral  turpitude.  In  the 
first  It  is  but  Just  to  say  that  the  guilty  imrty, 
however  well  founded  his  right  of  entry  or 
his  dalm  of  right  of  possessiwi  may  be, 
shall  let  go  his  hold  before  he  Is  permitted 
to  try  out  his  daim  of  right.  He  is  not 
thereby  deprived  of  his  right  to  such  a  trial 
and  can  usually  lose  nothing  more  than  the. 
rental  value  of  the  property  while  his  rights 
are  in  process  of  Utigrotion.  But  it  is  not 
so  in  the  other  caee«  The  poaseeslra  of  the 
tenant  is  originally  lawful  and  Is  so  pre- 
sumed until  the  contrary  aivears.  If  wrong- 
fully ousted,  he  has  usually  no  adequate  rem- 
edy, since  his  remedy  Is  in  damages  which 
may  foil  for  want  of  a  DMpet  measure  or  for 
want  of  ability  <m  the  part  of  the  landlord  to 
resEwnd.  More  than  this,  he  should  not  be 
ousted  except  for  a  wrongfol  breach  nt  tbe 
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conditions,  and,  clearly,  If  foots  exist  which 
would  excuse  the  breach,  whether  these  facts 
present  a  defense, '  legal,  or  equitable,  he 
ought  to  be  permitted  to  show  them  before 
an  actual  ouster.  We  cannot  conclude,  there- 
fore, that  8  defendant  in  an  unlawful  de- 
tainer action  can  In  no  case  present  an  equi- 
table defense;  his  right  to  do  so,  we  think, 
must  depend  upon  the  acts  which  give  rise 
to  .the  action.  If  he  acquires  possession  law- 
fully and.lt  is  sought  to  oust  him  because  of 
his  subsequent  acts,  he  may  defend  by  set- 
ting up  any  defense  which  will  Justify  his 
acts.  On  the  other  hand,  if  his  possession 
was  wrongfully  acquired,  or  If  acquired  un- 
der circumstances  where  to  permit  him  to 
bold  possession  would  violate  the  express 
provisions  ot  the  statute,  he  may  not  defend 
by  showing  right  of  possession  either  legal 
or  equitable. 

But  this  court  has  not  uniformly  applied 
the  rule  for  which  the  appellant  cont^ids. 
In  Brown  t.  Baruch,  24  Wash.  572,  64  Fac. 
789,  an  action  of  forcible  detainer,  the  de- 
fendant pleaded  facts  by  way  of  an  equita- 
ble estoppel,  and  this  court  sustained  a  ]udg< 
meut  in  his  favor  based  on  such  facts,  not- 
withstanding the  objection  of  the  plaintiff 
that  such  a  defense  was  not  available  be- 
cause of  the  nature  of  the  action.  Other  In- 
stances where  this  principle  Is  recognized, 
although  not  directly  presented,  can  be  found 
In  the  following  cases:  Tcater  v.  King,  35 
Wa^  138,  76  Pac.  688;  Watkins  v.  Batch, 
41  Wash.  310,  8S  Pac.  321*  3  U  B.  A.  (N.  8.) 
8B2;  NOTtbcratt  t.  Blnmaner,  SB  Wash.  243. 
101  Pac.  871, 132  Am.  Bt.  Rep.  1071;  Hutch- 
inson Investment  Go.  r.  Van  Nostexn,  99 
Wash.  640,  no.  Pac.  121. 

[4-1]  The  next  contention  la  that  the  evi- 
dence by  which  the  estoppel  pleaded  was 
sought  to  be  established  violated  the  parol 
evidence  rule.  It  is  true  undoubtedly,  if  the 
right  of  the  respMident  to  make  the  altera- 
tions in  the  room  and  use  it  for  purposes 
ether  than  those  stipulated  la  the  written 
letses  rested  alone  on  the  agreement  he  had 
with  the  agent,  the  evidence  concerning  the 
agreement  could  not  be  considered,  since  the 
agreement  was  prior  to  or  contemporaneous 
with  the  signing  of  the  written  lease,  and 
under  the  parol  evidence  rule  Is  presumed  to 
have  been  merged  therdn.  But  the  evidence 
here  goes  much  farther  than  this;  it  not 
only  shows  the  parol  agreement,  but  it  shows 
ft  subsequent  acting  on  the  agreement  by 
one  of  the  parties,  to  his  detriment  if  It  Is 
not  to  be  recognized,  under  drcnmstancea 
charging  the  other  party  with  knowledge  of 
his  acting,  and  under  circumstances  making 
it  the  duty  of  the  other  party  to  speak  if 
recognition  <rf  the  agreement  was  not  in- 
tended. While  the  rule  known  as  the  parol 
evidence  rule  is  usually  referred  to  as  a  rule 
of  evidence.  It  is  more  properly  a  rule  of 
substantlTe  law»  since  it  Is  a  rule  of  sub- 


stantive law  and  not  any  rule  relaUng  to  Uie 
admissibility  of  evidence  that  gives  the  rule 
effect  In  other  words,  it  is  the  law  and  not 
a  rule  of  evidence  that  conclusively  pre- 
sumes the  finality  of  written  agreements. 
When  therefore  the  acts  and  conduct  of  the 
parties  to  a  written  agreement  occurring  sub- 
sequent thereto  show  an  addition  to  or  a 
modification  of  a  written  agreement,  or  the 
acts  of  one  party,  acquiesced  in  by  the  other, 
show  such  modification,  no  rule  of  evidence 
precludes  a  showing  of  the  entire  transac- 
tion, even  If  a  part  thereof  Is  a  parol  con- 
temporaneous agreement,  adding  to,  vaiTing, 
or  modifying  a  written  agreement  The 
parol  evidence  rule  is  lnt«ided  to  prevent, 
not  to  promote,  frauds,  and  It  would  be  a 
fraud  to  allow  a  party  to  a  written  agree- 
ment to  enforce  it  as  written  when  he  has 
agreed  not  to  do  so.  where  fbc  other,  on  the 
faith  of  the  agreement,  has  acted  thereon  to 
his  detriment 

[7, 1]  The  remaining  question  Is  whether 
the  facts  are  sutficient  to  Justify  the  Judg- 
ment entered.  We  think  they  are,  on  the 
principle  of  estoppel.  As  was  said  by  Judge 
Dunbar,  in  Gamithers  v.  Whitney.  06  WaA. 
388,  lOS  Pac.  833, 134  Am.  St  Bep^  1114: 

"Eatoppel  is  an  equitable  proceeding,  pr, 
speaking  more  accurately  perhaps,  it  la  tiie 
equitable  result  of  a  wrongful  proceeding  or  act 
a  reliance  upoo  which  would,  in  the  absence  of 
au  estoppel,  work  an  injustice  to  an  innocent 
person.  At  the  common  law  estoppel  was  found- 
ed on  deeds  and  records  of  courts,  but  estoppd 
in  equity  Is  estoppel  in  pals.  The  principle  now 
applied  because  It  has  been  ftnmd  that  tite 
common-law  rule  was  too  narrow  and  inadequate 
for  the  attainment  of  justice  under  the  multi- 
plied transactioos  of  modern  times,  and  hence 
the  equitable  estoppel  of  the  present  day.  The 
well-understood  idea  of  equitable  estoppel  is 
that  where  a  person  wrongfully  or  negligently 
by  bis  acts  or  represeutations  causes  another 
who  has  a  tight  to  rely  upou  such  acts  or  repre- 
sentations to  change  his  condition  for  the  worse, 
the  party  making  such  representations  shall  not 
be  allowed  to  ptaad  their  falidty  for  his  own  ad- 
Tentage." 

So  Judge  Morris,  in  the  case  of  Bogers  t. 
Reynolds,  95  Wash.  470, 164  Pac  80: 

"  *  *  *  Neither  is  it  necessary  to  point  to 
any  special  word  or  act  on  the  part  of  thom 
now  represented  by  appellant  to  Justify  an  estop- 
pel. For  an  estoppel  will  be  created  by  silence, 
where  it  operates  as  a  fraud,  as  effectually  as 
by  sp(Aen  word  or  overt  act  Estoppel  is  a  doc- 
trine enforceable  by  the  courts  whenever  the 
equities  of  the  particular  case  demand  it  Some- 
times It  may  be  predicated  upon  word  or  aedon, 
sometimes  upon  Uie  lack  of  them;  but,  what- 
ever its  origin,  it  is  invoked  in  the  interest  of 
equity  and  good  eonsdeDce." 

The  facts  of  the  presmt  case  bring  it  with- 
in these  prlnclplea  The  respondent  was  per- 
mitted to  occupy  the  room  in  c(»itraventioD 
of  the  terms  of  the  written  lease  during  the 
entire  period  of  his  first  tenancy,  without  re- 
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monatrmnce  or  objection  of  any  kind  on  the 
part  of  the  appellant  He  was  so  occupy- 
ing it  at  tbe  time  the  lease  was  renewed, 
and  express  consent  was  then  given  him,  not 
only  to  continue  to  do  so,  but  to  make  alter- 
atlons  thought  Iqr  him  to  make  tiie  pla(» 
more  suitable  tot  Qila  jrarpose.  On  the  faith 
of  the  promise^  he  went  to  the  trouble  of 
getting  a  permit  ftom  the  anthoritles  to 
make  the  alterations,  and  spent  a  large  sum 
d  money  In  making  them.  In  qdte  ot  their 
denials,  we  think  the  facts  Justify  the  conclu- 
sion  that  the  appellant^s  principal  officers 
had  knowledge  of  these  facts.  But,  If  they 
did  not,  the  ag»t  had  such  knowledge  and 
the  appellant  ii  dmr^Ua  therewith.  To 
permit  it  now  to  claim  a  forfeiture  of  the 
ctmditiona  of  the  lease  mnild  tie  to  permit 
it  to  take  adrantage  <Hf  its  own  wrong  and 
perpetrate  a  fraud  upon  Uw  reqxmdent 
This  It  should  not  be  permitted  to  da 
Tiie  Judgmmt  la  afflnned. 

HOLGOMB,  C.  X,  and  PABKEB,  MOUNT, 
and  BRIDGES.  concur. 


(108  Wadi.  tu) 

QUIGO  CONST.  CO.  t.  CHELAN  OOTJNTT. 
(No.  168S7.) 

(Supreme  Ooart  of  Washington.  Aug.  26, 

1.  HlffHWATB  ^118(4>--OoinfTt  OOKHXSaiOir- 

BB8  NOT  BOrOPPID  TO  DISALLOW  EXTSAS  IN 

oossranono  n. 
If  it  be  Bssamed  that  county  commissioners 
misht  be  suilty  of  ccraduct  which  would  estop 
the  county  from  InyoUng  the  contract  made  un- 
der A  Rem.  ft  Bal.  Code,  IS  6879—1  to  6879— 
10,  and  statutory  prorisioni  of  section  6879—9 
that  no  extras  sbould  be  allowed  on  a  contract 
f(w  oonstruction  of  road  unless  the  same  have 
been  approred  by  resolution  of  the  county  com- 
mbsimeri  and  the  copy  transmitted  to  the 
highway  commissioner,  such  assumption  of  es- 
toppel could  not  arise  where  the  proof  was  not 
of  the  clearest  and  most  satls&ictory  kind. 

2.  HiOHWATS  ^9ll3(4)  —  Road  oonibactob 

00 UU)  NOT  KBOOVKB  FOB  KXTEAS  ON  QUAN- 
TUM KBXDIT. 

Where  contract  with  county  for  road  con- 
struction had  at  no  time  twen  rescinded  nw 
modified,  and  It  qieciflcally  covered  the  manner 
in  which  extras  could  be  allowed,  contractor 
could  not  maintain  an  action  for  extras  on  quan- 
tum meruit. 

&  HlOHWATB   «gPll8(4)  —  iMBUJflUIBHOT  OF 
KTXinnOE  TO  DRBBMIHa  XXIBA  TABDAai  ON 

OOHBIBUOIION  CONTBAOT. 

In  action  1^  contractor  against  county  to 
recover  for  extras  due  to  changes  made  In  con- 
strnetion  ot  hiKhwsy,  where  evidence  shows 
total  amount  of  excavatlOB,  including  over- 
breakage  for  entire  length  of  road,  and  deducts 
from  this  preliminary  estimate  to  determine  ex- 
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tra  yardage  and  contract  makes  no  allowance 
for  overbreakage  extra  yardage  at  places  of 
change  cannot  be  determined  or  reeovety  had 
thtteon. 


Department  1. 

Appeal  from  Superior  Court,  Ohelan  Coun- 
ty; John  Truax,  Judgew 

Actiw  by  the  Qulgg  CkmstnxcUon  Company 
against  Chelan  County.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

CroUard  ft  Stelner  and  Reeves  ft  Beent, 
all  of  Wenatchee,  tar  app^ant 

W.  F.  Whitney,  of  Wenatchee,  and  Peters 
ft  Pow^  of  Seattle,  fbr  respondent, 

MAIN,  J.  This  action  is  based  upon  a 
claim  for  extras  alleged  to  have  beea  earned 
In  the  performance  of  a  road  contract.  The 
cause  was  tried  to  the  court  without  a  Jury, 
and  resulted  in  findings  of  tetct,  conclusions  of 
law,  and  Judgment  denying  a  recovery.  Vram 
this  Judgment  the  plalntifl  apiwals. 

On  the  26th  day  at  July,  1916,  the  rei^ond- 
ent  extracted  witli  the  aroeUant  tor  the 
building  of  a  road  approximately  one  mile 
in  length  along  the  shore  of  Lake  Chelan. 
TblB  road  Is  known  as  "permanent  highway 
No.  T,*'  and  the  omteact  ma  made  under 
and  punmant  to  sections  687»— 1  to  6878— 
10,  vol.  8,  Remington  ft  Ballinger's  Code. 
The  contract  was  tor  a  lump  sum  ot  116,000, 
which  has  been  paid.  The  road  was  to  be 
constructed  along  the  side  of  a  high  hill,  and 
ffludi  of  it  was  to  be  bleated  out  of  solid 
rock.  The  contract  provided  that  no  pay- 
ment should  be  made  for  any  extra  work 
outside  of  that  embraced  In  the  idana^  Qteclfl- 
cations,  and  estimate^  nor  abould  there  be 
any  lUteratlcas  made  during  the  progress  of 
the  work,  **unle88  the  same  shall  be  an- 
thorind  1^  (he  board  by  resolutlixi  and  said 
iee<Antloa  approVed  by  ttie  state  hi^way 
commissioner,  and  ordered  in  writing  by  the 
engineer."  Ths  statute  under  and  pursuant 
to  wbldL  the  omtract  was  made,  and  whldi 
Is  referred  to  therein  (section  6879—^  aiqtra), 
among  other  things  provides: 

"No  payment  shall  be  made  for  any  incidental 
changes  during  the  progress  of  the  woric  un- 
less the  same  shall  have  been  approved  by  the 
board  of  county  commisslonerB  1^  resolutim  snd 
a  copy  of  said  resolution  shall  have  been  trans- 
mitted to  the  state  hii^iway  CMnnuHloner.'* 

The  provisions  of  the  contract  and  the 
statute,  requiring  that  charges  for  extras 
during  the  pr<%Tess  of  the  work  shall  not 
be  allowed  unless  approved  by  the  board  of 
commissioners  by  "resolution"  and  a  copy  of 
said  resolution  be  transmitted  to  the  state 
highway  commissioner,  was  not  complied 
with.  No  resolution  of  the  board  authoris- 
ing or  approving  the  extras  was  ever  passed. 
(Notwithstaoding  this  fact  the  appellant 
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brings  tblB  acttoD  for  the  purpoae  of  recov- 
ering approximately  the  mm  of  $25,000  for 
extras  claimed  to  hare  been  earned  daring 
the  progress  of  the  work.  As  the  work  pro- 
ceeded one  Item  of  extra  work,  for  the  sum 
of  $1,309,  was  approved  by  the  hoard  by  res- 
olution, and  snbeeqnently  paid.  Over  this 
Item  there  Is  no  controversy  here. 

The  lump  sum  contract  price  for  the  work, 
as  above  stated,  was  $16,000.  The  contract 
apparently  Is  the  usual  contract  In  such 
cases,  and  provided  that  the  work  should  be 
done  In  accordance  with  the  plans  and  specifi- 
cations, which  became  a  part  of  the  contract 
The  appellant  claims  that  the  respondent  Is 
estopped  from  Invoking  the  provisions  of  the 
contract  and  the  statute  referred  to.  During 
the  progress  of  the  work  the  engineer  repre- 
sentlng  the  county,  as  be  testifies,  found  that 
the  road  in  certalfl  places  coald  not  he  built 
according  to  the  plans  and  spedflcations,  be- 
cause it  would  not  hold,  and  called  this  fa/it 
to  the  attention  of  the  commlsstoners.  The 
commissioners,  or  one  of  them  la  the  pres- 
ence of  the  others,  Informally  replied  that 
it  was  Qp  to  the  engineer  to  buUd  the  road. 

[1]  For  Qie  purpose  of  this  opinion  only. 
It  will  be  assumed,  bnt  not  decided,  that  the 
commissioners  might  be  guilty  of  conduct 
which  would  estop  the  respondent  trma  in- 
voking the  contract  and  the  statutory  provi- 
sions to  the  effect  that  no  extras  should  be 
allowed,  unless  the  same  were  approved  by 
the  board  of  comity  commissioners  by  resolu- 
tion and  a  copy  of  the  resolutJon  transmitted 
to  tlie  highway  commlsslraer.  If  there 
coiOd  be  such  estqppd.  It  could  only  be  upon 
ptoof  of  the  dearest  and  most  satisfactory 
Und.  Brown  t.  Wlndiill,  8  Wash.  625^  28 
Pac.  1037:  Ames  Bellly  Bepalr  ft  Snp^ 
Co.  T.  SmltJi,  177  red.  168, 100  a  a  A.  6Sa 
nie  evidence  In  this  case  Is  not  of  that  clear 
and  satisfactory  rcharact^  whidj  would 
bring  it  within  the  rule.  The  statute  was 
enacted  for  a  purpose  and  It  cannot  be  lli^t- 
ly  avoided,  if  at  olL 

I»  The  arodlant  attenQfted  to  bring  the 
action  nptm  the  contract,  and  also  upon  quan- 
tum meruit  The  contract  had  at  no  time 
been  rescinded  or  modified,  and  spedflcally 
covered  the  manner  in  whlcb  extras  could 
be  allowed.  In  sodi  a  case  an  actim  on  the 
quantum  meruit  for  extras  cannot  be  main* 
talned.  The  rule  upon  this  question,  as 
stated  in  Hawkins  v:  United  States,  96  U.  S. 
680.  a«  L.  Ed.  607,  Is: 

•<  •  •  •  Hiat  if  l^ere  be  an  express  writ- 
ten contract  between  the  partiesi  the  plaintiff 
in  an  action  to  recover  for  work  and  labor  done, 
or  for  money  paid,  must  dedare  upon  the  writ- 
ten agreement,  so  long  as  tiie  spedsl  agreement 
remains  in  force  and  nnresdnded,  as  he  cannot 
leeover  under  snch  dreumstances  upon  a  quan- 
tum meruit" 

The  case  of  Qtem  r.  Okanogan  County,  60 
Wash.  309,  lU  Fac.  226, 114  Fac.  467,  has  no 


application,  because  in  fhat  case  there  was 
no  express  contract  The  contract  which 
the  parties  attempted  to  make  was  void,  bet- 
cause  of  failure  to  comply  with  the  statu- 
tory requirements. ' 

[3]  There  is  another  reason  why  the  ai^- 
pellant  cannot  prevail  In  this  cause.  The 
changes  made  In  the  highway,  after  the 
work  was  begun,  consisted  in  causing  the 
work  to  be  moved  farther  into  the  bill  In  two 
or  three  places,  the  aggregate  distance  of 
which  was  from  800  to  600  feet  According 
to  the  contract  the  slope  left  by  the  excavat- 
ing in  solid  rock  was  to  be  one-fourth  of  a 
foot  horizontal  to  one  foot  perpendicular,  and 
no  allowance  for  excavations  outside  the  lim- 
it of  such  slope  was  to  be  made,  unless  bj 
special  order  of  the  enf^neer.  Any  excava- 
tion beyond  this  specified  slope  was  what  is 
referred  to  as  overbreakage.  In  other  words, 
overbreakage  Is  the  amotmt  of  material  taken 
from  the  inside  bank,  outside  of  the  standard 
slope  as  spedfled  In  the  spedficationa.  The 
trial  court  found  that  no  measurement  or 
estimate  was  ever  made  by  the  engineer  of 
the  nnmber  of  yards  of  rock  or  other  mate- 
rial which  the. appellant  was  required  to  ex- 
cavate or  mov^  or  did  excavate  or  move,  by 
reascn  of  any  changes  in  or  alterations  of 
Qie  plans  and  spedflcations.  The  changes  as 
above  mentioned  consisted  In  setting  the  road 
farther  Into  the  hlU  In  two  or  three  places. 
The  evidence  does  not  show  the  extra  amount 
of  material  that  it  was  necessary  to  move 
by  reason  of  these  changes.  If  we  under- 
stend  the  evidence  correctly,  It  takes  the  total 
amount  of  yardage  removed  Including  the 
overbreakage,  for  fba  entire  length  of  the 
road,  and  deducto  from  ttiis  tlie  prdlmlnary 
estimate,  and  thus  arrives  at  a  balance  for 
extra  yardage.  Under  the  contract  and 
spedflcations,  no  allowance  was  to  be  made 
tor  the  oveibreakagSb  Since  the  evidence 
does  not  show  the  amount  of  extra  yardage 
removed  at  the  places  where  the  alignment 
of  the  highway  was  changed,  and  Indudes 
it^na  for  which  no  recovery  can  be  had, 
there  is  no  evidence  in  this  case  which  would 
furnish  a  basis  for  estimating  the  damages. 
The  finding  of  the  trial  court  on  this  que»> 
tlon  was  right,  and  should  be  sustained. 

It  is  claimed,  however,  that  the  engineer 
made  a  final  estimate  of  the  amount  of  ex- 
tras, and  submitted  It  to  the  board  of  com- 
missioners, and  that  therefore  the  respond- 
ent Is  bound  thereby.  The  engineer  made  a 
number  of  so-called  final  estimates.  The 
last,  here  referred  to,  was  made  after 
the  engineer  realized  that  the  matter  of  ex- 
tras would  be  litigated,  and  after  the  en- 
gineer had  discussed  the  matter  with  the 
county  attorney,  the  commissioners,  and  the 
appellant  The  trial  court  found,  referring 
to  the  last  final  estimate,  that  it  was  made 
by  the  engineer  "both  arbitrarily  and  by 
mistake,  and  the  same  is  wholly  telas."  Un- 
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der  the  erldenoe  no  other  flnding  oodM  prcq>* 
erly  be  made. 

AaBomlng,  as  we  hare,  for  the  purpose  of 
this  decMoQ  only,  that  ttae  appellant  had 
made  a  case  which  would  Justify  the  cod- 
sfderatlon  of  the  merits,  It  cannot  prevail 
upon  the  erldence  offered.  The  view  we  take 
of  the  case,  as  above  Indicated,  renders  It  un- 
necessary to  consider  the  other  points  dls- 
cassed  In  the  briefs,  or  to  review  the  numer- 
ous authorities  therein  dted. 

The  Judgment  will  be  affirmed. 

HOLCOMB,  C,  and  MACKINTOSH. 
TOLMAM,  and  UITOHBLU  JJ.,  concar. 


(108  Wasb.  S40) 

STATE  ex  taL  MULLEN  v.  HOWELU  Sce- 
retary  of  Sate.   (No.  1M40.) 

(Snimnie  Gout  of  Wasblnfton,   SepL  18» 
1919.) 

Btatdtss  ^:sSS%—Wno  akx  "usal  totbbs," 

AUTHOBIZED  TO  SIQK  BEnBEITDUV  FBTITIOIT. 

PenoDs  who  are  qoaliSed  to  vote  under 
Const,  art.  6,  i  1,  and  who  h&ve  been  redater- 
ed  to  vote  In  tb«lr  precincts,  bat  whose  ref- 
istrstionB  have  been  canceled  because  of  failare 
to  vote  at  the  last  itate,  county,  or  munidpsl 
election,  under  section  7,  and  Lavs  1015,  p. 
40,  I  11,  are  not  "legal  voters,"  within  3  Ileni. 
k  BaL  Code,  |  4971—12,  requiring  secretary 
of  state  to  file  Initiative  and  referendum  peti- 
tions bearing  dw  requisite  nomber  of  sisnatnres 
of  "lacal  TOtexa.**  notwithstanding  section 
4971—10. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Urat  and  Second  Series,  Legal 

Voter.] 

Department  1. 

Uandamna  by  the  State,  on  the  relation  of 
Prank  P.  Mullen,  against  L  M.  Howell,  Sec- 
retary of  State.  Denied. 
See,  also,  181  Pac.  920. 

John  F.  Muridiy,  of  Seattle,  for  relator. 
L.  U  Thraapsoo,  Atty.  gW,  tor  respcmd- 

CDt 

MACKINTOSH,  J.  The  relator  seeks  by 
writ  of  mandate  to  compel  the  secretary  of 
state  to  return  petitions  on  Referendum  No. 
14  (the  Prohibition  Amendment  to  the  feder- 
al Oonstltiitlon)  to  the  registration  ofDcers 
of  the  Tarlous  cities  and  towns  of  the  state 
for  the  purpose  of  having  such  officers  certify 
as  legal  voters  those  signers  of  the  petitions 
whose  reglstratloDS  bad  been  canceled  be- 
cause of  their  failure  to  vote  at  the  last 
state  or  municipal  election. 

It  la  urged  that  mandamus  Is  not  the  prop- 
er ronedy,  that  the  question  raised  by  the 
pleadings  Is  a  moot  one,  and  that  the  court 
has  no  Jorladictlon.   While  eome  or  all  of 
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these  contentltme  of  the  re^ndent  may  be 
correct,  we  prefer  to  leave  them  undiscussed 
here,  and  to  rest  this  dedslon  upon  the  mer- 
its, and  determine  what  Is  meant  by  the  term 
legal  voters,**  as  used  In  section  12,  chapter 
138,  Laws  1913  (3  Rem.  &  BaL  Code,  4871— 
12).  That  section  referring  to  Initiative  and 
referendum  petitions,  provides: 

**Tbe  secretary  of  state  upon  any  sndi  peti- 
tion being  tabmitted  to  him  for  filing  shall  ex- 
amine the  same,  and  iC  upon  examination  said 
petition  appear  to  be  In  proper  form  and  to 
bear  the  reqnirite  number  of  dgbatures  of  legal 
voters.  •  *  •  the  secretary  of  aute  shall  ac- 
cept and  me  said  pMtloD  in  his  office.  •  •  •  ** 

Section  1.  article  6.  of  the  state  Conatitii- 
tion*  as  amended  at  the  electloa  In  Noranber, 
1910,  reads  as  follows 

"All  male  persona  of  the  age  of  twenty-one 
years  w  over,  possessing  the  (allowing  qnallfl- 
eations,  shall  be  entitled  to  vote  at  all  elections: 
Hher  shall  be  dtisens  of  the  United  States: 
they  shall  have  lived  in  the  state  one  year,  and 
in  the  county  ninety  days,  and  in  the  city,  town, 
ward  or  precinct  30  days  immediately  preceding 
the  election  at  which  they  offer  to  vote."  etc 

The  relatOT  argues  tliat  all  prawns  meet- 
ing the  requirements  as  in  this  section  set 
forth  are  "legal  voters."  entitled  to  sign  ini- 
tiative and  referendum  petltlcms,  and  calls 
attention  to  Rem.  ft  BaL  |  M71— 1(K  which 
provides  for  the  method  of  certification  of 
petitl<m  signatures  by  the  officers,  who  shall 
compare  than  as  fliey  appear  upon  tbe  peti- 
tions wiOk  those  upon  the  reglstratloa  bocdcs 
of  the  precincts  where  reglstratloa  is  re- 
quired. 

In  the  Instant  case  the  slgnatnres  whldi 
It  is  claimed  should  be  conoted  are  flioae  of 
persmts  who  possess  the  qualifications  pro- 
vided In  section  1,  article  6.  of  the  state 
Constitntlon,  and  who  have  registered  as 
voters  In  their  various  precincts,  but  who 
failed  to  exerdae  their  right  to  vote  at  the 
last  general  election,  and  whose  names  have 
therefore  been  stricken  In  conformity  with 
section  11,  (^pter  16,  Laws  191S: 

"If  any  registered  voter  shall  fall  to  vote  at 
any  general  state,  county  or  monieipal  elec- 
tion, *  *  *  his  registration  shall  become 
void,  and  his  name  shall  be  stricken  from  the 
registration  books.  •  •  •  Before  said  voter 
shall  again  be  allowed  to  vote^  he  shall  re-regls- 
ter  in  Us  proper  prednet;  as  required  In  cases 
of  ori^al  registration.** 

This  act  was  passed  in  pursuance  of  the 
power  ^ven  the  l«gl^ture  by  section  7 
of  article  6  of  the  Constitution: 

"The  Legislature  shall  enact  a  registration 
law,  and  shall  require  a  compliance  with  snch 
law  before  any  Sector  shall  be  allowed  to  vote: 
Provided,  that  this  provision  is  not  compulsory 
upon  the  Legislature,  except  ss  to  dtiea  and 
towns  having  a  population  of  over  500  inhabi- 
tants.  In  all  other  cases  the  Legislature  may 
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or  may  not  require  registratioD  u  a  prereqnl- 
Bfte  to  the  right  to  vote,  and  the  Bame  ajstem  of 
registration  need  not  be  adopted  tor  both 
claasea." 

The  Gonatitntlon  and  tbt  atatnte  enacted 
In  compliance  with  Its  mandate  have  deter- 
mined  that,  in  addition  to  the  qaall&cattona 
of  citizenship  and  residence  mentioned  In 
section  1,  article  S,  of  the  Constitution,  there 
must  be  la  cities  and  towns  of  over  600  in- 
habitants a  registration  In  order  to  make  one 
a  1^1  Toter;.  registration  which  faa»  been 
canceled  for  follure  to  vote  being  made  Told 
by  the  statnte,  the  certifying  officer  has  no 
nunre  rl^t  to  consider  the  names  so  stricken 
than  be  has  to  oertl^  the  names  of  ail  per- 
sons In  cities  and  towns  of  600  and  or^  popu- 
lation who  may  meet  the  qnalifications  of 
section  1,  artl4£te  9,  of  the  state  Constitution, 
but  wbo  have  never  registered.  The  rights 
and  statue  as  rotetB  at  those  who  are 
qualified  and  have  r^^tered  and  ftilled  to 
Tote»  and  those  who  are  qualified  but  have 
never  roistered,  are  the  same.  The  Leg- 
islatnre,  having  the  right  to  provide  the 
means  of  determining  the  validity  oi  idgna- 
tnres  to  initiative  and  referendum  petitions 
(State  ex  rel.  Elebl  v.  Howell,  77  Wash.  661, 
188  Pac.  280).  has  said.  Hiat  citizens  of  cities 
and  towns  where  regiatratloD  Is  required  are 
not  "legal  voters"  if  unregistered,  and  they 
are  unr^lstered  when  they  have  not  had 
their  names  upon  the  poll  books,  or  having 
had  th^  there,  have  suffered  them  to  be 
canceled  by  failure  to  vote;  In  either  case 
they  cannot  exercise  the  right  to  petitttm 
ftw  the  initiation  or  reference  of  laws.  The 
rule  is  sensible,  salutary,  and  sound. 

The  respondent  was  correct  In  his  inter- 
pretation  of  the  law,  and  the  writ  will  be 
denied.  It  is  so  ordered. 

HOLCOMB,  a  J.,  and  BBIDGES,  MAIN, 
and  PARKBB,  JJ.,  concur. 


(IW  Wasb.  382) 

HEITMILtiER  et  nx.  t.  PRALL  et  nx. 

(No.  1B262.) 

(Supreme  Coort  of  Washington.   Oct  8,  1919.) 

1.  Appeal  ano  xbrob  «=3l002— Gbedibiutt 

or  WITNXS8E8  FOR  JUST. 
Where  evidence  is  conflicting,  it  is  the  prov- 
ince of  the  jary  to  say  on  which  aide  the  truth 
lays,  a  province  with  which  the  appellate  court 
'has  no  right  to  interfere. 

2.  TsiAL  «=329fi(5)— InarBuonoifs  to  be  cok- 

emVED  AS  A  WHOUi. 

In  iesaees'  action  for  lessors*  breach  of  agree- 
ment to  install  irrigation  pump  within  required 
time,  where  lessors  denied  leaseea'  allegation 
that  leaseea  had  given  the  orchard  proi>er  care, 
and  aet  ap  anch  want  of  care  affirmatively,  to 


leasora'  damage,  and  prayed  Judgment  for  auch 
damage,  an  instruction  withdrawing  affirmative 
defenae,  and  one  reqoiring  leaacoa  to  prove  prop- 
er care,  keU  not  to  have  bem  mialeading,  in 
view  of  Instmctions  as  a  whde,  and  in  view  of 
nominal  verdict  for  lessees. 

3.  Apfkal  and  ebbob  4=>1033(5)— APPBLum 

CAHNOT  COHFEJLIH  OW  MVOBABU  IHSIBUC- 
TZOR. 

Where  gist  of  actkm  wss  recovery  of  dam- 
ages for  breadi  of  contract,  plaintiff  could  not 
complain  on  appeal  of  instruction  authorizing 
nominal  damagea,  if  Jury  found  there  had  been 
a  breach  of  contract  and  substantial  damsgea 
bad  not  been  proven. 

4.  Pludino  ^)^S6(4)— Iir  Aonoir  on  ooh- 

TBAOr,   AUEITDHXHT  ARBB  OOnCLUSXOn  OF 

■viniif 01,  ALUEoxNO  noBn,  hcpbofkb. 
In  action  for  breadi  of  contract,  court  prtip- 
erly  refuaed  plaintiff  permladon  to  amend  com- 
plidnt  at  oonclnaion  of  the  eridence,  so  aa  to 
show  false  repreaentatims  and  deceit,  aince 
such  amendment  would  have  dianged  entire 
8COIW  and  nature  of  action,  making  It  one  for 
false  representatloaa  and  deceit,  and  would  have 
required  a  practical  retrial  of  the  ease. 

D^rtmeat  2. 

Api>eal  from  Superior  Court,  Taklma  Coun- 
ty; Harcourt  M.  Taylor,  Judge. 

Action  by  H.  W.  HeltmiUer  and  wife 
against  J.  W.  Frail  and  wifa  From  a  Judg- 
ment tor  plaintiffs,  giving  them  insufficient 
relief,  they  appeaiL  Affirmed. 

H.  J.  Snively  and  I.  3.  Bounds,  boOi  of 
Yakima,  for  appellants. 
E.  tf.  Heybum,  at  Spokancb  for  re«pond- 


rCTLLEBTON,  J.  On  April  14.  1917.  the 
respondents  Prall  were  the  owners  of  certain 
lands  situated  In  Yakima  county,  and  <m  that 
day  leased  the  same  for  one  year  to  the  ap- 
pellante  HritmlUw.  Hbe  land  had  upon  It  a 
matured  ordiard  of  about  12  acres,  and  the 
remainder  of  the  land  was  suitable  for  grow- 
ing grains  and  grasses  for  hay,  and  for  grow^ 
Ing  garden  vegetables.  It  Is  in  the  arid  re- 
gion, and  Irrigation  Is  necessary  to  produce 
crops  of  any  sort  The  source  of  supply  for 
water  is  an  artesian  well,  situated  on  the 
premises,  which  flows  during  the  winter  sea- 
son and  spring  usually  down  to  about  the 
middle  ct  Hay,  after  whldi  time  It  Is  neces- 
sary to  raise  the  water  by  means  of  a  pomp. 
At  the  time  ot  the  lease  there  was  no  pump 
at  the  well,  and  the  respondento  agreed  In 
the  lease  to  "pay  the  fair  and  actual  cost 
of  Installing  a  pump  and  electric  motor  in 
the  artesian  w^  on  the  premises;  *  •  • 
the  cost  of  said  pump  and  motor  not  to  cost 
above  $300."  As  a  consid«ratl(m  for  the  lease 
the  appellante  agreed  to  pay  the  maintenance 
cost  of  the  pump  and  motor,  properly  spray, 
prune,  irrigate  and  care  tor  the  orchard,  har- 
vest and  sell  the  fruit  grown  thereon,  and  pay 
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to  nqKmdenCs  tme-ttilrd  of  llie  gross 
amount  recelred  from  gu<ai  sale.  Nothing  is 
Mid  In  the  lease  omcemlng  sndi  other  crops 
aa  might  be  grown  on  the  land. 

The  appellants  mtenA  on  the  land  under 
the  terms  of  the  lease,  caused  the  orchard 
to  be  sprayed  and  pruned,  planted  to  grain 
and  Tegetables  certain  porticms  of  the  land, 
and  opeaeA  the  Irrigating  ditches  leading 
from  the  well  to  tibe  parts  of  the  land  to  be 
Irrigated.  The  vrater  flowed  firom  the  well 
until  about  the  nsoal  Ome,  bnt  U»  pump  was 
not  Installed  thweln  until  stmie  86  days  later. 
Hbc  crops  were  fallnresi  no  martetable  f mits 
or  Tegetables  maturing,  and  the  hay  crop  was 
of  DO  material  value. 

The  appellants  sou^t  In  this  action  to  te- 
corer  from  the  respondents  damages  In  the 
sum  of  $6,470.46.  They  aTerred  a  breadi  of 
OiB  ctmtract  to  Install  the  pnmp,  and  that 
Ou  loss  of  the  crops  was  the  result  of  the 
bread!.  After  issue  Joined  the  cause  was 
tried  to  a  Jury,  who  returned  both  a  goieral 
and  a  special  Terdict  In  their  special  ver^ 
diet  they  found  that  the  respoodenta  unree- 
sonaUy  delayed  the  InstsJlation  of  the  pomp, 
hut  fttrthw  found  that  the  d^y  was  not  the 
cause  of  the  loss  of  the  By  their  gen- 

eral Terdict  ttiey  found  in  favor  of  the  ap- 
peillants  In  the  sum  of  (1.  The  appellants 
mored  tta  a  new  trial,  basing  tbe  motim  on 
the  grounds  ot  inadequacy  of  the  verdict  and 
errors  occurring  at  the  trial,  ^e  motion 
was  overruled,  and  a  Judgment  ottered  on 
the  verdict  This  appeal  is  prosecuted  from 
the  Judgment  so  entered. 

[1]  The  assignment  first  dlBcnssed  Is  the 
refusal  of  the  court  to  grant  a  new  trial  on 
the  ground  of  Inadequacy  of  the  verdict.  It 
Is  asserted  that  there  is  abundant  evidence 
in  the  record  which  would  warrant  the  Jury 
In  finding  that  the  loss  of  the  fruit  crop  was 
due  to  tbe  lack  of  water  during  tbe  period  In- 
tervening between  the  time  tbe  well  ceased 
to  flow  and  the  time  tbe  pump  was  Installed, 
and  that  there  was  no  evidence  to  the  cou- 
trary.  On  the  first  of  these  contentions  we 
can  agree  with  the  appellants,  but  the  sec- 
ond we  think  is  not  In  accord  with  the  rec- 
ord. It  is  needless  to  set  forth  the  testi- 
mony, or  review  It  at  length,  but  plainly 
there  was  evidence  from  which  the  Jury 
could  well  have  found  that  tbe  failure  of  the 
orchard  crop,  the  only  failure  op  which  a  re- 
covery against  the  respondents  could  be  bas- 
ed, was  not  dne  to  a  lack  of  water.  The  ap- 
pellants had  had  no  previous  experience  with 
Irrigated  orchards,  and  there  was  evidence 
tending  to  show  that  they  did  not  commence 
Irrigating  as  soon  as  they  should  have  com- 
menced; that  they  did  not  apply  the  water 
to  the  orchard  to  the  extent  they  could  or 
should  have  done  after  they  did  so  com- 
mence; that  the  orchard  had  suffered  from 
n^lect  In  prior  years,  and  required  more 
than  the  usual  care  to  make  it  produce  mar- 
ketable fruit;  and  that  this  care  was  not 


given  It  While  the  evldwce  was  conflicting, 
it  was  the  province  of  tba  Jury  to  say  on 
whidi  side  the  truth  lay,  a  province  with 
which  the  appellate  court  has  no  right  to 
interfere. 

It  Is  next  complained  that  the  court  erred 
in  Its  Instructions  to  the  Jury.  The  respond- 
ents, after  putting  In  Issue  the  appellants'  al- 
legations to  the  effect  that  Oi^  had  tended 
and  cared  for  the  ordiard  In  a  proper  man- 
ner, set  up  afflnnatlvely  such  want  of  car^ 
and  that  such  want  of  care  caused  a  loss  to 
than  of  their  Interest  in  tiie  crop,  to  fbOx 
sut)8tantial  damage,  and  demanded  Jodgmoit 
against  the  app^nta  fbr  such  dami^  At 
tbe  trial  £h^  offered  no  evidence  as  to  tiie 
amount  of  the  damage  suffered  by  them,  and 
the  court  vrithdrew  the  afilrmatlve  defense 
from  the  consideration  of  the  Jury  by  the  fol- 
lowing diarge: 

"Tbe  defendants  claim  that  tbe  plaintiffs  tail- 
ed to  properly  spray,  prune,  irrigate,  and  care 
for  the  fruit  trees,  in  consequence  of  whidi  tbey 
have  become  Infected  and  dried  up  for  want  of 
water,  so  that  all  were  stunted  and  Injured,  and 
some  perished,  cansins  a  loss  to  the  defendants 
ot  $8,000,  for  which  smn  they  ask  judgment 
against  the  plaintiffs.  This  la  called  a  eross- 
complaint,  and  Is  denied  by  the  plalntifEs.  The 
defendants  have  not  Introduced  any  evidence 
in  support  of  such  daim,  and  It  Is  therefore 
withdrawn  from  yoor  conBideratitm,  and  -  yon 
must  disregard  it*' 

In  another  i>art  ot  the  Instructions  the  fol- 
lowing was  given: 

"As  I  have  told  yon,  the  plalntifFs  case  Is 
founded  upon  the  lease,  which  makes  it  Incum- 
bent  upon  the  plaintiffs  to  properly  spray, 
prune,  irrigate,  and  care  for  all  the  fruit  trees 
on  the  leased  land.  In  order  to  entitle  the 
plaintiffs  to  recoTcr  even  nominal  damages,  they 
mast  have  convinced  yon  by  a  pr^K>nderance 
of  the  evidence  that  they  substantially  carried 
out  and  performed  their  obligations  in  the  agree- 
ment, unless  you  are  also  convinced  that  they 
were  prevented  from  performing  those  obliga- 
tions by  omission  on  the  part  of  the  defendants, 
if  any,  to  install  the  pump  and  motor  and  make 
the  power  arrangements  within  a  reaaonable 
time." 

[2]  It  is  contended  that  these  instructions 
are  conflicting,  entitling  the  appellants  to  a 
reversal.   Counsel  say: 

"Now,  In  one  Instractlon  they  [tiie  Jury]  are 
tdd  that  they  need  not  consider  the  failure  of 
the  plaintiffs  to  perform  their  part  of  the  con- 
tract, and  then  in  the  part  of  the  instmction 
excepted  to  they  are  told  that  they  were  to 
consider,  and  it  was  necessary  for  them  to  find, 
that  the  plaintiffs  bad  performed  their  part  of 
tbe  contract  before  they  could  return  a  -rardict 
even  for  nominal  damages  lor  the  plaintilh.  It 
is  our  contentiMi  that  tbtte  was  no  Issue  at 
any  time  in  the  case  on  ^e  failure  of  plaintiffs 
to  perform  their  part  of  the  contract;  further- 
more, that  the  evidence,  without  contradiction, 
showed  tbat  the  plaintiffs  did  everything  they 
were  required  to  do,  and  even  more,  and  the 
orchard  up  to  the  time  the  water  was  abut 
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vas  In  eicenent  coodltloii,  and  gave  every  pros- 
pect of  a  bnmpep  crop." 

We  cannot,  however*  think  the  crltldsm 
Just  Manifestly,  In  tbe  first  Instruction  the 
court  was  considering  the  offlnnatlTe  defense, 
and  the  instruction  was  intended  to  do  no 
more  than  withdraw  that  defense  from  the 
consideration  of  the  Jury.  The  second  In- 
struction related  to  the  issues  made  by  the 
allegations  of  the  complaint  and  the  denials 
thereto,  and  was  clearly  pertinent  to  that  is- 
sue. There  ^as  therefore  no  contradiction 
in  the  instructions  viewed  from  a  legal  as- 
pect; that  is  to  say,  the  instnictlons  were 
not  so  far  contradictory  tlist  error  must  be 
conclusively  presumed.  The  only  question 
then  Is:  Were  the  Jury  misled  by  them?  As 
to  this  we  think  the  verdict  shows  conclusive- 
ly that  they  were  not  No  verdict  in  dam- 
ages was  returned  In  favor  of  tlie  respond- 
ents, and  the  verdict  as  returned  ia  clearly 
within  the  Issues  as  made  by  the  allegations 
of  the  complaint  and  the  denials  thereto. 
Mot^  than  this,  the  instructions  as  a  whole 
were  so  clear  on  tbe  point  as  to  leav«  no  pos- 
sible doubt  as  to  the  court's  meaning.  The 
other  contentions  made  in  this  connection 
are  sufficiently  answered  hj  wbat  we  have 
said  concerning  the  proofs. 

The  court  further  instructed  the  Jury  that, 
if  they  were  convinced  by  tbe  evidence  that 
the  respondents  failed  to  Install  the  pump 
within  a  reasonable  time  after  the  water 
ceased  to  flow  from  the  artesian  well,  the  ap- 
pellants were  entitled  to  recover  at  least 
nominal  damages,  ev&i  if  they  suffered  no 
substantial  damages  ttiereby;  further  in- 
structing them  that  If  tbey  found  certain 
other  facts,  tbe  appellants  were  entitled  to 
recover  substantial  damages.  Citing  S  R.  C. 
L.  423,  to  the  effect  that  nominal  damages  are 
those  recoverable  where  a  legal  right  has 
been  Invaded  and  no  actual  damages  what- 
ever have  been  or  can  be  shown,  the  appel- 
lant contends  that  the  instruction,  in  so  far 
as  it  related  to  nominal  damages,  was  error, 
since  here  actual  damages  could  be  shown. 
But  we  think  the  appeUant  has  mistaken  the 
meaning  of  the  writer  of  the  cited  text  If 
we  read  It  correctly,  be  was  distinguishing 
between  those  instances  where  certain  of  the 
courts  have  held  nominal  damages  properly 
recoverable  and  where  they  have  held  that 
they  are  not.  For  Illustration:  This  court 
has  held  that  nominal  damages  are  properly 
recoverable  In  an  action  In  tbe  form  of  an 
action  for  damages,  where  the  recovery  of 
damages  Is  not  the  gist  of  the  action,  but  18 
maintained  to  vindicate  a  right  of  the  plaln- 
tifr  which  tbe  defendant  has  invaded ;  while, 
on  tbe  other  hand,  it  has  held  that  th^  are 
not  so  recoverable  where  tbe  ^st  of  the  ac- 
tion is  the  recovery  of  damages  and  there  is 


a  failure  to  prove  substantial  danaages.  This 
court  Is  not  alone  in  so  holding,  although  it 
is  not  the  uniform  rule,  and  the  text  cited 
was  but  marking  this  distinction ;  It  was  not 
intended  to  be  said  that  nominal  damages 
could  be  recovered  only  in  actions  where  sub- 
stantial damages  could  not  be  proven. 

[3]  But  conceding  tbe  instruction  to  be 
contrary  to  our  holdings.  It  is  not  error  for 
which  the  appellants  can  complain.  Since 
tbe  gist  of  the  present  action  Is  to  recover 
damages,  to  Instruct  that  nominal  damages 
was  recoverable  If  they  found  there  had  beea 
a  breach  of  contract  and  substantial  dam- 
ages had  not  been  proven  Is  an  error  for  which 
the  respondents  could  have  complained,  hut  it 
Is  not  error  against  the  other  side.  It  was 
error  In  their  favor,  not  error  against  them. 

The  appellants  alleged  In  their  complaint 
tliat  the  respondents,  through  their  agents, 
at  the  time  the  lease  was  entered  into,  rep- 
resented that  time  was  plenty  of  water  to 
irrigate  the  land,  and  that  when  applied  to 
the  land  it  would  produce  maximum  crops 
of  tmth  .fruit  and  produce,  and  further  repre- 
sented that  the  pear  trees  were  capable  of 
producing  and  would  produce  from  one  to 
two  tons  of  pears  per  tree,  and  it  was  these 
representations  that  induced  them  to  enter 
Into  the  contract  of  lease.  It  was  not  alleg- 
ed that  these  representations  were  false  or 
fraudulent,  and  recovery  was  asked  because 
of  a  breach  of  tbe  contract  to  install  the 
pumpu  At  the  trial,  by  cross^camlnatlon  of 
tbe  appellants'  witnesses,  the  respondents 
sought  to  show  that  there  was  some  alkali  In 
the  soil  of  a  part  of  the  land,  and  that  the 
trees  had  been  neglected  In  prior  years, 
which  facts  tended  to  render  the  orchard  less 
productive  than  It  otherwise  would  have 
been. 

[4]  At  the  conclusion  of  the  evidence  tbe 
appellants  asked  leave  to  amend  their  com- 
plaint, so  as  to  show  false  representations 
and  deceit,  and  asked  to  have  the  Jury  In- 
structed on  this  theory.  The  court  refused  to 
allow  the  amendment,  and  its  refusal  is  as- 
signed as  error.  But  we  find  no  error  in  tbe 
ruling.  The  action  as  instituted  was  one  in 
damages  for  a  breach  of  contract,  and  tbe 
effect  of  the  amendment  sought  to  be  made 
was  to  change  it  into  an  action  for  false  rep- 
resentations and  deceit  This  would  bare 
changed  its  entire  scope  and  nature  and 
would  have  required  a  practical  retrial  of  the 
case.  Whether  It  would  have  been  an  ^nse 
of  discretion  to  have  granted  the  motion  we 
need  not  consider.  We  are  clear  that  it  wa» 
not  so  to  deny  It 

There  is  no  reversible  error  in  the  record,, 
and  the.  Jndgmoit  will  stand  affirmed* 

HOLCOMB,  C  J.,  and  MOUNT,  PARKER, 
and  BRIDGES.  JTJ..  concur. 
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In  re  HAHIUrOITS  BSTATSL  (Ka  1S386.) 
(Snpreme  Oontt  of  WaBhlnston.   Sept.  17, 

1.  BZBCnrOBS  and  AOUZniBTBATOBa  ®^194(1) 
— NOTICK  OF  HOnON  TO  AWABD  HOUCSTEAD. 

A  notice  of  the  petition  of  the  widow,  admin- 
istratrix,  posted  uoder  the  order  of  tlie  court 
M  permitted  by  Lews  1A17,  p.  070,  |  103.  to 
have  property  spedQed  In  that  MCtion  let  aside 
as  a  homestead,  was  soffldent  to  Blve  conrt  jn- 
risdictton. 

2.  EXEODTOM  AHD  ADlOmSTBATOU  4b»194(0) 
— FlKALITT  OF  JUDOHBUT  AWABDINO  HOUt- 
8TEAD  TO  SnBVZTZHa  8F0U8I. 

Where  the  conrt  has  acquired  Joriedtetiw 
of  the  parties  and  the  subject-matter,  its  judg- 
ment awarding  property  as  a  homestead  for  the 
aurviving  spouse  on  petition  under  Laws  1917, 
p.  670. 1 103,  is  not  void  because  the  court  erred 
in  ita  Ju^ment,  but  la  final,  except  m  appeal 
or  for  fraud,  aa  the  section  provide. 

8.  CoNmruTioKAL  law  9=3S07— FnrAurr  or 

AWABD  OF  H0MX8TIAD  TO  SnBTITINO  BFOm 

NOT  wAimna  in  dvx  pbooisb. 
Laws  1917.  p.  670,  1*103,  spedflcallr  pro- 
vides that  award  of  homestead  thereunder  shall 
be  condasive  and  final,  except  on  appeal  or  for 
fraud,  and  the  denial  of  a  reDiedy  by  untimely 
motion  or  petftlon  to  avoid  the  judgment  to  aet 
aride  the  award  after  time  for  appeal  has  elaps- 
ed, ia  not  a  Tiolatkm  of  the  constitudonal  pro- 
Tiaion  aa  to  dne  proeeas  of  law. 

Department  2. 

Appeal  from  Superior  Court,  Snohomish 
Oonnty ;  Ralph  G.  Bell.  Jndge. 

In  the  matter  d  the  estate  of  Eilc  Hamil- 
ton, deceased.  A  motion  by  William  Hamil- 
ton to  vacate  or  aet  aalde  an  order  granting 
petition  of  the  administratrix,  widow  of  de- 
ceased, to  have  certain  property  set  aside  to 
her  as  snrvlTing  spouse,  was  denied,  and  he 
appeals.  Affirmed. 

O.  D.  Eveland,  of  Everett,  for  appellant. 
Francis  W.  Mansfield,  of  Everett,  fOr  re- 
spondent. 

HOLCOMB,  C.  J.  Section  103,  c  1B6,  Laws 
of  1917.  provides: 

"If  it  shall  be  made  to  appear  to  the  satis- 
faction of  the  court  that  no  homestead  has  been 
claimed  In  the  manner  provided  by  law,  either 
prior  or  subseQuent  to  the  death  of  the  person 
whose  estate  is  being  administered,  then  the 
court,  upon  such  notiiee  as  may  be  determined 
by  the  court,  upon  being  satisfied  that  tiie  fn- 
ncral  expenses,  expenses  of  last  sickness  and  of 
administration  have  been  paid  or  provided  for, 
and  upon  petition  for  that  purpose,  shall  award 
and  set  off  to  the  surviving  spouse^  if  any,  pTffp- 
vr^  of  the  estate,  either  community  or  sepa- 
rate, not  exceeding  the  value  of  $3,000,  *  *  * 
which  property  so  set  off  shall  include  the  home 
and  housdold  goods,  if  any,  and  endt  award 
shall  be  made  by  an  order  or  judgment  of  the 
conrt  and  shall  vest  the  absolute  title,  and  there- 


after there  shall  be  no  further  adminlstratliHi' 
upon  such  portion  of  the  estate  ao  set  off,  hnt 
the  remainder  of  the  estate  shall  be  settled  aa 
other  estates.  The  order  or  Judgment  of  the 
court  making  the  award  or  awards  provided  tor 
in  this  section  shall  be  conclusive  and  final,  ex- 
cept on  appeal  and  except  for  fraud.  The 
awards  in  this  section  provided  shall  be  in  lieu 
of  all  homestead  provisioDS  of  the  law  and  of 
exemptions." 

[1]  On  January  10.  1917.  and  before  the 
above  law  went  Into  effect.  Eric  Hamilton 
died,  leaving  certain  property,  the  heirs  to 
which  were  bis  widow  and  several  brothers 
and  sisters,  among  them  the  appellant  On 
the  19tb  day  of  January  of  that  year,  the 
widow  was  ai^lnted  administratrix  of  the 
estate;  decedent's  will  having  been  set  aside 
by  the  court  because  of  mental  Incompetenqr. 
Febraary  20,  1918,  and  after  the  above  law 
was  effective,  the  widow  petitioned  the  supe- 
rior conrt  to  set  aside  to  her,  according  to 
the  terms  of  the  foregoing  section,  the  honse 
In  which  she  and  the  deceased  had  dwelt,  to- 
gether with  certain  bonaehold  goods  therein. 
Notice  of  hearing  of  her  petition  was  given 
by  posting  under  the  order  of  the  court,  as 
permitted  by  the  Probate  Code  of  1017.  The 
court  found  that  the  provisions  of  section 
103  as  to  the  value  of  the  property,  the  ex- 
penses of  last  sickness  and  for  the  funeral, 
etc,  had  been  properly  complied  with,  and 
entered  its  order,  granting  the  petition,  and 
setting  aside  the  property  as  a  homestead  as 
prayed.  The  balance  of  the  estate,  of  which 
there  was  considerable,  proceeded  to  luvbate 
in  the  usual  course  of  law. 

Months  thereafter,  when  It  was  too  late  for 
an  appeal,  William  Hamilton,  a  brother  of 
the  deceased  and  one  of  his  heirs,  moved  the 
superior  court  to  set  aside  the  order  thereto- 
fore entered  granting  the  administratrix's 
petition,  principally  upon-  two  grounds: 
First,  that  Wllllem  Hamilton  had  had  no  no- 
tice of  the  petition  in  Question ;  and,  second, 
that  section  103  "either  has  no  application 
to  said  matter  or  Is  unconstitutional  and 
void."  The  motion  was  denied  by  the  su- 
perior court  for  the  reason  that,  aside  from 
any  constitutional  question,  the.  vacating  of 
the  order  was  Improperly  moved;  the  rem- 
edy, as  provided  by  the  section  itself,  being 
by  appeal  from  the  order,  or  for  frand: 

"  •  •  •  Tht  order  or  judgment  of  the  court 
making  the  award  or  awards  provided  for  in  this 
section  shall  be  conclusive  and  final,  except  on 
appeal  and  except  for  fraud." 

The  determining  Qnestlon  merging  In  this 
case  is:  Is  the  alleged  error  of  the  superior 
court  in  setting  aside  to  fhe  widow  the  prop- 
erty petltiioned  tor  pnqiierly  attacked  by  a 
motion  to  vacate  sncb  order,  or  is  the  aK>el-> 
lant  restricted  to  an  appeal ;  the  matter  at 
frand  not  being  involved  either  In  fact  or 
law  In  this  case? 
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Dlsporing  briefly  of  the  contention  as  to 
lack  of  notice,  the  superior  court  found,  and 
^e  are  satisfied  with  Its  finding,  that  the 
'.procedure  under  the  section  was  sufficient 
to  give  It  Jurisdiction  of  the  matter,  and 
"that  it  had  Jurisdiction  of  the  subject-mat- 
:ter  and  of  the  persons  concerned. 

[2]  The  language  of  section  103  clearly 
-ntakes  the  order  of  the  probate  court,  setting 
aside  fbe  property  therein  specified  to  the 
surviving  spouse,  a  final  Judgmoat  of  the 
court: 

"The  order  or  Judgment  of  the  court  making 
the  award  or  awards  provided  for  in  tliis  section 
shall  be  conclusive  and  finaL  •  •  •  » 

The  trial  conrt,  having  Jurisdiction  of  the 
parties  and  the  sahject-matter,  may  have 

«rr8d  in  law  or  fact  Possibly  the  superior 
«ourt  may  apon  timely  motion  vacate  audi 
ilnal  Judgment  upon  other  grounds  than 
fraud  to  correct  ite  own  enan  before  the 

Judgment  is  flnaL    But  when  it  acquired 

.Jurisdiction  ot  the  matter  and  of  the  parties, 
and  mer^  erred  in  its  Jndgmait,  such 
Judgment  certainly ^Is  not  void. 

[S]  The  8ectl<m  Itsdf  explicitly  provides 
that  audi  question,  or  indeed  fmy  question 
concerning  the  award,  save  tlut  of  fraud, 

-cannot  be  raised,  except  by  appeal  tram  tbat 
final  Judgment  In  view  of  the  exiwess  dec- 
laration of  the  statute,  the  only  conatltntion- 

-.al  question  now  possible  la  whether  we  have 
here  an  attempted  deprivation  of  right  wlth- 

-out  due  process  of  law,  which  we  have  not 
sustained.    Tbia  is  not  the  constttntlonal 

-question  learnedly  argued  by  counsel  for  ap- 
pellant whose  attack  is  upon  the  ground 
that,  to  give  the  statute  effect  upon  heirs  in 
whom  property  vested  by  operation  of  law 
prior  to  the  enactment  of  section  103,  would 
be  such  deprivation  of  right  as  Is  prohibited 
by  the  Constitution.    AU  the  weight  of  his 

.argument  in  that  respect  was  properly  con- 
ceded by  the  superior  court,  and  may  be  con- 

•  ceded  here,  without  affecting  the  question  as 
to  whether,  by  being  restricted  to  an  ap- 
peal, and  denied  a  remedy  by  untimely  mo- 

~  tion,  or  petition  to  void  the  Judgment  appel- 
lant Is  deprived  of  a  constitutional  right 

Appellant  cites  Stark  Bros.  v.  Boyce,  44 
Wash.  287,  87  Pac.  340,  where  It  Is  said,  "A 
void  Judgment  la  properly  set  aside  upon 
motion;"  also  Lushlngton  v.  Seattle  Auto, 
etc.  Club,  60  Wash.  546,  111  Pac.  785.  stating 

.  that  "the  right  to  vacate  such  Judgm»its 

.  'does  not  arise  out  of,  nor  does  the  procedure 
to  secu^  the  right  depend  upon,  the  statute ; 
•  •  •  it  Is  Inherent  in  the  court  Itself; 
It  Is  no  more  nor  less  than  the  power  pos- 
sessed by  every  court  to  clear  its  records  of 
Judgments  void  for  lack  of  Jurisdiction ;"  and 
Dane  v.  Daniel,  28  Wash.  155,  68  Pac.  446, 
where  we  said,  "We  think,  in  the  absence  of 
any  statute,  the  court  has  a  right  to  set 

.aside  a  void  Judgment;  this  power  is  in- 
herent Id  the  court"   ^eae  cases  are  not 


In  conflict  with  the  line  of  decisions  where- 
in we  Iiave  held  the  parties  to  Oie  exdoslTe 

remedy  of  appeal. 

There  is  an  Inherent  power  In  the  superior 
court  to  vacate  certain  void  Judgments,  and 
this  inherent  right  is  not  denied,  but  recog- 
nized, by  the<  language  of  section  lOS.  But 
an  Inherent  right  is  not  necessarily  an  ex- 
clusive right,  or  a  right  which  may  not  be 
modified  by  proper  authority.  The  very  ex- 
pression in  Dane  v.  Daniel,  supra,  that  "in 
the  absence  of  any  statute"  the  court  has 
this  (nherent  right  la  clearly  a  recognition 
that  this  inherent  right  may  be  qualified  by 
statute.  In  Lushlngton  v.  Seattle  Auto,  eta, 
Club,  supra,  the  pronouncemeait  Is  upon 
"Judgments  void  for  lack  of  Jurisdiction" 
— a  harmony  of  principle  with  the  provision 
of  section  103  that  the  superior  court  may 
vacate  its  own  award  on  the  showing  of 
fraud.  The  bare  statement  in  Stark  Bros.  v. 
Boyce,  supra,  tliat  "a  void  Judgment"  may 
be  set  aside  upon  motion,  cannot  be  reason- 
ably construed  into  f.  commission  carte 
blandie  to  the  superior  court  to  vacate  Its 
Judgments,  regardless  of  statutory  control. 
In  Ostlund's  Estate,  67  Wash.  359.  106  Pac 
1116,  1S5  Am.  St  Bep.  990.  we  sustained  a 
decree  of  distribution  depriving  pretermitted 
heirs  of  their  alleged  vested  righta  In  the 
property,  saying: 

"  'When  the  statotory  provialooB  are  compiled 
with,  the  distribution  Is  said  to  partake  of  the 
nature  of  a  proceeding  In  rem,  and  is  conclu- 
sive upon  all  persons  having  any  interest  in  the 
estate.'  •  •  *  The  decree  waa  a  final  adju- 
dication by  a  court  of  competent  jurisdiction, 
upon  due  process  of  law,  as  to  his  right  and 
title  tiiereto.** 

On  the  other  hand,  this  court  has  care- 
fully upheld  such  statutory  restrictions.  It 
is  only  necessary  to  cite  our  decisions  In  this 
matter  without  particularizing  them:  Coyle 
V.  Seattle  Electric  Co.,  81  Wash.  181,  71  Pac. 
738 ;  Warren  v.  Hershberg,  52  Wash.  88, 100 
Pac.  149;  Okazakl  v.  Sussman,  79  Wash. 
^2,  140  Pac.  904;  State  ex  rel.  Lnndln  v. 
Superior  Court  90  Wash.  299,  155  Pac.  1041 ; 
Morgan  v.  Williams,  77  Wash.  343,  137  Pac. 
476. 

The  dissenting  opinion  In  Coyle  v.  Seattle 
Electric  Co.,  supra,  does  not  question  the' 
principle  here  Involved,  but  simply  argues 
that  an  order  granting  a  new  trial  is  not 
a  Judgment  and  that  therefore  error  In  a 
ruling  made  upon  a  motion  for  auch  new 
trial  may  be  cured  by  the  superior  court. 
But  as  we  have  seen,  the  express  language 
of  section  1(^.  here  under  constderatitm.  is 
that  the  award  there  permitted  Is  a  Judg- 
ment final  and  conclusive  In  its  terms. 

The  order  of  the  lower  court,  dmying  the 
motion  to  vacate  the  original  award.  Is  af- 
firmed. 

rULLEBTON,  MOUNT,  BRIDGES,  and 
PARKBB,  iJ^  concnr. 
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fftopmnB  Court  of  Waahington.  Oct  Ifi,  1919.) 

1.  ICaSTXB  and  BEBVANT  «=»361  —  EXTRA* 
HAZARDOUS    OCCUPATION    IN    "FAfTTOBT"  OB 

'SroBKSHop"  wrram  Wobkhbh'b  Compkn- 

BATioN  Act. 
Under  Workmen's  Compensation  Act  (Rem. 
Code  1915,  K  0604^2,  6604^),  enumerating 
haiardoiiB  woi^  and  deflnlac  "workahopa"  aa 
Slaeea  where  maeUnery  la  na^  and  "factorlei^ 
u  ondertakinga  In  wUdi  the  bnsineBS  of  work- 
ing at  commodidea  ia  carried  on  with  power- 
driven  madiinery,  a  gaa  company's  general 
office,  in  which  derical  work  is  earri^  on  hj  a 
woman  derk  injured  In  operating  a  power- 
driven  madiine  for  making  plates  for  printing 
bills,  ia  a  factory  or  workshoj^  though  hw 
principal  datlea  are  derical. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  EMrat  and  Second  Series,  Factory ; 
WoAahop.} 

2.  Uastkb  and  sbbtant  ^»383— Right  or 
acnon  on  dbpault  in  fanontb  bt  uaoteb 
uhdbb  Wobkuxh's  Coupknbation  Act. 

Workroen'a  Compensation  Act  (Rem.  Code 
1915, 1  ee04^,  aa  amended  by  Laws  1817,  p. 
487,  doea  not  preaerre  the  right  of  action  exist- 
iag  In  ^Tor  Vt  an  injured  employ^  who  woold 
otherwise  fall  within  the  Workipen'a  Compensa* 
tion  Act  against  an  employer  who  fails  to  pay 
into  the  acddent  fond  the  amount  it  wonld  be 
reqoired  to  contribate  thereby  beeaius  tha  an- 
lAoft  waa  within  the  act 

Department  2. 

Appeal  from  Snperior  Ooort,  Kliig  Goimty; 
A  W.  Frater,  Jodge. 

Action  hj  ElliabeUi  O.  Q&wey  agalnat  the 
Besttte  lightiiig  Company.  From  a  Jndg^ 
meat  for  defendant,  plalntUt  anneals.  Affirm- 
ed. 

James  Klefer,  of  Seattle,  for  appellant 
Foe  A  nOkncv,  of  Seattle,  for  reqxmdent 

PARKER,  J.  The  plalnttfT,  Elizabeth  O. 
Gcwey,  commenced  this  actlrai  In  the  superi- 
or conrt  for  King  county,  seeking  recovery 
irf  damages  for  perB<nial  Injury  which  she 
datmed  resulted  to  her  from  the  negligence 
of  the  defendant  lighting  company.  One  of 
the  defenses  set  up  by  the  defendant  in  ita 
answer  is  that  the  Injury  for  which  the  plain- 
Off  sedca  recovery  was  received  by  her  while 
engaged  in  an  extrahazardous  onployment 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act  (Rem.  Code  1916,  Sl  6004—1  to 
0004 — 32),  and  that  therefore  she  must  recov- 
er, if  at  all,  from  the  accident  fund  provided 
for  In  that  act  The  cause  was  decided  by  the 
court  in  favor  of  the  defendant  and  against 
the  plaintiff  upon  this  defense  at  the  begin- 
ning of  the  trial,  as  a  matter  of  law.  While 
the  question  was  first  presented  to  the  court 
la  tt^  form  of  a  motion  for  Judgment  in  favor 
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of  the  defendant  upon  admitted  flacta  appear- 
00;.  ing  In  the  pleading,  thwe  were  some  ad^- 
tlonal  fiicts  agreed  upon  by  counsel  for  both 
sides  and  stated  to  the  court  upon  the  argu- 
ment of  the  motion.  These  additional  facts 
appear  In  this  record  by  statement  of  facta 
duly  settled  and  signed  by  the  trial  judge. 
From  the  judgment  of  dlsmlBsal  rested  upon 
the  facts  so  appearing,  the  plaintiff  has  ap- 
pealed  to  this  court 

[1]  The  controlling  facts  may  be  snmmarix- 
ed  as  follows: 


"Defendant  is  •  •  •  a  corporation  •  •  • 
and  owns  and  oparates  a  plant  for  the  manv- 
faetnre  and  aale  of  gaa  in  the  dty  of  Seattle, 
and  maintains  in  connection  therewith  general 
offices.  *  *  *  On  the  24th  day  of  April.  1918» 
the  plaintiff  was  in  the  employment  of  the  de- 
fendant and  engaged  in  the  operation  of  a  multi- 
ple head  imprintor  of  the  tyiie  *F/  and  that  it 
was  the  duty  of  the  plaintiff  in  the  operation  of 
said  machine  to  make  certain  sine  plates  or 
stencils  (or  the  printing  of  gas  biUa.  *  *  * 
Said  madiine  la  run  1^  electric  imwer,  and  in 
its  complete  condition  has  in  front  of  the  diea 
a  metal  guard  placed  thereon  to  prevent  the 
crushing  or  catching  of  fingers  of  the  person 
operating  said  machine,  and  prior  to  said  24th 
day  of  April,  1918,  and  by  the  orders  of  said 
Miller  in  charge  of  said  office,  the  said  guard 
had  been  removed  from  said  machine  In  order 
to  speed  up  the  operation  thereof,  and  said  re-> 
moval  waa  unknown  to  the  plaintiff,  and  had 
said  guard  been  on  aald  madilne  the  acddent 
to  plaintiff  could  not  posnbly  have  occurred." 

The  machine  'Vbb  oaed  In  tba  office  of 
the  defendant  as  an  <^oe  device  or  appli- 
ance.** The  plaintiff  was  a  derk  in  the  gen- 
eral office  of  the  def^dant,  and,  while  the 
larger  part  of  her  duties  w«e  derlcaU  it 
was  also  a  part  of  her  emidoyment  to  operate 
this  madiina  PlaintUTB  hand  was  Injured 
by  the  die  of  the  machine  coming  down  upon 
her  hand  when  the  electrical  power  was  ap- 
plied by  another,  at  a  time  whoi  she  waa  not 
expecting  the  madtlne  to  start  In  view  of 
our  conclusion  tondilng  the  oorrectneflB  of 
the  decision  of  the  trial  court,  it  Is  not  nec- 
essary for  na  to  forOier  notice  the  manner 
or  extent  of  the  plaintUE's  injury,  or  the  al- 
leged  oegUgKice  of  the  defendant 

Among  the  extrahazardous  wot^B  enumer- 
ated In  the  Workmen's  Gompenaation  Act 
(sectiim  6604—2,  Rem.  Code)  are  "&ctoriea, 
mills  and  vorkshoifs  where  machinery  Is 
used."  In  section  6604—8  as  amended  by 
Laws  of  1917,  p.  474,  "factories'*  and  "work- 
shop" are  defined  as  follows; 

"Factories  mean  undertakings  In  which  the 
business  of  working  at  commodities  is  carried 
on  with  power-driven  madiinery,  eitlier  in  man- 
ufacture,  repair  or  change,  and  shsU  Indnde 
the  -premises,  yard  and  p&nt  of  tite  concern. 

"Workshop  means  any  plant  yard,  premises* 
room  or  place  wherein  power-driven  machinery 
is  employed  and  manutd  labor  Is  exercised  by 
way  of  trade  for  gain  or  otherwise  in  or  In- 
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ddeotal  to  tbe  proceas  of  making,  altering,  re- 
pairing, prlndog  or  omamentinK,  finishing  or 
adapting  for  sale  or  otherwise  en;  article  or 
part  of  article,  machine  or  thing,  over  which 
premises,  room  m  place  the  employer  of  the 
person  workint  tberebt  ha*  the  right  of  acceas 
or  contetd." 

In  section  6604 — 4,  Rem.  Oode,  as  amended 
by  Laws  of  1917,  p.  478,  under  tbe  general 
beading  "Factories  XS^lng  Power-Driven  Ma* 
cblnery**  are  enumerated,  amraig  otber  tblngs, 
for  tbe  imrpose  of  specifying  tbe  amounts 
to  be  (Mmtrlbuted  towards  the  accident  fnnd 
by  employers,  the  following:  "Stamping  tin 
m  metal*"  "canueiies,  metal  stamping  extra;" 
"ztnc,  brass  or  lead  articles  or  wares  not 
otherwise  spedfled;"  ''printing."  It  seems 
plain  to  ns  tliat  the  word  "factories,"  as 
used  in  ttie  general  heading  under  which 
these  enumerations  appear  Is  used  in  a  very 
general  sense  and  means  workshops  as  well, 
rince  there  there  la  no  general  heading  con- 
taining the  w(ffd  "worksbt^,"  and  the  abore- 
qnoted  Items  are  as  appropriate  to  work 
done  In  workshops  as  In  factories. 

Was  the  office  of  the  defendant  a  "factory" 
or  "workshop"  wherein  powerdriTen  ma- 
chinery was  b^ng  employed.  In  so  ^r  as 
the  operati<Hi  of  this  machine  by  electric 
power  In  the  making  of  zinc  plates  or  sten- 
cils was  concerned,  within  tbe  meaning  of 
tbe  Workmen's  Compensation  Act?  We 
think  It  was.  It  is  plain  tliat  the  madiine 
was  a  power-driven  machine,  and  that  the 
operation  of  It  In  the  making  of  zinc  plates 
or  stencils  was  the  manufacture  and  change 
of  sine  plates  Into  the  form  of  stencils;  we 
also  think  the  conclusion  cannot  be  escaped 
that  such  work  was  extrahazardous,  regard- 
less of  the  fact  that  It  may  ii&ve  been  carried 
on  in  tbe  general  offices  of  the  defendant 
rather  than  In  some  place  apart  from  the 
office.  Plainly,  It  was  not  clerical  work.  Its 
character,  to  our  mind,  was  not  different 
than  If  it  bad  been  carried  on  in  a  manu- 
focturlng  plant  devoted  exclusively  to  such 
work.  We  are  equally  convinced  that  the 
plaintiff  was  engaged  in  extrahazardous 
work  when  she  was  operating  this  machine, 
thouc^  she  also  had  other  duties  of  a  cleri- 
cal nature,  even  though  such  duties  consti- 
tuted tbe  larger '  part  of  her  employment 
The  following  decisions  lend  support  to  these 
conclusions:  Wendt  v.  Ind.  In.  Com.,  80  Wash. 
Ill,  141  Pac.  311;  Guerrieri  Industrial  In- 
surance Com.,  84  Wash.  266,  146  Pac.  608; 
Eeplogle  V.  Seattle  School  District  No.  1, 
84  Wash.  681,  147  Pac.  196;  State  v.  Busi- 
ness Property  Security  Co.,  87  Wash.  627, 162 
Pac.  884;  Remsnlder  v.  Union  Savings  & 
Trust  Co.,  89  Wash.  87,  164  Pac.  135,  Ann. 
Cas.  1917D,  40. 

Some  contention  Is  made  rested  upon  the 
fact,  which  for  present  purposes  we  may 
deem  as  admitted,  that  the  machine  when 


In  perfect  working  order,  with  all  <^  its 
attachments  In  place,  r^dered  Injury  to  the 
operator  practically  impossible.  Such  might 
be  said  of  many  machines  to  be  found  In 
factories  and  workshops,  but  the  fact  remains 
that  It  was  possible  for  tbe  madilne  to  be 
In  such  condition  that  an  operator's  hand 
could  be  crushed.  Plainly,  we  think,  tbe 
imposBiblllty  of  injury  to  tbe  operator  of 
a  machine  when  It  Is  In  perfect  order  docs 
not  render  Its  operation  other  than  extra- 
hazardous employment  within  the  meaning 
of  the  compensation  act 

[2]  Some  contention  Is  made  rested  upon 
the  fact  that  the  defendant  had  failed  to  pay 
Into  the  accident  fund  the  amount  It  sbould 
be  required  to  contribute  thereto  because  of 
the  employment  of  the  plaintiff  and  others 
in  the  operation  of  this  machine.  This  con- 
tention Is  rested  upon  section  6604 — 8,  Rem. 
Code,  relating  to  employers  who  are  In  de- 
fault In  such  payments,  and  preserving  to 
an  Injured  workman  his  right  of  action 
against  such  defaulting  employer.  This,  how- 
ever. Is  no  longer  the  law,  rince  that  sec- 
tion was  amended  by  tbe  Laws  of  1917,  p. 
487,  wherein  the  right  of  action  existing  In 
favor  of  an  Injured  employe  against  such 
defaulting  employer  Is  not  preserved  as  It 
was  under  that  section  as  originally  enact- 
ed. Freyman  t.  Day,  1S2  Pac.  940,  Just  de- 
cided. 

We  conclude  that  the  Judgmmt  of  the 
trial  court  must  be  affirmed.  It  Is  so  ordered. 

HOLGOMB,  C.  3^  and  BBIDGIOS  and 
MOUNT,  JJ.,  concnr. 


(108  WMh.  W) 

WILUAMS  T.  GREAT  NORTHERN  BT. 
CO.   (No.  15203.) 

(Supreme  Court  of  Washington.    Bept  24, 
1919.) 

1.  COBFOBATIORB  «S>456— GONTBAOT  TOR  PBB- 
lU.mn'T  XUPLOTMEHT  HOT  PBXVXHTINO  JOB- 
CHABOB. 

No  contract  of  employment  by  a  corpora- 
tion, though  in  terms  for  permanent  employ- 
ment, can  be  valid  and  binding  on  It,  in  tlia 
sense  that  it  will  deprive  It  of  the  power,  giv- 
en by  -Ron.  Code  1915,  i  S683,  to  remove  the 
employ^  at  will  without  liability. 

2.  EvinsNCE  «=3>80(1)— Law  of  statb  of  oon- 

TRACT  PBIBinUBLT  8A1CK  AB  THAI  OF  FO- 

BUU. 

The  law  of  tlie  state  of  the  contract,  not 
being  pleaded  or  proved,  will  be  presumed  to 
be  the  same  as  that  of  the  forum. 

3.  COBPOBATIONS  ^3>518(1)  —  INVAUDITT  OF 
CONTBAOT  AVAILABLE  AS  OKnNBB  WITHOUT 

PI^ADINO. 

The  contract  on  which  defendant  corpo- 
ration was  sued  being,  under  Rem.  Code  191S, 
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I  3683,  void  and  unenforceable  as  one  of  per- 
manent empIoTmeat  of  plaintiff,  and  it  be-* 
ins  W  determinable  as  a  matter  of  law  from 
it!  feee,  without  the  determination  of  any  is- 
ene  of  fact,  such  invalidity  could  b«  invoked 
as  a  defense  withont  being  •pecifically  plead- 
ed, under  denial  of  anj  ccBitrwt  for  parma- 
stent  employment. 

Holemnb,  C.  diaaentinf. 

Department  2. 

Appeal  from  Saperlor  Court,  Snohomish 
Connty;  Balph  C.  Bell.  Jndge. 

Action  by  W,  B.  millams  agalnat  the 
Great  Northern  BftUway  Company.  Judg- 
ment for  defendant,  and  plalntlfl  appeals. 
Affirmed. 

Gooley,  Horan  ft  IColTlbUl,  of  Brereet*  for 
appellant 

F.  V.  Brown,  of  Seattle,  F.  G.  Dorety,  of 
St.  Paul,  Minn.,  and  A.  J.  Lan^n,  of  Spo- 
kane for  respoadenL 

PARKER,  J.  The  plaintiff,  WUllams, 
seeks  recovery  of  damages  which  he  alleges 
resnlted  to  him  from  the  breach  by  the  de- 
fendant railway  company  of  an  employment 
contract  entered  Into  by  it  with  him.  He 
set  np  in  his  complaint  two  causes  of  ac- 
tion ;  the  first  seeking  damages  for  the  al- 
leged brea<ih  of  the  contract  We  are  here 
toncerued  only  with  the  first  cause  of  ac- 
tion. The  case  proceeded  to  trial,  and  at  the 
dose  of  the  evidence  introduced  In  behalf 
of  the  plaintiff,  the  trial  court  npon  motion 
made  by  counsel  for  the  defendant  challeng- 
ing the  sufficiency  of  the  evidence  to  support 
any  recovery  upon  the  first  cause  of  action, 
rendered  Its  Judgment  of  dismissal  as  to  that 
cause  of  action  from  wbitSi  the  plain tLfl  has 
appealed  to  this  court 

The  controlling  facts  may  be  snmmaitzed 
as  follows:  In  May.  1904,  while  employed  as 
a  switchman  for  the  company  in  Minnesota, 
appellant  was  seriously  injured  as  the  re- 
sult of  a  defecdve  appliance  npon  one  of  Its 
cars.  In  August  of  that  year  the  company 
compromised  and  settled  his  claim  for  dam- 
ages so  resulting  to  him,  by  paying  him 
<KX>,  when  he  signed  a  release  evldendug  full 
satisfaction  therefor.  At  the  time  of  this 
'  settlement,  and  in  connection  therewith,  the 
claim  agent  of  the  company  signed  and  gave 
to  appellant  the  following  wrlttDg: 

"Mr.  W.  B.  Williams,  in  addition  to  the 
amount  paid  him  this  date  in  settlement  of 
his  claims  for  personal  injaries,  will  receive, 
upon  application  for  the  same,  re-employroent 
at  a  salary  not  less  than  he  received  when 
Injured.'* 

In  December,  190S,  appellant  having  re- 
covered  sufficiently  to  oiable  him  to  go  to 
work,  he  was  again  employed  by  the  com- 
pany, and  was  so  employed  until  June,  1917, 
when  he  was  discharged,  being  then  in  the 
company's  employ  In  this  atata  Thereafter, 
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in  May,  1918,  he  commenced  this  action  in 
the  superior  court  fbr  Snohomish  coon^. 

[1]  It  does  not  appear  In  the  record  b^re 
us  npon  what  ground  the  superior  court  rest- 
ed its  order  of  dismissal  as  to  the  first 
cause  of  action;  but  couns^  tor  the  com- 
pany contoid  that  the  Judgment  of  dlsmlasal 
must  be  affirmed,  upon  the  ground,  among 
<rt3tan,  that  t3ie  contract  of  onployment.  If  It 
be  a  contract  for  permanent  employment  as 
appellant  contends,  and  we  shall  assume  that 
it  was  for  present  pnipose^  Is  void  and  un- 
enforceable as  a  contract  tot  permanent  em- 
ployment We  And  it  unnecessary  to  notice 
other  gnninds  urged  in  support  of  the  judg- 
ment of  diamlssaL  The  company  by  its  an- 
swer denied  Oiat  It  had  made  any  contract 
with  appellant  for  penaanent  employment, 
but  did  not  wedally  ^ege  in  Its  answer  that 
the  contract  lot  employment  if  it  diould 
be  construed  as  one  for  permanent  employ- 
ment, was  void  and  nnenfi»rceable  as  sach; 
nnr  did  appellant  all^  or  attempt  to  prove 
that  SUA  contract  was  valid  and  binding 
under  the  laws  of  Minnesota,  the  stats  In 
which  It  was  made. 

Section  8688,  Bern.  C!ode.  prescribea  the 
powers  of  corporations  organised  under  the 
laws  of  this  state,  and  reads  in  part  as  fol- 
lows: 

"To  appoint  such  officers,  agents,  and  serv- 
ants as  tiie  business  of  the  corporation  shall 
require,  to  define  their  powers,  prescribe  their 
duties,  and  fix  their  compensation;  to  require 
of  them  such  security  as  may  be  thought  prop* 
er  fbr  the  folfinmeat  of  titeir  duties,  and  to 
remove  them  at  wm." 

These  statutory  provisions  have  been  given 
full  force  and  effect  ns  &  the  following 
of  onr  decisions:  Ltewellyn  v.  Aberdeen 
Brewing  Co.,  66  Wash.  3U.  US  Pac  80, 
Ann.  Oas.  ISKLSB,  667 ;  Hewsm  v.  Peterman 
Mfg.  Ca,  76  Wash.  600. 186  Pac.  1168,  61  U 
R.  A.  (N.  898,  Ann.  Cas.  lOl&D,  346;  Hnr^ 
ray  v.  MacDougfOl  ft  Southwldc  Co.,  88  Wash. 
358,  l&S  Pac.  317;  Baragw  v.  Arcadia  Or- 
diards  Co.,  ftl  Wash.  204,  157  Pac  676.  In 
the  last  cited  case  we  held  iSuA  no  contract 
of  aniOoyment  could  be  valid  and  Idndbig 
upon  the  corporation,  in  the  sense  that  it 
would  deprive  the  corporate  auttiorltles  of 
the  statutory  power  to  "remove"  at  any 
time^  without  Incurring  liability  by  the  cor- 
poration, an  employ^,  who  goes  into  the  cor- 
poration's employ  under  a  contract  of  em- 
ployment for  a  spedflc  time,  though  In  the 
case  first  cited  there  was  language  used  in 
the  course  of  the  dedalon  which  seemed  to  in- 
timate diat  the  statute  applied  only  to  "em- 
ployes of  a  fldodary  character  who  are  to 
occupy  positions  of  responslUlIty  and  trust" 
such  as  there  might  be  occasUm  to  require 
security  from  for  the  falttifnl  performance 
of  th^r  duties.  We  think  it  follows  that  this 
contract  in  so  ftir  as  It  was  a  contract  for 
permanent  employment,  waft  wholly  raAd  and 
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nnenfOTceable  In  this  actlmi,  it  tbe  law  of 
this  state  Is  controlling. 

[2]  That  tbe  law  of  this  state  ia  controUlng 
In  oar  disposition  of  this  case  we  think  Is 
plain,  in  view  of  the  fiict  Chat  the  law  ct 
Minnesota,  where  the  contract  was  made, 
was  neither  pleaded  nor  sought  to  be  proven 
bj  appellant  In  this  action.  We  must  there- 
fore ^t>ceed  upon  the  assumption  that  the 
law  of  Minnesota  Is  the  same  as  oar  own 
upon  this  subject  Marston  t.  Bne^  92  Wash. 
129.  1S»  Pac.  Ul. 

[3]  Some  contention  Is  made  in  behalf  of 
appellant  that  the  question  of  the  validity  of 
this  contract  as  a  contract  for  permanent 
employment  Is  only  a  qneBti<ni  of  ultra  vires, 
and  that  therefore  the  company  should  have 
pleaded  in  Its  answer  that  the  contract  was 
void  because  beyond  the  power  of  tba  corpo- 
ratioa  to  make,  before  it  could  Invoke  the  de- 
foise  of  tbe  Invalidity  ot  the  contract 
There  mUiht  be  some  fwoe  In  this  ocmtentlon 
if  the  questlfm  of  the  power  of  the  company 
to  make  sudi  contract  and  render  It  binding 
upon  the  company  In  the  future  were  hen 
Involved  as  a  question  oi  ta.et,  requiring 
procKf  of  focte  to  estaUlsh  such  invalidity, 
rather  tlian  being  determinable  purely  as  a 
question  ot  Uiw.  The  real  question  h^  Is 
eomefhing  more  ttian  a  question  of  ultra 
Tires  as  a  question  cmT  fitct  The  ocnnpany 
was  not  required  to  {dead  in  its  answw  that 
\t  Intended  to  upon  this  statute  render- 
ing tbe  omtract  void  as  a  contract  of  per- 
manent empltqrment  Tbe  oontract  being 
void  and  unenforceable  as  a  contract  of  per- 
manrat  emiAoyment  and  It  b^ng  so  deter- 
mlnflA»le  as  a  matter  of  law  frcun  the  fiwe  of 
the  contnct  without  the  determination  of 
any  Issue  of  fact  tbe  company  was  prlvl- 
\eeoA  to  Invoke  such  invalidity  as  a  defense 
without  apedflcally  pleading  it  The  de- 
cision ut  this  court  In  Reed  v.  Johnson,  27 
Wash.  42.  65,  67  Pac.  881,  S7  L.  B.  A.  404, 
lA  In  harmony  with  and  lends  support  to  this 
concluslini. 

The  Judgment  Is  affirmed. 

FDLIiERTON,  MOUNT,  and  BBIDOES. 
JJ^  concur. 
HOLCOMB,  a  J.,  dlssentSL 
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SCHULZB  T.  GBNBRAL  BLBCTBIO  GO. 
(No.  1522L) 

(Supreme  Court  of  Washington.  Oct  10, 1919.) 

1.  Sjli»  «s»32— Bvxosvcb  msumoiBHT  to 
SHOW  oomsAoi. 
In  an  action  for  damsgos  for  defendant's 
refaaal  to  accept  and  pay  for  timber  products, 
which  plaintiff  claimed  it  bad  contracted  to 
purchase,  correspondence  between  the  parties 
held  not  to  show  any  meeting  of  the  mlnda; 


it  appearing,  after  defendant  agreed  to  the 
terms,  plaintU^  the  seller,  instead  of  accept- 
ing, Gonntered  with  a  new  proposal. 

2.  Saiu  ^9>B3(1)— Whrbbb  littibs  ob- 

ATBO  COnnUOV  question  rOB  COtlBT. 

Where  the  ncgotiationa  between  the  buy- 
er and  seller  consisted  wholly  of  letters  and 
telegrams,  it  is  for  the  court  to  determine  as 
s  matter  of  law  whether  sndi  eorrespottdcnce 
constitated  a  contract 

Department  2. 

Appeal  from  Stiperlor  Oonrt,  King  Oounty ; 
B.  M.  Webster,  Judge. 

Action  by  August  Sdmlse,  doing  business 
as  the  Padflc  Coast  P<fle  (Company,  against 
the  General  Electric  Company.  Judgment 
Sta  plalntilC,  ai^  defudant  appeals.  Bevers- 
ed,  with  instructions. 

Ripley  &  Quackenbnsh,  of  BpiAane,  for  ap- 
pellant 

Post  Russell  &  Hl^ins.  of  Spokane,  and 
John  M.  Qearln,  of  Portland,  Or.,  for  re- 
spcmdent 

TOLMAN,  J.  Beepondent  as  plalntUt  be- 
low, brought  this  acticm  to  recover  from  ap- 
pellant damages  alleged  to  have  been  sue  talc- 
ed through  the  refusal  of  appellant  to  acc^t 
and  pay  for  certain  timber  products  which  it 
is  claimed  it  had  contracted  to  purchase. 
Tbe  case  was  tried  to  a  Jury,  and  from  a 
verdict  and  Judgmrait  for  the  full  amount  de- 
manded tbe  case  la  brought  here  on  appeal. 

[1]  The  first  and  most  forcibly  presented 
question  Is  whether  the  cmTe^ndoice  be- 
tween the  parties  shows  a  meeting  of  the 
minds  and  a  consummated  agreement  or  con- 
tract The  correspondence  t>egan  with  a  let- 
ter from  appellant  asking  rcBpondent  to 
qnote  his  best  prices  for  furnishing  certain 
cedar  poles  and  cross-arms,  to  be  delivered 
at  Cruz  Grande,  Chile,  shiinnent  to  be  Jan- 
nary  1,  1916.  Another  letter  shortly  followed 
increasing  the  nimiber  of  poles  to  t>e  famish- 
ed. Respondent  answered  to  the  efFect  that 
as  soon  as  he  could  get  shipping  rates  he 
would  make  quotations,  and  thereafter  wrote 
quoting  prices,  and  said,  "These  prices  In- 
clude cost  insurance,  freight  duty,  and  un- 
loading," stated  that  delivery  would  1m  made 
during  January,  E^bruary,  and  March,  and 
asked  for  terms  of  payment  Appellant  re- 
plied by  night  lettergram  as  follows : 

"Dec  e,  1918. 
"We  accept  your  gaotatlon  November  thir- 
teenth, poles  and  crosa-armB,  Cms  Grande, 
Chile,  on  condition  poles  meet  American  Td- 
epbone  &  Telegraph  spedficattona  and  our  In- 
spection before  shtpmoit  you  to  arrange  ridp- 
ment  so  at  least  one-third  shipped  each  mont^ 
January,  Febrnaiy,  Blareh.  Our  r^resenta- 
tive  will  arrange  unloading  destination  in  four 
days  your  expense.  Terms  of  payment  seven- 
ty-five per  cent  against  shipping  documents, 
twenty-five  per  cent  on  delivery  Cruz  Grande. 
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Wire  if  saticfactorj;  will  then  mail  formal 
acceptance" 

To  Which  lespondent  aent  tlw  foUowlng 
answer: 

"Dec.  8,  1915. 
"Wire  Grace  and  Go.  San  FraBcisco  re- 
fardiog  your  BhippinK  requesth  In  answer 
tbey  raise  freight  ten  centa  ■  foot  to  dis- 
charge five  hundred  poles  a  day;  demurrage 
one  thousand  dollars  a  day*  Febrwur,  March, 
AprO  shipments  ships  option;  thinks  ^ey  csn 
take  aU  m  Febraary;  what  shall  we  doT* 

In  dne  oonrse  appellant  sent  Its  annm 
tiiereto,  which  reads: 

"Dec.  10,  1915. 
"Yoor  night  letter  eighth.  Accept  prQpori- 
tioo  poles  for  Chile  at  increased  freight  rate 
ten  cents  per  foot.  Will  unload  five  hundred 
poles  per  day  and  accept  demurrage  required. 
Will  mail  acceptance  on  receipt  of  telegraphic 
reply." 

Although  this  message  appears  to  accept 
the  terms  and  conditionB  theretofore  made  by 
respondent,  yet  In  view  of  the  changes  and 
new  conditions  which  had  appeared  In  each 
interchange  of  communications,  It  not  un- 
reasonably called  spedflcally  for  a  tele- 
graphic reply  before  acceptance.  Had  tiiere 
been  snch  a  tel^rapfaic  reply  of  acceptance 
on  the  part  of  respondent,  clearly  we  conld 
say  that  the  minds  of  the  parties  had  met 
and  a  contract  had  been  made,  or,  had  there 
been  no  r^ly  whatever,  It  might  possibly  be 
argued  that  we  should  draw  the  inference 
from  mere  acquiescence  that  the  parties  had 
reached  a  mutual  agreement  and  under- 
standing. Yet  the  specific  request  for  a  re- 
ply before  acceptance,  under  many  author- 
ities, would  be  sufl^dent  to  show  that  some- 
thing was  left  unfinished  and  still  to  be  done 
before  the  contract  could  be  regarded  as  com- 
pleted. McDonnell  t.  Ooeur  d'Alene  Lumbw 
Co.,  66  Wash.  495,  106  Pac  136;  Stanton  t. 
Dennis,  64  Wash.  85,  116  Pac.  660.  But  the 
facts  do  not  call  for  the  application  of  that 
rale  here,  as  respondent,  evidently  then  be- 
lieving that  the  contract  was  not  then  made, 
Instead  of  wiring  an  acceptance  as  be  had 
been  Invited  to  do,  proceeded  to  send  a  tele- 
graphic reply  as  follows: 

Dec.  11,  191S. 
"Booked  Gmze  Grande  material  with  Grace 
and  Company  San  Francisco  earliest  possible 
delivery;  will  secure  for  cost  and  freight  plas 
ten  per  cent;  your  favor  increased  cost  re- 
spectively, poles  three  sixty  and  four  ten, 
cross-arms  twenty  twenty-five  and  thirty-fiv^; 
terms  twenty  per  cent,  and  you  prepay  freight ; 
will  write  when  to  send  inspector." 

This  telegram  changed  the  date  of  delivery 
from  January,  February,  and  March,  as  set 
f6rth  In  the  earlier  communications,  and  from 
February,  March,  and  April,  as  named  in  the 
tdegram  of  December  8th,  to  "earliest  possi- 
ble dellTery,"  wnich  might  mean,  and  un- 
der the  conditioos  discloeed  by  the  record 
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probably  did  mean,  something  quite  differ- 
ent, and  which  would  enable  re^ndent  to 
east  all  resiransibllity  for  delay  upon  the 
transportation  companies.  It  clearly  Indicat- 
ed an  Increased  price  for  both  poles  and 
cross-arms;  It  called  for  quite  ditCerent  terms 
of  payment,  and,  as  the  record  shows  that 
the  75  per  cent,  mentioned  in  the  lettergram 
of  December  6th  to  be  paid  against  shipping 
documents,  would  not  be  more  than  sufficient 
to  pay  the  freight.  It  appears  conclusively 
that  re^ndent  was  still  trying  to  secure 
better  terms.  Though  it  is  not  claimed  that 
a  contract  was  made  subsequent  to  the  ex- 
change of  messages  quoted,  it  Is  argued  that 
as  appellant  in  later  communications  used 
such  expressions  as  "Consider  our  orders  for 
the  above  canceled,"  and  as  it  sent  its  in- 
spector to  Everett  to  confer  with  respondent 
and  examine  the  poles  he  was  <rffering,  and 
something  was  there  said  about  arbitration 
when  the  parties  failed  to  agree  as  to  the 
size  of  the  poles  Qiecified,  it  thereby  admitted 
an  existing  contract  We  cannot  so  hold. 
The  quoted  expression  as  to  cancellation  was 
expressly  based  upon  unsatisfactory  prices 
and  delivery  for  poles  to  be  furnished  by  re- 
spondent, and  meant  no  more  than  a  refusal 
to  proceed  further.  The  sending  of  the  in- 
spector does  not  necessarily  mean  more  than 
a  hope  or  expectation  that  a  contract  might 
be  arrived  at,  and  indeed,  as  the  Inspector 
brought  with  him  a  contract  In  written  form 
which  he  requested  respondent  to  sign,  and 
which,  aftefr  some  delay  and  temporizing 
ree^ndent  changed  and  signed,  and  which 
appellant  refused  to  accept  as  so  changed, 
it  seems  apparent  that  the  Inspector  was 
sent  only  in  the  hope  that  a  contract  might 
be  arrived  at  Upon  the  whole  record  we 
are  satisfied  that  the  minds  of  the  parties 
never  met  At  the  one  time  when  respondent 
might  have  signified  his  acceptance  of  the 
terms  and  conditions  then  outlined,  and  thus 
secured  a  binding  contract,  he,  instead  of 
so  doing,  countered  by  demanding  better  pric- 
es, terms,  and  conditions,  which  were  never 
accepted  by  appellant 

In  Kuh  V.  Lemcke,  180  Pac.  888,  we  quoted 
with  approval  the  rale  laid  down  in  Baker 
V.  Johnson  County,  87  Iowa,  186,  which  is: 

**An  offer  by  one  party,  assented  to  by  the 
other,  will  generally  constitute  a  contract,  but 
the  assent  mnrt  comprehend  the  whole  of  the 
proposition.  It  must  be  exactly  'equal  to  its 
extent  and  terms,  nd  moat  not  qualify  them 
by  any  new  matter.  A  proposal  to  accept,  or 
an  acceptance  of,  an  offer  on  termi  varying 
from  those  proposed,  amounts  to  a  rejection  of 
the  offer." 

So  here,  by  his  night  letter  of  December 
11th,  respondent  rejected  the  offer  contained 
In  appellant's  telegram  of  December  10th. 
These  views  harmonize  in  principle  with  our 
many  decisions  involving  contracts  made  or 
attempted  to  be  made  by  correspondence. 
Chinook  Lbr.  ft  Shingle  Oa  t.  McLane  Lbr. 
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ft  Sblngle  Co.,  182  Pae.  625;  Slllman  v. 
Spokane  Sav.  &  Loan  Society,  103  Wash.  019, 
175  Pac.  296;  Richardson  Roller'  Mills  v. 
Miller,  99  Wash.  654,  170  Pac.  357. 

[2]  The  negotiations  between  the  parties 
consisting  wholly  of  letters  and  telegrams.  It 
was  for  the  court  to  determine  as  a  matter 
of  law  whether  such  correspondence  consti- 
tuted a  contract,' and  It  therefore  follows  that 
the  trial  court  erred  In  denying  appellant's 
challenge  to  the  sufficiency  of  the  evidence 
and  motion  for  Judgment  Since  these  views 
dispose  of  the  case,  It  la  not  necessary  to 
consider  the  other  points  raised. 

The  Judgment  ai^ealed  from  is  reyersed, 
with  Instructions  to  grant  appellanlfi  mo- 
tion for  Judgment  in  Its  favor. 

HOLCOMB,  a  J.,  and  MITOHBLI^  MACK- 
INTOSH, and  MAIN,  JJ^  concur. 


dOB  Wash.  848) 

SOBELLER  et  aL  t.  TACOBCA  BY.  *  POW- 
BB  00.   (No.  152860 

(Supmne  Goort  of  Washingtni.    Sept  24, 

1919.) 

1.  RAILBOADS  «=»72((Q— AQBBimiTT  TO  OOR- 
8TBUCT    AMD    MAIHTAIIT    OOTEHAnT  KITZT- 

NING  WrrH  LAND. 

Ad  agreement  on  which  land  was  deeded  to 
a  railroad  company,  providing  for  construction 
and  maintenance  of  a  railroad  through  the  land, 
hdd  to  create  a  covenant  running  with  the  land, 

and  not  a  condition  subsequent. 

2.  Railhoads  «3>72(S>— Pubchaseb  at  vobk- 

CLOSURE  CAN  SNTOBOE  OOVXNAHT  BUlTimfO 

WITH  LAND. 

When  an  a^rreement  on  which  land  is  con- 
veyed to  a  railroad  company  creates  a  cove- 
nant running  with  the  land,  one  acquiring  title 
to  the  remainder  of  the  grantor's  tract  by  mort- 
gage foreclosure  is  proper  party  to  mwintain 
action  for  breadi  of  the  covenant. 

3.  Railboadb  ^=5>72{1) — Covenant  to  oon- 
8tbuct  and  maintain  couplied  wrih  bt 

OPEBATION  fob  25  TBAB8. 

Covenant  on  which  land  was  conveyed  to  a 
railroad  company,  that  It  should  construct  and 
maintain  a  railroad  through  it,  did  not  require 
the  ctunpany  to  operate  the  road  in  perpetuity, 
and  was  substantially  complied  with  by  oper- 
ation for  25  years. 

Holcomb,  O.  J.,  dissenting. 
Department  1. 

Appeal  from  Superior  Ooort,  Pierce  Goon- 
ty ;  fi.  M.  Card,  Judge. 

Action  Frank  Stiller,  administrator, 
and  others,  against  the  Tacoma  Railway  & 
Power  Company.  Judgment  for  defendant, 
and  plaintiffs  appeaL  Affirmed. 


Guy  E.  Kelly  and  Thomas  MacMabon,  both 
of  Tacoma,  for  appellants. 
F.  D.  Oafcley,  of  Tacoma,  for  respondent. 

MACKINTOSH,  J.  Respondent's  prede- 
cessor was  incorporated  for  the  purpose  of 
building  and  operating  an  electric  railroad 
line  between  Tacoma  ahd  Stellacoom.  One 
Whyte  at  the  time  was  owner  of  section  22, 
whicb  was  situated  near  the  line  of  the  pro- 
posed railroad.  Whyte  platted  a  portion  of 
the  southwest  quarter  of  that  section,  and, 
by  written  agreement  with  the  railroad  com- 
pany, agreed  to  convey  to  it  the  B.  %  of  N. 
a  ^  of  S.  W.  ^,  E.  %  of  B.  H  of  N.  W. 
bloclES  7,  8,  15.  16^  together  with  a  strip  of 
land  30  feet  wide  through  the  S.  B.  14  of  the 
section  upon  which  the  railroad  had  been  lo- 
cated. The  agreement  between  Whyte  and 
the  railroad  company  provided  tliat  Whyte 
should  give  a  warranty  deed  to  it  and  Its  as- 
signs, which  deed  was  to  be  deposited  in 
escrow— 

"to  be  delivered  to  the  said  party  of  the  sec- 
ond part  upon  the  iwrformance  by  the  said 
party  of  the  second  i>art  of  the  following  cove- 
nants and  conditions,  that  is  to  say: 

"The  said  party  of  the  second  part  is  to  pay 
to  the  said  parties  of  the  first  part  the  sum  of 
one  dollar,  amount  expressed  in  said  deed  as 
the  consideration  thereof,  and  shall  on  or  before 
the  SO^  day  of  January,  1891,  build,  equip 
and  operate  a  narrow  gauge  railroad  between 
its  point  of  Iwginning  at,  in  or  near  the  city 
limits  of  the  city  of  Tacoma,  Pierce  county, 
state  of  Washington,  along,  through,  over  and 
by  that  certain  lot,  piece  or  parcel  of  land  be* 
longing  to  the  said  party  ctf  the  first  part,  par- 
ticularly described  as  follows: 

"A  strip  of  land  thirty  (30)  feet  In  width 
through  the  southeast  one-quarter  of  section 
No.  twenty-two  (22)  in  township  No.  twenty 
^)  north  of  range  two  (2)  east  of  Willa- 
mette M.  aald  strip  being  fifteen  (16)  feet  on 
either  side  of  the  center  line  of  the  railroad  track 
of  the  said  party  of  the  second  part  as  the 
same  is  now  located  and  shall  tw  hereafter  con- 
structed through  said  tract,  which  said  last 
described  tract  of  land  the  said  parties  of  the 
first  part  tw  the  consideration  of  one  d(^r, 
the  receipt  whereof  is  hereby  acknowledged  do 
hereby  grant  and  convey  unto  the  said  party  of 
the  second  part  its  succeBsors  and  assigns 
forever  in  fee  simple  for  the  use,  and  purpose 
of  a  right  of  way  for  said  railroad  forever  dis- 
claiming any  and  all  interest  in  and  to  said 
tract,  provided  however,  that  ssid  party  ot 
the  second  part  diall  ose  said  described  tract 
for  the  purpose  of  sold  right  of  way  and  other 
railroad  purposes,  and  from  thence  to  siuih  a 
point  at  <Hr  near  aectitm  29  in  township  20^ 
i&artii  of  range  2,  B.  W.  M.  (or  furrier  if  con- 
sidered practicable  or  desirable),  as  the  said 
party  of  the  second  part  may  determine  and 
shall  at  all  times  maintain  and  operate  said 
narrow-gauge  railroad  either  by  itself  or  assigns 
between  its  terminal  points  and  shall  establish 
and  maintain  a  station  at  such  point  upon  or 
near  the  land  last  hereinabove  described  as 
shall  be  determined  on,  on  the  line  of  said  nil- 
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road,  and  as  shall  be  most  adTantageons  to  tbe 
parties  hereto  and  shall  ttap  tbe  tralna  of  said 
railniad  at  sodi  stations  on  all  trips  dth«r  oom- 
inf  or  goias  between  said  terminal  points  for 
the  accommodation  of  the  parties  of  the  first 
part  herein  and  mj  and  all  passoigm  who 
mar  deidre  or  seek  transportation  from  said 
station  hj  said  route  or  line  of  railroad. 

"And  it  is  Btipnlated,  understood  and  agreed 
hy  and  between  tlie  parties  to  this  contract 
that  as  Boon  as  said  line  of  railroad  is  estab- 
lished, completed  and  eqnipped  along  and  npon 
aaid  last  described  landa  said  Fadfie  National 
Bank,  who  holds  said  deed  hi  escrow,  shall  and 
may  then  deliver  as  the  act  and  deed  of  the 
parties  of  tbe  first  part  the  said  deed  to  the 
party  of  the  seccHid  part  herein  tor  ita  own  nse 
and  benefit,  and  for  tbe  benefit  of  its  assigns. 

"And  it  ie  understood  and  agreed  between 
tbe  parties  hereto  that  the  party  of  the  second 
part  Is  to  have  tbe  immediate  pOBseflsion  and 
control  of  said  premises  from  and  after  tbe 
execution  of  said  contract,  and  dwnld  said  par- 
ty of  tbe  second  part  fail  to  build  and  equip 
aaid  railroad  and  to  build  and  maintain  sacb 
station  as  herein  provided,  then  tiie  said  Pa- 
eific  National  Bank,  who  holds  said  deed  in 
escrow,  shall  deliver  said  deed  back  to  said 
parties  of  the  first  part,  their  heirs  or  as- 
aigos,  and  this  agreement  shall  thovupon  be 
void  and  of  no  effect" 

The  railroad  company  constructed  the 
road,  obtained  the  deed,  and  took  possesedon 
of  the  property,  selling  and  dispoelng  of  that 
portion  thereof  not  used  Uy  it  for  its  right  ot 
way.  At  the  time  of  platting,  Wtayte  mort- 
gaged all  of  the  S.  W.  ^  of  tbe  8ecti<ai  ex- 
cept tbe  E.  %  of  E.  ^  of  S.  E.  ^  of  tbe  8. 
W.  %  and  E.  H  of  8.  El  ^  of  N.  E.  ^  of 
8.  W.  ^4>  to  the  Mason  Mortgage  Company, 
which  sold  the  mortgage  to  the  ancestor  of 
Che  plaintiffs,  who  purchased  the  mortgage, 
relying  apon  the  valoe  of  tbe  property  as  the 
same  was  enhanced  by  tbe  railroad  and  trans- 
portation facilities;  tbe  property  not  then 
or  DOW  being  worth  tbe  purdiase  price 
except  as  tbe  same  ahonld  be  connected  with 
Tacoma  by  adequate  transportation  facilities. 
Thereafter  the  respondent  in  this  action 
purchased  all  the  property  and  franchises  of 
the  Tacoma  &  Stellacoom  Railway  Company 
and  operated  ^e  road  for  25  years  or  more. 
The  appellants*  ancestor  was  compelled  to 
and  did  foreclose  the  mortgage  and  bought 
in  the  property  at  tbe  mortgage  sale,  and 
died,  devising  tbe  property  to  the  appellants. 
Thereafter  tbe  respondent  dlsctmtlnned  Oie 
operation  of  the  railroad  at  this  point  and 
tore  up  and  abandoned  the  same,  and  the 
appellants  brought  this  action  at  law  seek- 
ing to  recover  damages  from  the  re^ondent 
for  its  failure  to  comply  with  the  agree- 
ments In  Its  contract,  upon  tbe  theory  that 
these  agreements  constituted  covenants  run- 
ning with  the  land  and  that  the  abandonment 
of  the  railroad  constituted  a  breach  of  snch 
covenants  which  entitled  the  appellants  to 
maintain  an  action  for  damages.  A  demar- 
rer  was  sustained  to  the  complaint,  and  the 


acUon  was  dismissed,  upon  whlcli  this  ap- 
peal was  taken. 

[1]  It  Is  to  be  borne  in  mind  that  this  la 
not  an  action  seeking  to  enjoin  the  railroad 
company  from  abandoning  the  line,  such  as 
was  the  case  of  Day  t.  Tacoma  Ky.  Ca,  80 
Wasfa.  161,  141  Pac.  847,  L.  R.  A.  1916D, 
547,  whldt  relates  to  the  same  situation  and 
to  which  case  reference  Is  made  for  tbe  facts 
relative  to  tbe  abandonment ;  that  being  an 
action  where  the  pn^jerty  owners  were  at- 
tempting to  obtain  equitable  relief  by  way 
of  Injunction.  Nor  is  this  an  action  In 
equity  seeking  to  recover  property  granted  to 
the  railroad  company  upon  a  breach  of  the 
conditions  accompanying  the  gTant.  The  ap- 
pellants argue  that  the  agreement  between 
Whyte  and  the  railroad  company  created 
covenants  running  with  the  land,  and  that 
therefore  they,  being  now  the  owners  of  tbe 
land,  can  recover  for  tbe  breach  of  such 
covenants.  The  respondent  arffues  that  the 
agreement  merely  created  conditions  subse- 
quent for  a  breach  of  which  the  proper  par- 
ties in  interest  would  be  confined  to  a  for- 
feiture of  the  property  granted,  and  that  the 
appellants,  not  being  the  grantor  nor  his 
heirs,  are  strangers  to  and  have  no  right 
nndw  the  contract  to  enforce  such  forfeiture 
or  recover  damages.  This  phase  of  the  case 
Involves  one  of  the  most  complicated  qnrations 
in  the  law.  From  the  time  of  Spencer's  C^se, 
reported  in  S  COke,  16,  till  the  present  day,  the 
courts  have  been  engaged  in  painstaking  and 
Irreccmdlable  expositions  of  the  subject,  un- 
til, as  was  said  by  this  court  In  Pioneer  8. 
&  O.  Ca  V.  Seattle  Cons.  &  D.  D.  Co.,  102 
Wash.  608, 173  Pac  608: 

"Many  of  tbe  old  doctrines  have  since  been 
expressly  overruled  ;  others  seem  to  be  ignored ; 
and  more  and  more  equity  has  come  to  enforce 
covenants  whldi  technically  do  not  run  with 
the  land.  *  *  *  At  any  rate,  tiie  contract 
appears  to  be  such  a  covenant  regulating  or 
restricting  the  ose  of  the  land  as  will  be  en- 
forced  In  equity,  when  the  party  acquiring  tiUe 
took  with  notice,  wbetber  it  is  technically  a 
covenant  running  with  the  land  or  not." 

Tbe  law  not  looking  with  favor  npon  for- 
feltnres,  the  courts  bave  been  inclined,  in 
cases  difficult  of  solution,  to  resolve  the 
doubt  in  a  disputed  agreement  as  creating  a 
covenant  running  with  the  land  rather  than 
as  a  condition  subsequent.  Union  Stockyards 
Co.  V.  Nadivllle  Packing  Co.,  140  Fed.  701, 
72  a  0.  A  196.  The  following  cases,  includ- 
ing tbe  Pioneer  Sand  &  O.  Co.  v.  Seattle 
Cons.  &  D.  Co.,  Just  cited,  would  Incline  us 
to  tbe  view  that  the  agreement  between 
Whyte  and  the  railroad  company  gave  rise 
to  covenants  running  with  the  land :  Withers 
V.  Wabash  Railroad  Co.,  122  Ma  App.  282, 
99  S.  W.  34;  Dorsey  v.  St  Louis,  etc,  S8 
111.  60;  Georgia  Sa  By.  v.  Reeves.  64  Ga. 
492;  GUmer  v.  M.  &  M.  Ry.,  79  Ala.  669,  68 
Am.  Rep.  623;  Wbalen  v.  B.  &  O.  Ry.,  108 
Md.  11.  69  AtL  890,  17  U  B.  A.  (N.  S.)  180. 
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129  Am.  St  Rod.  4SSi  Bludiard  t.  De- 
troit, lAiL.  etc.  By.,  81  Midi.  48, 18  Am.  Bcp. 
142;  Ford  T.  Ore.  saectric  By.  Ca,  60  Or. 
378.  m  PacL  SOg,  68  L.  B.  A.  (N'  S-)  858, 
Ann.  Cas.  1814A,  280l 

Tbe  case  of  Mine  t.  SeatOe  Montana  By. 
0(k,  10  Waab.  S20.  38  Pac  246,  boldlng  that 
the  agreement  there  under  consideration  was 
a  ccmditlon  snbeeqnent.  Is  based  upon  tbe 
tect  tbat  the  grantee  was  in  that  case  in- 
sisting npon  sach  a  constmctiai ;  tbe  conrt 
saying: 

"It  ia  a  proposition  too  well  andentood  to 
require  ailment  or  citation,  that  courts  do 
not  favor  forfeitures,  and  tbat  for  that  reason 
they  CO  very  far  in  cooatnuns  the  proTisious 
of  a  deed  poll  againBt  the  grantor,  to  tbe  end 
that  the  estate  granted  may  not  be  defeated, 
since  the  almost  unirersal  effect  of  Buatalning 
a  Btipulati<m  in  such  an  instrument  as  a  con- 
dition aobsequent  is  to  work  great  hardship  up- 
on the  grantee.  But  wherever  the  terms  of  the 
instrument  are  plain  ard  unambiguous,  there  is 
no  hesitation  in  enforcing  the  actual  contract 
made  by  tbe  parties. 

'*Where,  however,  tbe  rare  instance  occurs,  as 
It  doea  here,  tbat  Uie  grantee  is  found  insist- 
ing npon  tbe  construction  of  a  condition  anbse- 
quent,  and  that  forfeiture  sliall  take  place,  all 
consideration  for  him  and  all  idea  of  hardship 
to  him  is  eliminated,  and  the  court  is  free  to 
act  without  such  consideration.  The  appellant 
here  has  all  along  been  urging  the  tiieory  of  a 
condition  subsequent,  and  has  by  its  answer  of- 
fered to  pay  the  just  value  of  the  land  taken  by 
it,  and  damages  to  land  of  tbe  respondoit  not 
Uken." 

Mouat  V.  Seattle  Electric  Ry.,  18  Wash. 
84,  '47  Pac.  233,  was  dealing  with  a  stlpiila- 
tlon  In  a  deed  which  on  its  face  was  appar- 
ently Intended  as  a  condition  subsequent 
The  same  Is  true  of  the  case  of  Sberman  t. 
Town  of  Jefferson,  274  111.  294,  113  N.  E. 
624;  and  Fowler  v.  Coates,  201  N.  T.  257,  94 
N.  a  997. 

[2,  3]  On  the  assumption  then  that  Whyte's 
contract  with  the  railroad  company  created 
a  covenant  running  with  tbe  land,  it  would 
follow  tbat  the  plaintiffs  in  this  action  were 
the  proper  parties,  and  that  an  action  for 
damages  for  breach  of  those  covenants  would 
be  malntaiuable  by  them  If  not  defeated  by 
otber  principles  of  law;  which  brings  us  to 
tbe  consideration  of  tbe  next  point  presented 
by  the  respondent,  viz.:  That  the  contract 
did  not  impose  upon  the  railroad  company 
the  duty  of  operating  tbe  railroad  in  per- 
petuity or  during  any  specified  period ;  that 
tbe  terras  of  the  contract  were  substantially 
complied  with  by  tbe  railroad  having  been 
operated  for  a  period  of  26  years.  With 
this  statement  the  law  seems  to  agree  with 
practical  unanimity.  Mead  v.  Ballard,  74 
U.  S.  (7  Wall.)  290,  19  L.  Ed.  190.  was  an 
action  brought  In  ejectment  to  recover  land 
conveyed  upon  tbe  understanding  that  an  in- 
stitution of  learning  "shall  be  permanently 
located  npon  said  lands,"  wbl^  institutl<Hi 


was  located  wiUi  the  iQtentlon  that  there 
dioold  be  its  pomanent  situation.  Iliebaild- 
Ings  were  thereafter  destroyed  by  Are  and 
the  institution  subeequently  erected  upon 
another  piece  of  land.  The  Supreme  Conrt 
of  the  United  States,  In  tbat  case,  said: 

"The  thing  to  be  done  was  the  locatI<m  of  the 
institute.  Did  this  mean  that  all  the  buildings 
which  the  Institution  might  ever  need  were  to 
be  built  wi^  tliat  tiau,  w  did  It  mean  tbat  the 
officers  of  tbe  institution  were  to  determine.  In 
good  faith,  tbe  place  where  the  buildings  for  its 
use  should  be  erected?  It  is  clear  to  us  tbat 
the  latter  was  tbe  real  meaning  of  the  parties, 
and  that  when  tbe  trustees  passed  their  reso- 
lution locating  the  building  on  the  land,  with 
the  intention  that  it  should  be  the  permanent 
place  of  conducting  the  business  of  the  cor- 
poration, they  bad  permanently  located  the 
InstitDte  within  tb«  true  ctmstmction  of  the 
contract, 

"Counsel  for  the  plaintiff  attach,  to  tbe  word 
'permanent,*  In  this  connectitm,  a  meaning  in- 
consistent with  the  obvious  intent  of  the  par- 
ties, tbat  the  condition  was  one  which  might  be 
fully  performed  within  a  year.  Such  a  con- 
struction is  something  more  than  a  conditio  to 
locate.  It  is  a  covenant  to  build  and  rebuild; 
a  covenant  against  removal  at  any  time;  a 
covenant  to  keep  up  an  institution  of  learning 
on  that  land  forever,  or  for  a  very  indefinite 
time.  This  could  not  have  been  the  intention 
of  the  parties. 

"We  are  of  opinion  that  the  testimony  shows, 
in  any  view  that  can  be  taken  of  it,  tbat  the 
condition  was  fully  complied  with  and  per- 
formed, and  with  it  passed  all  right  of  reversioB 
to  the  grantor  or  his  heirs." 

Tbe  Supreme  Court  of  the  United  States. 
In  Newton  v.  Mahoning  County,  100  U,  S,  548, 
25  Ij.  Bd.  710,  was  considering  a  case  where 
the  county  seat  of  one  of  the  counties  of 
Ohio  "was  permanently  established  in  the 
town  of  Canfleld" ;  the  citizens  of  that  town 
having  famished  the  land  for  the  purpose  of 
having  the  county  buildings  erected  thereon. 
The  court  held,  altbough  the  contract  pro* 
vlded  for  a  permanent  establishment  (It  will 
be  noticed  that  the  contract  before  us  merely 
provided  fop  construction  and  maintenance 
and  nowhere  is  the  word  "permanent"  or  Its 
equivalent  used),  that  tbe  contract  should 
not  be  construed  so  as  to  compel  the  county 
seat  to  remain  forever  upon  the  land  grant- 
ed, and  that  the  grantor  must  be  presumed 
to  have  known  that  tbe  Legislature  had 
power  to  remove  the  county  seat  at  pleasure, 
and  tbat  he  must  be  held  to  have  had  In 
view  the  possibility  of  such  change  when  be 
made  bis  grant  So  here,  when  Whyte 
made  bis  grant  he  realized  tbat  he  was  deal- 
ing with  a  public  service  corporation,  and  Its 
duties  to  and  control  by  the  public  were  mat- 
ters which  must  be  held  to  liave  entered  into 
his  contract. 

The  leading  case  on  this  subject  Is  Texas 
&  Pac  Ry.  Co.  v.  Marshall,  136  U.  S.  393. 
10  Sup.  Ct  846,  34  U  Ed.  385,  being  a  case 
where  the  city  of  Marshall,  Tex.,  gave  to  tbe 
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rmilroed  company  $300,000  In  bonds  and  66 
acres  <tf  land  for  shops  and  depot;  the  com- 
panj  In  consideration  of  this  action  agree- 
ing to  "potnanently  establish  Its  eastern 
termlnns  and  Texas  offices  at  the  dty  of 
fiCarshair  and  "to  estaUlsh  and  construct  at 
said  cit7  the  main  machine  shops  and  car 
works  of  said  railway  company."  The  city 
performed  its  agreements,  and  the  company, 
tm  Its  part,  made  Marshall  its  eastet^  ter* 
minus,  and  built  depots  and  shops,  and  es- 
tablished Its  principal  offices  there.  After 
the  expiration  of  a  few  years,  Marshall 
ceased  to  be  the  eastern  terminus  of  the 
road,  and  some  of  the  sh<^  wwe  removed. 
The  Snpr^e  Court  held  that  the  ctmtract 
on  the  part  of  the  railway  was  satisfled  and 
performed  when  the  dty  bad  been  made  the 
terminus,  stores  and  shops  set  up  and  kept 
going  eight  years,  until  the  interests  of  the 
public  and  of  the  railroad  demanded  the  re< 
moral  of  some  or  all  of  those  subjects  of  the 
contract  to  another  place;  that  Oie  contract, 
under  the  drcnmstances,  had  been  compiled 
with ;  and  that  the  public  Interest  was  serv- 
ed by  abandoning  and  resnorlng  the  property. 

Whalen  t.  Balta  &  O.  R.  Co..  U2  Md.  187, 
76  AtL  166,  had  been  once  before  the  court 
as  an  action  in  equity  to  compel  the  railroad 
company  to  specifically  perform  its  agree- 
ment which  it  had  made  with  the  plaintiff's 
iwedecesaors  to  constrnct  and  opesr&te  and 
maintain  a  side  trade.  Whalen  t.  Baltimore 
&  O.  Ry.,  108  Md.  11.  69  AtL  390,  17  L.  B.  A. 
(N.  8.)  130,'  129  Am.  St  Rep.  428.  The  side 
trade  was  maintained  for  a  period  of  69 
years  and  then  abandoned.  The  Supreme 
Court  of  Maryland  having  dismissed  the 
equity  action,  the  plaintiffs  began  an  action 
in  law  for  damages  for  breach  of  contract 
The  court  held  that  the  word  "maintained,'* 
aa  used  In  such  agreement  did  not  require 
the  railroad  company  to  contlnoe  the  side 
track  permanently ;  that  the  Imgth  of  time 
during  -which  the  covenant  had  been  complied 
with  constituted  a  substantial  performance 
thereof  so  that  the  railroad  was  not  liable 
In  damages  for  its  tneacb: 

"Considering  the  langnage  used  In  the  cove- 
nant before  ns.  It  is  to  be  observed  that,  while 
it  distinctly  provides  for  the  constraction  and 
maintenance  of  the  tumont  and  aiding,  *  *  * 
it  is  entirely  silent  as  to  the  duration  of  the 
maintenance  of  those  stmetures  or  that  service. 
We  cannot  yield  onr  assent  to  the  contention 
of  the  appellant  that  the  word  'maintain'  or- 
dinarily means  to  maintain  indefinitely  or  for- 
ever. Its  meaning  in  that  respect  depends  up- 
on tiie  context  Sa  which  it  appears  and  the  sub- 
iee^matter  to  which  It  relates.  There  is  plain- 
ly no  spedfic  or  positive  providon  In  the  cove- 
nant tonchlng  the  dnration  of  the  time  during 
which  the  covenanted  acts  are  to  be  done  or 
privileges  tumished." 

Judge  Taft,  in  Jones  t.  Newport  News,  etc, 
65  Fed.  730,  13  a  a  A.  95,  held  that  an 
agreement  by  a  railroad  company  and  (Hie 
owning  land  adjacent  to  its  track  to  estab- 


lish and  maintain  switdi  connections  could 
not  be  the  basis  of  a  recovery  of  damages 
upon  the  railroad's  discontinuing  the  service, 
the  court  saying  that  to  bold  otherwise  would 
"forever  limit  the  discretion  of  the  directors 
to  deal  with  a  subject  which  may  seriously 
affect  the  convenience  or  safety  of  the  public 
In  its  use  of  the  road." 

Texas  &  Pat  Ky.  t.  Scott  77  Fed.  728, 
23  0.  O.  A.  424,  37  L.  R*  A.  94.  dealt  with  a 
contract  between  Scott  and  the  railroad 
company  whereby  Scott  contracted  to  give  a 
right  of  way  over  bis  land  If  the  company 
would  establish  a  depot  thereon.  The  rail- 
road was  bnilt  and  the  depot  established  and 
maintained  tm  86  years,  when  it  was  aban- 
doned for  reasons  connected  with  the  best  In- 
terests  of  the  public  and  the  company.  The 
court  held  that  the  contract  did  not  bind  the 
railroad  company  to  ke^  up  a  d^pot  for- 
ever, but  that  Its  maintenance  until  such 
time  as  the  best  interests  of  the  puUlc  and 
the  corporation  required  abandonment  was  a 
substantial  compliance  with  the  contract 

In  Lucas  v.  N.  Y.,  etc.,  R.  Co.,  180  Fed. 
438,  64  C.  a  A.  638,  the  defmdant  had  con- 
tracted with  the  plaintiff  in  consideration  of 
his  dedicating  a  strip  of  land  for  the  purpose 
of  constructing  a  roadway  that  it  would 
make,  when  It  changed  its  passenger  station, 
a  suitable  entrance  way  Into  its  station 
grounds  and  continne  the  roadway  eastward. 
This  the  railroad  did,  but  very  shortly  there- 
after the  roadway  and  entrance  were  dls- 
continved.  It  was  held  that  defendant  did 
not  bind  itself  to  maintain  a  permanent  oi- 
trance  and  road,  and.  having  maintained  the 
same  until  the  had  dianged  tlie  grad^ 
It  was  not  liable  for  breach  of  Its  covenant 

In  Unicoi  Stockyards  Oo.  et  aL  t.  Nashville 
Packing  Ga,  above,  the  plaintiff  conveyed 
land  to  the  def^idant  upon  a  contract  by 
whldi  the  defendant  agreed  to  buUd  and 
maintain  a  packing  house  of  spedfled  capac- 
ity, the  contract  providing  no  time  during 
which  the  agreement  should  endnre,  the  deed 
reclthig  that  It  was  made  "upon  condition 
of  the  due  performance  of  the  contract  Xfy 
the  grantee."  The  packing  house  was  bunt, 
but  Its  operation  subsequently  abandoned. 

"Another  feature  of  the  transaction  which 
seems  to  us  of  much  significance  is  that  no 
time  was  fixed  during  which  the  obligation  to 
maintain  and  operate  the  packing  house  should 
endure.  It  seems  to  be  hardly  reasonable  to 
suppose  that  the  parties  could  have  understood 
that  this  GOTcnant  shoald  amtlnne  to  operate 
perpetually.  Indeed,  one  can  hardly  with- 
stand the  conviction  Aat  the  covenant  was  ex- 
pected by  the  parties  to  have  some  limitation 
in  respect  of  time,  and,  If  so,  it  might  be  a 
question  whether  any  other  limitatiou  is  more 
natural  or  probable  than  that  it  should  abide 
such  eontingendes  of  the  business  as  conld  not 
in  the  natural  course  of  things  be  avoided,  as, 
for  instance,  could  not  with  prudent  manage- 
ment be  carried  on  without  loss.  Of  course^ 
we  are  not  now  undertaking  to  lay  down  a  par- 
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tiealar  dellnldiHi  of  th«  eontingenciM  whicb 
adgbt  tttininato  the  obUgation." 

miese  cases  vonld  seem  to  be  sqtuarely  In 
point  on  the  Questttm  before  ns  and  to  deter- 
mine It  In  resp<mdent*8  favor.  This  being 
true,  the  demurrer  was  properly  sustained. 

FUIXmTON,    TOLBl&K,    UAIN,  and 
MITCHELL,  JJ.,  cOQcnr. 
HOLCXniB,  a  dtasentB. 


(IDS  Waab.  443) 

STATE  ex  rel.  RATLIFFE  et  a1.  T.  SUPEKI- 

OB  COURT  FOR  WHITMAN  COUN- 
TY et  al.    (No.  15383.) 

(Supreme  Court  of  Washington.  Oct.  10. 1919.) 

1.  PABrrniBsBiP  «s»&— AoBnuHT  or  uwd- 

LORD  AIVD  mfAnT  FOB  THS  USX  OV  FABIC  A 

UA6E. 

An  instminent  leasing  land  for  one-third 
of  crops.  lessor  to  receive  another  one-third 
for  furnishing  horses  and  machinery,  etc,  for 
operating  the  farm,  lessor  to  pay  for  upkeep 
and  repair  equipment,  lessees  to  hear  the  ex- 
pense of  operating  the  farm,  the  agreement  pro- 
hibiting subletting,  incumbering  or  disfiosing  of 
crops  and  the  puiidtting  liens,  with  no  agree- 
ment for  sharing  losses,  and  i>ermitting  lessor's 
entry  for  uses  conristent  wiA  the  lease  and  his 
termination  of  lease  for  lessees,  etc.,  construed 
a  lease  and  not  a  copartnership  or  combined 
lease  and  Joint  adventure. 

2.  Landlord  and  tenant  ^b»53(2)~Kxoht  or 
ujvdlord's  ABSionn  or  uass  to  poesss- 
bion  or  la>«d  pbetioublt  sold. 

Where  a  lease  of  two  farms  gave  landlord 
one  third  grain  rent  and  one  third  additional 
for  use  of  farming  cQuipment.  and  he  sold  the 
upper  farm  to  plaintiffB  subject  to  the  lease 
wfaich  they  and  tenants  canceled,  as  to  such 
farm,  and  defendants'  vendor  purchased  the 
lower  farm,  form  equipment,  and  an  assignment 
of  landlord's  lease  rights,  defendants  were  not 
entitled  as  against  plaintiff  ownen  to  posses- 
don  of  the  upper  form,  because  of  any  rit^t  to 
have  the  original  tenants  use  the  form  equipment 
on  plaintiffs'  lands;  defendants'  remedy,  if  any, 
being  against  such  tenants  for  breach  of  con- 
tract 

Department  2. 

Certiorari  by  the  State,  on  the  relation  of 
Frank  A.  Ratllffe  and  others,  against  the 
Superior  Court  for  Whitman  Oounty,  Hon. 
R.  L,  HcCroskey,  Judge,  to  review  a  judg- 
ment against  relators,  defradants,  in  an  ac- 
tion for  possession  of  real  estate.  Judgment 
affirmed. 

Burcham  &  Blair,  of  Spokane^  for  relator 
Cunningham. 

Sam'l  P.  Weaver,  of  Spragoe,  for  defend- 
ants. 

BRIOOES,  J.  This  l8  an  action  for  the 
possession  of  real  estate.   We  will  refer  to 


the  parties  as  plaintiffs  and  defendants.  The 
facts  are  substantially  as  follows: 

Od  November  29.  1916,  one  George  Stra- 
cban  was  the  owner  of  two  farms  located  in 
Whitman  county,  Wash.  One  has  been  and 
will  be  referred  to  as  the  upper,  and  the  oth- 
er as  the  lower,  farm.  Strachan  was  also 
the  owner  of  various  farm  machinery,  tools. 
Implements,  and  appliances,  and  also  several 
head  of  work  horses.  On  the  date  above  men- 
tioned, Strachan,  as  the  party  of  the  first 
part,  and  J.  E.  Neece  and  W.  E.  Neece,  as  the 
parties  of  the  second  part,  entered  Into  a  writ- 
ten Instrument,  which  was  termed  a  farm 
lease,  whereby  both  farms  were  leased  by 
the  first  party  to  the  second  parties  for  three 
years.  This  instrument  also  turned  over  to  the 
tenants  all  the  above-mentioned  farming 
equipment,  horses,  harness,  etc  It  was  pro- 
vided that  the  lessees  should  do  all  work  in 
a  flrst-dass  manner  and  should  sow  grain  to 
such  parts  of  the  land  as  should  be  fit  for 
grain,  and  all  hoy  land  was  to  be  s«wn  to 
hay.  The  leoae  then  continues : 

"First  party  Is  to  receive  and  be  entitled  to 
the  following  proportions  of  the  products  rais- 
ed on  the  above  described  lands,  to  wit :  Wheat, 
one-third ;  oats,  one-third ;  hay,  one-third.  AU 
grain  which  belongs  to  the  first  party  is  to  be 
delivered  by  the  second  party  at  the  nearest 
warehouse  in  sacks  to  be  furnished  by  tiie  first 
party.  All  hay  and  grain  belonging  to  the  first 
party  is  to  be  well  housed  and  sacked  so  as  to 
shed  rain,  until  delivered  at  warehouse. 

"Second  party  agrees  to  give  first  party  at 
least  ten  days'  written  notice  of  the  time  and 
place  of  threshing  all  grain  grown  on  said  lands, 
and  not  to  assign  this  lease  or  sublet  said  prem- 
ises without  the  written  consent  of  the  said 
party  of  the  firat  part,  and  at  the  expiration 
of  this  lease  to  surrender  up  peaceable  posses- 
sion of  said  premises  In  good  condition  to  the 
party  of  the  first  part 

"The  title  to  all  of  the  products  shall  be  and 
remain  In  the  first  party  until  such  time  as  be 
shall  have  received  his  full  proportion  thereol^ 
and  second  party  shall  not  mw^age  or  dtsposa 
of  any  part  thereof  to  An  prejudice  fif  tba  party 
of  the  first  part 

"The  first  party  has  the  right  to  go  npon  tha 
said  premises  at  any  time  and  perform  such 
work  thereon  as  he  may  deem  adviaatde  whidt 
does  not  prevent  the  party  of  the  second  part 
from  carrying  ont  the  terms  and  conditions  oC 
this  lease.  Second  party  is  to  keep  all  build- 
ings and  fences  In  good  repair.  All  damages 
caused  by  second  party  not  complying  with  tba 
terms  of  this  lease  shall  be  at  a  loss  of  second 
party. 

"It  is  furtiier  agreed  that  no  lien  shall  be 
claimed  or  filed  by  any  party  performing  any 
labor  or  work  of  any  kind  whatever  on'  sa^ 
premisea  or  on  or  abont  aaid  products,  and  that 
no  lien  or  ri^t  of  lien  shall  exist  therefor. 

"Party  of  the  first  part  agrees  to  furnish  24 
bead  of  wotk  horses  and  harness  for  same,  and 
all  implements  of  every  kind  necessary  to  farm 
the  said  land  and  harvest  the  crops  tbereon,  and 
to  pay  Cor  all  new  extra  parts  needed  to  keep 
said  machinery  In  good  repair. 


^svVor  otbsr  ossss  mm  wuam  tivle  and  KST-NDHBER  la  all  Kar-Numbsred  Dlsssts  aad  Indaass 
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"Partr  of  the  first  part  agrees  to  forrdsh  all 
seeds  and  feed  Qeceaaarr  to  till  and  sow  said 
lands  In  the  fall  of  1919,  and  spring  of  1917, 
one-half  of  whatever  seed  and  feed  is  used  in 
1916  and  1917  to  be  return^  to  the  first  party 
at  the  termination  of  thta  lease  "by  the  poriEy  of 
the  second  t>art. 

"Party  of  the  first  part -and  partlei  of  the 
second  part  further  agree  that  all  grain  and 
crops  grown  on  Ae  said  landa  after  the  rent 
<^  one-third  baa  been  paid  ahall  be  divided  equal- 
ly between  the  parties  hereto,  each  party  to  fur- 
nish his  own  sacks  to  sack  the  grain,  and  the 
party  of  the  second  part  is  to  do  all  the  hauling 
of  the  grain  and  crops,  and  party  of  the  first 
part  agrees  to  pay  wages  for  the  man  while 
they  are  hauling  Us  shwe  of  the  crops  mention- 
ed herein. 

"It  is  further  agreed  by  and  between  the  par- 
ties hereto  that  all  increase  from  the  stock  fur- 
nished by  the  party  of  the  first  part  shall  be  di- 
vided equally  between  the  parties  hereto.  Par- 
ty of  the  first  part  agrees  to  furnish  a  stallion 
for  work  and  breeding  purposes. 

"It  is  further  agreed  that  all  increase  from 
the  cattle  furnished  by  the  party  of  the  first  part 
shall  be'  equally  divided  by  the  parties  hereto." 

The  lease  further  provides  how  the  in- 
crease of  the  stock  shall  be  divided,  and  that 
the  lessees  shall  take  proper  care  of  all 
>adi  stock;  that  at  the  time  of  the  making 
of  the  lease  there  were  about  360  acres  of 
summer  fallow;  that  at  the  termination  of 
the  lease  an  equal  number  of  acres  of  sum- 
mer fallow  should  be  left  on  the  lands;  that 
all  straw  and  pasturage  on  the  place  at  ter- 
mination of  the  lease  Should  become  the 
property  of  the  lessor;  that  It  was  under- 
stood that  the  lands  were  being  offered  for 
sale  and  might  be  sold  subject  to  the  lease; 
and  that  If  the  lessees  failed  to  strictly  com- 
ply with  tbe  terms  of  the  lease  the  same 
might  be  terminated  by  the  lessor  for  that 
reason. 

The  contract  seems  to  provide  that  Btra- 
chan  Is  to  receive  one-third  of  the  crops  for 
the  use  of  the  lands*  and  is  to  receive  an- 
fither  one-third  of  the  crops  for  the  use  of 
his  teams  and  farming  equipment,  which  is, 
of  course,  the  same  thing  as  receiving  two- 
thirds  of  the  crops  for  the  use  of  the  lands, 
horses,  farming  equipment;  etc. 

These  farms  were  operated  under  this 
lease  until  July  17,  1917,  when  the  lessor 
conveyed  the  upper  farm  to  the  plaintlfts, 
subject,  however,  to  the  terms  of  the  lease. 
After  th<e  plaintiffs  became  the  owners  of  the 
upper  farm,  they  stepped  Into  the  shoes  of 
the  original  landlord  In  so  far  as  that  term 
was  concerned,  and  the  Neece  brothers  con- 
tinued to  operate  both  farms  under  the  terms 
of  the  lease,  employing  the  machinery  and 
farming  equipment  mentioned  In  the  original 
lease  for  that  purpose.  The  one-third  of  the 
crops  was  delivered  to  the  plaintiffs  instead 
of  to  Stracban,  the  original  lessor.  On  May 
11,  1918,  Stradtan  conveyed  the  remainder 
of  the  land,  to  wit,  the  lower  farm,  together 
with  all  of  the  above-mentioned  tanning  ma- 


chinery, horses,  cattle,  etc;,  to  the  defendants' 
vendor.  At  about  the  same  time  Strachan 
assigned  to  defendants'  vendor  all  his  in- 
terest in  the  lease.  Tbe  Neece  brothers,  the 
tenants,  continued  to  operate  under  the  terms 
of  their  lease  until  on  or  about  the  1st  day 
of  October,  1918,  when  they  and  the  plaintiiflEs 
entered  Into  an  agreement  whereby  the  orig- 
inal lease,  in  so  far  as  the  upper  place  was 
concerned,  was  canceled  and  annulled  and 
possessioo  of  that  place  was  turned  over  to 
the  plaintiffs.  They  entered  into  actual  pos- 
session about  the  1st  of  October,  1918-;  but 
In  a  few  days  plaintiffs  were  ousted  by  de- 
fendants, who  proceeded  to  plow,  cultivate, 
seed,  and  otherwise  operate  both  the  upper 
and  lower  farms.  On  October  12, 1918,  Neece 
brothers  informed  the  defendants  that  they 
would  not  further  operate  either  of  the  farms 
and  would  surrender  tbe  possession  of  the 
lower  farm  and  all  the  machinery  and  farm 
equipment  covued  by  the  original  lease,  to 
them.  After  some  controversy  concerning 
the  surrender  and  some  effort  on  the  part 
of  the  defendants  to  persuade  Neece  brothers 
to  continue  the  operations,. they  met  and  di- 
vided the  stock  as  provided  in  the  lease,  and 
all  machinery,  tools,  implements,  and  ap- 
pliances covered  by  the  original  lease  and  the 
lower  farm  were  given  Into  the  possession 
of  the  defendants.  At  that  time  the  defend- 
ants requested  Neece  brothers  to  assign  to 
them  all  of  their  Interest  In  the  Stracban 
lease,  which  request  Neece  brothers  agreed 
to  cmnply  with,  but  thereafter  failed  or  re- 
fused so  to  do.  Immediately  after  tbe  de- 
fendants had  dispossessed  the  plaintiffs  of 
the  upper  farm,  the  latter  gave  the  usual  no- 
tice to  the  fonner  demanding  possession. 
This,  defendants  refused,  and  this  suit  fol- 
lowed. The  case  was  tried  to  the  court  with- 
out a  jury.  The  testimony  took  a  very  wide 
range.  The  trial  court  found  for  the  plain- 
tiffs and  entered  judgment  accordingly.  The 
defendants  sued  out  a  writ  of  certiorari  for 
review  by  this  court,  of  the  proceedings  In 
the  trial  court,  and  the  record  Is  now  be- 
fore us. 

It  must  at  all  times  be  kept  In  mind  that 
the  only  question  involved  In  this  action  is 
the  pos^ssion  and  right  to  possession  of  the 
nipper  farm. 

[1]  It  is  contended  by  defendants,  as  we 
understand  them,  that  the  instrument  called 
a  farm  lease  Is  of  a  dual  character,  being 
a  combined  lease  and  joint  adventure;  that 
so  far  as  it  undertakes  to  lease  the  land 
Iteelf  it  creates  the  relatlon^lp  of  landlord 
and  tenant,  but  In  so  far  as  It  affects  the 
farm  equipment  and  the  use  thereof  it  cre- 
ates a  joint  adventure;  that  the  Joint  ad- 
T^ture  feature  of  Qie  Instrument  could  not 
be  terminated  by  agreement  between  Neece 
brothers,  the  tenants,  and  the  plaintiffs;  at 
any  rate,  it  could  not  be  terminated  so  as  to 
affect  any  rights  which  the  defpodants  mlfiht 
have  by  virtue  of  the  Joint  adventure  reJa- 
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tionshlp;  Out  defoidants  bad  the  right  to 
have  their  equiiunent  used  on  the  plaintiffs' 
land  and  thus  made  to  earn  one-third  of  the 
crops;  and  when  Neece  brothers  refused  to 
so  use  the  equipment  the  defendants  had  the 
right  to  nee  the  same  on  plaintllTs'  farm,  and 
consequently  they  had  the  right  to  the  pos- 
session of  that  land  in  order  to  make  sach  use 
of  their  equipment  The  plaintiffs  contend 
that  the  contract  was  a  simple  lease  creating 
only  the  relation  of  landlord  and  tenant 

We  agree  with  the  finding  of  the  trial 
court  to  the  effect  that  plaintiffs  were  In  the 
actual  possession  of  their  farm  on  the  1st 
day  of  October,  1918,  and  remained  in  pos- 
seaslon  until  about  October  12,  1918,  when 
they  were  dispossessed  by  the  defendants. 

The  courts  and  authorities  have  not  yet 
laid  down  any  Tery  certain  definition  of  a 
Joint  adventure,  nor  have  they  established 
any  very  fixed  or  certain  boundaries  there- 
of; but  graerally  they  have  been  content 
to  determine  whether  the  giv&x  or  conceded 
facts  in  a  particular  case  constitute  the  re- 
lationship of  Joint  adrenturers  or  copartners. 
Generally  speakiag,  the  authorities  seem  to 
hold  that  a  Joint  adventure  very  closely  re- 
sembles a  copartnership,  end  that  the  rules 
of  law  governing  the  latter  are  generally 
applicable  to  the  former.  It  is  conceded  that 
a  Joint  adventure  creates  a  close  and  even 
fiduciary  r^tionship  between  the  parties, 
and  that  whether  an  instrument  establishes 
the  relationship  of  landlord  and  tenant  or 
Joint  adventurers  or  copartners  Is  to  be  as- 
certained from  the  contract  IS  R.  O.  Li  p. 
500  et  seg. ;  23  Oyc.  453  et  seq.;  Shram, 
Adm'r,  v.  Simpson.  165  Ind.  160,  57  N.  B. 
708,  49  L.  B.  A.  702;  Westcott  v.  Oilman, 
170  Cal.  662,  160  Pac.  TTI,  Ann.  Cas.  1916E, 
440  and  notes;  Brotherton  v.  Gilchrist,  144 
Hlch.  274,  107  N.  W.  890,  IIB  Am.  SC.  Bep. 
397  and  note. 

A  carefol  study  of  fba  written  Instrument 
involved  In  this  case  convinces  ns  ttiat  it  Is 
noOilng  more  nor  leu  than  a  simple  lease 
creating  tally  the  lelatifuulhlp  of  landlord  and 
tenant,  and  that  it  lacks  many  of  tbe  ea- 
sentiali  of  a  cf^artnershlp  or  Joint  advra- 
tnra.  Almost  everytiilng  in  the  instmmait 
shows  that  it  was  the  Intration  of  tbe  parties 
to  execute  a  lease,  and  that  only.  By  the 
instrument,  Stradian  leased  to  Neece  iKothers 
two  certain  farms  owned  by  him,  for  the  use 
of  wbidi  lands  be  was  to  twelve  one-Qiird 
of  tbt  aaifa.  Stracihsn  also  leased  or  hired 
to  Neece  brothers  a  complete  farming  equip- 
ment, such  as  horses,  harness,  plows,  har- 
rows, etCi  txH  the  nse  of  which  be  was  to  be 
paid  an  additional  one-third  of  tb%  crops 
to  be  raised.  Tbe  tenants  were  to  do  all  of 
the  work  and  be  at  all  of  tbe  expense  of 
operatlns  the  fbnn.  They  bad  no  author- 
ity to  hire  fnrm  help  and  charge  any  portion 
of  the  expense  to  the  lessor,  nor  did  the 
lessor  have  any  authority  to  create  any  in- 
debtedness concerning  the  operation  of  the 


farm.  Stradian  was  to  be  at  the  expense 
for  the  upke^  end  repair  of  all  the  farming 
equipment  He  was  to  furnish  certain  seed, 
but  It  was  to  be  returned  to  him  in  kind. 
The  tenants  were  expressly  prohibited  from 
assigning  the  lease  or  subletting  it  and  were 
to  surrender  the  premises  in  good  cwdltira 
at  the  termination  of  the  lease.  They  were 
expressly  prohibited  from  Incumbering  the 
crops  or  disposing  of  the  same.  The  lessor 
reserved  the  right  to  go  upon  the  land  and 
use  It  in  any  way  whidi  was  not  Inconsistent 
with  the  uses  to  which  the  tenants  desired 
to  put  the  same  under  their  lease.  The  ten- 
ants were  expressly  forbidden  to  permit  any 
liens  for  work  or  otherwise,  and  finally  it 
was  agreed  ttiat  the  lessor  might  terminate 
the  lease  should  the  tenants  fail  to  faith- 
fully live  up  to  its  terms.  There  was  nothing 
In  the  agreement  whereby  the  losses.  If  any, 
were  to  be  shared.  These  provisions  of  the 
lease  are.  In  our  Judgment  wholly  Incon- 
sistent with  the  idea  of  a  copartnership  or 
J<^t  adventore.  These  questions  are  very 
intelligently  discussed  in  the  case  of  Z.  C. 
Miles  Oo.  V.  Gordon.  8  Wash.  442,  36  Pac. 
260,  where  the  court,  speaking  through  Chief 
Jnstlos  Dunbar,  ssid: 

"It  Beems  to  us  that  this  sgreement  cannot  be 
eonitrued  to  be  a  (brmation  of  a  partoershlp  in 
any  sense.  It  purports  to  be  a  lease.  It  is  re- 
cited in  the  Instrument  itself  that  It  Is  a  lease, 
and  while  of  course  8Q<±  recitation  would  not 
make  it  a  lease  if  the  elements  of  partnership 
were  in  the  agreement  yet  it  seems  to  as  that 
these  elements  are  entlrdy  wanting.  Leases 
which  provide  for  a  divisioa  of  the  profits  are 
of  common  occuirence  in  tha  business  world. 
•  •  • 

"It  is  true  tliat  there  Is  an  agreement  here 
to  share  the  profits,  but  on  the  other  hand  there 
is  no  agreement  to  share  the  losses,  which  Is  the 
ordinary  test  of  a  partnership.  We  know  of  no 
reason  why  a  person  who  has  a  house,  or  a  farm, 
or  any  other  character  of  property  which  he  is 
desirous  of  leasing,  shall  not  be  allowed  to  make 
bis  own  terms  as  to  what  the  payment  shall  con- 
i&st  o^  wbethor,  In  the  case  of  a  farm.  It  shaU 
be  for  one-half  of  the  gross  amonnt  of  grain 
raised,  or  for  one^alf  of  tbe  amount  of  grain 
railed  after  tbe  expense  of  patting  in  and  har- 
vesting the  crop  are  deducted,  or  for  a  certain 
numbw  <rf  bnshels  of  grain  without  regard  to  tha 
amount  raised,  or  for  a  certain  spedfled  sum  of 
mtmey.  In  each  instance  the  amount  agreed 
upon  Is  intended  as  a  payment  for  the  use  of 
tbe  premises ;  and  in  the  case  at  bar  it  seems 
tiiat  nothing  more  Is  Imported  into  Qds  contract 
than  la  goteraUy  found  in  contracts  <tf  lease." 

In  tbe  case  of  Parkm  t.  Fragos,  48  nb 
487,  the  court,  in  construing  a  contract  sim- 
ilar to  the  one  involved  bere,  said: 

"Over  this  entire  country  we  see  that  farmers 
lease  thdr  lands  for  agricultural  purposea,  and 
agree  to  receive  a  third  or  other  portion  <^  the 
products  of  the  soil  and  the  labor  of  the  tenant 
as  a  paymmt  of  the  rent  Again,  it  not  unfr» 
quently  occurs  that  the  owner  of  ttie  soil  for* 
nishes  the  land,  tiie  teams,  implements  and  the 
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Med;  whUat  aiioUter  itarforniB  tiw  labor,  and 
ther  divide  the  product  according  to  the  terms 
of  thdr  agreement,  and  no  one  ever  imagined 
tfaat  In  ^ther  daw  of  sncb  cases  the  puties 
bacame  in  any  asnas  eopartinn." 

In  the  case  of  Shrum,  Adm'r,  t.  Simpson, 
supra,  the  court,  lu  construing  a  slmUar 
contract,  said: 

"There  are  obvious  reasons  for  holding  that 
farm  contracts,  or  sgricultural  agreements,  by 
which  the  owner  of  lands  contracts  with  another 
that  sudi  lands  shall  be  occupied  and  cultivated 
by  the  latter,  eadi  party  famishing  a  certain 
propotion  of  the  seed,  implements,  and  stock, 
and  that  the  prodncti  shall  he  divided  at  the 
«id  of  a  given  term,  or  sold  and  the  proceeds  di- 
vided, shall  not  be  eonstmed  as  creating  a 
partnership  between  the  parties.  Such  agree- 
ments are  common  this  country,  are  usnal^ 
very  informal  In  their  character,  often  resting 
in  parol  as  in  the  present  case.  In  the  absence 
of  stipulations  or  evidence  clearly  manifesting 
a  contrary  purpose,  it  will  not  be  presumed 
that  the  parties  to  such  an  agreement  intend  to 
assume  the  important  and  intricate  responsibil- 
ities of  partners,  or  to  incur  die  inranveniences 
and  dangers  frequently  Inddent  to  that  rela- 

UOB." 

To  the  same  effect,  see  the  foUonlng  cases : 
Cedarberg  v.  Guernsey,  12  S.  D.  77,  80  N.  W. 
159 ;  Musser  r.  Brink,  68  Mo.  242 ;  Dlxon  t. 
Niccolls,  39  111.  372,  89  Am.  Dec.  312;  Al- 
wood  V.  Ruckman,  21  III.  200;  Bowers  v. 
Graves  &  Vinton  Co.,  8  S.  D.  385,  66  N.  W. 
981 ;  Day  v.  Stevens,  88  N.  C.  83,  43  Am.  Rep. 
732;  Reeves  t.  Hatinan,  65  N.  J.  Law,  249, 
48  Atl.  1018;  Quackenbush  r.  Sawyer,  64 
Cal.  439;  Warner  v.  Abbey,  112  Mass.  355; 
Chapman  v.  Eames,  67  M&  452. 

Tbe  cases  relied  upon  by  the  defendants 
to  show  that  this  contract  created,  at  least 
in  pavt,  a  Joint  adv«iture,  are,  In  our  judg- 
ment, very  different  in  thdr  tacts  from  the 
case  at  tiar. 

The  case  of  Wetmore  t.  Crouch,  150  Mo. 
671,  51  B.  W.  738,  dted  by  defendants;,  was 
an  Instance  where  the  plaintiff  advanced  to 
the  defendant  $250.  to  be  invested  for  their 
Joint  Interest  In  options  on  certain  real  es- 
tate. If  the  venture  was  a  failure,  the  de- 
fendant was  to  return  one-half  of  the  money 
advanced;  otherwise,  the  profits  were  to  be 
divided  between  the  parties.  Under  these 
facts  it  would  ai^ear  to  be  unqnesticaied 
that  a  partnership  or  Joint  enterprise  rela- 
tionship was  created. 

The  case  of  Baker  v.  Keerer,  130  Ga.  257, 
60  8.  £X  651,  died  by  defendants,  did  not 
determine  whether  the  contract  there  being 
inquired  Into  created  a  partnership.  Joint 
adventure,  or  other  character  of  relation. 

In  the  case  of  Bedolla  v.  Williams,  15  Cal. 
Ae^.  788,  115  Pac  747,  cited  by  defendants, 
the  court  expressly  found  It  unnecessary  to 
determine  whether  the  agreement  constituted 
a  partnership  or  a  Joint  adventure. 

In  the  case  of  Zech  v.  Bell,  94  Wash.  344, 
162  PtLC  863,  the  facts  were  that  it  was 


agreed  between  Uie  parties  Out  the  appellant 
should  obtain  a  eontiact  to  do  certain  work 
and  he  would  pay  certain  of  tbe  bUls,  and 
tbe  respondoit  should  do  tbe  work;  and  tliat 
the  profits  should  be  divided.  The  court 
h^d  that  the  agreement  created  a  Joint  ad- 
veatnre. 

In  tbe  case  'of  Bane  v.  Dow,  80  Vash.  681,. 
142  Pac.  28,  the  respondents,  who  were 
brokers  living  In  Nevr  Yatk  OUjt  controlled 
certain  Importing  bnsinesK  Tbey  entered' 
into  a  omtract  wiOi  appellants  by  tbe  terms- 
of  which  they  directed  this  business  to  be 
turned  over  to  ^tpellants,  and,  after  cffitalni 
deductions,  there  was  to  be  an  equal  divi- 
sion of  the  returns.  Tbe  court  held  that  tbe 
agreement  constituted  a  Joint  adventure. 

The  Jacfcs  in  each  of  these  cases  are  vastly 
different  from  the  fiicts  in  tbe  case  at  bar; 
In  truth,  the  distlnctlMiB,  to  our  mind,  are 
so  plain  and  palpable  that  they  serve  wedl 
to  show  tlie  difference  betweoi  an  ordinary 
lease  contract  and  a  Joint  adventure 

[>]  It  should  be  k^  fB  mind  that  only 
Neece  brothws  were  tbe  t^iants,  and  that 
they  only  had  tiie  rlc^t  at  possession,  ^niey 
did  not  assign  to  defendants  their  lease,  nor 
right' to  possession  hy  virtue  thneof.  De- 
fendants were  never  the  lessees,  nor  as- 
signees, of  tbe  lease,  and  ther^ore  could 
never  have  been  entitled  to  posseaaion  against 
the  obJectUau  of  the  plaintiffs.  Nor,  for  that 
matter,  could  th^  have  bec(mie  the  lawful 
as^gnees  of  tbe  lease,  because  that  Instro* 
ment  expressly  provided  against  any  assign- 
ment The  right  to  have  Neece  toothers  use 
their  equipment  on  plaintiffs*  lands  did  not 
give  defendants  thnnsdves  any  right  to  pos- 
sesslim  of  those  lands.  Th^  were  In  ttie 
same  position  Strachan  was  after  he  had 
sold  the  upper  place  to  plaintiffs,  retaining 
all  the  rest  of  the  leased  proportar ;  and  cer- 
tainly Stradian  would  not  have  been  In  posi- 
tion to  legally  hold  possession  of  the  laud 
he  had  sold.  When  the  plaintiffs  purdiased 
the  upper  form,  they  became  the  landlords  as 
to  that  farm,  and  tb«e  Is  no  reason  why 
they  might  not  make  an  agreement  with  the 
tenant  for  tbe  annulment  of  tbe  lease.  It 
may  be  that  under  the  terms  of  the  tease 
Neece  brothers  were  bouild  to  use  defendants' 
fiirmlng  equipment  In  operating  the  plain- 
Uffs'  lands,  during  the  term  of  the  orlgfaial 
lease.  If  so,  Qien  it  would  seem  that  tbe 
Neece  brothers  have  violated  their  agree- 
ment with  the  defendants  and  would  be  liable 
to  the  defendants  In  damages.  In  any  event, 
we  bold  that  the  plaintiffs  were  in  the  actual 
possession  of  their  land,  and  tbaX  they  were 
ousted  by  the  defendants,  and  that  they  are 
entitled  to  possession  as  against  tbe  defend- 
ants; and  therefbre  the  Judgment  under  re- 
view must  be  affirmed. 

It  is  so  ordered. 

HOLCOMB,  C.  J.,  and  PULLERTON, 
PARKER,  and  MOUNT,  JJ..  concur. 
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8TATB  ex  reL  BIcMILLAN  t.  MILLEB, 
Ooimt7  Auditor.   (No.  1686&) 

(Suitteme  CJourt  of  Wuhiugton.   Oct  8,  1919.) 

1.  LniiTATiOH  or  AcnoNB  ^928(1)— Thbeb- 

TKAB  mXTUTK  AFPLIEB  TO  OBUQATZOK  OF 
OOUBTT    TO    PAT    COlOtlSSIOirXB'a  8ALABT 

TOB  SEBTIOES. 

The  obligadoQ  of  a  coanty,  ander  Bern. 
Code  1915,  S  4037,  to  pay  a  county  commis- 
Bioner-  for  aervices  readered  by  him  bb  such, 
becomea  contractual  in  ita  nature  on  the  rendi- 
tion of  auch  services,  so  that  the  three-year 
statute  of  limitations  (section  1B8)  gOTuna  as 
to  the  time  within  which  he  is  required  to 
seek  recovery. 

2.  LiUITATION  or  AOTIONS  ^9^(2>— ACCBU* 
AL  OF  CAUBB  or  ACTIOH  TOB  SALABT  OF 
COVNTT  COUUISSIONEB. 

Under  Rem,  Code  1916,  J  4075,  on  the  first 
Monday  of  each  month  a  right  of  action  ac- 
crued to  a  County  commissioner  entitling  him 
to  seek  relief  in  the  courts  to  recover  his  sal- 
ary, fixed  by  section  4087,  earned  daring  ihe 
prarioue  month,  so  that  the  statute  of  limita- 
tion began  to  run  a^nst  him  <m  such  dates. 

Department  2. 

Appeal  from  Superior  Oonrt,  Wbatoom 
County ;  Ed.  E.  Hardin,  Jo^ce. 

Mandamus  by  Uie  State  of  Washington, 
on  the  relation  of  J.  B.  HcMIUul.  against 
James  A.  Miller,  aa  Auditor  of  Whatcom 
County.  From  the  Judgment;  relator  and 
defendant  both  appeal.  Affirmed. 

Walter  B.  Whitcomb,  of  BelUngham,  for 

ap[>ellant. 

Loomls  Baldrey  and  Franl£  W.  Badley, 
both  ot  Belllngham,  for  respondent 

PARKER,  J.  The  relator,  McMillan,  com- 
menced thlis  action  In  the  superior  court  for 
Whatcom  oounQr  seeking  a  writ  of  mandate 
to  compel  the  auditor  of  that  county  to  issue 
to  him  a  warrant  in  compliance  with  an 
order  of  allowance  made  by  the  board  of 
county  commissioners  for  a  balance  of  $3,050 
claimed  to  be  due  him  for  services  rendered 
as  county  commissioner  during  the  period  of 
approxlmntely  four  years  from  January, 
191P,  to  October,  1918,  Inclusive.  The  supe- 
rior court  awarded  recovery  to  McMillan  in 
the  sum  of  $2,400  and  caused  to  be  issued 
its  writ  of  mandate  directing  the  county  au- 
ditor to  Issue  a  warrant  accordingly.  The 
court  rested  its  judgment  upon  the  theory 
that  all  but  $2,400  of  McMillan's  claim  was, 
at  the  time  of  Its  allowance  by  the  board  and 
at  the  time  of  the  commencement  of  this 
action,  barred  by  the  three-year  statute  of 
limitations.  From  this  disposition  of  the 
cause  McMillan  has  appealed,  contending 
that  no  part  of  his  claim  was  barred  at  the 
time  of  its  allowance  by  the  board  and  the 
commencement  of  this  action.   The  auditor 


has  also  appealed,  eonten^g  ttiat  fbe  two- 
year  statute  of  limitation  is  ontrolling  to 
this  case,  and  that  all  of  that  portion  of 
McMillan's  claim  accruing  more  than  two 
years  prior  to  its  allowance  by  the  board  and 
commencement  of  this  action  la  barred. 

The  controlling  facts  are  not  In  dispute  and 
may  be  snmmarlzed  as  follows:  From  Janu- 
ary 11,  1916,  until  the  commencement  of  this 
action  in  the  superior  court  on  December  3, 
1918,  Mddlllan  was  a  duly  elected,  qualified, 
and  acting  commissioner  of  Whatcom  county. 
That  county  was  at  all  the  times  in  question 
a  county  of  the  fifth  class,  and  It  Is  here  con- 
ceded by  counsel  on  both  sides  that  McMillan 
was  entitled  to  receive  for  his  services  as 
such  commissioner  compensation  payable  by 
the  coim^  at  the  rate  of  $1,800  per  year  as 
provided  by  section  4037,  Rem.  Code.  For 
services  rendered  by  McMillan  as  commis- 
sioner during  each  of  the  months  from 
January,  1915,  to  October,  1918,  he  was,  be- 
tween the  1st  and  7th  days  of  each  of  the 
following  months,  respectively — and  we  as- 
sume on  the  first  Mondays  thereof— paid  for 
such  services  upon  a  per  diem  basis  sums 
averaging  $83.33  for  each  of  such  previous 
month's  services.  During  his  three  years' 
service  from  November,  1915,  to  October, 
1918,  Inclusive,  he  was  so  paid  for  tievea 
months*  services  in  each  of  those  years  $^ 
per  month  and  for  one  month's  service  in 
each  of  those  years  $65  per  month,  which, 
it  will  be  noticed,  resulted  In  his  receiving 
$1,000  for  services  rendered  in  each  of  those 
three  years,  being  $800  less  than  he  was  la 
law  entitled  to  in  each  of  those  years.  He 
was  paid  in  substantially  the  same  manner 
as  to  times  and  amounts  of  payments  for 
the  portion  of  the  period  here  in  question, 
from  January  to  October,  Inclusive,  in  the 
year  1015.  McMillan  was  so  paid  for  bla 
services  as  commissioner  because  of  what  la 
here  conceded  to  be  a  mistake  of  law  on  the 
part  of  the  county  officers,  including  himself, 
that  a  county  commissioner  of  Whatcom  coun- 
ty was  oititled  to  receive  compensation  at 
the  rate  of  $5  per  day  for  services  actnally 
rendered  and  in  no  event  to  exceed  $1,000  in 
any  oae  year.  On  December  2,  1918,  McMil- 
lan filed  with  the  board  of  county  commis- 
sioners his  claim  for  a  balance  of  $3,050, 
claimed  to  be  due  him  for  services  rendered 
by  him  as  commissioner  for  the  whole  period 
of  approximately  four  years  here  in  question. 
The  claim  being  allowed  by  the  board  and 
the  auditor  having  refused  to  issue  a  war- 
rant in  payment  thereof  as  ordered  by  the 
board,  this  action  was  commenced  bif  McMil- 
lan on  December  3,  1918. 

The  only  provisions  of  our  statutes  of  limi- 
tation which  could  have  any  application  here 
are,  referring  to  sections  of  Rem.  Code.  Ota 
following: 

"Sec.  155.  •  •  •  Actions  can  only  be 
commenced  within  the  periods  herein  prcaerib- 
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<ii  aetton    iail  have  ao- 


•d  after  tiie  eanse 
cmed.   •   •  • 

"Sac  m  Witlitn  three  jwa.  *  *  *  (S) 
An  aetton  open  a  contract  or  liability,  ex- 
preaa  or  tanpUed,  which  la  not  la  writiiic,  and 
doea  not  arise  oat  of  any  written  inatru- 
nent    •    •  • 

"Sec  165.  •  •  •  An  action  for  relief 
not  hereinbefore  provided  for  shall  be  com- 
menced vithln  two  yeara  after  the  cause  of 
action  shall  have  accrued." 

We  shall  first  determine  whether  the  two- 
year  statute  ot  the  three-year  statute  la  coa- 
trolUog  as  to  ttie  limit  of  time  wltbln  wtal<^ 
McMlUan  was  required  to  seek  recovery  in 
court  of  his  compensation  foUowins  the  ac- 
crual of  his  cause  or  causes  of  acthm  there- 
for. TbiB  question  arises  upon  the  conten- 
tion here  made  on  behalf  of  the  auditor  that 
the  trial  court  erred  to  the  prejudice  of  the 
county  in  awarding  HcMiUan  the  whole  of 
the  unpaid  portion  of  his  compensation  at 
9800  per  year  for  the  three^year  period  from 
November,  191S,  to  October,  191S,  inclusive. 
This  contention  Is  rested  upon  the  theory 
that  the  obllgatkm  €a  the  part  of  the  county 
to  pay  McMillan  compensation  for  his  serv- 
ices as  commissioner,  even  after  the  render- 
ing of  such  services.  Is  not  contractual  In  its 
nature,  elfher  express  or  implied,  and  that 
therefore  the  two-year  statute  Is  oontroUlng. 
Assuming,  then,  for  argument's  sake,  that  the 
words  "contract  or  liability,  express  or  impli- 
ed," found  in  the  three-year  statute  above 
quoted,  refers  exclusively  to  contractual  lla- 
bllltles,  our  problem  Is  reduced  in  Its  last 
analysis  to  the  question  of  whether  or  not  the 
obligation  of  the  county  to  pay  McMillan  for 
his  services,  after  their  rendition,  became  con- 
tractual in  its  nature.  Plainly,  if  such  be 
the  nature  of  the  obligation  the  three-year 
statute  is  controlling  in  this  case,  while  If 
the  obligation  Is  not  contractual  in  its  nature 
the  two-year  statute  is  controlling.  Counsel 
for  the  auditor  invoke  the  general  rule  that 
the  electloa  or  appointment  ot  a  public 
officer  does  not  create  any  omtractual  re- 
lationahip  between  such  officer  and  the  state, 
coonty,  or  municipality  under  which  he  holds 
his  office.  While  this  Is  a  well-establlBhed 
rale  of  law  by  all  of  the  authorities  In  so 
far  as  they  have  come  to.  our  notice,  It  seems 
to  be  equally  well  established  by  no  less  an 
authority  than  the  Supreme  Court  of  the 
United  States  that  upon  the  rendition  of 
services  by  a  public  c^cer,  for  which  serv- 
ices compensation  has  been,  prior  to  the  ren- 
dition thereof,  fixed  by  or  In  pursuance  of 
law  and  so  fixed  remains  unchanged  during 
the  whole  of  the  i)eriod  during  which  sudi 
services  are  rendered,  there  does  arise  an 
implied  obligation  of  a  contractaal  nature 
on  the  part  of  such  state,  coimty,  or  munic- 
ipality to  pay  for  such  services  at  the  rate 
of  compensatitm  so  fixed,  in  the  sense  that 
sach  obligation  cannot  be  impaired  without 
Tifdating  the  guaranty  of  section  10,  art  1, 
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of  the  Constitution  of  the  United  States  that 

"no  state  shall  •   •   •   pass  any   •   ♦  • 

law  impairing  the  obligation  of  contracts. 
*  *   •  >' 

In  the  case  of  State  of  Louisiana  ex  rel. 
Fisk  V.  Police  Jury,  116  U.  8.  131.  6  Sup.  Ct 
329,  29  L.  Ed.  587,  the  Supreme  Court  of  the 
United  States,  having  under  consideration 
the  claimed  right  of  Flsk,  a  district  attorney 
of  the  state,  to  have  levied  a  tax  by  the 
police  Jury  (whidi  was  the  parish  tax-levying 
body  fN>rrespondlDg  to  our  cotmty  commis- 
sioners) to  pay  a  judgment  rendered  in  his 
favor  In  the  state  court  for  compensation 
due  him  from  the  parish,  to  which  he  was 
entitled  imder  the  laws  of  the  state  in  force 
at  the  time  of  the  rendition  of  his  services, 
which  obligation  on  the  part  of  the  parish 
was  in  effect  Impaired  a  subsequent 
amendmrat  to  the  Constitution  of  the  state 
in  that  the  tax-levying  powers  of  the  police 
jury  were  so  Impaired  as  to  In  effect  pre- 
vent raising  sufficient  funds,  as  it  was  claim- 
ed, to  pay  sncb  judgment;  and  the  courts  of 
the  state  for  that  reason  having  denied  to 
risk  the  relief  prayed  for  as  against  the 
police  jury  and  the  parish,  Justice  Miller, 
speaking  for  the  Supreme  Oonrt  of  the  Unit- 
ed States— the  cause  bdng  In  that  court  on 
writ  of  error  to  the  Supreme  Court  of  the 
State  of  Louisiana— «aid: 

"In  answer  to  the  argument  that,  as  ap- 
plied to  plaintiff's  case,  the  constitutional 
provision  impaired  the  obligation  of  his  con- 
tract, the  Supreme  Court  decided  that  his 
employment  aa  attorney  for  the  pariah  did  not 
constitute  a  contract,  either  in  referen<^  to 
his  regular  salary  or  to  his  componsation  "^rf 
fees.  And  this  question  is  tiie  only  one  dis- 
cussed in  the  opinion,  and  on  tiiat  ground  the 
decisioD  rested. 

"It  seems  to  «s  that  the  Suprane  Court 
confounded  two  very  dUFerent  things  in  their 
^seussion  of  tiiis  question. 

"We  do  not  aasert  the  proposition  that  a 
person  elected  to  an  office  for  a  definite  term 
has  any  such  contract  with  the  government 
or  with  the  appointing  body  as  to  prevent  the 
Legislature  or  other  proper  authority  from 
abolishing  the  office  or  diminishing  its  duration 
or  removing  him  from  office.  So,  though  when 
appointed  the  law  has  provided  a  fixed  com- 
pensation for  his  services,  there  Is  no  con- 
tract which  forbids  tile  Legislature  or  other 
proper  authority  to  change  the  rate  of  com- 
pensation for  salary  or  services  after  the  change 
is  made,  though  this  may  include  a  part  of 
the  term  of  the  office  then  unexpired.  Butier  v. 
Pennsylvania,  10  How.  402  (51  U.  S.,  Bk.  18 
L.  Ed.  472). 

"But,  after  the  .services  have  been  render- 
ed, under  a  law,  resolution,  or  ordinance 
which  fixes  the  rate  of  compensation,  there 
arises  an  ImpUed  contract  to  pay  for  those 
services  at  that  rate.  This  contract  is  a  onn- 
pleted  contract.  Its  obligation  is  perfect,  and 
rests  on  the  remedies  which  the  law  then  gives 
for  its  enforc^enL  The  vice  of  the  argu- 
ment of  the  Supreme  Court  of  Louisiana  ia 
in  limiting  the  protecting  power  <^  the  con- 
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Bdtatioiua  prorUoB  asaliut  impaixins  the  ob* 
Ugatlini  ot  OHitruti  to  oxproM  contracta,  to 
q^ifle  agreements,  and  In  reJectluK  that  much 
larger  Clara  In  wUch  one  party  havitis  deliver- 
ed property,  paid  money,  rendered  service,  or 
saffered  loss  at  the  request  of  or  for  the  use 
of  another,  the  law  completes  the  contract  by 
implying  an  obligation  on  the  part  of  the  lat- 
ter to  make  compensation.  Thia  obligation 
can  no  more  be  impaired  by  a  law  of  the  atate 
than  that  arising  on  a  promissory  note. 

"The  case  of  Fisk  was  of  this  character. 
Bis  appointment  as  district  attorney  was  law- 
ful and  was  a  request  made  to  him  by  the 
proper  anthorltj  to  render  the  services  de- 
manded of  that  office.  He  did  render  these 
serrices  for  the  parish,  and  the  obligation  of 
the  police  Jury  to  pay  for  them  was  complete. 
Not  only  were  the  services  requested  and  ren- 
dered, and  the  obligation  to  pay  for  them  per- 
fect, bat  the  measure  of  compensation  was 
also  fixed  by  the  previoas  order  of  the  police 
Jury.  There  was  here  wanting  no  element  of 
a  contract.  ^Dte  Judgment  in  the  conrt  iat 
flie  recoreiy  of  this  cwnpenaatlon  conclnded 
all  these  questions.  Hall  r.  Wisconsin,  103 
U.  S.  10  (Bk.  20  L.  Ed.  306);  Newton  t. 
Com'ts,  100  U.  S.  559  (Bk.  25  L.  Ed.  711). 

"The  provision  of  the  Constitution  restricting 
the  limit  of  taxation,  so  far  as  it  was  in  con- 
flict with  the  act  of  1871,  and  as  applied  to 
the  contract  of  plaintiff,  impaired  Its  obliga- 
tion by  destroying  the  remedy  pro  tanto. 

**It  is  apparent  that,  if  the  officers  whose 
dnty  it  te  to  asBess  the  taxes  of  this  parish 
were  to  perform  that  daty  as  it  Is  governed  hy 
the  law  of  1871,  toe  plalntlEC  would  get  his 
money.  If  not  by  a  first  year's  levy,  then  by 
the  next.  But  the  conetitntional  provision 
has  repealed  that  law,  and  stands  In  the  way 
of  enforcing  the  obllgatifm  of  plaintiff's  eon* 
tract  as  that  obligation  stood  at  the  time  the 
contract  was  made. 

"It  is  well  settled  that  a  provlidon  in  a  atato 
Gonstitntion  may  be  a  law  impairing  toe  ob> 
ligation  of  a  contract  as  well  as  one  fbnnd  in 
an  ordinary  statote.  We  are  of  opinion  there* 
fore  that,  as  it  regards  plalntifTs  case,  tola 
restrictive  provision  of  the  Constltation  of 
1880  does  impair  toe  obligation  of  a  contract. 
Von  Hoffman  v.  Qulncy,  4  Wall  635  (71  U. 
S.,  Bk.  18  L.  Bd.  403) ;  Nelson  v.  St.  Mar- 
tin's Pariah,  111  U.  8.  716  [4  Sop.  Ot  648] 
(Bk.  28  L.  Ed.  674). 

"The  judgments  of  the  Supreme  Court  of 
Louisiana  are  reversed,  and  toe  cases  are  re- 
manded to  that  conrt  for  further  proceedings 
not  incon^stcait  wito  this  opinion.** 

That  dedslon  was  not  dlaaented  from 
any  of  tbe  Justlcei^  and  wA  ttilnk  has  not 
alnco  Ito  roiditlon  been  In  tbe  least  impaired 
as  an  anUuwitatlTe  declaration  that  upon 
the  rendition  of  aerrices  by  a  public  officer 
under  aucb  drcupostances'  Qie  obligation  to 
pay  blm  therefor  becomea  contractual  in  its 
nature.  Counsel  for  the  auditor  rdies  upon 
tbe  lat»  dechdon  of  the  United  Stotes  Su- 
jfr&ae  Court  In  Horley  r.  Lake  Sbore  & 
Hlcblgan  Southern  B.  Oo^,  146  TT.  S.  162,  13 
Sup.  Gt  M,  36  L.  Ed.  925,  as  In  effect  modify- 
ing its  TiewB  so  expressed  In  the  aboTO* 


quoted  language  That  eaae,  however,  in- 
volved (mly  the  Question  of  whether  or  not 
the  obligatlfm  to  pay  a  atatntory  prescribed 
rate  of  Interest  on  jndgmento  roidered  in  a 
state  court  was  cmtractoal  In  its  nature^  In 
tbe  sense  that  such  obUgatlMi  could  not  be 
impaired  by  a  change  of  the  statute  after 
tbe  rendition  of  audi  Judgment*  u  to  fntnre 
accruing  interest  thereon.  It  was  held  that 
such  rate  could  be  so  dianged  without  Im- 
palriiv  any  0(»itractual  obligation,  because 
audi  obUgatlim  was  puredy  statutory  and 
not  contractoaL  We  do  not  tfilnk  Oiat  deci- 
sion evldencea  any  dbange  ot  Ttew  of  the 
Supreme  Court  of  the  United  Stotea  aa^  the 
contractual  nature  of  an  (Obligation  arising 
in  favor  of  an  offica  to  pay  blm  tor  services, 
upon  the  renditlOTi  of  sudi  services,  as  ex- 
pressed In  the  above-quoted  language  fmn 
tbe  nsk  Case;  We  note  that  ttte  decision 
in  the  Morley  Case  was  dissented  from  by 
three  of  tbe  Juatices.  Tbe  following  dedslons 
all  seem  to  recognise  that  tba  obligation  to 
pay  an  officer  for  services  lendored.  there 
being  a  legally  fixed  OHnpenaation  while  aucb 
services  are  being  rendered,  is  an  Implied 
contractual  obligation  wbidi  arises  upon  the 
r«iderlng  of  Qie  services,  thouih  also  recog* 
nizlng  fbe  geausnl  rule  that  there  does  not 
arise  any  contractual  relation  ctf  any  nature 
between  the  officer  and  the  state,  county,  ot 
munidpaUty  which  he  serves,  by  virtue  of 
the  mere  fact  of  his  appointment  or  election 
County  of  Lencaatn  v.  BrinthaU,  29  Pa.  88 
Smith  V.  Mayor,  etc,  of  N.  Y.,  87  N.  Y.  filS 
City  of  Hoboken  v.  Gear,  27  N.  J.  Law,  26&, 
278;  Locke  v.  City  of  Central,  4  Odo.  65,  31 
Am.  Bep.  66. 

In  the  last-dted  case,  quoting  from  the 
New  Jers^  case,  it  Is  said: 

"An  appointment  to  a  public  office,  there- 
fore, either  by  the  government  or  by  a  munici- 
pal corporation,  under  a  law  fixing  toe  com- 
pensation and  toe  term  of  ito  continuance  is 
neither  a  contract  between  toe  public  and  the 
officer  that  toe  service  shall  continue  during 
the  designated  term,  nor  toat  toe  salary  shall 
not  be  changed  during  toe  term  of  office.  It 
is.  St  most,  a  contract  toat  while  toe  part? 
continues  to  perform  toe  duties  of  toe  office 
he  shall  receive  toe  compensation  whidi  may 
from  time  to  time  be  provided  by  law." 

There  can  be  ftmnd  expressions  in  the 
t^-books  and  decisions,  and  even  in  our  own 
dedslons  of  Bartholomew  v.  Springdale.  91 
Wash.  40B,  lOT  Pae.  1090,  Ann.  Cas.  191SB, 
432.  and  Rhodes  v.  Tacoma.  97  Wasta.  341. 
166  Pac.  647,  seonin^  out  of  harmony  with 
this  view  of  the  law;  but  we  think,  whea 
critically  read,  sndi  expresslona  will  have 
been  found  to  have  been  used  In  a  ve^  gen- 
eral sense  without  reterence  to  or  tboui^t  of 
the  particular  problem  wlOi  wbldi  we  are 
here  confuted.  As  to  such  expi^sslons  used 
in  our  own  dedslons  we  think  nme  of  them 
were  in  sudi  connection  with  &ctB  under 
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consideration  as  to  become  stare  dedsts  and 
controlling  in  our  present  Inanlry. 

Coansel  for  the  auditor  calls  our  attention 
to  and  places  reliance  upon  our  dedslon  In 
Douglas  County  v.  Grant  Gonnty,  98  Wasb. 
865,  167  Pac.  928,  wberein  we  held  that  the 
obl^tl<Hi8  of  eaidi  cotmty  to  the  other  touch- 
ing tfadr  pn^p^^  rights  and  debt  obllga- 
titms,  upon  tbe  creation  of  Grant  county  from 
a  portion  of  the  teiritoiy  of  Donglas  county, 
were  not  omtractaal  bnt  pardy  statutory  in 
their  nature,  being  prescribed  and  measured 
by  the  terms  of  tbe  act  (tf  tbe  Legislature 
creating  Grant  conn^  frcnn  a  pOTtlon  of  tbe 
toTitfxry  of  Douslaa  county;  and  bmce  that 
the  two-year  statute  of  limitation  controlled 
In  so  far  as  either  county  had  the  rifl^t  to 
resort  to  the  courts  to  enforce  settlement  of 
Ita  property  rights  and  debt  obUgatlous  as 
between  tbemsdves.  We  do  not  iblnk  that 
decision  Is  contrctlllng  in  this  ease,  since  tiie 
diviston  of  Donglas  county  and  the  creation 
of  Grant  county  was  not  a  matter  of  omtiact 
in  any  Baise»  on  the  pert  of  either,  niur  crald 
cue  become  legolly  llalde  to  ttw  other  upcm 
the  dalm  InTdved  In  ttut  action  save  by 
Tlrtne  ct  the  statute  creating  Grant  ooon^ 
from  a  portion  of  tbe  territory  of  Douglas 
connty. 

[1]  We  now  feel  constrained  to  bold,  in  Oie 
light  of  the  decision  of  the  Supreme  Court  of 
the  United  States  above  quoted  fran,  not- 
witiistan^ng  expresslona  in  the  authorities 
and  ev^  in  our  own  dedsimis  seoningly 
scnnewhat  out  <tf  luumunny  therewith,  that  the 
obligation  on  the  pert  of  Whatcom  county  to 
pay  McMillan  for  services  rendered  by  him 
as  county  commissioner  became  contractual 
in  Its  nature  upim.  the  reodition  of  such  serv- 
ices^ and  that  therefore  Uie  three-year  stat- 
ute goTems  as  to  the  time  within  whldi  he 
was  reanired  to  seek  recovery  in  the  superior 
court  upon  his  cause  or  causes  of  actttm  for 
compensation  for  his  services. 

[2]  When  did  the  stetnte  start  to  run  as 
against  HcHlUan?  While  section  Bern. 
Cod^  Oxai  the  compensation  of  connty  com- 
missioners at  $1,800  per  annum  for  counties 
of  the  class  to  wlildi  Whatcom  county  be- 
longs; In  section  4075,  Rem.  Code,  we  read: 


855 


each  of  said  officers  for  tiie  amonnt  of  salary 
due  him,  under  the  proriaions  of  this  act,  for 
the  preceding  numth:  Frorided,  the  county 
commlsdoners  shall  have  entered  an  order  on 
the  record  Jonmal  empowering  him  so  to  do." 


"The  salaries  of  sach  officers  named  in  this 
act  as  are  entitled  to  salaries  shall  be  paid 
aKmthly  out  of  the  connty  treasury,  and  from 
the  fimds  hereinbsfore  provided,  and  it  shall 
1m  the  duty  of  the  county  auditor,  on  the  first 
Monday  of  each  and  every  month,  to  draw  blfe 
warrant  upon  the  eoontar  treasnrsr  in  favor  of 


This  language,  we  think,  renders  it  plain 
that  there  accrued  to  McMillan  upon  tbe 
first  Monday  of  each  month  the  right  to  re- 
ceive a  warrant  In  payment  for  his  previous 
month's  services.  It  Is  true  this  section 
authorizes  the  county  auditor  to  Issue  such 
warrant  only  upon  order  of  the  connty  cora- 
mlsslwers;  but  It  la  plain,  we  think,  that, 
if  the  county  commissioners  n^lected  to 
make  such  an  order  so  as  to  authorize  the 
issuance  of  such  a  warrant  on  that  day,  he 
would  be  entitled  to  seek  relief  in  the  courts 
compelling  them  to  make  such  order,  as  well 
as  to  compel  the  auditor  to  Issue  warrant  in 
pursuance  thereof.  In  other  words,  It  was 
upon  the  first  Monday  of  each  month  that 
his  right  of  action  accrued  entitling  him  to 
seek  relief  in  the  courts  to  recover  his  salary 
earned  during  the  previous  month.  It  Is 
elementery  law,  as  stated  in  17  B.  G.  L.  749, 
that  *****  a  cause  of  action  accrues 
the  mcMnent  the  right  to  oommoice  an  actUm 
comes  Into  existence." 

We  make  these  observations  In  response 
to  the  contention  that  the  statute  did  not 
commence  to  run  until  the  end  of  each  year 
because  the  salary  is  referred  to  in  section 
4037,  Rem.  Code,  as  being  "eighteen  hundred 
dollars  per  annum.**  We  conclude  that  a 
cause  of  action  accrued  to  McMillan  on  the 
first  Monday  of  each  month  for  compensation 
for  bis  previous  month's  services,  and  that 
section  4037,  Rem.  Code,  only  controls  the 
rate  of  compensation. 

Since  It  appears  that  McMillan's  causes  of 
action  for  each  month's  salary  for  services 
rendered  during  the  three-year  period  from 
November,  1015,  to  October,  1918,  induslve, 
accrued  within  three  years  preceding  the 
commoicement  of  this  action,  and  there  is 
still  due  him  from  the  county  for  suc^  serv- 
ice the  sum  of  $2,400,  and  the  balance  of 
his  claim  Is  barred  by  the  three-year  statute, 
we  conclude  that  the  Judgment  of  the  supe- 
rior court  awarding  him  recovery  In  that 
sum  must  be  affirmed.  Since  both  parties 
have  appealed  and  neither  have  been  success- 
ful here,  neither  will  be  awarded  costs  in  this 
court. 

HOLOOBCB,  a  J.,  and  FULLBRTON, 
BRIDGE  and  ICOUMT,  33^  concur. 
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SOUTHERN  SURETY  CO.  t.  CHRIS  IRV- 
ING PLUMBING  &  HEATING  CO. 
(Na  9340.) 

(Supreme  Coart  of  Colorado.    July  7,  1019. 
ReheariDg  Denied  Oct.  6,  1819.) 

1.  PSXITCIFAX.  AND  8UBBTT  «=»129C1>-PB0TI- 
BEON  TOB  ACTIOIT  IH  WtXXD  TIU  AKD  NO- 
TICE or  DIFAULT  NOT  WAITKD. 

Waiver  la  always  a  qneatloD  of  intention, 
to  be  proved  either  hy  express  declarations 
or  b;  acts  and  omissioos  from  which  it  can  be 
inferred ;  and  hence  the  mere  fact  that  a  snre- 
ty  on  the  bond  of  a  subcontractor,  in  order  to 
avoid  litigation,  offered  to  make  payment  to 
the  general  contractor,  is  no  waiver  of  the  pro- 
visions of  the  boDd  requiring  suit  to  be  brought 
within  time  limited,  and  requiring  notice  of 
default  to  be  given  the  surety. 

2.  PBinOIPAL  AXfD  .SXrioETT  «=»149— EZOUSE 
roB  FAILDBE  TO  SUE  IN  IIXBD  TIICE  INaU7- 

FICIBHT. 

Where  a  bond  signed  by  the  surety  of  a 
subcontractor  required  suit  to  be  begun  within 
a  fixed  time,  held,  that  allegations  and  proof 
as  to  the  general  contractor's  knowledge  of 
claims  against  the  subcontractor,  etc.,  did  not 
excuse  the  general  contractor  for  its  failure  to 
sue  within  die  time  fixed. 

8.  Pbtnoifal  and  subett  «s»123(8)— Fazl- 

UBE  to  NQTIFT  surety  OF  DETACLT  DEIENBE 

TO  ACTION  ON  BOND.  * 

Where  the  bond  given  by  a  subcontractor 
reqaired  notice  to  the  snrety  of  the  subcontrac- 
tor's default  within  30  days,  and  authorized  the 
Borety  to  complete  the  work,  failure  to  give  the 
required  notice  is  a  defense  to  sn  action  on 
tlw  bond. 

Department  1. 

Error  to  District  Court,  City  and  Comity 
of  Denver;  Jolm  I.  Mulllns,  Judge. 

Action  by  the  Chris  Irving  Plumbing  ft 
Heating  Company  against  tbe  Sonthem  Sure- 
ty Company.  Judgment  tor  plaintiff,  and  de- 
faidant  brings  error.  Reversed. 

West  &  Strickland,  R,  Harrison  Field,  and 
V.  T.  Montgomery,  Jr.,  all  of  Draver,  for 
plaintiff  in  error. 

Geo.  F.  Dunklee  and  Edward  V.  Drmklee, 
botb  of  Denver,  for  defendant  in  error. 

TELLER,  J.  The  plaintiff  In  error  was 
snrety  on  a  bond  rtmning  to  the  d^endant  In 
error  to  secure  the  due  performance  of  a 
contract  between  said  plumbing  company  and 
one  Wllhelm,  a  subcontractor  for  a  part  of 
the  work  to  be  done  by  said  obligee  upon  the 
federal  building  in  the  dty  of  Denver.  Wll- 
helm having,  as  the  plumbing  company  con- 
tends, failed  to  comply  with  the  terms  of 
said  contract,  to  the  damage  of  said  obligee, 
It  brought  suit  on  the  bond,  and  had  Judg- 
ment for  the  amount  it  claimed  to  have  paid 


out  on  said  contract  above  the  stipulated 
sum. 

The  bond  contained  a  provision  by  which 
tbe  obligee  was  required  to  notify  the  surety 
la  case  of  the  principal's  default,  such  notice 
to  be  given  promptly  upon  knowledge  ac- 
qtiired  of  such  default,  and  within  30  days 
in  any  event.  It  provided,  also,  that  in  case 
of  such  default  the  surety  should  have  the 
"right  to  assume  and  complete  or  procure 
the  completion  of  said  contract,"  and  that 
the  surety  should  not  be  liatde  to  any  action 
on  the  bond  instituted  later  than  December 
14,  1015.  This  action  was  begun  in  March, 
1917.  The  date  of  the  bond  was  June  ^ 
1914.  The  record  does  not  contain  a  copy 
of  the  contract  secured  by  the  bond. 

A  demurrer  to  the  complaint  on  the  ground 
that  the  suit  was  barred,  because  brought 
snbeeguent  to  tbe  date  limited  in  the  bond 
for  actions  thereon,  and  further  that  the 
complaint  failed  to  allege  the  giving  of  no- 
tice of  the  matters  requiring  notice  to  be 
^ven,  was  overruled.  Defendant  in  errOT. 
to  meet  these  objecttons,  depends  upon  an 
alleged  waiver  of  the  conditions  mentioned. 
However,  neither  the  complaint  nor  the  evl- 
deuce  sustains  that  contention. 

[1]  In  the  cwnplaint  it  Is  alleged  that  an 
agent  of  the  surety  company  was  s^t  to  Den- 
ver for  tbe  purpose  of  ascertaining  and  ad- 
justing the  amounts  due  the  various  credi- 
tors of  Wllbelm  under  said  contract,  and 
that  said  agent  did— 

"on  about  the  Ist  day  of  December,  A.  D.  1916, 
compromise,  adjost,  settle,  and  agree  wMi 
plaintifF  below  and  the  various  creditors  that 
there  were  outstanding  and  unpaid  accounts 
due  fnnn  said  WUhelm  to  the  various  creditors 
in  die  amonnt  of  $2fi80Al.'* 

It  is  also  alleged; 

"That  this  plaintifF  was  unable  to  institute 
any  suit,  action,  or  othei:  proceeding  on  said 
bond  on  or  before  December  14,  1915,  aa  pro- 
vided in  said  bond,  for  the  reason  that  this 
plaintiff  had  no  knowledge  at  or  previous  to 
said  time  that  any  of  the  said  claims  herein  ez- 
ieted,  or  wonld  be  made»  against  this  plaintiff; 
that  this  plaintiff  had  no  knowledge  as  to  any 
claim  of  any  breach  of  the  conditions  of  said 
bond,  or  as  to  whether  there  would  be  any 
liability  of  the  surety  company  on  said  bond, 
until  after  December  14,  1915;  and  that'  this 
plaintiff  had  no  knowledge  as  to  whether  or 
not  eaid  claims,  as  hereinbefore  specified,  were 
legal  claims  and  demands  until  the  same  were 
aadlted.  adjusted, ,  and  consented  to  by  this 
plaintiff  and  the  'defendant  surety  company, 
on  or  about  the  1st  day  of  Deeaaber,  A.  D. 
1916,  as  hereinbefore  pleaded." 

The  evidence  goes  no  farther  than  these 
allegations,  and  fails  far  short  of  establish- 
ing either  a  waiver  of  the  conditions  or  a 
promise  by  the  plaintiff  In  error  to  pay  any- 
thing on  the  account.  The  evidence  shows, 
simply,  that  the  surety  company,  lu  orAet  to 


4s9For  othw  cases  see  mum  topic  snd  KBY-NVHBER  In  all  Ker-Nombered  Dlgartn  and  lodnes 


Digitized  by 


Google 


Oola) 


dTT  AND  OOUKTT  OP  DENVER  t.  BOWEN 

au  p.) 


8S7 


ETold  Udgatlon,  asslated  ttte  plumbing  com- 
pany  to  secure  rednctions  on  the  accoonts. 
and  offered  $400  as  a  contribution  to  the 
payment  thereof,  whldi  offer  was  rejected. 

Waiver,  unlUce  est(q>pel.  Is  always  a  aues- 
tlon  of  Intention,  to  be  proved  either  by  ex- 
press declaratlona  or  by  acts,  or  omissions, 
from  which  It  may  be  Inferred.  There  is 
no  evidence  of  Intention  to  waive  any  of  the 
conditions  of  the  bond. 

[2]  Neither  are  the  allegations  as  to  plain- 
tiff's knowledge  of  claims  against  Wiltaelm 
an  excuse  for  not  b^^lnning  the  action  with- 
in the  time  limited  ther^or.  Wilh^  was 
a  subcontractor  of  the  plaintiff,  and  itml^t 
reasonably  be  required  to  ascertain  the  state 
of  his  account  with  materialmen  and  blB 
employes. 

[3]  No  excuse  Is  offered  for  the  failure  to 
notify  the  sarety,  and  permit  It  to  complete 
the  work  nnder  the  contract  That  Is  not 
a  mere  technical  violation  of  the  bond;  It 
is  a  substantial  wrong.  Possibly  the  surety 
might  have  completed  the  work  at  less  ex- 
pense than  was  incurred  for  that  purpose. 
Having  deprived  the  surety  of  that  right  se- 
cured by  the  agreonent  defendant  In  error 
Is  in  no  position  to  demand  reimbursement 
for  the  funds  it  paid  oat  to  cunplete  the  con- 
tract 

There  are  other  errors  assigned,  wMch 
appear  to  be  good;  bat,  since  tlie  plaintiff 
has  no  right  action,  they  need  not  be  dis- 
cussed. 

The  jodgment  Ii  reversed. 


OABBIOUES,  a 
cnr. 


and  BtTRKD,  J,  oon- 


(17  Colo.  US) 

OITT  AND  COUNT!  OF  DBNVBB 
BOWENetaL   (No.  9196.) 

(Supreme  Court  <tf  Oolorado.  July  7, 1919.  On 
Rehearing  Oct.  6,  1919.) 

1.  PUADINQ  «a»ll— UXiTZlUTB  VAOTB  OSlitTO 
BB  PLEADED. 

Only  ultimate  facts,  and  not  oridentlary 
facts,  are  to  be  pleaded. 

2.  PuuDiNG  «s9li~How  manuTK  rAoxs 

DBTKBUinED. 

The  principal,  if  uot  the  only,  way  to  deter- 
mine what  Is  an  nItimaCe  fact  nquired  to  be 
pleaded,  la  1^  precedent. 

8.  ComajLon  «»888(D-4£bihod  of  plsad- 
mo. 

Tlw  way  to  i^ead  a  eontnet  of  defendant  Is 
to  aUese  that  defendant  made  It. 

4.  MnitlCIFAL  OOBFOBATIOKS  «=»254  —  Au- 
THOBITT  or  PARK.  GOIUIIBSION  TO  UAKS  COH- 
TUCT  SUKD  OH  NEED  HOT  BS  PLB&DED, 

Complaint,  allying  that  defoidanc  city 
through  it*  park  commission  made  a  certain 
contract,  need  not  plead  the  commission's  aiH 


thority,  nor  other  matters  of  evidenee  leQulslts 
to  a  valid  contract 

6.  CoNTBAOTs   4»332(3)  —  Pkrtobmancb  or 

OOKDITIONS  PBECBDENT  UUST  BB  PLEADED. 

Fulfillment  of  conditions  precedent  express- 
ed in  contract  sued  on  must  be  pleaded. 

6.  Customs  and  ubaqeb  ^=9l3— AaBBEUBirr 
OF  cnr  TO  ruBNisu  in  pabe  "vsual  and 
custoicabt"  music  oonstbued. 

The  words  "asual  and  customar;,"  in  pro- 
vieion  of  contract  granting  exclusive  ice  cream 
privileges  at  paviliona  and  boating  privileges  on 
lake  in  city  park,  that  <itj  will  famiah  the 
usual  and  customary  music,  both  as  to  amount 
and  quality,  do  not  refer  to  usage  or  custom 
in  the  techidcal  legal  sense,  but  to  the  ordinary 
and  usual  practice  of  the  city  In  the  park,  and 
require  the  music  to  be  at  tiie  same  ^aces  as 
before. 

7.  OoimAon  #s»148— Must  be  beaeorablt 
oonaiECED. 

A  contract  like  a  law,  must  be  reasonably 

construed  to  fulfill  Its  purpose. 

8.  Dauaoeb  ^s»40(3)— Fob  lobs  or  businebs 
beoovebablb. 

That  the  extant  of  lees  of  buainees  as  an 
eleoient  of  damages  cannot  be  exactly  deter- 
mined does  not  prevent  recovny  oo  acoonnt 
thereof. 

9.  Municipal  coepobatiohb  «s>721(S)— (3oEr- 
tbaot  pob  cohcessionb  in  fabk  and  roE 

BEQUUTION  or  BUSINESS  OOMSIBUBD. 

Provision  of  contract  granting  ice  cream  and 
boating  privileges  In  city  park,  tliat  the  park 
commission  may  make  orders,  rules,  and  tegu- 
lationa  concerning  the  conduct  and  management 
of  the  privileges  and  business  of  tlie  concea* 
siooaires  under  the  contract  refers  only  to 
such  business,  and  does  not  include  any  r^ula- 
tion  which  will  take  away  the  mudc,  which  the 
city  agreed  to  furnish  as  osuaL 

10.  MUNIOIPAZ,  OOBPOHATIOHS  «B»721^  — 
CONCEBSIONB  IN  FABK  WITHIN  POWXB  OW 
PABK  COMMISSIOll. 

Provision  of  contract  of  city,  through  park 
commission,  granting  ice  cream  and  boadng 
privileges  in  park,  that  city  should  furnish 
music  as  usual.  Is  not  beyond  the  power  of  the 
commiHsion,  as  surrendering  the  regulation  of 
the  park ;  management  of  tike  peril  not  bdng  a 
government  function. 

On  Reb  earing. 

11.  Appeal  and  ebbob  «s»301  —  Complaint 
hot  qnesnoned  in  motion  fob  new  tbial 
not  betiewable. 

Under  Supreme  C^rt  Rule  19  of  1914  (148 
Pa&  xviii).  as  well  ss  under  Rule  8  of  1917 
(m  Pact  vlQ*  the  Buffldeney  of  the  eomplaiii^ 
not  having  ben  qncstioiied  in  motion  to  nsw 
trisl,  cannot  be  cuisidwed  mi  appesl. 

12.  PLEADINQ  «=»403(3)— Omission  in  com- 
plaint CUBED  BT  ADMISSION  IN  ANSWEB. 

Admission  in  answer  of  defendant  dty.  that 
she  "entered  into"  the  contract  in  question  is 
one  of  ultimate  fact  and  cures  want  of  allega^ 
tiOD  in  the  complaint  it  there  should  be  one, 
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of  anrthlnff  mimhut  to  miction  or  Talldata 
the  contract. 

18.  PuuDma  «s»S12  —  Execution  or  con- 

TBAOT  NOT  BHOWINa  8IONATUBE  ADUITTBD 
IN  AN8WEB. 

Tbat  copy  of  contract  aiied  on  set  forth  in 
annrer  of  defendant  dty  does  not  show  sig- 
natnn  of  the  mtTor  cannot  oreieome  the  ad- 
miadom  In  answer  of  the  nltimate  fact  that 
defendant  **entered"  Into  the  contract. 

Department  2. 

Brror  to  District  Ooart,  City  and  Oonntr 
ot  DenTOr;  Charles  O.  Butler,  Jadg& 

Action  by  Thomas  B.  Bowen  and  another 
against  the  City  and  County  of  Denver. 
Judgment  for  plalnttflh,  and  defiendant  brings 
error.  Affirmed. 

James  A.  Harsh,  Xbomas  H.  Olbson,  and 
WllUun  B.  Kennedy,  all  of  Denver,  for  plato- 
tlfl  In  error. 

Henry  If  cAlUstor,  Jr.,  and  Qeone  B. 
Trailed^  boOi  ct  .Denra,  for  defendants  In 
error. 

DBNISON,  J.  The  defradanta  In  error 
recowed  a  Jndgmrat  against  the  city  in  a 
suit  brooght  by  Oiem  upon  a  contract,  and 
the  city,  defendant  below,  tHdngs  tbe  suit 
here  <m  error.  Hie  complaint  allied: 

That  under  date  of  April  29, 10X4,  tbe  city, 
throDi^  its  park  omunlsslan,  entered  into 
an  agreement  wltb  Qie  plahitilb.  In  writing, 
whereby  tbe  city  granted  to  ttke  plaintiffs 
the  right  to  s^  Ice  cream,  eta,  at  the  ,two 
pavilions  in  the  city  park  fnun  April'  29, 
1914,  until  February  28,  1916,  and  the  exdn- 
sive  right  to  boating  privileges  and  to  rent 
boats  on  the  lai^  lake  in  thr  city  paA  from 
June  1,  1914,  to  February  28,  1916.  Tbat 
for  years  prior  to  ttie  c<mtract  ttie  defendant 
r^ularly  onployed  bettads  of  mnsldana  to 
give  omeerta  In  the  city  park,  and  they  were 
regularly  given  in  a  band  stand  near  the 
edge  of  the  larger  lak^  dose  to  Qie  larger 
pavilion,  and  furnished  customers  for  tbe 
privileges  granted.  That  said  contract  con- 
tained tbe  following: 

"It  la  onderetood  and  agreed  that  the  party  of 
t]M  ilnt  part  will  fnmiah  the  oaual  and  cus- 
tomary moaii^  both  aa  to  amount  and  quality." 

That  durliv  the  term  of  the  grant,  al< 
though  plaindflb  paid  to  tlie  city  the  full 
amount  wbicb  tbe  omtract  required,  $18,000. 
the  city  funlsbed  much  less  music  than  bad 
been  usual  and  customary.  That  In  conse- 
quotce  the  plaintlfEi  lost  patronage.  They 
daimed  damages  for  loss  of  profits. 

Tbe  record,  as  laid  before  this  court,  does 
not  contahi  the  evidence  nor  the  bill  ot  ex- 
ceptions, if  tiiere  was  one,  and  tbe  princ^l 
points  argued  by  the  plalntilf  In  error  are 
Uiat  tbe  cwnplalnt  does  not  state  facts  suffi- 
cient to  constltnte  a  cause  of  actlcm  and  that 


ttie  court  erred  In  ^vlng  and  tefnalng  cer- 
tain Instructions. 

[1]  As  to  ttie  suffideney  of  tbe  OMnplalut 
no  qoeatlon  was  raised  in  the  motion  for  ft 
sew  trial;  conseqnmUy,  under  Bule  8  (m 
Pac.  vil),  we  cannot  otmsider  that  poinL 
Thla  rule  Is  a  wise  one^  Intended  to  compel 
parties  to  litigate  all  points  in  the  lower 
court  first  The  present  case  comes  within 
Its  purpose^  and  we  are  tbe  more  nilllng  to 
enforce  it  herein  because  we  believe  that  the 
complaint  doea  state  a  cause  of  action,  llila 
court  has  reiterated  again  and  again  that 
ultimate  fiwts  and  not  evldmce  must  be 
allied.  Onenin  r.  Halbouer,  32  Colo.  SI, 
63,  64.  74  Pac.  886;  Alden,  Impl.,  etc.,  v. 
Carprater,  7  Cda  87.  91-9S.  1  Pac.  004; 
Payne  v.  Williams,  tt2  CtHo.  80k  100  Pac  106; 
Sylvia  V.  Sylvia,  11  Goto.  810,  17  Pac.  912; 
Ballade,  etc,  I*.  Oa  v.  Blake,  4  Oda  Aw^ 
486,  36  Pac  554;  Mott  v.  Baxter,  20  Colo. 
420,  68  Pac  220;  Saxonla,  etc,  v.  Cook,  7 
Cola  500,  4  Pac  1111;  Cordilla  v.  Pueblow 
84  Cda  206,  82  Pac  694;  Levy  v.  K.  C.  U. 
By..  81  Or.  6TS,  160  Pac  806,  L.  B.  A.  1917B. 
564;  Pike  t.  Sutton,  21  Cola  84.  89  Pac 
1084. 

[2,  S]  Tbe  prindpal  and  perhaps  the  imly 
way  to  drtennine  what  is  ultimate  fact  is  by 
precedent,  and  tbe  my  to  all^  a  contract, 
aa  shown  by  all  approved  precedents,  is  to 
allege  tbat  the  defraidant  made  it  Up<m 
trial,  proof  of  all  things  requisite  or  ^ec^ 
dent  to  its  execution  must  be  made,  Qdp^ 
V.  Dubuque,  1  WalL  221,  17  L  Bd.  510; 
Bodiester  v.  Shaw,  100  Ind.  268;  tjetf  v. 
N.  O.  O.  By..  81  Or.  67S,  100  Pac  80S,  L.  B. 
A.  1917B,  664;  McDermott  v.  Orimm.  4 
Colo.  App.  39y  43,  44,  84  Pac  009. 

[4]  The  principal  case  dted  against  this 
point  la  Colorado  Springs  v.  Coray,  26  Colo. 
App.  460,  460,  139  Pac  1031.  That  merdy 
holds  that  where  a  dty  can  be  hdd  as  liable 
only  upon  express  contract,  the  complaint 
must  allege  an  express  ccmtract,  and  ttie 
compaint  In  this  case  does  so.  It  fdlows 
that  it  was  not  necessary  to  allege  the  ai^ 
thority  of  tbe  park  commission  nor  othw 
matters  of  evidenoe  requisite  to  a  valid  con- 
tract 

[I]  What  we  here  say  In  no  way  affects 
the  rule  that  tbe  fulfillment  of  cimditlons 
precedmt  expressed  In  the  omtract  Itsdf 
must  be  alleged. 

We  do  not  further  notice  ttie  objectlima 
to  tbe  complaint 

[6,  7]  Instruction  No.  8  was  as  fdlows: 

"What  was  the  oenal  and  enstomary  con- 
cert  season,  and  what  was  the  osaal  and  cna* 
tomary  number  ot  concerts  given  each  week, 
and  whether  any  of  tbe  concerts  given  by  the 
defendant  were  given  in  such  places  and  under 
such  conditions  as  to  defeat  in  whole  or  In  iwrt 
or  substantially  impair  the  effect  whtdi  it  was 
contemplated  by  the  contract  they  should  have 
upon  the  bnsiness  of  the  jdaintifb— are  qoe^ 
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tfons  of  tMt  to  b«  detennined  bj  the  jury  from 
tte  efidenos." 

The  defendant  objected  and  excepted  to 
flds  Instruction  for  the  reason  that  It  pre- 
■nppoaes  that  the  contract  contemplates  ttie 
(ivlng  of  concerts  at  some  particular  place 
and  miet  parlicnlar  conditliwa,  and  assumes 
that  Uiat  was  In  oontanplatlon  of  the  par- 
tlea,  and  there  Is  no  evidenoe  to  support  tt 

The  particular  objection  wbltib  Is  now 
urged  Is: 

"That  the  Jurj  wen  left  withoat  any  in- 
struction whatever  as  to  what  would  constitute 
a  usage  or  custom,  and  under  this  instruction 
were  left  to  determine  both  the  essential  ele- 
ments of  sadi  a  custom  or  usage  and  whether 
or  not  sndi  a  custom  or  ttsaga  existed  In  this 


This  axgnmoit  Is  tMUed  upon  the  Idea, 
which  we  thlnlc  Is  a  mlstalEen  one,  that  the 
words  "lisnal  and  customary"  In  the  contratft 
refer  to  usage  or  custom  In  the  teChnlctil 
legal  sense.  It  Is  manifest,  In  our  judgment, 
that  th^  do  not,  but  that  they  refer  to  the 
ordinary  and  usual  practice  of  the  dty  In 
the  dty  park,  not  to  any  "custom"  strictly 
so  called,  whldi  has  the  force  of  law,  nor  to 
any  local  usage  of  the  community  which  un- 
der prwer  oHidltiona  has  the  force  of  local 
law,  nor  even  to  such  commn^ty  habits, 
sometimes  called  usages,  as  are  considered 
part  of  any  omtract  made  In  the  commun- 
ity. Scbolts  V.  N.  W.  Mutual  Ufe  In&  Go^ 
100  IPed.  673,  40  a  a  A.  656. 

By  the  clause  In  question  ttie  dty  merely 
said,  "We  will  furnish  music  as  we  bare  berai 
d<rfng  heretofore/'  and  the  court  was  right, 
we  thlnlc,  in  holing  that  they  could  not  give 
atone  for  bread  by  giving  the  same  quantity 
and  quality  of  mudc  somewhere  else.  A 
contract,  like  a  law,  must  be  leasonaUy  con- 
strued to  fulflU  Its  puiposew 

[I]  In  their  r^ly  brief  counsel  for  idalntlff 
In  error  discnss  the  question  of  damages  and 
dalm  that  the  loss  of  business  by  the  plain- 
tiffs was  too  Indefinite  and  uncntatn  to  be  a 
proper  measure  of  damages.  We  do  not  think 
ao.  Loss  of  business  is  a  very  common  ele- 
ment of  damage  in  many  Unda  of  cases,  and 
the  flact  that  sndi  loss  cannot  be  exactly 
determined  is  no  reason  why  the  wrong 
should  go  unredressed  or  the  wrongdoer  es- 
cape «atlrely  at  the  expense  of  his  victim. 

[1,11]  The  contract  ccmtained  ttxe  follow- 
ing: 

"It  Is  further  agreed  between  the  parties  here- 
to that  the  parlc  commiBsion  may  make  orders, 
rules  and  relations  concerning  the  condnct 
and  management  of  the  privileges  and  business 
by  tlie  parties  of  the  second  part  under  this 
agreement,  •  •  •  and  that  aU  each  orders, 
rules  and  regulations  shall  be  considered  and 
deonad  as  a  part  of  this  sgreement." 

The  defendants  offered  to  show  that  the 
park  commission,  after  the  execution  at  tba 


cwtract,  had  entered  an  order  roQulrlng  the 
Imnd  to  play  at  other  places  than  the  dty 
park  on  certain  days  and  not  to  play  at  the 
dty  park,  which  was  the  cause  of  the  alleged 
damage.  They  claimed  that  this  order  was 
a  good  defense,  first  by  reasm  of  the  jura- 
graph  above  quoted  and  also  on  the  ground 
that  it  was  beyond  the  powers  of  the  park 
commission  to  make  any  contract  by  which 
they  surrendered  the  relation  of  the  park 
or  any  part  thereof.  As  to  the  first  ground, 
the  paragraph  does  not  sustain  the  point; 
It  refers  only  to  r^ulatlon  of  the  business 
of  the  plaintiffs,  and  not  to  other  orders  and 
relations  of  the  park,  and  does  not  Indude 
any  regulation  of  the  music:  As  to  the  second 
ground,  we  think  the  prindple  invoked  re- 
lates only  to  the  governmental  fonctions  of 
the  dty,  and  not  to  the  management  of  Its 
property.  It  is  nrged  that  the  park  is  held 
by  the  city  and  the  commission  In  trust,  and 
that  its  management  is  therefore  within  the 
dty's  governmental  functions.  We  do  not 
think  the  conclusion  follows.  All  the  prop- 
erty of  the  dty,  as  well  as  the  parks,  is  held 
in  tmst;  yet  it  Is  usually  held  that  the  city's 
acts  with  reference  to  such  property  are  not 
governmental. 
Judgment  affirmed. 


OARBIOUBS,  a 
car. 


and  SCXXPT,  J.,  con- 


On  Rehearing. 

DENISON,  J.  [Ill  We  were  wnmg  in  onr 
former  opinion  in  applying  Rule  8  of  the 
Rules  of  1917  (161  Pac.  vU).  We  should 
have  applied  Rule  18  of  the  Rules  of  1914 
(148  Pac.  xvUi).  We  think,  however,  the 
effect  <MC  that  rule  ts  the  same  as  the  present 
Rule  8. 

[12,  It]  We  still  think  the  complaint  states 
a  cause  of  action.  The  cases  relied  on  to 
the  ctwtrary  In  this  state  are  Canal  C!o.  v. 
Denver,  20  Oolo.  84, 36  Pac.  844,  and  Colorado 
Springs  T.  Goniy,  25  Oslo.  App.  46(^  189  Pac. 
1031. 

We  considered  these  cases  carefully  In 
writing  our  former  opinion.  In  the  Denver 
Case  It  is  true  a  demurrer  was  sustained  to 
a  complaint  because  It  did  not  show  an  ap- 
pr<^rlation  previous  to  the  contract,  but  Mr. 
Justice  Elliott  said: 

"It  is  not  claimed  that  the  noneilstenee  ht 
such  an  appropriation  should  have  been  plead- 
ed as  a  defense.** 


So  counsel  and  court  considered  the  whole 
matter  as  if  the  appropriation  had  not  been 
made,  which  was  no  doubt  the  fact  What 
the  dedsiou  would  have  been  if  It  had  been 
claimed  that  the  want  of  appropriation  should 
have  been  pleaded  In  defense  we  do  not 
know,  but  the  court  cites  People  v.  May,  9 
Colo.  80,  10  Pac.  641.  in  which  the  lack  of  a 
condition  prescrii>ed  by  statute  for  a  valid 
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contract  waa  pleaded  a>  a  defense  after  de- 
mnmw  to  the  complaint  taad  been  overruled. 

The  caae  nt  rack  v.  Lob  Angeles,  115  Cal. 
612, 47  Paa  200,  was  In  much  the  same  con- 
dition. 

The  statement  of  the  writer  of  the  opinion 
In  Oolorado  Springs  t.  Ooray,  2S  Oola  App. 
460,  470,  138  Pac.  1031. 1035: 

"If  It  was  iDcnmbent  on  plaintiffs  to  prove  a 
prior  appropriation,  it  follows,  as  a  matter  of 
coarse,  that  It  was  neceaaary  for  them  to  al- 
lege W 

—Is  wrong.  The  proposition  Is  tme  of  nlU- 
mato  facta  only,  and  it  was  not  necessary  to 
that  decision,  because  the  law  required  an 
express  contract,  and  that  suit  was  upon  an 
Implied  one. 

Id  Gelpcke  t.  Dubuque,  1  Wall.  221,  17  Ij. 
Ed.  519,  the  United  States  Supreme  Court 
held  that  precedent  sanctions  will  be  pre- 
sumed and  that  the  contrary  must  be  pleaded 
in  defense. 

But  the  city  admitted  in  the  answer  that 
she  "entered  into"  the  contract  In  question. 
This  admits  the  ultimate  fact  and  cures  the 
want  of  allegation  in  the  complaint  of  any- 
thing necessary  to  sanction  or  validate  the 
contract,  if  such  were  necessary.  The  fact 
that  the  copy  of  the  contract  set  forth  in 
the  answer  does  not  show  the  signature  of 
the  mayor  cannot  overcome  the  admiesicm  of 
the  ultimate  fact  tiiat  the  defendant  "entered 
into"  the  contract  If  the  dty  wished  to 
make  the  defense  that  the  mayor  did  not 
sign,  she  should  have  denied  that  she  entered 
Into  the  contract. 

We  did  not  overlook  the  point  that  the 
contract  was  i)ad  for  uncertainty,  but  we 
dtd  not  and  do  not  consider  it  well  taken. 
We  seld<m  mention  in  opinion  all  the  points 
made  in  argument 

The  conduct  ot  the  dty,  shown  by  the 
record,  la  that  of  which  any  honest  private 
citizen  would  be  ashamed.  She  has  taken 
the  plalntUCB'  money,  913,000,  violated  the 
plain  terms  of  her  contract  In  such  a  way 
as  to  make  the  fulfillment  of  It  on  their  part 
a  loss  Instead  of  a  profit  to  them,  and,  re- 
taining the  ¥13,000,  defends  their  action  for 
reparation  on  the  ground  that  the  contract 
which  she  prepared,  elaborately  signed,  and 
presented  to  them  as  valid,  Is  not  binding 
6q  her  because  she  herself  neglected  to  do 
things  that  she  ought  to  have  done  to  make 
It  so.  Counsel  employed  to  defend  this  case 
are  not  to  be  blamed  for  defending  It  In 
every  way  they  legally  can ;  but  the  conduct 
of  the  city  can  be  morally  Justified  only  on 
the  sui^>osltion  that  the  record  does  not 
show  the  whole  truth  and  can  be  explained 
only  upon  the  theory  tba^  In  the  great  vol- 
ume of  the  city's  business,  moral  considera- 
tions are  sometimes  unavoidaUy  lost  sight  ot 

Rehearing  denied. 
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HBNDRIB  &  BOI/THOW  UFQ.  «  8UFPLT 
00.  T.  OlSNTBNNIAL  OOAL  GO. 
(No.  9288.) 

(Supreme  0>art  of  Colorado.    June  %  1919, 
Rehearing  Denied  Oct  0,  1019.) 

1.  MoBTOAon  «B3»i6S(8HPoBrpoNniKitT  or 
MBOHAino's  xjBir  vo  unr  or  pbios  Tsvsr 

DEED. 

As  to  real  estate  affected  by  a  deed  of  traet 
and  a  mechanic's  lien  statement  snbsoanently 
filed,  the  mechanic's  lien  Is  postponed  to  the 
lien  of  the  trust  deed. 

2.  MOBTOAOBS  «S»1S0— DiBD  OW  TSOm  OOH- 
VEXTSO  LAND  IN  BBOnON  DBSPITO  OUBIOAL 
UISTAKB. 

Deed  of  trust  from  a  fuel  company  to  a 
coal  company,  covering  coal  lands  with  water 
rights,  etc,  held  to  convey  land  in  a  certain 
section  despite  the  mistaken  use  In  a  paragraph 
of  the  word  "excepting"  instead  of  "conveying," 
which,  not  being  misleading^  conld  be  treated  as 
surplusage^ 

a.  MOBTQAOKS  9=»171(4)  —  RXCOan  EBBONB- 
0U8I.T  DE80BIBIN0  l^ND  AS  OONSTBITOTIVB 
NOnCB. 

The  description  of  land  covered  by  a  deed 
of  trust  having  been  apparently  erroneous  in 
excepting  land  In  a  certain  section,  the  record 
of  the  deed  was  constructive  notice  to  a  mechan- 
ic's lienor  of  the  land  Intended  to  be  described. 

4.  MOBTQAOBS  09l71(4>— Uhubual  wobdihq 
or  OBED  BUFEICIENT  TO  CHABOB  UBCHAHIO'S 
UENOB  WITH  nOTJCX. 

Where  deed  of  trust,  instead  of  uring  the 
word  "conveying"  in  a  paragraph,  used  the 
word  "ezcepdng"  as  to  certain  land,  auch  use 
under  the  drcumstanees  was  notice.  If  exciting 
the  attention  ot  and  calling  for  inquiry  by  a 
mechanic's  lienor  examining  the  record. 

Department  3. 

Error  to  District  Court,  Boulder  County; 
Robert  G.  Stroi^  Judge. 

Consolidated  actlfms  between  the  Hendrle 
it  BolthofT  Manufacturing  &  Supply  Company 
and  the  Centennial  Coal  Company.  To  re- 
view Judgment  for  the  coal  company,  the 
manufacturing  and  supply  company  brings 
error.  Affirmed. 

Wm.  W.  Grant  and  Ernest,  Morris,  both 
of  Denver,  for  plaintiff  in  error. 

Ulyard  ft  Shupson,  of  Denvar,  fOr  defend- 
ant in  error. 

ALLEN,  J.  TblB  is  an  action  resulting 
from,  and  tried  upon  and  after,  the  consoli- 
dation of  two  causes.  The  first  was  a  suit 
brought  by  the  Hendrle  ft  Bolthoff  Manu- 
facturing ft  Supply  Company  to  foreclose  a 
mechanic's  lien  on  the  property  of  the  Ameri- 
can Fuel  (Company.  The  second  was  a  suit 
by  the  Centennial  Coal  Company  to  reform 
and  foreclosure  its  deed  of  trust  upon  the 
same  property. 
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BEKDRIE  A  BOLTHOFF  iSFG.A  8.  CO.r.  CENTEKNIAL  COAL  OO. 

(IMP.) 


The  controversy  Is  between  the  Ilendrle 
Company,  above  named,  as  claimant  under 
the  mechanic's  Ilea,  and  the  Centennial  Coal 
Company,  as  the  holder  of  the  deed  of  trust 
Each  of  these  two  contending  parties  claims 
that  Its  respective  Men  is  prior  and  superior 
to  the  Hen  held  by  the  other,'  so  far  as  the 
same  affects  the  land  described  la  the  me- 
chanic's lien  statement  as  being  In  section 
17.  township  1  south,  range  09  wcat,  In  Bonl- 
dfflr  county,  Cola 

The  trial  court  upheld  the  claim  and  con- 
tention of  the  Centennial  Goal  Company, 
finding  the  mechanic's  Hen  subordinate  to 
the  lien  of  the  trust  deed.  The  Hendrie  ft 
Bolthoff  Uannfitcttuing  ft  Supply  Company, 
bolder  of  the  mechanic's  lien,  brings  the 
cause  here  for  review. 

[1]  The  deed  of  trust.  Involved  in  ttUs  case, 
was  executed,  acknowledged,  and  recorded 
long  prior  to  the  time  of  the  flUng  of  the  me- 
dianlc'S  lien  statemoit,  and  as  to  the  real 
estate  affected  by  botii  instmments  th»  me- 
ichanic'fl  lien  la  postponed  to  the  lien  of  the 
tnut  deed.  27  Cya  286. 

[2]  The  cwtention  of  the  plaintiff  In  error 
Ifl,  in  ^ect,  that  the  deed  of  tnut,  as  origi- 
nally drawn,  failed  to  cover  or  to  convey  any 
land  In  section  17.  above  mentioned,  and  that 
Uier^ore  the  meciianic'B  lien  as  to  sndi  land 
was  not  sobjert  to,  nor  affected  by,  tbe  trust 
deed.  The  validity  of  this  contentim  Is  the 
only  question  that  need  be  determined  upon 
this  review,  and  Its  cwsideration  must,  <^ 
course,  require  an  examination  of  the  re- 
citals and  descriptions  contained  In  the  deed 
of  trust 

Preceding  the  granting  clause,  in  the  deed 
of  trust  it  is  provided  that,  until  certain 
contingencies  occur,  the  grantor  is  to  have 
possession  of  and  "mine  the  pr(q>eTtle8"  con- 
veyed. Further  on,  the  property  incumbered 
Is  referred  to  as  "said  mine  and  mining  prop- 
erties" and  "mines,"  and  it  is  agreed  that 
the  grantor  shall  pay  to,  or  for  the  use  of, 
the  beneficiary,  20  oeatB  per  ton  for  all  coal 
mined  and  sold. 

Immediately  following  the  granting  danse 
In  the  trust  deed,  as  the  same  Is  set  forth 
In  the  bill  of  exceptions,  are  three  para- 
graphs naming  and  describing  certain  prc^ 
erties.  The  first  describes  the  land  conveyed 
as  "the  southwest  quarter  (S.  W.  of  sec- 
tion sixteen  (16)"  in  a  given  township  and 
range,  together  with  all  water  rights  belong- 
ing to  such  land,  with  certain  exceptions. 
The  second  paragraph  enumerates  further 
exceptions  of  parts  of  the  property  convey- 
ed in  the  first  No  other  section,  and  no 
property  in  any  other  than  section  16,  Is 
mentioned  in  ttiese  two  paragraphs. 

Hie  controversy  in  the  Instant  case,  and 
the  hereinbefore  mentioned  contention  of  tlie 
plaintiff  In  error,  arises  as  the  result  of  the 
use  of  the  word  "excepting"  at  the  beginning 
of  ttie  third  Mragraph.  Tbia  pon^n^ph  re- 


lates to  property  contained  In  section  17i. 
and  reads  «4  toUows: 

"Also  excepting,  the  east  half  (E%)  at  the 
southeast  one-quarter  (SE^)  and  the  south- 
west one  quarter  (SW^)  of  the  sontbeast 
quarter  <SE^),  section  seventeen  {IT)  township 
one  (1)  soutb,  ranse  sixty-nine  (69)  west  of  tba 
6th  P.  M.,  ezceptins  a  atrip  of  land  through  tba 
soatbeast  quarter  (SE%)  said  section  seventeen 
(17)  as  a  right  of  way  for  the  South  Boulder 
and  Rock  Creek  Ditch,  ss  same  Is  now  located 
across  said  land,  with  the  right  to  operate  said 
ditch  and  use  the  land  on  line  of  said  ditdi  tor 
repairing  and  enlarging,  heretofore  deeded  by 
Thomas  Antrey  in  an  Instrument  ceewded  in 
book  86  at  page  339  of  the  public  records  fan 
the  office  of  the  county  derk  and  recorder  of 
said  Boulder  county,  also  all  water  rights  be- 
longing to  the  above  described  land,  being  all 
of  the  real  estate  conveyed  by  the  Centennial 
Coal  Company  to  the  grantor  hweia." 

There  are  other  recitals  in  the  deed  of 
trust  which  could  be  noted  In  this  connec- 
tion ;  but  a  consideration  of  them  would  not 
affect  the  result  and  mough  has  been  shown 
for  the  purposes  of  this  opinion. 

It  is  apparmt  after  considering  the  whole 
Instrument  and  particularly  the  parts  of  the 
same  which  are  above  set  forth,  that  it  la  In- 
toided,  in  the  third  paragraph  of  the  tmat 
deed  following  the  granting  clause  tber^, 
to  conv^,  and  not  to  except  from  any  otm- 
veyanoe,  a  part  of  section  17,  and  that  the 
word  "excepting."  found  at  the  beginning  of 
the  paragraph,  was  inserted  by  mistake  and 
should  be  disregarded.  The  word  in  ques- 
tion does  not  mislead,  and  should  be  treated 
as  surplusage. 

Several  reasons  may  be  found,  from  the 
language  of  the  trust  deed,  to  make  the  fore- 
going conclusion  imperative.  The  first  is 
that  no  conveyance  of  any  land  In  section 
17  was  previously  made  or  mentioned,  and  no 
occasion  or  reason  existed  for  making  an  ex- 
ception since  nothing  had  been  previously 
described  to  which  such  exception  could  re- 
late. Again,  if  no  land  in  section  17  had 
been  conveyed,  it  would  be  an  absurdity  to 
designate  any  part  of  such  section  as  being 
excepted  from  the  conveyance.  It  will  be 
noted  that  the  paragraph  In  question,  above 
quoted,  after  describing  a  portion  of  section 
17,  excepts  tb^refnnu  a  certain  rls^t  of  way 
"located  across  said  land."  The  words  "said 
land,"  whether  oonsidered  grammatically  or 
with  reference  to  the  context,  can  refer  only 
to  the  previously  described  parts  of  flecUcm 
17,  and  indicate  that  sncb  parts  are  convey- 
ed since  no  reason  or  occasion  would  ex- 
ist for  excepting  a  rl^t  of  way  from  a 
part  of  section  17  unless  that  part  were  b^ 
ing  conveyed. 

[3]  For  the  reasons  above  indicated,  we 
are  of  the  opinion  that  tiie  deed  of  trust  as 
above  ccmsldered  and  without  reformation, 
fairly  shows,  when  read  in  its  entirety,  that 
It  coav^  **the  east  half  of  the  southeast 
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one-quarter,"  etiL,  of  section  17,  and  that 
tbe  word  "excepting:,''  preceding  the  descrip- 
tion, was  inserted  by  mistake  and  should  be 
disregarded  as  surplusage.  The  plaintiff  In 
error,  claimant  under  the  mechanic's  lien 
statement,  had  constructive  notice  of  the 
fact  that  the  deed  of  trust  did  convey  a  part 
of  section  17,  under  tbe  rule  whldi  is  briefly 
stated  In  section  490,  Jones  <m  Mortgages, 
as  follows: 

"When  a  deseription  in  a  deed  or  mortgage  is 
emmeons,  and  It  is  apparent  what  the  errw  is, 
the  xecord  Is  cmstmctlTe  notice  of  the  deed  or 
mortgage  vt  the  lot  Intended  t»  be  described." 

In  27  Gyc.  1209,  concerning  the  record  of 
a  mwtgage  containing  an  erroneous  descrip- 
tion of  property,  it  is  said  that— 

*1f  it  Is  apiMirent  &om  the  face  of  tbe  record 
that  tbere  is  a  mistake  or  miadescriptioD,  wbicb 
is  cai>able  of  being  corrected  from  other  parts 
of  tbe  same  instrunient,  or  other  details  of  tbe 
same  description.  It  operates  as  constructive 
notice"  to  subsequent  pordtasers  or  lienors  ni 
the  proi>erty  mortgaged. 

[4]  If  for  any  reason  It  can  be  said  that 
the  error,  above  mentioned,  is  not  clearly 
apparrat,  nevertheless  the  use  of  the  term 
"excepting,"  in  that  instance,  is  clearly  un- 
usual, and  Is  such  a  drcomstance  as  would 
induce  Inquiry  and  lead  to  the  fact  that  the 
term  Is  surplusage  and  that  the  trust  deed 
conveys  land  in  section  17.  The  rule  appli- 
cable in  this  connection,  and  resulting  in  the 
condusitm  above  stated,  is  expressed  In  a 
quotation  found  In  Woodruff  v.  Williams,  86 
Colo.  28,  44,  86  Paa  00,-  96  (8  L-  B.  A.  tN. 
S.)  086).  as  follows: 

"It  is  a  weD-established  prindple  that  what- 
ever is  notice  enough  to  excite  attention,  and 
pot  the  party  upon  bis  guard,  and  call  for  in- 
quiry, is  notice  of  everything  to  whidi  audi  in- 
quiry might  have  led.  When  a  person  has  suffi- 
dent  Information  to  lead  him  to  a  faet^  he  shall 
be  deemed  eonverssnt  of  it." 

If  the  description  of  the  property  In  a 
nunrtgage  or  deed  of  trust  "is  amhlgoous  or 
Incomplete,  it  Is  saffident  to  put  sndi  per- 
sons ca  inquiry."  27  Cyc.  1200.  This  prin- 
dple has  been  recognized  in  Perkins  v.  Adams. 
16  Colo.  App.  96,  63  Pac  702,  where  Oie 
court  said: 

"A  purchaser  of  land,  or  one  assertiDg  an  in- 
terest in  or  claim  npon  it,  is  presumed  to  have 
notice  of  everytiiing  which  the  record  disdoses 
ponceming       title;  and  If  la  a  deed  whidi 


constitutes  a  link  in  a  chain  of  title  there  is  a 
recital,  or  an  inference,  or  a  word,  which  is  not 
self-explanatory,  but  which  indicates  the  exist- 
ence of  some  condition  by  which  the  title  may 
be  affected,  be  is  bound  to  follow  up  the  due 
by  investigatimi ;  and  he  will  be  charged  vlth 
knowledge  of  tin  facts  to  which  it  points, 
whether  he  makes  the  investigation  or  not  No 
doctrine  is  more  thoroughly  established  tiian 
this,  that  what  is  enough  to  put  a  purchaser  on 
inquiry  is  equivalent  to  actual  notice,  and  that, 
when  he  has  information  snffident  to  lead  him 
to  a  fiu!t,  he  wUl  be  prasumed  to  know  it." 

The  use  of  the  word  "excepting"  was,  un- 
der the  circumstances  hereinbefore  mention- 
ed, notice  enough  to  exdte  att»tl<m  and 
call  for  Inquiry,  In  pursuing  the  inquiry 
cunceming  what  propertr  was  conveyed  by 
the  deed  of  trust,  ft  was  tbe  duty  <j£  the 
plaintlfl  in  error  to  examine  the  entire  In- 
strument In  doing  80  it  would  be  found  that 
the  descrtptlfui  of  the  property  conveyed 
condudes  with  tbe  expression,  "being  all  of 
tbe  real  estate  conveyed  by  tbe  Gmtennlal 
Coal  Company  to  the  grantor  ber^"  Tbe 
Instmmait  tbns  referred  to  should  be  con- 
sidered and  examined,  and  when  done  In 
this  case  it  would  be  fbnnd,  as  diown  by 
the  bill  ot  exceptions,  that  tbe  deed  referred 
to  conveys  parts  of  section  17  in  exactly  tbe 
same  language  as  does  tbe  deed  of  trust,  ex- 
cept that  it  omits  the  word  "exo^>ting"  at 
the  beglnniog  of  the  description.  Anotber 
drcomstance.  among  others,  ^rtUdi  can  be 
noted,  la  that,  where  the  deed  of  trust  refers 
to  "mines"  or  to  "mining  propertlefl.**  no  sec- 
tion or  section  number  is  mentioned,  wlUch 
leads  to  the  inference  that  tbe  mines  are 
cated  In  both  section  16  and  section  17. 

The  deed  of  trost  in  question  wo  reform- 
ed by  die  trial  court  so  as  to  eliminate  the 
word  "exciting,'*  hereinbefore  mentltued. 
Tbe  reformation  or  correction  of  the  descrip- 
tion of  the  property  couT^ed  In  the  deed  tit 
trust  could  not  have  been  to  tbe  Injury  of  the 
plaintlfl  in  error,  since,  in  view  of  what  baa 
beoi  stated  In  tUs  opinion,  the  deed  of  tmafc 
would  have  priority  over  the  mediani<^8  iSea 
evm  witlnnt  refonuation;  and.  this  being 
Ote  case,  it  becomes  unnecessary  to  dlscoss 
other  propositions  argued  in  tbe  brief  of 
plaintiff  in  error.  We  find  no  reversiUe  er- 
ror In  tbe  recOTd. 

The  Judgment  la  afflimed. 

Affirmed. 

OABBIGUES,  O.  J.,  and  BAILE7,  J.,  oon* 
cor. 
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KOCH  T.  WRIGHT.   (No.  9806.) 

(Sapreme  Court  of  Cf^orado.    Jnne  2,  1919. 
Bebeaiins  Dmled  Oct  6^  1919.^ 

1.  MAUCIOTTS  PBOSBOUnON  ^S»B6  —  BCKDBN 
or  PBOTINa  PBOBABU  OXVSB  AUD  lUJICB 

ow  plaintht. 
Plaintiff  had  the  burden  of  proving  want  of 
mobiUde  cause  and  actual  malice  on  the  part 
of  tba  defendant. 

2.  Hixioxotm  PBosBODTioir  •»31— BrauiroB 
iNSDnTcmT  TO  snow  uuob  aho  vah- 
TOKirass. 

In  an  action  for  the  malicions  proeecaticKi 
of  plaintiff  for  perjury  in  falsely  awearins  that 
Toters'  names  had  been  slEoed  to  a  referendum 
petition,  defendant's  failure  to  examine  parts 
of  the  petition  and  verify  the  figures  on  a 
card  copied  therefrom,'  whereby  he  would  bare 
tbnnd  that  tbe  card's  showinc  Uiat  plaintiff 
drenlated  the  petition  with  the  false  entry  was 
«  mlatake,  was  faunfflclent  to  Jnstii^  tiie  con- 
dnadon  tiiat  bis  diarga  of  p«rjary  was  maSeions. 
and  his  n^ligence  was  not  ao  gross  as  to  amount 
to  recklessness  or  wantonness,  or  to  indicate 
wlllfal  disregard  of  plainttfTa  rights: 

8.  MAIAOXOOS  FBOnOOTXOH  4=s»72(4)  —  In- 
aiKDOIZOEr  THAT  MAUCX  HAT  BK  UnmWBD 
FBOV  WAST  or  PBOBABLB  OAUSB  DSnOTXTB. 

In  an  action  for  malicious  prosecution,  an 
instruction  "that  malice  may  be  inferred  from 
the  fact  of  prosecutioa  without  probable  caiue" 
should  not  be  given  without  instructing  the 
Jozy  in  retard  to  tbe  circumstances  whidi  would 
Joatify  aneh  an  Inference 

4.  HAUcaovs  pBOSBOUTxoir  4b»71(10— Whitb- 

KB  FACTS  NOT  HI  DIBPX7TS  XICFUTB  KAUOB 

gnxBizoN  roB  ooubt. 
In  an  action  for  malicious  prosecution, 
where  the  facts  are  not  tat  dispute,  whether  they 
warrant  an  inference  of  malios  is  a  Question  for 
tbe  court. 

Department  1. 

BrrOT  to  District  Court,  City  and  Oomtj  of 
Denver;  J.  E.  Riser,  Judge. 

Action  by  Ella  M.  Wrlglit  against  W.  L. 
Koch  and  oQiers.  A  motion  for  nonsuit  was 
SDstained  as  to  all  Uie  deftodants  except  W. 
K  Kodi,  against  whan  plaintiff  obtained 
Judgment,  to  review  wbicb  defendant  Koch 
brings  error.  Reversed. 

Halsted  I*.  Rltter,  of  Denver,  for  plalntUT 
in  error. 

B.  N.  Bnrdlck,  Carle  Wblt^ead,  and  Albert 
L.  Vogl,  all  of  Denver,  for  defendant  In  error. 


TELLER,  J.  The  plaintiff  In  error  sedis 
to  reverse  a  judgment  obtained  against  him 
by  defendant  In  errw  in  an  action  for  ma- 
licious prosecution.  The  parties  will  be  here 
designated  as  they  were  In  the  trial  court. 

The  plaintiff,  with  others,  had  been  active 
In  aecnriog  slffiatares  to  a  petition  to  refer 
an  act  relating  to  the  practice  of  medicine. 
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passed  by  the  Twentieth  General  Assembly; 
and  the  defuidant  was  employed  by  an  as- 
sociation of  persons  who  opposed  the  refer- 
ring of  said  act,  to  investigate  the  genuine- 
ness of  the  B^inatttres  on  said  petition.  Said 
assodatton  had,  prior  to  defradan^s  employ- 
ment,  caused  several  thousands  of  the  names 
on  the  petition  to  be  copied  on  Index  cards, 
on  eadi  ot  wtaldi,  in  addition  to  the  name, 
there  were  numerals  indicating  the  number 
of  the  sheet,  the  line  theretm  npim  trhl&i  the 
name  was  written,  and  the  nimber  given  by 
tbe  amodatlon  for  the  ptupose  of  the  investi- 
gation to  that  portion  of  thepetltkm  of  «iii6h 
said  sheet  formed  a  part  These  cards  were 
takoi  oat  the  investigatory  who  hidoraed 
thereon  tbe  rraolt  of  their  inquirieB  aa  to  the 
signatures. 

Dr.  Clarke,  who  had  general  charge  of  tills 
invest^tlon.  had  collected  a  considerable 
number  of  these  cards,  on  v^ch  the  reports 
showed  that'  the  persona  whose  names  they 
bore  bad  not  signed  the  petition.  One  of 
these  cards  bore  the  name  "J.  J.  Connors," 
with  the  flgnree  "5—1—11,"  and  a  memoran- 
dum, "Did  not  sign.  James  Connors."  Dur- 
ing tbe  time  of  defendant's  employment  In 
this  work,  he  learned  that  his  name  and  that 
of  his  wife  appeared  on  the  petition,  though 
ndther  bad  signed  It. 

Defendant,  about  the  time  the  investigation 
was  completed,  and  the  petition  found  to  be 
Insufficient  because  it  contained  less  genuine 
signatures  than  the  law  required,  called  upon 
the  attorn^  of  said  association,  and  request- 
ed ttiat  be  accompany  defendant  to  the  office 
of  tbe  district  attorn^  to  lay  before  that  of- 
ficer tbe  tact  of  said  forgery  of  tbe  name  of 
defendant  and  his  wife.  I>efendant,  having 
giv^  to  the  district  attorn^  the  &cts  as  to 
his  own  case,  was  asked  by  that  officer 
whether  or  not  there  were  other  cases  of 
forged  signatures  on  the  petition,  and,  on  de- 
fendant's replying  that  there  were  others, 
the  district  attorney  suggested  that  the  other 
cases  be  brongjit  to  him  for  the  purpose  of 
prosecution. 

Defendant  then  went  to  the  office  of  Dr. 
Clark,  told  him  what  had  been  said  by  the 
district  attorney,  and  asked  for  the  cards 
showing  forged  signatures.  From  them  he 
picked  out  the  card  above  mentioned,  whl<^ 
bore  the  name  of  Connors,  with  the  figures 
which  gave  the  sheet  bearing  Connors'  name 
as  a  part  of  petition  No.  6.  Defendant  had 
heard  Connors  deny  the  gennlneness  of  his 
signature  when  he  testified  on  the  hearing  be- 
fore the  secretary  of  state.  The  association 
had  a  list  of  circulators  on  which  plaintiff  ap* 
peared  as  circulator  of  petltlw  No.  5. 

Upon  statements  made  by  defendant,  the 
district  attorney  prepared  an  Information 
charging  plaintiff  with  perjury  in  the  making 
of  the  affidavit  to  the  genuin«iess  of  the  elg- 
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nature  of  Connors,  which  Informatioo  was 
sworn  to  by  defendant  PlalulllI  was  arrest- 
ed and  released  on  bond.  Some  tiiue  after- 
ward defendant  learned  that  there  was  a  mis- 
take Id  the  list  ct  circulators,  and  timt  plaln- 
tm  did  not  circulate  said  sheet  Tbereopoii 
he  wrote  the  district  attorney,  ad  rising  him 
that  a  mistake  had  been  madc,'and  requested 
that  the  prosecntlon  of  plaintiff  be  dropiied, 
which  was  accordingly  done. 

This  action  waa  then  begoo  against  defend- 
ant and  the  several  members  of  sold  associa- 
tion. A  motion  for  nonsnit  was  sustained  as 
to  all  the  defendants  except  Kocb.  The  ver- 
dict and  judgment  were  for  $2,000. 

[1]  It  should  be  further  stated  that  defend- 
ant was  not  aoaualnted  with  plaintiff,  and 
that  before  making  the  complaint  he  vexifled 
his  recollection  tibat  Connors  bad  denied  bis 
rignatnre  In  the  hearing  before  Qie  secretary 
(ff  state  1^  enunlnlng  flie  records  oC  that 
hearing.  Tbe  bordoi  was  upon  the  plaintiff 
to  prove  want  of  probable  canae  and  actual 
malice  on  the  part  of  tbe  defmdant 

[1,1]  The  plaintiff,  to  sustain  13w  flndii^ 
ef  want  of  probable  came,  reUea  upon  the 
fallnre  of.tiie  defisndant  to  examine  the  parts 
of  the  petition  and  Terlfy  tbe  flgurea  on  the 
list  of  drcnlatora,  which,  by  mistake,  showed 
that  Qie  plaintiff  drculated  Petition  S.  To 
snstaln  the  finding  of  malice,  involved  In  the 
■rordlct  for  plaintiff,  ^  relies  upon  the  find- 
ing ct  want  of  probable  cause. 

Instruction  No.  2  told  the  Jury  "that  mal- 
ice may  be  Inferred  from  the  fact  of  prosecu- 
tion without  probable  cause,"*  without  advis- 
ing them  under  what  drcnmstances  th^ 
might  draw  such  Inference.  While  It  Is  often 
said,  and  It  has  been  said  by  this  court,  that 
malice  may  be  inferred  from  want  of  proba- 
ble cause,  that  clearly  does  not  mean  that  it 
may  be  In  every  case  Inferred  because  It  Is 
found  that  the  prosecution  was  begun  with- 
out probable  cause.  The  jury  should  be  in- 
atmcted  as  to  tbe  drcurostancee  which  Justi- 
ty  such  an  inference. 

The  rule  Is  better  stated  In  26  Cyc.  p.  52. 
to  the  effect  that  malice  may  be  Inferred  from 
the  drcomstances  which  establish  want  of 
probable  cause,  but  Is  not  a  necessary  Infer- 
ence therefrom.  This  fact  appears  from  the 
necessity  of  proving  both  want  of  probable 
canse  and  malice  to  make  a  case. 

In  defense,  facts  which  are  InsufBdent  to 
show  probable  cause  may  be  shown  to  meet 
the  Charge  of  malice.  While  good  faith  Is 
not  equivalent  to  probable  cause,  It  Is  suffl- 
dent  Justification  as  against  tbe  charge  of 
malice  In  these  coses.  Probable  cause  Is  de- 
termined by  reference  to  a  common  standard 
of  conduct.  Malice  Is  to  be  determined  by 
reference  to  the  mind  and  motive  of  defend- 
ant Barron  V.  Mason,  31  Vt  189.  In  Sharpe 
V.  Johnston,  69  Mo.  575,  the  court  said : 

"BCaUce  •  •  •  need  not  be  proved  by  di- 
rect and  positive  testimony,  but  may  be  Infer- 


red  from  the  fucts  wbldi  go  to  establish  the 
want  of  probable  cause;  and  this  Is  all  that 
is  meant  when  it  is  said  that  malice  may  be 
inferred  from  the  want  of  probable  cause."* 

Malice  may  not  be  Implied,  as  in  slander 
and  libel,  whae  it  1^  tbe  ordinary  basia  <ot 
the  Blanderous  or  libelous  atatMnen^  and 
wbore  tbe  Implication  as  a  matter  of  law  la 
Id  accord  with  public  policy,  which  frowns 
upon  such  statements.  In  cases  of  malicious 
prosecution  the  law  will  sanction  no  rule 
which  makes  It  dangerous  for  a  dtlzen,  act- 
ing in  good  faith,  to  set  the  criminal  law  In 
motion  where  he  believes  a  crime  has  been 
comiuittcd.  In  Brown  v.  WlUoughby,  5  Colo. 
1,  this  court  said: 

"In  this  action,  if  the  want  of  probable  cause 
be  shown,  the  proof  of  actu^  malice  is  also  re- 
quired to  sustain  it  Here  the  law  allows  no 
presumption  of  malice,  as  it  does  in  an  action 
of  slander.  Actual  malice  may  be  proved  by 
the  acts  and  declarations  of  the  party,  or  it 
may  be  inferred  by  tbe  jury  from  the  want  of 
probable  cause,  ^e  charge  must  be  shown  to 
be  willfully  false.  Levy  v,  Brennan,  SO  OaL 
489;  Humphries  v.  Parker,  52  Me.  007. 
Where  the  evidence  shows  tbat  accused  was 
wholly  innocent  of  the  charge,  and  that  there 
waa  no  probable  caaae  for  the  accusation,  an 
action  for  malicious  proaeoution  cannot  be  main- 
tained, in  the  absence  of  malice,  whidi  may  I>e 
traceable  to  a  spirit  of  hatred,  revenge,  or 
other  sinister  or  improiter  motive,  denoti^  bad 
faith  on  part  of  tbe  prosecutor.  Stone  v. 
Crocker.  24  Pick.  87 ;  8  Phillips,  Bv.  S72." 

rrcm  the  fbregolng  atatemmts  of  the  law 
it  appeara  that  the  fallnre  of  defendant  to 
make  the  inquiir  which  counsel  assert  be 
should  have  made  la  not  auffidoit  to  prove 
malice.  There  Is  no  fact  in  evidence  tending 
to  show,  much  lesa  to  prove,  that  defendant 
wlUfoUy  made  a  false  tibarge  against  plain- 
tiff. He  vlidted  the  district  attomeyUi  office, 
as  any  good  cltisen  oni^t  to  do,  to  report  a 
case  of  perjury  of  wbidi  he  bad  knowledge. 
His  complaint  against  the  defendant  was 
due  to  a  request  by  Hxe  district  attorney  that 
defendant  report  other  (Senses  of  the  kind  he 
had  mentioned. 

To  Justify  tiie  c(udusIon  that  his  diai^ 
was  willfully  false,  bis  negligence  In  not  as- 
certaining tbe  facts  must  have  been  gross, 
amounting  to  sndi  reckless  and  wanton  ac* 
tloD  as  Indicates  a  willful  disregard  of  plain- 
tiff's rights.  Clearly  such  la  not  tbe  case. 
Defendant  displayed  no  unreasonable  credu- 
lity in  accepting  as  correct  the  list  of  drcula- 
tors  which  the-  association  waa  using.  Pos- 
sibly a  very  cautious  person  would  have 
made  further  Investigation  on  the  point,  but 
failure  to  do  so  does  not  sustain  the  burdra 
of  proving  malice. 

[4]  When  the  facts  are  not  In  dispute,  as  In 
this  case,  whether  they  warrant  an  inference 
Of  malice  Is  a  question  for  the  conrt  Sharps 
V.  JiAnston,  76  Ho,  060.  We  are  of  thf.  opfaa> 
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km  that  the  evidence  ts  wholly  insnfflctent  to 
prove  that  defendant  was  gollty  of  malice  Id 
inatltuUng  the  prosecntlon  of  plaintlfr. 
The  jadgmoit  Is  accordingly  reversed. 

OABRIOUBS.  O.  3^  and  BUSKB,  3^  COD- 
cnr. 


(CT  Colo.  4U) 
PEOPLB  • 


reL  WALKEB 

(No.  9607.) 


(Supreme  Court  of  Ct^orado.    July  7,  1918.) 

1.  OrnoiRfl  *=>8&— Civil  sbbtiok  statutb 

UUmD  TO  STATE  XHFLOrtS. 
Const,  art.  12,  |  13,  adopted  at  the  Novem- 
ber election,  1918  (see  Laws  1919,  p.  S41),  pro- 
riding  that  all  persona  holding  positions  in  the 
elaaaified  dvil  service  shall  hold  office  until 
removed  pnrsaant  to  law,  limits  its  civU  service 
provisions  to  officers  and  employes  of  the  state. 

2.  OmcBBS  «s»d9— Watib  couuibsjonbb  a 
"otais  oitxcxb"  withik  civil  sebvioi 

The  water  commissioner  is  a  peace  officer, 
whose  duties  concern  the  whole  state,  and  he  is 
a  part  of  the  state's  system  for  the  distribudon 
of  water,  and  Is  controlled  by  state's  authority, 
and  is  neither  a  county  nor  a  municipal  officer, 
and  la  therefore  a  "state  officer,"  within  the 
meaning  of  Const  art  12,  1 13,  adopted  at  the 
November  doetlon.  1918  (see  Laws  1919^  p. 
841),  Tdating  to  atate  officers  oader  civil  serv- 
lc& 

[Eld.  Note. — For  other  deOnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  State 
Officer.] 

8.  Statvteb  ^a»2l9— Bzxoutitk  conbievo- 

TION  NOT  CONTBOIXnfO  WHKBB  NO  VEVnBD 
BZOHT8  AU  AFFECTED. 

While  executive  constructiini  of  previons 
statutes  is  always  entitled  to  great  wei^t, 
yet  it  is  not  of  controlling  force,  where  the  case 
Is  not  extreme,  and  no  vested  rights  would  be 
destroyed. 

Garrlgues,  C.  J.*  and  Burke  and  Allen,  33., 
dissenting  in  put 

En  banc. 

OrlglDal  proceedlDg  Id  nature  of  qno  war- 
ranto by  the  People  of  the  State  of  Olorado, 
on  the  relation  of  Alex  Walker,  against  J. 
P.  Higglns.  On  demnrrer  to  the  iwtltbm. 
D«nnrrer  overmled. 

Victor  B.  K^es,  Atty.  Gm.,  George  A. 
Oarlflon,  of  Denver,  W.  O.  Peteraon.  of  Pueb- 
lo, and  Morton  Montgomery,  of  Denver,  for 
petitioner. 

UUtcm  Smith.  Charles  B.  Brock,  W.  H. 
Feignaon.  and  Vloyi  F.  Walpole,  all  ot  Den- 
ver, for  respondent. 

DENI80N.  J.  This  Ifl  an  orlglDal  proceed- 
ing in  the  nature  of  quo  warranto.  The  re- 
^ndent  to  the  Incnmbent  of  the  office  of  wa- 
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ter  cranmlsslDiMr  of  water  district  No.  2. 
His  term  of  office  expired  Uay  6, 1910.  The 
relator  has  been  appointed  by  bis  excdiency. 
the  present  Governor,  to  the  same  positltHL 
The  respondent  refnsee  to  snxrender  the 
flce,  and  claims  that  under  section  IS  of  ar- 
ticle 12  of  the  Constitution  of  Oolcnttdo^ 
adopted  at  the  November  election*  1&L8  (see 
Laws  1919,  p.  841),  he  Is  cntUted  to  retain  it 
The  relator  dannrs  to  the  respondents  an- 
8wer,  whidi  sets  ap  this  dalm,  and  the  ques- 
tion la  whether  the  elalm  Is  valid.  So  macb 
of  said  section  as  la  necessary  to  ctmsider 
Is  as  follows: 

"The  classified  dvil  service  of  the  state  shall 
comprise  all  appointive  public  officers  and  em-  - 
ploTte  and  places  whldi  they  hold,  e»!ept 
the  following:  Judges  of  courts  of  record  and 
one  stenographer  of  each  Judge,  one  clerk  for 
each  court  of  record,  persons  appointed  to  per- 
form judicial  functions,  receivers,  Jurors,  mem- 
tiers  of  boards  or  commiBsions  appointed  by  the 
Governor  and  serving  withoat  pay,  members 
of  the  State  ludustrlal  Commission,  of  the  Pub- 
lic Utilities  Ctunmissloa,  and  of  the  State 
Service  Conunisaton,  t^e  Governor's  private  sec- 
retary and  three  confidential  emplc^es  of  his 
office,  appointees  to  fill  vacancies  in  elective 
offices,  one  deputy  of  each  elective  officer,  the 
position  involving  the  duties  incident  at  present 
to  the  position  of  that  deputy  of  the  secretary 
of  state  known  as  deputy  commissioner  of  labor 
and  the  incnmbent  thereof,  officers  and  teachers 
in  educational  institntiotts  not  reformatory  or 
cbsritable  in  diaracter,  oil  attorneys  at  law 
servlnf  as  such,  and  the  officers  and  employAi 
of  the  General  Assembly." 

And  the  following: 

"All  persons  holding  positions  In  the  dassifiod 
sprvice  as  herein  defined  when  this  section  takes 
effect  shall  retaia  th^  positlona  until  removed 
under  the  proviiions  of  the  laws  enacted  la  por^ 
snance  hereof." 

ri]  It  Is  argued  for  respoDdent— 

(1)  That  the  literal  tnrms  of  t3ie  section 
indnrfe  the  water  commlsidcaier,  becaase  be 
is  an  "appotnllve  pnMlc  officer";  and  that 
is  tme,  but  we  believe  that  the  m>rd8  "dvll 
service  of  the  state"  would  ordinarily  be  im- 
derstood  to  Inelnde  <mly  offlcen  of  the  state, 
and  we  must  give  them  that  meaning. 

(2)  That  the  exceptions  indicate  that  other 
officers  than  state  officers  are  Indaded,  bnt 
these  exceptions  can  be  explained  by  the  sop- 
poflltlon  that  the  attempt  was  made  to  make 
it  clear  that  deputy  derka  of  courts  of  rec- 
ord and  Instructors  In  reformatory  and  char- 
itable institutions,  etc,  were  Induded.  We 
must  condude,  therefore,  that  the  dvll  serv- 
ice of  the  state  embraces  officers  and  employ* 
6s  of  the  state  only. 

[2]  Is  a  water  commissioner  an  officer  of 
the  state?  The  statute  provides  that  the 
water  commissioner  shall  be  appointed  by  the 
Governor  from  names  recommended  by  the 
county  conunlssiooers  of  the  county  or  coon- 
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ties  whtch  comprise  the  territory  of  the  die- 
tricL  The  office  Is  therefore  an  appolntiTe  of- 
fice. It  Is  not  within  any  of  the  exceptions. 
The  qnestifHi  then  Is:  Is  the  <^ce  of  water 
commlsslouer  within  ttie  MtII  serrlce  of  the 
state"? 

The  argnments  In  favor  are  as  follows: 
(1)  That  he  is  appointed  by  the  Gorernor.  ^ 
That  he  is  appointed  directly  by  authority  of 
the  laws  of  the  state.  (3)  That  he  Is  con- 
trolled entirely  by  state  facials,  his  superi- 
ors.  <4)  That  the  office  Is  a  part  of  the  sys- 
tem of  the  state  for  executing  the  lrrigatl<m 
laws  of  the  state.  (6)  That  his  duty  Is  to 
execute  the  state  laws,  Including  laws  for  the 
preserTatlon  of  the  peace. 

On  the  other  hand,  It  is  claimed  that  the 
4^ce  Is  not  a  state  office  because:  (1)  The 
water  commlsBioner  Is  really  appointed  by 
the  county  conunlssitmers.  (2)  That  his  Jn- 
risdlctlcm  is' not  coextenslTe  with  the  statA. 
iS)  His  dnties  are  inirely  local  ftnd  of  local 
ooncera  (4)  He  is  paid  hw  the  locality,  not 
1^  the  state.  C5)  Under  all  f  wmer  tMl  serr- 
ioe  laws  he  has  been  appointed  by  Uw  Gor- 
moc,  wifluRit  regard  to  Qumo  laws. 

Nearly  every  one  of  the  points  made  by 
^thn  side  has  been  held  or  stated  to  be  «^ 
weiifht,  and  some  of  controlling  force,  In 
detwndning  wbeC&or  an  office  was  a  state  of- 
fice; bat  the  authorities  are  In  hopeless  «»• 
fnalon  npon  tlte  definition  df  a  state  office. 
TbB  dedslMi  Is  made  to  dcfiend,  now  oa  one 
point  and  now  on  another,  and  the  results 
are  Tarlous  and  inconsistent  For  example, 
the  Missouri  Supreme  Court  holds  that  a 
constable  Is  a  state  officer.  State  v.  McKee, 
69  Mo.  COS.  And  this  case  said  that  a  sheriff 
and  clerk  of  court  of  record  are  also  state 
officers,  because  the  law  which  created  the 
office  is  of  state  »tent ;  that  the  deputy  sher- 
iff of  the  city  and  county  of  St  Louis  is  not 
a  state  officer  (Stote  t.  Bus.  185  Mo.  325, 
86  S.  W.  036.  S3  li.  R.  A.  within  the 

meaning  of  the  section  of  their  Constitu- 
Hon  which  prohibits  a  representatlTe  to  the 
L^islatore  from  taking  office,  because  that 
■ectim  clearly  dasslfles  the  offlces  "by  ter^ 
rttory  and  Jnrledlction."  The  state  officers 
are  those  whose  Jurisdiction  extends  through- 
out the  state.  State  r.  Spencer,  91  Ma  206. 
8  S.  W.  410;  State  t.  Dillon,  80  Ho.  229,  2 
S.  W.  41T.  Tet  in  State  t.  Mason,  153  Ma 
48,  04  S.  W.  024.  it  was  held  that  police  com- 
misslonerB  of  St  Lonls  were  state  officerag 
and  It  was  said  that  pcdicemen  were  alaa 

In  Michigan  it  is  held  that  the  mayor  of 
Detndt  vho  la  made  a  ocmserrator  of  the 
peace,  holds  office  "under  the  state,"  and  It 
is  there  made  to  nppear  that.  If  he  Is  ap- 
pointed directly  by  state  authority,  that  has 
some  weight  In  determining  whether  be  is 
such.  Attorney  General  t.  Detroit,  112  Mich. 
146,  70  N.  W.  450.  37  L.  B.  A.  211.  Tet  It 
is  held  that  a  state  treasorer  is  not  an  ofilo- 


er  "in  this  state.**  State  r.  Tnimlngton,  8 
Har.  (Del.)  312. 

In  New  York  the  assessor  and  tax  collector 
of  a  town  are  not  municipal  officers  or  agents 
of  the  town  in  the  conduct  of  their  offices, 
because  for  sndi  purpose  the  town  is  not  a 
corporation  hot  a— 

"political  diTiiitm,  organised  for  cfmraiiait 
exerdse  of  portions  of  the  political  power  ot  the 
state.  •  •  »  The  functions  •  •  •  of  the 
*  *  *  officers"  In  these  respects  are  "admio- 
iatratlTe,  and  not  in  any  sense  corporate  fuse* 
tions  or  datiea."  Lorillard  v.  Monroe  11  M.  T. 
304.  62  Am.  Dec.  120. 

Their  duties  in  no  respect  concern  the 
strictly  corporate  Interests  of  the  town. 

In  New  Hampshire  it  is  held  that  a  repre- 
sentative In  the  Legislature  is  a  state  officer. 
Morrll  T.  Haines,  2  N.  H.  246,  249;  Bicker's 
Petition,  66  N.  H.  207.  29  AU.  659,  24  L.  K.  A. 
740.  Bat  in  Colorado  It  Is  said  that  he  is 
not  In  re  Speakership,  IB  Oola  620.  25  Pac 
707.  11  L.  B.  A.  241. 

The  contusion  of  these  authorities  mlt^t 
be  demonstrated  further,  but  it  would  be  use- 
less. It  Is  enough  to  say  that,  while  they 
are  doubtless  rl^t  under  the  laws  of  their 
respectlTe  states,  as  authorities  they  do  not 
aid  us.  nor  do  they  g^re  us  much  aid  by  their 
reasoning  for  there  Is  hardly  one  point  np<m 
which  any  case  is  based  that  In  some  other 
case  Is  not  said  to  be  either  Immaterial  or 
iosuffldent  It  Is  onr  duty,  however,  to  gtn 
respectful  and  careful  attention  to  the  Oolo- 
rado  cases. 

In  the  case  ot  People  t.  Cnrley,  6  Cola 
412,  the  question  was  whether  the  reqwndent 
lawfully  held  tbe  office  of  ptdice  Judge  of 
Leadville.  The  charter  of  LeadvUle  provided 
for  a  police  Judge,  but  tbe  L^^ature  had 
made  no  attempt  to  fix  his  power.  Tbe  dty 
had  passed  an  ordinance  giving  him  the  pow- 
ers of  a  Justice  of  ttK  peace.  It  was  brid 
that  tlUs  could  not  be  donc^  and  he  was  oust- 
ed; and  this  was  done  upon  the  theory  and 
for  the  reason  that  "the  administration  of 
Justice,  tiie  preservation  of  Uie  public  peace, 
and  the  protection  of  the  rights  of  the  cMr 
sen,  although  confided  to  local  agencies,  are 
essentially  matters  of  public  concern,"  and 
the  court  quotes  with  approviU  from  People 
V.  Hurlbnt  24  Mich.  44.  0  Am.  Bep.  103.  and 
from  Borch  v.  Hardwlcke.  80  Orat  (Va.) 
24,  82  Am.  Bep.  640,  and  from  Dillon  on  Mu- 
nie.  Corp.  U  8%  84,  and  773,  to  the  effect  that 
the  ccmservetion  of  the  peace  Is  a  state  ftino* 
tlon  and  a  matter  of  stete  concon. 

By  the  statute  creating  the  office  of  water 
oommissloner  that  officer  is  ^ven  power  to 
arrest  and  take  before  a  magistrate  any  one 
Interfering  with  him  in  his  duties  or  disobey- 
ing his  orAen.  This  is  essentially  a  police 
power  for  the  preservation  of  the  peace.  The 
main  purpose  of  our  statutes  concerning  the 
distribution  of  watw  la  the  DmaerwEtlxm  ot 
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fbe  pesoe.  White  t.  Hlghllne  Canal  Go^  22 
Colo.  Mfl,  197,  43  Pac  1028,  31  U  E.  A.  828; 
LamBon  t.  Valles,  27  Colo.  201,  204,  61  Pac. 
281.  Roberson  v.  People,  40  Colo.  124,  90 
Pac  79,  is  dted  by  respondent  as  holding 
fliat  a  water  commlBsIoner  is  '*a  police  offi- 
cer of  the  state."  The  writer  does  not  think 
the  case  so  holds.  The  question  before  the 
court  was  whether  one  Interfering  with  a 
water  commissioner  who  was  attempting  to 
enforce  the  water  decree  was  guilty  of  con- 
tempt of  court,  and  the  statement  referred 
to  was  made  In  the  attempt  of  the  Judge  who 
wrote  the  opinion  to  diow  that  Qie  water  com- 
mlssloner  was  not  an  officer  of  the  court  In- 
terference with  whom  would  constitute  con- 
tempt. And  that  is  all  that  Is  meant  by  what 
he  said.  Nevertheless,  If  the  water  com- 
misstoner  la  ft  peace  officer,  as  that  opinion 
says  he  Is  and  as  the  statute  unquestionably 
makes  him,  then  under  the  case  of  Feeble 
T.  Onrleyt  6  Colo.  412,  People  r.  Hurlbut,  24 
HldL  44,  Attorney  General  t.  Detroit,  113 
Mich.  146,  70  K.  W.  40O,  37  L.  B.  A.  211. 
Bnrch  T.  Hardwleke,  80  Orat  (Va.)  24,  112 
Am.  Bep.  640,  and  many  other  cases,  his  da* 
ties  and  fnnrtlons  concern  the  whole  stat^ 
as  Is  said  In  the  laat-dted  case;  and  If  bis 
duties  and  functtons  concern  the  whole  state, 
be  Is  a  state  officer  within  Uw  dvll  service 
of  the  8tat& 

In  such  case  It  does  not  matter  that  bis 
activities  are  conflned  to  a  small  part  of  the 
state.  That  was  true  of  the  police  Judge  of 
Leadville^  and  in  a  less  degree  Is  true  of  an 
irrigation  division  engineer,  an  office  which 
we  have  recently  held  to  be  within  the  terms 
of  this  section  of  the  Constitution.  People  v. 
Chew,  179  Pac.  812.  Nor  does  it  matter  that 
his  peace  powers  are  confined  to  matters  re- 
lating to  the  distribution  of  water ;  he  Is  a 
peace  officer  nevertheless.  It  Is  true  that  in 
Re  Speakership,  IS  Colo.  620,  25  Pac.  707,  11 
li.  R.  A.  241,  Elliott,  J.,  said  that  a  clerk  of 
a  court  of  record  was  not  a  state  officer,  but 
he  made  no  reference  to  People  v.  Curley,  and 
although  the  clerk  of  a  district  court  is  an 
officer  ffligaged  "in  the  administration  of  Jus- 
tice" under  the  laws  of  the  state,  as  stated 
in  People  v.  Curley,  and  therefore  Judge  El- 
liott's dictum  Is  inconsistent  with  Pe<vle  v. 
Curley,  yet  It  cannot  be  regarded  as  over- 
ruling the  principles  there  stated. 

Since,  therefore,  he  is  a  peace  officer  of  the 
state,  with  duties  concerning  the  whole  state, 
he  is  nnder  People  v.  Curley,  a  state  officer. 
Then,  too,  the  point  Is  a  very  strong  one  that 
the  water  commlsslober  Is  a  part  of  the  ir- 
rigation system  of  the  state,  part  of  the  sys- 
tem provided  by  the  state  for  the  distribu- 
tion of  water,  and  his  duties  are  in  the  ad- 
ministration of  that  system,  wblcli  Is  not 
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created  or  controlled  by  any  munldpatlty  or 
quasi  municipality,  but  wholly  by  the  state. 
These  three  points — that  he  Is  a  peace  officer 
whose  duties  concern  the  whole  state,  that  he 
Is  a  part  of  the  state  system  for  distribution 
of  water,  and  that  be  Is  controlled  only  by 
state  authority — In  reason  and  force  seem  to 
us  to  outweigh  all  other  points  either  for  or 
against  tbe  proposition  that  he  Is  a  state  offi- 
cer. 

An  additional  reason  why  the  water  com- 
missioner must  be  called  a  state  officer  is 
that  he  cannot  be  called  dthflv  a  county  of* 
fleer  or  a  mnnidpal  officer.  The  water  dis- 
trict Is  not  a  corporate  entity  nor  a  quasi 
c(»poration.  It  has  no  powers  whatever.  It 
Is  not  a  person  and  cannot  act  as  such.  In 
this  respect  it  la  like  a  town  In  New  Tork, 
within  which  certain  officers  are  charged 
wlfli  tbe  exerdae  of  porUtma  of  the  political 
power  of  the  state.  It  Is  a  mere  geographical 
division  within  wbldt  tiie  commlasloner  is 
givm  certain  powers  by  tbe  state.  Lorillard 
r.  Monroe,  11  N.  T.  894,  62  Am.  Dec  120. 

What  has  bem  said  disposes  of  tbe  pdnta 
In  favor  of  tbe  relator.  Tbe  soorce  of  the 
appointment  does  not  control,  but  If  It  did 
the  appointment  la  by  the  state  executive, 
^e  state  had  nothing  to  do  with  the  appoint- 
ment of  tbe  police  Judge  of  Leadvllle  In  Peo- 
ple V.  Curley,  6  Colo.  413.  The  coextent  of  Ju- 
risdiction with  the  state  does  not  controL  Id. 

The  commissioner's  duties  are  not  purely 
local,  or  of  local  concern,  because  he  Is  a 
peace  officer.  People  v.  Curley,  supra ;  Rob- 
erson T.  Pecvle,  40  Cola  119,  90  Fac;  79. 
Moreover  his  duties  greatly  concern  all  the 
water  users  within  his  water  division,  and 
for  tbis  reason  water  dlvi^rais  and^  division 
engineers  were  (seated.  Cnnstodc  v.  Ft  Mor- 
gan Ca,  80  Colo.  101,  109-U2,  ISl  Fac.  929. 
The  source  of  payment  does  not  controL  The 
police  Judge  was  not  paid  by  tbe  states  Peo- 
ple V.  Curley,  supra. 

[S]  This  leaves  the  only  point  In  relator's 
favor  the  ezecattve  construction  of  previous 
statutes.  While  this  Is  always  oititled  to 
great  weight,  yet  it  baf  never,  unless  In  the 
most  extreme  case^  where  vestel  rights  would 
be  destroyed,  been  of 'controlling  forca  There 
Is  no  such  sltnatlui  here. 

The  demurrer  ahoold  be  overruled. 

BUREB,  J.  (dissenting).  I  dlssent'from  the 
condnslon  that  the  office  of  water  commis- 
sioner Is  a  state  office.  I  Join  In  the  holding 
that  tbe  dvil  service  of  tbe  state  emtn-aces 
offices  and  employes  of  the  state  only. 

I  am  authorized  to  say  that  CSilef  Justice 
GABBIQUES  and  Mr.  Justice  ALLBN  con- 
cur in  these  views. 
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CITY  OP  TBINTOAD  t.  TRINIDAD  WA- 
TERWOBKS  CO.  et  aL   (No.  0197.) 

QSopreme  Court  of  Colorado.    Jane  2,  1819. 
BeJiearinc  Denied  Oct  Q,  1919.) 

WATIBS    AlTD    WAnB    CoUBflU  «5>183(6)— 
BlQHTB  OF  WATKB  OOHPAITT  UBDEB  CTTT'S 
PKOUm  TO  PAT  BOVDB  AS  FABT  OF  FBTOB. 
Where  the  promise  of  a  dty  acqulrins  the 
plant  of  a  water  compaQy  to  pay  the  company's 
outstanding  bonds  was  accepted  to  that  extent 
OS  8  payment  on  the  price,  the  company  Is  not 
entitled,  as  against  the  city,  to  possession  of 
seven  of  the  dty's  bonds  held  by  a  bank  in 
escrow  for  exchange  for  bonds  of  the  water  com- 
pany, an  except  five  of  which  have  been  deliver- 
ed for  cancenation ;  the  aeven  bonds  not  being 
part  of  the  price. 

Error  to  District  Court,  Las  Animas  Coun- 
ty; A.  Wataon  UcHendrle.  Judge. 

Action  by  the  City  of  Trinidad,  a  monicipal 
corporation,  against  the  Trinidad  Water- 
works Company,  a  corporation,  and  the  First 
National  Bank  of  Trinidad,  Colo.,  a  corpora- 
tion. To  review  a  judgment  for  the  Water- 
works Company,  plaintiff  brings  error.  Re- 
versed, and  cause  remanded. 

Henry  Hunter,  of  Trinidad,  and  Dana, 
Bloont  ft  SllTenrtiein,  of  Denver,  for  idalntUC 
In  error. 

Jane  0.  Northcatt  and  Forrest  C.  North- 
cutt,  both  of  Denver,  and  Henry  W.  CM,  of 
BlT^id^  for  defoidants  In  earn. 

BAILET,  J.  Plaintlil  In  error,  plaintiff 
below,  tbe  dty  of  Trinidad,  a  municipal  cor- 
poration, hereinafter  called  the  city,  brought 
suit  to  recover  from  ttie  First  Natl<mal  Bank 
of  Trinidad,  one  of  the  defrndants  below, 
and  a  defendant  In  error  here,  aewn  city 
bonds  of  $1,000.00  each,  hAld  liy  the  latter 
In' escrow  for  the  purpose  of  exdiange  for 
bonds  of  the  Trinidad  Watferworks  Com- 
pany, hereinafter  called  the  company,  which 
company,  claiming  to  own  the  bonds  In  dls- 
pute  was  Hiereafter  made  a  party  defendant 
to  this  suit  by  stipulation.  Find^igs  and  de- 
cree were  for  the  *c(Rnpany,  and  tbe  dty 
brings  the  cause  here  for  review. 

The  bonds  on  deposit  are  part  of  an  Issoe 
of  fS^OOOOO  put  out  by  the  dty  for  tiie  pnt^ 
chase  from  the  company  of  Oft  water  ^stem 
which  then  did,  and  ever  dnce  has,  furnish- 
ed tbe  dty  Its  domestic  water  aupp^.  Tbeab 
bonds  were  placed  with  the  bank  In  S^tem- 
ber,  1897,  i^preeable  to  the  terms  of  a  con- 
tract of  ptmAase  and  sale  of  sndi  water 
system  between  the  dty  and  die  d^endant 
con^any.  That  Contract  provides,  among 
other  things,  that  the  bonda  of  the  company 
theiMofore  Issued  against  Its  water  plant, 
were  to  be  ezAanged  for  bonda  of  the  tAty. 
All  of  tbe  water  bonds,  «cept  Ave  thereof 
for  91,000.00  eadi,  were  delivered  up,  ex- 


changed and  canceled.  The  Ave  bonds  In 
question  with  Interest  thereon  are  still  out- 
standing and  are  a  subsisting  lien  upon  tbe 
waterworks  system,  so  purchased  by  the  city. 

The  contention  of  the  company  la  that  the 
seven  bonds  In  tlie  hands  of  the  bank  are  a 
part  of  the  purchase  price  of  the  water  plant 
and  as  such  belong  to  It  and  that  the  com- 
pany is  under  no  obligation  to  locate  the 
five  missing  bonds  or  surrender  them  to  the 
dty  before  It  is  entitled  to  receive  the  bal- 
ance of  the  agreed  purchase  price.  It  is  con- 
tended by  the  city,  on  the  other  baud,  in 
view  of  the  lapse  of  time  since  such  bonds 
were  placed  in  escrow,  that  they  should  now 
be  returned  for  the  reason  that  the  city  alone 
is  responsible  for  the  payment  of  the  water 
company  bonds,  whenever  presented  for  pay- 
ment, and  that  in  accordance  with  tbe  terms 
of  its  contract  with  tbe  water  company  it 
has  discharged  its  obligation  to  the  latter  In 
full.  It  Is  also  urged  that  In  any  event  the 
company,  having  failed  to  renew  Its  charter. 
Is  legally  dead,  whldi  fact  when  It  was  made 
a  party  defendant  was  not  known  to  the  dty, 
and  since  it  has  in  fact  no  longer  a  legal 
existence,  may  not  maintain  this  action.  In 
our  view,  however,  It  Is  unnecessary  to  pass 
upon  the  right  of  the  company  to  now  liti- 
gate tbe  matter  in  dispute. 

The  case  will  be  determined  upon  the  pro- 
visions of  the  contract  between  the  dty  and 
the  company.  In  March,  1807,  the  parties 
agreed  upon  the  price  to  be  paid  for  the  water 
system,  that  the  payment  therefor  In  part 
at  least  was  to  be  made  by  redemption  and 
cancellation  of  outstanding  bonds  of  the  com- 
pany, which  were  and  are  a  flrst  lien  upon 
the  plant;  the  contract  further  provides.  If 
at  the  time  the  contract  was  completed  there 
were  any  of  the  water  company  bonds  out- 
Htandlng,  and  not  deposited  with  the  First 
National  Bank  of  Trinidad  for  exchange,  as 
to  such  bonds,  as  follows: 

"It  is  farther  agreed  by  the  Trinidad  Watet^ 
works  Company  Uiat  any  amonnt  which'  might 
be  paid  by  the  City  of  Trinidad  tor  the  purpose 
of  diacfaarging  tbe  bonds,  so  deposited,  and  se- 
curing' their  cancellation,  shall  be  considered 
and  accepted  by  said  company  as  payment  to 
that  extent  upon  the  porcbaae  price  of  tbe  prop- 
erty herein  proposed  to  be  conveyed,  and  that 
said  dty  may  withhold  from  tbe  purchase  price 
an  amount  equal  to  tbe  prindpal  and  interest 
to  April  1,  1897,  of  any  bonda  whldi  may  not 
be  so  deposited  prior  to  the  time  of  final  settle- 
ment by  the  city  for  said  property  as  herein 
provided  for,  and  the  payment  of  sach  bond* 
shall  be  assumed  by  the  dty,  and  the  amount 
thus  withheld  and  assumed,  to  be  considered  by 
tbe  company  as  payment  to  that  eztoit  npmi 
tbe  purchase  price  of  said  property." 

It  Is  manifest,  from  the  foregoing  pro- 
vision, that  the  dty  assumed  and  agreed  to 
pay  tbe  then  listing  and  outstanding  Nmd- 
ed  Indebtedness  of  the  ctnnpany,  and  the  com- 
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P&ny  accepted  such  assumpUon  of  obligation 
by  the  dty  as  paym^t  of  so  much  of  the 
agreed  purchase  price  of  the  water  plant  as 
was  represented  by  such  outstanding  bonds. 
The  l^al  effect  of  the  assumption  of  an  ex- 
isting indebtedness  on  the  one  side  and  an 
acceptance  of  the  promise  to  pay  on  the 
other,  as  part  of  the  purchase  price,  Is  laid 
down  In  1  C.  J.  667,  In  the  following  terms: 

"It  is  too  well  settled  to  admit  of  doubt  that 
If  the  promise  or  agreement  itself,  and  not  the 
performance  thereof,  Is  accepted  in  satisfaction 
of  the  demand,  and  the  agreement  is  based  upon 
a  taffident  condderation,  the  demand  is  ez- 
tinguisbed  and  cannot  be  the  foundadon  of  an 
action,  and  it  makw  no  dlfferaice  whether  the 
original  demand  was  In  tort  or  ouitract.  Un- 
der these  circumstances  there  Is  a  valid  accord 
and  satisfaction,  CTen  though  the  promise  or 
agreement  is  not  performed.  The  sole  remedy 
of  either  party  in  ease  of  nonperformance  is  by 
action  for  breach  of  the  new  agreement,  the 
right  to  insist  on  tiie  original  Indebtednesa  bfr- 
ing  eztinguiahed." 

See  also  Whitsett  t..  Olaytosi,  6  Oolo.  476. 

It  appears  that  tbe  water  ccmimny  bonds 
In  qoestitm  have  been  loat,  or  at  least  hare 
not  been  presented  for  payment  during  the 
more  than  twenty  years  period  which  has 
elajned  aince  the  execution  of  the  contract 
mie  bonds  are  payable  to  twarer,  and  thdr 
proTlidons  UaMllty  thereon  la  absolute,  cer- 
tainly at  least  at  all  times  prior  to  tbe  run- 
ning of  tbe  statute  of  limitation,  and  accord- 
ing to  the  terms  of  the  contract  the  city  la 
bound  for  fbelr  payment.  For  the  protec- 
tion of  the  city  the  contract  «pres8ly  and 
vpedflcally  provides  that  It  may  withhold 
payment  to  tbe  water  company  of  so  much 
of  the  purdiase  price  as  Is  covered  by  the 
water  bonds  ontstancllng  and  nccrued  Interest 
thereon  at  the  date  of  final  settlement  the 
payment  of  which  the  city  has  assumed.  It 
waa  nnder  this  explicit  provision  that  the 
bonds  were  deposited  with  the  bank.  Tbe  wa- 
ter company  has  received  In  foil  what  it 
agreed,  according  to  tbe  terms  of  the  contract 


or  whether  Its  1^1  existence  waa  terminated 
by  the  expiration  of  Its  charter.  It  tias  al- 
ready been  paid  the  agreed  purchase  price 
for  Its  plant,  and  obviously  has  no  further 
interest  In  the  subject  matter  of  this  suit 
There  Is  no  ambiguity  In  the  contract  upon 
this  point  as  Is  plainly  shown  by  the  express 
provision  contained  in  the  excerpt  therefrom 
quoted  above.  The  promise  upon  the  part 
of  the  city  to  pay  sxidb  outstanding  water 
bonds  of  the  company  was  accepted  to  that 
extent  by  the  company  as  a  payment  npcm 
Che  agreed  purchase  price  for  the  pr(q;>erty.. 
The  city  is  still  liable  for  su^  payment,  and 
is  ready  and  willing  to  discharge  its  obli- 
gation in  this  behalf  whenever  called  upon 
to  do  so.  No  other  construction  of  the.  effect 
of  the  agreement  of  purchase  and  sale,  be- 
tween the  dty  and  tbe  water  company  upon 
the  point  here  Involved  la  either  legollr  or 
logically  possible. 

Tbe  cases  relied  upon  by  the  company  are 
not  in  point  particularly  Burbank  v.  Roots, 
4  Cola  App.  197,  45  Pac.  275.  AU  of  the 
cases  dted  by  tbe  water  company  to  support 
Its  contentions  are  ones  In  which  the  vendor 
of  real  property  was  permitted  to  bring  ac- 
tion against  the  purchase  for  nonpaymrat 
of  an  Incumbrance  which  the  purchaser  as- 
sumed and  agreed  to  pay,  and  are  distin- 
guishable from  the  case  at  bar  In  that  In  those 
cases  tbe  purchaser  failed  and  refused  to 
discharge  the  Incumbrance.  In  tills  case 
tbere  has  beoi  no  default  upon  the  part  of 
the  dty  In  the  performance  at  Its  agreement 
or  denial  of  liability. 

It  is  manifest  therefore,  that  tbe  Interest 
of  the  company  in  the  bonds  In  question  long 
since  came  to  an  end.  This  condusion  dis- 
poses of  all  other  Issues  Involved,  and  fur- 
ther discussion  or  ccmslderatlon  of  the  cause 
la  unnecessary. 

The  Judgment  of  the  trial  conrt  Is  revers- 
ed and  the  cause  remanded  with  Instruc- 
tions to  enter  a  Judgment  for  the  dty  direct- 
ing an  unconditional  delivery  to  It  by  the 
ilith  tie  city,  to°take  for  Ita  plant  a  part  of  i        of  the  dty  bonds  above  described  held 


which  was  the  assumption  of,  and  the  agree- 
ment by  tbe  dty  to  pay,  any  outetanding  bonds 
of  that  company  not  deposited  with  the  bank 
prior  to  13ie  final  settlement  by  the  dty  for 
the  water  plant  as  provided  In  the  contract 
It  therefore  Is  Immaterial  In  fikla  action 
mhetber  the  company  is  a  live  corporation 


by  It  In  escrow      tbe  pnipow  hereinbefore 

Indicated. 

Judgment  reversed  and  cause  remanded 
vrtth  instroctlona. 

0ABBI0UB8,  a  7..  and  ALLBN»  3^  «on- 
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■<67  Colo.  IM) 

rEBGUSON  «t  bL  T.  FABMBRS'  STA13D 
BANK  OF  HAXTDN.   (No.  9637.) 

-vSaprenM  Goart  of  Colorado.    Oct  6,  1919.) 

JuDOHsm  «»68(1)— Vacation  of  yvDQvxnr 
BT  ooimasioiv  oir  SHOwnco  or  vmasBM  on 

MXBITB. 

Judgment  confened  under  poww  tA  ntto^ 
ner  dioald  be  mated,  and  defenie  allowed  to  a 
jni7;  appUcatioi^  bei&s  naaonable,  and  sup- 
poitfns  affidavit  making  a  prima  fade  case  id 
defenae  m  the  meiita,  notwithatanding  oonntar 
nffidavita. 

Error  to  Dlgtrlct  Conr^  FhlllUw  Ooimty; 
I*  G.  Stetdunsm,  Judges 

Action  by  the  rermers*  State  Bank  of  Haz- 
-tnn  against  Robert  B.  FergneKHi  and  anotber. 
Motion  to  set  aside  judgmmt  by  confession 
was  oTerruled.  and  defttdants  Ivlng  »ror 
and  apply  ft>r  snperaedeai.  Bereraedt  with 
■dlrectkuis. 

Hansom  ft  Uuiwhi,  ot  Sterling,  and  W.  D. 
EdBey,  of  Holyoke,  tor  plaintiffs  In  error. 

Avery  T.  SearlOk  of  Haxtnn,  tor  detond- 
lont  In  OTor. 

TBLLEB,  J.  Defendant  In  error  took 
Judgment  by  confession  under  warrants  of 
attorney  atta(died  to  two  promissory  notes 
execnted  by  the  plaintiffs  in  error  and  assign- 
ed by  the  payee  to  defendant  in  error.  Judg- 
ment was  entered  on  a  c(^OTit  some  15 
months  after  the  dellrery  of  the  notes  and 
3  months  after  they  were  due.  Plaintiffs 
In  error  seasonably  filed  a  motion  to  set 
aside  the  judgment,  and  supported  It  with 
affidavits  alleging  that  the  notes  were  obtaln- 

-  ed  by  mlar^resentatl<m  and  fraud  and  wtth- 
out  consideration,  of  all  of  which  the  defend- 
ant In  error  had  full  knowledge.   A  counter 

.  affidavit  was  filed  by  the  bank,  denying 
knowledge  of  any  defects  in  the  note  or  In 
payee's  title.  The  motion  was  overruled, 
and  the  cause  is  before  us  on  application  for 
a  supersedeas. 

The  motion  to  vacate  the  judgment  should 
have  been  sustained.  The  general  rule  Is 
that  where,  in  such  a  case,  it  is  made  to  ap- 
pear by  affidavit  tliat  the  judgment  debtor 
has  a  meritorious  defense,  the  court  should 
set  aside  the  judgment  and  allow  the  defense 
to  be  made  In  a  trial  to  a  Jury.  The  Issue 
as  to  the  bank's  knowledge  ought  not  to  be 
tried  by  the  court  on  such  motion.  Dionne 
V.  Matienbaugh,  49  111.  App.  527,  Lake  v. 
Cook,  15  111.  353.  In  Bldiards  t.  Blrst  Na- 
tional Bank,  59  Colo.  403.  148  Pae.  912,  this 
conrt  held  that  a  judgment  confessed  under 
power  of  attorney  will  be  vacated,  and  a  de- 
fense allowed,  where  application  Is  made  In 

.  apt  time,  and  the  affidavit  In  support  tbBre- 


of  makes  out  a  prima  fade  case  of  a  defeise 
open  the  merits,  and  this  notwithstanding 
counter  affidavits  are  filed  denying  the  mat- 
ters alleged  as  a  defense. 

The  judgment  Is  reversed,  with  directions 
for  the  trial  of  the  cause  on  Its  mortta. 

OARBIOUBS,  a  J.,  and  BUBKE,  3^  eon- 
cur. 


07  Colck  sa) 
0AHDBNA8  T.  YALDIDZ.  (No.  968K) 

(Bn^eme  Conrt  of  Ooloradok    Oct  6»  1919.> 

EtuonoNs  «»80S(T)— Corar'fl  ixndinob  in 
ooNnsrs  BTTPPOvrra  bt  snBsrANtuii  bti- 

DBHCK  AmmoKD. 

In  election  contest  trial,  court's  findings  on 
questions  of  fact,  when  supported  by  substantial 
evidence*  win  not  be  disturbed  m  appeaL 

Department  8. 

Krror  to  Hnwtono  Oonnty  Ooort;  Joseph 
B.  Pattersm,  Jndg& 

Election  contest  proceeding  by  J.  B.  N, 
Yaldez  against  J.  D.  J.  Cardenas.  Judgment 
for  contestant,  and  defendant  brings  error 
and  applies  for  a  supersedeas.  Siversedeas 
doiied,  and  judgment  affirmed. 

W.  O.  Peterstm,  ct  PnebUh  tor  plaintiff  In 

error. 

John  li.  East  and  Harr^  StarbndE,  botti 
of  Walsenburg,  for  defendant  in  errcw. 

AMjEN,  J.  At  an  election  for  electing  a 
secretary  of  school  district  No.  6  in  Huer^ 
fano  county,  hdd  In  that  district  on  May  6, 
1919,  J.  D.  J.  Cardenas,  the  plaintiff  in  error, 
and  J.  B.  N.'Valdes,  the  defendant  in  error, 
were  candidates  for  the  office,  and  were  the 
only  persons  voted  for  at  the  election.  At 
the  dose  of  the  school  district  election  in 
question,  the  judges  of  the  election  canvassed 
the  result,  and  found  and  declared  that 
Cardenas  received  64  TOtes,  and  Taldez  61 
votes.  Yaldez  thereafter  duly  instituted 
contest  proceedings  in  the  county  court. 
Upon  trial  the  court  tound  In  favor  of 
Yaldez,  and  adjudged  him  to  have  been  elect- 
ed to  the  office.  Cardenas  brings  the  cause 
here  for  review,  and  In  the  assignments  of 
error  complains  of  certain  findings  of  toct 
of  the  trial  court  The  cause  is  before  us 
upon  an  application  for  a  supersedeas,  and 
the  sole  question  presented  in  the  argnment 
is  the  conclnslTeiwss  of  the  flndlnga  com- 
plained of. 

In  conformity  to  the  Issues  made  by  the 
pleadings,  the  trial  conrt  found  that  the  fol- 
lowing named  voters,  to  wit,  Baflno  Caslas, 
Carl  Martin,  Mrs.  Gkurl  Harttn.  and  Querino 
Martinez  (all  of  whom,  It  Is  admitted,  voted 
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tm  Oardeiuu),  wm  not  legally  qoaltfled 
deetwa  and  were  not  ntiUed  to  rote  at  Uie 
election;  and  also  that  ttw  vote  cast  by 
one  MacloTia  Martinez,  which  vote  was  In 
farw  of  Gardenaa,  waa  ill«saUy  cast  and 
ahonld  not  be  counted.  Hiia  finding  would 
reduce  the  vote  iSor  Gaitoias  teom  B4  to  ^ 
votes. 

The  court  also  found  tliat  Juan  t,  Martinei 
and  Roeenda  Martlnes,  who  had  not  been  per- 
mitted to  vote  at  the  Section,  were  legally 
qoallfled  electors  and  would  have  voted  for 
Taldez  If  they  had  been  allowed  to  vote; 
and  also  that  one  Plonono  Archutetta,  who 
voted  for  YaldeB,  was  a  duly  gnallfled  voter 
and  entitled  to  vote  at  the  election.  As  a 
remit  ot  the  finding  as  to  Juan  T.  Martlnes 
and  Bosenda  Martinez,  the  vote  for  Valdes 
was  Increased  from  SI  votes,  as  found  by 
the  dectlon  Judges,  to  03  votes. 

The  plaintiff  In  error  contends.  In  effect, 
that  under  the  undisputed  facts  the  trial 
court  should  have  found,  as  a  matter  of  law. 
that  Jnan  Martinez,  Bosmda  Martinez,  and 
Ptoxmo  Archuletta,  were  not  residents  of  the 
echooJ  district  In  whidi  the  Section  was  held, 
and  therefore  not  entitled  to  vote  at  the 
Section.  We  find,  however,  that  as  to  each 
of  these  voters  there  was  snbstantlal  evidence 
to  the  effect  that  such  person  was  a  resi- 
dent of  the  school  district,  and  therefore 
thla  court  will  not  disturb  the  trial  court's 
finding  that  such  persons  were  "legally  qual- 
ified voters  *  •  •  and  entitled  to  vote 
at  said  election.^  Hnffaker  v.  Edglngton,  80 
Idaho,  179*  163  Pac  793.  The  appellate 
court  will  not  determine  doubtful  questions 
of  fact  in  contested  election  cases.  16  Cyc. 
437.  The  conclusion  above  reached  leaves 
undlstnrbed  the  court's  finding  that  the 
number  of  votes  that  dionld  be  connted 
Taldez  Is  63. 

We  are  also  of  the  opinion  that  the  evi- 
dence la  sufficient  to  uphold  the  trial  court's 
finding  that  Raflno  Caslas  was  not  a  legally 
qualified  elector  at  the  election,  and  that  the 
vote  cast  by  Maclovla  Martinez  "was  Illegal- 
ly cant,  and  should  not  be  counted."  This 
finding  reduced  the  vote  for  Cardenas  tcom 
54,  as  found  by  the  election  Judges,  to  S2. 

Tn  view  of  our  conclusions,  hereinabove 
stated.  It  becomes  unnecessary  to  consider 
the  trial  court's  findings  as  to  the  residence 
or  qualifications  of  C^rl  Martin,  Mrs.  Carl 
Martin,  and  Querino  Martinez,  for  the  votes 
of  these  persons,  if  counted  for  Cardenas, 
would  not  bring  his  total  vote  above  62, 
which  is  still  less  than  the  number  of  votes 
glvra  to  Valdez  by  the  undisturbed  and  un- 
reversed findings  of  the  trial  court. 

The  application  for  a  supersedeas  Is  de- 
nied, and  the  Judgment  la  affirmed. 

Afflrmed. 


GARBIGUB8,  a 
cur. 


and  BAILBT,  X,  con- 


871 

(ff  Golo.  SM> 
FBIEEEB  T.  MOBRISON.  (No.  9460.) 

(Snpreme  Court  of  O^orado.    Oct.  6,  1919.) 

1.  JtTsnoia  or  thx  fiaoi  ^9»188(1)— Jobu- 

DIOnON  OP  DISTUCT  COnT  Iir  VBKDOB'S  AC- 
TION roB  roBciBut  nBiAZirn  to  waMxajom 

OOItTBA.OT, 

Under  Rev.  St.  1908,  |  2608.  district  court 
had  jurisdiction  to  foreclose  contract  to  pur- 
chase in  vendor's  action  in  forcible  detainer 
againit  defaulting  purchaser  on  case  being  cer- 
tified from  Justice  court;  the  district  court  in 
Budi  case  luving  right  to  try  case  as  if  oiig- 
inally  begun  in  such  court. 

2.  Afpkal  Ann  bbbob  «s>8S2(8)— ItaExnOAirr 
BaroppiD  n>  cohflain  oabb  tubd  oir  thb- 

'  OBT  OF  HIB  ANBWBB.  • 

Defendant,  who  has  alleced  in  answer  that 
his  relation  to  plalntitt  was  that  of  mortgagor 
to  mortgagee,  cannot  complain  that  case  was 
tried  on  that  theory. 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver;  John  H.  Denison,  Judges 

Action  by  WlUaim  F.  Morrison  against 
Dora  A.  Frlkker.    Judgment  for  plaintiff, 

and  defendant  brings  error.  Affirmed. 

George  B.  Campbell,  of  Doiver,  for  plain- 
tiff In  error. 

r.  D.  Ta^cart  and  S.  S.  Abbott,  both  of 
DeDVer,  f    d^endant  In  error. 


TBTJ..KH.  J.  Defendant  in  error  b^n  an 
action  in  forcible  detainer  In  a  Justloe  coart, 
which  was  afterwards  certlfled  to  and  tried 
by  the  district  court 

The  complaint  alleged  ownership  of  cer- 
tain real  estate  In  the  plaintiff,  a  contract  of 
sale  of  it  to  one  Dlllow,  and  a  contract  of 
sale  by  IDlllow  to  the  defendant,  demand  of 
possession,  refusal,  etc. 

The  answer  alleged  ownership  in  defend- 
ant, and  alleged  that  plalntlfl  was  slmiHiy  a 
mortgagee  of  the  premises. 

Plaintiff  bad  Judgment  for  possession,  the 
decree  providing  that  the  real  estate  be  sold 
to  foreclose  the  right  of  defendant  under  her 
contract  with  Dlllow.  with  a  pre8crlt)ed  pe- 
riod for  redemption. 

It  should  be  added  that  Dlllow's  contract 
with  plaintiff  had  been  canceled  because  of 
the  failure  of  Dlllow  to  make  the  payments 
required,  but  this  cancellation  did  not  take 
place  until  after  defendant  had  purchased 
such  rl^tB  as  DlUow  had  bis  contract  of 
purchase. 

[1]  The  Judgment  Is  attacked  on  the 
ground  that  the  court  had  no  Jurisdiction  to 
foreclose  the  coutracts  of  purchase  in  an  ac- 
tion begun  in  Xhsi  Justice  court  Illinois  cases 
are  cited  to  that  effect  but  they  are  not  in 
point  since  our  statute  (section  2608,  B.  S. 
190^  provides  that,  when  cases  are  so  certi- 
fied, they  shall  be  tried  in  all  respects  as  if 
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originally  begun  In  ttw  court  to  which  they 
Aare  been  certified. 

[2]  In  any  event,  defendant,  by  answer 
having  alleged  that  tbe  relation  between 
plaintiff  and  defendant  was  that  of  mort- 
gagee and  mortgagor,  la  hardly  In  position 
to  complain  that  the  canw  wu  tried  aa  his 
announced  theory. 

Plaintiff  In  error  was  glvoi  more  than  was 
required  by  the  strict  rules  ot  practice,  in 
that  she  bad  allowed  her  a  polod  of  re* 
demptlon. 

Finding  no  error  In  the  Judgment*  It  li  af- 
firmed. 

GABBXGUDS,  &  3^  and  BUBKB,  3^  am- 
cnr. 

(tfr  Colo.  «n) 

SMITH  et  aL  v.  PEOPLE.   (No.  0471.) 

(Snpreme  Court  of  Colorado.    Oct  6,  1919.) 

1.  Plbadxiio  4es>214(1)  —  ADiossionB  bt  dx- 

HUBBIHO  TO  AHBWEB. 

A  general  demurrer  to  the  answer  admits 
allegatiwis  tbereot 

2.  Bail  «=>7S— Susett  hot  uable  on  m- 

8ANITT  op  PKINOIPAIi  ARD  OONFmKKKNT  Zlf 
AnOTUEB  STATE. 

Snreties  on  a  criminal  recogniEance  were  not 
liable  tor  failure  to  produce  principal,  where 
principal  waa  insane  and  In  enatody  in  another 
•tate,  slnee  auch  &ilare  was  through  no  fault  of 
the  snretlea  or  the  principal,  and  since  prodno- 
don  of  Insane  principal  would  hare  served  no 
good  purpose,  Inasmuch  as  trial  could  not  have 
proceeded. 

Department  1. 

E^ror  to  District  Court,  Cbaffee  County; 
James  H  Cooper,  Judge. 

Action  by  Uie  People  of  the  State  of  Colo- 
rado against  James  T.  Smith  and  another, 
sureties  on  a  criminal  recognizance,  to  recov- 
er the  penalty.  Judgmait  against  the  de- 
fendants, and  th^  bring  error.  Berersed, 
with  directions. 

John  A.  Rush  and  Foster  Cllne,  both  of 
Denver,  for  plaintiffs  In  error. 

T.  Lee  Wltcher.  of  Canon  City,  and  A.  B. 
Ulller,  of  Salida*  for  the  People. 

TELLEB,  J.  PlaintUEs  In  error  were  sn- 
retlea on  a  criminal  recognizance  given  tor 
the  appearance  of  one  filinnle.De  Lege,  who 
was  charged  with  a  felony.  On  the  return 
day  of  the  recognizance  the  defendant  did 
not  appear,  and  the  bond  was  therefore  for- 
feited, and  a  scire  facias  issued,  requiring 
the  suretiea  to  show  cause  why  Judgment  for 
the  penalty  named  should  not  be  rendered 
against  them.  To  this  they  answered,  al- 
leifing  that  the  accused  was  Insane  on  the 
return  day  and  was  still  insane;  that  she 
was  in  the  custody  of  the  sheriff  of  a  county 


in  Texas;  under  a  criminal  diarge ;  and  tluit 
there  was  then  pending  In  Texas  a  proceeding 
to  determine  the  question  of  her  sanity.  A  gen- 
eral demurrer  to  the  answer  was  sustained, 
and  Judgment  aitere<l  for  91,000  against  said 
sureties.  They  bring  the  case  here  on  error. 

[1]  The  demurrer  admits  the  allegations  of 
the  answer,  including  the  allegation  that  the 
accused  was  Insane  on  the  return  day  and 
when  the  answer  was  filed,  and  was  in  the 
custody  of  the  law  In  Texas.  There  la  there- 
fore presented  the  question  whether  or  not 
the  sureties  are  relieved  from  their  obligation 
to  produce  their  principal  in  the  recognizance 
by  the  fact  that  she  is  insane  and  In  the  cus- 
tody ot  another  stat&  It  Is  plain  that  the 
purpose  of  n  recognizance  Is  merely  to  insure 
the  presence  for  trial  of  a  person  accused  of 
a  bailable  offense.  The  enriching  of  the  pub- 
lic treasury  is  no  part  of  the  object  at  which 
the  proceeding  is  aimed. 

[21  There  Is  no  reason  for  penalizing  the 
sureties  when  It  appears  that  they  are  un- 
able, by  no  fault  of  their  own  or  of  their  prin- 
cipal, to  perform  the  condition  of  the  bond. 
Moreover,  to  produce  for  trial  an  Insane  per- 
son would  serve  no  good  purpose,  aa  the  trial 
could  not  proceed.  These  considerations  have 
been  many  times  recognized  by  the  courts, 
whldi  have  set  aside  forfeitures  and  vacated 
Judgments  on  ball  bonds  when  the  princi- 
pal has  been  prevented  by  death,  sickness,  or 
Insanity  from  ai^aring  as  required  by  the 
bond.  Such  casea  come  within  the  rule  which 
relieves  from  the  obligation  of  a  contract 
rendered  impossible  of  performance  by  an 
act  of  God. 

"Ordinarily  insanity  of  the  principal  is  a 
good  defense  for  nonperformance  of  the  obliga- 
tion of  the  bond."  2  B.  a  L.  p.  55,  par.  67. 
t 

In  Chase  t.  People,  2  Colo.  481,  this  court 
held  that,  when  a  principal  In  a  recognizance 
was  on  the  return  day  prevented  by  sickness 
from  appearing,  mxtSk  sickness  not  being  tbe 
result  of  fiault  or  misconduct  on  his  part,  a 
Juc^ent  of  forfeiture  should  be  set  matia, 
when  the  flicts  were  made  to  appear.  In 
that  case  it  was  held  that  the  costs  should  be 
paid  by  the  snretleB.  In  Scully  t.  Klrkpat- 
rick,  79  Pa.  324,  21  Am.  Bep.  8^  a  number  of 
cases  are  dted  to  the  effect  that  sickness 
and  Insanity,  as  well  as  death,  excuse  per- 
formance  of  the  condition  of  a  recogulaance. 
The  rule  is  well  settled,  and  has  our  entire 
approval.  It  may  be  that,  on  a  hearing  upm 
an  Issue  made  as  to  the  alleged  insanity.  It 
wiu  appear  that  tbe  accused  Is  not  or  was 
not  lnsan& 

The  Judgment  will  be  reversed  on  payment 
of  costs  by  the  plaintiffs  ta  error,  and  such 
further  proceedings  may  be  had  in  the  cause 
as  are  cmsistent  with  tlie  views  hereinbe- 
fore expressed. 

OABBIGUBS,  a  and  BUBKi;  J.,  con- 
cur. 
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«7  Colo,  ssg)  Attention  la  eaUed  to  a  proTtslon  of  ttw  diap- 


DENVER  A  R.  O.  R.  Ca  T.  OITT  OF  COLO- 
RADO SPRINGS.  (No.  9026 J 

(Saprene  Court  of  G<dOTada,  OcL  6»  1919.) 

L  Municipal  oobpobatiohs  «»116— Spechxo 

OBDINANOI  COnrUCTINQ  WITB  OIITKEAL  OB- 

nXNANOS  KnxcTiva  witboot  bepbatjno 

GUUBK. 

Motwlthatandfais  darter  proridon  tliat  no 
ordbiuiee  shall  b«  amended  or  repealed  except 
by  ordinance,  proviidooe  of  a  spedfle  ordinance, 
In  conflict  with  an  earlier  general  ordinance  re- 
quiring reference  of  ordinaneea  to  a  oommlasionf 
mast  be  giTen  eflCeet.  tiunigli  tbere  be  no  r^eal- 
inc  daose. 

2.  PUADino  l^»8((&— AlXEOATIOH  THAT  (»- 
DIHAnCB   WAS    BEOULABLT   7A8BID  BVfn- 

ouht. 

It  is  enongh  for  the  complaint  to  allege  that 
the  cit7  coondl  duly,  regnlarly,  and  legally 
passed  an  ordinance,  set  ont,  idthont  allying 
die  facts  ibowlnc  doe  passage^ 

Brror  to  District  Court;  Bl  Paso  Oonntr; 

J<^  B.  Uttl^  Judge. 

Action  by  the  City  of  Colorado  Springs 
against  the  Denver  8t  Rio  Grande  Railroad 
Company.  Judgment  for  petitioner,  and  de- 
fendant brings  MTor.  Affirmed. 

a  N.  Clark  and  O.  A.  Lnzford,  both  of 
Denver,  for  i)lalntlfr  in  error. 

J.  L.  Rennett,  City  Atty.,  of  Qdorado 
Sprli^  for  def^idant  in  error. 

TELLER,  J.  The  defendant  in  error  be- 
gan an  action  In  the  district  court  of  El 
Paso  county  to  condemn  a  tract  of  land  for 
tie  extension  of  a  street  across  the  right  of 
way  of  the  plaintiff  in  error.  The  complaint 
alleged  that  the  city  council  of  said  city  had 
"duly,  regularly,  and  legally  passed  an  ordi- 
nance" for  the  purpose  above  named,  and 
Bet  out  the  ordinance  In  full;  also  that  the 
ordinance  was  in  full  force  and  effect,  de- 
scribed the  land  to  be  taken,  and  the  nature 
of  the  proposed  improTcment,  and  prayed 
for  the  a^iolntmeat  of  commisaloners,  etc. 
The  answer  denied  the  sufficiency  of  the 
complaint,  and  presented  seTeral  defenses, 
only  one  of  whldi  la  Insisted  upon  In  the 
briel 

A  hearing  was  bad  on  the  complaint  and 
answer;  the  objections  were  overmled,  and 
commissioners  appointed,  who.  In  due  time, 
made  report.  Objections  to  the  report  hav- 
ing been  overruled,  Judgment  was  entered 
for  the  petitioner.  The  cause  is  now  before 
US  on  error. 

[1]  Plaintiff  In  oror  urges  that  the  ordi- 
nance directing  the  extension  of  the  street 
Is  void,  because  It  had  not  been  referred  to 
the  dty  planning  commission,  as  required  by 
an  earlier  ordinance  (No.  000)  still  in  torct. 


tor  of  t3ie  charter  of  said  dty  wUxSi  readi 
u  follows: 

"Amendment  or  repeal,— No  ordinance  or  sec- 
tion thereof  shall  be  amended  or  repealed  ex- 
cept by  ordinance  adopted  in  the  manner  pro- 
vided in  this  charter." 

It  Is  budsted  that  the  onlliuuice  In  quea- 
tlon  could  not,  under  the  above  cliarter  pro- 
vlaiott,  repeal  the  ordinance  which  required 
a  reference  to  the  planning  commission.  But 
such  la  not  the  fact.  The  provision  In  qnes- 
tlon  has  no  application  here,  because  the  al- 
l^:ed  repeal  is  by  ordinance^  Ordinance  No. 
900  Is  general  In  its  scope,  while  the  exten- 
sion ordinance  is  spedfle  and  later.  It  must 
be  held,  therefore,  that,  where  Its  provisions 
are  in  conflict  witii  the  earlier  and  general 
ordinance,  such  provisions  must  be  given  ef- 
fect Dnnton  v.  People,  36  Cola  128,  87  Pac. 
640.  The  rule  is  the  same,  whether  there  be  a 
repealing  clause  or  not  Sugar  City  v.  Com- 
missioners, 57  Colo.  432,  140  Pac.  809. 

[2]  It  Is  further  objected  that  the  com- 
plaint is  insufficient  because  It  do€s  not  set 
out  all  the  facts  necessary  to  give  the  court 
jurisdiction.  In  that  the  facts  showing  the 
due  passage  of  ^e  ordinance  are  not  alleged. 
Such  allegations  are  nnnecessary.  Los  Ange- 
les V.  Waldron.  80  Gal.  283,  3  Paci  800  ;  28 
Cyc;  894. 

The  cbmplalnt  was  sufficient  and  there 
appears  to  be  no  error  In  the  procee^nga. 
The  Judgment  Is  ttier^ore  aJDrmed. 


GARRIOUES,  a  J., 
concur. 


and  RUBKB,  J., 


«7  Colo.  307) 

ATCHISON,  T.  ft  S.  F.  RT.  CO.  v.  COLORA- 
DO ALFALFA  MILL  &  POWER  CO. 
(No.  9372.) 

(Supreme  Court  of  Colorado.    Oct  6,  1B19.) 
L  Cuaroifs  and  usaoeb  4=s>17— Paovisioif  m 

BILLS  or  EADIKO  ICAT  BK  ALTEBSD  BT  008- 
TOlt 

A  provision  In  a  bill  of  lading,  that  the  car- 
rier shaB  not  be  liable  for  property  left  an  cur- 
tain kinds  of  ridings  until  the  ears  are  attached 
to  trains,  may  be  altered  by  custom  and  Osage. 

2.  Customs  and  tjsagks  «=»19(1)  —  Shipfbe 

HAS  BUBDEIt  OW  PBOOF  TO  SHOW  eilPULA- 

TioR  HI  BUI,  or  lAoiiro  OHAzraBD  bt  ons* 

TOM. 

In  an  action  against  a  carrier  to  recover 
for  the  loss  of  property  left  on  siding,  the  bur- 
den was  upon  the  plaintiff  to  show  that  a  stipa- 
lation  in  the  Mil  of  lading,  to  the  effect  that 
the  carrier  ahould  not  be  Ifaible  for  property  on 
such  a  riding,  had  been  altered  costom  and 
usage,  and  the  extent  of  the  modification. 
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8.  Oabbubs  43>112— Iauzzjtt  dependirq  on 

DKIJVXBT  ARD  AOOEPTAHOB  Or  BHIFlfBITT. 
Delivery  mnd  acceptuee  are  esscDtial  to 
impose  niMm  a  railway  company  the  duties  and 
obllfatbiiB  of  a  common  carrier. 

4.  Cabsibbb  «3»11&— Puanta  loadid  cab  or 

eiDINO  HOT  ACOXVTAKCS  OF  QOOH  BT  GAB- 
BIXB. 

In  an  action  against  a  carrier  for  Iosr  of 
property  by  fire  while  standing  on  a  siding,  the 
mere  placing  of  the  car  npon  the  aiding  was 
not  delivery  to  or  acceptance  by  the  carrier  of 
sach  car,  although  the  carrier  bad  given  the 
shipper  blank  bills  of  lading  to  be  filled  ont, 
whieh  bills  of  lading  were  signed  tv  the  fragbt 
conductor  when  notified,  or  when  he  saw  that 
loaded  cars  were  standing  an  the  siding. 

Department  1. 

Error  to  District  Court,  Otero  County; 
J.  B.  Rlzer,  Judge. 

Action  by  tbe  Colorado  Alfalfa  Alill  A 
Power  Company  against  the  Atchison,  To- 
peka  ft  Santa  F6  Ballway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Beyersed,  with  dlrectlona. 

Def  «idant  in  error  \ras  plaintiff  and  plain- 
tiff in  error  was  defendant  In  the  district 
court,  and  they  are  heretoafter  so  dedgnated. 
Plaintiff  had  an  alfalfa  meal  mill  at  Rober- 
ta, Colo.,  and  for  aome  months  had 
made  shipments  therefrom  over  defoidant's 
railway.  These  shipments  amounted  general- 
ly to  one  or  two  cars  daily,  though  sometimes 
as  many  as  four  cars  were  shipped,  and  oc- 
casionally, for  seTeral  days,  none  at  all. 
Roberta  is  about  three  miles  from  Swink, 
and  both  stations  are  on  defendant's  rail- 
way. An  agent  is  employed  at  Swink,  but 
none  at  Roberta.  R<Aerta  is  on  a  branch 
line,  and  shipments  to  and  from  that  point 
are  handled  by  the  agent  at  Swink.  In  the 
early  course  of  this  business  cars  were  load- 
ed and  moved  to  Swink,  where  bills  of  lad- 
ing were  made  out  and  delivered.  The  bills 
used  contained  tbe  following  prorlslon: 

"Property  destined  to  or  taken  from  a  sta- 
tion, wharf,  or  landing  at  which  there  is  no 
regularly  appointed  agent  shall  be  entirely  at 
risk  of  owner  after  unloaded  from  cars  or  ves- 
sels, or  until  loaded  into  cars  or  vessels,  and 
when  received  from  or  delivered  on  private,  or 
other  sidings,  wharves,  or  landings  shall  be  at 
owner's  risk  until  tbe  cars  are  attached  to  and 
after  they  are  detached  from  trains." 

Saturday,  January  80,  1916,  two  empty 
cars  were  placed  on  tbe  siding  adjacent  to 
the  mill;  one  of  these  was  loaded  by  plain- 
tiff and  removed  by  defendant  Plaintiff 
finished  loading  the  other  about  6:30  p.  m. 
at  a  time  when  the  local  train  should  have 
been  supposed  to  have  returned  to  Swink 
for  tbe  day.  No  train  was  operated  on  the 
branch  on  Sunday.  No  notice  of  any  kind 
was  given  defoidant  that  the  car  was  ready 


for  shipment  During  the  nlj^t  following 
this  car  of  meal  was  destroyed  by  fire  of  un- 
known origin.  Plaintiff  brought  suit  to  re* 
cover  tbe  value  thereof,  $239.40.  Jury  was 
waived,  and  upon  trial  to  the  court  plaintiff 
obtained  Judgment  From  that  Judgment 
defiant  prosecutes  this  writ  Plaintiff 
contends  that  at  the  time  of  tbe  destruction 
of  the  meal  In  question  it  had  been  delivered 
to  and  was  In  the  possession  at  the  railway 
company.  Defendant  maintains  the  contrary. 
TblB  is  the  8<^  questlMi  necessary  for  our 
determination. 

Henry  T.  Rogers  and  George  A.  H.  Fra- 
ser,  both  of  Denver,  and  O.  G.  Heamsberger, 
of  La  Junta,  for  plidntUf  in  oror. 

Sabln,  Hastlna  ft  SaUn,  of  La  JnntBt  for 
d^endant  in  error. 

BUBEB  J.  (after  stating  the  facts  aa 
above).  [1,  2]  Such  was  the  proven  ctiaracter 
of  the  track  upon  wMdi  the  car  stood  at 
tlie  time  of  the  fire  that,  were  the  contract 
between  the  parties  solely  evidenced  by  the 
bill  of  lading,  plaintiff  could  not  recover. 
Such  contract  however,  may  be  altered  by 
custom  and  usage.  M.  ft  E.  Ry.  Co.  v.  Eolb, 
73  Ala.  896,  49  Am.  Rep.  64.  That  it  had 
been  so  altered  in  the  present  case  is  admit- 
ted. The  burden  of  proving  the  extent  of 
that  modification  devolved  upon  plaintiff. 
It  must  prove  what  custom  and  usage  had 
been  adopted  by  the  parties  as  constituting 
delivery  in  lien  of  tbe  attadimatt  of  tbe 
cars  to  defendant's  train. 

In  response  to  this  regulranent  plaintiff 
produced  evidence  that:  (1)  Tbe  defendant 
by  its  agent  at  Swink,  delivered  to  6.  I. 
Boyd,  plaintiff's  assistant  manager,  blank 
bills  of  lading,  a  seal  book,  and.  car  seals. 
(2)  Defendant  when  required  by  plaintiff, 
placed  empty  cars  for  its  use  upon  tbe  sid- 
ing in  question.  (3)  When  loaded  by  plain- 
tiff, Its  agents  sealed  the  cars,  made  a  record 
in  the  book  mentioned,  and  filled  out  a  blU 
of  lading,  except  the  signature  by  defendant 
(4)  Cars  so  loaded,  sealed,  recorded,  and 
billed  were  removed  by  the  railway  com- 
pany, either  upon  notice  by  telephone  to  the 
agent  at  Swink  or  when  so  found  by  tbe  rail- 
way company's  train  crews.  (5)  When  so 
removed,  such  crews  first  learned  from  plain- 
tiff's  agents  that  the  cars  were  ready  for 
sblpmoit;  bUI  of  lading  was  presented  to 
tbe  conducts,  who  signed  same  for  defend- 
ant and  ddlvered  copy  thereof  to  its  agent 
at  Swink. 

[3]  It  affirmatively  appears  from  tbe  evi- 
dence that  no  car  was  ever  r«noved  from  this 
siding  until  notice  by  telephone  to  the  agent 
at  Swink  that  the  car  was  loaded  and  ready, 
or  until  such  notice  was  given  orally  to  the 
train  crew  by  plaintiff's  agents,  or  until 
bill  of  lading  bad  been  signed  and  copy  there- 
of passed  into  tbe  hands  of  defendant's  agoit. 


^saFor  oUi«r  eum  >m  hiiw  topte  snd  KST-NUHBBB  In  all  K^-Nombcred  Dlgaati  and  tad«KM 
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the  condactor.  Such  notice  and  rigning  of 
bill  of  lading  were  an  ess^tlal  part  of  tbe 
ciutMn  and  usage  constituting  the  contract, 
or  supplanting  that  porticai  of  the  contract 
requiring  the  attachment  of  flte  cars  to  de> 
foidanf s  train  to  constitute  ddlvery.  De- 
livery and  acceptance  were  essentlel  to  Im- 
pose upcm  the  railway  company  the  duties 
and  obligations  of  a  common  carrier.  Hut- 
ddson,  Carriers  ^d  Ed.)  toL  1, 1 105. 

[4]  There  is  no  proof  thereof  as  to  the  car 
in  quesdon;  hence  a  fatal  defect  In  the 
evidence  of  delivery.  In  addition  to  this, 
tiiere  la  no  evidence  of  any  notice  to  the  com- 
pany that  more  than  the  car  already  loaded 
and  taken  would  be  ready  for  di^nnmt  on 
the  SOtb.  The  car  in  question  was  loaded 
and  sealed  after  the  local  had  gone;  No 
crew  would  be  where  It  could  reasimably 
be  expected  to  learn  of  the  loading  of  this 
car  until  the  foUowIiu:  Monday.  There  was 
no  actual  delivery  and  acceptance  of  the 
car  in  question;  nofhtiv  whidb  could  be  con- 
strued, a.tbee  under  the  law,  or  tbe  bll]  of 
lading,  or  the  established  custom  and  usage, 
as  Budi  deliveiT  and  acceptance. 

At  tbe  time  of  the  Are  the  car  was  there- 
fnre  In  possession  ol  plalntilt,  and  the  judg- 
ment Is  accordingly  revised,  with  directions 
to  the  court  below  to  enter  judgment  Jiereln 
for  defoidant 

GASBI6UBS»  0.  J.,  and  TBLLEB,  J.,  con- 
car. 


(97  Colo.  297) 

JOSLTN  V.  PEOPLE.   (No.  9568.) 

(Supreme  GoQrt  of  Colorado.   Jane  2,  1919. 
Rehearing  Denied  0<:t.  6,  1919.) 

1.  Contempt  <&=»52— WiTNKsaKS  «S921— Bk- 

rnSAL  TO  TBSTIVT  in  JTTDICUI.  UVISTIGA- 
TION  CBniINAI.  COITTBlfFl:'. 

Bflfuiial  to  testify,  in  jadicial  investigation 
for  parpose  of  investigatiiig  charges  made 
against  sheriff  and  tite  drawing  of  tbe  grand 
jury,  was  a  direct  criminal  contempt,  wtiieh 
might  be  punished  snmmarily. 

2.  CONTEUFT  <8=>14~MZB0OITDnOT  OF  OFnOEB 
JN  SEXEcriON  or  JUBOBS  COHBTITUTU  OBUC- 

zNAi.  corrmfTT. 
Ad  officer  charged  with  the  duty  of  selecting 
and  sammoning  jurors,  who  excludes  all  those 
acquainted  with  counsel  for  the  defense  solely 
npon  that  ground,  is  guilty  of  a  gross  contempt 
ttf  court,  and  tike  same  is  true  if  the  officer  were 
guilty  of  a  similar  violatlMi  of  doty  in  summon- 
ing grand  Jurors. 

S.  GOKTEUFT  ^»14  — OONSPnUOT  OW  OaANB 
JTJBOBS  TO  VIOIaATX  OATH  CONtrilTUTCS  CON- 
TniFTt 

If  grand  Juror,  before  taking  oath  that  he 
wfD  present  no  person  through  malice,  hatred, 
or  in  willt  under  Bev.  St  19^  |  S899,  has  en- 
tered into  an  agreement     oDns^raey  to  violate 


,  PEOPLB  876 
p.) 

it,  and,  as  a  grand  Juror,  is  engaged  in  consum- 
mating that  agreement  or  oonq^a<7,  be  is  In 
contempt,  and  may  be  pnnialied. 

4.  Orutd  jtjkt  «=»15— DuQUALmoATiozf  or 

JUBOS  HOT  BUCiaBINO  XHDnmonT  IHVAUD. 

Generally  neither  bias  nor  prejudice  of 
grand  juror,  nor  Us  interest  In  a  prosecution 
other  tlian  a  direct  pecuniary  Interest  nor  tbe 

fact  that  he  has  formed  or  expressed  an  opin- 
ion, will  Bo  disqualify  him  as  to  render  invalid 
indictments  returned  by  tbe  grsnd  jury. 

5.  WiTNissia  «$=>202,  294^Wbbh  nrTKBasr 
ur  CIVIL  unoATioif  HATran  of  FBirxuBOL 

A  witness  may  not  refuse  to  testify,  because 
testimony  may  influence  civil  Utigatirai  in  wUdi 
he  Is  interetted,  or  because  he  considers  the 
matter  inquired  about  as  his  private,  eonfldea- 
tial,  and  personal  business. 

6.  Contempt  «i=»SO— Powke  of  ooubt  to  ot- 

VXSTIOATX  CHABOES  AS  TO  lOSOOKDCOT  IK 
selection  OF  QBAKD  JUBT. 

Where  newspaper  published  article  attack- 
ing sheriff  and  bis  s^ectim  of  grand  jurors, 
court,  on  petition  of  foreman  of  grand  jury, 
may  hold  Judicial  investigation  to  ascertain 
truth  or  faUty  of  charges;  gross  contempt  of 
court  having  been  committed  ^ther  by  the  aher- 
iff  and  some  of  the  grand  jurors,  or  by  the  pub- 
lication of  the  article,  or  both,  and  the  primary 
object  of  such  investigation  b^ig  to  purge  grand 
jury  of  corrupt  membn^  if  any. 

7.  CONTBCFT  GOtTBT  Ilf  VXSTtaATB  OR 
If  EWSPAnS  AXTAGE  OR  BBLBOTION  OF  OBAHD 
JTIBOBS. 

Where  newspaper  published  article  attacking 
sheriff's  method  of  impaneling  grand  jury,  and 
foreman  of  grand  jury  petitimied  court  to  invee- 
tigate  truth  thereof,  it  was  court's  duty  to  in- 
stitute a  Judicial  InqnirT. 

Department  L 

Error  to  District  Court,  El  Paso  County; 
J,  W.  Sheafor,  Judga 

B.  B.  Joslyn  was  adJucU^  in  contempt, 
and  he  briiwa  oror  and  appUes  for  super- 
sedeas. Supersedes  denied,  and  judgment 
affirmed. 

January  13,  1919,  In  the  district  court  of 
El  Paso  county,  a  grand  jury  theretofore  in 
sessicHi  filed  its  report  and  was  discharged. 
One  of  the  matters  uudlaposed  of,  for  lade 
of  time,  was  the  investigation  of  the  depart- 
ment of  public  safety  of  the  dty  of  Colorado 
Springs.  F^ruary  27,  1919,  another  grand 
Jury  was  Impaneled,  and  anumg  other  things 
given  it  in  diai^  was  the  completttm  of 
Oils  investlgwtton.  On  Hardi  7,  101%  while 
this  grand  Jury  was  sitting,  there  appeared 
In  a  certain  newspaper,  the  Labor  News, 
published  In  the  dty  of  Colorado  Springs, 
tbe  toUowliig  article: 

•furious  Coincidences. 

*asn*t  it  a  curious  eirfnddence  Oat  the  lead- 
ers of  tiie  county  Bepnbllcans  should  boast,  aft* 
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cr  their  Tictory  last  fall,  'We  will  now  proceed 
to  dean  oat  the  City  Hall?*  Isn't  it  a  curious 
coincidence  tiiat  a  Republican  sheriff,  when 
drawing  a  grand  Jar?  to  investigate  a  city  de- 
partment presided  orer  hy  a  Democrat,  should 
happen  to  find  so  many  jurors  who  had  made 
their  boasts  of  what  they  would  do  to  that  de- 
partment If  they  had  the  chance?  Isn't  it  a  cu- 
rious coincidence  that  all  of  the  jurors  save  one 
belong  to  one  party?  And  isn't  it  a  carious 
coincidence  that  when  this  lone  Democrat  was 
discovered  that  a  way  was  discovered  to  have 
him  resign?  Isn't  it  a  curious  coincidence  that 
justice  should  be  called  blind  when  she  has  such 
a  keen  Tirfon  as  that?" 

March  22,  1919,  than  was  filed  In  the  dis- 
trict court  of  M  Pbso  county,  *ln  tiie  Mat- 
ter of  Grand  Jury,  Jannair  Term,  1919,"  a 
petltl(Hi,  signed  by  the  foreman  of  the  grand 
jury,  setting  up  the  artlida  above  quoted, 
showing  to  the  court  Uiat  It  oooatltuted  **a 
direct  charge  as  to  the  coinpetency  of  mem- 
bers of  the  grand  jury,"  and  asking  tliat  an 
Investigation  be  immediately  had  by  the 
court  "to  determine  the  truth  or  falsity  of 
the  charges  made  as  aforesaid.  In  order  that 
any  members  of  said  grand  jury  who  may 
be  found  dlsquallfled  to  act  may  be  removed 
thtfefrom."  This  petition  further  prayed 
that  plaintiff  In  error,  as  the  reputed  editor 
and  owner  of  the  newspaper,  be  summoned 
as  a  witness  and  examined  concerning  the 
charges  made  in  the  article  in  question. 

This  petition  was  presented  to  the  court, 
and  a  subpmna  ordered  Issued  for  the  said 
Joslyn,  returnable  at  2  p.  m.  on  said  date. 
In  response  thereto  Joslyn  appeared  in  per- 
son and  by  counsel,  who  objected  to  the  call- 
ing of  the  witness  to  testify  and  to  the  hear- 
ing. This  objection  was  overruled,  and  ex* 
ceptlon  saved.  Thereupon  the  witness  testi- 
fied that  he  was  the  owner  of  the  Labor 
News;  that  he  was  acquainted  with  the  ar- 
ticle in  question;  that  be  understood  the 
department  referred  to  therein  was  the  de- 
partment of  public  safety  of  the  dty  of  Col- 
orado Springs ;  that  be  knew  nothing  which 
would  disqualify  any  member  of  the  grand 
jury  from  acting;  that  he  knew  of  none  ot 
them  having  made  a  boast  sudi  as  was  re- 
ferred to  in  the  article.  He  was  then  asked 
If  he  wrote  the  artlde,  to  whldi  his  counsel 
objected,  saying: 

"He  dionld  first  be  warned  by  tiha  court,  or 
Bomritody,  If  It  mlglit  in  any  manner  tend  to  in- 
criminate him." 

The  court  relied  that  the  objection  would 
have  to  come  trom  Mr.  Joslyn.  The  ques- 
tion was  re-read  and  the  witness  answned: 

**I  deeUne  to  answer  that  qnestion,  for  the 
reason  it  is  private,  oonfidenthU.  and  personal 
bnslnaa,*' 

After  some  further  colloquy  between  court 
and  counsel,  a  continuance  was  granted  until 
S  p.  m.  Marcly  24th  ftdtowln^  whok  the  wit- 


ness again  appeared  In  person  and  by  Mr.  - 
Krlger  and  Mr.  Kinsley,  his  counseL  The 
proceedings  of  March  22d  were  read,  argu- 
ment had,  and  authorities  dted.  Thorenpon 
Mr.  Kinsley  stated  that  the— 

"witness  refuses  to  take  the  stand,  and  reAisea 
to  answer  any  further  questions  in  the  proceed- 
ing, for  the  reason  that  the  court  ia  without  ju- 
risdiction, and  the  ordw  conunanding  him  to 
take  the  stand  and  answer  further  questions  is 
and  would  be  void." 

In  answer  to  the  court's  Inquiry  of  the 
witDess  if  he  still  declined  to  answer  the 

questions,  he. said: 

**My  counsel  has  made  the  statement  for  me 
which  I  indorse.  On  advice  of  my  counsel,  I 
refuse  to  take  the  stand  and  answer  qoestioaB.'' 

Thereupon  the  witness  was  adjudged  in 
contempt,  and  sentenced  to  be  Imprisoned  In 
the  county  jail  until  he  answered  the  ques- 
tions submitted  to  him,  **or  until  the  farther 
order  of  the  court" 

From  this  judgment  dw  witness  brings 
error.  A  stay  of  execution  was  granted, 
and  the  matter  Is  now  befiure  us  w  appUca- 
tlon  for  supersedeas. 

Samnd  H.  Kinsley  and  J.  W.  Krlgw, 
both  of  Colorado  Springs,  for  idalntlfr  la 
error. 

Victor  O.  Keyes,  Atty.  Gen.,  and  William 
R.  Ramsey,  Asst  Atty.  Gen.  (Willis  h. 
Stradian,  of  Colorado  Siwlngs,  of  counsel), 
for  the  Peopl& 

BURKB,  J.  (after  staHng  the  facta  as 
above).  Two  contentions  are  made  In  behalf 
of  plaintiff  in  error:  First,  that  the  judg- 
ment is  defective  In  form ;  second,  that  the 
court  exceeded  Its  jurisdiction. 

[1]  It  is  unnecessary  to  dwtil  long  on  the 
first  of  these,  that  the  judgment  was  de- 
fective In  form.  This  was  a  refusal  to  tes- 
tify in  a  judicial  Investigation  of  general 
public  concern ;  hence  a  direct  criminal  con- 
tempt, which  might  be  punished  summarily. 
Lhidsey  v.  People  (No.  8831)  181  Pac.  631, 
decided  by  this  court  April  7,  1919  (not  yet 
officially  reported).  In  such  cases  the  purpose 
of  redtlng  the  facts  In  the  judgment  itself  Is 
that  they  may  be  so  fully  set  forth  In  the  reo 
ord  as  to  enable  the  defendant  to  have  the 
cause  reviewed.  It  Is  enough  to  say  that  this 
order  of  commitment,  which  is  made  a  part 
of  the  record  and  Is  now  before  us,  suffl<dent- 
ly  sets  forth  such  facts. 

The  question  of  the  jurisdiction  of  the 
court  dep^ds  upon  the  meaning  of  the  ar- 
ticle In  question,  and  Its  relatloi^  to,  and 
probable  ^ect  upon,  the  grand  jury  and  its 
work.  The  meaning  of  the  article  Is  not  to 
be  determined  from  what  any  one  says  about 
It  It  speaks  for  Itself.  .  Stripped  of  all 
self-evldmt  camouflage,  It  is  a  simple  stat» 
ment  that  the  drawing  of  the  grand  jury 
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was  ft  ideca  of  cblcanery;  that  sheriff 
wbo  drew  it  violated  bis  oath  of  ofBce  and 
selected  its  members  for  an  ulterior  purpose ; 
that  he  Intentionally  selected  men  who  had 
not  only  prejudged  the  particular  matter 
referred  to  them  by  the  court,  but  had  pre- 
judged it  solely  from  the  standpoint  of  par- 
tisan politics;  that  they  were  making  no 
pretention  of  passing  upon  Its  merits,  but 
bad  openly  boasted  their  determination  to 
do  the  contrary ;  that  they  had  entered  upon 
their,  duties  with  a  fixed  Intratlon  of  Tlolat- 
Ing  their  oath  of  office  In  the  dlscliarge  there- 
of; and  that,  so  far  as  this  particular  in- 
vestigation was  concerned,  the  whole  pro- 
ceeding was  a  farce  and  a  Judl(dal  outrage. 
We  think  such  Is  the  plain  purport  of  this 
artide  and  the  intention  of  its  author.  That 
it  was  calculated  to  bring  discredit  up<m  the 
grand  jury  and  Its  work,  and  contempt  upon 
the  court  of  which  It  was  on  Important  part, 
cannot  be  doubted. 

Section  3700,  Revised  Statutes  of  Colorado 
1908»  provides  as  follows: 

"In  any  case  where  a  grand  Juror  has  been 
sworn  and  it  becomes  necessary  to  investigate 
his  condnct  with  refermce  to  any  charge, 
*  *  *  the  district  attorney  shall  briefly  set 
forth  such  fact  in  writing  to  the  district  judge, 
who  shall  exensB  aaeh  jum  faom  fortbsr  atr 
tendance.  •  • 

ITiom  this  it  Is  contended  timt  ttxB  sole 
duty  of  the  court  In  the  present  case  was  to 
act  Qiereunder.  If  so,  this  would  bare  re- 
qnlred  a  discharge  of  all  of  the  grand  Jurors, 
as  the  diarge  was  made  against  alL  A 
similar  dUii^  ml^t  then  have  been  made 
against  their  successors,  and  tt  would  thus 
be  In  the  power  of  <me  whose  cmdnct  was 
bring  Investigated  by  a  grand  jiur  to  tSec- 
tnally  block  such  InvestigatlMi.  This  sec^ 
tton  relates  only  to  a  diarge  pending  before 
the  grand  Jury  for  lnTeetigatl<m.  It  has  no 
rdatlon  to  a  dutrge  as  to  flie  onnpeteni^  of 
grand  Jurors  as  such. 

[2]  An  o%ier  charged  wltti  the  duty  ot 
■electing  and  summoning  Jurofs,  who  ex- 
cludes sll  ttiose  acquainted  with  counsel  for 
the  def^e  s<dely  upon  tbat  ground,  is  guilty 
of  a  gross  contempt  of  court,  and  should  be 
severely  dealt  with.  HarJo  v.  U.  S.,  1  Okl. 
Or.  590,  98  Pac  1021.  20  L.  R.  A.  (N.  8.) 
1013.  The  same  Is  true  if  the  officer  were 
guilty  of  a  similar  vlolatltm  of  duty  in  sum- 
moning grand  Jurors. 

[3]  Bach  grand  Juror  is  required  to  take 
an  oath  that  he  "will  present  no  person 
through  malice,  hatred  or  111  wUl."  Section 
3690,  Revised  Statutes  of  Colorado  lOOS.  If 
before  taking  such  oath  he  has  entered  Into 
an  agreemoit  or  conspiracy  to  violate  it,  and 
as  a  grand  Juror  he  is  engaged  In  conaum- 
matlng  that  agreement  oc  conspiracy,  be  is 
clearly  In  contempt,  and  may  be  punished. 
U.  8.  V.  Kilpatrlck  (D.  C.)  16  Fed.  765. 

[4]  The  general  rule  is  that  neither  flie 
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bias  nor  prejudice  of  a  grand  Jnror,  not  his 
Interest  In  a  prosecntlfm  (other  than  a  di- 
rect pecuniary  interest),  nor  the  fact  that  he 
has  Termed,  or  expressed  an  opinion,  will  so 
disqualify  him  as  to  render  invalid  Indict- 
ments returned  by  the  grand  Jury.  20  Cyc. 
1300 ;  U.  S.  V.  Belvln  (C.  a)  4«  Fed.  381 ;  Com. 
V.  Woodward,  167  Mass.  616,  82  N.  E.  039,  34 
Am.  St  B^.  802;  Rolland  v.  Com.,  82  Pa. 
306,  22  Am.  Rep.  768.  But  we  know  of  no 
authority  which  goes  so  far  as  to  hold  that 
this  would  be  tme  where  Jurors  had  deter- 
mined, through  malice  or  bribery,  to  violate 
their  oaths.  It  Is  the  difference  between 
honest  error,  to  whichi  aU  men  are  subject, 
and  that  willful  corruptlim  whlidi  distinguish- 
es the  malefactor. 

It  should  be  borne  in  mind  that  plaintiff  in 
error  was  not  adjudged  guilty  of  contempt 
for  any  aspersl<ms  cast  upon  the  grand  Ju- 
rors, or  upon  the  sheriff,  but  for  his  refusal 
to  answer  as  a  witness  In  an  investigation 
being  conducted  by  the  court  to  determine 
the  truth  of  a  charge,  publicly  made,  that  the 
grand  Jury,  an  Important  part  of  the  ma- 
chinery of  the  court,  had  been  tnmed  Into 
an  engine  of  oppression. 

[B]  A  witness  may  not  refuse  to  testis  be- 
cause sodi  testimony  may  Influence  dvll 
litigation  In  which  be  Is  interested.  Radln* 
sky  V.  People,  180  Pac  88,  For  the  same  rea- 
son he  may  not  refuse  to  testify  because  he 
considers  the  matter  inquired  about  as  his 
"private,  confidential,  and  persona]  business." 

[6]  It  was  perfectly  clear  in  the  present 
case  that  a  gross  contempt  of  court  had  been 
committed,  tither  by  the  sheriff  and  some  of 
the  grand  Jurors,  or  by  the  pabllcadon  of 
the  artide  in  oneatlon,  or  both.  It  Is  equal- 
ly dear,  and  not  denied,  that  that  cratenqtt 
could  have  been  tried  and  Uie  goll^  parties 
punished  in  a  direct  proceeding  against  them, 
or  any  of  them,  for  that  pnrposa  The  ques- 
tion here  to  be  detwmlned  la: 

"Might  the  court,  open  having  the  matt«r 
called  to  its  attmtioD,  proceed  first  to  deter- 
mine the  probable  truth  tliereof,  and  call  aitcl 
examine  witnesses  for  thst  purpose?^ 

The  primary  object  of  sudi  an  investiga- 
tion was  to  porge  the  grand  Jury  of  corrupt 
m^bers.  if  any  such  there  were.  That  ob- 
ject was  of  more  vital  importance  In  the  ad- 
ministration of  Justice  than  the  mere  ptmldi- 
ment  of  those  who  had  already  offended. 

"It  is  manifest  that,  if  the  Jury  is  faisnlted 
and  treated  with  contempt  tiw  court  must  pro- 
tect them,  tor  can  rendw  no  Judgment 
and  are  powerless  to  protect  themselves."  State 
V.  Shepherd,  177  Mo.  206-228,  76  8.  W.  79- 
86,  99  Am.  St.  Rep.  624. 

So  with  a  grand  Jury.  Suppose  the  at- 
t&ck  had  been  printed  anonymously  and 
widely  circulated  In  the  community,  and  was 
thus  brought  to  the  attention  of  the  court, 
and.  while  neither  author  nor  publisher  were 
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known*  wltnessei  were  at  hand  who  could 
advise  dm  ooart  of  ftuAr  identity.  The  grand 
Jary  could  not  atimmon  and  examine  tbem, 
because,  being  powerless  to  poniah  the  con- 
tempt, they  w»e  wlthont  juriadictkm  to  in- 
veatlgate  it  But  can  U  be  said  that  the 
oonrt,  wfaidi  had  the  dn^  to  iftotect  the 
grand  Jury,  was  also  powerleas,  becanaek 
fnnootb,  the  idoitlty  of  the  offmder, 
though  easily  aacertalnablo^  had  not  been 
dlsdosed? 

In  an  early  OaUfomia  case  an  attorney 
for  one  whose  conduct  was  under  tnTestlga* 
tlon  by  a  grand  jury  addressed  a  lettnr  to 
the  grand  Jurors,  reflecting  upon  thcdr  con- 
duct  and  Integrity,  and  denonndng  them  fOr 
permitting  themselves  to  be  corruptly  used 
by  a  perstm  of  wealth  for  the  purpose  of 
finding  indictments  to  gratify  his  private 
malice  and  oppress  and  crush  his  adversary. 
The  offense  in  that  case  was  less  serious 
than  the  one  here  under  Investlgatton.  That 
was  a  mere  private  letter,  which  mieht  only 
come  to  tlie  attention  of  one  or  more  of  the 
grand  Jurors.  This  was  as  public  in  Its  na- 
ture as  it  was  possible  A>r  the  offender  to 
make  It  There  the  matter  arose  upon  a  re- 
view of  a  Judgment  in  contempt  against  the 
writer  of  the  letter.  The  court  said: 

"If  the  invectives  agalost  tbe  person  named 
In  the  letter,  and  others,  who  are  accused  of 
havlDg  been  hired  by  him  to  aid  and  abet  him 
in  bis  design,  were  founded  upon  facts,  and  tbe 
petitioner,  as  an  attorney  of  the  court,  had  $ug- 
getted  them  to  the  oo«rt  in  a  regular  way,  it  is 
not  to  be  doubted  that  upon  suoh  a  auogdion 
judicial  inquiry  would  have  heen  ^Utvted,  and 
that,  If  there  were  adduced  any  evidence  at  all 
to  sustain  the  snggestion.  prompt  action  would 
have  heen  taken  to  vindicate  tbe  law,  maintain 
the  respect  due  to  the  court,  and  to  protect  the 
court  and  the  grand  jury  under  ita  supervision 
and  legal  control  against  persons  implicated  in 
the  attempt  to  commit,  or  in  the  commission  of, 
such  erimlDal  acts.  •  *  •  And  such  criminal 
acts  are  also  punishable  as  contempts  of  court, 
for  they  taint  with  suspicion  the  proceedings 
which  they  toudt,  embarrass,  hinder,  and  delay 
courts  In  the  ezerdse  of  their  funetiona,  and, 
if  suffered  to  pass  unrd)uked  and  nnpunlsfaed  by 
the  court  whose  proceedings  are  tainted  by 
tbem,  they  result  In  a  paralysis  of  judicial  con- 
fidence. To  prevent,  arreit,  and  pwUeh  for 
tuch  offenaea,  whether  oommiited  or  attempted 
to  he  oommitted  by  or  upon  any  grand  juror,  is 
therefore  the  duty  of  every  oourt  in  wAtcft.  auch 
a  jury  may  be  Httinp  •»  the  ditcharge  of  itt  du- 
He$;  and  •/  guUi  ekoutd  he  found  to  attach  to 
membera  of  the  grand  jury,  the  jury  ahouU  he' 
promptly  discharged,  and  the  matters  against  the 
members  thereof  should  be  referred  to  another 
grand  jury.  *  *  *  It  is  of  the  highest  im- 
portance that  jurors  and  judicial  officers  should 
be  protected  and  preserved,  not  only  from  all 
improper  influences,  but  even  from  the  suspicion 
of  such  influences.  •  •  •  A  grand  jury 
should  never  forget  that  It  rits  as  the  great  In- 
quest between  tbe  state  and  tbe  citizen,  to  make 
«Kusati<ms  only  upon  suffident  evidence  of 
guilt,  and  to  protect  the  dtlien  against  unfound- 


ed accusation,  whether  from  the  govemmait» 
from  partisan  passion,  or  private  malice.  But 
the  letter  was  •  *  *  aimless  for  any  pur- 
pose, except  to  exasperate  the  jurors,  by  tbe  as- 
persions ui>on  their  official  conduct  which  it 
contained,  or  to  deter  them  from  performing 
their  duties  by  the  threats  of  pnblic  clamtM- 
which  it  expressed,  or  to  create  a  distrust  and 
a  want  ot  confidmce  in  any  actlm  which  mij^t 
be  taken  as  the  result  of  their  investigation,  and 
thus  to  embarrass  the  court  itself  in  the  admin- 
istration of  Justice.  That  such  a  communication 
to  a  jury  sitting  in  or  in  connection  with  a 
court,  of  which  it  is  a  component  part,  and  while 
engaged  in  the  exercise  of  Its  functions,  is  a 
punishable  contempt  of  court,  does  not  admit  of 
doubt.  'Any  publication,  whether  by  parties 
or  strangers,  which  cimcerns  a  case  pending  in 
court,  and  has  a  tendency  to  prejudice  the 
public  concerning  the  merits,  or  which  rtfcrta 
on  the  tribunal  or  its  proceedings,  or  on  the 
parties,  the  jurors,  the  witnesses,  or  the  coun- 
sel, may  be  visited  as  a  contempt.*  Dish.  Crim.. 
Law,  S  216.  It  would  be  strange  If,  under  a 
government  of  law,  it  were  otherwise."  (Ital- 
ics are  ours.)  In  re  Tyler,  64  GaL  434,  1  Pac 
884. 

[7]  In  tbe  Instant  case  tbe  foreman  of  tbe 
grand  Jury  suggested  that  matter  to  the 
court  Upon  that  suggestion  tbe  court  did 
Institute  a  Judicial  inquiry,  as  was  his  duty, 
and  If  guilt  had  been  found  to  attach  to  the 
Jurors,  or  any  of  them,  he  would  doubtless 
have  promptly  dlsdiai^ed  audi  Jurors,  as  was 
also  his  duty. 

Any  grand  Jury  foreman,  who,  cognizant 
of  such  a  publication  and  acquainted  with 
the  duties  of  his  position,  should  fall  ta 
call  it  to  the  attenticm  of  the  presiding 
Judge,  would  be  unflt  to  be  further  trusted 
with  his  important  functions.  Any  Judge 
who,  having  such  a  matter  properly  called 
to  his  attention,  should  fail  to  Investigate 
It,  and,  if  found  true,  discharge  the  unworthy 
Jurors  and  direct  the  Institution  of  proceed- 
ings for  their  punishment  and  the  punisb- 
ment  of  the  sherllT,  or,  if  found  untrue,  di- 
rect the  institution  of  proceedings  for  the 
punishment  of  their  traducers*  and  the  pro- 
tection of  the  good  name  and  dignity  of  his 
court  (unless  he  were  powerless  to  do  so)* 
would  be  unfit  to  hold  Judldal  office.  Tlie 
simple  reason  is  that  if  these  things  were 
true,  or  were  publicly  charged  and  believed 
to  be  true,  indictments  returned  by  sudk 
grand  Jury  would  be  mere  scraps  of  paper. 
Good  citizens  acting  as  petit  Jurors  would 
refuse  to  convict  thereon,  and  the  court  it- 
self would  be  brought  into  that  contempt 
and  detestation  in  the  community  wblch  It 
richly  deserved,  and  rendered  impotent  fOr 
anything  but  evil. 

The  t&ct  that  the  communlcatlm,  upon 
which  the  Inqnlry  was  based,  may  have  pray- 
ed action  whidi,  In  the  first  Instancy  would 
have  been  Improper,  by  no  means  nullified 
the  Investigation  or  ousted  tbe  court  of  Juris- 
diction. This  was  not  a  proceeding  to  pun- 
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lab  the  antluir  or  pabllaher  of  "Curioua  Coin- 
ddncat"  nor  to  adJnOge  ttiem  In  cont^pt 
for  l&teling  flie  iberlfl.  It  was  an  inrestlsa- 
tion  to  determine  whetber  a  srand  Jury, 
then  sttttDE,  was  composed  of  nprli^t  and 
law-aMding  citizens,  honestly  endeavoring  to 
keep  th^  oaths  and  act  as  **a  great  Inanest 
between  the  state  and  ttae  dtlzois,*'  making 
accusatltms  "only  upon  snffldoit  evidence  of 
gDllt,"  and  protecting  **the-  dtlzen  against 
tmfonnded  accusations,  whether  from  the 
goremment,  partisan  passion,  or  private  mal- 
ice," or  whether  that  grand  jury  was  an  ag- 
gr^atlon  of  i>olItlcal  tricksters,  brazenly 
sitting  in  the  halls  of  justice  In  the  garb 
of  pnttic  fnnctionarles  and  juggling  with  the 
liberties  and  reputations  of  men. 

For  the  reasons  given,  the  supersedeas  Is 
dnled,  and  the  Judgment  affirmed. 


0ARRI0UE8, 
concur. 


<n  Colo,  tm 


a  J.,  and  TELLER,  3^ 


LUGBBO  et  ■].  r.  COLORADO  LIFB  INS. 
CO.  et  aL   (No.  980B.) 

(Snpreme  Court  of  Oolorada  Oct  «,  1010.) 

1.  GOBPOEATIONB  «5>80(10)  —  RXSCISStON  OF* 
BUBSCBXPTIOZf  TO  STOCK  AFTEB  TWO  TUBS 
DBnXD. 

One  sobKrlbing  and  giving  a  note  for  stock 
in  a  corporation  must  if  he  derir«s  to  resdnd 
the  purchase  on  flie  ground  of  fraud,  act  prompt- 
ly, and  a  delay  of  two  years  was  too  great  to 
permit  rescisfllon,  espedally  In  view  of  the  fact 
that  the  con>oration  daring  die  dday  had  be- 
come inaolvent  and  its  estate  was  tn  process 
administration      a  recover. 

2.  CospouTiONB  «»80(12>  —  In  AOTxoir  yos 

MBBCUBIOH  or  SUBSOBZFTXON  TO  STOOK,  AI> 
KKGATIOR  THAT  nsnNnAnT  AND  RBCEIVn 
WEBB  NBOUOKNT  nOUTKBEAI.. 
In  an  action  to  rescind  a  purchase  of  stock 
and  to  cancel  a  note  given  therefor  on  the 
gronnd  of  fraud,  all^atlons  that  defendant  and 
a  receiver  appointed  to  take  charge  of  Iti  af- 
Cairs  were  n^ligent  in  failing  to  collect  cer- 
tain notes  due  the  corporation  were  immaterial. 

&  tmnTBANCOB  4es988— NoTB  oimr  warn  bttb- 

■OBXPTION  TO  8T00K  09  IVatnANOl  OOMPAHT 
FBOPKBTT  OW  HfSDBANOX  OOnOBSIOnB. 

Under  Rev.  St  1908,  |  8117,  a  note  given 
for  stock  in  a  proposed  insuranoe  company  can- 
not become  the  property  of  the  company  un- 
til 1100,000  has  been  deposited  with  the  com- 
missioner of  insurance,  and  the  subscription 
price  of  the  stock  is  the  property  of  the  com- 
missioners and  not  of  the  company,  the  com- 
pany or  a  receiver  appointed  to  take  charge  of 
ita  affairs  having  no  Interest  therein,  except 
aa  oestuis  que  trustent,  and  such  Is  true  of  a 
Kbeerlption  note  made  directly  to  the  company, 
the  ccmpany  being  no  more  tiion  the  agent  of 
the  cmmnlssloneES. 


4.  Afpbai,  Ann  bbbob  4s»1110— In  fliiXT  to 
OANon.  nom  tob  auBBOBiFnoN  to  nrauB- 

AHOB  OOMPAirr  ZnaUBAKOB  OOMKISSIOMBB  IB 
ITBCBSSABT  FABTT. 

In  an  action  to  cancel  a  note  given  for  itock 
in  a  proposed  inaorance  company  in  which 
$100,000  had  not  been  deposited  with  the  com- 
misBioners  of  Insurance  aa  required  by  Rev.  SL 
1908.  I  3117,  the  Supreme  Court  on  appeal 
cannot,  where  the  commissioners  have  not  been 
made  parties  to  the  action,  direct  what  shall  be 
done  on  reversing  a  Jodgment  in  &vor  of  the 
proposed  corporation;  the  commissioners  be- 
ing entitled  to  a  hearing  in  the  matter. 

5.  INSUBANCB  ^»33— TBANSFXB  OF  NOTB  rOB 
BUBSOBIPnOK  TO  INSUBANCB  OOlfPANT  IN 
HANDS  OF  INSUBANCB  COIOUSSIONEB  BN- 
JOINED. 

In  on  action  to  cancel  a  note  given  fw  stock 
In  an  insurance  corporation  which  failed  to  d» 
posit  $100,000  with  the  oommlsaioner  of  Insor' 
anoe  os  required  Rev.  St  1908,  I  8117.  th» 
court  may  not  camel  the  note^  where  the  com- 
missioners are  not  made  parties  to  the  action, 
but  the  plaintiff  is  entitled  to  be  protected  by 
injunction  against  a  transfer  of  the  note  by  th» 
Insurance  company  to  an  innocent  purchaser. 

Department  2. 

Error  to  District  Gour^  ^o  Grande  Oonn- 
ty;  A.  Wat8(»i  McHendrie,  Judgft 

Snit  by  Bustachio  Lucero  and  another 
against  the  Colorado  LUe  Insurance  Com- 
pany and  William  O.  Plested,  receive'  of 
such  company.  Decree  for  detaidants,  and 
the  plaintiffs  bring  error.  Reversed  and  n- 
manded,  with  directions. 

Albert  L.  Mosea,  of  Alamosa,  tor  plahitlfCa 
In  error. 

Forrest  C.  Morttacntt  and  Jesse  O.  Nortb- 
cutt,  boUi  of  Denver,  for  d^gndants  In  error. 

DEMISON,  J.  The  plaintiffs  brought  suit 
in  the  district  court  of  Las  Animas  county 
against  the  Colorado  Life  Insurance  Com- 
pany and  Plested,  receiver  thereof,  stating 
two  causes  of  action,  and  praying  the  court 
to  ascertain  the  exact  sum  due  the  receiver 
on  a  certain  note  of  $12,000,  and  tiiat  upon 
the  payment  of  such  sum  the  receiver  cancel 
and  surrender  Uie  note  and  the  mortsnge  se- 
curing the  same. 

The  first  cause  was  based  ujmu  alleged 
fraud  in  procuring  the  note,  and  the  charge 
was  that  mlsrepresentatlou  had  been  made 
as  to  the  affairs  of  the  defendant  company, 
stock  in  which:  constituted  the  consideration 
for  one-half  the  not&  The  secimd  cause  of 
action  was  upon  neglect  or  wrongful  conduct 
of  the  corporation  itself  and  the  receiver  In 
failing  to  collect  certain  notes  due  the  cor- 
poration. The  case  was  tried  to  the  court 
Upon  the  evidence  <»i  the  first  cause  of  ao 
tion  the  court  found  there  was  no  fraud. 
As  to  the  seccmd  cause  of  action,  the  court 
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held  the  facts  alleged  to  be  Immaterial,  ex- , 
eluded  testlmoDjr  coucernlDg  the  same,  and  i 
entered  a  decree  for  the  defendants. 

The  testUuonr  for  the  plaintiffs  Showed 
that  is  April,  1912,  agents  of  the  corporation 
persuaded  the  plaintiffs  to  subscribe  for  2,000 
shares  of  stock  In  the  company  at  $3  per 
share  and  to  borrow  of  the  company  90,000 
and  in  consideration  therefor  to  give  th^ 
note  for  $12,000  dated  AprU  25,  1912,  pay- 
able 10  years  after  date,  secured  by  mort- 
gage 'of  even  date,  on  a  large  amount  of 
ran(A  land  in  Costilla  county. 

[1]  The  company  never  did  any  Insurance 
busluess.  The  monej,  proceeds  of  the  stock 
whidi  was  sold,  was  wasted.  If  not  worse, 
and  the  company  shortly  became  Insolvent. 
No  imrt  was  paid  of  the  9100,000  required 
by  statute  to  be  paid  to  the  ccaumls^tKier  ot 
insurance.  The  plaintiffs  had  notice  of  the 
condltlfm  of  affairs  at  least  as  early  as  April, 
1013.  On  the  28th  of  September,  191S,  ttw 
receiver  was  appointed.  The  plaintiffs  took 
no  action,  but  paid  interest  to  tiie  receiver 
until  September  80, 1910*  when  they  brou^t 
this  suit  They  seek.  In  effect,  to  rescind 
their  purchase  of  stock.  If  th^  were  to  re- 
scind It,  it  was  their  duty  to  act  promptly, 
especially  In  view  of  the  fact  that  the  com- 
pany during  their  delay  had  beo>me  insol- 
vent and  its  estate  was  In  iwocess  of  admin- 
istration by  a  recover.  Brown  v.  Gordon- 
Tiger  Co^  44  Cola  311,  IK22,  97  Paa  1042; 
Cuitral  Life  Assodation  t.  Mulford,  46  Ctdo. 
240,  244.  100  Pac.  423. 

Their  delay  was  too  great  to  permit  re- 
scission. 

[2  J  The  court's  holding  concerning  the  sec- 
ond cause  of  action  we  think  Is  correct 

[3-6]  However,  we  think  that  portion  of  the 
note  the  consideration  for  which  was  stock 
in  the  proposed  company  never  became,  and 
could  not  become,'  the  property  of  the  com- 
ipauy  until  $100,000  had  been  deposited  with 
the  commissioner  of  Insurance  as  required 
by  secUon  3117,  B.  S.  1908.  In  Oreiger  v. 
Salzer,  163  Pac  240,  this  court  held  that  the 
commissioners  aK>olnted  under  that  statute 
were  charged  with  the  express  duty  as  trus- 
tees to  collect  the  subscription  price  of  stock, 
preserve  It,  pay  (100,000  of  it  to  the  commis- 
sioner of  insurance,  and  turn  the  rest  over 
to  the  company  when  the  company  began 
business;  but  that,  If  they  failed  to  pay  the 
$100,000  over  to  the  commissioner  of  Insur- 
ance, the  proposed  company  could  never  be- 
come a  company  to  do  business,  and  in  mcit 
case  the  commissioners  must  pay  back  to  the 
subscribers  all  the  money  they  had  received 
from  them.  It  follows  from  this,  and  In- 
deed the  opinion  In  Oreiger  v.  Salzer  express- 
ly says,  that  the  subscription  price  of  stock 
Is  the  property  of  the  commissioners  and 
not  of  the  company;  and  it  further  follows 
that  the  receiver  has  no  interest  In  that  part 
of  this  note  the  ccnidderati(»i  of  vbidi  was 


stock,  and — since  it  Is  the  price  of  stodc  In 
a  proposed  company  which  has  never  coine 
into  existence — It  must  be  returned  to  the 
purchasers.  We  cauuot,  however,  direct  that 
that  order  be  made,  because  the  commission- 
ers are  not  parties  hereto,  but  we  think  that 
the  plaintiffs  should  be  protected  by  injunc- 
tion against  the  transfer  of  this  note  to  any 
innocent  purchaser.  In  this  case  tliat  is  all 
the  relief  that  can  be  gtvea  them.  When 
the  note  matures.  If  the  CMnmlssioners  ab> 
tempt  to  collect  their  half  of  It,  the  defoise 
Justified  by  the  case  of  Greiger  v.  Salzer  can 
be  set  up  wIOi  other  defenses,  if  any.  If 
It  becomes  necessary  to  dear  plalutlfls*  title, 
some  proceeding  can  be  begun  against  the 
commissioners. 

We  do  not  overlook  the  fact  that  the  note 
is  made  directly  ti>  the  company ;  but,  imdw 
Greiger  ▼.  Salzer,  the  company  must  be 
girded  as  no  more  than  the  agent  at  tha 
commissioners. 

The  Judgment  ie  reversed,  witb  directions 
to  issue  the  injuncticm,  above  suggested, 
ftnthwith.  and  to  proceed  In  accordance  with 
this  opinion. 

GABBIGtJXS,  0.  3^  and  SCOTT,  eon- 
car. 

On  Petition  for  Behearins. 

DBMISON,  J.  The  defendants  in  error 
move  for  a  rehearing  upon  the  ground  that 
the  dedsUm  of  the  court  is  upon  a  cause  of 
action  or  a  theory  ot  the  case  not  raised  or 

suggested  in  the  court  below. 

We  do  not  think  the  point  Is  well  taken. 
We  have  merely  suggested  relief  not  contem- 
plated below.  The  facts  shown  In  the  com- 
plaint and  In  the  proofs  compel  the  condu- 
slon  that  the  funds  provided  by  subscription 
were  the  property  of  the  commissioners  ap- 
pointed under  the  statute.  It  is  these  facts 
that  determine  the  relief  to  be  granted. 
Drake  v.  Bank,  44  Colo.  49,  96  Pac  999.  We 
think,  however,  that  the  defendants  in  error 
are  right  in  their  claim  that  the  company 
and  the  receiver  have,  as  cestnls  qui  trustent, 
an  Interest  in  the  note,  and  we  do  not  wish 
to  deprive  them  of  the  power  of  protecting 
that  interest  Neither  do  we  wish,  nor  did 
we  intend  by  our  former  opinion,  to  derive 
the  plalntlflB  of  the  right  to  make  the  oom- 
mlssloners  parties  to  this  proceeding.  They 
may  do  so  and  may  amend  their  complaint 
for  that  purpose  and  In  other  respects,  U 
they  desire,  and  the  defendants  In  mor  may 
do  likewise. 

The  defendants  in  error  request  us,  if  we 
do  not  grant  the  rehearing,  to  make  certain 
directions  as  to  what  should  be  done  by  the 
court  below.  We  cannot  do  this,  because,  in 
order  "to  a  oomj^ete  determination  of  the 
controversy/'  the  commissioners  most  be 
brought  in,  and  th^  have  a  right  to  be  heard 
open  the  questiona  which  it  is  Boggested  we 
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Bhoald  determine  now.  Including  the  guestloD 
wbettaer  one  dollar  per  share  or  the  whole 
parduuw  price  of  the  stock  or  bow  much 
shoold  be  deducted  from  the  note.  The  In- 
junction, required  In  oar  former  optnlrai, 
ahonid  be  until  the  amount  justly  due  on  the 
note  Is  determined  and  nntU  the  further  oiv 
der  of  the  court 

The  decree  is  reversed,  and  the  pauBo  re- 
manded for  proceedings  not  Inconslstoit  wIUl 
these  OBisAaaa,  and,  to  Qie  extent  here  In- 
dicated, the  former  opinlcm  is  modlfled. 

On  tnotton  for  rehearing,  rehearing  denied 
and  opinion  modified. 


(n  Colo.  185) 

OQNDIT  T.  MERHITT  PRINTING  ft  STA- 
TIONERY CO.    (No.  9583.) 

(Snpieme  Gonrt  of  Ctdorado.   Oct.  9,  1819.) 

X.  OOKPOSATIOirS  ^nS2S— PSBSOHAX.  XIABIU- 
TT  or  onxCKBS  FOB  WOBK  DOHB. 

Where  printers  knew  Hiat  work  was  bdng 
done  for  eorpiwatlon,  and  that  leGretary,  when 
prseented  with  MDs  tbvefor,  directed  that  th^ 
be  made  to  the  corporation,  and  where  each 
bins  were  from  time  to  time  paid  hj  the  cor- 
poration's checks,  the  secretary  cannot  be  held 
liable,  in  the  absence  of  eridcnce  that  he  agreed 
to  become  personally  responsible  for  the  accoant, 
althoagh  die  work  wai  charged  to  him  on  the 
books  of  the  prlntns. 

2.  PainczpAL  ard  aokht  «»181— Ihtbrt  to 

BIRO  PKinCIPJX  WaXK  XOT  WITUIH  aqkht's 

AUTUOBITT. 

When  the  agency  la  known,  and  the  .act 
is  within  the  agent**  anthoritr,  the  presnmption 
is  that  the  intentlOB  li  to  Uad  the  prindpal,  and 
not  die  agflDt 

Error  to  County  Court,  Oit?  and  Ooonty 
of  Denver;  Ira  0.  Sothgerber,  Judge; 

Action  by  the  Merrltt  Printing  ft  Station- 
ery Company  against  S.  O.  Condit  Jndg- 
m^t  foe  plaintlft,  and  defendant  brings  er- 
ror, and  applies  for  a  supersedeas.  Judg- 
ment reTfflKied,  and  cause  remanded,  with 
dlrectlMis. 

Oharl(«  A.  Murray,  of  Denver,  for  j^lntiflC 
In  error. 

Geo.  B.  Campbell,  «f  DcskTW,  tax  defendant 
in  error. 

TELLBR,  J.  The  defendant  In  errw  had 
Jndgmeut  in  an  action  on  a  balance  on  ac- 
count for  printing  which  accoant  extended 
orer  a  term  of  years.  Plaintiff  In  error  was 
file  secretary  and  treasurer  of  a  mining 
company,  and  it  Is  not  dilated  that  the 
printing  was  all  done  for  the  company.  The 
testimony  of  the  president  of  the  defendant 
In  error  was  that  he  knew  the  work  was  done 
for  tUie  mining  company,  and  he  admitted 
that,  when  bills  for  certain  work  were  pre* 
 (  


sen  ted  to  Gondlt  In  his  name,  the  latter  di- 
rected that  they  be  made  to  the  mining  com- 
pany. The  exhibits  are  so  made  out;  thht 
is,  to  the  company.  It  Is  also  established 
that  the  bills  were  paid,  from  time  to  time, 
by  the  company's  checks. 

[1]  Under  this  state  of  facts.  In  the  ab- 
sence of  any  evidence  that  Condit  agreed 
to  become  personally  respraislble  for  the  ac- 
count, he  cannot  be  held  liable.  This  court 
has  said: 

"In  general,  when  a  person  acts  and  con- 
tracts avowedly  as  the  agent  of  another,  who 
is  known  as  his  principal,  his  acts  and  contracts,- 
within  the  scope  of  bis  authority,  are  consid- 
ered the  acts  and  contracts  of  the  principal,  and 
involve  no  persmal  liability  on  the  part  til  the 
agent"  I^amhach  t.  Frank,  88  Colo.  S2A,  81 
Pac  247. 

[2]  When  Uie  agency  Is  known,  and  the  act 
is  within  the  agenf  s  authority,  the  inesuml^* 
tlon  is  that  the  Intention  is  to  bind  the  prtan 
dpal,  and  not  ttie  a^oit  AlOioui^  it  Be 
true  that  flie  woA  was  diarged  to  Omdlt  oa 
the  bOfAa  of  the  printing  company,  he  would, 
not  be  bound  tliereby  under  the  facts  of  tBla 
case.  Uerrltt  knew  that  Condit  was  acting 
for  the  mining  company,  and  that  the  work 
was  for  it,  and,  that  beii«  ao,  he  could  1^ 
no  process  of  bookkeeping  make  Om  agent 
liable  without  his  consmt 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  forthw  proceedings  in  harmony 
herewith. 


OARRIGUXS, 
concur. 


a  J.,  and  BURKB, 


(87  Colo,  an 

TOUNGQUIST  et  aL  v.  INDUSTRIAL  OOU- 
UISSION  or  COLORADO  et  sL 

(No.  8460.) 

(Supreme  Oonrt  of  Colorado.  Oct  6,  1819.) 

MASna  AND  SEBTAIIT  «S»418(6)— OH  APPEAL 
UHDEB    WOIKHBIC'B    GOUPBNaATION  AOT, 

nNonros  or  taot  buppobted  bt  suBSXAif- 

XIAL  avmiNOB  OONGLUBIVX. 

Where  the  state  Indaatrial  CMnmiadon,  In 
a  proceeding  tmder  Workmoi's  Compensation 
Act,  foond  as  6  fact  that  a  servant  did  not 
come  to  his  death  by  reason  of  an  injury  receiv- 
ed in  the  course  of  big  employment  and  tiie 
district  coart  anstained  snch  finding,  the  8d- 
preme  Court,  In  reviewing  the  proceedings  on 
writ  of  error,  cannot  interfere  with  such  find- 
ing, if  it  is  supported  by  credible  and  snbstan- 
tiat  evidence. 

On  Banc 

Error  to  District  Court,  City  and  County 
of  Denver ;  Julian  H.  Moore,  Judge. 

Proceeding  by  Sophie  Youngqulst  and  an- 
other, under  the  Workmen's  CompensatiOD 
Act,  to  obtain  compensation  for  the  death  ot 
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Ajidree  Tonngqalst,  opposed  by  Rowley 
Clark,  doing  bvalneBB  as  the  Clark  BrlA 
Gompanj,  tba  employw,  and  ttie  London 
Gnarantee  &  Accident  Conqpany,  Umited. 
I^om  a  Jndgment,  aflSnnlng  and  ocmflrmlng 
an  award  of  the  Indnstrlal  Commission, 
denying  compensation,  applicants  bring  error. 
Affirmed. 

Andree  Youngqnlst  (husband  of  Sophie 
Youngquist  and  father  of  Fredolph  Youcg- 
quist)  was  employed  <mi  July  19,  1917,  by  the 
defendant  brick  company,  and  on  that  date 
was  Injured  by  falling  brick  at  the  com- 
pany's place  of  business  In  Denver,  Colo.  A 
day  or  two  after  the  Injury  he  returned  to 
work,  and  continued  In  the  employ  of  the 
company  for  three  weeks,  at  the  end  of 
which  time  he  was  taken  to  bis  bed  with  an 
Illness  from  which  he  died  one  week  later. 
The  widow,  for  herself  and  minor  child,  filed 
with  the  defendant  Industrial  Commission 
her  claim,  under  the  Workmen's  Compen- 
sation Act  Chapter  179,  p.  615,  Laws  of 
1916.'  Hearing  was  had  thereon,  and  Jan- 
uary 11,  1918,  said  claim  was  denied.  A  pe- 
tition for  rehearing  was  filed,  which  was  de- 
nied February  26, 1918,  and  the  findings  and 
decree  of  January  11,  1918,  upheld  and  es- 
tablished as  the  final  decision  of  the  com- 
mission, March  20,  1918,  plalntUte  In  error 
filed  In  the  district  court  their  complaint 
to  review  the  action  of  said  commission  and 
set  aside  its  findings.  June  4, 1918,  the  cause 
came  on  for  trial  In  the  district  court,  a  Jury 
was  waived,  and  the  evidence  theretofore 
submitted  to  the  commission  was  introduced 
as  the  sole  evidence  before  the  court,  which 
gave  judgment,  affirming  and  confirming  the 
award  of  the  conunlsslon.  From  this  judg- 
ment the  plalntura  bring  oror. 

H.  W.  Spanker  and  Nathaniel  Halpem, 
hofh  at  Denver,  tor  idalntiflCs  in  error. 

Leslie  B.  Hnbbard,  Atty.  Qen.,  John  L. 
Scbwdgart,  Asst  Atfy.  Gen,  and  William  B. 
HnttOD,  of  DenTOTt  for  defendants  In  OTror. 

B1TBKB,  J.  (after  stating  the  tacts  as 
above),  <mls  question  of  Importance  in 
this  case  was: 

"Did  the  deceased  come  to  his  death  by  rea- 
son of  the  injury  above  mentioned,  or  was  the 
cause  of  deatti  Ind^endent  thereof  1** 

Tbe  conunlsilm  fonnd  the  latter.  The  dis- 
trict court  nutalned  flie  finding  and,  if  It 
was  supported  by  "credible  and  substantial 
evidence,"  that  Judgmoit  must  stand.  In- 
dustrial OonuDlsakHi  v.  Johnsim,  172  Fac.  4S2. 

"This  court  may  consider  only  the  legal  ques- 
tion of  whether  there  Is  evidence  to  support  the 
findings.**  Pasdni  v.  Industrial  (3onimisdoni 
171  Pae.  S«9. 

A  careful  examination  of  the  evidence  in 
the  case  before  us  discloses  a  confiict  on  the 


qnestltm  of  the  cause  of  tfi*  deaUi  of  the  de- 
ceased, but  that  there  la  "audible  and  sub- 
stantial evidence"  which  supports  the  find- 
ings of  the  commission  cannot  he  doubted. 
The  judgment  is  therefiDre  affirmed. 

8CX>Tr,  3^  not  partldpatlDg. 


(67  Colo.  336) 

BIJOU  IRR.  DIST.  V.  WELDON  VAIXIDZ 
DITCH  CO.  et  al.  (No.  9272.) 

(Supreme  Coort  of  Colorado.    June  2,  1918. 
Behearing  Denied  OeL  6^  19190 

1.  Watkbs  and  water  codbsss  ^»152^)— 
NoNuraa  or  water  biqht  pbiob  to  adjudi- 

OAnOir  IHBUflTOIElffT  TO  BSTABUBH  ABAN- 
nOHHXNT. 

In  actim  to  secure  a  decree  «<  abandonment 
of  a  part  of  a  water  ri^  given  defmdant  In 
adjudication  proeeedlog,  part  of  complaint  al- 
leging that  defendant's  ditch  was  constructed 
for  the  irrigation  of  500  acres  of  land,  that 
it  had  a  earryioK  capacity  of  not  more  than  12 
cubic  feet  per  second,  and  that  it  had  never 
been  enlarged,  standing  aliHie,  would  be  subject 
to  a  general  demurrer;  noDuaer  prior  to  adju* 
dlcatitm  deoee  not  establishing  abandonment 

2.  WaxxbS  Ann  watib  ooubbss  t^lSZdS}— 
SutnomffGT  OF'  cohpiaiht  to  state  a 
CAUSE  or  ACTion  voB  ABARDomcEnT  or  WA* 

TEB  BIQHT. 

In  action  to  secnre  a  decree  of  abandonment 
of  a  part  of  a  water  righ^  oomplaint  held  to 
state  a  cause  of  action. 

3.  OOUBTB  «S>47&(^— DmSIOT  OOUET  OAS  ttl- 
TSBlIim  ABANDOmCKira,  THOUGH  IT  DID  ROT 
KNTEE  ADJUDICATIOIf  DEOBES. 

^at  judgmuit  adjudicating  that  a  part  or 
the  whide  of  a  priority  has  been  abandoned 
makes  It  necessary  for  water  officials  to  act  un- 
der a  new  'decree  as  well  as  under  the  original 
decree  does  not  militate  materially  Against  the 
right  of  the  district  court  of  a  county  In  whidi 
the  dltdi  is  situated  to  determine  the  Issue  of 
abandonment,  though  it  was  not  the  court  which 
entered  the  adjudication  deowfc 

4.  COUBTB  *=»475(9)  —  ABANDOmttHT  SUIT 
HUD  NOT  BH  BBOUQHT  XH  OOUBT  mfTBBIHG 

ADnnntfunoH  dbobb. 
In  view  of  Bev.  St.  1908,  ||  8229,  8284, 
828S,  an  abandonment  suit  need  not  Im  brougtit 
in  every  case  in  the  court  wUdi  entered  the  ad- 
judication dacres. 

6.  Watbbs  ahd  WATia  coubseb  «»152(11>— 

AOJUniOATION  DECTBES  KOT  EES  JDDICATA 
nt  ACTION  TO  DBCBEB  ABANDONMENT.  | 

Decree  adjudicating  water  rights  is  hot  res 
jndleate  in  snbssQuent  action  to  secure  n,  decree 
of  abandonment  oi  a  part  of  a  water  righit  there- 
by given ;  the  abandonment  suit  being  paedieat* 
ed  on  matters  snhBequent  to  the  genml  adjudi- 
cation decree.  I 
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<k  Waius  ano  wAm  ooiTBau  «9»152Q)— 
ABAZTDomaiiT  nnr  not  babbbd  nr  n>im 

TXAU  ARBS  ADJUDIOAXION  DKOBBB. 

Action  to  aeeun  a  decree  of  abandonment 
of  a  part  of  a  water  right  riven  in  orifinal  ad- 
judication proceeding  was  not  barred  hf  taax- 
jtax  statute  of  limitations,  thoogh  brought  more 
than  four  yea  re  after  original  proceeding;  the 
abandonment  snit  being  predicated  on  matten 
sabsequent  to  the  ordinal  decree. 

7.  JUDGianT  «S>T1S(1)— GonOLUSXTBHESS. 

Qneetiona  littgated  in  one  action  may  not 
be  again  litigated  by  Hune  parties  in  another 
action. 

&  JUDOHUIT  «a>9S6(2)  ~-  BTIDIHOB  ADlOflSX- 
BU  TO  SHOW  UATTEBS  ADJUDICATED  lit  VOR- 
HEB  ACTION. 

Whether  auestione  Involved  in  present  action 
were  litigated  in  a  former  action  between  the 
same  parties  mar  ^  shown  by  extrinsic  evi- 
dence, onder  proper  allegations  in  the  plea,  if 
■och  fact  does  not  appear  txtm  the  record. 

0.  JUDOHEHT  ^=>718(2)  —  OonCLDBIVB  AS  TO 
HATIXB8  THAT  UGHT  HATH  BBBN  ZJTIOATED. 

Where  sntwegnent  action  is  npon  the  same 
claim  or  demand  as  prior  action  between  same 
parties,  the  judgment  in  the  prior  action  is  a 
bar,  not  only  as  to  matters  offered  and  received 
to  mstain  or  decide  the  claim,  but  as  to  other 
admissible  matters  which  might  have  been  of* 
fered  for  that  purpose. 

10.  JUDOVENT  «=978S— ColTCLUaiTB,  IN  AC- 
TION ON  DIFFERENT  DEMAND,  ON  XBSHBB  DN 
WHICH  TBBDICT  WAS  BBNDEBED. 

Where  prior  action  between  same  parties 
was  on  a  different  demand,  the  judgment  oper- 
ates as  an  estoppel  only  as  to  those  matters  In 
issue  or  i>olnta  controverted  on  the  determination 
-  of  wiiich  a  finding  or  verdict  was  rendered. 

11.  Jin>QUENT  ^956(1)  —  PSEBUVFTITBLT 
CGNCLUSIVp  WHEBB  UATTBB  WAS  CONTBO- 
VESTED  BT  FUCADIN08. 

In  ascertaining  whether  matter  involved  in 
prior  action  is  condusive  in  subsequent  action, 
it  will  be  conclusively  presumed  to  have  been 
litigated  In  prior  action,  where  the  matter  was 
controverted  by  the  pleadings. 

12.  JUDOHERT  «a9'^(8>— OOKCL-DBITXRXBS  AS 
TO  WATEB  BIOHTB  XN  B1TB8BQUBHT  ABANDON 

KENT  snn. 

Where  suit  to  change  point  of  diversion  in- 
volved issue  of  whether  certain  defendants  there- 
in had  been  using  water  abandoned  by  certain 
ditch,  decree  adverse  to  such  defendants,  being 
necessaiily  a  finding  that  water  had  not  been 
abandoned,  is  conclusive  in  subseqacnt  action  by 
■nch  deffendanta  for  decree  of  abandonment  of  a 
part  of  andb  water  tight. 

B^Iey,  dissenting 
Bn  Banc 

Error  to  District  Court,  Weld  County; 

Robert  G.  Strong,  Judge. 

Action  by  the  Weldon  Valley  Ditch  Com- 
pany and  others  against  the  Bijou  Irrigation 
District  and  others.  Judgment  for  plaintiffs. 


■ad  deSendtnt  named  brlnci  error, 
ed,  with  directkma. 


Bereve- 


Jamee  W.  ICcCteery  and  Donald  a  Ho- 
Greeiy,  botb  of  Ore^ey,  and  Bobert  H.  Work*, 
of  MfHunoath,  IIL,  for  plaintiff  In  oror. 

Qoodr,  Twitcb^  A  Bnritbardt  and  H.  R 
Kans,  all  DmTer,  and  Joaeph  0.  Ewlng. 
of  Oreeley,  for  defendants  In  error. 


TELLEB,  J.  nie  deftedants  tn  vam  wer» 
plalntUfs  below  In  an  action  In  the  district 
court  of  Weld  county  against  plaintiff  iiv 
error  and  others  to  secure  a  decree  of  aban- 
donment of  a  part  of  a  water  right  In  water 
district  Na  2.  Hie  right  In  question  was- 
given  to  aae  Rumb,  one  of  the  defmdants 
below.  In  1883,  tn  an  origlnaL  adjudlcatkm 
proceeding  In  the  district  court  ot  Ai^ahoe 
county,  now  tbe  district  conrt  of  the  dty  and 
Gonn^  of  Denver.  In  1009  a  decree  was 
entered  in  said  court  allowing  a  change  In 
the  point  of  dlverston  ot  40  cubic  feet  of 
said  priority,  which  had  theretofore  be^ 
purchased  by  the  idalntlfl  In  error.  Up- 
on a  trial  to  the  court  It  was  adjudged 
that  Plumb  had  abandoned  all  but  25  feet 
of  the  priority  of  64.4  cubic  f^t  per  second 
of  time  originally  decreed  to  the  Highland 
ditch  owned  by  him. 

The  complaint  In  this  case  alleges  that 
said  ditch  was  constructed  for  the  irrigation 
of  about  600  acres  of  land,  that  It  had  a 
carrying  capacity  of  not  more  than  12  cubic 
feet  per  second,  and  that  it  had  never  been 
enlarged.  Plaintiff  In  error  contends  that 
these  allegations  make  tbe  action  one  to- 
modify  the  decree  of  1883,  and  hence  the 
district  court  of  Weld  county  la  without 
jurisdiction  of  the  cause. 

[1,2]  If  these  were  the  only  allegations 
bearing  npon  the  question  of  use,  the  com- 
plaint would  be  subject  to  a  general  demur- 
rer under  our  ruling  in  O'Brien  t.  King,  41 
Colo.  487,  92  Pac.  948.  where  we  held  that 
abandonment  could  not  be  established  by  evi- 
dence only  of  nonuser  prior  to  the  adjudi- 
cation decree.  But  in  sut>seqnent  paragraphs 
of  the  complaint  there  are  allegations  of  non- 
■  user  and  failure  to  divert  more  than  12  cubic 
feet  of  water  per  seamd  from  the  date  of 
the  decree  to  the  t)egtnning  of  the  suit,  thus 
stating  a  cause  of  action  for  abandonment 

Counsel  say  that  an  Bl}aDdonment  decree 
is  a  new  warrant  to  the  water  officials,  with 
the  result  that  they  must  look  to  two  de- 
crees, instead  of  the  adjudication  decree 
alone,  for  their  Instructions  as  to  the  dis- 
tribution of  water.  From  this  fact  the  con- 
clusion is  drawn  that  the  suit  must  be 
brought  In  the  court  where  the  priorities 
were  adjudicated.  It  does  not  appear  that 
this  court  has  directly  ruled  upon  that  ques- 
tion, none  of  the  cases  cited  on  this  point 
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reqnlrlBg  Ibi  detennlnatlon.  We  hare,  tbere- 
ton,  to  ctmslder  the  correctness  ot  tbe  con- 
tinBlon  tbiu  ui^ed  upon  us. 

The  cue  ot  Welland  t.  Gatlln  Co..  61  Cola 
128,  106  Pac  086.  upon  wfalcli  coonsel  rely, 
ivresentect  an  enttrelf  different  state  ot  facts, 
as  tbere  an  attempt  was  made  by  decree  of 
ttae  district  court  of  Otero  -county  to  com* 
pd  a  distribution  ot  water  according  to  tbat 
court's  oonstmctUm  of  an  adjndlcattcm  de- 
cree entered  in  Bent  county.  So  far  as  the 
effect  upon  the  oiigl&al  adjudication  decree 
is  concerned,  Uiere  is  no  dmilarlty  between 
an  abandonment  anlt  and  a  suit  to  compel 
water  offidals  to  diange  their  method  of  dis- 
trflmtlng  water.  The  latter,  necessarily  bas- 
ed upon  a  diarge  that  said  method  is  not 
correct,  assumes  either  that  the  original  de- 
cree Is  wrong  or  that  the  officials  are  not 
proporly  int^pretlBg  it.  This  calls  for  a  re- 
vision of  the  decreo^  or  a  constrnctl<Hi  of  its 
pioTlslrais. 

[I]  An  abandonment  suit,  on  the  contrary, 
assumes  the  ownership  of  a  priority,  with 
no  question  as  to  fbe  decree  evidmcing  It, 
and  Is  predicated  on  matt^  subsequent  to 
the  decree.  The  fact  that  a  Judgment  that 
a  part,  or  the  whole,  of  a  priority  had  been 
abandoned,  makes  it  necessary  for  water  of- 
fldaU  to  act  under  a  new  decree,  as  well  as 
under  the  original  decree,  does  not  militate 
against  the  right  of  the  district  court  of 
the  county  In  which  the  ditch  In  questl<Hi  is 
situated  to  determine  the  Issue  If  abandon- 
ment, though)  It  was  not  the  court  which  en- 
tered the  adjudication  decree. 

If  the  banks  of  a  ditch  In  such  county 
were  so  broken  as  to  allow  Its  water  to  flow 
orer  lands  below  It,  and  the  water  officials 
continued.  In  spite  of  protests,  to  turn  Into 
such  ditch  the  quantity  girai  It  by  the  decree, 
no  one  would  deny  that  an  Injured  property 
owner  might  sue  in  the  county  where  the  in- 
jury was  occurring  to  compel  the  officials  to 
respect  his  rights.  An  injunction  thus  ob- 
tained would,  to  a  certain  extent,  conflict 
with  tihe  original  decree  directing  the  water 
to  be  turned  into  said  ditch ;  but  that  would 
be  no  valid  objection  to  it  Moreover,  tbe 
water  commissioner '  obtains  his  directions 
for  the  distribution  ot  water  not  directly 
from  the  decree,  but  from  a  certlflcate  Issued 
by  the  clerk  of  the  court  sped^lng  the 
amount  of  water  allowed  to  eadi  ditch.  Sec- 
tions 32S4  and  32S5,  K.  S.  190&  Said  com- 
missioner is  required  to  keep  a  book  in  whldi 
ha  enters  a  brief  statement  <tf  the  contents 
at  such  certificate. 

Decrees  changing  the  point  of  dlTerslon  are 
filed  In  the  oSlca  ot  the  state  engineer,  whose 
duty  it  then  becomes  to  notl^  subordinate 
water  offl<^ls  of  such  diange  (sectton  S229, 
B.  S.  1908)i  and  water  commisslcmeis  must, 
ot  course,  amend  the  statemoits  In  their 
books  accordingly.   It  is  not  apparent  why 


there  diould  be  any  nH»e  dlfflCDlty  in  cor- 
recting such  statements  In  the  one  case  than 
In  tbe  other. 

[4]  In  Paraons  v.  Ft  Morgan  Co.,  06  OoIol 
146,  186  Pac.  1024.  this  court  affirmed  a 
Judgment  in  an  abandonment  suit  In  Morgan 
county,  though  the  adjudication  decree  had 
been  altered  In  Weld  county.  No  questloa 
ot  the  Jurisdiction  of  Qie  district  court  of 
Uoivan  county  was  raised,  new  does  it  ap-. 
pear  to  hare  beoi  raised  In  any  other  case 
In  this  court  We  are  ctf  tbe  optnlm,  there- 
fore, that  an  abandonment  suit  need  not  be 
bron^t  in  every  case  in  the  oourt  which  ai- 
twed  the  adjudication  decree^ 

[I,  •]  The  defense  pleaded  Qie  Judgment  in 
the  general  adjudication  laxxsedlngs  in  1883 
as  res  adjudlcata  of  this  action.  For  tbe 
reasons  already  stated,  the  plea  is  not  good ; 
nor  Is  tbe  idea  ot  the  4-year  statute  ot  llmi- 
tatlona 

It  is  next  urged  tiiat  the  Isanes  raised  in 
this  cause  wen  litigated  In  the  suit  to 
change  the  point  of  diversion  of  tbe  40  cubic 
feet  of  water,  and  that,  tbe  findings  in  tbat 
cause  being  against  these  plaintiffs,  they  can- 
not again  try  tbe  said  issues.  Error  is  al- 
leged in  tbe  sustaining  ot  a  demnirer  to 
this  special  defraise. 

This  defense  all^s  that  all  of  the  plain- 
tiffs in  this  action  were  parties  to  the  suit  to 
change  the  point  of  diversion,  and  that  two 
of  these  plaintiffs  filed  an  answer  In  that 
proceeding.  A  copy  of  such  answer  is  set 
out  in  full.  This  defense  also  alleges  that 
said  answer  sets  forth  the  same  facts  to 
show  injury  from  changing  the  point  of  di- 
version as  are  set  forth  in  the  complaint  in 
this  cause  to  show  abandonment,  stating 
them  in  some  detail,  that  the  evidence  taken 
was  on  the  same  matters  in  both  cases,  and 
that  the  said  matters  and  issues  were  ex- 
amined and  adjudicated  In  the  said  suit  in 
the  district  court  of  the  dty  and  county  of 
Denver,  wherein  a  decree  was  entered  In  1909 
against  the  contention  made  In  the  answer 
in  the  suit  to  change  the  point  of  dlversloii. 
Tbe  said  answer  In  that  suit  denied: 

"Tbat  said  pretended  decree  still  remidns,  or 
has  ever  been,  in  fall  or  any  force  or  effect  In 
so  far  as  these  respondents'  rights  are  concerned 
or  at  all;  *  *  *  that  said  priority  so  alleged 
to  hare  been  decreed  to  said  Highland  ditch  by 
said  preteoded  decree  of  said  water  district  No. 
2  to  the  amoant  ot  64.4  cable  feet  of  water  per 
second  of  tim^  or  any  thereof,  in  excess  of  8 
cubic  feet  of  wator  per  second  of  time,  has  at 
all  times,  or  at  any  time,  been  necessary  or 
could  have  been  beneficially  used  for  the  irri- 
gating of  lands  lying  under  said  Highland 
ditcb;  *  •  *  tliat  that  amount  of  water,  or 
any  amount  of  water  in  excess  of  8  cubic  feet 
per  second  of  time,  has  ever  been  used  for  tbe 
purposes  of  irrigating  lands  under  said  ditch, 
or  for  any  other  beneficial  purposes  thereunder, 
at  any  thne,  either  before  ox  since  the  rendi- 
tion <Ml  stid  pretended  deeresh" 
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It  1b  also  alleged  In  said  answer  tliat  tbs 
pretended  ivlorltr  to  tibe  Highland  dlteb  was 
flxcesalreb  And  frandulentlj  obtained  tor 
apecolatlTe  purposes  only;  fiiat  the  ditch 
never  had  a  capacity  to  aceed  12  cable  feet 
of  water  pw  seoood  ot  tlme^  and  that  only  8 
cubic  feet  of  water  per  second  of  time  have 
erer  been  used  throncAi  It ;  Qiat  all  in  excess 
of  S  cuMc  feet  has  long  since  been  abandon- 
ed and  all  right  thereto  has  reverted  to  the 
pobUe;  that  to  allow  this  said  40  cubic  feet 
to  be  dlvortod  Into  the  BIJoo  Oanal  would 
take  from  Uie  respondents  water  whjch  tbey 
had  theret<^re  enjoyed,  and  Invade  and  tn- 
torfere  with  their  vested  rights.  The  an- 
swer sets  out  In  great  detail  the  conditions 
of  water  in  the  Platte  river,  from  which  the 
respondents  aver  the  change  of  the  point  of 
diversion  would  injuriously  affect  them.  The 
answer  In  this  suit  sets  out,  also,  a  copy  of 
the  findings  and  decree  In  the  diversion  .suit, 
whldi  findings  Include  the  following: 

"That  the  said  decree  of  the  Higfaland  dltdi 
for  64.4  cubic  feet  of  water  per  Becond  of  time 
zemaini  In  fall  force  and  effect:  that  the  said 
40  eobic  feet  per  second  of  time  of  said  appro- 
priatlMi  may  be  lawfully  transferred  for  diver- 
sion and  use  from  the  ssid  BlgUand  ditch  and 
tile  headgate  Uiereof  to  Uie  s^d  Bljoa  ditch 
and  the  lands  lying  therennder.  And  the  court 
doth  further  find,  from  the  evidence  herein,  that 
the  vested  rights  of  said  respondents  and  their 
several  ditches  and  of  other  appropriators  of 
water  from  the  South  Platte  river  will  not  be 
injuriously  affected  by  reason  of  the  said  change 
of  the  point  of  divezrion  and  the  change  <d  the 
place  of  use  of  the  ssid  40  coble  feet  of  watw 
pv  ssoond  of  tlsM  of  ssid  appropriation  here- 
tofore allowed  to  the  said  the  Highland  ditch 
as  aforesaid." 

The  decree  provided  that  the  said  amount 
and  volume  of  "40  cubic  feet  of  water  per 
second  of  time  of  the  64.4  cubic  feet  per  sec- 
ond, allowed  as  priority  No.  21  and  hereto- 
fore diverted  and  used  by  means  of  the  Hi^- 
land  ditdli  as  above  set  forth,  and  all  the 
right,  title,  use,  and  enjoyment  thereof,  has 
been  duly  acquired  by  and  vested  In  said  pe- 
titioner," and  that  the  rights  of  approitfi- 
ators  ot  water  from  said  river  would  not 
be  injuriously  affected  by  aald  change 

[7-10]  It  is  weU  setUed  that  questions  liti- 
gated in  one  action  may  not  be  again  liti- 
gated by  the  same  parties  In  anotb«:  action, 
and  whethOT  or  not  they  were  litigated  In 
the  first  action  may  be  shown  by  extrinsic 
evidence,  under  proper  oll^atltHis  In  the 
plea,  if  such  fact  does  not  a^ear  from  the 
record.  There  is  a  recognised  difference  be- 
tween the  ^ect  of  a  Judgment  as  a  bar  or 
esti^el  against  the  prosecntlm  of  a  sec- 
ond action  upon  the  same  claim  or  demand 
and  its  effect  as  an  estoppel  In  another  ac- 
tion between  the  same  parties  upon  a  dif- 
ttreat  claim  <xe  cause  of  action.  In  the 
fbrmer  case,  the  Judgmoit  la  a  bar,  not  only 
as  to  matters  offered  and  received  to  sos- 
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tain  or  defeat  the  dalm  or  dediand,  but  as 
to  other  admissible  matters  whldimiSht  have 
bem  offered  for  that  purpose.  Where  there 
Is  a  second  actlbn  between  the  same  parties, 
but  npon  a  different  donand.  the  estoppd 
Operates  oidy  as  to  those  mattem  In  lasne 
or  points  ccmboverted  np<m  the  determtna- 
tko  ot  whldi  a  finding  or  verdict  was  ren- 
dered. Cromwdl  Oonnty  of  Sac;  04  U.  8. 
351.  24  L.  Bd.  196;  Clark  r.  Knox,  82  Colo. 
342.  76  Pac  372. 

The  qnestlon  here  Is  wheOicr  or  not  in  tht 
diversion  suit  the  same  facts,  rdied  upon 
here  to  show  abandonment,  were  controvert- 
ed, and  examined  and  passed  upon  by  the 
court   In  28  Oyc.  p.  1306,  It  is  said: 

"Matters  which  follow  by  necessary  and  In- 
evitable Inference  from  the  Jadgment— findings 
or  determinations  of  the  court  in  relation  to  the 
subject-matter  of  the  suit  which  are  necessarily 
Implied  from  Its  final  decision,  as  b^g  deter- 
minationB  which  it  muat  have  made  in  order 
to  Jattify  the  Judgment  as  rendered — are  equal- 
ly covered  by  the  estoppel  as  if  they  were  spe- 
cifically found  in  so  many  words;  or,  in  other 
words,  it  Is  allowaUe  to  reason  bat^  fran  the 
judgment  to  the  bads  on  which  it  stands,  and. 
regarding  the  judgment  as  a  conclusion,  and 
finding  it  to  be  one  which  could  have  been  drawn 
only  from  certain  premises,  the  premises  are 
equally  res  Judicata  with  tiie  conclusion  itself." 


[11}  Ttere  Is  a  conflict  of  authority  on  Qie 
question  whether  such  an  estoppel  Includes 
any  issue  not  directly  and  technically  present- 
ed on  the  face  of  the  pleadings,  but  it  is  oon- 
cededly  the  rule  that  if  the  matter  In  ques- 
tion Is  controverted  by  the  pleadings  it  vriil 
be  conclusive  presumed  to  have  been  liti- 
gated. The  pleadings  in  this  case  preeemt 
squarely  the  Issue  raised  by  the  pleadings 
In'  the  earlier  case.  The  respondents  In  that 
case  relied  upon  their  having  used  continu- 
ously for  years  water  whi<^  had  been  de- 
creed to  the  Highland  dltdo.  but  not  used 
through  It.  They  plead  that  fact  In  opposl> 
tion  to  the  petition  tor  a  dunge  of  point  of 
diversion. 

Under  the  rule  above  stated  we  may  rea- 
son back  from  the  judgment,  having  regard 
to  the  id«idlnge,  and,  doing  so,  we  must  con- 
clude that,  when  the  court  found  that  the 
change  of  point  of  division  did  not  Inju- 
riously affect  the  rights  of  the  respondmta. 
it  must  have  found  against  their  contention 
that  they  had  been  using  water  abandoned 
by  the  Highland  ditch.  This  was  a  finding 
upon  the  very  allegations  now  made  and  re- 
lied upon  by  plaintiffs  In  thla  cause  to  show 
abandonment.  Their  only  ground  for  claim' 
Ing  injnry  from  the  change  was  that  this 
40  feet  of  wato'  had  not  been  diverted  into 
the  Highland  dltdi  at  any  time  during  more 
than  20  years;  that  during  all  of  that  pe- 
riod it  had  been  used  by  them,  and,  conse- 
quently, to  allow  Its  point  of  diversion  to  be 
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<duuigad  to  a  dltdi  below  tbeir  headgates 
would  deprive  them  of  it 

That  was  a  perfectly  good  groond  for  re- 
sisting the  change.  If  respondents  could 
prove  the  allegations  of  nonuse  by  the  pe- 
titioner's vendor,  and  the  use  by  the  respond- 
ents, their  claim  of  Injury  from  the  proposed 
change  was  made  out  They  had  In  sucbi 
case  made  full  proof  of  abandonment  to* 
gether  with  proof  of  other  matters  which 
were  not  necessary  to  be  proved  In  an  ac- 
tion for  abandonment;  but  they  could  not 
ol)tain  a  judgment  of  abandonment  becaoae 
of  our  ruling  in  Wadsworth  Dltdi  Oo.  t. 
Brown.  39  Colo.  67.  88  Fac.  1060. 

[12]  We  liave  several  times  pointed  out 
that  abandonment  involves  nonuse  with  an 
intoitlon  not  to  resume  the  use  of  a  priori^. 
Nonuse  is  one  of  the  essential  elements  of 
Budt  an  action,  and  In  the-actim  tor  diang- 
ing  the  point  of  diverslim  It  was  likewise  an 
esaoiti^  element  pf  the  case.  Having  had 
an  opportunity  to  estabUsta  the  tnifh  of  their 
aUegations  tn  Qie  one  case,  parties  cannot 
properly  claim  tile  r^ht  to  relitigate  the 
same  Qoestimi  In  another  case,  where  the 
parties  are  the  same.  Even  were  this  not  so, 
since  the  third  defense  In  this  cause — the  one 
above  discussed— alleged  that  tike  same  mat- 
ters had  been  litigated  in  both  cases,  under 
the  rule  above  stated,  that  extrinsic  evidence 
might  be  heard  to  estabUah  the  idoitity  of 
the  IsBuee  tried,  the  plaintiff  In  erior.  de- 
fendant below,  iras  entitled  to  a  hearing  up- 
on that  question.  If  it  could  be  shovrn  1^ 
any  competent  evidence  that  tiie  issues  were 
identical,  the  d^ense  was  good.  The  denial 
ct  that  right  by  sustaining  the  demurrer, 
was  enoT  for  which  the  Judgment  most  be 
reversed  in  any  event 

The  Judgmoit  Is  accordingly  reversedt  vltb 
directions  to  dismiss  the  cause. 

ALLBN,  J.,  not  {wrtlcipatlnfr 
BAILBT,  J.,  disaenti. 


(67  Colo.  331) 

PEOPLE  «  rel.  CLIFTOBD  v.  U0RI;ET, 
District  Judge.   (No.  9675.) 

(Sapreme  Oonrt  of  Colorado.    Oct  6,  1019.) 

1.  MAifDAicus  ^s>24— JintisDicnoR  or  Su- 

FBSUi:  COUBT  TO  COMPEL  HECOQlfimnr  OF  OF- 
nCBB  OF  DISTBIQT  OOUBT. 

One  who  claims  to  be  an  officer  of  district 
court  and  is  denied  recognition  as  such  may 
bring  original  proceeding  in  mandamus  in  Su- 
preme Court  to  compel  such  recognition. 

2,  Officbbs  &=>C0— Bailiffs  abk  "officebs 
ofthb  ooubt,"  ano  kot  "state  officebs," 
within  civil  sebvice. 

District  court  bailifb  are  "officers  of  the 
court"  not  "state  officers,"  and  are  not  within 


terms  of  dvU  service  amendment  to  Constitn- 
tioD  (article  12.  {  IS  [see  Laws  1910,  p.  341]). 

[Ed.  Note.— For  other  definitions,  see  Wtnds 
and  Phrases,  First  and  Second  Series*  Officer 
of  Court:  State  Officer.] 

En  Banc 

Original  proceeding  in  mandamus  by  tiie 
People  of  the  State  of  Colorado,  on  the  re- 
lation of  Patrick  J.  CltfFord,  against  Clarence 
J.  Morley,  as  Judge  of  the  District  Court  of 
the  City  and  County  of  Denver,  State  of  Col- 
orado.  Petition  denied,  and  cause  dismissed. 

John  I.  Mullins  and  James  J.  Sullivan,, 
both  of  Denver,  fra  relatw. 

BURKE,  J.  The  dty  and  county  of  Den- 
ver constitutes  the  Second  Judicial  district 
of  the  state.  It  has  five  district  Judges,  each 
X»%slding  over  one  of  its  five  dlvlslcms.  At 
the  time  of  the  adoption  of  article  12,  sectioa 
IS,  of  the  state  Constitution  (the  dvU  service 
amendment  [see  Laws  1919,  p.  341]),  there 
was  in  each  division  a  court  bailiff,  appoint- 
ed by  the  Judge  and  holding  at  his  pleasure^ 
whose  duties  were  to  attend  the  Jury,  open 
and  dose  court  and  perform  such  other  serv- 
tees  as  v&K  require  of  him  by  the  Judges 
At  that  time,  and  untU  July  1.  1919,  relator 
was  the  bailiff  in  division  2  of  said  court 
At  the  general  election  in  November,  1018^ 
respondent  was  dected  one  of  the  district 
Judges  of  the  Second  Judicial  district  and 
upon  the  organization  of  the  court  in  Janu- 
ary, 1919,  waa  assigned  to  Uld  division. 
July  1, 1019,  respondent  caused  to  be  entered 
in  said  court  an  oi6fft  removing  ic^tw  aa 
bailiff  of  said  divUioa. 

Relator  brings  this  actiim  for  an  altema- 
tlve  writ  of  mandamus  requiring  re^ndent 
to  set  aside  said  order  and  reinstate  him  in 
said  position,  or  show  cause  fUr  hla  failure 
to  do  so,  and  asking  thl^  court  to  take  origi- 
nal jurisdiction  for  the  reas<Hif  among  others^ 
that  this  la  an  action  against  a  Judge  of  the 
district  court  Involving  the  perstmal  prerog- 
atives of  sucik  Judge  and  the  tenure  of  one 
of  the  principal  officers  ot  the  court  that 
while  the  lawful  meOiod  of  appdntment  and 
dlschai^  of  such  officer  remains  onoertain. 
the  prop^  functioning  of  the  courts  of  tiie 
state  may  be  seriously  Impeded,  and  the 
questions  involved  are  therefore  publld  Juris. 

[1]  Whether  one  who  dalms  to  be  an  of- 
ficer of  the  court,  and  Is  denied  recognltloa 
as  such',  la  entitled  to  Invoke  the  powers  of 
this  tribunal  by  writ  of  mandamus  to  com- 
pel such  recognition,  seems  to  have  been  set- 
tled In  the  case  of  People  ei  rel.  Baxter  v. 
Hallett,  1  Colo.  353-362.  There,  the  court 
being  equally  divided,  the  writ  was  denied; 
but  upon  the  correctness  of  the  procedure 
there  appeared  no  difference  of  opinion.  tJi>- 
on  this  ground  alone  we  assume  Jurisdiction. 


»rer  oOw  etiM  mb  um«  toplo  and  KBT-MUHBBR  In  all  Kcr-Naubwed  Dtiwta  aad  IndexM 


Digitized  by 


Google 


Colo.) 


CASTNER  T.  PEOPIjS 
(184  P.) 


887 


[2]  Belator  contends  tbat  he  Is  an  officer 
of  the  state,  as  contemplated  by  the  dvll 
service  amendment,  which  is  sufficiently  set 
forth  In  the  opinion  of  Hr.  Justice  Denlson, 
speaking  for  this  court,  in  the  case  of  Peo- 
ple ex  reL  Walker  t.  Biggins  (No.  9607)  184 
Pa&  369,  decided  July  7, 1919;  and  that  case 
and  the  case  ot  People  ex  reL  Howell  t.  Cur- 
ley,  6  Colo.  Ai2,  are  the  principal  aothorl- 
tles  upon  which  he  relies  to  support  bis  con- 
tention. In  this  we  hold  he  Is  In  error.  If 
the  bailiff  of  the  district  court  Is  a  state  of- 
ficer, the  bailiff  of  a  federal  court  is  a  United 
States  officer.  The  contrary  has  been  de- 
termined. United  States  t.  Swift,  139  Fed. 
225-227,  71  a  O.  A.  861.  Oonrt  ballUts  are 
"officers  of  the  court."  not  "state  offlcen^" 
and  are  not  within  the  terms  of  said  oonstl- 
tatlonal  amradmeuL 

The  petition  Is  denied,  and  the  caOM  dis- 
missed, at  the  costs  of  the  r^tor. 

SCOTT,  J„  not  partlctpatlni. 


(SI  Colo.  827) 

OASTNSR  et  oL  r.  FBOPLB.  (No,  9876.) 
(Supreme  Court  of  Oolorado.    Oct  6,  1919^ 

1.  Bmcktiho  sTOzxn  ooona  Cs*?^)— iNtoB- 

lUnon  HBD  Not  OMSB  BAUB  OV  ZSBSOIT 
nOH  WHOIC  BBCSITKD. 

Information  cbarging  reeeMug  of  stolen 
goods  not  name  the  person  from  whom 
foods  were  received. 

2.  CnnuicAL  LAW  «Bg»i88— DiMsonoir  or  vn- 
DWt  or  ROT  ovxurr  sufposts  flu.  or  iob- 

HXB  JKOPABOT. 

When  the  oonrt  directs  a  Teidlet  of  not 
goitt?  as  to  <me  eount,  such  direction  Is  equal 
to  acquittal,  and  wlU  support  a  plea  ot  former 
jeopardy. 

8.  CBDunAi,  uw  «s»1186(4)  —  Failubi  to 

SHOW  VXBDIOT  OT  NOT  OUXLTT  AS  TO  TWO 
COUNTS  AS  DIBECTED  AUCNDABLX. 

Where  court  directed  verdict  of  not  guilty 
as  to  two  of  three  counts  of  ioformation,  ren- 
dition of  verdict  of  guilty,  not  mentioning  such 
two  counts,  and  court's  reception  of  verdict 
without  requiring  it  to  be  amended,  so  as  to 
oranply  witii  his  instmctionB,  was  not  prejudi- 
eial  to  defendants,  since  failure  ot  record  to 
show  acquittal  on  sodi  counts  is  imission  of  a 
mere  formality,  wlilch  wffl  be  owrscted  <m  mo- 
tion. 

4.  GnnnHAi,  law  4s>670— ADinasiBXLiTT  or 
■viDiiHCi  or  nacDNXTT  noH  pbossoution. 
A  written  offer  by  defendants  to  show 
diat  a  witness  for  the  state  bad  been  offered 
immonfty  from  prosecution  was  properiy  re- 
jected, on  objection  that  it  was  not  specific, 
where  It  did  not  appear  that  the  offer  of  im- 
munity was  made  by  any  person  in  authority,  or 
who  daimed  to  be  in  authority,  or  who  the 
witness  had  any  reason  to  pteeume  bad  any 
authority. 


0.  Cbihinai.  law  ^»871(2)  —  EnnNCB  or 

OTHEB     OmNBBB    ADlOaBIBLS    TO  BBOW 

UKTHOO. 

In  prosecution  for  receiving  stolen  goods, 
evidence  of  other  offenses  may  be  given  to  es- 
tablish metiiod.  plan,  or  intent  in  the  diqmt- 
tion  of  stirien  goods. 

6.  BECIIVmo  STOLEN  GOODS  «=>8(3)  — Evi- 
DKNCB  or  OWNERSHIP  OF  GOODS  SUFFICIENT. 

In  prosecution  for  receiving  stolen  goods, 
evidence  Md  to  show  that  ccmipany  from  which 
goods  were  ddmed  to  have  been  stolen  was  in 
fact  the  owner. 

7.  INDIOTHENT  AND  INTOBHATION  «=s>132(4)— 
ElXCnON  BETWEXH  COUNTS  ALLEOINO  OWN- 
EBSHIP  OF  STOLEN  QOODB  IN  DinXBINT  EBR- 
80NS  DENIED. 

In  prosecution  for  receiving  stolen  goods, 
where  information  was  In  three  counts,  each 
count  all^Eing  ownersldp  of  the  same  goods  in 
dlfEereut  persons,  court  did  not  abuse  its  dis- 
cretion in  refusing  to  require  district  attconsy 
to  elect  on  whicb  count  of  the  information  he 
would  rely. 

8.  Obihinal  law  «s»1172^)— InsrauonoN 

THAT  VTTBMM  DERNOANT  COULD  Bl  AOQUn- 
TBn  HABICUBS,  WHBBB  BOTH  CONTIOTID. 

Instruction  that  dtiier  of  two  deftadanta 
jointly  informed  against  could  be  separately 
convicted  or  acquitted.  If  erroneous,  was  harm- 
less, where  both  were  convicted. 

A.  Cbdunai.  law  «s>806(1)— BxFBTmoN  or 

DUXHITXOIf  ta  OirBNBB  UNNECBSBABT. 

Bepetitlon  ot  definition  of  offense  charged  is 
unnecessary,  and  should  ba  avoided,  if  possible. 

Departmoit  1. 

Error  to  District  Court*  Garfield  County; 
John  T.  Sbumat^  Judge. 

Louis  Gastner  and  Louis  Crofot  were  con- 
victed of  receiving  st<den  goods,  and  they 
bring  error.  Affirmed. 

October  20,  1917,  plaintiffs  in  error  (de- 
fendants below  and  bweinaf  ter  so  designat- 
ed) were  Jointly  informed  against  for  rec^v- 
Ing  st<den  goods  of  the  value  of  I256L3& 
The  InformatloD  was  In  four  counts,  of 
whidi  tbe  second  was  dismissed  by  the  court. 
The  first  count  alleged  ownership  of  tbe 
goods  in  question  In  the  J.  S.  Brown  Mer- 
cantile C(»npany ;  the  thlid.  in  J.  GL  Gndgel ; 
the  fourtli,  in  Garfield  county.  The  informa- 
tion did  not  name  any  person  from  whom  the 
goods  were  recdved. 

Defendants  had  owned  the  OL  &  CL  market 
in  Gloiwood  Springs.  This  tbey  later  dis- 
posed o^  and  went  into  tbe  junk  business. 
Near  the  town  of  Glenwood  Springs  was  b 
state  road  cami^  wha«  convicts  were  engag- 
ed In  highway  construction.  J.  G.  Gudgel 
was  superintoident  of  tbe  road  camp;  W.  O. 
McDonald,  a  prisoner,  was  commissary  man ; 
C.  J.  Taylor,  a  former  convict,  resided  in  the 
Tidnlty;  Joseph  Nagln  was  a  junk  dealer 
residing  in  Lendville. 
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It  wu  llie  tbeoiy  at  file  people  tbat  Ho- 
Donald,  Taylor,  and  detendante  were  wwk- 
iDg  under  an  arrangement  by  whldi  U(d>(Hi- 
atd,  In  bis  cqnci^  as  commlssair  man, 
but  wltb  f61(niloiis  Intent,  procnred  tram  the 
agent  of  the  railway  goods  shipped  to  the 
rond  camp,  and  deUvered  them  to  Taylor  or 
defendants ;  that  moBt  of  the  goods  so  recelT- 
ed  by  Taylor  were  by  blm  delivered  to  de- 
fendants; who  In  turn  disposed  of  them,  In 
part  at  least,  through  Nagln;  that  defend- 
ants received  one  half  the  net  proceeds,  and 
McDonald  and  Taylor  the  other  half;  that 
the  goods  In  Question  came  from  the  J.  S. 
Brown  Mercantile  Company;  that  certain  of 
the  goods  found  by  the  sheriff  (under  search 
warrant)  in  the  homes  of  defendants  and  In 
ttielr  storeroom,  and  produced  in  court,  were 
a  iH>rUon  of  this  consignment. 

The  ofrense  Is  alleged  to  have  been  com- 
mitted on  or  ftbont  September  8,  1917.  The 
cause  was  tried  to  a  Jury  which  returned  a 
verdict,  December  6, 1917,  finding  the  defend- 
ants guilty  as  diarged  In  the  first  count  of 
tlie  Information. 

John  Ih  Noonan,  of  Glenwood  Springs,  for 
plaintiffs  in  error. 

LesUe  E.  Hubbard,  Atty.  Gen.  (J.  W.  Eel- 
1^,  of  Denver,  at  connsel),  for  fiie  People. 

BVRKB,  J.  (after  stathig  the  fftcts  as 
above).  The  principal  contentions  of  defend- 
ants, and  the  only  <HieB  necessary  tor  our 
ccRisideratl(Hi,  are: 

[1]  1.  That  the  InfOTmation  did  not  state 
the  name  of  the  person  from  whom  the  goods 
were  received  by  defendants,  and  tb^  mo- 
tlcm,  at  the  close  «f  the  people's  evldenca,  for 
a  directed  rerdlct  for  tiia  omission,  ahonld 
have  been  snstalned. 

^nie  ruling  of  fiie  trial  court  to  the  oon- 
traiy  Is  supported  by  the  great  wdght  at 
authority,  and  Is  firmly  established  In  tUs 
Jurisdlcfion.  84  Gyc.  621;  Onii  v.  People, 
OS  Colo.  B7B,  682,  127  Pac.  961,  Ann.  Gaa. 
19146,  ITL 

2.  That  the  verdict  Is  not  supported  by  fiie 
evidence. 

On  the  contrary,  we  are  of  the  (^dnlon  that 
the  evldoice  !■  ample  to  support.  In  every 
particular,  fiie  the*^  of  tb6  proaecuttoa  con- 
cerning the  theft,  handling,  and  dl^osltlon 
of  the  goods  in  question. 

[2]  a  That,  as  the  Jury  was  Instructed,  In 
the  event  it  found  defendants  guUty  on  the 
first  count  of  the  information,  It  should  find 
them  not  guilty  on  the  third  and  fourth 
counts,  and  as  said  third  and  fourth  counts 
were  not  mentioned  In  the  verdict,  ihi  recep- 
tion by  the  court  was  error. 

When  the  court  directs  a  vudlct  of  not 
guilty  as  to  one  count,  such  direction  Is  equal 
to  acquittal,  and  wlU  support  a  plea  of 
former  Jeopardy.  Boland  v.  Pet^e^  28  CdLo. 
283,  47  Paa  269. 


[8]  While  the  court  should  have  required 
the  verdict  to  be  so  amwded  as  to  comply 
with  the  instructions,  defendants  have  sus* 
talned  no  Injury  by  the  failure,  and  cannot 
be  heard  to  complain.  If  the  record  does 
not  show  an  acquittal  on  the  third  and 
fourth  counts,  that  is  the  omission  of  a 
mere  formality,  irtdcb  will  be  corrected  on 
motion. 

[4]  4.  That  defendants'  written  offer— to 
show,  as  tending  to  discredit  the  witness  Mc> 
Donald,  that  while  he  was  in  Jail  in  M  Paso 
county  on  a  felony  diorge  he  was  offered  im- 
munity therein,  as  well  as  from  prosecuticm 
for  larceny  in  Oarfi^d  county,  if  he  would 
tell  who  was  Implicated  with  him  in  the 
larceny  of  the  goods  In  question  In  the  case 
at  bar,  whereupon  he  told,  for  the  first  dme^ 
the  story  be  had  now  rqieated  on  the  wit- 
ness stand — was  erroneously  rejected  by  the 
court 

At  the  time  of  the  offer  counsel  for  the 
people  objected  to  it  on  the  ground,  among 
others,  that  it  was  not  sufficiently  specific 
This  was  unquestltmably  good,  and  the  offer 
was  properly  excinded.  It  does  not  appear 
that  the  offer  was  made  by  any  person  In 
authority,  or  who  claimed  to  be  In  authority, 
or  who  the  witness  presumed,  or  had  any 
reason  to  presume,  had  any  authority. 

[I]  6.  That  the  court  erred  in  admitting 
evidence  of  other  alleged  offenaee  similar  to 
that  for  which  defendants  were  iwosecuted. 

It  Is  well  sMtled  In  a  certain  class  of  caen 
that  evidence  of  other  offenses  may  be  given 
to  establish  method,  plan,  or  intent,  and  that 
the  disposition  of  stcden  goods  falls  within 
that  class.    16  Gonmi  Juris,  p.  610,  |  1196^ 

[I]  6.  That  there  was  not  snffidait  evi- 
dence that  the  goods  In  question  were  o#ned 
by  the  Brown  Mercanffle  Company. 

Mr.  Hawkins,  manager  for  the  Brown  Mer- 
cantile Company,  testified  that  the  company 
did  business  with  Oarfleld  county;  that  quo- 
tatltms  of  goods  were  made  to  Gudgd,  and 
goods  8h4q>ed  to  him  as  superintendent;  that 
the  company  had  received  no  payment;  and 
fiiat  bills  for  the  goods  were  sent  to  the 
county  commissioners  of  Oarfidd  eonnty.  In 
view  of  the  further  evidence  that  these  goods 
were  obtained  fnm  the  depot  Iqr  McDcmald 
with  Intent  to  steal  them,  and  ddlvered  by 
him  wllh  tliat  Intoit  to  Taylor,  we  think  the 
proof  ample  as  to  the  ownership  of  the  good& 

[7]  7.  That  defendants'  motion,  made  at 
the  close  of  the  peoide's  evidence,  to  requlie 
the  district  attorney  to  elect  upcm  whldi  count 
of  the  Infbrmatloa  he  would  rely,  was  er- 
roneously overruled  by  the  court 

Counsel  for  defendants  admit  in  their  brief 
that  this  motion  was  addressed  to  the  sound 
discretion  of  the  court  In  view  of  the  fact 
that  the  goods  mentioned  In  each  count  ct 
the  Information  were  the  same,  and  the  fur- 
ther fact  that  neither  defendants  nor  their 
counsd  could  have  be^  misled  therd)/*  we 
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see  no  reason  to  c(mclude  tbat  the  trial 
oonrfs  dlscretloQ  was  Improperly  exercised. 

[<]  a  That  defendants,  being  Jofnttj  in- 
formed against  coold  not  be  aeparately 
convicted  or  acquitted,  and  hence  the  court's 
Instruction  to  the  contrary  was  error. 

Be  that  as  it  may,  the  Jnry  having  con- 
Ylcted  both,  neither  can  be  prejudiced. 

[I]  9.  Tliat  Instructimi  Na  10  la  ummeous, 
because  all  of  the  elmieDta  essential  to  con 
stttute  the  offense  of  recelring  atolok  profh 
erty  are  not  mentioned  therein. 

The  omission  complained  of  was  proper 
and  necessary.  This  Instruction  merely  re- 
quired the  jury,  in  case  of  a  verdict  of  guilty, 
to  fix  the  value  of  the  pn^rty.  It  made  no 
inctense  of  defining  the  offense  with  which 
d^tedants  were  diarged.  That^  defloltion 
was  contained  In  other  Instmctlons.  Sudi 
T^etiUon  is  not  <nkly  unnecessary,  but  al 
ways  to  be  avoided.  If  possible.  Brlckwood's 
Badcett,  Instmctlons,  vol.  1, 1 177. 

A  careftU  examination  of  tlie  mtlre  record 
tn  this  case  fslls  to  disclose  any  substantial 
srror. 

The  Judgnmt  is  aooordlni^y  aflbmed. 

GABRIOUIDS,  a  and  TWTJillW,  J.,  con- 
cur. 


(ui  cki.  tm 
PKOPIiB  V.  TOM  WOO  et  at  (Or.  224T.) 

(Sopieme  Oonrt  of  CsUDnnla.   Oct*  1.  1919.) 

1.  OBivinAi.  uw  «=>1160  —  VxsDior  wnx 

iroT  BX  SR  ASIDB  IV  BU7P0BTED  ST  BUB* 
SMKTZAL  KVXDBNCC 

It  is  the  fanctlM  of  tiie  Jury  In  th»  first 
instance,  and  of  trial  conrt  after  verdict,  to 
determioe  what  facts  are  eatabllBhed  by  the 
evideoce,  and  before  a  verdict,  which  h&a  been 
approved  b7  the  trial  court,  can  be  set  aside  on 
appeal,  on  the  ground  of  InsafDciency  of  evi- 
dence, it  must  clearly  appear  that  there  la  do 
aabRtontial  evidence  to  support  the  conclusion 
reached. 

2.  GbIMIHAL  law  4S3S62  —  SIvzdence  xvwt 

SHOW    csna    owhittid    bt  fbkbohs 

OHABaBD. 

To  enstain  a  conviction  thexo  must  be 
proof  that  the  offense  diarged  was  committed, 
and,  second,  that  it  was  perpetrated  by  the  per- 
son or  iiersoiis  accused. 

8.  CanniiAL  uw  «=»1169(2)  —  AssmanoiTfl 

AS  TO  SnmciEHCT  OF  BVIOSNCS  ON  APPEAL. 
Where  the  aufficiencT'  of  the  evidence  to  sus- 
tain R  conviction  was  attacked  on  appeal,  the 
appellate  court  mast  assume  In  favor  of  the 
verdict  the  existence  of  every  fact  which  the 
fury  could  have  deduced  from  the  evidence,  and 
determine  whether  anch  facts  are  sufficient  to 
support  the  verdict. 

4.  CKiMirjAX  LAW  i8=>562(l),  654— Gvidkhce 

IKSDFnciENT  TO  SUSTAIN  COWVICTION. 

Neither  mere  t^portunity  to  commit  a  crime 
nor  perjured  testimony  are  suffldmt  to  mpptnt 


verdict  of  guilty;  nor  are  false  statements  cr 
suspicious  circumstances  snfDcient. 

S.  HOIOCIDB  ^s»2S8(l>  —  BmiBHOX  8um- 

dxnr  TO  eusTAin  ooifvicnoif  or  hubdsb 

IB  raST  DXOBKB, 

Evidence,  when  oon^ered  as  a  whole,  kdd 
sufflcient  to  sustain  a  convlctlim  of  murder  in 
the  first  degree. 

6w  CananAL  law  «=3S08— PBEsmiPTioN  or 

IKROGEMCE  IS  DISFUTABLX  ABO  UOTITE 
TENDS  TO  OVEBTHBOW  SAME. 

niere  It  a  presumption  of  innocence  in  fa- 
vor  of  the  person  accused  of  crime,  but  this 
presomptltm  is  disputable,  and  may  be  over- 
come by  other  evidence,  and  the  presence  of  a 
motive  la  evidence  of  guilt  tcoding  to  rebut 
the  ]>resumpti<»i,  while  the  absNiee  of  a  motive 
tends  to  supjwrt  tiie  presumption  of  Innocence 

7.  CmxniAL  law  ^922— Bvidxhgx  of  xo- 

nvx  MOT  ISaiRTXAL  to  OOBVnJTIOB. 

While  the  ebseuce  of  a  motive  tends  to 
support  the  presumption  of  innocence,  proc^  of 
motive  is  not  pe>entlal  to  convict  ct  a  cximn, 
where  the  oUier  evidence  established  its  p«» 
petratloQ. 

&  WiTBBSBBB  «sa>389— DirSHDABTS  MAT  BB 
DCPEACUEO  BT  EVIDBBCS  OT  BXTaATUDIOZAL 
eiATXiaNTS. 

Where  the  testimony  of  defendauts,  who 
were  diarged  with  murder,  as  to  their  move- 
menta  on  the  afternoon  of  the  crime,  waa  clear- 
ly contradictory  of  extrajudidal  statements  as 
to  their  movements  imputed  to  them,  and  de- 
fendants on  cross-examination  neither  adD)itted 
nor  denied  the  statementa,  it  was  competent  for 
the  prosecution  to  impeach  them  by  pooof  of 
sudi  statements. 

9.  Cbiuinal  law  «s»7e3,  784(13)— Instbuc- 

TION  ON  CIBCUH8TANTUL  EVIDENCE  NOT  OB- 
JECTIONABLE AS  ON  WEIGHT  OF  EVIDENCE. 

In  a  prosecution  for  homicide,  where  dr- 
comstantial  evidence  was  relied  on,  an  instrnc- 
tion  that  the  evidence  was  legal  and  ctHopeteut* 
and  If  of  such  character  as  to  exclude  every 
reasonable  hypothesis  other  than  guilt  the  jury 
should  convict.  Is  not  t^Jectimiable,  as  tanta- 
mouut  to  telling  the  Jury  that  the  evidence  was 
sufficient. 

10.  CBniBAL  "LAW  ^768,  764<13)  —  IH- 

STBUCTIOff  OH  faBOniCSTAMTIAL  BVIDBNOB 
ROT  OBJECnOBABLB  AB  UBOIBO  OOHVZOTIOK. 

Where  the  evidence  In  a  homldde  case  was 
drcumstantial,  instructions  that  because  of  con- 
ditions circumstantial  evidence  had  to  be  re- 
lied upon,  that  the  jury  should  examine  the  evi- 
deuce,  and  that  If  the  circumstances  proved 
beyond  a  reasonable -doubt  led  to  a  conclusion 
of  guilt,  and  such  conclusion  pointed  to  guilt 
beyond  a  reasonable  doubt,  the  jury  should  so 
find,  notwithstanding  that  testimony  of  eye- 
witnesses might  be  more  satisfactory,  are  not 
objectionable  as  exhorting  the  Jury  to  convict 
and  •XGusiog  the  evidence^ 

In  Bank. 

Appeal  from  Superior  Court,  Colusa  Coun- 
ty; Ernest  Weyond,  Judge. 


C»ror  oUisr  easas  sss  sams  tepla  and  KST-Nnif  BSB  In  all  Kar-Nnsibwsd  Ugasts  and  ladeass 
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Tom  Woo  and  Wong  Gow  were  convicted  of 
murder  In  the  first  degree,  and  from  the 
Judgment  of  conTlctloa  and  order  denying 
new  trial  th^  appeal.  Affirmed. 

W.  H.  Garlln,  of  UarTsriUe,  Frank  Free- 
man, of  Willows,  and  Seth  Hllllngtw,  of 
Colusa*  for  appoUanta. 

U.  S.  Webb,  Atty.  Gen.,  John  B.  Rlordan 
and  J.  Charles  Jones,  Deputy  Attys.  Gen., 
and  Alva  King,  of  Oolnsa,  for  tlie  People. 

U^yn/yR,  J.  Tin  d^endants  were  charged 
with  the  murder  of  one  Ah  Moy  on  August 
29,  1917.  near  the  town  ot  Grimes,  in  Colusa 
county.  They  w^  jMntly  tried  and  conrict- 
ed  of  murder  In  the  first  degree,  with  the 
punlshmmt  fixed  at  life  tmprisonment  A 
motion  for  a  new  trial  was  interposed  and 
denied,  whereupon  the  court  pronounced 
judgment  and  sentence  in  accordance  with 
the  Terdict.  The  appeal  Is  from  tbe  judg- 
ment and  from  the  order  denying  the  motltm 
for  a  new  triaL 

The  judgment  and  order  were  reversed  by 
tbe  District  Court  of  Appeal  for  the  Third 
Appelate  District,  on  the  ground  of  tbe  in- 
Buffldoicy  of  the  evidence  to  support  the 
rerdlct.  Mr.  Presiding  Justice  Chlpman  de- 
livered the  opinion  of  the  court,  which  was 
concurred  In  by  Mr.  Justice  Hart,  who  filed 
a  separate  opinion.  Mr.  Justice  Burnett, 
in  a  separate  opinion,  dissented.  The  Attor- 
ney General  petitioned  for  a  hearing  herein, 
and  it  was  granted,  because  we  were  not  sat- 
isfied that  the  judgment  and  order  should 
have  been  reversed.  The  opinion  of  the  Pre- 
siding Justice  fully  and  fairly  states  the 
evidence  and  we  shall  therefore  adopt '  that 
portion  thereof  and  make  It  a  part  of  this 
opinion.  It  reads  as  follows: 

"A  public  highway  runs  trom  the  town  of 
Colnu  to  the  town  of  Grimes,  about  13  miles 
southerly.  About  one  mile  north  of  Grimes,  a 
byroad,  c&Ued  Morris  lane,  intersects  this  high- 
way, coming  in  from  the  west  On  August  29, 
1917,  between  tbe  hoars  of  5  and  6  o'clock  p. 
m.,  deceased,  Ah  Moy,  a  Qiinaman,  wo  shot 
on  his  vaj  from  Grimes  to  the  Morris  ranch, 
where  he  bad  been  worlting  as  cook  for  several 
years.  It  was  his  habit  after  the  noonday  meal 
to  go  to  Grimes,  about  3  miles  dLstant,  on  his 
bicycle  to  spend  the  aftemoon  with  his  country- 
men, returning  in  time  to  prepare  the  evening 
meal.  His  course  took  him  along  Morris  lane, 
to  and  along  the  Colusa-Grimes  highway,  to  the 
town  of  Grimes.  All  that  was  shown  of  his 
movements  on  the  day  of  his  death  was  that  he 
left  the  Morris  ranch  about  1  o'clock  p.  m., 
and  was  found  dead  in  the  Morris  lane  shortly 
after  6  o'clock  p.  m.,  lying  in  the  road  about 
200  yards  from  its  intersection  with  said  high- 
way. Apparently  he  had  been  shot  through  the 
head  while  going  west,  and  fell  with  his  bicycle 
across  the  road.  There  was  no  evidence  of 
any  struggle,  or  indications  of  resistance  on  his 
part,  or  of  personal  conSict  between  him  and 
Us  assailant,  nor  was  there  evidence  Indicating 
rcAbery.  Be  had  been  sho^  and  apparently  had 


fallen  dead  from  bis  wheel,  and  lay  where  ha 
liad  fallen  wlttout  moving,  as  was  testified  to 
by  Coroner  HcNary,  who  also  testified  that  tb» 
wound  was  not  probed  and  that  there  was  no 
autopsy ;  that  the  course  of  the  buUet  was  from 
a  point  above  the  left  ear  and  out  almost  hack 
of  the  right  ear,  but  be  could  not  say  on  whidt 
side  of  bis  head  the  bullet  entered.  Be  spoke 
of  another  wound  on  the  left  cheek  bone,  which 
be  discovered  after  wsshing  (he  face.  Ihia 
wound  was  not  described,  and  It  did  not  appear 
whether  or  not  it  was  a  gunshot  wound.  He 
also  testified  that  the  face  was  powder-bomed« 
but  he  gave  no  description  of  the  marldngs.  The 
coroner  swore  In  a  jury  on  the  spot  from  among 
the  assembled  neighbors,  and  after  verdict  ren- 
dered he  put  the  body  in  a  basket  and  took  it 
to  Colusa.  This  inquest  was  held  at  the  scene 
of  the  homicide  about  tbe  hour  of  10,  tlie  night 
of  August  29th. 

"Wong  Gow,  one  of  the  defendants,  liad  lived 
in  and  around  Colusa  for  many  years.  Tom 
Woo,  the  other  defendant,  had  formerly  lived 
in  and  around  Oroville,  and  more  recently,  for 
some  months,  at  Colusa.  At  the  time  <tf  tiie 
homicide  they  bad  a  lease  of  some  broom  com 
land  across  the  river  from  Colusa  a  mile  or 
two  distant.  Their  claim  and  their  testimony 
was  that  about  1  o'dock  of  tbe  29th  day  of  Au- 
gust they  left  the  garage  In  Colusa  in  an  auto- 
mobile belonging  to  Tom  Woo,  and  drove  scroas 
the  river  on  the  Colusa  bridge  and  spent  the 
afternoon  of  that  day  on  the  east  side  of  the 
river,  returning  to  Colusa  shortly  before  6 
o'clock;  that  they  had  supper  about  6  p.  m.; 
that  Wong  Gow  went  to  WiUiams  to  hire  help 
for  harvesting  their  broom  com,  and  Tom  Woo 
spent  the  eveniug  reading  the  newspajwrs ;  that 
Wong  Gow  returned  tbe  next  morning,  and, 
learning  that  the  sheriff  wanted  him,  he  went 
to  the  office  of  the  latter  and  was  there  arrest- 
ed. Tom  Woo  had  hem  teken  In  custody  at  bla 
sleeping  room  atwut  11  o'clock  the  night  <it 
August  29th  and  was  in  jail  when  Wong  Gow 
returned  from  Williams. 

"Witness  Londaen  testified  that  he  sold  to 
Tom  Woo  the  automobile  be  was  using;  that 
he,  the  witness,  on  tbe  evening  of  August  29th, 
had  gone  to  tbe  post  office  for  bis  mail  and  soma 
stamps  'and  was  talking  to  Mr.  Kline* ;  that  Ifc 
was  shortly  before  6  o'clock  and  the  post  office 
closed  at  6 ;  that  he  saw  Tom  Woo  driving  th« 
car  into  the  garage  at  that  time,  and  his  recol- 
lectimi  was  that  no  one  was  with  him  fn  the  csr. 

"Witness  Kline  testified  that  he  was  standins 
at  the  post  office.  10  or  15  minutes  before  the 
office  closed  on  August  29th.  talking  with  Lond- 
aen, and  saw  Tom  Woo  driving  tils  car  into  the 
garage ;  that  he  was  acquainted  with  him,  and 
bad  sold  him  the  car  through  Londsen'a  agency. 

"Two  witnesses  were  ^led  in  rebuttal  by  the 
pnwecntkm,  who  testified  that  tho  general  rei>- 
utatlon  ot  Londaen  in  the  community  for  truth, 
honesty,  and  integrity  was  bad. 

"There  was  eridmce.  Introduced  by  the  pro»- 
ecution,  that  defendants  were  seen  and  identified* 
both  as  to  their  persons  and  the  automobile  they 
were  driving,  at  different  points  along  tbe  Colu- 
sa-Grimes highway  and  at  different  hours  after 
2  o'clock  p.  m.  of  August  29th.  Some  of  the 
witnesses  speak  of  a  third  man  as  one  of  the 
party  in  tbe  automobile  at  some  of  tbe  points 
where  they  were  seoL  This  third  man  ia  not 
accounted  for,  and  it  is  not  shown  that  a  third 
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man  was  witb  the  defendant  when  tliay  arriTfid 
at  Colusa.  We  will  endeavor  to  ^eeent  the 
evidence  as  shown  by  the  record. 

"Witneaa  Ch&ilee  Dnnning  was  hanUnx  hay 
in  the  Ticinitj  and  north  of  the  Morris  lane  on 
the  aftemom  M  Aogiist  Wtih.  He  testified  to 
bavioc  seen  the  drfeudants  and  a  tldrd  man 
about  2  o'clock  'in  Gene  Vann's  field'  near  a 
(TOTS  of  trees  aboat  a  mile  north  of  Morris 
lane^  He  testified  that  an  Overland  automo* 
bile  was  standing  hj  the  roadside  near  this 
Srore.  'It  was  an  old  car— Overland  car; 
the  top  waa  loose  and  shaken  down  some  on 
the  right-hand  side.'  He  returned  with  a  load 
of  hay  about  4  o'clock,  and  caw  them  again 
'pretty  near  at  tlie  same  place.  One  of  than 
was  in  the  maehini^  and  tiie  other  waa  stand- 
ing near  the  machine.  They  didn't  seem  to  be 
doing  anytbitig  in  particular,  ^ere  was  a. 
third  man,  who  was  In  or  near  the  grove  at 
the  time.  I  should  judge  I  was  about  a  quarter 
of  a  mile  from  them  when  I  saw  them  first,  and 
this  last  time  I  was  about  20  feet  from  them.' 
After  unloading  his  hay  he  returned,  passing 
over  the  same  road,  and  gmng  after  another  load 
of  hay.  He  testified  that  he  saw  the  defendants 
■itting  in  the  car  in  the  coun^  road  not  far 
from  where  he  first  saw  them ;  this  was,  as  he 
testified,  'about  a  quarter  to  6';  he  w^t  <m 
to  the  Cole  place  for  another  load  of  hay,  and 
returned  'something  after  6  o'clock — I  don't 
know  the  exact  time,*  and  he  saw  'the  car  over 
in  the  Cole  field,  but  didn't  see  the  defendants' ; 
it  bad  been  moved  farthw  down  the  road,  pret- 
ty near  the  corner  that  leads  to  Morris.  He 
was  asked  to  point  on  the  map  *wliere  they  had 
moved  down  to.'  The  witness  indicated  a  point 
be  thought  '150  yards  Crom  that  comor.  Q.  And 
bow  long  did  they  remain  there  in  the  nd^bor- 
hood?  A.  Z  could  not  say.  I  observed  than 
there  about  G  or  10  minutes  and  saw  no  more 
of  them.  Q.  Approximately  what  time  was 
that?  A.  Sconething  after  6  o'clock— I  don't 
know  the  nact  time.' 

"Witness  Biahan  testified  that  he  left  Grimes 
in  an  automobile  15  minutea  before  6  o'clock  p. 
m.,  August  28th ;  that  he  passed  an  automobile 
standing  In  the  Oolosa-Grimes  road  about  800 
yaids  north  of  the  junction  ot  the  Morris  lane ; 
that  he  saw  two  men  with  the  car,  one  of  whom 
he  aftenrarda  identified  as  Wong  Oow;  that 
he  was  on  the  first  seat,  and  the  other  man  was 
working  on  the  engine,  whom  he  could  not  Iden- 
tify. He  saw  no  third  man.  Neither  of  these 
witnesses  had  personally  known  or  had  ever 
seen  either  of  the  defendants.  Both  of  them 
testified  to  having  based  their  identification  up- 
on such  notice  aa  they  took  of  them  passing 
them  on  the  highway. 

"Witness  Staap,  on  the  29th  day  of  August, 
was  residing  in  the  town  of  Sycamore,  which  is 
about  6  miles  north  of  Grimes  and  5  miles  north 
of  the  Morris  lane.  He  testified  that  he  saw 
the  defendants  and  a  third  man  in  an  automo- 
bile traveling  past  his  residence  on  the  Colusa- 
Grimes  road  between  12  and  2  o'clock  of  that 
day,  in  the  afternoon,  going  toward  Grimes, 
and  that  about  15  minutes  before  sunset  he  saw 
them  passing  on  the  road  towards  Colusa.  The 
sun  set  on  that  day  at  6 :37  p.  m.  He  testified 
that  the  automobile  in  wliich  they  were  travel- 
ing was  the  same  as  the  one  he  afterwards  iden- 
tified in  the  garage  at  Colusa,  which  belonged 
to  Xmn  Woo,  'by  the  top  being  smashed  in.* 


He  testified  that  he  was  standing  in  his  door- 
yard  about  75  or  80  feet  from  the  road;  that 
he  had  never  seen  either  of  the  parties  before; 
that  there  was  nothing  to  attract  his  attentum 
to  them  particularly;  that  the  third  man  was 
on  the  back  seat,  and  the  two  defendants  oa  the 
front  seat;  that  It  was  not  unusual  to  see  au- 
tomobiles passing;  tiiat  the.  third  man  was 
dressed  the  same  as  the  o^ers,  whose  clothing 
he  described.  He  was  asked  if  he  could  not 
identify  the  third  man,  if  he  saw  him  again,  as 
easily  as  he  could  the  others,  and  answered  he 
'could  not  say  as  to  that* ;  that  the  only  way  he 
had  to  identify  the  machine  was  by  the  tof^ 
'it  was  sagged  down.  Q.  It  it  not  a  fact  that 
you  have  seen  many  machines  about  that  time 
— that  was  idmilai^--had  similar  tops?  A.  Tes,' 
He  described  the  ^ird  man  as  being  'a  little 
taller*  than  the  other  two  and  'a  little  more 
broad-shouldered.  Q.  Well,  isn't  it  a  fact,  if 
yon  met  that  man  on  the  street  now,  you  would 
not  rect^ize  him?  A.  Probably  I  would  not 
Q.  You  had  just  as  good  a  look  at  him  as  at 
the  other  two?  A.  Yes,  sir.  •  •  *  Q.  When 
was  it  you  made  up  your  mind  that  they  were 
the  same  ones  In  the  atttnnoMle  that  day? 
What  caused  you  to  come  to  that  conclusion? 
A.  They  looked  like  the  same  men  that  I  eaw 
in  the  car.  *  *  *  Is  there  not  a  greater  simi- 
larity betwpen  two  or  three  Chinamen  than  the 
same  number  of  white  men?  A.  Yes;  I  think 
so.  Q.  Now,  Mr.  Staap.  is  it  not  a  fact  that 
you  beard  of  the  killing  of  Ah  Moy  and  re- 
membered seeing  three  Chinamen  pass  by  your 
place  there  twice  and  come  up  the  road  here, 
and  you  thoaght  they  were  the  ones  in  the  ma- 
chine? A,  Yes,  sir.  Q.  But  at  that  time— at 
the  preliminary  and  now— the  best  you  can  say 
would  be  that  you  noticed  the  sii^atity,  and 
you  tibiok  they  were  the  same  men?  A.  I  think 
they  were  the  men  in  the  machine  that  I  saw.' 

"Witness  Heryford  testified  that  he  was  em- 
ployed as  a  jitney  driver  and  lived  at  Colusa ; 
that  on  August  2&th  he  left  Colusa  in  a  Ford 
machine  about  6  o'clock  p.  m.  'going  to  the 
sugar  camp  this  side  of  Grimes';  that  he  met 
defendants  traveling  in  an  Overland  machine 
going  north  toward  Colusa,  def^dant  Wong 
Gow  driving ;  .  that  he  had  seen  Tom  Woo 
around  town  for  the  past  six  months  and  'bad 
seen  him  driving  that  machine  before.'  and  that 
it  was  his  machine,  and  is  the  same  the  sheriff 
took  into  custody,  and  is  an  exhibit  in  the  case ; 
that  where  he  met  defendants  was  about  3  miles 
north  of  Grimes;  that  there  were  three  men 
in  the  machine,  'two  on  the  front  seat  and  one 
behind';  that  he  had  known  Wong  Gow  for 
two  or  three  years.  On  cross-examination  he 
testified  that  'it  must  have  been  half  past  6* 
when  he  met  defendants,  as  he  left  Colnsa  about 
6  and  it  took  him  about  half  an  hour  to  reach 
the  point  where  he  met  defendants;  that  they 
were  traveling  at  25  or  30  miles  an  hour,  and 
he  at  about  the  same  rate.  His  attention  was 
called  to  bis  testimony  at  a  former  trial,  at 
which  time  he  testified  that  he  recognized  only 
one  man,  Tom  Woo,  and  that  two  were  in  the 
rear  seat.  'Q.  Did  jou  testify  that  way  at  that 
time?  A.  Yes,  sir.  Q.  Was  that  correct?  A. 
I  guess  It  was,  *  *  *  Q.  Why  did  you  say 
this  time  you  recognized  two  m«n  in  the  ma- 
chine, and  say  at  the  preliminary  examination 
that  you  recognized  one  man?  A.  I  forgot,  I 
i  guess.* 
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"Tbt  foregoing  eomprlBes  tbe  direct  testimony 
tending  to  establish  tbe  fact  that  defendants 
were  In  the  vidaity  where  the  homicide  occur- 
red during  the  aftonoon  of  Aaguat  29th.  It 
does  not  definitely  appear  at  what  time  deceased 
met  his  death.  Witness  M«ris,  at  whose  ranch 
he  worked,  testified  tliat  be  (witness)  left  his 
house  at  alMut  the  hour  of  4  o'clock  on  Aagnst 
28th,  gDlng  by  the  Morris  lane  road;  that  he 
saw  an  antomobUe  in  the  lane  approaching  him, 
but  it  turned  around  some  distance  from  him, 
and  proceeded  down  the  lane  to  the  Colusa- 
Grimes  road  and  tnmed  north ;  tiiat  there  were 
three  men  In  it,  but  he  did  not  know  whether 
they  were  Chinamen  or  white  men;  that  he 
drove  on  in  bis  automobile  to  Grimes,  where 
lie  remained  an  hour  or  more,  and  abont  0 
o'clock  left  Grimes,  returning  to  Us  home  by 
the  same  road ;  that  he  saw  an  automobile  up 
the  0>lasa  road,  beyond  the  Jnnction  of  the 
Morris  lane ;  it  was  not  moving  and  there  were 
three  men  with  It;  one  had  got  out;  the  ma- 
chine was  faced  north ;  he  thought  it  might  be 
the  same  be  had  seen  before,  but  it  was  too 
far  away  to  tdl  much  about  it;  he  went  on 
h<un^  and  at  6  o'dod^  received  notice  by  Me> 
lAone  of  Ab  Moy*s  deatii. 

"Witness  SimpUns,  a  laborer  on  the  Morris 
nmdi,  left  the  ranch  by  automoUle,  as  be  tes- 
tified, by  the  Morris  lane  road  on  his  way  to 
Oolnsa ;  that  about  6  o'clock  p.  m.  he  found  the 
body  of  the  deceased  la  the  Morris  lane;  be 
walked  around  the  body,  saw  that  the  man  was 
dead,  and  went  to  Grimes,  and  notified  Morris, 
and  telephoned  die  coroner  at  (Colusa,  went  on 
to  CTolusa  and  returned  with  the  coroner  to 
where  Oe  body  1^, 

"Witness  BeeUey  testified  diat  od  August 
29th  he  was  living  at  Grimes,  'about  three- 
fourths  of  a  mile  in  an  arrow  line  from  the 
junction  of  the  Morris  lane  with  the  Grimes- 
Colusa  road.  On  the  29tb  day  of  August,  1017, 
between  a  quarter  to  6  o'clock  and  6  o'clock  p. 
m.  I  heard  a  couple  of  gunshots.  I  was  walking, 
and  I  heard  one  shot,  and  then  I  took  about  one 
step,  whed  I  heard  another.  They  were  pretty 
dose  tog^w.  They  sounded  from  up  the  Mor- 
vis  road.* 

'TTbe  testbaony  Is  next  addressed  to  certain 
facts  and  drcnmstsnces  diecorered  at  and  near 
the  place  where  tbe  body  was  found.  Soon 
after  witness  Simpkins  discorered  the  body,  It 
became  known  In  the  vicinity,  and  a  number  of 
neighbors  came  to  the  scene  In  automobiles. 
When  Simpkins  first  was  at  the  place  and  walk- 
ed around  the  body,  he  saw  no  tracks  that  at- 
tracted bis  attention.  Later,  when  he  returned 
with  the  coroner,  he  testified,  as  did  others,  to  a 
man's  track  traceable  from  the  body  to  a  point 
easterly  towards  the  Oolusa-Grimcs  road  about 
'80  steps*  distant  from  the  body,  and  where  an 
automobile  coming  into  Hie  Morris  lane  had 
turned  arouni^  and  gone  back  to  the  Colusa- 
Grimes  road.  These  tracks  were  not  traceable 
beyond  where  this  turn  was  made,  and  there 
were  no  corresponding  or  other  tracks  trace- 
able to  the  body.  Some  one  of  the  numerous 
persons  congregated  there  discovered  these 
tracks  and  drew  a  circle  around  two  or  three 
of  them  to  preserve  tbeir  identity.  Witnesses 
testified  to  following  these  tracks  from  the  place 
where  the  body  bad  lain  to  the  point  where  an 
automobile  hsd  tnmed  around,  and  that  these 
tracks  grew  wHa  apart  aa  tbey  approached  the 


automobile,  the  inference  bdng  that  whoever 
made  them  quickened  bis  footsteps  aftw  leaving 

the  body. 

"Sheriff  Stanton  took  Into  his  possession  Tom 
Woo's  automobile  on  the  morning  of  August 
80th.  He  teatifled  that  he  took  it  to  the  scene 
of  the  homicide  that  morning  and  had  it  driven 
along  the  Morris  lane  near  to  the  point  where 
the  automobile  bad  turned,  above  referred  to; 
he  backed  and  made  a  turn  as  nearly  parallel 
aa  he  could  with  the  tracks  found  in  the  road. 
He  was  asked  how  the  two  sets  of  tracks  com- 
pared and  answered,  Tbey  are  Identical.'  He 
also  took  three  measurements  of  the  footprint* 
leading  away  from  where  the  body  of  the  de- 
ceased had  lain— one  of  them  a  footprint  that 
bad  'been  circled  arotrad,'  and  two  not  thus  pre- 
served. He  found  a  stick  by  the  roadside,  and 
marked  on  it  the  length  of  the  footprint  and 
length  and  width  of  the  heel,  fic  later  took 
from  his  feet  the  shoes  Wong  Oow  was  wearing. 
He  was  not  permitted  to  answer  the  question 
as  to  how  his  measurements  marked  on  the 
stick  corresponded  with  tiie  measurements  of 
the  shoes,  but  tbe  broken  pieces  of  the  stick 
and  tbe  shoes  wtte  admitted  aa  exhibits.  On 
cross-examinatian  be  explained  that  the  du»t 
was  an  inch  or  two  deep  and  *was  a  dust  that 
would  leave  a  distinct  tradi.*  His  method  of 
procedure  Is  thus  described:  *Q.  Then,  when 
yon  measured  the  other  tracks,  you  guessed  as 
to  whether  tbey  were  the  same  or  not?  A.  i 
measured  them  about  tbe  same,  aa  I  recall.  I 
just  got  the  length  and  width  of  them— as  you 
have  stated,  I  would  have  to  guess  at  It,  to  a 
certain  degree  or  extent ;  that  is,  by  pushing 
it  down  and  then  getting  it,  by  laying  it  where 
the  impression  was  made.  Q.  Wdl,  by  finding 
tbe  length  of  it  and  taking  this  here  (indicating 
the  stick)  yoo  got  the  first  impression?  A.  Yes, 
sir.  Q,  And  then  laid  it  on  top  of  the  dust  and 
guessed  as  to  what  would  be  tbe  width  of  the 
heel  of  the  track?  A  Yes;  you  can  get  It 
correctly,  if  you  have  to  guess.  Yes.  I  guess  I 
did.  Q.  Oh,  did  you  say  the  dust,  it  was  much 
deeper  at  the  pcdnt  where  you  made  the  first 
impression  than  the  last?  A,  That  would  be  a 
guess,  toa  Q.  Now,  then,  yon  did  the  same 
way  in  getting  the  v^dth  of  tbe  beelT  A.  Yes, 
sir.  Q.  And  the  length  of  the  heel?  A.  Yes, 
sir.  Wdl,  I  don*t  know  wbeAer  I  did  or  not, 
but  I  presnme— you  see,  I  used  my  knife  thure 
in  marking  it  (Indicating  a  place  on  the  stick). 
Q.  After  getting  the  length  of  the  heel,  you 
would  set  it  down  in  measuring  the  full  length 
of  the  shoe?  A  I  guess  I  did  that  Q.  But 
you  don't  recall  now  Just  what  part  of  the  per- 
formance you  did  do?  A.  No.  Q.  In  other 
words,  yon  guessed  tbe  best  way  you  could?  A 
Yes,  sir.  Q.  If  dirt  fell  into  tiie  tracks,  or  if 
anything  moved  the  dirt,  you  would  still  have 
to  make  a  greater  guess,  as  to  length,  or  how 
much  dirt  fell  in?  A.  It  might  be.  Q.  And 
that  was  true?  A.  I  presume  so.  Q.  Tt  doesn't 
make  very  much  difference  in  the  width  of  Ilie 
shoe  to  make  a  difference  in  the  trackii,  docs 
it?  A,  No.'  He  testified  that  the  footprints  lie 
measured  were  probably  15  steps — 45  or  50  fi?et 
— from  where  the  body  had  lain.  'Q.  And  all 
tracks  between  those  two  points  were  all  ol>- 
literated?  A.  I  didn't  find  any.  Q.  You  were 
looking  for  them?  A.  Yes.*  He  testified  that  be 
did  not  take  Ton)  Woo's  shoes  or  measure  them, 
'because  he  didn't  have  any  on  when  arrested.' 
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Referring  to  Woog  Gow's  ihoea,  teatifled  tiiat 
he  tiioaght  he  meaaorccl  them  hy  the  aticlc  be- 
fore he  took  them  off  his  feet.  *Q.  Well,  after 
yoa  took  them  off,  did  yon  take  them  down  nnd 
fit  them  into  the  tracks?  A.  No.  Q.  Why? 
A.  I  didn't  think  it  would  be  possible  to  get  an 
accnrete  impression,  from  the  tracks — that  iht 
tracks  by  that  time  would  have  been  obliterated. 
Q.  They  were  all  right  when  yon  made  the 
measurements?  A.  Tea ;  but  there  was  a  great 
deal  of  travel  mi  the  road  there.  It  would  be 
of  no  use.  Q.  Didn't  yon  try  to  And  out  wheth- 
er It  would  be  of  any  use  or  not?  A.  No.' 

"There  was  no  evidence  tending  to  show 
whence  the  person  came  who  made  these  tracks ; 
there  were  no  tradu  traceable  from  any  point 
to  the  lx>dy.  There  was  evidence  that  on  the 
north  side  of  the  Morris  lane  at  that  point  the 
weeds  next  to  the  fence  and  near  the  traveled 
part  ot  the  road  were  2  or  8  feet  bi^  We  pre- 
sume the  purp<we  of  this  evidence  was  to  show 
that  a  man  ndght  have  concealed  himself  in  this 
cover  and  have  shot  the  deceased  from  that 
point.  There  was  also  evidence  that  the  tracks 
of  an  automobile  similar  to  those  described  by 
Sheriff  Stanton  were  seen  some  dlsunce  west, 
where  an  automobile  had  apparently  made  a 
similar  turn,  as  if  having  gone  into  and  out  of 
the  Morris  lane.  There  was  evidence  that  the 
automoUle  tracks  referred  to  by  the  sheriff  could 
be  traced  easterly  and  to  the  Junction  with  .the 
Oolnaa-iQrimes  road,  where  they  apparently 
tamed  north  toward  Colusa,  but  were  then  ob- 
literated. Several  persons  witnessed  the  experi- 
ments made  by  Sheriff  Stanton  vrith  Tom  Woo's 
antomobile.  The  witnesses  did  not  agree  as  to 
tiie  kind  and  condition  of  the  tires  on  the  ma- 
chine making  the'  tracks.  Witness  Ainger  tes- 
tified; The  two  front  tires  were  plain  tread, 
and  the  two  rear  tires  non-«kid.'  Witness  Clip 
was  asked  whether  he  noted  the  impressions  or 
markings  by  the  tires  of  the  automobile  mak- 
ing this  torn.  *Q.  What  kind  were  they?  X 
The  left  tire  had  holes  in  the  tire  marking  the 
road.  Q.  Waa  that  the  front  or  rear?  A.  Hind 
tire.  Q.  And  how  about  the  right  hind  tire? 
A.  Well,  it  left  a  kind  of  flat  mark— the  same 
as  a  wagon,  only  had  triangles  on  it  Q.  How 
about  the  front  tire?  A.  It  was  smooth  tire.* 
Witness  Miller  testified  that  he  noticed  par- 
ticularly the  marUngs  on  the  ground.  *Q.  What 
were  they?  A.  One  waa  an  old  tire  and  the  odi- 
er  a  new.  Q.  Which  waa  which?  A.  The  left 
one  waa  a  new  one  and  the  right  was  an  old 
one.'  Witness  Stanton  thus  described  the  tires 
which  made  the  tracks:  The  two  fmt  tires 
'were  smooth  tread;  the  right  hind  tire  waa  a 
Savage  grip  tire,  and  was  worn  pretty  smooth. 
The  left  hind  wheel  made  a  distinct  tread;  a 
track  like  it  was  practically  a  new  tire.'  Our 
attention  has  not  bem  called  to  any  description 
in  the  record  of  Uie  tires  on  the  Tom  Woo  car. 
It  was  made  an  exhibit^  and  dw  Jury  visited  tiie 
garage  where  it  had  been  kept  Sheriff  Stanton 
testified  that  it  waa  In  the  same  condition  as 
when  taken  into  his  possession." 

[1]  1.  The  principal  questloa  on  this  ap- 
la  whether  the  evldenco  is  sufficient  to 
Justify  the  verdict  against  the  appeUants.  It 
Is  the  position  of  their  counsel: 

"That  giving  to  the  testimony  Introduced  on 
behalf  of  the  prosecution  all  the  weight  to  which 
It  can  be  in  any  way  entitled,  the  case  falls 
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short  of  proving  the  guilt  of  the  defendant  to 

that  degree  of  certainty  which  is  required." 

In  passing  upon  this  qnestion  we  will  not 
attempt  to  determine  the  welglit  of  the  evi- 
dence, but  will  decide  only  whether  npcm  the 
face  of  the  evidence  It  can  be  held  that  suf- 
ficient Acts  could  not  have  been  found  by 
the  Jury  to  warrant  the  Inference  of  gnllt 
For  It  Is  the  function  of  the  jury  In  tho 
flrat  Instance,  and  of  the  trial  court  after 
verdict,  to  determine  what  focts  are  estab- 
Usbed  by  the  evidence,  and  before  the  verdict 
of  the  Jury,  whl(A  has  been  approved  by  tha 
trial  court,  can  be  Bet  aside  cm  appeal  upon 
the  ground  we  are  dlscusslnK,  ft  must  be 
made  clearly  to  appear  that  upoo  no  hypothe- 
sis whatever  la  tibere  snffldent  substantial 
evidence  to  mipport  the  eondualon  readied 
in  the  court  below. 

[21  The  determination  of  a  charge  In '  a 
criminal  case  Involves  proof  of  two  disUnct 
propositions:  First,  that  ^e  offense  charged 
was  committed  t  and,  second,  that  it  was  per- 
petrated by  the  person  or  persons  accused 
thereof;  In  this  case  there  can  be  no  doubt 
of  the  first  pn^KKitlon,  for  it  is  clear  Oiat 
Ah  Moy  ma  the  victim  of  a  odd-blooded  as- 
sasslnaUon,  tluit  the  detalla  vrere  worked  oat 
beforehand*  and  that  the  plan  was  to  strike 
him  down  as  he,  according  to  his  dally  liaMt, 
made  bis  way  along  Iforrls  lane  to  the  rondh 
where  he  was  emplc^ed  to  premie  the  eve- 
ning meal. 

[3]  Did  these  deCfeodants  commit  or  partic- 
ipate In  the  commission  of  tbe  murder? 
What  facta  con  we  say  the  Jury  could  have 
resolved  from  the  evidence  In  order  to  Jus- 
tify the  Infteence  of  guilt?  We  must  assome 
in  flavor  of  the  verdict  the  ezlatance  of  every 
fact  which  the  Jary  could  have  reasonably 
deduced  from  the  evidence,  and  then  deter- 
mine whether  sudi  facta  are  sofllcient  to  sap- 
port  the  verdict 

[4, 1]  Among  the  more  Important  facts 
wtklch  we  must  regard  aa  having  been  found 
by  the  Jury  are  the  following:.  That  the  ap- 
pellants were  seen  by  several  witnesses  loi- 
tering and  waiting  in  the  neighborhood  of 
Morris  lane  for  several  hours  during  the 
afternoon  of  August  29th  until  a  short  time 
before  the  marder  took  place,  and  were  seen 
by  two  witnesses  driving  along  the  highway 
In  the  Overland  at  the  rate  of  2S  or  30  miles 
an  hour  towards  Colusa  shortly  afterwards; 
that  while  on  the  lilghway  the  appellants 
tried  to  conceal  their  Identity  from  the  wit- 
ness Dunning,  who  passed  them  four  times 
during  the  afternoon;  that  the  Overland 
which  figures  in  the  evidence  was  owned  by 
the  defendants,  and  that  It  was  recognized 
at  different  times  that  afternoon  In  that  vicin- 
ity by  several  witnesses;  that  the  machine 
which  the  witness  Morris  saw  about  4  o'dock 
in  Morris  lane  and  the  one  he  observed  on 
the  highway  at  about  6  o'clock  were  Identi- 
cal, and  althoug^i  Morris'  testimony  was  not 
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definite,  the  jxay  npon  the  entire  evidence 
may  hare  decided  that  on  each  occasion  It 
was  occupied  by  appellants;  that  the  turn- 
ing ha(±  ot  the  madiine  in  Morrla  laue  with- 
out any  apparent  reason  could  bare  been  re- 
garded by  the  Jury  as  having  been  done  to 
avMd  meeting  Morris,  and  that  it  was  there- 
fore a  suspicious  drcumBtance,  as  may  also 
bare  been  the  incident  of  the  antomobile 
maUug  two  trips  Into  Morris  lane  without 
continuing  west  either  time  beyond  the  spot 
where  the  murder  was  committed;  that, 
Blnce  tbo  record  does  not  show  what,  if  any, 
tests  the  Jury  may  have  made,  in  connection 
with  the  testimony  of  Sheriff  Stanton  and 
the  shoes  and  measuring  stick  admitted  in 
evidence,  touching  the  footprints  trBceiU>le 
from  near  where  Qie  dead  body  was  found 
to  the  automoUle  tradu  we  would  be  going 
outside  of  our  province  If  we  held  that  the 
Jnry  could  not  have  found  that  they  were 
made  Wmig  Gow,  that  the  alibi  was  a 
falnicatlon,  that  OA  ai^>ellanta  gave  perjured 
testimony,  and  that  they  suborned  witnesses 
in  tbe  attempted  corroboration  ot  their  allbL 
Apart  from  the  perjured  testlmtmy,  the  Jnry 
may  have  found  additl<mal  support  for  tbe 
inference  of  guilt  in  the  manner  and  conduct 
of  tbe  appellants  on  tbe  witness  stand. 

It  is  insisted  that  the  evidence^  considered 
In  the  light  moet  favorable  to  the  prosecu- 
tioQ,  shows  only  two  Incriminating  drcnm- 
atsnces  having  any  tendraicy  whatever  to 
connect  the  appellants  with  the  murder^ 
that  they  were  seen  loitering  and  waiting  in 
the  vicinity  all  afternoon,  and  that  their  ali- 
bi was  fabricated.  This  position  ignores  oth- 
er incriminating  facts,  whidi,  as  we  have 
pointed  out,  tiie  Jury  may  have  found— the 
attempt  of  the  aHtellants  to  hide  their  iden- 
tity, the  automobile  tracks  In  Morris  lane, 
sbowlng  that  tbe  car  had  been  drlv^  In  there 
twice,  tbe  footprints,  the  turning  back  of  tbe 
madilne  at  the  approach  of  Morris,  and  being 
seen  on  the  highway  In  tbe  automobile  going 
toward  Colusa  after  the  murder. 

In  onr  <q;>lnlon  the  facts  which  we  have  in- 
dicated could  have  been  found  by  the  Jury 
are  sufficient  to  sustain  tbo  verdict  It  is 
the  law  that  neither  mere  opportunity  to 
commit  a  crime  nor  perjured  testimony  ts 
sufficient  to  support  a  verdict  of  guilty.  Nor 
are  false  statements  nor  snsplcious  circum- 
stances sufficient.  It  may  be  conceded  that 
no  one  of  the  facta  summarised  would.  If 
standing  alone,  be  sufficient  to  uphold  the 
verdict;  but,  when  all  tbe  circumstances 
which  the  Jury  may  have  resolved  ftom  the 
evidence  are  considered  together,  it  cannot 
be  held  on  appeal  that  they  are  not  sufficient 
to  warrant  an  Inference  of  guilt. 

[B,  7]  Appellants  contend  that  the  evidence 
Is  Insufficient,  particularly  because  of  the  ab- 
sence of  proof  of  motive.  It  is  true  tbe  pr<^ 
ecutlon  did  not  offer  such  proof.  But,  as  has 
been  declared  In  many  cases.  It  Is  not  neces- 
sary to  establish  a  motive  for  the  perpetra* 


tlon  of  an  c^ense.  A  presumptlim  of  inno- 
cence arises  in  favor  of  a  person  accused  oC 
crime.  This  presumption  Is  disputable^  and 
may  be  overcome  by  other  evidenca  Tbe 
presence  of  a  motive  is  evidence  tending  to 
prove  guilt,  for  the  reason  tliat  its  tendency 
is  to  r^ut  tbe  presumption  of  Innocoiee. 
On  the  other  band,  absoice  of  motire  tends 
to  support  tbe  presumptioa  of  Innocenee^ 
But  the  presence  or  abemce  of  motive  is  es- 
sentially a  question  of  feet,  and,  like  any 
other  feet,  Is  not  necessary  tp  be  proved,  tf 
the  crime  can  otherwise  be  established  by 
suffldrat  onnpetent  evidence.  So,  la  tills 
case,  tbe  absence  of  proof  of  motive  is  »  feet 
to  be  reckoned  on  the  side  of  innocence;  bat. 
if  tbe  proof  ckF  guilt  Is  nevertheless  suffldrat 
to  overthrow  tbe  presumption  of  Innocence 
tbe  antellants  must  stand  amvlcted,  not* 
withstanding  no  motive  has  been  shown. 

It  Is  proffer  to  state  that  in  some  Instances 
the  proof  was  not  complete^  For  Instance, 
the  court  did  not  allow  Sheriff  Stanton  t» 
testify  as  to  whether  the  shoes  of  Wong  Gow 
correqxnded  In  slse  to  tbe  measuremaita  of 
the  footprints  as  they  were  shown  ob  tli» 
stldc;  the  conmer  testified  tliat  there  were 
powder  marks  on  Ab  Mafu  fece,  bat  the 
point  was  not  pursued  fnrtber ;  and,  assum- 
ing that  tbe  footprints  of  Wong  Gem  were 
traced  from  tbe  place  where  Ah  Moy  was 
killed  to  the  automobile  tnu^  It  ww  net 
shown  that  there  were  any  footprints  lead- 
ing to  the  dead  body.  But,  In  spite  of  these 
dlscr^Mmdes  in  tbe  proot  we  tblak  the  J»- 
ry  nev«tbeless  could  hare  found  saffldeiLt 
fects  to  be  satlsfled  beyond  a  reasmuble 
doubt  tbst  tbe  aM>dlante  were  gnUtr  at  the 
murder. 

Tbe  part  wUdk  tbe  nnidentUled  third  sMua 
idayed  in  tbe  proceedings  that  afternoon  re- 
mains a  mystery,  and  we  aAiall  not  consider 
whether  be  was  Implicated  in  the  ortuie,  or 
what  effect,  If  any,  tbe  evidence  oa  this  p^t 
may  have  bad  on  the  Jury  in  reaching  the 
verdict 

[I]  2.  It  is  urged  that  tbe  court  erred  in 
allowing  the  prosecution  to  Impeach  the  tes- 
timony of  tbe  appellants  over  tbelr  obJectlMi. 
They  testified  on  direct  examination  that  they 
left  C!olusa  at  about  1  o'docft,  and  went  to ' 
tbe  Jap  camp,  and  remained  tbere  nnOl 
about  6  o^do(^.  On  cross-examination,  Ttnn 
Woo  was  ae&ed  If  be  did  not  on  tbe  eroiins 
of  the  20Qi  of  August,  after  be  was  arrested 
and  lodged  In  the  county  Jail,  In  a  conversa- 
tion with  Deputy  Sheriff  Crayton,  no  one  else 
being  present,  state  to  Mr.  Crayton  that  he 
(Tom  Woo)  wait  to  the  garage  at  about  16 
minutes  to  12  on  that  day  and  tried  to  get 
bis  car;  that  Mr.  Martin  was  working  on 
the  car,  and  that  be  Qxed  It  up  so  it  would 
run,  "and  you  left  the  garage  at  about  30 
mlDutes  past  12  o'clock,  and  got  to  tbe  Jap 
camp  at  1  o'clock?  Did  you  make  that  state- 
ment?" To  which  question  the  defendant 
answered:  "I  could  not  remember;  maybe 
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I  did."  Mr.  King,  tbe  assistant  district  a^ 
tomey,  asked  of  the  defendant  the  farther 
Qnestlon:  "Do  yon  remember.  In  the  fore 
part  of  September,  a  few  days  after  yoa  were 
arrested,  there  at  the  county  jail,  of  having 
a  conversation  with  Mr.  Scogglns,  Mr.  Cray- 
ton,  and  myself?  •  ♦  •  Do  you  remem- 
ber having  a  convei^atlon  with  those  parties 
named  and  yourself?"  To  which  he  replied: 
"Yes.  sir;  I  did."  Mr.  King  then  asked  the 
further  question:  "I  will  ask  yon.  In  the  fore 
part  of  September,  where  you  were  detained 
In  the  county  jail,  yourself,  Mr.  Scogglns, 
Mr.  Stanton,  and  myself  bdng  present,  on 
that  occasion  and  that  place,  U  In  the  con* 
versatlon  that  occurred  there,  you  didn't 
state  that  on  the  29th  day  of  August  yon  left 
Colusa  and  went  to  the  Jap  camp,  saw  Fuyl- 
kawa,  and  bad  a  talk  with  him  with  regard 
to  cutting  corn?  That  yon  went  out  in  the 
corn  field,  and  had  a  talk  with  him  In.  regard 
to  cutting  com  at  that  time?  Did  yon  make 
that  statement  then  and  there,  at  that  time?" 
To  wtal<A  he  repUed:  ''Maybe  I  did."  Be 
was  thai  asked:  **It  jan  made  ttiat  state- 
nwDt,  was  It  tmeT*  And  he  answered:  "I 
could  not  say;  maybe  I  did,  and  maybe  1 
didn't  Of  course  I  don't  remember  now." 
Again  he  was  asked:  "If  you  made  that 
statement  at  that  time  and  place,  was  that 
statement  true  or  false?"  To  which  he  an- 
swered: "I  could  not  say."  After  the  de- 
fense rested,  Sheriff  Stanton  and  the  deputy 
sheriff  testified,  over  the  objection  of  the  ap- 
pellants, that  the  statements  embraced  In  the 
foimdatlon  testimony  were  made  by  Tom 
Woo.  The  point  to  the  objection  was  tihat 
Tom  Woo  had  not  as  a  matter  of  fact  denied 
on  cross-examination  that  he  made  the  state- 
ment ;  that  there  was  In  fact  no  material  In- 
GOttstetency  between  the  statenents  siniipit 
to  be  proved  and  the  testimony  of  the  appel- 
lants at  the  trial. 

Questions  of  similar  Import  were  irat  to 
Wong  Gow  on  cross-examination,  with  sub- 
stantially the  same  result;  the  witness  an- 
swering four  or  five  times,  "I  don't  remem- 
ber," and  In  one  instance  saying,  "Maybe  I 
did."  This  was  supplemented  by  a  state- 
ment: "I  was  In  jal].  I  was  all  mixed  up." 
Testimony  tending  to  Impeach  Wong  Gow 
was  allowed  over  similar  objections. 

The  testimony  of  the  defendants  as  to  their 
movements  that  afternoon  was  clearly  con- 
tradictory of  the  extrajudicial  statements 
Imputed  to  them.  The  Inquiry  was  therefore 
material,  and  since  It  is  plain  from  the  rec- 
ord that  the  statements  *were  neither  admit- 
ted nor  denied,  the  prosecution  was  entitled 
to  Impeach  the  appellants.  7  &kcy.  of  Brl- 
dence,  71. 

[I]  3.  Appellants  complain  that  the  use  of 
the  words  "1^1  and  ctmipetent,"  as  they 
appear  In  the  following  sentence  takm  from 
Instruction  I»  Is  objectionable: 
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"And  I  win  say  to  you  that  the  evidence 
which  has  been  received  In  this  case  is  legal 
and  competent,  and  if  it  la.  In  your  mind,  of 
ladi  a  diaraeter  as  to  exclude  every  reasonable 
theory  or  hypothesis  other  than  that  of  defend- 
ants* goOt  beyond  a  reasonable  doubt,  then  and 
in  that  event  it  should  be  given  the  same  weight 
by  you  as  would  direct  eridnce  trf  the  fact 
aUeged.** 

The  position  of  appellants  la  thus  stated: 

"Theoretically,  of  conrse,  the  statement  might 
be  defended;  bot  when  addressed  to  a  jury  of 
laymen  it  Is  trenching  upon  gueatioos  of  fact. 
The  mere  admission  of  the  testimony  in  evi- 
dence stamps  it  as  compe^t  and  legal  from  a 
legal  Btandpt^L  Thea  why  turn  to  the  jury, 
and  tdl  them  that  this  filmsy  unsubstantiBl 
thing  called  'circumstantial  evidence'  as  It  ap- 
pears in  this  case,  was  'legal  and  competenf  ? 
To  the  ordinary  jury  this  was  tantamount  to 
saying  'this  evidence  is  snflBclfiii^  and  you  cant 
get  away  from  It" 

We  do  not  think  the  words  "1^1  and  com- 
petent" In  the  sense  in  which  they  are  em- 
ployed are  objectionable,  and  clearly  th^ 
carry  no  Intimation  to  the  jury  that  the 
court  deemed  the  evidence,  because  it  was 
"legal  and  compet^t,**  sufficient  to  convict. 
The  point  to  the  Instruction  la  that  the  evi- 
dence, circumstantial  in  Its  nature,  being  "le- 
gal and  competent,"  that  Is  to  say,  proper 
evidence  for  the  Jury  to  consider,  If  found 
by  the  jury  to  be  suflSdent  "to  exclude  every 
reasonable  theory  or  hyiwthesis  other  than 
that  of  the  defendants*  guilt  beyond  a  rea- 
sonable doubt,"  it  should  be  accepted  and 
acted  upon  Just  as  If  it  were  direct  evidence 
having  the  same  probative  effect 

[10]  It  is  contended  that  InstructlonB  II, 
III,  and  IV  are  objectionable,  in  that  "they 
read  more  like  an  exhortation,  a  plea  excus- 
ing the  evidence,  and  quite  nearly  beseeching 
a  verdict  against  the  defendants."  This  crit- 
icism is  entirely  without  foundation.  In- 
struction II,  after  stating  that  all  the  evi- 
dence was  circumstantial,  proceeds  to  ex- 
plain why,  because  of  the  conditions  under 
which  crimes  are  sometimes  committed,  cir- 
cumstantial .  evidence  must  be  relied  upon. 
In  instruction  III  the  court  directs  the  jury 
to  carefully  examine  the  evidence,  and  deter- 
mine w^at  circumstances  have  been  proved 
to  their  satisfaction  beyond  a  reasonable 
doubt,  and  then  to  consider  what  conduBlon 
as  to  the  guilt  or  innocence  of  the  defend- 
ants should  be  drawn  therefrom,  and  if  such 
conclusion  point  to  guilt  beyond  a  reasonable 
donbt  they  should  so  find,  "notwithstanding 
the  fact  that  you  might  be  more  fully  satis- 
fied if  you  had  the  testimony  of  eyewitness- 
es." The  court  further  Instructed  the  jury 
that  In  cases  supported  by  circumstantial 
evidence,  either  In  whole  or  In  part,  as  in 
cases  supported  by  direct  testimony,  the  jury 
are  required  only  to  be  satisfied  as  to  guilt 
beyond  a  reasonable  doubt  Instruction  IV  Is 
of  the  same  general  tenor  as  the  other  in- 
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atructlons  treating  of  drcuniBtantial  and  di- 
rect evldrace.    We  think  n<Hie  of  diem  Is 
Often  to  the  obJectlonB  made  by  appellants. 
The  judgment  and  order  are  affirmed. 

We  coucnr:  ANGKLLOTTI,  C.  J.;  SHAW, 
J.;  LENNON,  J.;  MELVIN.  J.;  WILBUB, 
J.;  OLNBY.J. 

CtSL  Cat.  ns) 

MacDEBMOT  et  aL  t.  GRANT.   (S.  F.  8420.) 

Supreme  Court  of  Oalifomla.    Oct  S,  1818. 
Befaearins  Denied  Oct.  28,  1919.). 

1.  PlBMMBAl  AND  VOITBDIT  «=»7(1>— HonON 

to  nmnsB  Ams  BxemNO  or  findinos  akd 

lUDQMBIfT,  BUT  BXFDffi  flXJlfO,  OBAHTID. 

An  attempted  dlimlnal  of  the  action  by 
three  of  the  platatiffs,  bo  far  as  they  were  con- 
cerned, after  the  findtnta  and  Judgment  hod 
been  aisned,  bnt  before  they  had  hem  filed,  can- 
not he  liven  effect  under  an^  of  the  proviilons 
of  Code  Clr.  Proc  H  681.  581a.  681b.  author- 
libif  dlnrnltHBli 

2.  DmnsBAL  AND  jxmmm  «s7CZ)— Oir  tbiai. 

BY  OODBT  OASgSUBMITTJCD  WHIN  TAKKH  tJN- 
DBB  ADTIBEIOEHT. 

A  case  is  aubmltted  after  the  court  trying 
the  case  withoat  a  jozy  has  taken  It  under 
advisement  at  fba  dose  of  the  evidence  and 
arsoment. 

8.  DXSMIBSAI.  AHD  HOHSniT  4ts=»18— CoiTSBNT 

TO  DisioaaAi.  XHcrrisc'rivB  uniasb  sionsD 

BT  ATTOBNET  OW  ASSBITTINO  PABTT. 
The  written  consent  to  dismisBal  of  the  ac- 
tion by  plaintiff,  referred  to  In  Code  Civ.  Proc. 
I  681,  Bubd.  2,  te  wholly  ineffective  unless  sign- 
ed by  the  attorney  <tf  lecord  of  the  ctmsentine 
party. 

4.  Dismissal  and  roksutt  «=9l5— In  dibcbb- 

TION  or  TBIAI,  COUBT  TO  OBDEB  DISUISSAL. 
It  Is  within  the  discretion  of  the  trial  court 
to  order  a  dismissal  bi  certain  casei  not  ez- 
presBly  Indicated  In  Code  OIt.  FKw.  H  681, 
681a,  and  681b. 

6.  DlSUISSAI,  AND  NONSTTIT  ^SslE^nDOlCENT 
rOB  0MB  PLAINTIFF  AFTBB  UOTION  BT  OTHBBS 
BOB  DISHISSAL. 
In  an  action  on  e  note,  the  trial  court  did 
not  abuse  its  discretion  In  fiving  judgment  for 
the  whole  sum  fn  favor  of  a  plaintiff  despite  the 
atlMapted  H'f"**— ^  of  the  action  by  three  plain- 
tlffs,  so  far  as  they  were  concerned,  after  the 
flTniiiiB»  aud  judgment  bad  been  signed,  because 
tiio  note  had  been  satisfied  as  to  their  lateruts; 
no  legal  showing  thereof  being  made. 

0.  JnnOUBNT  «S9l8(l)— DUTT  or  COUBT  OH  XIV- 

roBHAL  mioeiBTiON  or  pabtial  satzstao- 

Txoir  or,  MOTE  in  saat. 
On  a  purely  informsl  somtestioo  of  partial 
satisfaction  of  the  note  In  suit,  the  trial  court 
was  not  bound  on  Its  own  motion  to  direct  some 
sort  of  an  accounting  between  a  plaintiff  and 
defendant  as  virtual  assignee  of  the  rights  of 
other  plaintiffs,  and  to  cuter  judgment  against 
defendant  only  for  the  amount  due  ttie  particill- 
lar  plaintifl  who  had  not  been  paid. 


In  Bank. 

Appeal  from  Snperlor  Court,  City  and 
Oounty  of  San  Francisco;  Gl  N.  Andrews^ 

JodgSb 

Action  by  Lonls  M.  BlacDermot  and  othent 
sobstltnted  as  parties  plaintiff  for  Lonls  M. 
MacDermot  and  ttoottiar,  aa  admlntstrator 
and  admlniatratriz  of  the  eatato  of  Flora 
B.  MacDermot,  dseeased,  against  WUUam 
Grant  Fran  judgment  for  plalntUEs^  de- 
fendant appeals.  Affirmed. 

Henry  Ath  and  Henry  B.  Mmiroe,  both  of 
San  Francisco,  for  appellant. 

Goodfellow,  Bells.  Moore  ft  Orrick,  of  San 
Francisco,  and  Scbwarts  ft  Powell  and  Os- 
trander,  Glatk  ft  Carey,  all  of  Oakland,  for 
reqiwndatta, 

LBNNON,  J.  This  is  an  appeal  from  a 
judgment  for  the  plalntlffB  following  a  trial 
without  a  jury  In  an  action  on  a  promis- 
sory note  owned  in  common  by  the  plain- 
tiffs Louis  MacDermot,  Flora  Proctor,  Mary 
Crawford,  and  Alfred  MacDermot  The 
three  plaintiffs  last  named  attempted  to  dis- 
miss the  action,  so  far  as  they  were  con- 
cerned, after  the  findings  and  judgment  had 
been  signed  but  before  they  bad  been  filed. 
It  Is  the  contention  of  appellant  that  the 
court  erred  In  entering  judgment  In  favor  of 
all  of  the  plaintiffs.  The  judgment  was  af- 
firmed by  the  First  Division  of  the  District 
Court  of  Appeal  for  the  First  Appellate  Dis- 
trict, Mr.  Presiding  Justice  Waste  writing 
the  opinion.   The  affirmance  was  correct 

[1]  The  purported  dismissal  cannot  be 
given  effect  under  any  of  the  provisions  of 
the  Code  which  expressly  anthorlze  a  dis- 
mlssaL  Code  Civ.  Proc.  SI  681,  6Sla,  and 
681b^  Hie  drcnmstances  here  presented 
dearly  erdude  Oa  application  of  any  of 
flu  prorlalons  of  the  Code  sections  in  ques- 
tion oUier  than  Uiobb  contatned  In  subdlri- 
slooB  1,  2,  and  4  of  aectloa  681  of  the  Code 
of  Civil  Procedure. 

[2]  SnbdlTialon  1  auaiOTiBss  a  dlanlssal  by 
tlie  plaintiff  at  any  time  before  the  trial. 
The  purported  dismissal  tiled  herein  was  not 
filed  before  triaL  It  Is  troe  that  In  con- 
stmliig  a  Blmllar  section  ot  the  Practice 
■an  early  dedsion  defined  **trlal"  as  meaning 
the  detnmlnatlfHi  or  finding  In  the  case. 
Hancock  Ditch  Co.  t.  Bradford.  IS  Cal.  637. 
It  is  evidoit,  ttowever,  from  ttie  concluding 
portion  of  the  oi^nion  In  that  case  that  the 
court  construed  the  words  "before  tzial**  as 
meaning  "before  submlnton,**  and  this  Is  the 
sense  Id  which  they  have  bees  construed  In 
Bubsequoit  cases.  Uelnlln  t.  Castro,  22  Cal. 
100.  102;  Casey  v.  Jordan.  68  CaU  240,  247. 
9  Pac.  02,  303;  Westbay  v.  Gray.  118  Cal. 
600,  48  Pac.  800;  Giddtree  v.  Spredc^.  1»3 
CaL  666.  67  Pac  1091.  A  case  is  aabmitted 
after  the  court  trying  the  case  without  a 
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jnry,  has  taken  tbe  case  under  adTieement.  |  however,  was  not  opened  to  receive  evidence 


at  tbe  close  of  tbe  evidence  and  argument 
MtB%  etc^  Ina.  Oo.  v.  Hamilton  Connty,  79 
Fed.  576,  25  G.  G.  A.  94;  Warner  v.  Warner, 
88  Kan.  548, 112  Pac.  97;  Lawyers',  etc,  Pnb. 
Co.  V.  Gordon,  178  Mo.  189,  73  S.  W.  IDS; 
St.  Lools  Board  of  Educatkm  t.  XT.  S.  Fidel- 
ity, etc.,  Go.,  150  Mo.  App.  109,  134  S.  W.  18. 

[S]  Under  tbe  provlalona  of  snbdlvlslon  2. 
an  action  may  be  dismissed  by  ^tber  party 
upon  tbe  written  consent  of  tbe  otber.  Con- 
ceding tbat  an  action  may  be  tbns  dismissed 
at  any  time  before  Jadsment,  tbe  fact  re- 
mains tbat  in  tbe  case  at  bar  no  effective 
written  consent  on  tbe  part  of  appellant  to 
the  attempted  dismissal  by  Flora  Proctor, 
Mary  Crawford,  and  Alfred  MacDermot  was 
ever  filed.  It  Is  true  tbat  a  stipulation  was 
filed  consenting  to  tbe  dismissal  and  signed 
by  appellant  personally  and  tbat  oral  con- 
sent was  given  by  appellant's  attorney,  who 
was  not,  however,  his  attorney  of  record. 
Bat  It  is  well  settled  that  the  written  con- 
B&it  referred  to  In  tbe  Code  provlslmi  now 
under  consideration  la  wholly  ineffective  an- 
leas  it  la  signed  by  tbe  attorney  of  record  of 
the  -oonaentlng  pari;)*.  Commissioners  v. 
Tonnger,  29  CaL  1^9.  87  Am.  Dec.  164,  quoted 
with  approval  In  Boca,  etc.,  Co.  v.  Superior 
Court,  150  Cal.  153,  156,  88  Pac.  718. 

Subdivision  4  provides  for  dismissal  by 
tbe  court  where  tbe  plaintiff  abandons  the 
case  before  final  submission.  It  Is  onneces* 
aary  to  discuss  tbe  object  and  scope  of  this 
provision,  for  the  reason  tbat  the  attempted 
abandonment  of  the  case  by  tbe  three  above- 
named  plalntlfls  was,  as  already  noted,  made 
after  tbe  final  submission  of  the  case. 

[4, 1]  It  la  true  that  It  la  within  the  dis- 
cretion of  the  trial  court  to  order  a  dismis- 
sal Id  certain  cases  not  npressly  Indicated 
in  the  Code.  Romero  v.  Snyder,  107  Gal. 
216.  138  Pac.  1002;  Johnston  r.  Baker.  167 
Cal.  260,  139  Pac.  86.  Aasnmlng,  withont 
undertaldng  to  dedde  the  ptOnt,  that,  had 
there  been  any  showing  In  any  pToper  l^cal 
manner,  as,  for  example,  by  affidavit;  that 
the  note  had  beat  satisfied  as  to  the  Inter- 
ests ot  the  ttiree  plaintiffs  who  aonght  to  dls- 
mln  tlw  action,  the  conrt  might  in  Its  dis- 
cretion have  onflered  a  dismissal,  neverthe- 
less Oie  fact  remains  fbat  no  mxSt  showing 
was  made.  Under  th^  drcumstances,  it 
cannot  be  held  that  the  court  abused  what- 
ever discretion  It  may  have  had  In  the  ma^ 
ter  in  giving  Judgment  for  tbe  whole  sum  in 
&Tor  of  all  of  the  plaintiffs. 

tl]  Appellant  contends,  however,  tbat  the 
attempted  dismissal  at  least  placed  before 
the  conrt  *^videnc^  showing  that  the  obli- 
gation of  an>eUant  had  been  altered  subse- 
quent to  the  submission  ct  the  case,  and 
that  it  was  tSwrefore  error  for  the  court  to 
«iter  Judgment  solely  upon  consideration  ct 
the  evidence  rec^ved  at  the  tiial.  The  case, 


at  any  time  -snbsequent  to  its  submission, 
and  the  Judgment  is  not  In  any  sense  against 
the  evidence.  What  appellant  really  means 
is,  aivarently.  that,  upon  the  purely  infor- 
mal suggestion  of  partial  satisfaction,  the 
court  was  bound  on  its  own  motion  to  direct 
stHne  sort  of  an  accounting  between  Louis 
MacDermot  and  appellant  as  a  virtual  as- 
signee of  the-  rights  of  the  other  iHaintUfs 
and  to  enter  Judgment  against  appellant 
only  for  the  amonnt  due  to  Louis  MacDer- 
mot This  it  was  clearly  not  the  duty  of  the 
court  to  do. 

Appellant  may  now  make  a  motion  for  the 
entry  of  partial  satisfaction  of  the  Judgment, 
making  all  of  the  plalnflffs  In  the  original 
action  parties  to  the  proceeding  in  order 
tbat  the  fact  of  his  release  by  the  three  plain- 
tiffs who  sought  a  dismissal  may  be  deter- 
mined and  in  order  that  the  extent  of  the 
interest  of  Louis  MacDermot  In  the  note 
and  Judgment  may  be  ascertained. 
The  Judgomt  is  afflnaed. 

We  concur:  ANOELLOTTI,  C.  J. ;  SHAW, 
3.1  J.;  MELVIN,  J.;  LAWLOB,J. 
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git;  of  MAD&RA  t.  black.  (Sb&  260a) 
(Supreme  Court  at  CaUfomia.   Oct  1,  1919.) 

1.  AmAz.  Ann  naox  «»1082(2>  —  Ibbkou- 

l.ABZTt  Xlf  BKHOVUta  OAUSE  TO  8UFKBI0B 
COUBT  OANnOt  BB  FIB8T  BAISED  OH  rDBTHCB 

Where  tlie  parties  appear  in  tiie  superior 
court  and  submit  tbe  case  without  objecting 
that  the  court  ia  without  Jarisdiction  because 
of  tbe  irregular  manner  in  which  it  reached  the 
conrt  from  the  recorder's  court,  by  appeal  in- 
stead of  certiflcatiou  under  .Code  Civ.  Proc.  i 
838,  on  appeal  subsequmtly  talten  to  it  the  Su- 
preme Court  will  consider  the  objection  ol  lack 
of  jurisdiction  to  have  been  waived  so  tar  as 
possible,  and  will  treat  tiie  case  as  if  begun  in 
the  superior  court,  and  tbe  parties  had  appear* 
od  without  process  and  submitted  the  cause  on 
merits. 

2.  Taxatiom  *=>1  —  "Tax"  iitcludes  eveey 

CBABQK  Olt  PSasOir  OB  PBOFEBTT  lUFOSED  BT 
X.AW. 

A  "tax,"  In  tbe  general  sanse,  includes  ever; 
charge  upon  persons  and  property  imposed  by 
or  under  the  authority  of  the  Legislature  for 
public  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase^  First  and  Second  Series,  Tax.] 

8.  Taxation  «=>1— "Impost"  DEnpncD. 

The  word  "iiapoat,"  In  Its  broader  senses 
means  any  tax  or  tribute  imposed  by  authority. 
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and  applies  u  well  to  a  tax  on  penona  as  a  tax 

on  property. 

[Ed.  Note.— For  other  definitionB,  see  Worda 
and  niraaea,  Birat  and  Second  Series,  Impoats.] 

4.  Covma  ^s»125— Sewxbaob  oeaboe  a  tat. 
niFOsT,  AHD  nux  wzxHur  JUBinuoxzon  or 
scnaaoB  cNnnr. 

Sewerace  rate  or  diarge  levied  bj  ordinance 
of  the  city  of  Madera  for  oae  of  aewera  held  a 
tax,  impost,  or  toll  wfthin  Const  art  6,  {  9, 
providing  the  superior  court  ahall  have  ezdusive 
orifinal  jurisdiction  of  any  case  inTolTing  the 
legality  of  such  a  charge ;  a  "toll"  being  a  sum 
of  money  for  the  use  of  something,  generally 
applied  to  the  consideratian  which  Is  paid  for 
die  use  of  a  road,  bridge,  or  the  like  of  a  public 
nature^ 

tEd.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Toll} 

5.  CouBTS     iS5>487(8)  —  Bxcobdeb'b  court 

SHOULD  CBBTIFT  ACTIOR  TO  BBCOTXB  BKWXB 
TAX  TO  BUFEBIOB  OOUAT. 

In  an  action  by  the  city  of  Madera  in  the 
recorder's  court  to  recover  from  a  aewer  user 
a  dtarge,  levied  up<m  him  hy  ordinance,  consti- 
tuting a  tax,  impost,  and  toll  trithin  Const  art. 

6.  i  S,  providing  the  superior  court  shall  have 
exclusive  original  jurisdiction  of  a  case  in- 
volving the  legality  of  any  such  diarge,  it  ap- 
pearing from  the  answer  tiiat  the  legaUty  of  tiie 
charge  was  involved,  the  recorder  should  have 
certified  the  papers  and  tranafferred  tbB  canae 
to  the  superior  coort. 

6.  OouKZB  ^190(;M)— SupsnoB  ooubt  fbw> 

BBLT  ABBUHBD  JUBI8DI0TI0R  OT  BEWEBAOB 
TAX    CA8B    ON    AFP3UL    IBOK  BBCOBDBB'S 

COURT. 

Where  the  particular  objection  that  the 
superior  court  had  no  original  jarisdiction  of 
the  case  appealed  from  the  recorder's  court  waa 
not  made  when  the  case  reacfied  the  superior 
court,  and  die  case  was  within  its  jnrisdictioa, 
the  superior  court  properly  took  jarisdiction  and 
proceeded  to  determine  the  case  on  its  merits. 

7.  Municipal  cobpobations    ^s>5&  —  Lait- 

OUAQE  DBnnilCO    P0WXB8  TO  BX  STBIOTLT 

COKSTBUID. 
Language  parpJ>rting  to  define  the  powers  of 
a  municipai  corporation  ia  to  be  strictly  con- 
strued, and  any  fair,  reaacmable  doubt  concem- 
iog  the  ezlatenee  of  a  power  is  to  be  resolved 
by  the  courts  against  the  corporation. 

8.  MimicipAL  coBpoBATiona  4s»712— Ctrr  or 

SIXTH  CLASS  WITHOUT  POWBB  TO  TAX  SBWXB 
UBEBS  POB  IXRimOH  OF  PLAKT. 

A  dty  of  tiie  sixth  class  ia  without  power 
to  lay  taxes  or  tolls  on  those  who  may  use  its 
sewerage  system  in  order  to  obtain  money  to 
build  sewera  in  other  streets  for  tlu  spedal 

benefit  of  other  property  owners. 

9.  Evidence  ^83(2)  —  Pbesuhptions  that 
omcebs  zhtend  nboessabr  consbqueho- 

K8  or  OFFICIAL  ACTS. 

Persona,  even  when  acting  oflBdally,  are  pre- 
sumed to  intend  the  necessaT?  consequences  of 
their  acta,  especially  if  auch  consequences  are 
known  to  them  beforehand,  so  that  it  must  be 
presumed  that  die  higher  rates  for  use  of  sew- . 


era  were  fmpoosd  by  dty  olBdals  on  property 
owners  to  accumulate  a  fund  for  the  gener^ 
benefit  of  the  dty,  and  thereby  enable  ^em  ta- 
aaseas  a  lower  rate  of  tax  for  general  purposes. 

10.  HuinCXPAI,     CM>BPOBAnONB     •»712  — 
CEABOB  bob  U8B  or  SEWEB  BXaBBBIVB. 

Montiily  diargs  of  a  dollar  per  dwdUng 
houae,  with  penalty  of  $10  for  failure  to  pay 
a  diaige,  imposed  by  a  dty  of  the  sixth  class  for 
the  use  of  its  sewerage  system  by  property  own- 
ers, held  excessive  and  unreasonable;  it  having 
been  intended  to  result  In  accumulation  of  a 
fund  for  the  general  benefit  of  the  dty  mabUng 
it  to  fix  a  lower  general  tax  rata. 

Id  Bank. 

Appeal  from  Superior  Court,  Madera  Oonn- 
ty ;  J.  J.  Trabuco^  Jodg& 

Action  by  tlie  City  of  Madwa  asainst  Alex 
Black.  From  judgment  tor  piaintw  defuid- 
ant  appeals.  Bevenwd. 

J.  J.  Coghlan,  of  Madera,  for  appellant. 
F.  A.  Fee,  of  Madera,  for  respondent 

SHAW,  J.  Madera  la  a  dty  of  the  sixth 
class.  In  the  year  1909  it  acquired,  and  it 
has  ever  rince  maintained,  a  system  of  sewers 
extending  through  certain  of  Its  public 
streets.  Its  ordinances  required  that  all 
dvelUng  bouses  situated  on  lots  abutting  on 
a  sewered  street  should  be  connected  with 
sudi  sewer,  and  £ori}ade  the  disposal  of  sew- 
age In  any  other  manner,  nie  defoidant 
then  owned  and  ever  since  has  owned  and  oc- 
cupied a  dwelling  house  on  me  at  said 
atreeta,  and  In  compliance  with  the  ordinance 
he  pot  in  the  aewer  connections  and  has  ever 
since  used  the  sewer  to  carxy  the  sewage 
from  his  house. 

In  FAruary,  1914,  the  city  duly  adopted  an 
ordinance  imposing  a  "monthly  sewage  rate  or 
charge  for  the  use  of  and  connection  with  the 
sewer ;"  the  rate  for  each  dwelling  house  oc- 
cupied by  a  single  family  being  $1  payable  in 
advance  on  the  first  day  of  each  month.  On 
May  16,  1916,  it  duly  adopted  another  ordi- 
nance, the  some  as  the  former  one,  except 
that  It  provided  that  the  charge  should  be 
deemed  a  debt  due  to  the  city  from  the  per- 
sons whose  duty  It  was  to  pay  the  same,  col- 
lectible In  a  dvil  action  by  the  city,  and  that 
for  a  failure  to  pay  the  charge  when  due  the 
additional  sum  of  $10  should  be  added  to  the 
charge,  aa  a  penalty  for  the  delinquency. 
The  defendant  failed  to  pay  the  charge  for 
13  months  In  succession,  beginning  June  1, 
1915,  and  ending  June  30,  1916. 

This  action  was  1>^uq  on  June  20, 1916,  In 
the  recorder's  coart  of  Madera,  to  recover  the 
snm  of  $13  for  the  sewer  rates  or  charges  due 
for  said  13  months,  and  $10  for  the  penalty 
imposed  by  the  last-mentioned  ordinance  for 
the  delinquency  for  June,  1916.  The  com- 
plaint allied  the  facta  as  above  stated  and 
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Mt  forth  said  ordinances  In  folL  Tbe  de- 
^idant  demnrred  to  ttie  complaint  on  the 
gronnd  that  die  case  InvolTed  the  poflsestdrai 
oi  real  property  and  the  legality  of  a  tax,  Im- 
post, aBsessment,  toll,  or  municipal  fine,  and, 
consequently,  that  it  fell  within  the  exdn- 
siTe  Jurisdiction  of  the  superior  court,  and 
tbe  recorder's  court  was  without  Jurisdiction 
thereof,  under  the  provlBlons  of  the  Consti- 
tution.  Const,  art  6,  |  6. 

The  demurrer  was  overruled  and  the  de- 
fendant filed  an  elaborate  answer,  duly  veri- 
fied in  which  he  denied  the  validity  of  the 
said  ordinances  and  of  the  rates  or  charges 
attempted  to  be  imposed  thereby,  and  alleged 
facts  tending  to  show  that  the  said  rates  or 
diarges  were  not  reasonable,  but  were  ex- 
travagant and  exorbitant  and  were  imposed 
for  the  purpose  of  raising  revenue  to  defray 
the  general  expenses  of  the  dty  government 
The  case  was  tried  and  Judgment  was  given 
for  the  defendant  in  the  recorder's  court 
From  that  Judgment  the  plaintiff  appealed  to 
the  su[>erlor  court,  where  the  cause  was 
tried  again,  resulting  In  a  Jndgment  for  the 
plaintiff  In  the  sum  of  $13.  The  detoidant 
appeals  from  the  latter  jndgment 

Both  In  the  recorder's  court  and  in  the  su- 
perior court  the  parties  agreed  upon  the 
"focts.  In  the  superior  court  the  agreed  state- 
meat  nsed  in  the  recorder's  court  was  ac- 
cepted as  true  for  tbe  purposes  of  the  trial  in 
tbe  superior  coart  and  by  stipulation  tbe  case 
vaa  ButnnUted  thereon,  "saving  and  except- 
ing to  eaclh  party  herein,  respectively,  all  ot 
his  or  Its  objections,  ezceptlona  and  reme- 
dies as  to  quMtlMia  of  law."  It  does  not  ap- 
pear anywhere  In  tbe  record  that  In  the  su- 
perior court  eltber  party  made  the  specific 
objection  that  the  superior  court  was  itself 
without  Jurisdiction  because  of  the  fact  that 
the  case  had  come  to  it  for  determination  by 
the  process  of  appeal,  instead  of  by  the  pro- 
cess of  certification  by  the  recorder,  as  pro- 
vided by  section  838  of  the  Code  of  Civil  Pro- 
cedure in  cases  where  It  appears  by  the  veri- 
fied answer  of  tbe  defendant  that  tbe  deter- 
mination of  tbe  action  wtU  necessarily  In- 
volve tbe  legality  of  a  tax,  impost  assess- 
ment toll,  or  municipal  fine,  or  the  possession 
-of  real  property.  Upon  filing  the  verified  an- 
swer in  the  recorder's  court  the  defendant 
there  demanded  that  the  case  be  certified  to 
the  superior  court  as  provided  in  that  section, 
but  the  demand  .was  refused. 

[1]  Where,  in  such  a  case,  the  parties  ap- 
pear in  the  superior  court  and  there  submit 
the  case  to  Its  determination  on  the  merits, 
without  there  making  the  objection  that  the 
superior  court  is  without  jurisdiction  of  tlie 
action,  because  of  the  aforesaid  irregular 
manner  in  which  it  has  reached  that  court 
And  an  appeal  is  thereafter  taken  to  this 
court  from  tba  Judgment  given  In  the  sope* 
rlor  court  Uds  oourt  will  consider  tbo  partic- 


ular objection  above  noted  to  have  been  waiv- 
ed, so  far  as  it  la  possible  for  Oie  parties  to 
waive  It  and  will  treat  the  case  as  If  it  bad 

been  originally  commenced  In  the  supeiw 
court  and  the  parties  had  appeared  without 
process  and  submitted  tbe  cause  for  decision 
on  the  merits.  Santa  Barbara  v.  Eldred,  05 
CaL  881,  80  Pac.  6^ ;  Hart  v.  Camall,  etc., 
Co.,  103  Cal.  140,  37  Pac.  196;  De  Jamatt  v. 
Bifarqu«E,  182  Cal.  TOO,  61  Pac.  1000.  The  re- 
sult In  this  case  is  that  If  we  find  that  the 
action  was  of  a  character  originally  cogniz- 
able exclusively  in  the  superior  court,  we  will 
consider  the  appeal  on  the  merits,  as  If  It 
had  been  begnn  In  that  court;  but  If  we  find 
that  it  was  an  action  of  which  the  superior 
court  had  not  original  Jurisdiction,  and  con- 
sequently one  In  which  an  appeal  would  not 
lie  to  the  Snpreme  Court  or  to  the  District 
Court  of  Appeal,  we  will  dismiss  the  appeal 
on  the  ground  that  we  have  no  Jurisdiction 
of  snch  attempted  appeal.  Tbe  respondent 
moves  to  dismiss  the  appeal  on  that  ground. 

It  follows  that  tbe  first  question  for  our 
consideration  Is  the  one  of  Jurisdiction ;  that 
is  to  say,  the  qnestlon  whether  the  record- 
er's court  or  the  superior  court  Is  the  court 
having  original  Jurisdiction  of  the  caae.  It 
we  consider  that  tbe  determination  of  the 
case  did  Involve  tbe  legality  of  a  tax,  impost 
assessment  toll,  or  municipal  fine,  or  the 
possession  of  real  property,  we  will  not  dia* 
miss  tbe  appeal,  but  will  inquire  forthor 
whetho'  or  not  the  deddon  of  the  sopericw 
court  was  correct  and  whether  the  tax,  Im- 
post assessment,  toll,  or  municipal  fbie,  as 
the  case  may  be.  Is  valid;  If  we  conclude 
that  snch  legality  or  possession  waa  not  In- 
volved, we  must  dismiss  the  appeaL 

Tbe  findings  In  the  superior  court  state 
other  facta  material  to  tbe  argument  of  the 
respondent  In  1008  a  private  corporation, 
tbe  Madera  Sewerage  Company,  owned  a  sys- 
tem of  sewers  extending  over  a  part  of  the 
public  streets  of  tbe  city.  The  city  determin- 
ed to  acquire  and  construct  a  sewer  system  to 
be  operated  by  Uie  city  Itself.  In  pursuance 
of  this  plan  It  issued  and  sold  city  bonds 
amounting  to  $25,000.  In  1900,  with  the  pro- 
ceeds thereof  it  purchased  tbe  sewer  system 
of  tbe  Madera  Sewerage  Company  for  $18,- 
000  and  with  the  remainder  constructed  tbe 
required  extensions.  In  November,  1009,  it 
adopted  an  ordinance  Imposing  monthly 
diarges  for  the  use  of  and  connection  with 
said  sewers,  upon  all  persons  having  proper- 
ty so  connected,  Including  the  plaintiff  as 
aforesaid;  tbe  diarges  being  substantially 
tbe  same  as  those  fixed  in  the  later  ordinanc- 
es above  mentioned.  Ever  since  1909  It  has 
collected  the  charges  so  Imposed  and  placed 
the  money  In  Its  treasury  to  the  credit  of  tbe 
fund  called  the  "Sewer  B^ind."  The  total 
amount  so  received  from  November,  1009,  to 
July  20,  lOlfl^  was  $40^784.02.  Of  fhls  mon- 
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ey  (21,775  has  been  transferred  to  the  gener- 
al fnnd  of  the  dty  and  emended  for  general 
purposes;  $8,910  has  been  transferred  to  a 
fund  designated  as  the  "Water  Fund**  and 
used  for  the  purposes  for  which  that  fund  was 
created;  and  $1,234^  has  been  transferred 
to  the  "Sewer  Bond  Redemption  and  Inter- 
est E^ind,"  In  which  is  kept  the  money  raised 
by  general  taxes  levied  as  required  by  law  to 
pay  the  interest  and  prlndiKa  of  the  bonds 
aforesaid.  The  remainder,  $8,616^,  has 
been  expended  in  some  manner  not  specified 
In  the  record-  It  may  have  been  expended 
for  expenaea  of  operating  and  matntaining 
the  sewer.  It  also  appears  that  the  recett>tB 
from  sewer  rates  amounted  to  $7,253^  for 
the  year  ending  June  30,  191S,  and  to  97,277.- 
S5  for  the  year  ending  Jane  80*  1016. 

[2-4]  A  "tax,**  In  the  general  sense  of  the 
word,  includes  every  charge  upon  penouB  or 
property.  Imposed  by  or  niuter  tbe  autfaori- 
ty  of  the  L^slatnre,  for  pnbUc  purposes. 
Perrr  t.  Washbom,  20  CaL  350;  People  t. 
McCreery,  34  Cat.  464.  The  word  "Impost," 
in  its  broader  sense,  means  "any  tax  or  trib- 
ute imposed  by  authority,  and  applies  as  well 
to  a  tax  on  persons  as  to  a  tax  on  merchan- 
dise." Smith  V.  Turner  (Passenger  Gases)  48 
n.  S.  (7  How.)  at  page  407,  12  U  Ed.  702. 
A  "toll"  Is  a  "sum  of  money  for  tbe  use  of 
something,  generally  ai^Ued  to  the  considera- 
tion which  is  paid  for  the  use  of  a  road, 
bridge,  or  the  like,  of  a  public  nature."  Bou- 
vler's  Dictionary,  tit  Toll.  The  money  for 
which  the  plaintiff  sued  was  a  charge  upon 
persons;  It  was  Imposed  by  the  legislative 
authority  of  the  of  Madera  for  public 
purposes,  and  nnder  these  definitions  it  was 
a  tax ;  also,  it  was  a  tribute  or  ccmtrlbutloo 
required  by  legislative  authority  and  to  be 
used  for  public  purposes,  and  so  comes  with- 
in the  definition  of  the  word  "Impost"  It 
may  also  be  considered  as  a  chaise  made  for 
the  use  of  the  sewer  constructed  and  acquired 
by  the  city.  U  so,  it  would  come  within  the 
definition  of  a  toll  as  fully  as  would  tbe 
charge  for  the  use  of  a  puUlc  street  or  road. 
Such  tolls  are  Imposed  by  or  under  the  sanc- 
tion of  public  authority.  In  this  case  the 
charge  was  directly  imposed  by  the  ordi- 
nance, and,  if  it  is  a  toll.  It  cranes  within  tbB 
oonstitnticmal  provision. 

[i,  8]  The  general  purpose  of  that  proTiMon 
obviously  is  to  give  to  the  sovereign  power  of 
tbe  Bt&te,  whether  exerdsed  generally  or  lo- 
cally, tlK  protectloa  of  having  tlie  legality 
of  any  exaction  of  money  tor  pubUc  uses 
or  needs  cognisable  In  the  first  Instance 
In  the  superior  courts  alon&  In  view 
of  this  pnrpme,  It  is  apparent  that  the  wonls 
used  should  be  applied  In  their  broadest  sense 
with  respect  to  moneys  raised  for  public  pur- 
poses or  needs.  The  conclusion  necessarily 
follows  that  tbe  particular  charge  here  in- 
volved comes  within  the  constitutional  provi- 


sion and  that  any  case  In  which  tbe  l^Uty 
of  sudi  a  charge  is  Involved  is  within  the  ex- 
clusive original  Jurisdiction  of  the  superior 
court  Upon  the  filing  of  the  answer  it  fully 
appealed  that  the  legality  of  the  charge  was 
Involved  in  the  action.  The  recorder  should 
thereupon  have  certified  the  papers  and 
transferred  the  cause  to  the  superior  court 
As  we  have  said,  the  particular  objection 
that  IJie  snpraior  court  had  no  jurlsdicUon 
was  not  made  when  the  case  reached  that 
court,  and,  as  the  case  was  within  its  original 
jurisdiction^  tJ»  superior  court  pn^ily  toolc 
jurisdiction  and  proceeded  to  determine  the 
case  an  Its  merits.  The  result  is  that  ttie 
motbm  to  dismiss  the  anieal  to  this  court 
was  not  taken  and  tbe  same  is  herdiy 
denied.  We  find  It  unnecessary,  in  this  cm- 
nectlon.  to  consider  ther  meaning  <tf  the  term 
"municbal  Oatf'  as  used  in  tbe  constitutional 
provision.  We  proceed  to  the  question  wheth- 
BT  or  not  the  charge  was  lawful  and  valid. 

The  respondent's  main  argument  is  that 
the  charge  Is  not  made  against  property  and 
U  not  a  sum  exacted  as  payment  of  a  license 
fee  for  any  privilege  or  right  given  to  the 
occupants  of  houses  along  the  sew^r,  but 
that  it  Is  an  ordinary  debt  owed  by  the  de- 
fendant to  the  plaintiff  for  services  perform- 
ed 1^  plaintiff  for  the  defmdant  in  carrying 
away  sewage  from  his  premises.  There  can 
be  no  doubt  that  it  Is  not  a  diarge  levied  up- 
on property  as  such.  None  of  the  successive 
ordinances  Imposing  the  charge  purport  to 
make  the  same  a  Hen  upon  property  of  any 
description.  The  respondent  cites  In  re  Zhi- 
zhnzza,  147  Gal.  328,  81  Pac.  955,  in  which 
this  court  head  that  an  ordinance  of  the  city 
of  Oakland  providing  that  no  one  should  col- 
lect garbage  from  tbe  resid^its  of  the  city 
except  the  dty  itself,  and  fixing  a  sum  per 
month  which  tbe  residents  were  required  to- 
pay  for  the  services  of  the  dty  In  collecting 
such  garbage,  was  a  valid  police  regulation 
for  the  protection  of  the  public  health,  which 
the  dt7,  under  Its  diarter  and  under  section 
11,  art  11,  of  tbe  Cmstltutlon,  had  the  pow- 
er to  mate.  The  ordinance  was  attacked  by 
Hie  persona  who  had  previously  collected  gar- 
bage from  tbe  leEddents  nnder  private  cmi- 
tracts.  The  qnestlon  whether  the  diarges  Im- 
posed were  In  the  nature  of  taxes,  imposts,, 
or  ttiOa  was  not  presented  or  dedded.  We  do 
not  perceive  that  this  case  has  any  bearing 
upon  the  question  here  presoited.  It  does- 
not  appear  that  the  ordinance  prohibited  the- 
residents  from  Oiemselves  carrying  away 
the  garbage  from  their  respective  residences. 
Their  rights  and  views  concerning  the  nature- 
of  the  chai^  were  not  involved. 

[7]  If  the  argument  of  the  respondent  that 
It  Is  a  debt  is  tenable.  It  must  be  upon  the 
theory  tb&t  the  city.  In  its  proprietary  capad- 
ty,  is  the  owner  of  the  sewer  and  that  It  was 
operaUns  the  same  In  that  capadty.  This- 
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iwoeaazil7  ainimei  tbat  tba  dtgr.  by  ita  or> 
ganlc  law,  was  anttxorteed  to  constract  and 
operate  sewers  In  Its  itroprletary  capacU?  for 
prttf  t  or  otberwlse,  as  a  private  person  ml^t 
da  It  Is  the  settled  law  of  tbis  state  and 
the  general  rule  everywhere  that — 

"Langaage  parporting  to  define  the  powers  of 
a  municipal  coriwration  is  to  be  strictly  con- 
Btraed,  and  tbat  any  'fair,  reasonable  doubt 
concerning  the  existence  of  the  power  is  resolv- 
ed by  the  courts  against  Uie  corporation,  and 
the  power  iM  AaAod.' "  1  Dillon  on  Municipal 
Oorporatiow,  |  89. 

It  Is  declared  "as  a  'general  and  nndls- 
pated  propositlott  of  law,'  •  •  •  Uiat 
'a  municipal  corporation  possessea  and  can 
exercise  the  fbllowlng  powers  ^nd  no  oth- 
ers: Tbose  granted  In  express  words; 
<2)  Uiose  necessarily  or  &lrly  Implied  in 
or  Incident  to  the  powers  expressly  granted; 
and  ^  those  essential  to  the  dedared 
objects  and  purposes  of  the  corporation 
— not  simply  convenient,  but  Indispensa- 
ble." Oro  Electric  Corp.  v.  Railroad  Oom- 
mlsslon,  168  Cal.  477.  147  Pac.  122.  The 
court  In  that  case  cited  Von  Schmidt  v.  Wld- 
ber,  105  Cal.  151,  38  Pac.  682.  and  Hyatt  v. 
WlUiams,  148  CaL  586,  84  Pac.  41,  both  of 
which  fully  sustain  the  ^notations  above 
made.  Similar  expr«8sloas  are  found  In  San 
Christina,  etc.,  Co.  v.  San  Francisco,  167 
cm.  771,  141  Pac.  384,  62  K  R.  A.  (N.  S.)  676, 
Connelly  v.  San  Francisco,  164  Cat  105,  127 
Pac  834,  Redondo  Beech  v.  Cate,  136  CaL 
146,  68  Pac.  686,  and  Low  t.  Marysrille,  6 
Cal.  214. 

[1-18]  Madera  being  a  dty  of  the  sixth 
class,  its  powers  sre  defined  solely  by  our 
statutes.  Among  those  powers  we  find  none 
authorizing  It  to  acquire,  construct,  or  oper- 
ate sewers  In  Its  proprietary  capacity  for  the 
purpose  of  obtaining  revenue  or  profit  there- 
from. It  Is  given  power  "to  construct,  es- 
tablish, and  maintain  drains  and  sewers." 
Deerlng's  General  Laws,  p.  1122,  |  862,  subd. 
5.  It  is  also  glv«i,the  power  to  levy  and  col- 
lect street  poll  taxes.  Id.  subd.  7.  But  this 
is  probably  forblddrai  by  section  12,  art  13, 
of  the  Constitution,  as  amended  In  1914.  It 
has  power  to  Impose  dog  taxes  and  ordinary 
property  taxes  assessed  upon  a  valuation  In 
the  usual  manner,  and  also  to  license  for  rev- 
enue and  regulation  of  all  kinds  of  business 
carried  on  in  the  dty  and  fix  and  n^lect  the 
rates  of  license  tax  thereon.  Id.  snbds.  8,  9, 
10.  It  has  been  held  that  the  poww  to  con- 
struct and  maintain  sewers  is  ptnaeased  Xif 
dtles,  although  not  expresdy  conferred  by 
any  diarter  or  statute  **a8  incident  to  the 
gneral  and  express  power  to  oonstmet  and 
mabitaln  atreeta"  &amer  r.  Loa  Angeles, 
147  CaL  674,  82  Pac.  834;  Hatter  t.  BarU^, 
158  CaL  745,  112  Pac.  666.  Bnt  it  la  obvious 
that  the  power  to  construct  and  maintain 
aewera  &oea  not  Indude  authority  to  raise  rev- 
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enue  for  general  purposes  by  means  of  a  toU 
or  tax  for  the  privilege  of  right  to  use  the 
sewer  Cor  the  pnrpoaes  for  which  it  was  oon- 
atructed.  Such  means  of  ralalhg  revenuo  Is 
so  nnuaoal  and  extraordinary  that  It  cannot 
be  implied  from  the  general  grant  of  power 
to  lay  and  maintain  sewera.  In  Barter  v. 
Barkley,  supra,  the  court  dedded  that  the 
power  to  lay  and  maintain  sewers  tnduded 
authority,  as  inddental  thereto,  to  impose  a 
charge  for  the  prlvll^e  of  connecting  a  bouse 
with  tbe  sewer.  It  may  be  that  the  power 
to  maintain  a  sewer  may  carry  by  implica- 
tion the  additi<mal  power  to  levy  a  monthly 
charge  to  raise  money  for  the  repairs  and 
upkeep  of  such  aewer.  But  the  rates  here 
Imposed  upon  the  sewer  users  were  obviously 
for  purposes  additional  to  that  of  paying  the 
expenses  of  repairs  and  maintenance.  The 
facts  found  by  the  court  show  this  conclusive- 
ly. Substantially,  the  same  sewer  rates  have 
been  collected  by  the  dty  continuously  ever 
shice  the  year  1909.  The  sum  of  $40,734.92 
has  been  raised  In  this  manner.  More  than 
three-fourths  of  this  sum  has  been  transfer- 
red to  other  funds  and  used  for  purposes 
other  than  repairs  to  tbe  sewers  and  expens- 
es of  their  maintenance.  More  than  half  of 
It  has  been  paid  out  for  the  general  expenses 
of  the  dty  government.  It  Is  not  even  made 
expressly  to  api>ear  that  any  of  It  has  been 
devoted  to  sewer  repairs  or  maintenance.  If 
any  was  used  for  extensions  to  the  sewer 
syston,  such  use  was  .onlawfiil,  fbr  It  cannot 
be  doubted  that  the  dty  has  no  power  to  lay 
taxes  or  tolls  on  those  who  may  use  the  sew- 
er. In  order  to  obtain  money  to  build  sewwa 
In  other  streets  for  the  special  benefit  of 
other  persons.  The  payment  of  the  prlnc^l 
and  Interest  ot  tbt  bonds  issued  as  aforesaid 
Is  to  be  paid  out  of  money  raised  by  a  gener- 
al tax  upon  property,  as  provided  In  the  act 
auUiorlzing  their  Issuance.  Stats.  1901,  p. 
27,  i  7;  Stats.  1907,  p.  611«.f  3.  No  money 
raised  by  sewer  rates  would  be  necessary  to 
pay  these  bonds,  or  could  lawfully  be  used 
in  that  manner.  The  dty  trustees  must 
therefore  be  deemed  to  have  known,  long  be- 
fore the  sewer  rate  ordinances  of  1914  and 
1916,  respectively,  were  adopted,  that  the 
rates  established  were  far  in  ^cess  of  the 
needs  for  repairs  and  maintenance.  Per- 
sons, even  wh^n  acting  officially,  are  pre- 
sumed to  Intend  the  necessary  consequences 
of  their  acts,  especially  If  such  consequences 
are  known  to  ttiem  beforehand.  It  must 
therefore  be  presumed  that  the  high  rates 
were  imposed  In  ordor  to  bring  about  the 
known  wd  Inevitable  result;  that.  Is,  the 
accumulation  of  a  fund  for  the  genml  ben- 
efit of  the  dty  and  thereby  enable  It  to  fix  a 
lower  rate  of  toxea  tm  general  purpoaea. 
That  the  courts  may  make  sudi  Ingulry,  see 
Dobbins  t.  Lob  Angeles,  196  XT.  S.  289, 26  Sup. 
Ct  18»  49  L.  Ed.  168.  This  vould  be  an  un- 
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Jost  dlBcrlmination  and  an  nnfidr  burden  np> 
on  those  wlio  nee^  the  sewer,  and  It  la  dearly 
beyond  any  power  posseesed  by  the  city.  It 
follows  that  the  chafes  were  exceaslTO  and 
nnreaaonatile.  They  were  Imposed  upon  the 
persona  omoemed  wltbont  their  cniaent,  and 
paymrat  was  practically  oompelled  by  means 
<Kf  penal  ordinances  antborlalng  the  dty  offl- 
cials  to  remore  the  sewer  connection  from 
any  house  if  the  rates  were  not  paid  ttierefor, 
dedarlng  such  house  a  nuisance  and  forbid- 
ding any  person  thereafter  to  occupy  the 
same.  A  court  cannot  apportlcm'  the  charge 
or  ascertain  and  allow  such  portion  as  it 
might  find  reasonable,  assuming,  but  not  de- 
ciding, that  the  dty,  under  its  organic  law, 
is  authorized  to  Impose  regular  charges  for 
audi  repairs  and  maintenance.  The  entire 
charge  must  therefore  be  declared  invalid. 
The  Judgment  of  the  court  bdow  cannot  be 
sustained. 
The  Jndgnunt  Is  reversed. 

We  concur :  ANGELLOTTI,  O.  J. ;  LEN- 
NON,  J;  WILBUR,  J.;  MELVIN,  J.;  0I> 
NICY,  J.;  IiAWLOB,  J. 


<42  Cal.  App.  7«} 

EIDELITT  &  CASUALTY  CO.  OP  NEW 
YORK  V.  LLEWELLYN  IRON 
WORKS.   (Civ.  2926.) 

(District  Court  of  Appeal.  Second  District,  Dlvl- 
don  2,  California.  Aur  19, 1910.  Rdiearlng 
Denied  hy  Supr^e  Court  Oct.  16.  1919.) 

1.  AFFEA.L  AND  EBBOS  «=>1002— VERDICT  OR 
OONFUCTINa  EVIDENCE  NOT  DISTUBBED. 

A  verdict  on  conflicting  evidence  cannot  be 
disturbed  by  the  appdlate  court. 

2.  Mastbb  and  sebvant  «=^243(2)— Aobek- 
hent  as  to  uethod  of  wobk  not  known  to 

SlfPLOTfi  NOT  BINDING  ON  Hllf. 
An  agreement  as  to  the  manner  of  doing 
worit  hy  an  employer  is  not  binding  upon  the 
employe  unless  the  existence  of  such  agreement 
is  brought  home  to  biin. 

■8.  NEaLiQENCE   «=>136(27)  —  Contbibutobt 

NEQUOBNCE  JUBT  QDEffriON. 
Where  a  general  contractor's  employ^,  stand- 
ing on  the  outer  end  of  a  plank  which  he  had 
placed  across  the  elevator  shaft,  was  killed  by 
a  fall  when  the  employes  of  defendant,  the  con- 
tractor installing  devators  in  the  building,  mor< 
ed  an  elevator  so  that  the  ascending  counter 
weight  struck  the  underside  of  the  plank,  the 
question  of  contributory  negligence  in  being  on 
the  ]dank  was  for  the  jury. 

4.  Nbouoehob  «»88(2)— WoBKumi  on  smLn- 

IKO  UNDBB  OOnaiBUOTZOir  HOT  TaaaPASSSBS 
IN  BLEVATOB  BHAVT. 

A  general  contractor's  employ^,  who  places 
a  plank  across  an  elevator  shaft  for  the  purpose 
of  doing  work  necessary  for  completion  of  the 
building,  is  not  a  trespasser  in  the  shaft  or  a 


mere  llcoisee  to  whnn  a  contractor  instaBiBg 
devators  owes  no  duty  except  tiiat  oC  not 
wantonly  injuring  him. 

&  Mabikb  Ann  suitaiit  ^»226(1)— Sdtaht 

DOU  HOT  ABSUHB  USK  OW  UTJUBT  IBOU 
KUPLOTEB'S  NBaZJGEHCZ. 

An  employe  voluntarily  putting  hinudf  In 
a  place  of  danger  does  not  thereby  necessarily 
assume  the  risk  of  injury  from  the  want  of  care 
of  bis  onployer. 

9,  NBauoDfcn  <b965— Abbuhftios  or  ubk 

BT  KHFLOTi  OF  OBNKBAL  COHTBAGTOB. 

Where  a  general  c<mtraetDr*s  employe  In 
doing  his  work  placed  a  plank  across  an  devator 
shaft,  he  did  not  assume  the  risk  of  injnry  by 
the  movement  of  an  devator  operated  by  the 
employes  of  defendant,  the  contractor  installing 
elevators,  who  did  so  without  investigating  his 
presence  on  the  plank  and  without  warning, 
although  they  knew  other  men  were  working  in 
the  shaft. 

7.  Mastbb  and  sebvant  ^=»347— Wobkubn's 
Coufenbation  Act  is  valid. 

The  Workmeo'a  Compensation  and  Safety 
Act  held  constitutionaL 

8.  Constitctional  uw  <8=»245,  301— Work- 
men's COHFBNHATION  AOT  NOT  TIOUTIVB  OV 

Foubtbenth  Ahendmbnt  or  UnrrBD  Staixs 

Constitution. 
The  Workmen's  Compensation  and  Safety 
Act  is  not  open  to  attach  as  violating  the  spedfle 
injunctions  of  C<»i8t  U.  8.  Amend.  14. 

9.  Statutes  ^114(2)— Titia  or  Wobkubr's 

Compensation  Act  includes  pbovisions 

AS  to  BUBBOOATION  or  EMFLOTEB. 
That  portion  of  the  title  of  the  Workm«i*a 
Compensation  and  Safety  Act  which  reads  "pro- 
viding the  means  and  methods  of  enforcing  sacfa 
liability"  indodes  those  provisions  in  the  act 
subrogating  the  employer  or  insurance  carrier 
to  the  emjdoye's  right  of  action  for  injuries 
caused  by  the  negligence  oi  another,  and  the 
subrogation  provldons  are  not  open  to  attack 
on  the  ground  tliat  they  were  not  indoded  in 
the  title. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  3.  P.  Wood,  Judges 

Action  by  Che  Flddlty  &  Casualty  Ctnn- 
pany  of  New  "Sotk  against  the  Llewellyn 
Iron  Works.  E^rom  Judgment  for  plaintlfl. 
defendant  appeals.  Affirmed. 

Bowen  &  Ballle,  Jones  A  Welter,  and  J. 
Crider,  Jr.,  all  of  Los  Angeles,  for  sppellant. 

R.  P.  Jennings,  J.  E.  Sbdton,  and  Parker 
A  Collier,  all  of  Los  Angdes,  for  resi^ndent. 

THOMAS.  J.  This  is  an  action  brought  to 
recover  damages  for  the  death  of  one  James 
F.  Oddsmlth  by  the  allied  negligence  of  de- 
fendant The  case  was  tried  by  the  court 
and  a  jury,  who  brought  In  a  verdict  against 
the  defendant  for  the  sum  of  flO,000.  The 
appeal  Is  from  the  judgment  so  entered. 

The  facts,  eo  far  as  material  for  our  pres- 
ent purpose,  are  as  follows:  On  July  24, 


^sVor  other  essas  sea  nma  toplo  sad  KET-NUMBBR  In  all  Kqr-Namb«red  DlgMts  and  ladeMS 
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1914,  James  V.  Goldsmith,  tbe  deceased,  a 
painter,  was  accidentally  killed  by  falling 
from  a  plank  on  which  be  was  working,  out- 
side a  window  on  tbe  seventh  floor  of  the 
Broadway  Department  Store  building,  in  the 
dty  of  Los  Angeles,  then  under  construction 
Hr.  Arthur  Letts,  as  owner.  Mr.  O.  B. 
Weaver  was  the  general  contractor  in  charge 
of  the  work.  Including  the  painting,  and  as 
such  was  the  employer  of  said  Goldsmith. 
Tbe  defendant  had  a  contract  for  the  In- 
atallatlon  of  tbe  elevators  In  the  bnlldlng, 
and  was  engaged  In  such  work  at  the  time 
of  the  accident  The  elevator  hatchways 
with  which  this  case  Is  concerned  were  five 
In  number,  located  along  the  southerly  waU 
of  the  bnlldlng.  These  hatchways  were  alb 
within  one  Inclosure,  formed  by  tbe  wall  of 
the  bnlldlng  with  a  window  opposite  each 
hatdiway  on  each  floor,  on  tbe  back,  and  a 
glaased-ln  framework  on  the  front,  with 
sliding  doors.  The  ^ass  was  In  process  of 
installation  at  the  time  at  the  accident  In 
ord^  to  perform  any  work  m  tbs  aontb  wall 
of  the  building  It  was  necessary  for  the 
workmen  to  reach  this  wall.  This  they  did 
by  erecting  a  staging  within  and  extending 
across  the  hatdiways.  Up  this  wall  in  each 
hatchway  is  a  pair  of  upright  gulderalls,  be- 
tween which  are  suspended  heavy  counter* 
weights,  which  slide  up  or  down  contrary  to 
tbe  action  of  the  elevator  cage.  One  crew  of 
men  after  anoflier  had  bo  erected  ttidr  atag- 
ing  and  performed  their  work.  Among  these 
various  workmen  were  plasterers,  who  s)las- 
tered  the  walls  of  the  shaft ;  carpenters,  who 
pat  In  tbe  window  eaalnga;  sheet  metal 
men,  who  pnt  In  Uie  metal  window  sills; 
glass  woikers,  who  put  the  glass  in  the  ftvmt 
watk;  palntm,  who  painted  the  window 
fnmes;  and  window  painters,  who  stained 
tbe  window  sashes,  each  of  whom,  including 
Gcddsmlth,  was  engaged  In  AoSng  a  necessary 
and  essential  part  of  Che  building.  Woridng 
almaltaneously  with  these  varlons  crews 
were  emidoyCs  of  defendant,  engaged  In  the 
constmctlon  and  Installation  at  the  eleva- 
tors. At  the  time  of  the  acddent  the  only 
elevator  which  had  been  Installed  by  defend- 
ant was  elevator  No.  5,  the  same  being  on 
the  extreme  right  hand  of  a  person  looking 
Into  tbe  hatchways  from  the  floor  space. 
Prior  to  the  day  of  the  accident  this  leva- 
tor bad  been  operated  and  used  by  defend- 
ant's employes  for  testing  the  same  and  for 
carrying  up  and  down  laborers  and  supplies 
in  connection  with  defendant's  work  on  this 
and  the  other  four  hatchways,  and  had  been 
mn,  on  the  day  of  tbe  accident  some  four 
or  five  hours  prior  thereto.  On  tbe  second 
day  after  being  so  employed  by  said  Weaver, 
deceased  went  to  the  seventh  story  of  said 
bnlldlng,  placed  one  end  of  a  plank  on  a  saw- 
horse  on  tbe  floor  space  opposite  hatchway 
-No.  5,  the  plank  extending  over  tbe  hatchway 
between  the  two  upright  goideralla  already 


referred  to,  through  the  open  lower  sash  of 
the  window  on  the  wall  side  of  the  hatchway, 
and  resting  on  the  lower  slU  of  said  saab, 
so  that  abont  two  feet  of  tbe  plank  projected 
out  of  the  window  and  over  the  alley,  sev- 
en stories  below.  On  this  board,  and  that 
particular  portion  thereof  so  extending  over 
tbe  alley,  as  aforesaid,  the  deceased  stood  and 
proceeded  to  paint  While  so  employed,  and 
witbont  any  previous  warning,  said  elevator 
descended,  and  at  the  same  time  the  said 
counterweights  ascended,  striking  the  plank 
from  the  underside,  causing  deceased  to 
fall  therefrom  to  tbe  alley  below,  resultU^ 
in  his  death. 

Tbe  deceased  left  a  widow  and  a  minor 
child,  who  made  claim  for  compensation  for 
his  death  under  tbe  Workmen's  Compensa- 
tion Act  (St  1917,  p.  831)  of  this  state, 
against  Arthur  Letts  and  0.  B.  Weaver,  as 
his  emidoyers,  and  against  the  Fidelity  ft 
Casualty  Company  of  New  York,  plaintiff 
herein,  their  Insurer.  The  Industrial  Acci- 
dent Commission,  accordingly,  on  March  26, 
191S.  awarded  compensation,  and  the  said 
Fidelity  &  Casualty  Company  of  New  York, 
pursuant  to  the  terms  of  Its  policy,  assumed 
liability  for  the  oitlre  award,  making  the 
payments  thereunder.  Thereafter,  Joining 
Letts  and  Weaver  as  idaintlfCs,  this  actlxm 
was  brought  by  tbe  Fidelity  *  Casnalty  Com- 
pany of  New  York  for  graeral  damages,  as 
herelnbefi>ra  set  ftnlh. 

There  was  a  demurrer  to  the  conqilalnt 
which  was  overruled.  In  its  answer  defend- 
ant denied  negUgence,  alleged  one  recovery — 
tbe  award  as  made  by  the  Industrial  Acci- 
dent Oommlssbm— pzeduding  any  other; 
that  deeeaaed  was  a  trespaasOT,  and*  at  moat 
a  mere  licensee;  charged  contributory  neg- 
llgnice;  and  further  alleged  Uut  the  acci- 
dent was  caused  by  the  negllgnce  of  the  de- 
ceased. On  the  trial,  Letts  and  Weaver  were 
dlsmlaaed  as  idalntllb.  miere  was  a  mo- 
tion for  nonsuit,  which  was  d«led.  There 
was  a  motion  for  a  new  trial,  which  was 
never  passed  uiran  by  the  trial  Judge,  and 
hence,  under  sectlui  660  <^  the  Code  of  Civil 
Procedure,  is  deemed  denied.  Tbe  aiveal 
here  Is  from  the  Jndgment  so  entered. 
■  Appellant  urges  as  a  basis  for  a  reversal 
of  tbe  judgment:  (1)  Excessive  damages 
given  under  the  influence  of  passion  or  prej- 
udice; (2)  Insufficiency  of  the  evidence  to 
Justify  tbe  verdict;  (3)  that  the  verdict  la 
against  law;  and  (4)  errors  of  law  occur* 
ring  at  the  trial.  It  also  spedflea  138  as- 
signments of  error. 

Referring  to  the  iK>lnt  made  as  to  exces- 
sive damages  given  nnder  the  influence  of 
passion  or  prejudice,  suffice  it  to  say  that  no 
evidence  npon  which  such  statement  is  based 
has  been  called  to  our  attention,  and  we  have 
failed  to  find  anything  In  the  record  from 
whldi  such  an  Inference  could  be  drawn,  or 
that  would  Justify  such  a  eoncludon. 
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II]  The  trial  court,  after  tnatmctlng  tlie 
jury  tbat  contributory  negligence,  tf  found, 
wonld  bar  recovery,  gave  certain  Instmctlons 
designated  as  "P,"  "Q,"  and  "K."  Appel- 
lant contends  that  the  verdict  of  tlie  jury 
was  In  "complete  disregard  of  the  foregoing 
Instructions,  and  against  tlie  law  declared 
thereby,"  and  ui^s  that  "these  instructions 
In  effect  required  a  verdict  for  defendant" 
Appellant  insists,  with  conmendable  vigor, 
that— 

"An  examination  of  the  evidence  wlU  show 
tbat  every  fact  on  which  these  instructions  were 
predicated  was  shown  without  conOict,  and  If 
BO  a  finding  of  contribntOTy  negligence  and  a 
cottseQaent  verdict  for  defendant  were  inevita- 
ble." 

There  Is  no  doubt  but  that  the  instructions 
referred  to  were  proper,  were  the  facts  as 
shown  by  the  evidence  in  this  case  such  as 
contended  for  by  appellant ;  but,  after  an  ex- 
amination thereof,  we  are  unable  to  agree 
with  its  statement  of  such  facts.  Beyond 
the  pale  of  successful  ccntradictlon,  we 
think,  the  record  shows  a  very  decided  con- 
flict on  erery  fact  upon  which  the  said  in- 
Btrncttons  were  predicated.  Upon  these  con- 
ditlona  there  was  no  disregard  by  the  Jury 
of  the  courfs  InstructttMis.  Thvn  was  evl- 
dmce  upon  which  the  said  instructions  were 
predicated,  and  which,  if  believed  by  the 
Jury,  would  have  sustained  a  verdict  for  de- 
fendant; bu^  the  jury  baving  settled  tbat 
conflict  In  fbvor  oi  the  plaintiff,  this  court 
cannot  now^  disturb  tba  'Judgment  based 
thereon.  Under  these  drcnmstances,  it  is 
obvious  that  discussion  of  the  question  as 
to  whether  instvuctionB  giv^  by  tbe  court, 
rli^t  or  wrong,  Iwcame  Uie  lav  <d  the  case, 
is  unnecessa^. 

[1.1]  The  next  point  ni^d  by  appellant 
is  that  of  contributory  negligenco  on  the  part 
of  deceased.  We  are  not  able  to  agree  with 
it  in  that  contention.  Tot  instance,  defend- 
ant ctmtends  that,  even  if  ItM  emtdoyte  bad 
seen  the  said  planlt,  they  would  have  no  Ut- 
Umatlon  tbat  they  might  injure  any  one  by 
moving  the  car.  But  we  are  compelled  to 
conclude  that  the  very  t&ct  of  the  known 
presence  of  the  plank  across  the  shaft  was 
notice  to  defendant  for  further  Investigatloiv 
of  that  fact,  and  snch  an  Investigation 
would  have  disclosed  the  presence  of  de- 
ceased on  the  outer  end  thereof,  as  before 
stated.  It  is  also  contended  by  defendant 
that  there  was  an  agreement  between  the 
employers  that  workmen  should  not  use  the 
shaft  vrithout  notifying  the  foreman  of  de- 
fendant. But  assuming  such  to  have  been 
the  'case,  notice  of  that  arrangement  must  be 
ehown  to  have  been  given  to  deceased. 
There  is  not  one  word  of  evidence  that  this 
was  done.  The  rule  is.  as  we  understand 
it,  that  an  agreement  as  to  the  manner  of 
doing  work  by  an  employer  is  not  binding  up- 
on the  employA  unless  the  existence  of  sndi 


is  bronght  home  to  him.  Alabama  Midland 
a  Co.  V.  McDonald,  112  Ala.  216,  20  South. 
472;  Brown  v.  Loulavlllei  etc.,  R,  Co.,  Ill 
Ala.  275,  19  South.  1001;  Atchison,  T.  &  8. 
F.  By.  Ga,  Plunkett,  25  Ean.  18S.  We 
are  not  Informed  of  the  existence  of  any  role 
of  law  which  made  It  necessary  for  dece- 
dent to  anticipate  and  guard  against  negligent 
acts  of  defendant  Morgan  v.  Bobinson  Co., 
157  Cal.  S48,  107  Pac.  695,  and  cases  there 
cited ;  Herold  v.  Mathews,  179  Pac.  414.  Al- 
though by  looking  up  the  shaft  and  seeing 
the  plank,  defendant's  employes  could  not 
see  the  man,  still,  in  contemplation  of  law, 
the  man  being  where  he  was,  was  within 
the  shaft,  and,  as  already  seen,  can  and 
further  Investigation  wonld  have  dIs<Sosed 
his  position  at  the  place  stated.  At  any  rate, 
we  are  satisfied  that  the  qnestlffii  as  to 
whether  or  not  deceased  was  guilty  oi  con- 
tributory negligence  In  being  on  the  outer 
end  of  the  plank,  and  as  to  whether  or  not 
his  being  there  was  such  as  to  endanger  his 
safety,  was  one  for  the  Jury.  McKune  t. 
Santa  Clara,  etc,  Co.,  110  CaL  4S0,  42  Paa 
060;  Seller  v.  Market  Street  By.  Ca,  139 
Cal.  268,  72  Pac.  1006;  Herbert  v.  S.  P.  Co., 
121  CaL  227,  53  Pac.  651;  Fox  Oakland, 
etc..  By.  Ca,  118  Cal.  65,  50  Puc  25.  62  Am. 
St.  Bep.  216;  Loftus  v.  P.  B.  By.  Ca,  108 
Cal.  464,  137  Pac.  34. 

(4]  Appellant's  next  contention  is  that  de- 
cedent was  not  its  employ^,  but  was  the  em- 
ployfi  of  an  independent  cmtractor,  and  tbat, 
being  such,  be  was  a  trespasser  in  ttie  abaft 
at  the  time  of  the  accident,  or  at  the  most 
a  mere  licensee,  to  whom  defendant  owed  no 
duty,  ezc^t  that  of  bxA  wantoidy  Injurii^ 
him.  Confinnted  with  the  record  before  na, 
we  tiiink  this  contention  without  merit 
When  we  take  into  consideration  the  fact 
tbat  in  the  oiuutractioD  of  a  modem  bnMnesa 
block— and  the  Broadway  Department  Store 
building  of  Los  Angeles  is  sndi  a  block — 
there  are  required,  including  many  others, 
such  artisans  as  plasterers,  carpenters,  glass 
men,  sheet  metal  men,  and  interior  finish 
men,  aU  at  whom,  accordiiv  to  tbe  evidence 
her^  had  necessary  work  to  do  on  the  sontb 
wall  of  this  bnildlng,  and  were  under  con- 
tract to  do  snch  work,  we  are  at  a  loss  to 
understand  by  what  line  of  reasoning  a  con- 
clusion can  be  arrived  at  that  the  employes 
of  defendant  (also  Just  as  essential  In  dieir 
part  of  the  construction  of  such  a  block) 
were  doing  a  more  necessary  work,  and  a 
work  of  such  Importance  that  tbe  other  con- 
tractors and  their  employes  could  lie  treated 
as  trespassers.  Bow  any  one  reading  this 
record,  not  to  say  anything  of  those  who  saw 
the  witnesses  and  heard  th^r  testimony, 
would  arrive  at  any  other  conduslon  than 
that  both  before  and  after  the  time  of  tbe 
ill-fated  accident  several  workmen  were  con- 
tinually engaged  in  work  In  the  elevator 
shaft  or  batchwaya*  In^udlng  tbe  one— N<k 
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6 — In  which  was  the  elerator  that  caused  th« 
accident,  that  no  less  than  seven  men  were 
working  in  this  very  hatchway  on  the  day  of 
the  accident,  and  further  that  this  fact  was 
known  to  defendant  during  all  of  said  time, 
we  are  enable  to  understand. 

[I,  8]  Defendant  asks  what  more  It  ooold 
have  done  than  it  did  for  Goldsmith's  pro- 
tection. From  the  record  before  us  we  are 
justified,  we  believe,  in  suggesting  that  the 
answer  to  that  inquiry  is  that  it  does  not  ap- 
pear that  anything  was  done,  or  any  precan- 
tlon  taken  by  defeaidant,  for  the  safety  of 
deceased.  Indeed,  it  appears  that  the  things 
-which  ordinary  ■  prudence  would  have  sug- 
gested were  omitted.  Not  even  was  the  pres- 
ence of  the  board  in  the  liatchway  investi- 
gated, nor  was  the  bo^rd  removed.  Notwith- 
standing the  fact  that  other  men  than  de- 
ceased were  actually  working  in  this  very 
hatchway  at  the  time,  to  ^defendant's  knowl- 
edge, no  warning  was  given.  This  in  it- 
self constituted  negligence  which  deceased 
ooidd  not  antidpate,  and  which,  under  the 
lav  and  the  evidence  as  discIosiBd  here,  he 
did  not  assume.  'The  authorities  seon  clear 
■  *  *  that  an  employe  voluntarily  pat- 
Hag  himself  in  a  place  of  duiger  does  not 
thereby  necessBrlly  assume  the  risk  of  In- 
Jury  from  the  want  at  care  of  his  employer." 
If  organ  v.  Boblnson  Co.,  supra. 

[7-f]  Appellant  next  uxgw,  throughout 
some  3T  pages  of  Its  opening  brief,  the  point 
that  the  plaintiff  corporation  has  no  1^1 
capacity  to  sue  In  this  case.  It  la  also  urged, 
amn^c  ofJier  things,  that  there  is  no  proof 
that  a  lawful  claim  was  made  *^  conform- 
ity irith  Uiw" ;  that  In  the  proceedings  had 
before  the  industrial  accident  commission  un- 
der the  Workmen's  Oompensatlon  and  Safe- 
ty Act  defendant  was  not  called  upon,  to  con- 
test the  question  as  to  whetlier  or  not  the 
claim  was  a  lawful  one,  and  whether  or  not 
a  legal  Ilubillty  existed  on  the  employer's 
part;  that,  If  the  awtird  of  the  commission 
Is  made  binding  and  conclusive  by  the  terms 
of  the  act,  then  the  provisions  are  unconstl- 
tutional,  and,  conversely,  if  the  award  Is  not 
binding,  then  no  foundation  was  laid  for 
plaintiff's  right  to  sue,  because  there  was  no 
other  evidence  offered;  that  the  provisions 
of  said  act  in  qnestlon  violate  specific  Injunc- 
tions of  the  Constitution  of  this  state,  and 
infringe  also  specific  provisions  of  the  Four- 
teenth Amendment  to  the  Constitution  of 
the  United  States;  that  the  provisions  of 
said  act  authorize  a  double  satisfaction  for 
the  same  tort;  that.ttie  act  contains  more 
than  one  subject ;  and  that  the  right  of  sub- 
rogation Is  not  expressed  In  Its  title.  We 
think,  however,  that  the  mere  mention  of 
these  contentions  will  serve  to  make  obvious 
their  lack  of  merit.  The  constitutionality  of 
the  Workmen's  Compensation  and  Safety  Act 
has  been  upheld  by  the  Supreme  Court  of 
this  state  in  the  cast  of  Western  Indemnity 


Co.  T.  Pnisbury,  ITO  Cal.  686,  151  Pac.  398, 
and  practically  aU  of  the  foregoing  objec- 
tions decided  contrary  to  the  contention  ot 
appellant  here.  The  fact  that  the  act  does 
not  specifically  mention  the  matter  of  the 
subrogation  of  the  employer,  or  his  insur- 
ance carrier,  to  the  rights  of  the  injured  ran- 
ploye,  or.  In  the  case  of  death,  to  the  rti^hts 
of  the  heirs  or  personal  representatives*  we 
think  is  Immaterial.  All  that  the  act  itself 
does  Is  to  provide  that' the  payment  of  com- 
pensation shall  be  contingent  upon  the  subro- 
gation of  the  employe,  or  his  insorance  car- 
rier, to  the  rights  of  the  injured  employ^. 
This  Is  a  mere  incident  to  the  liability,  or 
to  the  payment  of  compensation,  and  is  In- 
dnded  In  the  general  language  of  the  title 
of  the  act,  and  especially  of  that  portloil  of 
the  title  providing  for  the  creation  of  a  lia- 
bility. "The  right  to  subrogation"  is,  we 
think,  included  within  that  portion  of  the 
title  of  the  act  which  rsads:  *  *  •  Pro- 
viding the  means  and  methods  of  enf<ffclng 
sndi  UaUIttr."  "Snbragatton,"  under  these 
condltlona.  Is  cm  of  Hie  essentia  steps  neces- 
sary to  tike  enforcement  of  such  liability,  and 
embraced  within  the  title  of  ttna  act  Doss 
not  this  4uesUon  of  subrogation  oome  within 
tihe  parriew  of  legitimate  inquiry  made  by 
any  person  off  ordinary  Intelligence?  Would 
not  sodi  a  person  naturally  be  led  to  ask 
such  questions  as  tbe  following:  What  em- 
ployers are  compeDsatedf  Under  what  dr- 
cnmstancesT  Uptn  what  conditions?  What 
rights,  if  any,  do  the  emplc^ers  sazrender  or 
acquire  1^  reason  ctf  their  havtpg  to  compm- 
sate  their  emplivCs?  What  are  Ote  methods 
by  which  the  compensation  is  made  to  Inure 
to  the  benefit  of  the  employe?  We  think  the 
answer  to  our  own  query  mast  be  In  the  sf- 
flrmative;  for,  certainly  ell  of  the  foregoing 
hypottietical  questions  are,  undoubtedly,  ger- 
mane to  the  purpose  upressed  in  the  title, 
dtadons  might  be  multiplied,  but  the  follow- 
ing will,  in  our  (pinion,  serve  to  support  our 
present  conclusions:  In  re  Schuler,  167  CaL 
282,  189  Pac.  686,  Ann.  Cas.  1915C,  706;  In 
re  Maglnnls,  162  Gal.  200. 121  Pac.  723 ;  Mat- 
ter of  Tun  Quong,  169  CaL  608,  114  Pac.  835, 
Ann.  Cas.  1912G,  969;  Anglo-Gallfomlan 
Bank  V.  Field.  146  Gal.  644,  80  Pac.  1080: 
Gteske  V.  County  of  San  Joaquin,  109  Cal. 
489.  42  Pac.  446;  Kings  County  v.  J^^nson, 
104  Cal.  106,  37  Pac.  870;  People  v.  Supe- 
rior Court,  100  CaL  106,  84  Pac.  492;  San 
Francisco  v.  Eleman,  98  Cal.  614,  33  Pac. 
720;  Ex  parte  Llddell,  93  Cal.  633,  29  Pac. 
251 ;  Francals  v.  Somps,  92  CaL  603,  28  Pac. 
692;  Da  vies  v.  Los  Angeles,  86  CaL  37,  24 
Pac.  771;  Abeel  v.  Clark,  84  CaL  226,  24 
I^c.  SS3;  Maasadiusetts,  etc.,  Co.  v.  San 
Prandsco,  etc.,  By.  Co.,  178  Pac  974 ;  Stack- 
pole  V.  Padflc  Gas  A  EHectrlc  Oa,  US  Fae. 
S54. 

Appellant  urges  next  that  the  court  erred 
in  ^vlng  certain  lnstmdi<»u  requested  by 
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plalntlfla,  and  In  refostng  to  glre  certain 
otber  InstrnctlODs  requested  by  defendant 
With  this  contention  we  are  not  able  to  agree. 
Having  read  every  Inatmction  glren,  as  well 
as  every  reauested  Instruction  denied,  we 
are  of  the  opinion:  (1)  That  the  instructions 
given,  objection  to  which  Is  urged  by  appel- 
lant here,  were  ample,  and  as  favorable  to 
defendant — as  disclosed  by  the  record — as 
they  properly  could  be  od  the  questions  pre- 
sented. This  is  especially  and  obviously  so, 
we  think,  when  the  instructions  objected  to 
are  considered  with,  and  in'  the  light  of,  the 
other  instructions  given.  (2)  As  to  those  de- 
nied, some  were  based  upon  a  view  of  the 
case  absolutely  unsupported  by  the  evidence, 
and  therefore  erroneous  as  a  matter  of  law, 
while  others  had  already  been  covered  by  In- 
structions given  at  defradanf s  request,  and 
also  by  the  general  instmctlcnis  given  by  the 
court 

The  remaining  points  niged,  we  flilnk, 
need  not  be  etmaldered. 

In  our  opinion  the  evidence  is  sufficient  to 
support  the  verdict,  and  the  verdict  and  Judg- 
mmt  based  therew  ar^  and  mcb.  la,  accord- 
ing to  law. 

Judgment  affirmed. 


We  concur: 
SLOAMXV  J. 


FXNI.ATSON,     P.  J.; 


(tt  0*1.  App.  TC« 

8WAIX  et  aL  T.  LOS  ANGBLSS  COUNTY 
ctaL  (Civ.  2082.) 

(District  Court  of  Appeal,  Seoond  District,  Di- 
vision 2,  CallComia.   Aug.  10, 

1.  HiOHWATB  ^»90— CoNnmnroirAZJTr  or 

BOAD  DIBTBXCT  WPBOVBICBRT  ACT, 

Hie  road  district  improvement  act  of  1907 
held  not  onconstitntional  as  not  providing  an 
t^portanity  for  a  property  owner  within  a  dis- 
trict to  raise  objection  concerning  the  size  of 
the  asBessmcnt  district  or  tiie  indusion  of  his 
proper^  therdn,  In  view  of  section  S. 

2.  HiGHWATa  «s»90— Road  disibict  act  not 

TTWOOWSTITUTIOWAI,  UT  HOT  BBQUZBUro  DB- 

iKBHUiATiOH  or  BBmBms. 
The  toad  district  improvenwnt  act  of  1907 
Md  not  UDConstitntlonal  as  falling  to  make  ex- 
press provisioa  for  determining  benefits  as  a 
condition  for  indnding  territory  within  the  dis- 
trict 

8.  HiOHWATS  «=390— Road  distbiot  act  hot 
UBConffrrnmoHAL  in  assbbbiho  PBOPJtBrr 

ACOOBDinO  TO  VALUB. 

The  road  district  improvement  act  of  1907 
held  not  nnconatitutional  in  permitting  the  as- 
sessment of  property  within  a  disMct  formed 
under  It  according  to  Its  value,  rather  tlian  ac- 
eordlng  to  benefits  conferred. 


4.  BviDBHCB  ^ss>83{4)— Pbbsuicfitoh  or  DB- 

TKBUHATIOH  OB  BBHBrTTS  BBOH  ZHCLTISIOH 
or  IAHD8  UT  BOAD  DXSTUCT. 

It  wOl  be  presumed  from  the  actitm  of  a 
board  ei  county  supervisors  in  including  lands 
in  a  road  improvement  district,  formed  under 
the  road  district  Improvement  act  of  1907,  that 
the  board  determined  that  all  the  lands  indnded 
would  bebmefited. 

6.  BlOHWATS  ^990— FlKDIKG  OB  BBIfBnTB 
TO  LAHO  mOLViSXO  XH  BOAD  nSIBKr  HOT 
KBVIEWED. 

When  Jurisdiction  is  given  to  a  board  to  pass 
on  the  question  of  benefits  to  land  from  its  In- 
daslon  in  a  road  improvranent  district  the 
courts  will  not  disturb  their  finding  unless  there 
appears  a  clear  abuse  of  discretion. 

6.  HlOHVATS  ^990  —  DiaCBBTXOH  or  BOABD 
AS  TO  1KOLU8I0W  OT  UHD  XH  IMPBOVBMBIIT 

DI8TBI0T. 

The  only  limitation  on  the  power  of  a  board 
•of  supervisors  as  to  the  indusion  of  land  wiUiln 
a  road  improvement  district  is  that  its  exercise 
of  discretion  must  not  be  arbitrary,  and,  if  the 
conditions  are  so  unreasonable  as  to  outrage  a 
common  sense  of  fairness,  the  courts  may  inter- 
fere. 

7.  HlOHWATS  ^=390— iKCLUaiON  OB  ZAND  KH 
nCFBOVElCXITT  DZ8XBICT  HOT  OBVIOOa  ABUBB 
or  DI8CBBTI0N. 

The  inclusion  of  farm  lands  within  a  road 
improvement  district  formed  under  the  road 
district  improvement  act  of  1907,  as  lands  to  be 
benefited  by  the  proposed  improvement  Md  not 
an  obvious  abuse  of  discretion  by  die  board  of 
supervisors  of  the  county. 

8.  HiOBWATB  <S=>90— SunmesiOH  to  juBxa- 

DICTION  or  board  to  DBlBBinHB  HBC9BS8ITT 
BOB  UFBOVlMBHTa. 

Where  owners  of  tana  lands  filed  no  written 
protest  to  organization  of  a  road  improvemmt 
district  under  road  district  improvement  act  of 
1907,  and  made  no  objection  to  inclusion  of  their 
lands,  they  must  be  deemed  to  have  submitted 
to  Jurisdiction  of  supervisors  of  count?  in  de- 
termining necesadty  for  Improvanents. 

Appeal  from  Superior  Court,  Los  Angetes 
County;  John  M.  Torb;  Judge. 

Action  by  William  Swall  and  another 
against  the  County  ot  Los  Angles  and  othm. 
From  Judgment  of  dlamtssal,  plaintiffs  ap- 
peaL  Affirmed. 

Milton  K.  Young,  of  Los  Angeles,  and  W. 
W.  MlddlecofF,  of  Vlsalia,  for  appellants. 

A.  J.  HIU,  County  Counsel,  Edward  T. 
Bishop,  Deputy  County  Counsel,  and  F.  C. 
Austin,  all  of  Iios  Angeles,  tor  reqwndents. 

SliOANE,  J.-  The  plaintiffs  brought  tbia 
action  in  tb»  mperior  court  of  the  county  nt 
Lob  Angeles  for  tiie  purpose  of  avoldlDg  a 
special  assessment  against  flielr  land  for  Qie 
construction  <tf  cement  curbs  and  stdevalka 
xmA&e  the  "Road  District  Improvoneat  Act 
of  1907"  (St  1907,  p.  806).   The  defendants 
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denrazred  to  tba  complaint  on  Uie  groiuiA  of 
Its  taunffidency  to  Btate  a  cause  of  actl<Hi. 
Tbe  demnner  was  anstalned,  and,  plalntUEa 
declining  to  Bm«id,  Jndgmoit  of  dlgmlaaal 
was  rendered.  Plaintiffs  have  appealed  on 
tbe  Judgment  roll. 

The  gnninds  of  attack  upon  the  asrnss- 
ment,  on  which  fbe  sufficiency  of  the  com- 
plaint depends,  are  tbe  all^atlons :  (1)  That 
tbe  lands  of  plaintiffs  derive  no  benefit  what* 
ever  from  the  curbs  and  sidewalks,  but  that, 
on  the  contrary,  the  lands,  being  Winning 
lands,  are  Injured  by  the  curbs  and  8lde> 
walks;  (2)  tha€  no  allowance  was  made  for 
the  difference  In  benefits  which  would  acorue 
to  the  several  parcels  of  land  in  the  district, 
and  that  the  supervisors  particularly  disre- 
garded the  question  of  benefits  with  refer- 
ence to  the  prt^erUes  of  the  plaintlfFs ;  (3) 
that  the  estimated  burden  of  the  tax  levied 
and  to  be  levied  under  the  assessments  close- 
ly approximates  the  present  assessed  value 
of  the  land,  and  amounts  to  confiscation ;  and 
(4)  that  the  road  district  Improvement  act  of 
1907  is  unconstitutional. 

[1-3]  Taking  up  first  the  question  of  the 
CMistitutlonaUty  of  the  act :  Appellant  does 
not  very  clearly  indicate  In  what  respect  the 
provisions  of  the  road  district  improvement 
act  in  question  are  violative  of  any  consti- 
tutional ri^t.  He  objects  that  the  act  no- 
where provides  an  opportunity  for  an  owner 
of  pr<^rty  within  a  district  to  raise  an  ob- 
jection concerning  the  size  of  the  assessment 
district  or  the  Inclusion  of  his  property  there- 
in. This  objection  seems  to  be  sufficiently 
met  by  section  0  of  the  act,  which  provides 
for  a  hearing  of  objections  of  landowners, 
and,  eq;>eciflcaUy,  that — 

"In  the  order  of  the  hearing  shall  be  heard 
■□ch  objectionB  as  shall  be  made  to  the  boand- 
aries  of  the  district  as  set  forth  in  the  resolatlMi 
of  intention.  Objections  to  the  grades  or  to  the 
boundaries  of  the  district  may  be  made  by  an 
owner  of  land  lying  within  the  district  upon  the 
hearing  without  any  written  statement  ot  the 
same." 

We  do  not  understand  ttiepenulsslott  grant* 
ed  by  this  section  to  landowners  to  file 
written  objection  to  ordering  of  the  work  as 
an  entirety,  to  be  a  limitation  upon  filing 
other  objections,  but  to  provide  a  means  by 
iriii(A  a  majority  of  the  landowners  may  ea- 
tirely  Uock  further  proceedings.  Thomas  v. 
Pridham,  171  CaL  98,  158  Pae.  933.  Just 
what  may  be  included  in  the  objections  to 
the  boundaries  of  Qie  district  under  section 
5  is  not  Indicated,  but  It  might  reascmably 
embrace  an  objectkn  to  tiie  Incluslcsi  ot  sp^ 
dflc  land  aa  the  ground  that  It  was  not  ben- 
efited by  the  proposed  Improvement  In 
d^iylng  a  rAearing  In  lAomas  f.  Fridbam, 
supra,  the  court  says : 

"While  the  right  of  protest  in  writing  is  lim- 
ited to  owners  of  record  as  defined  in  the  section, 
this  limitation  does  not  prevent  all  Interested 


persona  Qndnding  fhoas  not  owners  of  my 
wd)  from  appearing  before  the  board  of  saper* 
visors  and  voicing  their  objectionB." 

As  to  the  violation  of  any  constitutional 
right  in  fttiUng  to  make  express  provision 
for  determining  benefits  as  a  c<niditi<m  of 
including  territory  within  the  district,  the 
District  Court  of  Appeal,  in  the  case  of 
Hunt  V.  Manning,  24  CaL  App.  44,  140  Pac 
89,  In  passing  on  this  precise  point,  says : 

"The  act,  It  Is  tme,  does  not  provide  that  In 
determining  the  boundaries  of  the  assessment 
district  the  board  of  supervisors  shall  include 
only  property  which  it  is  considered  will  be 
benefited  by  the  public  work,  bat  attention  is 
called  to  no  authority  holding  that  such  a  pro- 
vision is  essential  to  the  validity  of  such  a  stat- 
ute. As  the  power  to  spedally  tax  in  the  man> 
ner  proposed  by  this  act  can  only  be  exerdsed 
upon  the  theory  that  benefits  will  accme  to  the 
property  affected  thereby,  tiie  presumptimi  of 
good  faith  and  fair  adion  that  accompanies  the 
acts  of  public  officers  Is  entitled  to  he  indulged, 
and  It  tiien  must  be  assumecl  that  the  board  of 
BuiMrvisors  properly  considered  and  determined 
that  all  of  the  property  induded  within  the  es- 
tablished district  would  receive  benefits  from  tiie 
doing  of  the  work.** 

Furthermore,  it  Is  held  In  Thranas  r.  Prid- 
ham,  supra,  that  this  road  district  improve- 
ment act  Is  not  unconstitutional  in  permit 
ting  the  assessmrat  ot  property  within  the 
district  formed  under  it  according  to  its  val- 
ue, rather  than  in  accordance  wltii  the  bene- 
fits conferred.  This  covers  lUl  tiw  points 
raised  by  oroellonts  oa  the  constltationaUtT 
of  the  act 

[4,  B]  The  auction  that  Ihe  pn^rty  was 
not  benefited  by  the  improvem^t  does  not 
aid  the  complaint.  For  the  reasons  hweto- 
fore  stated,  under  the  rule  laid  down  in  Hunt 
V.  Manning,  supra,  it  will  be  presumed  from 
the  action  of  the  board  In  indndlng  these 
lands  in  the  district  tiiat  th%y  determined 
that  all  the  lands  so  induded  would  be  bene- 
fited. And  It  is  well  settled  that  when  Jurl»- 
diction  is  glvoi  to  a  board  to  pass  upon  the 
question  ot  benefits,  the  courts  will  not  dis- 
turb their  finding,  unless  there  appears  a 
dear  and  palpable  abuse  of  sudi  discretion. 
Quoting  fr<nn  Duncan  v.  Bamish,  142  Cal. 
686,  76  Paa  661,  we  find  this  expression  of 
tbe  rule: 

"It  Is  true  that  local  assesamenta  are  said  to 
be  imposed  on  the  theory  that  the  property  ad- 
jacent to  the  Improvements  recdves  special  ben- 
efit therefrom.  But  this  is  u  matter  which  is 
for  the  determination  of  the  legislative  authority 
of  the  state,  acting  through  Its  estabiiahed  agen- 
des  for  tbe  government  of  political  subdivisions, 
or  dlrectiy  by  the  Legislature  of  tiie  state,  as 
that  body  may  see  fit  It  is  enough  for  the  local 
property  owner  that  he  has  a  rl^t  to  be  heard 
before  tiie  dty  cooncil  upon  the  question,  by  fil- 
ing a  petition  of  remonstrance,  in  tbe  proceeding 
prescribed  by  law,  setting  fortii  his  reasons  why 
Che  improvement  should  not  be  made. '  *  *  • 
Stats.  1891,  196;  French  V.  Barber  Asphalt 
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PaT.  Co.,  181  U.  S.  324  [21  Sup,  Ct  625,  45 
L.  Ed.  879];  Spencer  v.  Merchant,  125  U.  S. 
345  [8  Sup.  Ct  921,  31  L.  Ed.  763] ;  Brown  t. 
Drain.  187  U.  S.  635  [23  Sup.  Ct.  842,  47  L. 
Ed.  343].  •  •  •  In  Brown  v.  Drain  [C.  C] 
112  Fed.  582.  the  plalntifE  aued  the  street  an- 
perinteodent  and  city  treaaurer  ot  Loa  Angelea 
to  obtain  a  decree  declaring  Invalid  the  local 
assessment  for  a  street  improvement  and  to 
quiet  his  title  to  the  land  assessed.  The  Circuit 
Court  of  the  United  States  in  that  case  held  that 
the  offer  of  the  plaintiff  to  allege  and  prove  that 
the  benefits  accming  to  his  property  from  the 
Improvements  did  not  exceed  $2,000,  whereas  the 
aaseasment  was  over  $6,000,  was  wholly  imma- 
terial, and  that  these  facts  would  not,  if  alleged 
and  proven,  affect  the  validity  of  the  proceed- 
ings; the  position  of  the  court  being  that  the 
determination  of  the  dtj  coundl  on  that  sub- 
ject, under  the  street  work  Act,  was  eiclusive. 
This  case  was  appealed  to  the  Supreme  Coart  of 
the  United  States,  and  the  decision  was  affirmed 
by  that  court  on  the  authority  of  Frendi  v.  Bar- 
ber Asphalt  Pav.  Co..  181  U.  S.  824  [21  Sup.  Ct 
625.  45  L.  Ed.  87d],  and  the  other  like  cases 
above  cited.  *  •  •  The  question  may  there- 
fore be  couridered  as  abaolntdy  Mttled,  and 
the  dedslon  In  the  Nwwood  Case  CI72  U.  S. 
269,  19  Snp.  Ct  187,  4S  L.  Ed.  448],  aa  ttkof 
oughly  dlamdited,  although  not  expready  over* 
ruled." 

The  farther  allegation  ot  the  complaint, 
tbat  the  asaessment  was  levied  upon  the 
lands  of  appellants  withont  reference  to  any 
ascertainment  of  the  boieflts  to  be  derived 
by  such  lands  from  the  tmprovonents,  does 
not  entitle  them  to  relief,  for  the  reason  tbat 
the  assessment  is  authorized  ander  the  act 
in  question  according  to  the  .value  of  the 
property,  rather  than  In  accordance  vrlth  the 
beneflts  conferred.  As  already  pointed  ont, 
the  validity  of  the  ad  valorem  assessment  un- 
der this  road  district  Improvemrat  act  is 
uphi^d  in  Thomas  t.  Pridham,  supra.  In 
Emery  t.  San  Frandsco  Oas  Co.,  23  Cal.  346, 
ttie  court,  spiking  through  Bir.  Justice  Savr- 
yer,  says: 

"The  result  ot  onr  Investigation  is  that  there 
la  no  restriction  Jta  oar  Constitution  upon  the 
power  of  the  Leglalatare  to  Impose  aasessmenta 
to  defray  the  expoises  of  public  improvement  in 
the  nature  ot  grading  and  planking  streets,  up- 
on the  property  supposed  to  be  benefited  thereby 
in  any  district  designated  by  the  Legislature,  or 
the  proper  officers  of  municipal  governments  act- 
ing under  the  authority  of  law.  and  that  it  is 
authorized  to  apportion  the  amount  to  he  raised 
according  to  value,  according  to  the  benefits  re- 
ceived. In  proportion  to  frontage  or  the  snper^ 
fldal  contents,  or  to  adopt  any  principle  of  ap- 
portfonmoit  tiiat  can  be  referred  to  the  graeral 
aovareign  right  of  taxatiuk" 

Undo-  tlie  a<i  In  qneatipD  here  the  ad 
valorem  assesament  was  provided  for. 

[f-l]  There  is  one  limitation  on  the  power 
of  the  supervisors,  or  whatever  board  Is  In- 
trusted with  the  discretion  to  form  an  Im- 
provement district  and  determine  the  lands 
to  be  Included  therein.  The  discretion  grant 


ed  is  not  arbitrat7.  If  the  conditions  shown 
by  the  record,  or  coming  within  the  judicial 
knowledge  of  the  court,  are  so  onreasonahle 
as  to  outrage  the  common  sense  of  fairness 
and  justice,  the  courts  may  interfere.  Spring 
Street  Co.  v.  City  of  Los  Angeles.  170  CaL  24, 
148  Pac.  217,  L.  E.  A.  1918E,  197;  Lent  v. 
TUlson,  72  Cal.  404,  429,  14  Pac.  71;  Iowa 
Pipe  &  Tile  Co.  v.  Callanan,  125  Iowa,  358, 
101  N.  W.  141,  67  L.  B.  A.  408,  106  AnL  St. 
Rep.  311,  3  Ann.  Cas.  7.  An  attempt  against 
the  will  of  the  owners  to  curb  and  iddewalk 
a  remote  and  unoccupied  Quarter  section  of 
land  in  the  sagebrush,  and  levy  assessmoits 
therefor  in  excess  of  the  value  of  the  proper^ 
tr,  would  be  open  to  attack,  irrespective  at 
the  closest  adherence  to  the  fbrms  of  law  pro- 
viding for  such  "improvanoit,"  unless  the 
owners  had  d^t  upon  their  rights  and  were 
^topiied  ther^y.  Appellants  here  rely  upoa. 
some  such  condition,  in  alleging  In  their  com- 
plaint that  their  lands  are  fanning  lands, 
used  and  acquired  solely  for  fiirming' pop* 
poses;  that  only  four  CEUuilles  are  residing 
thereon;  fliat  the  construction  of  the  in^ 
provements  are  of  no  hraeflt,  but  a  detrimait 
to  their  property*  reason  of  Impeding  in- 
gress and  egress  to  and  from  the  same ;  and 
that  the  aggregate  of  the  assessments-  will 
amount  to  86^842.70  Upon  lands,  the  assessed 
value  of  which  only  amounts  to  86,380.  It 
does  not,  however,  appear  from  tiie  facts 
pleaded,  nor  fran  the  record  twssoited,  that 
the  Burronndlngs  and  conditions  of  these  and 
other  lands  of  the'  road  improvemait  dl»- 
trlct  In  question  are  sudi  as  to  show  the  ac* 
tlon  of  the  Bupervlson  an  obvious  abuse  of 
discretion.  In  including  them  In  the  district 
as  lands  to  be  benefited  by  the  proposed  Im- 
provement. And,  moreover,  it  does  not  ap- 
pear that  appellants  filed  any  written  protest 
to  the  organization  of  the  district,  or  made 
any  objection  to  the  inclusion  of  their  lands 
therein.  They  must  be  deemed  to  have  sntv- 
mltted  themselves  to  the  Jurisdiction  of  thd 
board  of  supervisors  In  the  determination  of 
the  necessity  for  the  improvements  for  which 
the  district  was  organized.  Duncan  v.  Ram- 
ish,  supra;  United  Real  Estate,  etc.,  Co.  v. 
Barnes,  159  Cal.  242,  113  Pac  167;  DiUing- 
hara  V.  Welch  (SupJ  178  Pac.  612. 

We  find  nothing  In  the  authorities  cited 
by  appellant.  In  so  far  as  they  apply  at  all 
to  the  conditions  presented  on  this  appeal, 
inconsistent  with  the  condodons  indicated 
in  this  tq)inion.  The  citations  to  United 
States  Supreme  Court  decisions,  referred  to 
us  by  appellant  In  lieu  of  a  closing  brief,  not 
previously  cited — Myles  Salt  Co.  v.  Commit 
sloners.  239  U.  S.  478,  36  Sup.  Ct  204,  60 
L.  Ed.  392,  L.  R.  A.  1918E.  190;  Houck  v. 
Little  River  Drainage  District,  239  U.  S.  254. 
36  Sup.  Ct.  58,  60  L.  Ed.  266 ;  and  Fallbrook 
Irrigation  District  v.  Bradley.  164  U.  S.  112, 
17  Snp.  Ct.  66.  41  L.  Bd.  360— go  no  further 
than  to  hold  t^at  the  courts  win  review  the 
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^Uscretlon  of  the  local  board  to  whom  author- 
ity to  act  in  the  premises  has  been  delegated 
cmly  in  fbe  event  ot  palpably  arbitrary  and 
plain  abuse;  as,  for  example,  the  Incloston 
«t  lands  in  a  drainage  or  IrrlgatlQH  district 
which,  from  th^  tc^graphlcal  sltnatlim, 
could  not  be  drained  or  irrigated  by  the  pro* 
posed  system. 
The  ludgmoit  is  affirmed. 


We  nmcnr: 
AS.  J. 


FINLATSON,  P.  J.;  THOM- 


AS Cat.  App.  72S) 

BAHR  V.  BRANSTETTBB  et  al.   (GW.  2008.) 

(District  Goart  of  Appeal,  Thiri  District,  Cal- 
tfomia.   Aug.  16^  19ia) 

1.  Appeal  urn  xbsob  4s>219(2)— Fmnnros 

HOT  OPKlt  TO  ATTACK  VOB  nSST  TXUX  ON  AP- 
PEAL. 

In  an  action  involTing  disputed  water  rights, 

where  plaintiff,  ia  referring  to  d^eudants*  (Htch, 
stated  that  they  cleaned  it  out  or  repaired  It, 
and  thnt  diey  tamed  in  water,  etc,  a  finding 
that  defendants  turned  into  the  ditch  more  than 
a  certain  amoont  of  water  and  thereby  caused 
the  lands  of  plaintiff  to  be  overdowed,  etc,  is 
not  open  to  attack  for  the  first  time  in  the  ajn 
pellate  coort  on  ground  that  plaiotiCrs  testimo- 
ny that  "they"  did  certain  acts  did  not  refer 
to  defendants. 

2.  Watkhs  Ann  wateb  ooubsbb  «s»1(Q(8>— 

FlRDINa  AS  TO  AMOUNT  OF  WAXn  TTBBO  IE 
IBBIOATIOn  WABBANTGn. 

Eridence  M4  to  warrant  a  finding  that 
121.8  inches  of  water  was  all  that  had  been 
aaed  hy  deflendants  In  the  tnrigatfan  of  thcdr 
lands. 

5.  Appeal  aitd  ebbob  «=3>1011(1)— Vmonros 
or  ruoflE  on  GOiriucnira  iTjranGB  oon- 
tbolueg. 

In  an  acti<m  tried  to  tihe  court,  findings  on 
conflicting  eridence  are  controlling  on  appeal 

4.  Watebs  and  wateb  CO  usees  «=9lo2(S)  — 
Evidence  susTAiNiNa  allowance  or  wa- 
teb fob  IBBiaATION. 

In  an  action  involving  disputes  as  to  wa- 
ter rights  and  to  enjoin  defendants  from  turning 
Into  their  ditch  over  plaintiff's  lands  more  than 
a  certain  araonnt  ot  water,  fladings  that  thb 
amount  allowed  defendant  was  sufficient  for 
the  irrigation  of  H^eSr  premises,  etc.,  and  that 
they  had  enlarged  the  ditch  over  plaintiff's  lands, 
Aeld  warranted. 

6.  Apfeai,  and  bbbob  <^1071(1>— Allowance 

OF  WATEB  SUBJECT  TO  OEFXNOANT'S  BiaHTS 
HABULESS  AS  TO  HIV. 

In  an  aeti<Ht  involving  disputed  water  rights, 
where  defendants  were  given  prior  right  to  a 
apect&ed  amount  of  water,  a  finding  that  plain- 
tiff was  entitled  to  a  specified  amount  of  water 
is  not  prejudicial  to  defendants,  for  plaintiflVi 
rights  were  made  subject  to  those  of  deftondants. 


6.  Watebs  and  watbb  ooubsbs  «=»143— De- 
fendant coNFiNsn  TO  wateb  aixowanoe 
beqabdless  or  size  of  dttoh. 

Where  defendants  were  entitled  to  only 
121.3  inches  of  water  for  irrigation  purposes, 
they  were  confined  to  tbat  amount,  regardless  of 
the  size  of  their  ditch, 

7.  Watebs  and  wateb  coubssb  •=>1S2(7)  — 

BVIOENCE  ADMiaraBLB  ON  QUESTION  OP 
FLOODINQ  plaintiff's  LAND. 

In  an  action  involving  disputed  water  rights 
and  to  enjoin  defendants  from  diverting  Into 
their  ditch  over  plaintiff's  lands  more  than  a  cer- 
tain amount  of  water,  evidence  that  on  diver- 
sion of  a  greater  amount  lands  lying  lower  than 
those  of  plaintiff  were  overflowed,  wbereopon 
defendants  widened  their  ditch,  heid  admissible. 

8.  Evidence  9=321S(1),  272 — Of  wrnsNiNo  of 

DITCH  TO  ACCOUMODATE  EXCESSIVE  FLOW  OF 
WATEB  ADinSSIBLJE. 

In  an  action  involving  disputed  water  rights, 
a  certified  copy  of  an  application  filed  by  plain- 
tiff with  the  state  water  commission  for  an  in- 
creased appropriation  of  water  is  not  admissible 
as  a  declaration  by  plaintiff  against  interest; 
such  application  merely  being  an  attempt  by 
plaintiff  to  lawfully  obtain  a  greater  amount  of 
water  than  he  was  already  entitled  to,  and  was 
not  an  admission  that  he  had  no  right  to  any  d 
the  water. 

9.  DAlfAOES  «S»100— MeASUBB  of  damages 
FOB  OVXBFLOWINO  LANDS. 

In  an  action  Involving  dispoted  water  rlghta, 
where  plaintiff  sought  damages  for  the  flooding 
of  his  lands  when  defendanta  tamed  an  Increased 
amount  of  water  into  their  ditch,  Aeld,  that  Ota 
measure  of  damages  for  the  flooding  of  the  lands 
was  not  the  fair  rental  value  of  the  property 
overflowed,  but  under  Civ.  Code,  S  3333,  was  an 
amount  which  would  cnnpepaate  for  all  the  det- 
riment caused  thereby. 

10.  Waters  and  wateb  coubsbs  *=>162<11)— 
Allowance  or  wateb  veabubed  undeb 

VOUB-INCH  HEAD  PB<^B. 

Notwithstanding  St  1901,  p.  660,  defining  a 
miner's  inch,  a  judgmait  in  an  action  involving 
disputed  claims  to  water  for  irrigation  purposes, 
which  allowed  defendants  121.3  inches  of  water 
measure  under  a  4-inch  pressure.  Is  not  open  to 
attack  on  the  ground  that  defendants,  who 
claimed  a  greater  number  of  miner's  inches, 
were  entitled  to  a  measnrement  of  their  water 
under  a  d-lncih  iuad. 

11.  Watebs  and  wateb  ooubseb  «s»179(1)— 

COICPLAINT  TO  BESTBAIN  FLOWING  OP  PLAIN- 
TIFF'8  LAND  SUFFICIENT. 
A  complaint  seeking  to  enjoin  defendants 
from  diverting  an  Increased  amount  of  water 
into  their  irrigation  ditch  over  plaintiff's  lands, 
which,  following  Code  Civ.  Proc.  S  426,  con- 
tained a  statement  of  facts  constituting  the 
cause  of  action  in  an  ordinary  concise  manner, 
and  which  averred  tbat  defendants  threatened 
to  make  enlargements  of  the  ditch,  followed  by 
statements  as  to  damage  whidi  would  result,  is 
not  open  to  attack  on  the  ground  that  there 
was  no  allegation  tiiat  defendanta  threatened 
to  make  any  material  enlargement  of  the  ditch. 


4s>7or  other  eases  sea  sams  toida  and  KBIT-NUMBER  In  all  Ker-Nomb<red  Dlsosta  and  Indaaaa 
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12.  Watebs  akd  watek  oouxsss  «=»179(1)— 

CJOKFLURT  TO  BIfllBAm  IIAWIKO  OF  KAIN- 

tiff's  lauds  bhowxho  xbsbparablb  dau- 

AOl. 

A  ctHDplaint  seeUns  to  eDjoln  defendants 
from  Increadsg  the  amount  of  water  diverted 
into  their  drainage  ditch  over  plaintUFs  lands, 
which  alleged  that  plaintiff's  lands  would  be 
overflowed  and  rendered  unSt  for  cnltivation, 
was  a  saffident  statemoit  of  irreparable  injuiT. 

Appeal  from  Superior  Court,  Siskiyou 
County ;  James  T.  Lodge,  Judga 

Action  by  A.  J.  Baxr  against  Martha  E. 
Braiuttetter  and  others.  From  a  Judgment 
tor  plaintiff,  def^dants  appeal.  Affirmed. 

Braynard  &  Kimball,  ot  Bedding,  for  ap- 
pellants. 

Taylor  ft  l^bbe,  of  Treka,  and  Henry  Mc- 
tiuinneas,  of  Blsson,  for  respondent 

HART,  J.  Plaintiff  brought  the  action  to 
bave  defendants  enjoined  from  diverting  in- 
to a  certain  ditch  which  crossed  plaintiff's 
lands  more  than  121  Inches  of  water  meas- 
ured under  a  4-incfa  pressure  and  from  en- 
larging Buid  ditch.  Judgment  was  entered  In 
fkvor  of  plaintUf  as  prayed  for  ta  tha  com- 
plaint, except  that  the  amount  of  water  to 
which  defaidonts  were  entitled  was  found 
to  be  121.3  inches  measured  under  a  4-in(^ 
pressure.  The  appeal  Is  by  defendants  from 
said  Judgment. 

It  was  allet^  In  the  complaint,  whldi  was 
filed  June  6, 1017,  that  plaintiff  was  the  own- 
er of  80  acres  of  land  (deserlUng  it)  In  Siski- 
you county,  upon  which  he  raised  cn^  of 
bay,  fruit  and  vegetatdes;  *^hat  defoidants 
Martha  E.  Branstetter,  Mafy  McEeuzle,  John 
B.  Stu(^,  and  Philip  Beed  are  the  owners  of 
a  certain  water  ditch  which  diverts  the  wa- 
ters of  Gold  oreek  to  the  amount  of  121  inch- 
es measured  under  a  4-inch  pressure  over 
and  acnns  the  said  lands  of  plaintiff,"  which 
said  ditch  has  been  used  by  defendants  for 
diverting  said  121  inches  of  water  during  the 
time  plaintiff  and  his  predecessors  have  own- 
ed the  land ;  "that  during  the  year  last  past 
defendants,  disregarding  plaintiff's  rights, 
have  at  tlmee  turned  into  said  ditch,  where 
the  same  crosses  the  land  of  plalnUll^  more 
than  121  Inches  measured  under  a  4-incb 
pressure  of  the  waters  of  said  Gold  creek, 
and  said  waters  have  overflowed  a  large  por- 
tion ot  plaintiff's  lands  to  such  an  extent 
that  said  lands  have  been  covered  with  wa- 
ter and, have  been  rendered  unfit  for  culti- 
vation,"* to  the  damage  of  plaintiff  in  the 
sum  of  9300. 

Defendants  filed  an  answer  and  cross-com- 
plaint, in  which  they  denied  that  any  more 
than  25  acres  of  plalntltTs  land  was  agricul- 
tural land  or  hud  been  cultivated,  and  al- 
leged that  a  portion  of  plaintiff's  land  was 
rocky  and  unfit  for  cultivation;  denied  the 


allegation  of  the  complaint  that  the  four  de- 
fendants named  therein  "were  limited  to  the 
amount  of  121  inches"  of  water,  but  alleged 
that  they  were  entitled  to  272  miner's  inches 
of  water  and  to  divert  the  same  over  plaln- 
tUTs  landa  by  means  of  said  ditch,  and  set  up 
adverse  possession  thereta  Defendants  de- 
nied the  allegation  of  the  complaint  which 
stated  that  they  had  turned  Into  the  ditch 
more  than  121  inches  of  water  and  had  ttiere- 
by  overflowed  plalntifTs  land,  but  alleged 
that  they  were  entitled  .to  turn  into  said 
ditch  272  miner's  inches  of  water. 

The  cross-complaint  of  defendants  set  up 
afitrmatlvely  the  ownership  by  said  defend- 
ants of  certain  lands  and  the  ownership  of 
said  Cold  creek  ditdi,  and  also  tbeir  right  to 
use  272  miner's  inches  of  water  on  said  lands, 
which  are  dry  and  practically  useless  without 
such  water;  "that  the  amount  of  water  rea- 
sonably necessary  for  the  proper  irrigation 
and  development  of  said  lands  of  said  defend- 
ants, during  the  irrigation  season  of  every 
year,  Is  the  whole  of  the  natural  flow  of  said 
Cold  creek  at  the  head  of  said  Cold  creek 
ditch,  to  wit,  272  miner's  Inches  of  water;" 
that  plalntifTs  claims  to  divert  waters  are 
wholly  without  right,  and  that  during  two 
years  last  past,  "by  means  of  dams,  ditches, 
and  other  obstructions,  he  has  wrongfully, 
imlawfully,  and  without  right  diverted  large 
quantities  of  water,  •  •  •  and  iwrmltted 
his  cattle  to  trample  down  and  obstruct  said 
Cold  creek  ditch  where  said  ditch  crosses 
his  lands,"  thereby  depriving  said  defendants 
of  the  use  of  said  water,  to  their  damage  in 
the  sum  of  $3,000. 

[1]  1.  Appellants  attack  several  findings  of 
the  court  as  not  supported  by  the  evidence, 
but  an  examination  of  the  record  has  con- 
vinced us  that  there  Is  no  merit  in  the  con- 
tention. Findings  Q,  6,  and  7  are  first  re- 
ferred to.  They  were  to  the  effect  that  "de- 
fendants have  turned  into  said  Cold  creek 
ditch  •  •  •  more  than  121.3  Inches 
measured  imder  a  4-inch  pressure,  and  there- 
by caused  a  portion  of  the  lands  of  plain- 
tiff to  be  overflowed  and  covered 
with  water";  that  "defendants  continued  to 
turn"  water  into  said  ditch  "in  such  qnantl- 
tles  as  to  overflow  plalntifTs  lands  and  to 
damage  the  same  and  render  said  lands  unfit 
for  cultivation";  and  that  "plaintiff  was 
damaged  by  the  acts  of  defendants  In  the 
sum  of  $100." 

The  point  made  by  appellant  is  that  there 
is  no  evidence  that  defendants  did  the  acts 
referred  to  In  said  findings.  We  think, 
though,  that  those  flndlngs  derive  suQiclent 
supiKtrt  from  the  following  testimony  givm 
by  plaintiff: 

"The  water  was  tamed  In  on  the  14th  day  of 
May,  and  I  always  cut  the  ditch — the  head  of 
the  ditch  was  lilt  open  at  the  intake  and  the 
water  came  down  and  washed  over  my  land.  I 
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cat  the  AtA  In  one  place,  where  it  would  ran 
over  the  high  ground  and  not  do  any  damage, 
down  Into  the  pasture,  ro  it  woiddnt  damage 
the  propeorty,  and  aa  they  cleaned  it  ont  or  re- 
paired ft  in  the  spring,  when  it  was  time  to 
turn  the  water  in,  they  always  repaired  the 
ditch.  Well,  it  seems  as  though  they  turned 
the  water  in  and  didn't  clean  oat  the  ditch,  and 
I  supposed  they  had  their  ditch  in  repair,  and 
the  water  run  there  until  the  24th  of  May." 

It  is  true  that  the  plaintiff  did  not  In  so 
many  words  say  the  defendanta  tamed  the 
water  into  the  ditch.  His  language  was  that 
tJiejf  did  80.  The  allegation  In  the  complaint, 
with  which  the  court  was,  of  course,  famil- 
iar, was  that  "defendants  •  *  •  have  at 
times  turned  Into  said  ditch"  water,  etc.  If 
the  court  or  counsel  had  entertained  any 
doubt  as  to  whom  the  witness  was  referring 
by  his  answer,  it  Is  reasonable  to  suppose  the 
tm certainty  would  have  been  cleared  up  at 
the  time.  But  the  defendanta  at  the  trial, 
did  not  make  the  objection  now  urged, 
and  It  cannot  be  made  for  the  first  time  In 
this  court. 

[2]  It  Is  next  claimed  that  there  is  no  evi- 
dence to  support  the  finding  that  121.3  Inches 
of  water  la  all  that  has  been  used  by  defend- 
ants for  the  Irrigation  of  their  lands.  On 
direct  ezamlnatioD,  plaintiff  testified  that  no 
greater  quantity  than  121  inches  of  water  ev- 
er did  run  through  the  ditch.  It  appeared 
on  his  cross-examination  that  he  was  not  a 
civil  engineer,  and  that  he  had  had  no  experi- 
ence In  measuring  ditches  or  the  flow  of  wa- 
ter, and  appellants  claim  that  his  estimate 
was  a  mere  guess  and  entitled  to  no  credence. 
But  the  record  shows  that  Harvey  J.  Sarter, 
the  county  surveyor  of  Siskiyou  county,  tes- 
tified that  he  made  surveys  and  measure- 
ments in  June  and  September,  1917,  and  In 
April,  1916,  and  that  the  water  fiowing  In  the 
ditch  on  June  1,  1917,  was  121.3  inches. 
This  testimony  Is  sufiicient  to  support  the 
finding,  and  In  view  of  the  testimony  of  the 
surveyor  it  becomes  Immaterial  whether 
plaintiff  was  or  was  not  qualified  to  express 
an  opinion  upon  the  subject 

[3, 4]  As  to  the  finding  that  121.3  Inches  of 
water  was  sufhclent  for  defendants*  use,  ap- 
pellants criticize  the  testimony  of  the  plaintiff 
and  of  his  witness,  Hmiry  B.  Beam.  It  may 
be  conceded  that  the  testimony  of  these  wit- 
nesses aa  this  point  was  of  little  valua  The 
testimony  as  to  the  amount  of  land  cultivat- 
ed and  irrigated  by  defendants  was  confilct- 
ing,  and  the  court's  flAdtng  In  that  regard 
must  controL  There  was  received  In  evi- 
dence a  table  prepared  by  the  United  States 
Agricultural  Weather  Bureau  diowlng  how 
many  acre-feet  of  water  are  considered  nec- 
essary for  irrigation  of  certain  crops  on  vari- 
ous kinds  of  BC^  Applying  the  amounts 
stated  in  this  table  to  the  requirements  of 
defendants*  lands,  It  appeared  that  121.3 
inches  would  be  about  doable  the  necessary 
amount  ct  water.  It  was  alleged  In  the  an- 


swer and  cross-cMnplalttt  Qiat  "at  Hie  time 
of  the  commencement  of  this  action  the  said 
Gold  creek  ditch  was,  and  is,  in  flrst-dass 
repair  and  order  as  an  Irrigation  ditch."  As 
seen,  the  action  was  commenced  on  June  6, 
1917,  and  the  testimony  of  the  surveyor,  Bar- 
ter, was  that  when  he  measured  the  ditch  on 
June  Ist  it  was  full  of  water  and  overflowing 
at  points. 

Appellants  next  complain  of  the  finding 
that  the  ditch  across  plalntUTs  lands  was  en- 
larged, so  tliat  Its  carrying  capacity  was 
doubled.  There  was  considerable  testimony 
as  to  the  ditch  having  been  widened;  the 
witnesses  varying  In  their  estimates  as  to 
the  width  from  4  to  27  inches.  Appellants 
claim  that  what  they  did  was  merely  to  clean 
out  the  dltdL  O.  R.  Weigel,  a  witness  for 
defendants,  testified  tb&t  after  the  ditch  had 
been  enlarged,  and  on  June  19, 1917,  be  made 
measurements  and  found  that  the  carrying 
capacity  of  the  ditch  across  plalntifiTs  land 
was  about  272  miner's  Inches  of  water.  The 
witness  Sarter  testified  that  he  found  the  wa-. 
ter  in  the  ditch  to  be  as  follows:  On  June 
29,  1917,  162.29  miner's  Inches;  on  Septem- 
ber 16,  1917,  164.55  miner's  inches;  on  April 
28,  1918,  131.47  miner's  indi»  Sarter  testi- 
fied that  when  he  made  these  measurements 
the  ditch  was  not  full  of  water. 

[S]  As  to  the  flndhig  that  plaintiff  la  the 
owner  of  and  entitled  to  14  miner's  Inches  of 
water,  the  plaintiff  testified  that  about  14 
years  prior  to  the  trial  he  had  constructed  a 
ditch  about  2  feet  and  8  or  10  inches  deep 
across  the  corner  of  his  land  for  about  600 
feet;  that  he  had  used  It  every  year  since, 
and  that  when  the  creek  was  lowest  the  ditch 
contained  about  27  Inches  of  water.  We  can- 
not perceive  how  defendants  would  be  in- 
jured by  the  finding.  The  court  gave  to  them 
the  prior  right  to  121.3  Inches,  and  whatever 
amount  was  awarded  to  plaintiff  was  sub- 
ject to  that  right 

[t]  2.  Appellants  claim  that  the  court 
should  have  made  a  finding  as  to  what  the 
carrying  capacity  of  the  Cold  creek  ditch 
was  across  the  land  of  plaintiff.  In  the 
cross-complaint  it  was  alleged  that  the  carry- 
ing capacity  of  the  ditch  was  272  miner's 
inches  of  water,  and  testimony  was  Intro- 
duced tending  to  prove  the  allegation.  It  Is 
contended  that  this  was  a  material  issue  and 
should  have  been  found  upon.  We  think, 
however,  that  the  carrying  capacity  of  the 
ditch  was  not  materlaL  While  It  may  have 
been  capable  of  carrying  272  inches,  the  court 
found,  upon  what  we  regard  as  sufficient  evi- 
dence, that  defraidants  were  entitled  to  121.3 
inches  only ;  that  being  the  amount  that  had 
been  used  by  them  for  the  irrigation  of  their 
lands.  They  were  therefore  confined  to  the 
use  of  that  amount,  regardless  of  what  was 
the  size  of  their  ditch. 

[7]  3.  Over  the  objection  of  defendants, 
plaintiff  was  permitted  to  show  that  on  Sep- 
tember 4.  1917,  the  Cold  credc  ditch  over- 
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flowed  on  the  land  of  one  Mose  Zelle,  and 
that  defendants  widened  the  ditch  through 
Zelle's  land  from  6  to  18  inches  for  a  dis- 
tance of  413  feet  Zelle's  land  Is  the  next 
farm  below  that  of  plalntllC,  and  between  the 
two  tracts  there  la  a  fall  or  drop  of  about 
20  feet  Respondent  disclaims  any  right  to 
damages  by  reason  of  the  overflow  of  Zelle's 
land,  bnt  maintains  that  the  testimony  was 
pertinent  to  show  that  defendants  had  turn- 
ed in  so  much  more  water  than  they  bad  In 
former  yeara  that  it  could  not  be  carried  oS 
Barr's  place  and  Into  Zelle's  without  widen- 
ing the  ditctt  through  Zdle's  place. 

l?he  evidence  was  properly  admitted. 
^Hiere  was  testimony  showing  that  in  former 
years  Oie  ditch  through  Zdle's  land  had  al* 
ways  carried  the  water  that  was  tamed  In 
It,  and  there  had  never  hem  an  overflow. 
It  Is  true  that,  on  cron-ezamlnatlmi,  Z^e 
testified  that  prior  to  Uie  overflow,  30  or  40 
head  of  cattle  bad  been  pastured  aa  the  place 
and  had  trampled  the  ditch;  but  the  dam- 
age dime  by  the  cattle  could  bare  been  reme- 
died wltlioat  widening  tbe'dit^  to  the  ex- 
tent that  it  was  widened.  The  inference 
seems  irresistible  that  the  widening  of  Uie 
dltdi  was  for  tbe  purpose  of  aocommodatlng 
the  Increased  flow  of  water  wblcOi  Barter  tes- 
tifled  he  found  In  the  <Utch  on  Septanbu- 18, 
1917, 12  days  after  the  overflowing  of  Z^l^s 
land. 

[I]  4.  Defendants  offered  In  evidence  a  cer- 
tlfled  copy  of  an  aps>llcatlon,  filed  by  plain- 
tiff with  the  state  water  commission  in  1917, 
showing  that  constnictlcm  work  would  be 
commenced  about  Hay  16, 1917,  and  that  the 
notice  of  appn^tlatlon  was  posted  before  the 
commencement  of  the  Irrigation  season  of 
1917.  fw  the  purpose  of  diverting  40  miner's 
Inches  of  water  from  Ck)ld  creek.  The  docu- 
ment was  offered  as  a  declaration  against 
Interest  Plaintiff  objected  to  its  introduc- 
tion as  not  b^ng  a  declaration  ^tfw'^'t  inter- 
est and  the  court  sustained  the  obJectl<HL 
Appellants  ctte  16  Cyc.  054,  as  follows: 

"Conduct  of  a  party  inconsistent  with  his 
present  contention  may  tend  to  show  that  the 
latter  is  an  afterthought,  and  proof  of  such  coo* 
tention  Is  thereftnre  competent  as  an  adndssion" 

—and  contend  that  under  that  rule  the  offer- 
ed evidence  was  Improperly  rejected.  To 

this,  respondent  replies: 

"An  application  for  water  cannot  be  constmed 
as  an  admiosion  that  the  plaintiff  had  no  water 
right  in  Cold  creek.  Any  action  of  the  commis- 
sion would  not  affect  existing  rights,  and  plain- 
tiff or  any  other  party  coold  have  a  rii^t  to 
make  an  application  for  the  surplus  water  <tf 
Cold  creek  or  any  other  creek." 

We  agree  with  the  position  tak»  by  re- 
spondent. It  la  established  1^  the  findings 
of  the  court  that  plaintiff  was  entitled  to  14 
inches  of  the  water  of  the  creek.  His  appli- 
cation for  40  Indies,  or  any  otlm  amount. 


could  not  affect  his  title  to  the  14  inches. 
Nor  was  the  application  an  admission  that 
he  had  no  right  to  any  of  the  water.  It  was 
simply  an  attempt  l^ally  to  secure,  if  he 
could,  more  water  than  he  at  that  time  had. 
The  objection  to  the -admission  in  evidence  of 
the  application  was  properly  sustained. 

[t]  5.  The  plaintiff  testified  that  he  had 
been  damaged  in  the  sum  of  $300  from  tbe 
overflo^viug  and  swamping  of  his  land.  Ap- 
pellants Insist  that  the  admlssirai  of  said 
testimony  was  error  and  that  the  true  meas- 
ure of  damages  would  be  tbe  fair  rental  val- 
ue of  the  ground  which  was  overflowed,  cit- 
ing Crow  T.  San  Joaquin,  etc.  Irrigation  Co., 
130  Cal.  309,  at  pages  314.  31S,  62  Pac.  662, 
1058.  That  case  was  an  action  for  damages 
arising  from  a  breach  of  contract,  and  the 
Supreme  Court  stated  that  the  measure  of 
damages  was  the  detriment  caused  by  the 
breach,  as  provided  in  sections  S330  and  3338 
of  the  CivU  Code.  The  dtation  of  section 
3330  was  probably  an  error,  as  there  is  no 
such  section.  It  was  ptobab^  Intended  to  be 
section  8300,  whldi  prescribed  the  measnra 
of  damages  for  toeacb  of  contract  Section 
8833  covers  the  breach  of  obligation  other 
than  contract  and  provides  that  it  *is  the 
amount  whldi  will  ctnnpensate  for  all  the 
detriment  proximatdy  caused  ttioretayi 
whether  it  could  have  been  anticipated  or 
not" 

In  the  cases  of  Dennis  v.  Grocker-Huf&man, 
etc.,  Co.,  6  CaL  App.  68,  91  Pac.  425,  and 
Strecker  t.  Gaul.  36  Cal.  App.  619,  170  Pac. 
646,  we  held  that  the  measure  of  damages 
for  destruction  of  growing  crops  was  that 
laid  down  by  section  3333  of  tbe  Civil  OoAa, 
While  tbe  testimony  of  tbe  plaintiff  was  not 
as  complete  as  It  should  have  been  as  to  tbs 
value  of  crapn  destroyed,  he  did  testis  a»  to 
iratato  ground  and  pasture  b^ng  rcmdered 
useless  and  alfalfa  being  "killed  out"  by  the 
water.  The  court  evidently  considered  his 
estimate  of  9300  damages  as  too  high,  for 
the  Judgment  gave  him  $100  for  this  item. 

ril]  6.  Appellanto  contend  that  they  "are 
entitled  to  a  Judgment  giving  them  a  mea^ 
urement  ot  their  water  under  a  6-In<3i  head,** 
while  the  court  gave  them  121.3  inches  of 
water  measure  under  a  4rlnch  pressure.  Our 
statute  defines  a  miner's  indi  of  water  as 
follows: 

"The  standard  miner's  Indi  of  water  shall 
be  equivalent  or  equal  to  one  and  one-half 
cubic  feet  of  water  per  minute,  measnred 
through  any  aperture  ot  orifice."  Stata.  Id01« 
p.  660. 

Of  this  statute,  we  bad  occaMon  to  say,  la 
Lillls  V.  Silver  Greek,  etc.  Water  Co.,  82  Cal. 
App.  668,  674,  163  Pac.  1040,  1043: 

"This  makes  the  miner's  inch  equivalent  to 
one-fortieth  of  a  secMid-foot  Prior  to  die  adop- 
dou  of  the  above  statnte,  an  inch  or  mlncr'a 
Inch  in  this  state  was  defined  as  the  qnantltr 
of  water  passing  dirough  an  odflea  one  ladt 
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■gaare  imdar  a  4-liich  prMnire,  which  would 
make  the  Inch  eqalvalent  to  one-fiftieth  of  a 
cubic  foot  aecoDd.'* 

IQ  a  work  entitled  "The  Theory  and  Prac- 
tice of  Surveying,"  by  J.  B.  Johnson,  the  fol- 
lowing Is  said  regarding  the  miner's  Inch: 

"ThU  is  an  arbitrary  standard,  both  as  to 
mptboci  and  aa  to  Tolnme  of  water  discharged. 
It  rests  on  the  false  assampticm  that  the  vol- 
ume discharged  is  proportional  to  the  area  of 
the  oriScc  under  a  constant  head  abore  the  top 
of  the  orifice.  Its  use  grew  out  of  the  necessi- 
ties of  frontier  life  in  the  mining  west,  and 
should  now  be  discarded  In  favor  of  ab«dute 
units.  Tba  miner's  bich  Is  the  quantity  of  wa> 
ter  that  will  flow  tbrough  an  orifice  1  inch 
sQuare.  under  a  head  of  from  4  to  12  inches,  iac- 
Gording  to  geographical  locality.  *  *  *  When 
the  miner's  bich  can  only  be  defined  as  a  cer- 
tain number  of  cubic  feet  per  minute,  it  is  evi- 
dently no  luiger  at  serrtee  and  should  be  aban- 
doned." 

In  Kinney  oo  IrxigatUm  and  Water  Bights 
(2d  Ed.)  ToL  2. 1  890,  It  is  said  that  In  arrlT- 
ing  at  the  qoantlty  of  water  prescribed  by 
the  act  of  1901  aa  constituting  a  miner's  Indi, 
"by  computation  the  bead  of  water  most  be 
under  a  Mndi  iffessnre." 

It  win  thus  be  observed  that.  If  the  award 
to  defendants  had  been  121.3  "miner's  Indi- 
es" of  water,  they  would  receive  approxi- 
mately SO  per  cent  more  water  than  they 
would  If  Uie  number  of  Indies  were  measr 
ured  under  a  4-indt  pressurb  But  water  us- 
ers In  the  Western  states  have  Img  been  ac- 
customed to  measuring  thdr  water  under 
the  old  method,  apd  it  Is  a  fixed  and  ascw- 
talnable  quantity  in  Oallfomla.  The  plain- 
tUFs  surveyor  In  the  present  case  made  all 
bis  measuremoite  '^der  a  4-lnch  pressure" 
and  ttie  court's  award  of  that  amount  to  de- 
fendants must  o(mtrol,  though  It  Is  quite  ap- 
parent that  In  sudi  cases  as  this  It  would  be 
advisable  that  any  reference  to  a  miner's 
ln(di  of  water  should  be  "one  and  tme-half 
cubic  feet  of  water  per  minute,"  as  a  miner's 
inch  is  defined  by  tlie  law,  without  specify- 
ing any  particular  pressure  under  which  it 
should  be  measured. 

[11]  7.  It  Is  finally  contended  that  defend- 
ants' demurrer  to  the  complaint  should  have 
been  sustained  for  the  following  reasons: 

"(1)  There  Is  no  allegation  in  the  complaint 
that  the  defendants  threatened  to  make  any 
material  enlargement  of  the  ditch  on  plaintiff's 
land.  (2)  There  is  no  allegation  showing  bow 
or  why  the  overflow  from  the  ditch  on  plaintiff's 
land  would  cause  plaintiff  irreparable  injury." 

As  to  the  first  point:  The  axnplaint  con- 
tains "a  statement  of  the  facts  constltntlng 
the  cause  of  action,  In  ordinary  and  concise 
language."  Code  Civ.  Proc  |  426.  The  al- 
legation therein  that  defendants  threaten  "to 
make  enliirgeraents  of  said  ditch"  is  followed 
by  statements  as  to  the  damage  which  will 


result  to  idaintiff  In  case  the  enlargemrats 
are  made,  whldi  are  sufficient  to  show  that 
the  damage  would  be  serious.  Inasmudi  as 
the  auction  Is  that  sudi  damage  will  flow 
from  the  "enlargements'*  previously  men- 
timed.  It  would  seem  to  be  of  no  consequence 
that  the  word  "material,''  as  qualifying  the 
"enlargements,"  should  have  been  <Hnltted. 

[12]  Aa  to  the  second  point,  the  appellants 
dte  Oty  Store  v.  San  Jose-Los  Gatos,  etc., 
Ca.  150  CaL  277.  280,  88  Pac.  977,  978,  and 
other  cases,  to  the  effect  that — 

"General  allegationB  of  Irreparable  injury  are 
never  sufficient;  the  facts  must  be  stated  from 
which  it  will  appear  that  irreparable  injury 
will  probsbly  follow." 

The  complaint  before  us  contains  sufficient 
allegations  in  this  respect  It  is  therein 
stated  that  the  overflowing  of  plalntUTs  lands 
will  rraider  the  same  unfit  for  cultivation 
and  for  raising  crops  because  thereby  they 
will  be  made  too  wet  for  cultivation.  In  con- 
nection with  the  allegation  that  said  land  la 
agricultural  land  and  that  plaintiff  for  10 
years  has  cultivated  said  land  and  raised 
crops  of  bay,  fruit  and  vegetables  thereon, 
and  that  the  land  Is  valuable  far  such  pur- 
poses, nothing  further,  In  our  (pinion,  Is  re- 
quired to  show  that  the  damage  which  would 
probably  result  to  plaintiff  from  the  threat- 
ened acts  of  the  defendants  would  cause  him 
In^Kirable  Injury. 

The  demurrer  to  the  complaint  was  proper- 
ly overruled. 

The  judgment  is  affirmed. 


We  concur: 
NBTT,  J. 


OHIPHAN.  P.  J.;  BUR- 


JIRKU  T.  BROD. 


(42  Cel.  App.  786) 
(Qv.  9m.) 


(tMstriet  Court  of  Appeal,  ^rst  District,  Divi- 
sion 1,  CaUfomla.   Aug.  2S,  1919.) 

1.  KUucnouB  PBosEounoN  «s»ia— pLi&iifm 
wan  pson  kaliob  akd  want  or  pbobabu 

CAUSE. 

In  actions  for  maiidous  prosecution,  plain- 
tiff to  recover  must  establish  not  only  m^ce  but 
want  of  probable  oauae,  and  the  two  elements 
must  concur. 

2.  llAuoious  pBonomcxoH  4s>71(2>— Whue 
ivmNox  HOT  comnJoiiHO,  waht  or  pbob- 
abu OAtrSE  QUKSTIOa  n>B  OOUBT. 

Where  there  is  no  conflict  In  the  testimony 
la  an  action  for  malicious  prosecnUon,  ^e  ques- 
tion whether  or  not  the  evidence  introduced 
shows  a  want  of  probable  cause  Is  for  the  court 
and  it  would  he  error  to  submit  it  to  the  jury. 

8.  ICALzoiODa  PBOSBOOTxoif  ^922— Relzahcb 

in  GOOD  PAITH  UPON  AOTICB  OE  COUKSEL  AS 
AFFECTIHQ  PBOBABUB  CAUSE. 

Where  defendant  before  institating  a  pros^ 
cution  against  plaintiff  for  criminal  libel  con- 
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salted  an  attorney  at  law  in  good  standing,  and 
also'an  anistant  proaecutins  attorney,  and,  up- 
on tlie  advice  tA  eadi  that  a  prosecutiw  would 
He,  commenced  andi  pnMecntion  honestly  re- 
lying on  anch  advice^  ha  acted  npcm  probaUe 
cause. 

4.  UUlioioitb  pRoasounoN  ^sbISOQ— CiBcn- 

UB  PDBZJBHED  AS  CORaTITUTXITa  PBOBABU 
CAU8E  n»  PBOSBOUnON. 

In  an  action  for  damages  for  malicious  pros- 
fiCotioD  of  plaintifl  for  criminal  libel,  evidence 
including  a  circular  containing  the  alleged  libel- 
ons  matter  heid  oi  itself  sufficient  to  constitute 
probable  cause  for  the  prosecution. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Charles  Monroe,  Judge. 

Action  1^  John  Jirka  against  J.  M.  Brod. 
Judgment  for  defendant,  and  plaintiff  ai>- 
peals.  Affirmed. 

A.  B.  Holston.  of  Los  Angeles,  and  S.  0. 
Sfdiaefer,  of  San  Pedn^  for  appellant 

Hndaon  P.  Blbbaid,  of  Los  Aogdea,  for 
respondent 

WASTE3,  P.  J.  Tills  Is  an  action  against 
defoidant  for  a  malldous  prosecution,  for 
causing  the  arrest  of  the  plaintiff  npcm  a 
criminal  charge.  At  the  conclusion  of  all  the 
testimony  In  the  case,  the  court  without 
bearing  a^:ument  on  the  evidence,  and  of 
its  own  motion,  instructed  the  Jury  to  return 
a  verdict  for  tlie  defendant  which  the  jury 
did.  Judgment  was  entered  in  favor  of  the 
defKidant,  and  plaintiff  appeals.  The  action 
of  the  court  In  instructing  the  Jury  to  return 
a  verdict  for  the  defendant  Is  the  only  error 
of  which  the  appellant  complains. 

Plaintiff  published  and  circulated  a  state- 
ment in  the  Bohemian  language,  in  which  he 
charged,  among  other  things,  tiiat  defendant 
did  not  speaK  the  truth.  The  defendant 
th^enpon  made  complaint  before  (be  clerk 
of  the  police  court  of  the  dty  of  Los  Angeles, 
charging  plaintiff  with  having  committed  the 
crime  of  criminal  libel.  Plaintiff  was  arrests 
ed  and  Imprisoned  for  a  space  of  nevenik 
hours,  finally  ohtalidi«  his  release  upon  giv- 
ing ball.  After  due  trial  In  the  police  court 
of  tba  city  of  Los  Angeles,  b^ore  a  Jut, 
[dalntlff  was  acquitted  of  the  cbai^E^  and 
was  not  further  prosecuted. 

It  appears  without  contradiction,  from  the 
record,  that  before  defendant  caused  the  ar- 
rest of  plaintiff  he  consulted  a  regularly  ad- 
mitted and  practldBg  attorney  at  lav.  In 
good  standing.  To  blm  defendant  made  a  full, 
fair,  and  complete  statement  of  all  the  fiicts 
within  bis  knowledge,  in  relation  to  the  al- 
leged llbeL  On  the  advice  of  counsel,  he  fur- 
ther consulted  the  deputy  dty  prosecutor  of 
the  dty  of  Los  Angdes,  who  wais  Intrusted 
with  sucb  matters,  and  to  whom  defendant 
again  made  a  full,  fair,  and  complete  state- 


ment of  all  the  fods  relatli^  to  ttie  matter, 
and  submitted  the  objectionable  publicaUon. 
Defmdant  was  advised  by  die  attorney  st 
law,  and  by  the  deputy  dty  prosecutor,  and 
by  eadi  of  them,  that  an  offense  bad  been 
committed,  and  that  there  was  prdiable  cause 
to  believe  the  plaintiff  guilty  of  the  offense, 
whereupon  defendant  actli^  In  entire  good 
faith,  believing  such  advice  to  be  true,  ap- 
peared before  the  derk  of  tbe  police  court 
and  made  the  complaint  whldi  led  to  the  ar- 
rest and  trial  of  plaintiff.  In  addition  to 
ttiese  facts,  it  also  aK>earB  that  before  see- 
ing tbe  advice  of  the  attorney,  and  of  tbe 
deputy  dty  prosecutor,  defendant  believed 
that  the  plaintiff  had  committed,  and  was 
guilty  of,  Uie  crime  of  criminal  libel. 

[1]  The  trial  court  was  therefore  Justified 
In  directing  the  Jury  to  return  tbe  verdict 
In  fovor  of  the  defendant  There  was  no 
want  of  probable  cause  shown  for  the  arrest 
of  plaintiff.  No  prindple  Is  better  ^tabllsb- 
ed  than  that  in  actions  for  malidous  prose- 
cution the  plaintiff  must  in  order  to  recover, 
establlsb,  not  only  malice,  but  want  of  prob- 
able cause.  These  two  elemoits  are  essen- 
tial, and  th^  must  concur,  or  the  action  will 
not  He.  Pott»  V.  Seale.  8  CaL  224;  Smith 
r.  Liverpool,  etc.,  Ins.  Co.,  107  Oal.  432-#S6. 
40  Pac.  640.  One  of  t^e  elrai^its  essential  to 
maintain  tbe  adion  not  being  present,  plain- 
tiff had  not  made  out  his  case. 

[2]  Where  there  is  no  conflld  In  the  testi- 
mony, the  question  whether  or  not  the  evi- 
dence introduced  shows  a  want  of  probable 
cause  Is  for  the  court  to  dedd&  It  is  error 
in  such  cases,  where  there  Is  no  proof  of 
want  of  probable  cause,  to  submit  any  ques- 
tion to  the  Jury.  Davis  r.  Paa  Tel.  ft  T^ 
Co..  127  CaL  812,  810,  ST  Paa  764,  09  Pac. 
698. 

[3]  Defendant  was  entitled  to  the  benefit  of 
the  rule  announced  In  the  forcing  cases 
that  where  one.  before  Instituting  sudi  a 
prosecution,  has,  In  good  fiilth,  consulted  an 
attorney  at  law  In  good  standing,  particulariy 
if  such  attorney  be  one  charged  with  the 
prosecution  of  public  offenses,  and  has  stated 
to  him  all  tbe  facts  in  tbe  case,  and  has  been 
thereupon  advised  by  such  attorney  that  a 
prosecution  will  lie,  and  sudi  persw  has  act- 
ed honestly  on  that  advice,  this,  of  Its^ 
constitutes  probable  cause.  Jfdmstm  t. 
Southern  Padflc  Co*  167  GaL  888,  888,  lOT 
Pac.  611. 

[4]  Furthermore,  the  evidence  In  tbe  case^ 
consisting  In  part  of  the  circular  containing 
the  alleged  libelous  matter,  was  of  Itself 
fiuffldent  to  constitute  probable  cause  for  the 
prosecution. 

The  Judgment  Is  affirmed. 

We  concur:  BIGHABDS,  J.;  BABDIM, 

Judge  pro  lem. 
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(tt  oki.  App.  nn 

HUGHBS  T.  SILVA.    (Olr.  2928^ 

(DIatrict  Conrt  of  Appeal,  Fint  District,  DM- 
aton  1,  Galifoniia.   Aog.  2%  1919.) 

1.  Tbitsts  ^=>440.)  —  Etideitoi  SDPFomire 
FiNDiHaa  or  tbust  in  land. 

In  an  action  to  impress  «  trust  on  land,  eri- 
dence  Aeld  to  atipport  judgment  tor  plaintiff. 

2.  TBUSTB  4=»373  —  CoIKFXMVT  on  EXPEE89 
nun  AND  ITODtKCn  or  TBTTST  BT  OFSBATIOir 
or  LAW. 

In  an  action  to  enforce  a  trust  in  lands,  an 
amended  complaint  predicated  on  the  averment 
of  an  express  trust  held  not  inconsistent  with 
findings  predicated  npon  a  Joint  adventure  for 
the  purchase  of  tibe  lands  creating  a  trust  by 
<veration  of  law,  where  the  findings  follow  al- 
moat  Uie  precise  language  and  avcrmenta  of  the 
complaint,  and  further  set  out  in  hne  vetha  two 
written  dedarationa  of  trust 

8.  Tbuots  «=9l7,  18<1>— Obai.  itndkbstand- 

INQ  rOB  PUBOHASE  Or  LAND  ICAT  OBEATB  AN 
ENFOBCEABLS  TBUffl. 

An  oral  understanding  between  two  parties 
for  the  purchase  from  others  of  land  to  be  paid 
for  by  cutting  the  timber  therefrom  may  give 
rise  to  an  enforceable  trust  in  ^Tor  of  <me  of 
them. 

4.  TBU6TS  ^s»21(l>— DCCLABATIONS  Or  -ntUST 
SHOWIIta  BQUITABLB  TBUST  IN  PBOFEBTT  IH< 
TOLVKO. 

Where  parties  purchased  property  through 
the  efforts  of  one  of  them  to  be  paid  for  out  of 
timber  cut  therefrom,  declarations  of  trust'  in 
favor  of  one  of  them  with  reference  to  a  loan 
secured  to  further  the  eDterpriae  held  to  show 
an  equitable  trust'  in  all  the  property  in  qae»- 
tion. 

5.  Tbustb  «»865(2)  —  Failube  to  olaik 

TBUST    OB    ACGOniTTIICQ    IHBUmcnHT  TO 

SHOW  LACHZB. 
Where  plaintiff  and  defendant  purchased 
land  in  defendant's  name  for  which  plaintiff 
borrowed  money,  that  plaintiff  made  no  daim 
for  an  accounting  or  declaration  of  trust  during 
four  years  when  the  relations  between  the  par- 
ties were  intimate  and  cordial  and  consisted  of 
hiterdiangeB  of  courtisiea  and  services,  and  the 
property  had  not  increased  In  value,  did  not 
show  laches. 

Appeal  fran  Superior  Coart,  Sacrammto 
Gomty;  Wm.  M.  Finch.  Judge. 

Action  by  Joseph  W.  Hughes  against 
Charles  F.  Sllva,  In  which  Nellie  S.  Hughes, 
as  executrix  of  the  plaintiff's  last  will  and 
testament,  was  substituted  for  plaintltC. 
Judgment  for  plaintiff,  and  defendant  ap> 
peala.  Affirmed. 

Devlin  &  Devlin,  of  Sacramento,  and  Sulli- 
van &  Sullivan  and  Theo.  J.  Boche,  of  San 
Francisco,  for  appellant. 

Arthur  C.  Huston,  of  Woodland,  and 
Hughes  &  Bradford,  of  Sacramento,  for  re- 
■pondent 


V,  SILVA 
p.> 


BIGHARDS,  J.  This  Is  an  appeal  from  ft 
Judgment  In  the  plaintiffs  favor  In  an  actloa 
wherein  the  present  {^IntifTs  predecessor  In 
Interest  sought  to  impress  a  trust  In  Ms  favor 
aa  to  several  tracts  of  land  lying  In  what  is 
known  as  the  Sutter  Basin,  In  the  county  of 
Sutter,  state  of  California.  The  particular 
tract  of  land  aa  to  the  proceeds  of  which  the 
Judgment  was  in  plaintiff's  favor  was  known 
and  is  described  in  the  record  herein  as  the 
"Wilcoxson  Point  ranch,"  consisting  of  ap- 
ivoxlmately  2,600  acres  of  land,  and  waa 
originally  owned  by  one  Jackson  Wilcoxson, 
and  upon  his  death,  in  the  early  eighties,  be- 
came the  property  of  the  Wilcoxson  Estate. 
The  present  plaintiff's  predecessor  inlnterestr 
Joseph  W.  Hughes,  was  one  of  the  h^rs  ot 
said  estate,  his  mother  having  been  a  sister 
of  Jackson  Wilcoxson,  but  his  Interest  there- 
in derived  from  this  source  was  compara- 
tively small,  being  only  a  one-ninetieth  in- 
terest ther^.  Joseph  W.  Hughes  was  Id 
those  years  an  attorney  at  law  In  actlvo 
practice  In  the  dty  of  Sacramento.  He  was 
not,  however,  the  attorney  for  the  estate  or 
any  of  its  h^rs  other  than  himself,  but  at 
times,  and  as  a  matter  of  accommodation, 
looked  after  the  Interests  of  the  heirs  la  such 
of  the  property  of  the  estate  as  seemed  to 
require  attention,  mius  it  was  that  In  the 
year  1884  Joseph  W.  Hughes,  for  a  period  of 
about  four  months,  was  upon  the  Wilcoxson 
Point  ranch  looking  after  the  property  at  the 
request  of  certain  of  the  heirs.  While  there 
upon  that  occasion  be  first  met  and  iHcame 
well  acquainted  with  Charles  F.  Sllva,  the 
defendant  herein,  who  was  then  an  employe 
upon  the  ranch.  Siune  time  thereafter  said 
Qiarles  F.  Sllva  came  to  the  said  Hughes, 
who  had  In  Om  meantime  become  one  of  the 
superior  Jndges  ot  the  county  of  Sacramento, 
seeking  to  obtain  a  contract  tar  the  cutting 
of  wood  upon  the  ranch  at  a  dollar  a  cord 
stumpage  for  the  wood.  Throng  tbe  offices 
of  Judge  Huglies,  Sllva  was  able  to  secure 
such  a  contract,  and  b^n  cutting  the  wood 
thereon  under  this  contract  At  that  time 
this  piece  of  property  was  not  esteemed  of 
great  value,  sfoce  It  was  subject  to  overflow 
during  the  major  portion  of  the  year,  and 
aside  from  being  occupied  largely  with  tim- 
ber was  mainly  usable  for  i>asturage  when 
not  nnder  water.  During  the  year  which  fol- 
lowed the  maVing  of  the  woodcutting  con- 
tract with  Silva,  he  cut  approximately  3,800 
cords  of  wood  upon  the  property,  and  Judge 
Hughes  and  be  went  together  to  the  ranch  to 
measure  the  wood  which  had  thus  been  cut 
before  Its  removal  from  the  premises.  While 
they  were  there  upon  this  mission,  Sllva,  ac- 
cording to  the  testimony  of  Judge  Hughes, 
proposed  to  him  that  they  go  In  together  and 
buy  the  property  from  the  heirs  of  the  estate 
for  the  price  of  $5  per  acre,  and  pay  for  it 
out  of  the  wood  which  they  could  cut  from  it. 


^9Vor  otlisr  oasM  set  um*  topic  ud  KET-HVUBBB  In  all  Ker-Numbered  Dlgwto  and  ladexM 


Digitized  by 


Google 


416 


184  PACIFIO  BEFOBTBB 


baving  tbe  land  left  as  their  profit  Judge 
Hngbes  was  agreeable  to  tbis  proposition  and 
undertook  to  present  the  matter  to  the  rest 
'of  the  belrs.  He  preferred,  however,  not  to 
be  known  in  the  transaction  because  of  his 
interest  In  the  estate.  At  that  time  one 
George  H.  WUcozson,  one  of  the  heirs,  held  a 
general  power  of  attorney  from  all  the  rest 
of  the  belrs  residing  outside  of  California 
and  representing  the  buUc  of  the  estate. 
Judge  Hughes  either  wrote  to  him  or  saw 
him  personally  and  laid  Sflva's  proposition 
before  him.  It  was  substantially  to  fbe  ef- 
fect that  Sllva  was  willing  to  pay  $5  an  acre 
for  the  property,  or  In  round  figures  $13,000. 
In  response  to  this  proposition,  George  H. 
Wllcoxson  stated  he  was  satisfied  the  belrs 
would  be  willing  to  sell  at  that  figure,  and 
undertook  to  lay  the  matter  before  tti^  by 
letter.  In  a  short  time  he  reported  to  Judge 
Hughes  that  be  was  authorized  to  sell  the 
property  at  the  price  named,  but  would  re- 
quire a  payment  of  $4,000  In  cash.  When 
this  was  reported  to  SUra,  he  agreed  to  It; 
but,  when  the  transaction  was  about  ready 
to  be  consnmmated,  Silva  was  unable  to  raise 
the  full  amount  of  the  cash  payment  re- 
quired, whereupon  Judge  Hughes  borrowed 
$1,400  from  one  Adolphe  Jean,  giving  bis  note 
therefor.  He  also  at  the  same  time  wrote 
out  a  declaration  of  trust  for  SUva  to  sign, 
declaring  that  he  (SUva)  held  one-half  of  the 
said  ranch  in  trust,  first,  as  security  for  the 
payment  of  the  amount  of  Judge  Hughes' 
loan  from  Jean,  and  second,  upon  Its  pay- 
ment to  convey  one-half  of  the  ranch  to 
Judge  Hn^iea. 

Having  thus  arranged  for  the  Initial  pay- 
meat  uptm  the  purchase  price  at  the  rancfh,  a 
conv^ance  was  made  by  all  of  the  Wllcoxson 
heirs  to  SUva.  Judge  Hughes  Joining  with  the 
rest  In  this  conveyance.  Some  emiAasia  is 
sought  to  be  laid  by  appellant  upon  the  prop- 
osition that  a  fraud  In  some  sort  was  perpe- 
trated by  Judge  Hngbes  upon  the  o&er 
heirs  of  the  Wllcoxson  estate  through  his 
concealment  from  them  in  the  course  of  this 
transaction  of  the  fact  that  he  was  an  in- 
terested party  with  SUva  in  the  purchase  of 
the  property.  We  attach  no  significance  to 
this  suggestion,  since  It  nowhere  appears,  ei- 
ther that  Judge  Hughes  used  any  advantage 
which  his  position  as  an  heir  or  otherwise 
gave  him  to  promote  the  transaction,  ap- 
parently with  Silva.  but  really  In  part  with 
himself,  to  their  Injury;  nor  that  the  price 
which  Silva  offered  for  the  property  was  not 
the  fair  and  full  value  thereof  accoMing  to 
the  then  estimation  of  the  value  of  similarly 
situated  lands.  So  far  as  the  record  dis- 
closes, the  WilcoxBon  heirs,  who  were  the 
only  parties  who  could  have  been  injuriously 
affected  by  any  concealment  ot  Judge 
Hughes*  interest  in  the  transaction  with 
Silva,  have  never  complained,  and  bence  It 
does  not  Ue  In  tbe  mouth  of  Mr.  Silva,  who 


jointly  with  Judge  Hughes  profited  by  Qie 
transaction,  to  urge  that  It  was  attended 
with  any  unfairness  on  the  latter's  pert. 
The  purchase  of  the  Wllcoxson  Point  ranch 
having  thus  been  consummated  by  the  deed 
to  Silva,  dated  MartSi  15,  1899,  the  duty  of 
paying  the  balance  of  the  pnrt^iase  price 
devolved  apiwrently  nptm  Silva  In  accord- 
ance with  tbe  understanding  ot  the  parties 
that  the  revenues  to  be  derived  from  wood  to 
be  cut  upon  tbe  land  would  suffice  to  pay  its 
purchase  price.  Silva  went  into  possession 
of  the  property  and  entered  into  various  ac- 
tivities with  respect  to  It,  and  also  to  other 
properties  of  like  location  and  quality  in  tbe 
same  region.  He  delivered  wood  to  the  river 
boats,  and  established  a  wobdyard  in  Sacra- 
mento to  which  wood  he  had  cut  upon  this 
and  other  properties  In  which  be  became  in- 
terested was  brought  in  launches  or  bargea 
and  there  sold.  Several  years  went  by.  The 
note  which  Judge  Hughes  had  made  to 
Adolphe  Jean  became  due  and  was  about  to 
outlaw,  when,  in  the  year  1004,  a  new  note 
was  executed  by  Judge  Hughes,  and  a  new 
declaration  of  trust.  In  tiie  main  similar  in 
terms  to  tbe  former  trust  declaration,  was 
executed  by  Silva.  Several  years  more  went 
by  during  which  the  activities  of  Silva  were 
being  extended  In  various  directions  and  he 
was  making  considerable  money,  being  aptly 
described  by  Judge  Hu^es  in  bla  deposition 
as  "an  energetic  and  thriving  fellow."  When 
the  time  arrived,  In  1908,  for  the  roiewal  o£ 
the  Jean  note.  It  was  renewed  by  Judge 
Hughes  by  a  writing  to  that  effect  upon  it ; 
but  the  de<daratlon  of  trust  was  not  then  re- 
executed  by  Silva.  In  the  year  1911  the 
Jean  note  was  paid  by  Silva  out  of  funds 
wbldit  according  to  the  contention  and  testi- 
mony of  Jndge  Hughes,  had  been  derived  by 
him  from  the  proceeds  of  tta  pnqier^.  Dur- 
ing all  of  these  years  the  relations  of  the 
parties  continued  to  be  of  s  friendly  and  ctra- 
fldentlal  nature.  Judge  Hughes  from  time 
to  time  rendered  legal  services  of  various 
kinds  to  SUva  in  connection  with  bis  varied 
activities,  and  for  which,  according  to  the 
testimony  of  tbe  former,  he  made  no  <^arge 
and  received  no  pay.  On  the  other  hand, 
Silva  from  time  to  time,  according  to  his 
testimony,  loaned  Judge  Hughes  money,  fur- 
nished, him  wood,  and  contributed  to  his 
election  expenses.  In  the  year  1912  the  Wll- 
coxson Point  ranch,  In  common  with  other 
like  properties  In  that  region,  became  greatly 
increased  In  value  by  reason  of  reclamatloa 
projects  undertaken  by  the  federal  and  state 
governments,  aided  by  private  enterprise,  and  • 
looking  to  the  drainage,  protection  and  rec- 
lamation of  the  lands  of  the  Sutter  Basin. 
As  a  result  of  this  Increase  in  value,  Silva 
was  able  In  the  latter  year  to  make  a  sale  of 
this  ranch  to  the  Sutter  Basin  Oompany  for 
the  sum  of  $100,128.71.  Not  long  thereafter 
Judge  Hughes  sought  an  ac(»Hintlng  with 
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Sllva,  but  being  unable  to  obtain  It,  began  tlie 
present  suit. 

In  his  complaint  herein,  filed  in  December, 
1913,  Judge  Hughes  undertook  to  set  forth  in 
a  single  cause  of  action  bis  claim  that  a 
trust  relation  had  arisen  and  existed  between 
himself  and  the  defendant  Silva  In  respect  to 
four  separate  tracts  of  land,  embracing  In 
all  6,263  acres  lying  in  the  Sutter  Basin, 
which  It  was  asserted  in  said  complaint  had 
been  purchased  by  the  latter  pursuant  to  an 
understanding  and  agreement  between  him- 
self and  the  defendant  that  the  latter  was  to 
hold  the  legal  title  thereto  but  that  Hughes 
was  to  be  the  equitable  owner  of  an  undivid- 
ed one-half  interest  In  said  lands,  and  that 
aald  defendant  bad  subsequently  sold  all  of 
aald  lands  for  the  price  of  $50  per  acre,  real- 
izing therefrom  the  sum  of  $313,168,  or 
thereabouts,  of  which  said  sum  the  plaintiff 
was  entitled  to  have  an  accounting  and  an 
equitable  division  of  one-half  thereof.  The 
plalntifF  subsequently  filed  an  amended  com- 
plaint amplifying  the  averments  of  his  orig- 
inal pleading  Into  five  separate  causes  of  ac- 
tion. The  first  of  these  causes  of  action  re- 
lated to  the  lands  above  referred  to  as  the 
WilooxBon  Point  ranch;  the  other  causes  of 
action  had  reference  to  other  tracts  of  land 
alleged  to  have  been  pnrchased  and  held  by 
the  defendant  Sllva  under  a  like  understand- 
ing as  that  above  detailed  as  to  the  Wllcox- 
Bon  Point  ranch.  The  pray^  of  the  plaintiff 
was  for  an  accounting  as  to  each  and  all  of 
these  properties.  The  answer  of  Oie  defend- 
ant put  in  issue  all  of  the  material  averments 
of  this  amended  complaint.  In  the  mean- 
time Judge  Hughes  died,  and  his  widow,  as 
the  executrix  of  bis  last  will  and  testament, 
was  substituted  as  the  plalntltf  herein.  Upon 
the  trial  of  the  action  the  court  made  its  find- 
ings sustaining  the  plaintltTs  contention  as 
to  the  existence  of  a  trust  relation  as  to  the 
WUcoxson  Point  ranch,  and  as  the  result  of 
an  accounting  taken  as  to  said  property  and 
the  proceeds  thereof  found  and  decreed  that 
the  plaintiff  was  entitled  to  recover  from  the 
defendant  the  sum  of  f4S,17r>  40,  as  being 
<nie-half  of  the  net  amount  r(':'.rt7,ed  by  said 
defendant  as  tbc  result  of  his  holding,  man- 
ageraent  and  disposition  of  the  Wilcozson 
Point  ranch.  As  to  the. tracts  of  land  re- 
ferred to  in  the  other  counts  of  plaintiffs 
amended  complaint  the  findings  and  judg- 
ment of  the  court  were  in  the  defendant's 
favor,  and  as  to  these  the  plaintiff  was  held 
entitled  to  take  nothing. 

[1]  The  defendant  baa  appealed  from  said 
Judgment  In  so  far  as  the  same  Is  In  the 
plaintiff's  favor.  A  voluminous  record  has 
been  presented  upon  said  appeal.  From  the 
large  mass  of  testimony  presented  by  said 
record  the  foregoing  statement  as  to  the 
facts  of  this  case  has  been  prepared  by  us 
as  embracing  a  summary  which  is  In  har- 
rof»ny  with  the  findings  of  the  court  and 
«blch  supports  said  findings,  and  which  is  in 
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turn  sustained  by  the  testimony  in  the  case. 
In  so  far,  therefore,  as  the  argument  of  the 
ai^ellant  upon  this  appeal  Is  directed  to  hta 
contention  that  the  findings  and  judgment  of 
the  trial  court  are  not  supported  by  the  evi- 
dence In  the  case,  we  hold  without  further 
discussion  that  this  contention  Is  without 
merit.  In  view  of  the  substantial  conflict  In 
the  testimony  of  the  two  original  parties  as  to 
the  facts  pertaining  to  their  relation  and 
dealings  in  respect  to  the  particular  tract  of 
land  In  qneaUon  during  a  long  series  of 
years. 

This  brings  us  to  a  conslderati<Hi  of  the 
appellant's 'several  contentions  as  to  the  law 
of  the  case. 

[2-4]  The  first  of  these  is  his  contention 
that  there  Is  a  variance  between  the  plain- 
tiff's amended  complaint  and  the  findings 
herein,  in  this,  that  said  complaint  Is  predi- 
cated upon  the  averment  of  an  express  trust 
in  the  lands  in  question,  whereas  the  find- 
ings are  predicated  upon  the  fact  that  the 
parties  engaged  In  a  joint  adventure  for  the 
purchase  of  said  lands  out  of  which  a  trust 
arose  by  operation  of  law.  We  are  unable  to 
discover  the  Inconsistency  of  which  the  ap- 
pellant complains.  The  findings  of  the  court 
follow  in  almost  their  precise  language  the 
averments  of  the  plaintiffs  amended  com- 
plaint. They  then  go  further  and  set  forth 
In  hffic  verba  the  two  declarations  of  trust 
signed  by  Sllva  in  connection  with  the  loan 
from  Adolphe  Jean.  That  an  oral  under- 
standing between  two  parties  of  the  kind  in 
question  here  may  g^ve  rise  to  an  enforceable 
trust  in  favOT  of  one  of  them  Is  abundantly 
supported  by  a  long  line  of  authorities  in  this 
state,  of  which  the  following  are  a  few:  Bri- 
son  v.  Brison,  75  GaL  625,  17  Pac.  689,  7  Am. 
St.  Bep.  189;  Bradley  Co.  v.  Bradley,  166 
Gal.  237. 131  Pac.  750 ;  Younger  v.  Moore,  155 
Gal.  768,  103  Pac.  221 ;  Arnold  v.  Loomls,  170 
GaL  95,  148  Paa  618;  Lamb  v.  Lamb,  171 
Gal.  577,  163  Pac.  913 ;  Wlllats  v.  Bosworth, 
33  Oal.  App.  710,  166  Pac.  357 ;  and  In  the 
case  last-dted  this  court  held  that  such  a 
trust  could  at  the  same  time  be  ao  express 
and  a  resulting  trust,  and  that  the  fact  that 
the  trustee  of  such  trust  had  made  a  written- 
declaration  of  trust  did  not  change  the  Char- 
acter of  the  trust  Itself,  but  merely  furnished 
additional  proof  of  Its  existence.  The  criti- 
cisms which  the  appellant  herein  aims  at 
the  two  written  declarations  of  trust  ex- 
ecuted by  him  In  connection  with  the  making 
and  renewal  of  the  plaintiffs  note  to  Adolphe 
Jean  thus  lose  much  of  their  force;  but, 
apart  from  this,  they  are  not  justified  by  the 
terms  of  these  writings  taken  as  a  whole, 
for,  while  It  is  true  that  they  were  made  with 
express  reference  to  the  transaction  with 
Adolphe  Jean,  they  both  expressly  declare 
the  existence  of  a  trust  entitling  the  plaintiff 
to  an  equitable  Interest  in  the  property  in 
question,  and  in  its  proceeds  in  the  event  of 
8  sale  of  snch  Interest  In  order  to  pay  said 
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not^  while  tbe  tact  that  ttie  apiteUaiit  and 
Dot  the  maker  of  Uie  Jean  note  did  eventual- 
ly pay  the  same  In  no  viae  changes  the  situa- 
tion, since  according  to  the  original  under- 
atanding  of  the  parties  tlie  entire  purchase 
price  of  the  property  was  to  be  paid  out  of 
Itself  and  this,  according  to  the  finding  of 
the  court,  was  what  was  actually  and  even- 
tually done. 

[5]  The  appellant^B  next  contoitton  Is  that 
the  plalntUTa  dalm  for  accounting  is  barred 
by  ladMs  toe  tbe  reason  that  between  the 
years  1909  and  191S  he  made  no  assertion  of 
a  claim  of  invest  In  the  property  nor  made 
any  donand  for  an  aeconntliMt  TbB  evidence 
abundantly  shows,  however,  that  during  all 
these  years  Qie  relation  between  the  parties 
was  Inttmate  and  OOTdlal,  omslating  of  hiter- 
cfaanges  of  courtesies  and  services,  and  that 
down  to  a  short  time  beftne  the  sale  of  the 
property  Its  diaracter  and  value  baA  re- 
mained about  the  same  as  when  it  was  pur- 
chased by  than,  and  hmce  that  there  was  no 
reason  tor  a  balandug  of  accounts  between 
than.  It  was  not,  In  point  of  fact,  until  the 
rathor  unexpected  rise  In  the  values  of  this 
and  similarly  situated  property  made  its  ad- 
vantageons  sale  a  possibility,  and  until  it 
was  actnaUy  sold  to  anch  advantage,  that 
the  occasion  for  an  accounting  and  settle- 
ment betwem  the  parties  arose;  and  it  was 
only  a  short  while  after  this  that  a  dmand 
for  an  accounting  was  made  and  refused  and 
that  the  present  action  was  instituted.  We 
think  the  contention  tliat  the  plaintiff  was 
guil^  of  laches  under  these  drcnmstances 
cannot  be  sustained. 

The  other  oontentt<ms  of  the  aiv^lant 
herein  we  find  upon  a  careful  examlnatUm  of 
the  quite  elaborate  brle&  of  counsel  to  be  ei- 
ther covered  hy  the  point  that  Ihey  are  not 
reviewable  because  based  upon  conflicting 
evldeuoe,  or  by  the  other  points  already  dis- 
cussed, or  else  that  tbey  are  not  of  them- 
selves of  suffldent  Importance  to  warrant 
consideration  or  to  justify  a  reversal  of  the 
case. 

The  judgment  la  affirmed. 

We  concur:  WASTBt  P.  J.;  KBKRI- 
GAN,  J. 


(43  Cal.  App.  46) 

MATHEWS  V.  SAVINGS  UNION  BANK  ft 
TBUST  CO.  (STATE,  Intervener). 
(Civ.  2807.) 

(District  Court  of  Appeal,  Flrrt  District,  DItI- 
sion  2,  California.  Aug.  20,  1919.  Rehear- 
ing Draiied  by  Supreme  Coart  Oct  23.  1919.) 

1.  CoireilTimOHAL  ZAW  4=>4S— COKSTBtJC- 
TIOH  TAVOBINQ  VAUDXTT  Or  STATUTE. 

Unless  die  language  of  a  statute  is  express 
and  unmistakable,  courts  will  not  attribute  to 
the  Legislature  tlie  purpose  of  Invading  the 


common  right,  and  vioIatinK  those  fondamental 
cMStitntiwial  provisions  by  whldi  the  indivtd- 
oal  is  protected  agidnat  arMtraty  action  by 
govemnient. 

2.  Escheat  ift-'i  Biqht  or  owneb  to  bakk 

DEFOSir  AS  AOAIHST  STATE  AnXB  TWEMTT 
TEABS. 

Under  C!ode  CSv.  Proc  H  1269b,  1278,  and 
Bank  Act,  {  15,  as  amended  in  1915,  a  bank 

deposit  on  which,  except  for  interest,  neither 
deposits  nor  withdrawids  have  been  made  for 
20  years,  may  be  taken  bj  the  state  only  in 
the  absence  of  claim  by -the  tme  owner  or  his 
representative,  tbe  limitation  period  of  20  years 
being  merely  jurisdictional,  and  investing  tbe 
state  treasurer  with  right  to  sue  for  tiie  deposit 
lik  the  superior  court  of  Sacramento  county. 

S.  ESOHBAT  «=>G— UlfTXL  SUIT  TO  ESCHEAT 
OWNBB  CAN  BBCOVBB  DEPOSXT  IK  BAHK  ATOB 
TWEHTT  TKAB8. 

Despite  Code  Civ.  Proc.  |i  1269a,  1273,  and 
Bank  4^t,  |  10^  as  amended  In  1915,  until  suit 
is  brou^t  by  the  Attorney  Genural  in  tiie 
superior  court  of  Sacramento  county  to  recover 
for  the  state  as  an  escheat  a  bank  deposit  on 
which  no  deposits  or  withdrawals  have  been 
made  for  20  years,  the  court,  having  JnrlsdictloD 
of  an  action  b;  any  one  for  property  withheld 
by  another  without  rigtit,  is  open  to  the  owner 
of  the  deposit  as  well  after  as  before  the  eqira- 
tioo  of  the  20-year  period. 

4.  PABTIKS  «=»47— iHTEBVEIITIOir  HOST  NOT 
BETABO  PBradPAIi  SUFT. 

An  Intervention  must  not  retard  the  prin- 
cipal suit,  nor  delay  the  trial  of  the  action,  nor 
diange  the  position  of  the  parties. 

5.  Statutes  «»182— Conbtbuotion  to  atozd 

UROONSTITDTIOHAUrT  AHD  mOHOTm  JUS- 
TICE. 

The  constraction  of  a  statute  must  be  con- 
sistent with  sound  sense  and  wise  policy,  and 
with  a  view  to  promote  justice. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo;  B.  P.  Shortall. 
Judge; 

Action  1v  Matft  filathews,  administrator 
of  the  estate  of  William  Andmon,  deceased, 
against  the  Savings  Union  BaiUc  ft  nmst 
Company,  wherein  Oie.  State  Intervened. 
From  a  judgment  for  tba  State,  plaintiff  ap- 
peals. Reversed. 

Lovett  E.  Fraset,  of  San  Francisco,  Her- 
bert V.  Seeling,  of  Lakeport,  and  Ombaun 
ft  Fraser,  of  San  Francisco,  for  appellant 

U.  S.  W^b,  Atty.  Gen.,  and  Frank  I*. 
Onerena,  Deputy  Atty.  Oen.,  fbr  the  States 

BRITTAIN,  J.  This  appeal  concerns  the 
construction  of  sections  1269a  and  1273  of 
the  Code  of  Civil  Procedure,  and  section 
15  of  the  Bank  Act,  as  they  were  amended  In 
1915.  They  relate  to  escheats  of  unclaimed 
bank  deposits.  The  facts  are  admitted. 

In  1868  William  Anderson  deposited  with 
the  Savings  Loan  Society  Bank  of  San  Fran- 
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dsco,  the  predecessor  of  tbe  defendant,  $1,- 
500,  which  with  the  accumulattoos  of  interest 
grew  to  912,625.12  by  the  1st  of  Janaar;, 
1917..  Anderson  died  at  bis  residence  In 
Lake  eonnty  In  Angust.  1802.  Under  the 
provisions  of  section  15  of  the  Bank  Act  tbe 
defendant  made  report  to  the  state  treasnrer 
that  for  20  years  prior  to  the  1st  day  of 
Jannary,  1917t  there  had  been  neither  de- 
posit nor  withdrawal  of  funds  from  the  An- 
derson Bccoantt  and  no  claim  bad  been  made 
nor  address  of  the  owner  of  the  accomit  fil- 
ed within  tlie  20-year  period.  On  March  16, 
1917,  the  public  administrator  of  Lake  coun- 
ty was  granted  letters  of  administra- 
tion on  Oie  estate  of  Anderson,  and  on  tlw 
day  following  be  made  demand  upon  the 
bank  for  payment  of  the  deposit  accomit, 
irtilch  b^g  refused  the  administrator  sued 
the  banlfi  at  its  place  <tf  bmdneoB  In  San  I^an- 
dsca  The  Attorney  General  interrened  tm 
behalf  of  the  stata  Tha  judgment  was 
against  the  plaintiff  and  in  terms  declared 
the  money  on  deposit  had  escheated  on  Jan- 
uary 1,  1917,  nearly  0  months  before  the 
Jndgmoit  was  entered. 

In  this  case  Qiere  la  no  question  of  Iden- 
tity involved.  The  plaintiff,  as  the  admin- 
istrator of  the  estate  of  the  depodtor,' stands 
in  his  Shoes.  His  rights  in  regard  to  the 
money  in  Question  are  neither  greater  nor 
leas  than  those  of  the  depositor.  If,  on 
cember  81,  1919.  either,  the  depositor  or  the 
administrator  of  his  estate  had  made  de- 
mand  on  the  bank,  it  was  obligated  to  pay, 
because  tbe  money  then  oa  d^otdt  rigbttolly 
belonged  to  the  d^osltor  or  his  estate.  If 
payment  had  been  refused,  the  superior  court 
in  San  Francisco  would  bave  had  Jurisdiction 
of  a  suit  against  the  bank,  and  upon  the  ad- 
mitted t&cts  ite  judgment  must  have  beai  in 
fttvor  of  Hie  depositor  or  his  personal  repre- 
BentatlT&  Because  the  demand  waa  not 
made  until  after  January  1,  1917,  the  trial 
court  determined,  and  the  Attorn^  General 
here  ai^es,  that  the  moneys  esdieated  on 
Out  day,  that  the  right  of  the  depositor 
to  the  immediate  paymoit  no  longer  exist- 
ed,  and  that  this  result  flowed  from  the 
amendmente  of  1915. 

[1]  So  <rtmoxlouB  to  the  sense  of  justice 
is  the  suggestion  that  the  rtate  may  take 
fbr  its  own  use  the  property  (tf  cue  of  ite 
dtlsens,  without  compmsatlmk  and  without 
beariitf,  that,  unless  the  language  of  a  stat- 
ute is  express  and  unmistekable,  courts  will 
not  attribute  to  tbe  co-ordinate  law-making 
body  the  purpose  of  invading  the  common 
rl^t  and  violating  those  fundamentel  con- 
stitutional provisions  by  which  the  bidlvid- 
ual  is  protected  against  arbitrary  action  on 
the  part  of  the  government.  Tbe  language 
of  tbe  stetutes  here  in  question  requires  no 
such  interpretetion. 

Section  1273  of  the  Cote  of  Civil  Procedure 
and  section  15  of  the  Bank  Act  are  correla- 
ttve.    They  deal  with  bank  deposits  upon 


which,  except  for  the  accumulation  of  taiter- 
est,  neither  deposits  nor  withdrawals  have 
been  made  tor  a  period  of  20  years.  Tbe 
Bank  Act  provides  that  tbe  mon^s  in  audi 
deposits— 

"wbidi  shall  have  remained  nndalmed  for  more 
than  twenty  years  •  •  •  and  where  neither 
the  depositor  or  any  claimant  has  filed  any  no- 
tice with  such  bank  showing  his  or  ber  present 
residence,  shall  •  •  *  be  deposited  with  the 
state  treasorer  after  judgmoit  in  the  manner 
provided  in  the  Code  of  ClvU  Procedure." 
Suta.  1916^  p.  1106. 

The  general  language  of  the  Code  section 
is  the  same,  except  that  the  last  phrase 
reads  "shall  •  •  •  escheat  to  the  state." 
Code  Civ.  Proc  {  1273.  The  secUon  then 
provides  that,  when  the  Attorney  Goieral 
shall  learn  of  such  deposits  he  shall  bring 
suit  In  the  superior  court  of  Sacramento  coun- 
ty, and  that  upon  the  trial.  "If  it  be  determin- 
ed that  the  moneys  *  *  •  are  unclaimed 
as  hereinabove  stated,  then  the  court  must 
render  judgment  Jn  &vor  of  the  state  de- 
claring that  said  mimeys  have  escheated," 
and  commanding  the  bank  to  deposit  the 
moaey  with  the  state  treasurer  thereafter 
to  be  dealt  vUJi  as  othw  escheated  property. 

So  carefnl  Is  the  state  of  the  ri^to  of  Ito 
dtlzens  that  evoi  after  the  adjudication,  for 
a  period  of  0  years,  any  person  not  a  party  or 
a  privy  to  the  esdieat  judgment  may  sue  the 
state  to  recover  the  money,  and  this  time  Is 
extended  to  Infanta  and  persons  of  unsound 
mind  for  a  period  of  one  year  after  ttie  re- 
maval  of  the  disability.  Code  Civ.  Proc  | 
1272. 

[2]  In  the  suit  oommoioBd  by  the  Attorney 
General  any  dalment  may  appear  and  pre- 
sent his  dalm  of  ownership.  Code  CSv.  Proc 
I  1273.  The  Attorn^  General  argues  that 
the  only  adverse  dalm  which  could  prevail 
in  the  suit  would  be  one  based  on  the  non- 
existence of  tbe  very  .fiict  on  whldi  the  suit 
Is  based,  namely,  that  no  claim  had  been 
made  within  the  20  yearn  of  dormancy.  If 
this  ctmatmction  diould  be  adopted,  how 
unreliable  would  be  the  guaranty  of  justice 
contained  In  section  15  of  the  Bank  Act, 
which  provides  that  "any  person  interested 
may  appear  In  sudi  action  and  become  a 
party  thereto,"  and  that  "the  court  Shall 
bave  full  and  complete  jurlsdictiffli  over  the 
state,  and  the  said  deposits,  and  of  tbe  per- 
son of  every  one  having  or  dalmlng  any  in- 
twest  In  the  said  deposlte,  or  any  of  them, 
and  shaU  liave  full  and  complete  Jurisdic- 
tion to  hear  and  determine  the  Issues  therein, 
and  render  the  appropriate  Judgment  there- 
on." TblB  language  is  most  appropriate  to 
provide  for  a  real  trial  of  the  claim  of  inter- 
est or  ownership,  and  It  Is  equally  inappro- 
priate to  provide  tor  a  merely  formal  ad- 
judication of  the  jurlsdictkHial  ftct  of  non- 
demand  for  a  period  of  20  years.  Just  as 
the  statute  provides  tor  a  claim  of  owner- 
ship after  On  judgment,  so  does  It  provide 
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for  a  claim  of  ownership  after  the  Attorney 
General  sues  and  before  the  judgment.  Of 
course,  a  claim  may  be  made  by  the  owner 
against  the  bank  at  any  time  before  the  ex- 
piration of  the  20  years.  There  necessarily 
must  elapse  a  period  of  time  between  the 
expiration  of  the  20  years  and  the  commence- 
ment of  the  state's  suit  What  are  the  rights 
of  the  owner  of  the  money  during  that  Inter- 
mission? 

[3]  Xhe  Attorney  General  argues  that  after 
the  expiration  of  the  20  years  no  court  save 
that  In  Sacramento  county  hai  jurisdiction 
to  make  any  order  In  relation  to  the  deposit. 
The  Bank  Act  provides  that,  when  summons 
is  Issued  under  section  1273  of  the  Code  of 
Civil  Procedure,  the  clerk  shall  also  Issue  a 
special  notice  directed  to  all  persons,  requir- 
ing them  to  appear  within  60  days  after  the 
first  publication  of  summons  to  show  cause 
why  the  money  should  not  be  paid  to  the 
state  treasurer.  This  notice  must  be  pub- 
lished with  the  summons;  that  is,  for  a  peri- 
od not  less  than  4  weeks.  Code  Civ.  Proc. 
{  1273.  Under  the  Bank  Act  it  Is  not  untU 
the  completion  of  publication  that  jurisdic- 
tion vests  in  the  Sacramento  court,  llie 
duties  of  the  Attorney  General  are  many; 
the  demands  upon  his  office  are  great  There 
may  be  most  cogent  reasons  for  delay  In  the 
brUiglng  of  suits  of  this  nature.  The  suit 
In  Sacramento  concerning  this  deposit  was 
not  commenced  until  July  30,  1017,  7  months 
after  the  expiration  of  the  20-year  period. 

Suppose  the  depositor  had  not  died,  but, 
returning  from  a  far  country,  bad  been  de- 
layed by  stress  of  weather,  bo  that  a  demand 
wtddti  would  have  be^  honored  on  Decem- 
ber  81st  could  not  be  presented  until  Janu- 
ary 2d;  suppose,  further,  that  he  was  In 
sickness,  that  bis  family  was  In  distress,  or 
Out  the  fond  lie  bad  thriftily  laid  by  against 
the  day  of  his  dire  need  alone  would  save  him 
from  the  bankruptcy  court;  and,  suppose  the 
bank  aboUld  pay  falm'  what  rightfully  was 
his— Is  it  conceivable  that  the  court  in  Sac- 
ramento would  reQulre  the  bank  again  to 
pay  the  amount  of  the  depoedt  to  the  state? 
If  the  bank  should  refuse  to  pay  upon  such 
a  demand,  as  St  did  In  this  case,  would  the 
admitted  owner  of  the  deposit  be  conu)eI]ed 
to  watt  ODtll  the  Attorney  General  should 
find  time  or  be  willing  to  open  the  door  of 
the  Sacramento  court,  so  that  be  might  as 
a  defendant  present  his  claim?  Under  such 
a  rule  he  might  be  driven  into  bankruptcy, 
and  he  and  his  family  become  public  charges. 
It  would  be  no  answer  to  say  he  might  by 
the  roundabout  method  of  mandamus  force 
the  Attorney  General  to  throw  open  the  door 
of  the  Sacramento  court  The  rule  that 
Justice  shall  not  be  denied  is  no  more  sacred 
than  Is  that  whlc^  declares  it  diall  not  be 
delayed.  Until  suit  Is  brought  by  the  At- 
torney General  in  Sacramento  county,  the 
court  having  Jnrlsdiction  of  an  action  by 
any  one  for  property  wlildi  anotbv  without 
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right  withholds,  Is  open  to  the  depositor,  as 
well  after  as  before  the  expiration  of  the  20- 
year  period.  In  the  exercise  of  its  consti- 
tutional jurisdiction  (article  6,  |  5)  the  su- 
perior court  In  San  Francisco  had  pov/er  to 
entertain  the  suit  of  the  plaintiff,  and  Its 
jurisdiction  having  attached,  it  necessarily 
had  power  to  determine  the  substantial  rights 
of  the  parties  before  it  (Hlbemia,  etc.,  Soc. 
V.  Lewis,  117  Gal.  077,  47  Pac.  602,  49  Pac 
714;  Peck  v.  Jennesg,  7  How.  612,  624,  12 
L.  Ed.  841). 

[4]  In  the  present  case,  in  view  of  the  fact 
that  the  enactments  of  1915  had  received  no 
judicial  interpretation,  the  bank  refused  to 
pay,  aud  upon  suit  being  brought  submitted 
Itself  to  the  judgment  of  the  court  Under 
the  provisions  of  1269a  of  the  Code  of  Civil 
Procedure  the  Attorney  General  intervened 
In  this  action.  TTiat  section  was  adopted 
at  the  same  session  of  the  Legislature  at 
which  the  amendments  under  discussion  were 
adopted,  and  no  doubt  to  protect  the  Interests 
of  the  state  In  the  contingency  of  a  claim 
being  made  in  the  Interim  which  must  elapse 
in  every  Instance  between  tbe  report  of  the 
bank  and  the  commencement  of  tbe  suit  in 
Sacramento  county.  It  provides  that  when- 
ever the  Attorney  General  is  Informed  that 
property  has  escheated  or  is  about  to  escheat, 
he  may  commence  an  action  on  behalf  of 
the  state  to  determine  its  rights  to  the  prop- 
erty "or  may  Intervene  on  its  behalf  In  any 
action  *  *  •  and  contest  tlie  rights  of 
any  claimant  or  claimants  thereto."  The 
statute  does  not  say  that  upon  bis  interven- 
tion the  court  In  which  the  action  is  brought 
shall  be  divested  of  its  jurisdiction  pending 
the  bringing  and  determination  of  another 
suit  There  is  no  suggestion  that  any  difTer- 
ent  rul^  of  law  shall  apply  to  an  interven- 
tion under  this  section  of  the  Code  than  those 
which  ordinarily  control  in  such  cases.  It 
has  been  broadly  stated  that  the  intervener 
must  take  the  suit  as  be  finds  it  A  better 
statement  is  that  the  intervention  must  not 
retard  the  principal  suit,  nor  delay  the  trial 
of  the  action,  nor  change  the  position  of 
the  partlea  Hlbemia,  etc,  Soc.  v.  Chorcb- 
111,  128  Oal.  634,  61  Pac  278,  79  Am.  St.  Rep. 
73;  Van  Gorden  t.  Ormsby,  55  Iowa,  664, 
8  N.  W.  625;  Boyd  v.  Heine^  41  La.  Ann. 
393,  6  South.  714;  Mayer  v.  Stahr,  35  La. 
Ann.  57;  Ragland  r.  Wlsrock,  61  Tex.  391; 
Cahn  V.  Ford,  42  La.  Ann.  965.  8  South.  477. 
The  fact  fiiund  by  tbe  court  that  after  the 
commencement  of  this  action  tbe  statutory 
suit  was  commenced  by  the  Attorney  Graeral 
in  Sacramento  county  had  no  bearing  upon 
the  determination  of  this  case.  Jurisdiction 
having  attached,  the  court  should  have  deter- 
mined the  issue  of  ownership  of  the  money. 
Dimpby  v.  Belden,  57  Cal.  427;  Sharon  v. 
Sharon,  84  Cal.  424.  23  Pac  1100. 

[E]  What  has  already  been  said  concerning 
the  question  of  jurisdiction  applies  equally 
to  the  suhstantlai  rights  of  die  parties.  A 
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«Hist ruction  of  section  1273  of  the  Code  of 
Civil  Procedare  and  sectltm  15  of  ttie  Bank 
Act  by  wbldi  title  to  money  on  deposit  would 
pass  to  the  state  absolutely  on  the  ezplra- 
tl(ni  of  20  years,  without  compensattoo  to  the 
owner  and  wltlkont  notice  and  hearing  be- 
fore his  property  should  be  taken,  wonld  be 
intolerable.  Not  mily  must  a  statute  be  con- 
strued. If  possible,  to  tmAA  nnoon^tntlfxi- 
aUty,  bnt  the  constroctton  mnst  be  conslst- 
ent  with  Bonnd  sense  and  wise  p(dlcy,  and 
with  a  Tlew  of  promoting  Justice.  San  Joa* 
qnln,  etc^  Inr.  Oo.  t.  Sterlnson,  164  CaL 
229,  128  Pac.  924;  In  re  Mitchell.  120  CaL 
386,  52  Pac.  790;  Merced  Bank  t.  Caeacdai 
103  Cal.  645,  37  Pac.  6«8. 

In  the  preemt  case  the  Identity  and  death 
of  the  d^usitor  are  admitted  and  the  appel- 
lant  is  Uie  administrator  of  his  estate.  As 
the  personal  representative  of  the  depositor 
he  was  entitled  to  payment  of  the  deposit 
at  any  time  the  admitted  facts  were  estab- 
lished. Code  Civ.  Proc.  IS  1652,  1726,  1732, 
Tb»  facta  were  establlBhed  by  the  findings 
in  this  action  to  which  the  state  was  a  party. 
Upon  the  facta  found  the  plalntitC  was  en- 
titled to  Judgment.  This  conclusion  la  In 
consonance  with  the  reasons  underlying  the 
dedalon  of  the  SnprCTie  Court  in  the  some- 
what similar  case  of  People  v.  Boacta,  76 
CaL  297,  18  Pac.  407. 

The  Jn^iment  Is  reversed. 

Weooncnr:  LANODON,     J.;  HATSN.J. 


(43  Cal.  App.  SB) 

WIA^SR  V.  BOTI^  Auditor  of  (Sty  and  Coon- 
ty  of  San  IVandsco.   «3v.  8089.) 

(Dlatrict  Conrt  of  Appeal,  Blwt  Dlatrict,  Divi- 
sion 1,  California.  Aug.  26,  1019.  Behear- 
ing  Denied  by  Snpreme  Ooart  Oct  2S.  1919.) 

1.  MumCTPAL  OOBPOUTIOlfB  4s»214C!)  — 
BOABD    OF   PUBLIO    WOBKB  CAN  COnTBAOT 

spbculIxt  WITH  AscnrrecTs. 
Under  ita  implied  powers,  the  board  of  pub- 
lic worka  of  the  city  and  county  of  San  Fran- 
cisco Is  authorized  in  Ita  discretion  to  secure 
by  apedal  contract  the  aervlcee  of  architecta  In 
any  apedal  case,  oa  the  projection  of  a  school- 
bouse,  to  prepare  such  plans  and  apedficationa 
as  may  be  needed. 

2.  Municipal  cobposations  •=»236— Board 
can  contbact  wfth  abohxtmt  without 
OATxnvo  ros  bids. 

The  baerd  of  public  worka  of  the  city  and 
ooenty  of  San  SVandaco  waa  authorized  to  con- 
tract with  an  ar^tect  for  the  preparation  of 
plans  and  spedficationi  for  a  projected  school 
house  at  the  usual  rate  of  compensation  for  aueb 
servicea  in  the  dty  without  calling  for  bids  and 
awarding  the  contract  to  the  lowest  bidder. 

Application  for  writ  of  mandate  hy  3.  R. 
Miller  against  Thomas  F.  Boyle,  as  Auditor 


of  the  City  and  County  of  San  Francisco, 
etc.  On  demurrer  to  the  petition.  Writ  di- 
rected to  issue. 

Culltnan  &  Hlckey,  of  San  Frandsco,  for 
iwtltioner. 

George  Lull,  City  Atty«  and  Manrlce  T. 
DooUng,  Jr.,  Asst.  City  Atty.,  both  of  San 
Frandsco,  for  respondent 

J.  G.  De  Forest,  of  San  Frandsco,  amicus 
curite. 

WASTE,  P.  J.  This  Is  an  application  by 
the  petitioner,  who  is  a  duly  licensed,  c&rti- 
fled,  and  authorized  architect,  for  an  alter- 
native writ,  to  be  directed  to  the  defendant 
as  auditor  of  the  dty  and  county  of  San 
Francisco,  requiring  him  to  approve  a  claim 
and  demand  of  petitioner  fbr  the  snm  of  |lr 
205.66,  alleged  to  be  due  as  fees  for  services 
as  architect,  rendered  the  dty  and  county. 
The  daim  was  properly  presented  and  duly 
allowed  and  approved,  until  It  reached  the 
defendant,  who  declined  to  audit  the  same, 
upon  the  ground  that  the  petltlcmer  herdn 
was  not  employed  In  accordance  with 
dvll  service  providwa  of  the  diarter  of  the 
dty  and  county  of  Ban  Frandsco,  and  that 
the  claim  is  not  fDr  a  regular,  stated  salary, 
or  based  on  a  per  diem.  Be  further  cmtends 
that  the  contract  for  the  preparation  of  the 
plans  and  spedflcatlons  of  the  sdHx^ouse, 
and  supervision  of  audi  construction,  should 
have  been  let  to  the  lowest, bidder,  In  ac- 
cordance with  the  provisions  of  sectltms  14, 
11^  16,  17,  and  18  of  diapter  1  of  article  6 
of  the  diarter.  The  facts  behind  the  applica- 
tion are  admitted  to  be  correctly  set  forth 
in  the  petition.  The  matter  Is  submitted  to 
this  court  on  questions  of  law,  raised  by  the 
demurrer  of  respondent. 

It  appears  that,  by  ordinance  of  the  board 
of  supervisors  of  the  city  and  county,  the 
board  of  public  works  Is  authorized  in  Its 
discretion,  to  obtain  plans,  drawings,  sped- 
flcatlonB,  and  details  for  tlu  erection  of  jnib- 
lie  bnildlngs  for  the  dty  and  county  of  San 
Frandsco,  to  be  erected  under  the  snpervl- 
slon  and  direction  of  the  board  of  public 
works,  and  for  ttut  purpose  to  ei^;age  the 
servicM  of  ardiltects,  either  by  selection  or 
by  competition.  The  method  of  competition 
In  case  the  ardiltects,  for  the  purposes  sped- 
fled  in  the  ordinance,  are  selected  by  compe* 
tltlon  is  to  be  determined  by  the  same  board. 
Ukewls^  that  board  is  authorized  to  [ray  for 
tlie  preparation  of  details,  pbna^  and  draw- 
ings and  necessary  supervision  of  the  work 
of  construction  a  snm  whldi  (including  the 
cost  of  the  preparation  of  the  contract,  plans, 
and  spedflcatlons)  Shall  not  exceed  6  per 
centum  of  the  entire  cost  of  the  buUdbtg  to 
be  constructed.  The  ordinance  further  au- 
thorizes the  board  of  works  to  enter  into 
contracts  with  ardiltects  for  the  purpose  of 
engaging  the  srarices  therein  contemplated. 
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Another  i>rotl8lon  of  the  ordinance  declares 
that  nothing  therein  contained  diall  be 
deemed,  or  construed,  as  preventing  the 
board  of  public  works  from  appointing  a  dty 
architect,  or  such  persons  as  Uiat  board  may 
deem  necessary,  to  perform  architectural 
services  for  the  dty  and  county,  or  to  In- 
spect and  8UE}ervlBe  the  construction  of  pub- 
lic buildings ;  It  being  the  Intent  and  purpose 
of  the  ordinance,  so  It  declares,  to  place  In 
the  discretion  of  the  board  of  public  vrorks 
t3ie  manner  and  method  of  obtaining  plans 
and  specifications  for  public  buildings,  and 
the  supervision  of  the  constrsctlon  thereof. 

The  hoard  ot  education  of  the  dty,  after 
proceedings  duly  and  regularly  had  In  that 
behalf,  requested  the  board  of  public  works 
to  prepare  plans  and  specifications  for  a  cer- 
tain sdioolhonse,  to  he  known  as  the  Jeffer- 
son School,  and  to  be  constructed  In  and  by 
the  dty  and  county.  The  board  of  pnbUe 
works  thereupon,  by  resolotlon  duly  adopted, 
appointed  petitioner,  the  architect,  to  pre- 
pare plans  and  spedflcations  for  such  school- 
house  at  an  estimated  cost  of  construction 
of  approsivately  $100,000,  and  In  and  by 
said  resolution  It  was  provided  that  the  fee 
of  petitioner  tar  such  services  should  be  6 
per  cent,  of  the  total  cost  of  the  construction 

the  said  schoolhouae,  and  ttiat  the  services 
of  the  petia(mw  should  Indude  tiie  neces- 
sary BUperriBion  of  construction.  It  was  fur- 
ther agreed  by  and  betweoi  the  board  of 
public  works,  acting  for  the  dty,  and  peti- 
tioner, i^lor  to  his  entering  Into  his  work, 
that  the  fee  of  6  per  cent  should  be  paid  at 
certain  times  and  amounts,  cme-fiftb  of  the 
fee  to  be  paid  npoi  completion  and  ap- 
proval ot  the  prelbninary  studies  tor  the 
plans  and  specifications  of  the  schoolhouae. 
It  was  likewise  agreed  that  until  the  actual 
cost  of  the  construction  of  the  sdioolhouse 
should  be  ascertained  the  payments  on  ac- 
count of  petitioner's  fee  were  to  be  based  <hi 
the  estimated  cost  of  the  ocmstructlon 
thereof. 

nwreupm,  petitioner  prepared  the  prelim- 
inary studies  fbr  the  plans  and  spedflca- 
tlons  €f  said  sdioolhonse.  In  the  pr^ara- 
tlon  of  these  studies  tor  the  plans  and  sped- 
fications  petitioner  used  Us  own  private 
office '  and  matertals  and  onployed  drafts- 
men and  asdstants,  paying  the  cost  of  said 
materials  and  the  wages  of  said  draftsmen 
and  assistants,  out  (tf  bis  private  funds.  The 
estimated  cost  of  the  construction  of  the 
school,  when  tbe  preliminary  studies  for  its 
plans  and  spedflcatlons  were  completed,  was 
$100,471.66.  These  preliminary  studies  for 
the  plans  and  spedficatirats  were  delivered 
to,  and  accepted  and  approved  by,  the  board 
of  education  and  the  board  of  public  works. 
Thereupon,  petitioner  presented,  as  before 
stated,  to  the  proper  officers  of  the  dty  and 
county,  his  bill  and  demand.  In  proper  form, 
for  $1,206.60.  That  claim  the  auditor  refuses 
to  approvCb 


It  appears  as  a  fact  In  the  case  that  the 
fee  of  6  per  c^t.  of  the  actual  cost  of  the 
ctmstmction  of  the  Jefferson  School  Is  not 
greater  than  the  compensation  paid  to  archi- 
tects on  similar  employment  in  the  dty  and 
county,  and  Is  the  reasonable  value  of  such 
services  petitions  agreed  to  render.  The 
fee  of  6  per  cent  and  the  times  and  amounts 
of  progress  payments,  and  the  mode  of  pay- 
ment, are  the  usual  and  customary  mode, 
times,  and  amounts,  respectively,  of  paying 
ardiltects  In  the  dty  and  county  of  San 
Frandsco,  whether  said  architects  be  em- 
ployed by  tiie  said  dty  and  county,  or  by 
private  persons. 

The  board  of  public  works  of  the  dty  and 
county  ot  San  Frandsco  has  cbarge,  super- 
intendence, and  control,  under  sudi  ordi- 
nances as  are  from  time  to  tbne  adopted  by 
the  supervisors,  of  the  construction  of  any, 
and  all,  public  buildings,  and  structures,  un- 
der plans  duly  approved  by  tiie  various  de- 
partments, Indudlng  all  scboolhouses,  and 
fire  department  buildings,  and  the  repair 
and  maintenance  of  any,  and  all,  buildings 
and  stmctores  owned  by  the  dty  and  county. 
Charter  of  the  City  and  County  of  San  Fran- 
dsco, snbd.  6,  I  ^  c  1,  art  6.  The  same 
board  bas  power  to  employ  endi  derks, 
superintendents,  inspectors,  engineers,  sur- 
veyors, deputies,  ardiltects,  and  workmea, 
as  shall  be  necessary  to  a  proper  discharge  of 
thdr  duties  under  tiie  artide  of  the  charter, 
and  to  fix  theU  compensation ;  but  no  com- 
pensatim  of  any  of  said  persons  diall  be 
greater  tiun  Is  paid  In  tba  case  of  similar 
employmfflits.  Charter,  |  S,  a  1,  art  6.  ^e 
first  question  to  be  dedded  In  this  case  Is 
whether,  by  Oils  language  of  the  charter,  the 
board  of  works  is  bound  to  engage  architects 
ezduslvely  as  "em^oyfis,"  at  stated  monthly 
salaries,  or  at  a  glvsi  per  diem,  or  whetiier 
it  may  engage  an  ardiltect  by  spedal  con- 
tract to  prepare  plans  and  spedflcatlons  at 
his  own  time  and  expense,  for  a  stipulated 
fee  based  on  the  cost  of  the  construction 
work  to  be  planned  and  supervised  by  him. 

[1]  The  board  of  public  works  may  employ 
any  number  of  ardiltects,  as  It  emidoys  all 
needed  derical  forces  and  workmoi,  neces- 
sary to  a  proper  discharge  of  the  duties  Im- 
posed by  the  diarter.  It  may  also  fix  tbelr 
compensation  tm  a  montiily  basts.  Charter, 
I  1,  c.  4,  art  3.  Sudi  ardiltects,  when  thus 
regularly  employed,  wonld.  In  our  judgment, 
become  employ!^  of  the  dty,  and  subject  to 
the  dvU  service  provisions  ct  tiie  charter, 
except  in  the  case  of  the  dty  ardiltect  with 
which  case  we  are  not  now  dealing.  How- 
ever, we  do  not  find  anything  In  the  diarter 
previous,  or  In  the  general  law,  as  we  un- 
derstand It  which  will  prevent  the  board  of 
public  works.  In  its  discretion,  securing  the 
services  of  willful  ardiltects,  In  any  special 
case,  to  pr^wre  sudi  plans  and  spedflcaUons 
as  may  be  needed.  When  the  diarter  permits 
a  certain  result  to  be  accomplished,  but  does 
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not  prescribe  the  means,  any  reasonable,  or 
soltablei  means  m&j  be  ad<^ted.  A  munic- 
ipal board  not  only  has  tbe  powers  erpreasly 
ennmerated  in  the  organic  act,  but  also  those 
implied  powers  which  are  necessary  to  the 
exerdse  of  the  powers  expressly  granted,  ex- 
cept In  the  instances  where  such  implied 
power  is  expressly,  or  Impliedly,  prohibited. 
Harris  t.  Olbblns,  m  CaL  41S-421.  46  Paa 
292. 

The  right  to  employ  an  ar<diitect,  and  pre- 
pare plans  and  spedflcatlons,  therefore,  was 
Incident  to  the  general  power  of  the  city  to 
erect  schoolhonses.  Dillon  on  Municipal  Cor- 
porations, I  701 ;  Spalding  t.  Chamberlain  ft 
Co.,  130  Qa.  649.  61  8.  B.  633.  We  find  noth- 
ing in  the  charter  which  makes  the  emplt^- 
ment  of  architects  at  a  regular  fixed  salary, 
or  per  diem,  the  exduslve  method  by  which 
the  city  might  carry  out  this  incidental  pow- 
er. The  board  of  public  woi^s,  clothed  with 
general  authority  to  construct  and  acting 
under  the  ordinance  of  the  board  of  supers 
visors  had  power  to  accomplish  a  certain  re- 
sult, which  could  not  be  accomplished  by  It 
without  the  employment  of  other  agencies, 
to  wit,  of  architects,  to  prepare  the  plans 
and  speciflcatlonB  for  such  erection.  In  this 
case,  the  charter  not  directly  prescribing 
that  such  plans  and  specifications  could  only 
be  prepared  by  such  architects  as  might  be 
regalarly  employed  by  the  board  of  public 
works,  it  must  be  construed  to  afford  oppor- 
tunity for  the  adoption,  as  was  said  fn  Har- 
ris y.  Gibbons,  supra,  "of  any  reasonable,  and 
suitable,  means." 

[2]  The  claim  of  respondent  that  the  con- 
tract between  the  board  of  public  works,  and 
the  petitioner,  shonld  only  have  been  award- 
ed after  compliance  with  the  provisions  of 
the  charter,  relative  to  letting  contracts  to 
the  lowest  bidder,  has  been  disposed  of  ad- 
versely to  his  contention.  The  same  cases 
also  seem  to  establish  that  the  board  of 
public  works,  in  employing  a  duly  authorized 
architect,  and  upon  the  terms  and  conditions 
prevailing  in  tba  oommniOty,  were  adopting 
leaaonable  and  suitable  nmiia,  these  deci- 
sions holding  that  the  engaganent  of  on  ardil- 
tect  to  prepare  plans  and  otherwise  raider 
services  In  amnectlon  with  tbe  erection  of 
dty  bolldlngs  aa  a  percentage  ba^  is  not  In 
violation  of  the  provlslona  of  municipal  char- 
ters requiring  a  written  contract  witb  tbe  low- 
est and  best  bidders.  "The  reasonableness  of 
sndi  oonstractlon,"  said  flie  court  In  one  of 
these  cases,  "is  most  strikingly  illustrated  In 
tbe  present  case.  An  ardiltect  la  an  artist 
His  work  requires  taste,  skill,  and  technical 
learning,  ability  of  a  high  and  rare  kind. 
Advertising  might  bring  many  bids,  but  it  Is 
beyond  peradventure  that  tbe  lowest  bidder 
would  be  least  capable  and  most  inexperi- 
enced and  absolutely  unacceptable.  As  well 
advertise  for  a  lawyer  or  dvll  engineer  for  the 


dty  and  Intrust  its  vast  affairs  and  important 
Interests  to  the  one  who  would  work  for  the 
least  money."  Cudell  v.  Cleveland,  16  Ohio 
Glr.  Ct  B.  (N.  a.)  374 ;  Stratton  v.  AUegheny 
Co.  et  al.,  246  Pa.  519,  91  AU.  894;  City  of 
Newport  News  v.  Potter,  122  Fed.  321,  68  O. 
C.  A.  483;  City  of  Houston  v.  Glover,  40  Tex. 
Civ.  App.  177,  89  S.  W.  425. 

It  being  admitted  that  the  terms  and  con- 
ditions of  compensation  provided  In  the  con- 
tract entered  Into  between  the  [>etltloner  and 
the  dty  are  Just  and  reasonable,  and  are  the 
usual  terms  and  conditions  covering  the  ren- 
dition of  similar  services  In  t^Is  community, 
we  are  of  the  opinion  that  the  petitioner  la 
entitled  to  the  relief  sought 

Petitioner  is  also  invoking  the  doctrine  of 
estoppel,  claiming  that  tbe  dty  and  county 
of  San  Frandsco  has  recdved  tbe  benefit  of 
his  labor  and  expenditure  of  time  and  money, 
and  should  not  now  be  heard  to  say  that  he 
should  not  be  compensated.  In  view  of  the 
conclusion  we  have  already  announced,  It  is 
not  necessary  to  rest  our  decision  upon  that 
contention,  but  we  are  of  the  opinion  that 
what  we  said  in  a  very  recent  case  (Warren 
Bros.  Co.  V.  Boyle,  183  Pac.-706)  does  apply  to 
the  facts  of  this  case. 

Let  the  writ  Issue  as  prayed  for. 

We  concur:  RIOHABDS,  J.;  BABDZN. 
Judge  pn  tern. 

(43  Cal.  App.  34) 

EBID  V.  BOYLE,  Auditor  of  City  and  Oonntj 
of  San  Francisco.    (Civ.  3(«7.) 

(District  Court  of  Appeal,  First  District,  Divi- 
■Ion  1,  California.  Aug.  26,  1919.  Behear- 
Ing  Denied  by  Supreme  Court  Oct  23,  1910.) 

MuiriOIFAI,  OOBFORATIONS  ^=>22(K1)— AbOBI- 
TECT  NOT  EUPLOTl  OB  OFFICER  OBAWinO 
UONTHLT  BAU.BT.  » 
CSty  architect  exempted  from  drll  servlcs 
under  City  and  County  of  San  Francisco  Char- 
ter, art  13,  I  11,  snbd.  a,  and  appointed  by 
resolntitMi  of  board  of  public  works  to  draw 
plans  for  and  supervise  construction  of  public 
buildings  and  Improvements  when  directed  to 
BO  do  by  the  board,  for  a  compensation  spedfied 
in  resolution,  the  resolutiott  having  been  made 
pursuant  to  ordinance  aathorizing  such  board 
to  obtain  plans  for  erectdon  of  public  buildings, 
was  not  in  the  ordinary  sense,  an  employ^  or 
officer  of  tbe  dty  and  was  not  required  to  be 
paid  a  fixed  montUy  salaiy  under  chapter  4, 
art  3,  I  1. 

Mandamus  by  John  Reld,  Jr.,  against 
Thomas  F.  Boyle,  as  Auditor  of  the  City  and 
County  of  San  Frandsco,  eta  Writ  granted. 

CnUInan  tt  Bidcey,  of  San  Francisco,  for 
petitioner. 

George  Lull,  City  Atty.,  and  Maurice  "r. 
Dooling,  Jr.,  Asst.  City  Atty.,  both  of  San 
Francisco,  for  respondent 

J.  G.  De  Forest,  of  San  Frandsco,  amicus 
curlK. 
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WASTE,  P.  J.  In  this  proceeding,  aa  was 
the  case  In  Miller  t.  Boyle,  184  Pac  421,  this 
day  decided,  the  petitioner  Ib  seeking  an  al- 
tematiTe  writ  of  mandate  directed  to  the 
respondent  as  auditor  of  the  city  and  county 
of  San  Francisco,  requiring  him  to  audit  a 
claim  in  the  sum  of  9180,  alleged  to  be  due 
as  architect's  fees  for  the  preparation  of  pre- 
liminary studies  for  plans  and  specifications 
for  a  residence  building,  for  the  use  of  the 
chief  of  the  fire  department  of  the  dty  and 
county.  The  facts  are  in  all  partlcjilars, 
with  one  essential  dlCTerence,  so  similar  to 
those  presented  in  the  Miller  Case,  supra, 
that  we  will  only  state  the  additional  matter 
in  controversy.  The  two  cases  were  argued 
and  submitted  to  us  for  decision  upon  the 
facts  set  forth  in  the  petition,  and  the  law  as 
raised  by  the  demurrer. 

After  the  passage  of  the  ordinance  author- 
izing the  hoard  of  public  works,  In  its  dis- 
cretion, to  obtain  plans,  drawings,  specifica- 
tions, and  details  for  the  erection  of  public 
buildings,  referred  to  In  the  MlUer  Case,  the 
board  of  supervisors  of  the  city  and  county, 
by  resolution  regularly  adopted,  directed  the 
board  of  public  Works  to  prepare  plans  and 
spedficatloDs  for  a  bnUdlng,  suitable  and 
adapted  for  residential  purposes,  for  the 
chief  engineer  of  the  fire  departmoit  of  the 
dty,  and  to  submit  the  same,  when  so  pre> 
pared,  first  to  the  board  of  fire  commission- 
ers, and  then  to  the  board  of  supervisors 
for  approval  and  action  thereon.  Thereafter, 
by  resolution,  duly  adopted,  the  board  of 
public  works,  appointed  John  Reid,  Jr.,  the 
petitioner  her^  dty  arcUtect  The  resolu- 
tloi  provides: 

"That  the  duties  of  the  city  architect  shall  be 
to  prepare  plans  and  spedfioations  for  all  public 
buildings,  works,  or  Improvements,  for  vhidt 
tBe  board  of  public  works  shall  direct  him  to 
prepare  such  plans  and  speciGcatloDs,  and  to 
supervise  the  constnietion  of  all  public  build- 
ings, works,  or  improvements,  the  construction 
of  which  the  board  of  pnbllc  works  shall  direct 
him  to  BopeTViae." 


The  resolutltn  also  provides; 

That  the  compensation  of  snch  dty  architect 
"shall  be  dx  per  cent,  of  the  total  cost  of  the 
constmctlon  of  the  respective  public  buildings, 
works,  or  Improvements,  plans  and  spedficatlons 
of  which  he  shall  so  prepare,  and  the  construe-  I 
tion  of  which  be  shall  so  supervise ;  provided, 
however,  that  if  he  prepares  the  plans  and 
spool  ficationa,  when  directed  by  the  board  of  | 
public  works,  as  aforesaid,  but  is  not  directed  i 
to,  or  does  not,  supervise  the  construction  of  I 
any  partlcalar  public  building,  work,  or  Im-  ' 
proTcment,  his  compensation  in  preparing  such  ' 
plans  nnd  sp«^if1catioDs  alone  shall  be  four  and  . 
one-half  per  cent,  of  the  total  cost  of  the  con- 
Htruction  of  such  building,  work,  or  improve- 
ment" 

^nie  resolution  then  provides  for  partial 
payments  as  the  work  progresses,  one-llfth 


of  the  entire  compensation  for  the  entire 
work  to  be  paid  upon  the  completion  of  the 
preliminary  studies  for  plans  and  spedflca- 
tlona  for  any  parttcular  public  building. 
Until  the  actual  cost  of  construction  of  any 
particular  building,  work,  or  Improvement; 
shall  be  ascertained,  the  payments  <m  ac- 
count of  sudi  compensation  of  the  dty  ardil* 
tect  shall  be  based  upon  the  estimated  cost 
of  the  MHistruction. 

The  resolution  redtes  the  anthorlzation 
and  dlrecti(Hi  to  the  board  of  public  works, 
by  the  board  of  supervisors,  to  prepare  plans 
and  spedflcatlcms  for  the  fire  chiefs  house, 
then  directs  the  dty  architect  to  preiMre 
plans  and  specifications  for  that  building,  and 
superintend  its  construction,  his  compensa- 
tion for  such  services  to  be  6  per  cent  of  the 
total  cost  of  the  building,  which  toUl  cost  Is 
estimated  at  ¥20,000.  Further  direction  to 
prepare  plans-  and  q^edficatlons  for  the 
Galileo  hlfh  sduxA  Is  cootftined  in  the  resolu- 
tion. 

Immediately  after  the  adoption  of  the 
resolution  of  the  board  of  works  last  men- 
tioned, the  petitioner  accepted  such  appoint- 
ment as  dty  architect,  upon  the  terms  stated 
in  the  said  resolution,  at  once  Altered  upon 
the  performance  of  his  duties  as  sudi,  and 
ever  since  has  been,  and  now  Is,  the  du^ 
appointed  and  acting  dty  architect  of  the 
dty  and  county  of  San  Francisco.  In  the 
discharge  of  these  duties  he  thereafter  pre- 
pared and  completed  the  preliminary  studies 
for  plans  and  spedfications  of  the  fire  chieTa 
residence,  the  estimated  cost  of  the  ocmstruc- 
tl<Hi  of  which,  when  said  preliminary  studies 
were  completed,  was  found  to  be  ¥15,000. 
The  preliminary  plans  were  delivered  to,  and 
accepted  by,  the  board  of  public  works.  One 
hundred  and  eighty  dollars  is  the  correct 
amount  of  the  Installment  of  the  fee  due  un- 
der the  terms  of  his  employment,  which,  as  In 
the  case  of  Miller  v.  Boyle,  supra,  are  the 
Identical  terms  of  employment  for  architects 
engaged  In  the  general  practice  of  the  pro- 
fesslon  of  architecture  in  the  dty  and  county 
of  San  Frandsco. 

Under  the  provisions  <^  the  diarter  o£ 
the  dty  and  county  of  Son  Frandsco  (sub- 
division A«  I  U,  art  13),  the  dty  ardiltect 
is  exempt  trom  the  provisions  thereof  relat- 
ing to  da88iflcati(«i  of  employes  by  the  dvil 
service  ccsnmlssion.  The  re^ndent  in  the 
Instant  case  makes  no  contention,  therefore, 
that  the  dvil  service  provisions  of  the  char- 
ter apply  to  petitioner,  but  bases  his  refusal 
to  audit  the  claim  on  the  ground  that  It  aris- 
es out  of  a  fee  and  compensation  of  an  archi- 
tect computed  upon  the  cost  of  the  construc- 
tion of  a  public  building.  Ill  other  words,  as 
we  understand  it,  respondent's  contentltHi  is 
that,  under  the  provisions  of  the  charter,  the 
city  architect  is  au  employ^  of  the  dty  un^er 
the  appointment  by  the  board  of  publlo 
works,  and  that  his  compensation  m^ist  be  a 
fixed  salary,  payatde  montlily.  He  relies  ujy 
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00  section  1,  c  4,  ait  S»  whlcb.  In  part, 
reads: 

"Th^.  salaries  and  eompensatioi)  of  all  officers, 
indudins  policemen,  and  employ £b  of  all  classes, 
and  of  all  teachers  in  public  schools,  and  others 
employed  at  fixed  wages,  shall  be  payable 

monthly.'' 

No  express  prorlslon  Is  made  l>7  the  char' 
ter  of  the  city  and  county  of  San  Francdsco 
creating  the  office  of  city  architect.  The  only 
reference  to  such  position  found  in  the 
charter  is  its  enumeration  in  the  list  of  posi- 
tions exempted  from  the  civil  service  provl- 
slons.  No  salary  is  fixed  and  no  method  of 
compensation  is  provided.  Assuming,  there- 
fore, tliat  under  its  implied  powers  It  creat- 
ed BWih  an  office,  there  still  remains  the  Ques- 
tion as  to  how  the  compensation  attadied  to 
the  office  shall  be  paid.  There  seems  to  be 
a  reasonable  analogy  between  the  situation 
thus  presented  and  the  facts  existing  In  the 
line  of  cases  in  which  the  right  has  been  ui>- 
held  of  city  councils  and  boards  of  supervis- 
ors of  counties  to  employ  spedal  assistants, 
particularly  for  the  rendition  of  legal  serv- 
ices, and  to  compensate  them  by  a  certain 
amount  of  the  amount  recoyered  in  litigation. 
We  are  not  inclined  to  hold  that  the  ordi- 
nance directing  the  board  of  public  works, 
in  its  discretion,  to  obtain  plans  for  public 
buildings  of  the  dty  and  the  resolution  of 
the  board  of  public  works  appointing  peti- 
tioner dty  architect  can  be  held  to  make 
petitioner  thereby  an  employe,  or  an  officer 
of  the  dty,  in  the  ordinary  sense,  or  an  em- 
ployment requiring  a  definite  fixed  monthly 
compensation.  His  duties  are  to  prepare 
plans  and  spedficatlons  only  for  such  public 
buildings,  works,  or  improvements  as  may 
be  directed  by  the  board  of  public  works,  and 
for  a  compensatl<m  already  agreed  upon  and 
fixed  by  resolution.  Until  the  board  directs 
performance  of  the  services,  and  they  are 
performed,  no  claim  arises  against  the  dty 
by  virtue  of  the  office.  Nothing  contained  In 
oral  argument,  or  in  the  briefs  of  the  parties, 
causes  ns  to  waver  In  our  opinion  that,  under 
such  drcumstances,  the  board  of  public 
worln  adopted  a  reasonable  and  a  customary 
means  of  availing  itself  of  the  services  of 
petitioner.  Under  the  facts  of  the  instant 
case  the  question  whether  or  not  petitioner 
holds  the  posltioa  styled  "dty  ardiltect^'  li 
a  false  qnantlty  for  consideration. 

No  reason  presents  itself  to  us  why  the 
dty  was  not  empowered  by  its  charter  to 
enter  into  the  arrangement  made  with  the 
petitioner.  Having  done  so,  through  Its  au- 
thorized agen^,  the  board  of  public  works, 
and  petlti<nier,  with  his  own  private  organl- 
zatl<m,  having  performed  his  part  of  the 
contract,  the  fruits  of  which  have  been  ac- 
cepted by  the  dty,  petitioner  Is  entitled  to 
compensatltm  for  bis  work. 

11^  In  the  ludgment  of  the  board  of  public 
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works,  which  has  full  power  and  authority 
over  such  matters,  the  employment  of  peti- 
tioner was  proper  and  in  accord  with  the 
conduct  of  such  business  In  the  community, 
the  compensation  agreed  upon  appearing  to 
be  Just  and  reasonable,  we  see  no  reason  why 
petitioner  Is  not  entitled  to  have  his  dalm 
audited. 

What  we  said  in  the  c&S6  of  Miller  v. 
Boyle,  supra,  disposes  of  all  other  contentloDS 
made  by  the  respondent 

Let  the  writ  Issue  as  prayed  tar. 

We  concur:  BIGHABDS.  J.;  BAB0IN. 
Judge  pro  tern. 


DUPES  v.  DUPES. 


(43  Cal.  App,  67) 

(Civ.  29S1.) 


(District  Gonrt  of  Appeal.  First  District,  Dhrl- 
sion  1,  California.    Aug,  28,  1919.) 

1.  DiTOlOB   «=»18a  —  DlBMISSAI.  OV  APPUX* 

roB  oomroHaoT  m  apfbalxho  defkniuiit 
win. 

In  view  ot  the  nature  of  the  action,  an  ap- 
peal from  a  jodgment  granting  a  husband  di- 
vorce and  custody  of  minor  children,  who  were 
later  placed  in  a  dilldrm's  home  by  order  of 
court,  wni  not  be  dismissed  because  the  wife 
wrongfully  secured  possession  of  the  minor  chil- 
dren and  removed  them  from  the  juiisdietion. 

2.  DIVOBCB  ^»184(4, 6, 7)— Tbxal  cotw  dc- 
OLUBIVB    JUDGE    OF   OBBDIBIUTT    OF  WIT- 

HBSBE& 

In  a  divorce  salt  the  trial  court  is  the  ex- 
closivo  Judge  of  all  questions  of  credibility  of 
witnesses  and  weight  of  evidence,  and  on  appeal 
win  be  assumed  to  have  considered  alt  such  evi^ 
dence  in  the  light  of  such  rules  laid  down  by 
law  t6r  the  guidance  of  court  and  jury. 

5.  DivoECB     €=>1S4(6)  —  Decision  as  to 

CBinCLTT  BEVEBSBO  ONLT  WHEN  WITHOUT 
SUBSTANTIAL  BUPPOBT  IN  EVIDENCE. 
Whether  acts  and  conduct  constitute  such 
cruelty  as  warrants  granting  a  divorce  Is  a 
question  of  sudi  nature  fliat  the  conclusion  of 
the  trial  court  is  necessarpy  entitied  to  great 
weight  and  it  is  only  wheie  It  is  without  any 
substantial  aapport  in  evideoee  that  it  will  be 
dlaturbed  on  appeaL 

4.  Afpeai.  and  ebbob  •=»757^— OBraonoR 

TO  ETIDEHOE  irOIF  BETIEWABLE  WBEN  FABT 
OBJECITD  TO  nor  IN  BBIir 

Where  appellant  made  no  attempt  to  print 
in  the  briefs  any  portion  of  the  testimony  rela- 
tive to,  ov  having  even  the  most  remote  bear- 
ing on,  idleged  errors  with  refer^tce  to  rulings 
on  matters  of  evidence,  as  required  by  Code 
Civ.  Proa  {  963c,  the  appelate  court  is  under 
no  compulsion  to  examine  a  voluminons  record 
with  reference  to  alleged  errors  In  admission  of 
evidence. 

6,  DivoBCB  ^=»184(12)— Bbbob  in  AOMnnNa 

EVIDENCE  AS  TO  UOTHEB-IN-UW  Ty*BMTnffiflft 

In  an  action  by  a  husband  tor  divorce  on 
Ihe  ground  of  wife's  extreme  cradty,  where 
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he  maintained  that  his  mother-in-law  exercised 
an  immoral  control  over  his  wife,  hdd,  that  er- 
ror in  allowing  too  wide  a  latitude  in  the  ex- 
amination of  witnesses  relative  to  the  character 
and  conduct  of  the  mothei^in-Iaw  was  harmless ; 
the  matter  being  collateral. 

6.  DivoBCB  ^=>27fl4)  —  Whetheb  absekcb 
coNsnruTEs  extreme  obdeltt. 

Whether  specific  absence  of  one  spouse  from 
the  family  home  without  consent  of  the  other 
constitutes  extreme  cruelty  depends  on  the  facta 
and  circumstances  of  each  particular  case. 

7.  DlVOBCB      «=s>27(19— EXTEBUE  CEUELTT  18 
QUESTION  OF  FACT. 

Whether  any  particular  acts  or  coarse  of 
conduct  constltutea  extreme  cruelty,  warranting 
granting  of  a  divorce,  is  a  question  of  tact  to 
be  deduced  from  the  drcumstances  of  eadi  caw;. 

Appeal  from  Superior  Court,  Kern  Oonn- 
ty;  J.  W.  Mahon,  Judge. 

Action  by  T.  W.  Dupes  against  Eugenia 
N.  Dupes.  From  a  Judgment  fw  xdaintiff, 
defendant  appeals.  Affirmed. 

MacKnlgbt  &  Fitzgerald  and  P.  N.  Myers, 
all  of  Los  Angeles,  for  appellant 

B.  J.  Emmons  and  Cba«.  N.  Sears,  both 
of  Bakersfleld.  and  T.  a  Gould,  of  Los  An- 
geles, tor  resiwndent 

BABDIN,  Judge  pro  tem.  The  plaintiff 
instituted  an  action  against  the  defradant 
for  divorce  upon  the  ground  ofl  extreme  cruel- 
ty. The  defendant  denied  the  allegations 
of  cruelty  and  cross-complained  against  plain- 
tiff, seeking  a  decree  of  divorce  upon  the 
grounds  of  extreme  cruelty,  habitual  Intem- 
perance, and  willful  neglect  Judgment  was 
for  the  plaintiff,  and  be  was  awarded  the 
custody  of  the  two  minor  dilldren  of  the  par- 
ties. Two  proceedings  have  already  been  dis- 
posed of  by  the  higher  courts  of  the  state  in- 
volving the  custody  of  these  children.  In 
re  Dupes,  81  Gal.  App.  688, 161  Pac  276;  l>a- 
pes  T.  Superior  Court,  176  CaL  440, 168  Pac. 
88& 

[1]  Before  talcing  up  the  consideration  of 
this  appeal  from  the  Judgment  of  the  lower 
court  upon  its  merits.  It  will  flrst  be  proper 
to  dispose  of  a  motion  to  dismiss  the  present 
appeal  because  of  the  claim  of  respondent 
that  appellant  has  so  Interfered  with  the 
custody  of  said  children,  since  taking  the 
appeal,  that  she  has  placed  herself  in  con- 
tempt of  the  order  of  the  superior,  court  of 
the  county  of  Kern,  sitting  as  a  Juvenile 
court,  and  ought  not  therefore,  be  permitted 
to  press  her  appeal  to  a  conclusion  upon  its 
merits.  A  number  of  reasons  are  urged 
for  the  dismissal  of  the  appeal,  but  the  only, 
one  meriting  the  particular  attention  of  this 
court  relates  to  alleged  vrillful  and  contu- 
macious conduct  on  the  part  of  the  appellant 
with  reference  to  the"  custody  of  the  children 
of  the  parties  to  this  action. 


Briefly,  the  facts,  stated  in  form  of  affida- 
vit surrounding  such  alleged  misconduct  of 
the  appellant  which,  since  tbey  are  not  de- 
nied, may,  for  the  purpose  of  this  discus 
slon,  be  assumed  to  be  true,  are  these:  Very 
shortly  after  the  decision  In  Be  Dupes,  su- 
pra, the  Juvenile  court  of  Kern  county,  by 
its  order,  caused  these  unfortunate  children 
to  be  placed  in  the  custody  of  the  Clilldren's 
Shelter  of  the  dty  of  Bakersfleld;  O.  P. 
Badger,  truant  officer  of  that  county,  having 
direct  charge  of  them,  pending  the  hearing 
of  a  petition  placed  before  It  to  have  them 
declared  wards  of  that  court.  L>eave  was 
given  the  appellant  by  the  Judge  of  the  Ju- 
venile court  to  rialt  the  children  on  Janu- 
ary 17,  1918;  but  in  violation  of  the  terms 
of  that  permission  and  In  contempt  of  the 
order  of  said  Juvenile  court  the  appellant 
took  possession  of  said  <^ldren  and  short- 
ly thereafter  removed  them,  it  Is  believed, 
from  the  Jurisdiction  of  the  state  of  Cali- 
fornia, as  the  whereabouts  of  defendant  and 
of  the  two  children  has  ever  since  been  un- 
known to  plaintiff  and  to  said  court  although 
plaintiff  has  expended  a  large  amount  of 
money  and  has  been  very  diligent  In  en- 
deavoring to  ascertain  their  whereabouts. 

The  point  made  for  the  dismissal  of  tbo 
appeal  is  not  different  In  principle  from  that 
urged  for  the  dismissal  of  three  appeals  in  the 
case  of  Vosburg  v.  Yosburg,  131  Cal.  628,  63 
Pac.  1009,  and  on  the  authority  of  that  case 
the  motion  to  dismiss  the  appeal  must  be  deni- 
ed. Not  only  are  we  guided  to  this  end  by  tlie 
sound  logic  of  that  particular  case,  but  also 
by  the  analogoos  case  of  Johnson  t.  Sa- 
perior  Court  63  CaL  578.  And  we  may  here 
add  that  consideration  for  the  welfare  of 
the  minors  and  of  their  probable  ultimate 
disposition,  as  well  also  the  Interest  the  state 
has  in  the  malntoiance  of  the  marital  state, 
require  that  appeals  involving  the  merits  of 
such  actions  should  not  be  dismissed,  exo^t 
upon  clear  authority  eo  to  do. 

In  Deyoe  v.  Superior  Court  140  CaL  476, 
74  Pac  28.  98  Am.  St  Bep.  73*  Mr.  Justice 
AngdlotU,  speaking  for  the  court,  said: 

"While  an  action  to  obtain  a  decree  dissolving 
the  relation  of  husband  and  wife  is  nominally  an 
action  between  two  parties,  the  stat^  because  of 
its  interest  In  maintaining  tiie  same,  unless  good 
cause  for  Its  dissolution  exists.  Is  an  Interested 
party.  It  has  be«n  said  by  eminent  writers 
upon  the  subject  that  Buck  an  action  is  really  m. 
triangular  proceeding,  In  whidi  the  husband 
and  th«  wife  and  the  state  are  parties.'* 

And  in  McBlaln  t.  McBIaln,  77  CtL  607, 
20  Pac.  61,  It  Is  stated  that: 

"The  parties  to  the  action  are  not  the  only 
people  Interested  in  the  result  thereof.  Hie 
public  has  an  interest  In  the  result  of  every  suit 
lor  divorce,  the  policy  and  the  letter  of  tbe  law 
concur  in  guardhig  against  collusion  and  fraud. 
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and  It  should  be  the  aim  ot  the  court  to  afford 
the  fnllfiot  poflsiUe  hearins  in  sach  matters." 

The  cases  dted  In  support  of  the  motloQ 
to  dlamlsB  the  appeal  are  from  other  Jnrlsdlc- 
tiODs,  end  are  directed  to  the  contDmadouB 
conduct  of  the  husband  rClatiTe  to  tba  pay- 
ment of  money  for  the  prosecuUou  of  the 
wife's  cause  of  action,  or  for  alimony,  or  such 
kindred  matten.  As  stated  in  the  note  to 
the  case  of  Brown  v.  Brown,  22  Wya  316, 
140  Pac.  829,  in  61  L.  R.  A.  (N,  S.)  1119: 

"Some  of  the  courts  lay  down  the  rule  that 
the  proper  remedy  for  failure  •  •  •  to  com* 
ply  with  an  order  of  the  trial  court  for  the  pay- 
ment of  counsel  fees,  eta,  is  by  dismissal  of 
the  appeal  or  suspension  of  Snal  judgment" 
(titins  cam). 


But  other  comti  have  adopted  rules  an- 
alogous to  and  in  support  of  the  principle 
stated  in  Voshurg  t.  Vosburg,  supra.  See 
Eastes  t.  Bastes,  7D  Ind.  86S;  Dwelly  t. 
Dwelly,  46  Me.  877. 

[2,  8]  Nnmeroua  charges  of  misconduct  on 
the  part  of  the  wife  are  mate  in  plalntUTs 
complaint;  but  the  principal  allegations  there- 
of  relate  to  defendant's  departure  fnnn  the 
home  of  plaintiff  and  defendant  with  one  of 
their  children  of  very  tender  years,  ni^er 
peculiar  and  unwarranted  ctrcumstonioes,  the 
plaintiff  not  being  advised  as  to  her  where- 
abouts or  that  of  the  child  until  her  return 
to  Bakersfleld  after  an  absence  of.orer  tour 
mouths,  and  that  shortly  after  lier  return  she 
suffered  a  miscarriage  by  reason  of  her  own 
willful  act,  b^ng  actuated  by  the  desire  to 
conceal  txom  plaintiff  her  sinful  and  adulter- 
ous conduct  while  away  from  him.  The 
plaintiff  also  alleged  in  his  complabit  that 
the  defendant  permitted  plalntUTs  mother- 
In-law  to  exercise  an  immoral  Influence  and 
control  oTer  her,  subverting  her  morals,  un- 
dermining her  character,  and  causing  her  to 
pursue  a  courae  of  iu>parait  iUidt  Intimacy 
with  other  men. 

It  wUl  serve  no  useful  purpose  to  go  Into 
a  detailed  surrey  of  the  evidence  produced 
to  substantiate  the  husband's  (Aiaiges,  and 
which  the  Mai  court  by  Its  findings  found 
to  be  true,  only  a  portion  ot  which  are  here 
referred  to.  Suffice  It  to  say,  in  a  general 
way,  that  the  findings  are  responsive  to  the 
pleadings  and  are  sufficiently  supported  by 
substantial  evidence,  and,  where  necessaryr 
corroborated  as  required  by  section  130  of 
the  Civil  Ciode,  and  that  the  trial  Judge  was 
folly  warranted  In  his  view  of  the  merlto  of 
the  case,  bo  far  as  we  can  discover  from  th^ 
caii  pages  of  the  transcript. 

The'  plalntlfCs  charge,  found  to  be  true, 
that  the  wife  had  suffered  a  miscarriage  by 
reason  of  a  sdf-infllcted  abortion,  giving 
birth  to  a  fetus  of  such  growth  as  to  preclude 
the  belief  that  conception  had  token  place  by 
reason  of  tb«  accessibility  of  the  plalntlft,  was 
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sufficiently  corroborated.  The  probable  age 
of  the  evacDated  fetus  was  testified  to  by  the 
surgeon  callr^  in  to  administer  to  defendant. 
The  husband's  testimony  of  the  admission 
on  the  part  of  the  wife  as  to  the  Instrument 
which  she  had  used,  was  corroborated  by  the 
discovery  by  a  third  party  of  such  Instrument 
in  defendant's  home,  which,  by  the  testimony 
of  another  physician,  was  proven  to  be  well 
suited  to  the  operation  complained  of. 

The  following  language,  from  the  learned 
author  of  the  opinion  In  the  case  of  Robin* 
son  V.  Robinson,  159  CaL  203,  113  Paa  155, 
is  relevant  to  the  present  case: 

"The  trial  court  was  the  exclusive  judge  of  all 
questions  of  credibility  of  witnesses  and  wdght 
of  evidence,  and  must  be  assumed  to  have  con- 
sidered all  the  evidence  givm  In  the  U^t  of 
sadi  rales  as  are  laid  down  by  the  law  for  tiie 
guidance  of  court  and  jury  In  the  determination 
of  questionfl  of  fact.  It  should  further  lie  borne 
in  mind  that  the  question  whether  acts  and 
conduct  constitute  such  cruelty  as,  under  all 
the  circumstancca  shown,  warrants  the  granting 
of  a  divorce,  is  of  such  a  nature  that  the  con- 
clusion of  the  trial  court  la  necessarily  entitled 
to  great  weight,  and  it  is  only  where  it  Is  clear 
that  it  is  without  any  substantial  support  in  the 
evidmce  that  It  will  be  distorbed  on  appeBL" 


The  defoidant  has  asdgned  a  number  ot 
errors  dalmed  to  have  been  committed  by ' 
the  trial  court  In  the  admission  and  exclu- 
sion of  evidence,  and  which.  It  Is  ctmtended. 
warranto  a  reversal  of  the  Jodgm^t 

[4]  TbB  reporter's  transcript  of  the  testl- 
mony  in  this  case  embraces  852  pages  of  type- 
written matter.  Mo  attempt  was  made  to 
print  in  the  briefs  of  the  apiwllant  any  pot^ 
tlon  of  the  testimony  rdatlve  to,  or  having 
even  the  most  remote  bearing  upon,  the  al- 
leged errors  of  the  court  with  reference  to 
ruUngs  upon  matters  of  evidence,  as  requir- 
ed by  section  953c  ot  thw  Oode  of  CHvU  Pro- 
cedure. While  this  court  does  not  fe^  under 
any  compnlslcHi  to  examine  the  very  volu- 
minous record  with  refermce  to  these  alleged 
errors  referred  to  In  the  brieft  of  appellant, 
it  has,  nevertheless,  done  so  tmder  the  fed- 
h^  that  the  welfare  of  twochUdrra  Is  vitally 
concerned,  and  that  this  Is  nn  action  in  whidk 
the  stote  Is  also  an  interested  party,  and 
that  to  require  counsel  now  to  file  a  supple 
ment  to  appellant^s  brief  would  be  to  entail 
further  delay. 

[1]  After  a  careftd  auunlnatl<m  of  each  of 
such  asserted  grounds  of  error,  we  cannot 
find  error  of  any  substontlal  weight  We 
are  inclined  to  believe  that  there  was  too 
wide  a  departure  from  the  Issues  of  the  case 
pemdtted  In  the  examination  of  vrltoesaes  rel- 
ative to  the  character  and  conduct  of  the 
mother-in-law  ol  idalntitr,  but  such  error,  b^ 
Ing  upon  a  collateral  matter,  is  of  no  grave 
Importance. 

[•]  The  court  did  not  ctHumlt  error  In  ad- 
mitting evidence  In  support  of  the  allegation 
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concerning  defendant's  departnre  from  fbe 
family  home.  Smltb  t.  Smith,  62  CaL  466, 
does  not  purport  to  establish  a  rule  of  evi- 
dence, nor  attempt  to  state  a  poslUve  rule 
of  law  to  be  applied  to  other  like  eases  where 
the  -conditions  are  not  Identical.  Whether 
or  not  any  q>eclflc  absence  of  one  spouse 
fn»D  the  fomlly  home,  without  the  knowl- 
edge or  consent  of  the  other,  conatttntes  ex- 
treme cruelty,  depends  entirely  upon  fiicts 
and  circumstances  of  eadi  particular  case. 
In  tbe  Instant  cas^  howeror,  the  mere  ab- 
sence of  the  def^dant  from  &e  famfly  home 
without  plaintiff's  consent  is  not  made  the 
bairis  of  his  cause  ot  action.  That  is  but  a 
sln^  element  In  the  thecny  of  plaintUTs 
case. 

C7j|  Whether  cr  not  any  particular  acts 
or  course  of  conduct  constitutes  ^reme  cm- 
elty  witiiln  the  meaning  at  the  law  ts  a  ques- 
tl«i  of  fact  to  be  deduced  from  all  the  cir- 
cumstances of  each  case.  Barnes  t.  Barnes, 
95  Cal.  171.  80  Pac  298, 16  I*  H,  A.  660. 

Certain  of  the  findings  of  the  court,  be- 
side that  already  stated,  are  made  the  ob- 
ject of  attack  as  not  having  the  proper  sup- 
port In  the  evidence.  Oommentlng  briefly 
upon  these  criticisms,  we  may  say  that  an 
examination  of  the  record  of  the  case  shows 
such  attacks  to  be  without  merit.  There 
was  sufficient  evidence  to  show  that  the  de- 
fendant left  her  home  against  the  will  and 
OTer  the  protest  of  th«  plaintiff;  that  the 
defenduit's  motiier  was  an  Inmate  of  the 
home  of  plaintiff  and  defendant,  and  was 
permitted  to  exercise  an  evil  hifluotce  over 
her  daughter;  that  In  the  absence  of  plain- 
tiff the  defendant  was  In  the  habit  of  Invlt 
Ing  men  who  were  strangers  to  plaintiff  to 
the  home  of  plaintiff  and  defendant;  that 
defendant  was  in  the  habit  of  frequenting 
dances  and  associating  with  persons  un- 
known to  plaintiff;  and  that  defendant  suf- 
fered the  miscarriage  already  referred  to  in 
order  to  conceal  from  plaintiff  her  condition 
of  pregnancy  for  which  plaintiff  was  not  re- 
sponsible. These  findings  are  sustained  by 
the  testimony  of  either  the  husband  with 
proper  corroboration,  or  by  the  teatlmony  of 
other  witnesses. 

The  claim  of  counsel  for  defendant  that 
the  findings  against  the  tmOi  of  certain  of 
the  allegations  contained  in  her  cross-com- 
plaint are  not  sustained  by  the  evidence  may 
be  dismissed  with  the  remark  that,  since  the 
trial  court  was  the  Judge  of  the  credibili- 
ty of  the  witnesses  below,  who  gave  conflict- 
ing testimony  upcm  the  subject  of  defend- 
ant's allegations,  this  court  cannot  now 
weigh  the  evidence  In  order  to  see  where  the 
preponderance  of  proof  lay. 

The  judgment  Is  aflirmed 

We  concur:  WASTE, P.  J.;  RICHARDS,  J. 


(43  Gal.  App.  n> 

PARK  T.  ORBISON.    (Civ.  3011J 

(District  Court  of  Appeal,  First  District.  Divt- 
don  1,  CsUfornia.   Aug.  29.  1919.) 

1.  Mttnioxpax  Oobpohationb  <t=970S(S)— 
DBITBB  of  AUTOKOBIU  IHJIIBINd  FKDBBTBI- 

AH  irsQUOEirr. 
Defendant,  who  ran  ^alntiff  down  at  a  busy 
street  interseetioB,  Mi  negligent  In  operatiiw 
bis  aatomoUle  at  a  speed  In  excess  of  10  taOm 
an  hour  while  Ui  wind  shidd  was  obscured  by 
rain,  ate. 

2.  Municipal  cowobations  «=9705{2)— Dbiv- 
bbs  or  autoicobius  ajtu  fedsstbians  iicbt 
trsb  obdinabt  cabb  to  avoid  irjubt. 

While  pedestrians  walking  across  bn^  pnb* 
Be  streets  ara  required  to  use  ordtnaxy  car^ 
drivers  of  vehicles  most  also  use  ordinary  care 
to  prevent  injuries  to  pedestrians. 

8.  MUITICIPAL  COBFOBATIONS  «=»70B(10)— PE- 
DBSTBIAN  CAN  PBE8UME  THAT  OPEBAXOB  OP 
VKHICLE  WILL  OBSGBVE  LAW. 

A  pedestrian  crossiag  a  busy  street  has  the 
right  to  presume  that  a  motorist  will  not  ap- 
proach, rither  on  the  wrong  side  of  the  street 
or  at  an  excessive  rate  of  speed,  and  will  en- 
danger him  witiiont  warning  in  vicdatlon  of 
Tehide  Act  1913,  H  12,  2%  and  22. 

4.  Municipal  cobpobations  «='706(7>— <!on- 
tbibutobt  neqliqencb  ot  pedestrian  ju- 
bt  question. 
Plaintiff,  a  pedestrian,  who  was  run  down 
by  a  motor  vehicle  proceeding  at  an  excessive 
rate  of  speed  on  the  wrong  side  of  the  street, 
&«Idt  not  contribntorily  negligent  as  a  matter 
of  law  in  failing  to  keep  a  lookout  for  vehi- 
clos  coming  from  the  direction  from  which  the 
defendant's  motor  approached,  where  plaintiff 
had  no  reason  to  anticipate  injury;  the  ques- 
tion of  his  negligence  being  one  of  fact. 

6.  Appeal  aitd  ebbob  4=3996~-rxnDXiro8  or 

FACT  on  CONFLXCTIHO  XTIDKNCB  CONCLnSITB. 

A  finding  of  fact  by  the  trial  court  on  a 
question  from  wbldi  conflicting  Inferences  ndght 
be  drawn  Is  conclusive  on  appeal. 

6.  TbIAL  •ssgO-CoUHSBL.  SHOULD  HOVB  TO 
STBJKB  OUT  OBJBOnonABU  POBTIOH  OP  AH- 
SWBB. 

Where  a  question  was  answered  without  ob- 
jection, counsel  If  deeming  the  answer  objec- 
tionable, should  move  to  atrike  out  the  objeo 
tionable  portion. 

7.  Appeal  and  ebbob  ^»237(2)  —  Whkbe 
question  was  anbwebed  without  objec- 
tion uotxoh  to  btbixx  hbck8babt  to  bx- 

VIBW, 

Where  counsel  failed  to  move  to  strike  objec- 
tionable portions  of  an  answer,  the  quMtion  hav- 
ing been  answered  without  objection,  the  mat- 
ter is  not  available  in  the  ivpellate  court  though 
connael.  after  tiie  question  was  answered,  made 
obJeetiODs. 

Appeal  from  Superior  Court,  Los  Angeles 
Connty;  Frank  G.  Flniayson,  Judge. 


«s>For  other  caM  bm  ume  topic  and  KKT-MUUBSB  In  sU  Ksr-Numbarsd  DlgeeU  ud  lodaxi 
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Action  by  Andrew  Park  against  ThomaB  J. 
OrbisoD.  From  a  Jndgmott  for  plaintiff,  de- 
ftedant  appeals.  Affirmed. 

Duke  Stone,  of  Los  Angeles,  for  appellant 
Whenton  A.  Gray,  of  Loa  Angeles,  tor  ze- 
spondent 

BARDIN,  Jndge  pro  tern.  Plaintiff  was 
awarded  &  Judgment  for  $1,000  for  damages 
suffered  by  blm  through  the  alleged  negligent 
operation  of  an  automobile  of  the  defendant 
at  the  intersection  of  HIU  and  First  streets 
In  the  dty  of  Los  Angeles.  The  defendant 
denied  negligence  upon  his  part,  and  in  fur- 
ther defense  to  the  actlw  pleaded  afflrma- 
tirely  the  oontrltmtory  negligence  of  the 
plaintiff. 

The  accident  took  place  on  the  evening  of 
December  16,  1914,  at  about  the  honr  of  7 
O'clock  p.  m.  and  at  a  time  when  It  was  dark 
and  stormy.  The  plaintiff  was  proceeding 
«astward  oa  the  south  side  of  First  street 
and  intended  to  cross  Hill  street  at  Its  intei^ 
aeetion  with  First  street,  Wlien  he  readied 
the  outer  edge  of  the  sidewalk  and  before 
stepping  out  into  Hill  street  proper,  he  looked 
and  listened  for  i^tproacbli^  vdiicles  coming 
fkom  botib  directions  on  that  street  He  was 
carrying  a  typewriter  in  his  lurnds  at  the 
time,  and  lap  robe  over  his  dioidders.  At 
about  200  feet  to  the  north  of  the  Intersec- 
tion of  the  streets  referred  to.  the  traffic  on 
Hill  street  Is  accommodated  by  two  tunnels, 
4ue  for  the  use  of  a  railway  and  the  other 
for  the  use  of  automobiles  and  pedestrians. 
Plaintiff  testified  that  be  beard  the  sound  of 
an  antoroobile  emerging  from  the  tunnel  to 
the  north  and  coming  towards  him,  and  that 
he  saw,  near  the  Intersection  of  Bill  and 
Second  streets,  which  would  be  to  the  south 
and  approximately  400  feet  distant  the  light 
of  an  automobile  approaching  from  that  di- 
rection. Estimating  that  he  had  an  abnnd- 
anoe  of  time  to  cross  the  street  without 
danger  from  the  machine  approaching  from 
his  right,  he  continued  his  journey  across 
Hill  street  with  his  eyes  fixed  upon  the  ma- 
chine approaching  from  his  left  and  which 
was  close  at  hand.  At  the  instant  the  plain- 
tiff reached  the  center  of  Hill  street,  which  at 
that  point  Is  66  feet  wide  from  curb  to  curb, 
he  looked  to  his  right  that  is,  to  the  south, 
and  saw  the  flare  of  the  light  of  the  automo- 
bile driven  by  the  defendant,  and  attempted 
to  escape  the  Impending  danger  by  stepping 
backward.  When  he  first  observed  this  ma- 
chine it  was  distant  so  plaintiff  testified, 
about  15  or  20  feet  and  coming  rapidly  to- 
wards bim.  Plaintiff  heard  no  warning  of  its 
approach,  and  It  Is  not  dalmed  by  the  defend- 
aut  that  any  such  warning  was  given.  The 
effect  of  Its  projected  light  was  overcome 
by  the  Ug^t  of  cars  aroroachlng  from  the  op- 
posite direction.  The  particular  street  cross- 


ing was  well  lifted  at  the  time  by  street 
lights. 

The  plaintiff,  unable  to  escape  coUlsioo, 
was  knocked  down  and  received  personal  In- 
juries for  whldi,  and  for  loss  of  earnings  by 
reason  thereof,  the  court  awarded  blm  SaOg- 
meat 

The  plaintiff,  a  lawyer  and  pnUlaher  1^  oc- 
cnpatlon,  stated  that  he  was,  at  the  time  of 
the  accident  familiar  with  the  tema  of  the 
statate  regulattng  the  nae  ot  motor-drlTOk 
vehicles  upon  streets  and  highmya  and  be- 
lieved fliat  he  was  exposed  to  no  danger  tnm 
any  vehicle  amnoaddng  tmn  the  aonfb  un- 
til he  had  passed  tlw  centv  of  the  street 

It  may  be  stated  that  the  antinnobile  tun- 
nd  already  referred  to  la  altoate  at  Qie  east 
side  of  Hill  street  the  west  wall  of  which 
projects  23  feet  out  into  the  street  By  rea- 
son of  this,  all  automobiles,  using  this  tunnel 
are  accustomed  to  make  the  east  side  of  Hill 
street  In  the  near  vldnlty  of  the  tunnel,  the 
principally  traveled  part  of  that  highway, 
snch  use  extending  to  about  ^e  intersection 
of  First  street  of  which  practice  both  parties 
to  the  action  were  familiar. 

The  defendant  testified  that  at  the  time  of 
the  accident  he  was  traveling  very  slowly 
and  on  the  right-hand  side  of  the  street  The 
evidence  Is  sharply  conflicting  upon  both 
these  elementa  An  eyewitness  to  the  acci- 
dent estimated  the  speed  of  defendant's  auto- 
mobile at  that  time  to  be  at  the  rate  of  from 
10  to  12  miles  per  hour,  while  the  plaintiff 
testified  the  rate  to  be  from  15  to  20  miles  per 
hour.  If  the  offending  machine  traveled  as 
far  as  400  feet  or  substantially  that  distance, 
while  the  plaintiff  was  walking  from  the  curb 
to  the  center  ot  the  street  a  distance  of  28 
feet  tt  follows  lhat  the  speed  of  defendant's 
automobile  bad,  at  least  immediately  previous 
to  the  aodden^  been  very  rapid.  It  la  very 
plainly  «hown  txy  direct  and  indirect  eridoice 
produced  at  the  trial  that  the  defendant  was 
not  traveling  on  his  right-hand  side  of  tbe 
street  as  claimed,  and  that  the  plaintiff  was 
struck  while  at  a  point  west  of  the  centw  of 
HUl  street. 

[1]  It  appears  very  dear  to  us  that  the  de- 
fendant did  not  operate  his  automobile  at  the 
time  of  the  accident  In  a  careful  and  prudent 
manner  and  with  due  regard  for  the  safety  of 
pedestrians.  His  view  of  the  crossing  at  the 
Intersecting  streets  was  obscured  and  ob- 
structed by  reason  of  the  condition  of  his 
wind  shield  because  of  the  falling  rain,  yet 
notwithstanding  this,  he  was  traveling  at  a 
rate  of  speed  In  excess  of  one  mile  In  glx 
minutes.  He  blindly  ran  his  madilne  across 
these  intersecting  streets  where  pedestrians 
might  very  well  be  expected  to  be.  He  did 
not  see  the  plaintiff  until  It  was  too  late  to 
avoid  striking  him.  He  sounded  no  warning 
of  his  approach  at  the  street  crossing.  He 
was  not  traveling  upon  his  rls^t-hand  aide  of 
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the  street  as  the  statute  and  common  usage 
required,  and '  there  was  no  obstruction  or 
condition  of  the  street  requiring  hla  depar- 
ture from  this  rule  of  the  road.  The  evidence 
abundantly  supports  the  findings  of  the  trial 
court  as  to  the  defendant's  negligence. 

[2]  It  is  Insisted  that  the  plaintiff  should 
be  preduded  from  recovering  In  this  action 
for  the  reason  that  his  conduct  clearly  es- 
tablished contributory  negligence  In  tlmt  It 
was  plaintiff's  duty  to  keep  a  sharp  lookout 
for  the  approadi  of  vehicles  coming  from 
both  directions  and  at  all  times  and  at  every 
point  while  crossing  the  street;  and  that, 
having  seen  the  lights  of  automobiles  coming 
from  both  bis  left  and  his  right,  he  should 
have  kept  a  lookout  for  both  approaching  ma- 
chines, although  he  had  not  passed  the  cen- 
tra Une  of  the  street  at  the  Ume  of  the  acd- 
Aeat 

While  it  Is  trtie  that  pedestrians  walking 
across  boay  public  streets  are  required  to  use 
ordinary  cue  to  see  that  they  do  not  ccdllde 
wldi  or  are  ran  over  hy  vdildes,  It  Is  like- 
wise true  that  the  drivers  of  vdildes  must 
use  ordinary  care  to  prevent  Injury  to  pedes- 
trians under  such  drcumstances.  Brown  v. 
Brashear,  22  CaL  Appw  135,  183  Pac  SOS; 
WlesEorek  t.  Ferrla,  176  CaL  353, 167  Pac  234. 

[I-I]  The  scene  of  the  accident  was  In  the 
business  section  of  a  populous  city.  The 
plaintiff  did  as  a  prodent  man  would  have 
drae  under  like  drcumstances.  He  was  Jus- 
tified in  his  belief  that  be  had  ample  time  to 
at  least  reach  the  center  of  HUl  street  before 
there  could  be  any  danger  coming  from  his 
right  He  was  warranted  in  believing  that 
any  machine  approaching  from  that  direction 
would,  as  required  by  law,  and  in  conformity 
with  the  customary  usage  of  the  street  at 
tliat  particular  place  by  reason  of  the  local 
conditions  well  known  to  both  plaintlfiC  and 
defendant,  and  already  referred  to,  travel  on 
the  east  side  of  Hill  street  And  he  further- 
more was  entitled  to  the  assurance  that  the 
driver  of  any  vdilde  ai^roadilng  from  his 
right  would  use  aadi  care  and  drcumqwctton 
as  the  drcumstances  required,  and  that  sndi 
machine  would  not  approach  at  an  excessive 
rate  of  speed  nor  endanger  him  without 
warning.  Vehide  Act  1913,  H  1%20,  and  22; 
Stats.  1913,  0.  826.  For  the  trial  court  to 
have  held  as  a  matt»  of  law  that  the  plain- 
tiffs omdnct  was  such  as  to  constitute  negli- 
gence uQder  the  drcumstances  set  out  would 
have  required  the  adoption  of  a  standard  of 
care  and  circmnq;>ectlon  on  the  part  of  a  pe- 
destrian crossing  Intersecting  streets  not  in 
accord  with  the  customary  use  of  streets  by 
pedestrians  under  like  circumstances,  nor 
obedient  to  any  rule  of  law  which  has  been 
brought  to  our  attention. 

The  cases  of  Niosl  v.  Empire  Laundry  Ca, 
117  Cal.  257,  49  Pac.  185,  and  Brown  v.  Pa- 
dflc  Electric  BaUway  Co.,  107  Cal.  199,  188 


Pac  1005,  do  not  Justify  the  contentions  made 
by  appellant  on  tills  particular  point  The 
question  of  whether  the  conduct  of  plaintiff, 
upon  the  occasion  referred  to,  amounted  to 
negligence  or  not,  is  to  be  determined  from 
the  attendant  circumstances.  He  was  not 
bound  to  look  and  listen  for  approaching  vehi- 
cles when  he  started  across  the  street  re- 
gardless of  the  drcumstances  of  bis  environ- 
ment There  might  well  be  circumstances 
when  to  fail  to  do  so  would  amount  to  negli- 
gence. Mann  t.  Scott,  182  Pac.  281.  dedded 
June  13,  1019.  And  for  like  reasons  it  can- 
not be  said,  as  a  matter  of  law,  that  plalntiCt 
was  negligent  in  not  keeping  a  vigilant  look- 
out for  approadilng  machines  coming  from 
both  directions  before  he  readied  the  center 
ot  the  street 

But  In  the  Instant  case  the  evidence  shows 
that,  whetlier  required  by  any  postttve  rule 
of  law  or  not  to  locdc  and  listen  tax  aivroadi- 
ing  Tdildes  coming  from  both  directions  be- 
fore crossing  the  street,  the  plaintiff  did  In 
ftiet  so  act  It  Is  trne  Oiat  he  did  not  look  to 
bis  right  again  until  he  reached  Hie  center  of 
the  street :  bat,  as  a  reasonably  prudent  man, 
he  was  Justified  In  this  conduct  by  reason  of 
the  attendant  drcnmstancea.  Not  only  had 
he  estimated  that  he  had  ample  time  to  cross 
the  street  before  he  would  be  liable  to  any 
danger  from  the  defendant's  antinnobile  on 
account  of  Ita  relatively  great  distance  from 
him  wben  be  took  up  his  Journey  across  Uie 
street,  but  he  bad  the  right  to  assume  that 
the  driver  of  that  machine  would  perform 
his  duty  and  obey  the  law.  Harris  v.  John- 
son, 174  Cal.  55, 161  Pac.  1155,  L.  Bt  A.  1917C. 
477,  Ann.  Oaa.  1918B,  060;  Scott  v.  San  Ber- 
nardino Valley,  etc.,  Co..  162  Cal.  604,  93  Pac. 
677. 

The  question  of  plaintiff's  alleged  contribu- 
tory negligence  was  a  question  for  the  trial 
court  and  the  following  language  from  the 
somewhat  similar  case  of  Blackwelt  v.  Ken- 
wick,  21  Cal.  App.  131, 131  Pac.  94,  may  well 
be  applied  to  this  case : 

"In  this  case,  nnder  the  state  of  die  evidence, 
as  we  have  briefly  sammarized  It  it  became  the 

duty  of  the  court  to  determine  ihe  question  as 
to  the  negligence  of  the  defendant  and  as  to 
whether  plaintiff  was,  under  all  of  the  circum- 
stances shown,  guilty  of  contributory  negligence, 
and  with  the  condusloDS  thereon  made,  undw 
the  authorities  an  aptwUato  eout  cannot  in- 
terfere." 

[I,  7]  There  is  no  merit  In  the  claim  that 
the  court  committed  error  in  admitting  hear- 
say evidence  when  it  permitted  the  plaintiff 
to  testify  as  to  the  effect  attacks  of  dizziness, 
stated  to  have  resulted  from  the  injury  com- 
plained of,  had  upon  his  mental  feelings. 
The  question  was  a  proi>er  one,  and  not  ob- 
jected to.  In  answer  to  this  question  it  was 
testlfled  that  upon  Mie  occasion,  a  considera- 
ble time  after  the  acddait»  whoi  attacked 
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by  dizziness,  plaintiff  saw  a  former  business 
associate  with  a  broad  smile  upon  his  face, 
who  asked  the  plaintiff  "where  he  had  gotten 
his  drlntc."  Counsel  for  the  defendant'  was 
silent  until  the  gnestlon  bad  been  fully  an- 
swered, and  then  said,  "We  object  to  that  as 
Incompetent,  Irrderant,  and  Immaterial." 
The  claim  Is  now  made  tbat  a  portion  of 
the  answer  was  hearsay  and  was  a  conclu- 
sion of  the  witness  and  too  remote  in  time 
to  be  admissible  at  all.  The  vtoper  remedy 
waa  for  counsel  for  the  defendant  to  have 
made  a  motion  at  the  time  this  testimony  was 
givea  to  strike  out  the  objectionable  portloa 
of  the  answer,  if  It  oontalned  any  sach  mat- 
ter. People  T.  Swist,  1S6  Cal.  B20,  60  Pac. 
223;  People  t.  Cole,  141  Cal.  88,  74  Pac.  647. 
Having  failed  to  avail  himself  of  the  ronedy 
at  hand,  defoidant  may  not  now  con^lain, 
even  though  the  objection  made  at  the  trial 
be  now  eatoject  to  amendment  so  as  to  indnde 
grounds  of  objection  not  then  stated,  which, 
of  course,  cannot  be  granted.  The  portion 
of  ttie  answer  now  criticized,  while  perbapa 
not  directly  re^nslve  to  the  question,  was 
relevant  and  material  to  the  Issue  of  dam- 
ages. 

The  Judgment  is  affirmed. 

We  concur:  WASTE,  P.  J.;  BICH- 
ABDS,  J. 


W  Gal.  App.  C7t) 

BECK  et  al.  v.  BANSOMB-ORUMMET 
GO.  «t  aL  (OlT.  2880.) 

(Dtatiict  Court  of  Appeal,  First  District,  Divi- 
simi  2,  California.   Aug.  14,  1918.  Beheai- 
Denied  by  Supreme  Court  Oct.  9.  19190 

1.  CoNsmunoNAi.  law       290(1 )  —Assess  - 

MENT  FOB  WPBOVXlfCNTS  INVAUD  WHEBB 
LOCAL  BOARD  HAD  NO  JUBIBDIOTIOIT. 

Owner  attacking  assessment  on  ground  that 
local  board  failed  to  acquire  original  Jurisdlc* 
tioa  may  rest  on  the  constitutional  guaranty 
that  his  property  may  not  be  taken  without  due 
process  of  law. 

2.  Municipal  oohpobations  ^»48S,  489(5)— 
Where  assesbkent  void,  owneb  need  not 
appeal  but  besierr  entoecehent  on  ju- 

BIBDICnoNAL  OBOUNDS. 
If  the  invalidity  of  the  Initial  resolution  of 
intention  Is  apparent  on  its  face,  the  owner  is 
not  required  to  seek  its  correction  by  appeal  to 
the  council,  but  may  stand  upon  ids  rights 
whenever  an  attempt  is  made  to  assert  any  elaim 
based  on  a  void  assessment, 

3.  CONSTITUTIONAL  LAW  <=251— DUE  PBO- 
CE8S  OF  LAW  AS  A  DEFENSE. 

Constitutional  guaranty  against  taking  of 
property  without  due  process  of  law  is  always 
and  everywhere  present  to  protect  the  citizen 
nifainst  arbitrary  interference  with  his  rights. 


4.  CoNSTrrunoifAL  law  ^=»251— "Due  peo- 

CEss  or  law"  defined, 
"Due  process"  of  law  is  the  exact  equivalent 
of  the  "law  of  the  land"  as  used  In  the  Magna 
Charta,  and,  broadly  speaking,  means  that  be- 
fore a  man's  life,  liberty*  or  property  may  be 
taken  by  the  state,  he  must  be  given  notice  of 
the  proceedings  whldi  may  terminate  in  the 
taking,  and  be  given  an  opportunity  to  be 
heard  In  his  own  defense,  the  notice  to  be  a 
real  and  reasonable  one,  and  the  hearing  such 
as  ordinarily  or  at  least  reasonably  is  given  In 
similar  cases. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Due 
Process  of  Law.] 

6.  Constitutional  law  «=3>27S(1)— Pebfobm- 

AKCS  OF  initial  STATUTOBT  AOT  NK0ES8ABT 
TO  DUB  PBOOESS  OF  LAW. 

If  the  statute  requires,  as  the  initial  step 
In'the  process  of  depriving  a  man  of  his  prop- 
erty, the  performance  of  a  specifically  defined 
act,  that  act  must  be  perfbrmsd  substantially, 
or  no  Jurisdiction  exists  for  farther  action  ia 
that  proceeding  against  him. 

0.  Mttnioipal  cobpobations  ^=>408(1)— Acts 
beoabdino  bpboxal  assmslfbnts  to  be  ub- 

EBALLT  OONSTBUBD. 

Legislative  acts  regarding  special  asseBS- 
ments  for  pnbUe  improvements  are  to  be  liber* 
ally  construed. 

7.  Constitutional  law  «=»309(1)— Sohicons 

not  in  COUPLIANCB  WITH  BTATUIS  WAHTIKCI 
IN  DUB  PBOCESS  OF  I,AW. 

If  any  statement  expressly  required  by  Code 
Civ.  Proc.  I  407,  to  be  made  in  summons,  is 
entirely  emitted,  service  of  snnunons  does  not 
give  the  court  Jnrisdietlon.  to  proceed  against 
the  defmdant;  sodi  service  not  CMistitnting  the 
notice  to  defendsnt  essential  to  due  process  of 
law. 

8.  Pbocbsb  ^s»104— Gohplxanci  with  rat- 
vti  hscbsbabt  fob  oonBtBuoim  bbbvici. 

Where  constructive  service  is  permitted,  the 
substantial  requirements  of  the  statute  regard- 
ing the  matters  to  be  stated  in  the  published  no- 
tice must  be  fulfilled. 

9.  Municipal  ooBPOBATioira  «=»513(7>— Bub* 

DEN  ON  TBB  RATE  TO  SHOW  NOTIOB  OV  FBO- 

cxEnxnos  fob  stber  upbovxhiht. 
Tlw  buden  is  on  the  state,  and  those  elidm- 
ing  under  It  adversely  to  the  individual  pursuant 
to  proceedings  tor  street  improvements  under 
the  Trooman  Act.  to  show  that  the  individual 
had  notice  of  the  proceedings;  notice  in  sndk 
case  being  Implied  from  publication. 

10.  Liuitation  or  aoxions  Pitblxo 

POUCT  BBQUXBBB  BHTOBCEICENT  or  RATUTX. 

Statutes  of  limitations  are  upheld  and  en- 
forced regardless  of  personal  hardsUp  because 
public  policy  requires  it. 

11.  Municipal  cobpobations  «=»450(1)— Fil- 
ing OF  HAP  AND  BEFBBENCE  THEBETO  llf 
BESOLUTION  OF  INTEIfTION  HANDATOBT. 

In  street  pavement  proceedings  under  Vroo- 
man  Act,  the  filing  of  map  or  plat  showing 
territory  to  be  included  In  assessment  district. 
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and  the  r^reoce  thereto  In  resolntloii  of  In- 
tentlon  under  St.  1818>  p<  406,  are  mandatory 
and  Jurisdictional  requirementB. 

'12.  GoNBrrnTTiONAL  law  4s>289— Ohzsbioev 

OF  BTATnrOBT  BEQUnSUEHT  IK  FROOEBDIHO 
n»  8TBEBT  ZUFBOTnOEHia  UHDBE8  IT  VX- 
TALI9, 

Where  a  dear  statutory  regnfronent  is  omit- 
ted from  the  Initial  resolutlMi  or  proceu  which 
is  the  means  of  imparting  notice  <^  proceedinja, 
the  rule  of  liberal  conetructiOD  must  yield  to 
the  constitutional  guaranty  of  due  process  of 
law. 

13.  AIUniOIPAI.  00BF0BATI01I8  «=S>321(V  — 
FiNDIlVa  THAT  BBBOLTTTION  OW  DfTBKTION  18 
HUTHOIBIfT  CONOXiCaiTK. 

It,  in  resolution  of  intention  in  Improvonent 
proceedings,  there  is  not  an  entire  omission  of 
a  statntory  requirement,  but  merely  a  defect, 
a  court  may  properly  determine  there  has  or 
has  not  been  a  substantial  compliance  with 
the  statute;  the  trial  court's  determination 
being  contn^ling  in  absence  of  abuse  of  discre- 
tion. 

14.  MuniCIFAL  COBPOKATIONa  ^»48S,  4^(5) 
—  Requibeicbnt  for  filinq  kap  of  nc- 

SBOVUCENT  JUBISniCTIONAI.. 

Owner's  failure  to  object  to  street  improve- 
ment proceedings  <m  ground  tiiat  map  or  plat 
was  not  filed  or  refevred  to  leeolotion  of  In- 
tention was  sot  waiver  of  tiie  objectimi,  under 
Vrooman  Act,  |  t  such  requirements  aSect- 
iat  Jurisdiction  to  which  tiie  statute  has  no  ap- 
plication. 

Appeal  from  Superior  Conrt^  Santa  Qara 
Conn^;  Beasly.  Judge. 

Action  by  Fred  Beck  and  oOiera  against 
the  RanBome-Orummey  Company  and  an- 
other. JniU^ent  for  plalntlfls,  and  defend- 
ants appeal.  AfBrmed. 

R.  M.  F.  Soto,  of  San  Francisco,  for  appel- 
lants. 

Louis  Oneal  and  Beggs  &  McComlshf  all 
of  San  Jose,  for  respondents. 

BBITTAIN,  J.  Fred  Beck,  with  S2  other 
property  owners  of  San  Jose,  obtained  a 
Judgment  against  the  Ransome-Crummey 
Company  and  the  city  treasurer  of  that  city 
qnletlng  the  title  to  their  respective  lands  as 
against  any  claim  of  lien,  and  enjoining  the 
Issuance  of  bonds,  baaed  upon  work  done  by 
the  Ransome-Crummey  Company,  under  pro- 
ceedings taken  by  the  tAty  council,  for  paving 
and  otherwise  Improving  north  Thirteenth 
street  in  San  Jose  from  Santa  Clara  street 
to  fbB  northerly  limits  of  the  city.  The  de- 
fendants appeaL  The  dty  treasurer  has  no 
personal  biterest  in  the  controversy. 

The  appellants  do  not  make  any  clear  and 
direct  attadc  npim  Uie  Judgment,  except 
that,  the  suit  being  one  in  equity,  the  Judg- 
ment should  be  reversed  on  the  authority  of 
Coleman  v.  Spring  Construction  Co.,  182  Pac. 
473.   The  portion  of  that  decision  to  which 


reference  1b  made  was  to  the  effect  that  a 
property  owner  may  not  permit  public  work 
to  be  done  and  thereafter  attack  the  validity 
of  the  Jurisdictional  proceedings  leading  to 
the  assessment.  The  statement  was  unneces- 
sary to  the  decision  of  the  case,  which  in- 
volved the  question  of  original  Jurisdiction. 
Further  bearing  was  denied  by  the  Supreme 
Court,  with  an  expression  of  its  disapproval 
of  the  statement.  Coleman  T.  Spring  Con- 
struction Co.,  182  Pac.  473. 

[1 , 2]  When  an  assessment  is  attacked  ou 
the  ground  that  the  local  board  failed  to 
acquire  original  Jurisdiction,  the  owner  may 
rest  on  the  constitutional  guaranty  that  his 
property  may  not  be  taken  without  due  pro- 
cess of  law.  If  Jurisdiction  Is  lacking,  no 
equities  asserted  by  the  contractor  can  pre- 
valL  Schwiesau  v.  Mahon,  110  Cal.  S43,  42 
Pac.  1065;  Heft  v.  Pqyne,  97  Cal.  108,  81 
Pac.  844.  If  the  Invalidity  of  the  initial  res- 
olution of  Intention  is  apparent  on  its  face, 
the  owner  Is  not  required  to  seek  Its  correc- 
tion by  appeal  to  the  council.  He  may  stand 
upon  his  rights  whenever  an  attempt  is  made 
to  assert  any  claim  based  on  an  assessment 
void  on  Its  face.  City  Security  Co.  v.  Har- 
vey, 176  Cal.  682,  169  Paa  380.  In  this  case 
the  respondents  maintain  the  resolution  of 
intention  was  void  because  It  provided  for  a 
district  assessment  and  made  no  reference  to 
a  map  of  the  district  required  to  be  on  file 
when  the  resolution  was  adopted.  On  each 
side  of  this  question  the  usual  argument,  sup- 
ported by  the  usual  citation  of  mnltltudlnons 
authorities  from  -tills  and -other  states,  is 
made. 

This  court  recently  bad  occasion  to  analyze 
the  able  opinion  written  by  Mr.  Justice  Shaw 
of  the  Supreme  Court  in  the  leading  case  of 
Chase  T.  Trent,  146  CaL  862,  80  Pac.  81. 
Hearing  was  granted  by  the  Supreme  Court 
and  la  now  pending  In  the  case  in  which 
this  analysis  was  made.  Watkinson  t. 
Vaughn,  28  Cal.  App.  Dea  657.1  Reference  to 
the  opinion  of  this  court  in  Watkinson  t. 
Vaughn  is  not,  ther^re.  in  present  reliance 
upon  it  as  an  authority,  bnt  to  avoid  Incor- 
pcwating  in  this  opinion  a  further  analysis 
of  Chose  T.  Trout 

Doubt  existing  In  the  minds  of  public  offi- 
dals  and  attorneys  r^rdlng  tiie  applicatton 
of  well-established  rules  of  law  has  placed 
upon  the  pn^rty  owners  of  the  state  and 
\3poJi  those  engaged  In  the  business  of  mak- 
ing public  Improvements  a  heavy  burden  of 
expense,  annoyance,  and  delay  through  the 
UtUation  whldi  is  Instituted  elUier  by  prop- 
erty owners  o^  the  contractors  In  regard  to 
practically  every  important  public  Improve- 
ment. In  every  such  suit  the  property  own- 
er relies  on  the  constitutional  guaranty  of 
due  process  of  law.   In  many,  probably  In 
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most,  of  tbe  caaes  the  question  of  constitu- 
tional guaranty  has  no  proper  place.  In  the 
clear  and  learned  opinion  in  Chase  v.  Trout, 
the  principles  governing  the  rule  of  due  pro- 
cess of  law  In  public  Improvement  cases  were 
discussed.  Notwithstanding  the  fact  that 
the.  decision-  in  that  case  was  rendered  In 
1905,  and  lias  probably  been  cited  in  every 
public  Improvement  case  arldug  in  Cali- 
fornia since  that  date,  the  dear  statement  of 
the  meaning  of  the  constitutional  guaranty 
of  due  process  of  law,  as  applied  to  such 
cases,  seems  to  have  been  misapprehended. 

[3-6]  It  is  as  impossible  to  define  with  pre- 
cision "due  process  of  law,"  as  it  Is  exactly 
to  define  "fraud"  or  "police  power."  As  ap- 
plied to  different  classes  of  cases,  courts,  by 
process  of  Inclusion  and  exclusion,  apply  tbe 
principles  involved  in  the  phrase.  The  Su- 
preme Court  of  the  United  States  has  said 
that  without  the  constitutional  guaranty  the 
right  of  private  pro[>erty  could  not  be  said  to 
exist  in  the  sense  in  which  it  is  known  to 
our  laws.  Ochoa  v.  Hernandez  y  Morales, 
230  U.  S.  139,  33  bup.  Ct.  1033,  07  L.  Ed.  1427. 
The  guaranty  is  always  and  everywhere 
present  to  protect  the  citizen  against  arbi- 
trary interference  with  his  rights.  Ulman  v. 
BalUmore,  72  Md.  687,  20  Atl.  141,  21  AtL 
709.  11  L.  B.  A.  224.  Oue  process  of  law  la 
the  exact  equivalent  of  the  law  of  the  land 
as  used  in  the  Magna  Charta.  Murray  v. 
Hoboken  L.  A  I.  Co.,  18  How.  272,  IB  L.  Ed. 
872,  Broadly  speaking,  it  means  that,  be* 
fore  a  man's  life  or  liberty  or  property  may 
be  takm  by  the  states  he  must  be  given  notice 
of  the  proceedizigs  whidt  may  terminate  in 
the  taking,  and  be  giren  an  tvportaiiity  to  be 
beard  in  hia  own  deSuiB&  It  means  tartber 
that  tbe  notice -aliaU  be  a  real  and  reawn- 
able  one^  and  tlw  hearing  wuxb.  as  ordinarily, 
or  at  leaat  reasonably.  Is  glTen  In  atmllar 
cases.  Simon  t.  Graft,  182  U.  B.  4X1,  21  Sup. 
Ct.  836,  46  L.  Ed.  1166;  Lent  v.  TUlson,  140 
U.  S.  816,  71  Sop.  Ct  82S,  86  U  Ed.  419; 
Tarpln  t.  Lemon.  187  U.  8.  61,  23  Sap.  Ct 
20,  47  L.  Ed.  70:  Galpln  v.  Page,  18  WaU. 
850,  21  L.  Ed.  069.  The  law  of  the  land  does 
not  necessarily  mean  simply  statutory  law, 
for  no  state  can  make  everything  due  pro- 
cess of  law,  which  by  its  own  legislation  it 
declares  to  be  such.  Burdick  v.  People^  149 
lU.  600,  30  N.  E.  948,  24  L.  R.  A.  1S2,  41  Am. 
St  Kep.  320.  On  the  other  hand,  if  the  sUt- 
Dte  requires  as  the  initial  step  In  tbe  pro* 
cess  of  depriving  a  man  of  his  property  the 
performance  of  a  spedflcally  defined  act  un- 
less that  act  be  performed  substantially  no 
Jurisdiction — powei^-exlsts  for  further  ao 
tlon  In  that  proceeding  against  blm. 

[I-B]  Tbe  analogy  between  the  ordinary 
suit  at  law  and  proceedings  for  the  levy  of 
special  assessments  for  public  Improvements 
Is  not  exact  but  the  same  broad  principles 
of  common  right  and  common  sense  control 
tbe  application  of  tbe  law  of  tbe  land  to  tbe 
184P^28 
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question  of  Jurisdiction  In  both  instances. 
Legislative  acts  regarding  special  assess- 
ments for  public  Improvements  are  to  be 
liberally  construed.  So,  too,  are  the  provi- 
sions of  the  Code  of  Civil  Procedure.  Code 
Civ.  Proc  S  4.  Such  acts  usually  prescribe 
with  more  or  less  particularity  what  the  res- 
olution of  Intention  shall  contain.  The  Code 
of  Civil  Procedure  prescribes  what  shall  be 
stated  In  the  summons  in  a  civil  suit  Code 
Civ.  Proc.  I  407.  If  any  statement  expressly 
required  by  the  statute  to  be  made  In  the 
sunuQons  Is  entirely  omitted,  Its  service  does 
not  give  the  court  Jurisdiction  to  proceed 
against  the  defendant  because  in  legal  effect 
he  has  received  no  notice  at  all  of  the  pro- 
ceeding. The  law  of  the  land  In  such  a  case 
has  not  been  obeyed,  and  the  defendant  may 
rely  upon  the  constitutional  guaranty.  The 
fact  that  a  former  statute  may  have  required 
fewer  or  more  or  different  facts  to  be  stated 
does  not  change  tbe  rule.  The  requirement* 
of  the  statute  in  force  at  the  time  the  sum- 
mons is  issued  must  be  subtantially  obeyed, 
or  Its  service  does  not  constitute  the  notice 
essential  to  due  process  of  law.  A  defective 
summons,  which  doea  not  meet  the  require* 
meat  of  substantial  compliance  with  the  stat* 
ute,  may  be  amended;  but  in  that  case  no 
tice  is  not  complete  and  Jurisdiction  to  pn> 
ceed  does  not  exist  until  after  service  of  BUd» 
a  summons  as  the  law  requires.  Because 
service  of  an  unlawful  or  void  summons  ir 
Ineffectoal  to  give  the  defendant  notice,  he 
is  under  no  obligation  to  call  Its  defects  to 
the  attention  either  of  tbe  court  or  the  plain* 
tiff.  He  may  safely  proceed  with  bis  own 
business  as  if  no  suit  were  iwndlng.  If  in 
sndi  a  case  tbe  court  should  proceed  to  irxdg- 
m&it,  regardless  of  any  change  in  tbe  defend- 
ant's pMltl<Hi  or  of  any  expenditure  or  losr 
sustained  by  tbe  idalntUt,  tbe  defendant's 
property  cocdd  not  be  taken  mi  executlofi  no* 
would  tbe  plainOff  be  brard  npon  a  claim 
that  tbe  defttidant  sbonld  have  waived  the 
protection  of  tbe  Constitution.  In  case* 
where  constructive  service  Is  permitted,  the 
substantial  requlremmts  of  tbe  statute  re* 
garding  tbe  matters  to  be  stated  in  the  pub- 
lished notice  also  must  be  fulfilled.  These 
rules  of  law  relating  to  tbe  matter  of  ob- 
taining Jurlsdictim  In  a  civil  action  are  too 
familiar  to  every  Judge  and  practicing  at- 
torney to  require  citation  of  authority.  Each 
essential  requirement  baa  its  counterpart  in 
the  matter  of  initiating  proceedings  for 
charging  private  pTosf&etj  wlUi  the  coat  of 
local  improvements. 

[1, 1 0}  In  proceedings  under  tbe  Vrooman 
Act  (St  1886,  p.  147).  there  is  no  provision 
for  personal  service.  Notice  Is  Implied  from 
publication.  Tbe  notice  is  the  essential  thing 
as  diatlngolshed  from  knowledgOb  It  must 
lie  the  uutke  ret|uirfil  Ity  tlm  litatute,  not 
some  other  publlcatloQ.  U  must  be  sub- 
stautiaUy  the  same  in  all  similar  cases. 
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-Otherwise,  It  would  depend  upon  the  per- 
sonal views  of  different  judges  in  successive 
suits,  perhaps  upon  the  same  assessment, 
whether  or  not  the  original  power  existed  to 
order  the  work  done.  TJnlformlty  In  the  ad- 
ministration of  Justice  Is  a  substantial  right. 
Kansome-Orummey  Co.  t.  Bennett,  177  CaL 
565,  171  Pac.  304.  The  burden  is  on  the 
state  and  those  claiming  under  it  adversely  to 
the  individual  to  show  that  he  has  liad  no- 
tice. In  the  matter  of  jurisdiction  the  In- 
dividual Is  not  required  to  show  that  he  has 
not  had  knowledge.  If  the  contractor  in  such 
cases  signs  a  contract  in  disregard  of  the 
law  requiring  a  particular  kind  of  notice  to 
be  given,  when  he  has  expended  his  money 
he  is  in  DO  worse  position  than  If  he  dis- 
r^rded  the  law  concerning  limitations  of 
actions  and  neglected  to  bring  suit  on  a 
promissory  note  wittiln  the  statutory  period. 
Statutes  of  Umltations  are  upheld  and  en- 
forced r^rdless  of  personal  hardship  be- 
cause public  policy  requires  It  Similarly 
that  broader  public  policy  which  protects 
the  Individual  against  encroachment  of  the 
Btate  without  sanctitm  of  law  requires  that 
l^slatlve  enactments  prescrlbliig  that  cer- 
tain things  most  be  done  to  authorize  the 
state  to  Invade  private  rights  must  be  en- 
forced. 

In  the  present  case  the  comDum  council  of 
San  Jose  undeitoc^  to  ord»  tbe  -wofA  done 
under  the  sanction  of  the  Vrooman  Act, 
whl<^  among  other  Qilngs,  provides  that 
under  certain  drcmnstances  the  council  may 
make  the  expense  of  a  contemplated  public 
improv^ent  chargeable  upon  a  district  The 
resolatloa  of  intoition  in  such  a  case  Is  re- 
■qnlied  to  describe  the  said  district  and  refer 
to  a  plat  or  map  approved  by  the  dtf  coun- 
cil, wbldi  diall  Indicate  by  a  boundary  line 
the  itxtent  of  the  territory  to  be  included  In 
said  assessment  district,  whi<dt  idat  or  map 
shall  be'  on  file  hi  the  office  of  the  dtr  en- 
gineer before  said  superintmdfflit  of  streets 
shall  proceed  with  the  publication  and  post- 
ing of  notices  of  street  work,  and  shall  gov- 
ern for  all  details  as  to  the  extent  of  the 
said  assessment  district**    Stats.  1818,  p. 

[11]  The  resolution  of  intentlcm  In  question 
on  this  appeal  is  Incorporated  In  the  findings 
by  a  reference  to  a  copy  appended  to  the  de- 
fendants' answer.  It  describes  the  work  to 
be  done,  declares  that  in  the  opinion  of  the 
mayor  and  council  the  work  is  of  more  than 
ordinary  public  benefit  and  that  ttie  costs 
and  expenses  are  made  chargeable  to  an  ab- 
sesament  district  which  was  declared  to  be 
the  district  benefited  and  which  Is  described 
with  reasonable  certainty.  It  contains  no 
reference  to  any  plat  or  map  approved  by  the 
dty  council,  and  there  Is  no  suggestion  In 
the  appellants'  brief  that  such  a  map  as  was 
required  by  the  statute  to  be  on  file  at  the 
time  the  resolution  was  nmssed  was  In  fact 


on  file.  The  requirement  of  the  statute  la 
as  positive  in  regard  to  the  reference  to  the 
map  as  that  of  section  407  of  the  Code  of 
Civil  Procedure  that  the  summons  must  con- 
tain a  notice  that  unless  the  defendant  ap- 
pears the  plaintiff  will  take  Judgment  or 
apply  to  the  court  for  other  relief  demanded 
in  the  complaint  These  requirements  are 
mandatory  and  jurisdictional  in  the  one  case 
as  in  the  other.  Cooley,  Const  Lim.  (7th 
Ed.)  p.  747;  1  Cooley,  Taxation  (3d  Ed.)  p. 
639  ;  2  Cooley,  Taxation  (3d  Ed.)  p.  1241; 
Brown,  Jurisdiction  (2d  Ed.)  {{  51,  leOa. 

[1 2, 1 S]  Where  a  clear  statutory  require- 
ment is  omitted  from  the  initial  resolution 
or  process  whldi  is  the  means  of  imparting 
notice  of  adverse  proceedings,  ttie  rule  of 
liberal  construction  must  yield  to  the  consti- 
tutional guaranty  of  due  process  of  law. 
Courts  cannot  In  a  particular  case  dispense 
with  any  element  of  notice  which  the  Legis- 
lature has  enacted  shall  be  given  In  all  simi- 
lar cases.  dther  in  the  summons  or  In 
the  resolution,  there  Is  not  an  entire  <mls- 
sion  of  a  statutory  requlrttnait,  but  merely 
a  defect  a  court  may  properly  determine 
there  has  or  has  not  beoi  a  substantial  com- 
pliance with  the  statate  dependent  upon  ih9 
facts  of  the  particular  case.  This  neces- 
sarily calls  for  the  exerdse  of  that  fticulty 
which  Mr.  Chief  Justice  White  of  the  Su- 
preme Court  of  the  17nited  States,  In  dis- 
cussing the  meaning  of  the  word  "reason- 
able" In  Oie  Sherman  Act  (Act  July  2.  1^ 
c  047.  26  Stat  208)  destgnated  as  *l)ractlcal 
common  srase."  Standard  On  Case,  221  U. 
S.  1, 81  Sup.  Ot  602,  66  U  Bd.  619,  34  Ll  B.  A. 
(N.  S.)  8S4,  Ann.  Gas.  191ZD,  7S4.  TbiB  Judg- 
moot  of  what  Is  a  substantial  oompllsnoe  with 
the  statute  Is  to  be  ezerdsed  In  the  first  In- 
stance by  the  trial  court  If  Uie  case  is  one 
where  a  requirement  of  the  statute  has  not 
been  entirely  disregarded,  ite  determination 
of  the  question  of  substantial  cMupUance 
ought  to  be  controlling  in  the  absence  of  an 
abuse  of  discretion.  In  the  preset  case  the 
resolution  shows  the  absence  of  any  reference 
to  the  map  or  plat  required  by  the  statute^ 

[14]  On  behalf  of  the  appellante  It  la 
argued  that  under  section  6)6  of  the  Troo- 
man  Act  (added  by  St  1909,  p.  31)  aU  objec- 
tions to  any  act  or  proceeding  prior  to  the 
date  of  notice  of  award  not  made  in  writ- 
ing within  10  days  from  the  date  of  the 
first  publication  of  notice  of  award  of  con- 
tract shall  be  deemed  to  have  been  waived. 
By  the  last  clause  of  section  5%  matters  di- 
rectly affecting  the  Jurisdiction  of  the  coun- 
cil to  order  the  work  are  txceptad  express- 
ly from  its  provisions. 

It  is  next  argued  that  since  the  Vrooman 
Act  did  not  Originally  require  that  a  map  or 
plat  should  either  be  on  file  or  referred  to 
in  the  resolution,  the  requirement  contained 
In  the  act  under  which  these  proceedings  are 
taken  was  not  a  constitutional  prerequisite. 
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Befbrence  It  made  to  a  inimber  of  esses  frtth 
a  tengtby  qnotaticKi  txem  the  opinion  In  Im- 
perial Land  Co.  t.  Imperial  Inlgatlan  Dis- 
trict, 173  Gal.  060,  161  Ptc  US. 

In  that  case  the  court  construed  certain 
coratlTe  prorlslons  of  tlie  Bridgtord  Act 
(Stats,  of  1897,  p.  294).  Xbe  legal  effect  of 
this  and  similar  decisions  Is  that,  if  constl- 
tntltmal  prerequisites  are  met,  the  rule  of 
doe  process  of  law  has  not  heen  viAlated. 
Tills  is  simply  another  way  oi  saying  that 
the  mle  of  doe  process  of  law  req^res  rea- 
sonaUe  notice  of  hearing  and  an  omortxaiity 
to  be  heard.  It  does  not  determine  what  rea- 
smatde  notice  is,  and  no  deddon  of  any 
coort  of  the  United  States  has  been  cited 
whldi  holds  Out  anythhig  less  than  snb- 
atantlal  compliance  with  what  the  LeglSlatiire 
has  determined  shall  oonatltnte  notice  meets 
the  constltatlonal  prereqnlslte.  After  Jnrls- 
dlctlon  attaches  different  prindples  come 
Into  play,  and  the  constitDtlonal  gnar- 
anty  of  *'dne  process  of  law"  Is  rarely  In- 
rolTed.  nils  phase  of  the  general  subject  Is 
discussed  in  the  i^ilnlon  of  Hutchinson  Ca 
T.  GonghUn,  184  Fac  430,  No.  2728,  Ued  this 
day. 

Th»  Judgment  appealed  frcun  might  be  sus- 
tained upon'other  grounds  rdted  upon  by  re- 
QKmdents,  but  the  laqk  of  JnrisdictloQ  to 
order  the  work  done,  which  Is  so  plainly  ap- 
parent by  reason  of  the  disregard  of  the  re- 
quirement of  the  Vrooman  Act,  renders  dis- 
cussloD  of  Other  questions  presented  by  the 
briefs  Improper  until  their  determination  be- 
comes necessary  in  connection  with  a  case 
where  such  determination  will  have  controll- 
ing force. 

The  Judgment  Is  atOrmed. 

We  concur :  LANODON,  F.  J. ;  HATEN,  J. 


(42  c&i.  App.  est) 

HUTCHINSON  CO.  v.  COUGHIJN. 

(Civ.  2723.) 

(Diatrict  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  Aag.  14,  1919.  Re- 
beariug  Denied  by  Sopmne  Court  Oct  9, 
1919.) 

1.  CoKSTmrnoNAL  law  «s>201  —  Puvpose 
or  ouABAnrr  or  dui  pbocxbs  or  law. 

Hie  purpose  of  the  constitutional  guaranty 
that  property  is  not  to  be  taken  without  due 
process  of  law  is  to  exclude  arbitrary  power 
from  every  branch  of  the  goveraramt;  It  being 
a  restraint  upon  the  legislative,  executive,  and 
jodldal  departmmts. 

2.  JiTooiauirT  «saG60  —  ConCLiram  when 

niTAL  NOTWimSTAirDIKQ  XBBOB  OV  COUBT. 

After  the  court  acquires  jurisdiction  of  the 
defendant  and  subject-matter  of  a  particular 
case,  it  may  proceed  to  judgment,  and  the  judg- 


ment, if  within  gMieral  power  of  court  and  with- 
in issues  of  particular  case,  is  cobduBive,  when 
it  sball  have  become  final,  upon  the  parties 
as  to  all  matters  adjudged,  regardless  of  any 
error  on  part  of  court. 

3,  JUDOMBNT  ^»441,  460(4).  461(1)— Bttbdbn 
or  PEOOr  IN  SETTINQ  A810E  IN  EQUITX  VOB 
IKAUD. 

Judgment  may  be  attacked  for  fraud  by  a 
suit  in  equity  in  which  the  burden  of  both  plead* 
ing  and  provii^  the  fraud  rests  upon  complain- 
ant. 

4.  JtmoioEnT  «=9660— Attack  fob  fbactd  oi 

ABBITBABT  ACTION  OF  CODBT. 
If  there  is  fraud  or  arbitrary  action  In  ex- 
cess  of  the  jurisdiction  of  the  court,  cither  may 
be  shown  in  a  proper  proceeding  unless  the  in- 
jured party  has  waived  his  right  by  consent  to 
the  act  or  in  some  other  way. 

ff.  HDNIOIPAL  flOBPOBATIONB  ^>484^  — 
FBAUD  OB  ABBXTSABT  ASSEBSHSNTS  HAT  BB 
ATXAOSXD  IN  FBOFXB  FBOCEEOXHOS. 

If  there  Is  fraud  or  arbitrary  assessment  in 
excess  ot  jurisdiction  in  levying  aasessmoi^ 
owner  may  attadc  assessment  in  proper  pro- 
ceeding; but  the  right  to  be  heard  does  not 
necessarily  require  a  determination  In  a  court 
proceeding,  and  may  consist  of  opportunity  to 
present  objections  to  local  governing  board. 

6.  MUNIOIFAL  COBFOBATIONB  «=3484(2>— DE- 
CISION OF  LOCAL  GOVEBNINO  BOABD  AS  TO  A8- 
SE8SUENT8  U^T  BB  CONCLUSIVE. 

Dedidon  of  local  governing  board  on  ob- 
jections to  assessment,  In  absence  of  fraud,  or 
arbitrary  action  amounting  to  fraud,  may  be  as 
conclusive  as  tiie  judgment  of  a  court  in  a  civil 
action. 

7.  FBAUD  •ssSO— NBTEB  PBESnifED. 

Fraud  is  never  to  be  presumed. 

8.  HUNICIVAL  COBPOBATIONS  «S3568(1}  —  IN 
ACTION  TO  rOBBCLOBE  UEH,  NO  PBEBDHFTIOH 

THAT  cmr  wom.D  not  hate  cobbbctbo  as- 

SFSSUBNT. 

Where  owner  did  not  appeal  from  action 
of  superintendent  of  streets,  who  levied  the  as- 
sessment, to  city  council,  it  will  not  be  as- 
sumed, in  contractor's  action  to  foreclose  lien, 
that,  if  owner  had  just  cause  of  complaint,  the 
city  council  would  not  on  appeal  have  ordered 
the  assessment  corrected. 

9.  MtTNIOXPAL  COBFOBATIONB  ^»488,  489(6) 
—  InVAUDITT  of  ASBESSICBNT  WAIVED  BT 
FAXLUBE  TO  OBJECT. 

If  a  propMty  owner,  having  a  right  to  de- 
fend against  an  erroneous  assessment  for  work 
ordered  after  jurisdiction  has  been  established, 
fails  to  assert  that  right  in  an  administrative 
tribunal,  which  is  vested  with  power  to  correct 
the  error,  he  may  not  be  heard,  either  as  a 
plaintiff  or  defendant,  In  any  litigation  involving 
the  assessment,  to  assert  itt  invallcUty  without 
showing  either  fraud  or  the  aerdse  of  arbitrary 
and  harmful  power  on  tlie  part  of  the  admlnia* 
trative  tribunal. 
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10.  MUfflCIPAI,  COBPOBATIOITS      «=s>493(6)  — 

CoNCLusivENxsa  or  council's  apfboval  or 

ASSBSBkfEnr. 
Ad  erroneona,  arbitrary,  or  even  a  frauda- 
leDt  assessment  would  not  be  Toid,  after  the 
coniicU  approved  it,  either  actually  npon  hear- 
ing, or  impliedly  because  no  protests  were  made^ 
in  view  of  Civ.  Code.  1}  8615.  8516. 

11.  MumoiPAL  COBPOBATIONS  «=9468  —  AB- 
SESSUBNT  EXCERDINO  rOBlTEB  APPBAISAI.  NOT 
NECEBaABILT  CONFIBCATOBT. 

That  an  assessmmt  exceeds  amount  at 
whidi  property  had  thcretoCwe  been  appraised 
for  taxation  does  not  neceasarily  make  assesih 
ment  confiscatory,  id&c«  It  maj  ba  presumed  tbat 
improvement  win  so  benefit  Uis  property  as  to 
warrant  an  increased. valuation  mors  than  equal 
to  amount  of  assessment 

32.  MuNiciPAi.  coBPOBAiioivs  ^n488»  48D(5> 
—  Failube  to  apfkal  to  oitt  oouKcn. 

BABBKD  ATTACK  ON  AaSESBMBHT  OR  lOU- 
CLOBUBK  or  UKS. 

Where  superintendent  .streets  bad  jaria- 
dictlon-  to  levy  aasessment,  and  where  assess- 
ment was  regular  on  its  face,  owner's  failure 
to  appeal  from  assessment  to  city  council  pre- 
duded  her,  under  Street  Improvement  Act  1911, 
I  26  (Stats,  igil,  p.  745),  from  attacking  va- 
Udity  of  assessment  in  contractor's  mction  to 
foredose  lien. 

.  Appeal  from  Superior  Court,  Alameda 
County;  Wiinam  H.  Waste,  Judge. 

Action  by  the  EIutchlnBtm  Company  against 
Margaret  Fay  Goughlln.  Jnd^ent  for  plain- 
tur,  and  defendant  appeals.  Affinned. 

Walter  J.  Thompson  and  Henrjr  F.  Haz^ 
shall,  both  of  San  Frandsco^  fbr  appellant 

Fitzgerald,  Abbott  &  Beardsley,  of  Oak- 
land, for  respondent. 

BRITTAIN,  J.  The  defendant  appeals 
from  a  Judgment  foreclosing  the  Hen  of  a 
street  assessment  on  her  four  lots  in  Oak- 
land. 

The  assessment  proceedings  were  tinder  the 
Street  Improvement  Act  of  1911  (St  1911,  p. 
730)  as  originally  adopted.  The  work  was 
grading,  curbing,  macadamizing,  and  gutter- 
ing one  block  on  Brooklyn  avenue,  between 
Lake  Shore  boulevard  and  Newton  avenue, 
one  block  on  Wesley  avenue,  between  Lake 
Shore  boulevard  and  Newton  avenue,  and  the 
crossing  formed  by  the  intersection  of  Brook- 
lyn, Newton,  and  Wesley  avenues,  In  the  city 
of  Oakland.  Newton  avenue  and  Lake  Shore 
boulevard  are  approximately  parallel,  and 
Brooklyn  avenue  connects  them,  running  at 
right  angles  to  Newton  avenue.  Wesley 
avenue  runs  diagonally  across  an  Imaginary 
square,  two  Bides  of  which  are  formed  by  the 
Unea  of  Newton  avenue  and  Brooklyn  ave- 
nue, extended,  the  other  sides  being  repre- 
sented by  lines  parallel  to  the  two  extended 
Hues.  The  crossing  formed  by  the  intersec- 
tion of  the  three  avenues  Is  represented  by 


the  triangle  formed  between  the  aldM  af 
Newton  avenue  and  Brooklyn  avenn^  ex- 
tended, and  the  lower  diagonal  side  of  Wes- 
ley avenue.  The  total  cost  of  the  work,  with 
expenses,  was  $5,400.60.  of  which  $1,630.90 
represented  the  cost  of  the  woA  on  the  block 
on  Brooklyn  avenne;  $1,T95.9S,  the  coat  of 
the  work  on  the  block  on  Newtot  arenoe; 
and  $1,855.28,  the  cost  of  the  wo>k  on  tba 
crossing. 

In  the  resolution  of  intention  to  do  the 
work  it  was  dedared  that  It  was  of  more 
than  local  or  ordinary  pnbllc  benefit  and  fliat 
the  expense  sbonld  be  chargeable  upon  a 
district  The  district  Induded  seven  entire 
blocks  and  parts  of  four  other  blocks.  The 
blocks  were  not  uniform  in  size  nor  shape. 
No  part  of  the  district  extended  across  Lake 
Shore  boulevard.  The  work  done  was  In  the 
sonthweet  comer  of  the  district  the  improved 
portions  of  Brooklyn  avenue  and  Wesley 
avenue  abutting  on  the  westerly  boundary  of 
the  district  In  the  entire  district  there  were 
162  lots,  of  which  23  or  24  fronted  on  the 
work.  Many  of  the  lots,  by  reaacm  of  tha 
diagonal  direction  of  Wesley  avMine^  were 
small  and  of  Irregular  shapes.  Four  of  the 
lots  of  full  size  and  rectangular  in  shape 
belong  to  the  appellant  Two  of  them  face 
Lake  Shore  boulevard  and  two  of  them  face 
Wesley  avenue.  They  extend  lengthwise  on 
both  sides  of  the  entire  block  of  Brooklyn 
avenue,  which  was  Improved.  The  appel- 
lant's two  lots  fronting  on  Wesley  avenuo 
also  abutted  oh  ttie  crossing. 

After  the  work  was  done  Ihe  assessment 
was  made,  and  the  antellanfB  lots  were  as- 
sessed, respectively,  $419.96,  $509.69,  $442.- 
19.  and  $676.27.  aggregating  $1,948.11.  Of 
the  162  lots  In  the  district  only  4.  those  be- 
longing to  the  appellant  were  assessed  for 
more  than  $276;  27  for  sums  between  $10  and 
$100;  the  remainder  for  sums  under  $10, 
of  which  40  were  assessed  for  but  one  cent 
apiece.  The  appellant  claims  the  assessmmt 
ia  void,  and  to  show  its  Invalidity  relies  np- 
on three  propositions:  First  that  the  dis- 
trict established  by  the  resolution  was  Ig- 
nored and  disregarded  by  the  superintendent 
of  streets,  who.  It  is  claimed.  In  excess  of 
his  jurisdiction.  Imposed  a  frontage  system 
of  assessment;  secondly,  that  the  assessment 
appears  on  Its  face  to  be  without  uniformity 
and  regardless  of  benefit;  and,  lastly,  tliat 
the  assessment  npon  each  of  the  appdlant's 
four  lots  is  confiscatory. 

The  complaint  Is  in  the  ordinary  form  In 
such  cases.  In  her  answer  the  defendaht 
nied  the  essential  allegations  of  the  com- 
plaint and  set  forth  the  assessment  allesing 
that  It  "was  without  reference  to,  dispropor- 
tionate to,  irrespective  of  and  contrary  to 
any  or  all  benefits  received  or  to  be  received 
by  each  of  said  lots  or  portions  thereof."  and 
that  "said  purported  assessment  was  and 
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Is  dlHproportlonately,  tmequally.  and  unjustly 
placed  upon  the  Tarious  lots  or  portions  of 
lots  or  subdivisions  of  land  mentioned  In  said 
diagram  and  purported  assessment,  without 
regard  to  tbe  district  declared  to  be  benefited 
In  said  resolution  of  Intenticm  of  the  dty 
council  and  that  ssid  assessment  was  and  is 
without  uniformity  and  Is  confisajtory,  and 
void.**  Hie  findings  negatlred  the  appdlant*8 
an^tlons  of  fact,  and  sui^tort  the  condu- 
al<nis  of  law. 

WhUe  the  usnal  number  of  cases  is  dted 
In  the  appellant's  briefly  her  reliance  Is 
lAIefly  placed  upon  the  decision  of  the  Sn> 
prerae  Court  In  Spring  Street  Co.  CUtj  ot 
Los  Angeles,  170  GaL  24,  148  Pac.  217,  U  R. 
A,  181SB,  197.  In  tiiat  case  In  declaring  on 
assessment  void  a  statemmt  of  Mr.  Justice 
Bedfield  of  I3ie  Supreme  Gonrt  of  Tnmont 
was  quoted  as  follows: 

"We  have  no  donbt  that  a  local  assessment 
may  so  transcend  the  limits  of  eqaality  and  rea- 
lon  that  its  exaction  wonld  cease  to  be  a  tax, 
or  contribution  to  a  common  burden,  and  be- 
come extortion  and  confiscation.  In  that  case, 
it  would  be  the  dnty  ot  the  court  to  protect  (he 
dtisen  from  robberr  under  color  of  a  better 
name.**  Allen  ▼.  Drew,  44  Tt  174. 

In  the  Los  Angeles  Cose  It  appeared  that 
the  city  of  Los  Angeles  having  determined  to 
widen  one  of  its  streets,  condemnation  pro- 
ceedings were  prosecuted  to  Judgment  to 
take  a  strip  five  feet  wide  from  the  lots 
fronting  on  either  side  of  the  street.  The 
Judgment  In  favor  of  the  lot  owners  aggre- 
gated something  over  $226,000,  of  which 
$20,000  was  awarded  to  the  owner  of  one  lot, 
which  may  be  designated  the  Hamberger  lot 
Under  the  Los  Angeles  charter  the  duty  of 
levying  the  assessment  for  the  cost  of  the 
Improvement  rested  In  the  board  of  public 
works.  In  its  original  assessmrait  it  charged 
the  remainder  of  the  Harabet^  lot  with 
912,794.10.  Protests  against  the  assessment 
having  been  made,  the  ci^  council  adopted 
a  recommendation  of  its  street  committee 
that  the  assessments  on  the  lots  frontlxig  on 
the  widened  street  should  be  the  same  in 
amount  as  that  allowed  in  the  condemnation 
proceedings,  and  that  surplus  costs  of  the 
hnprovement  should  be  levied  in  accordance 
with  the  front-foot  rule  upon  all  the  lots  In 
the  assessment  district.  'The  board  of  public 
works  was  dlrorted  to  make  a  new  assess- 
ment, which  it  did  in  accordance  with  the 
recommendation  of  the  committee.  In  trans- 
mltting  the  new  assessment  tbe  ixiard  of 
public  works  expressed  its  opinion  tliat  the 
orl^nal  assessment  was  correct,  and  called 
attention  to  the  fact  that  under  the  new 
method  certain  lots  which  received  the  larger 
benefits  than  others  were  assessed  for  the 
smaller  amounts.  Protests  against  tbe  sec- 
ond assessment  were  overruled  by  the  coun- 
cil. The  court  determined  that  the  reassess- 
ment was  not  even  a  quasi  Judicial  act  of 


the  board  Intrusted  -with  the  duty  of  making 
the  assessment  The  defense  was  that  the 
property  owners  had  bad  their  day  in  court 
before  the  dty  council,  and  the  action  of  the 
council  In  overmllng  their  protests.  In  the 
ttbsmce  of  fraud,  should  be  hdd  conduslve. 
Gitlng  Chase  t.  Trout,  146  Cal.  850,  80  Pac. 
81,  and  other  cases  In  the  (VinhHit'  the  Su- 
pnme  Court  said: 

The  record  "fnmishes  convindng  evidence 
that  Uie  assessment  was  ordered  prepared  witii- 
ont  the  sl^htest  exerdse  at  Judicial  discretion, 
and  so  unwarrantedly,  arUtrailly,  and  nnjnst- 
ly,  as  to  work  a  confiscation  of  the  property  and 
to  be,  therefor^  In  no  legal  sense  an  assessment 
at  alL"  Spring  Street  Co.  v.  City  of  Los  An- 
f  eles,  170Gal.a2,148Fa&22aL.B.A.  191SB, 
107. 

[1)  In  neither  the  briefs  In  this  case,  nor 
In  the  opinion  In  the  Los  Angeles  Cose,  is 
the  phrase  "due  process  of  law"  used.  Tbe 
facts  In  the  Los  Angeles  Case  and  the  lan- 
guage used  by  the  Supreme  Court  clearly 
show  ttiat  the  determination  was  based  upon 
the  rule  that  property  of  the  Individual  shall 
not  be  taken  without  due  process  of  law. 
nw  purpose  of  the  constitutional  guaranty 
1b  to  exdnde  arbitrary  power  from  every 
brandi  of  the  government  It  la  a  restraint 
upon  the  legislative,  eiecutive,  and  Jadldal 
departments.  State  v.  Gullbert,  66  Ohio  St. 
675,  47  N.  B.  651,  88  R.  A.  61fl,  60  Am.  St. 
Hep.  750;  Ulman  v.  Baltimore,  72  Md.  587, 
20  AtL  141,  21  Atl.  709.  H  L.  R.  A.  224 ;  Chi- 
cago, etc.,  B.  Co.  V.  Chicago.  166  U.  8.  228, 
17  Sup.  Ct  681,  41  L.  Ed.  970.  In  the  Iajs 
Angeles  Case  the  property  owners  were  with- 
in the  constitutional  gnaranty. 

In  the  case  of  Beck  et  al.  v.  Bansome- 
Orummey  Co.  (No.  2880)  184  Pac.  431,  the  de- 
dslon  In  which  Is  filed  coincidentally  with 
this  in  discussing  the  application  of  the  rule 
of  due  process  of  law,  this  court  for  the 
purpose  of  illustration  only,  referred  to  the 
analogy  betwem  the  steps  necessary  for  a 
municipal  corporation  to  acquire  Jurisdiction 
to  order  the  performance  of  public  work,  the 
cost  of  which  is  to  be  made  chargeable  upon 
private  property,  and  the  steps  necessary  to 
be  taken  to  vest  Juri8dlctl<m  In  a  court  to 
proceed  to  hear  and  determine  a  dvU  cause. 
In  considering  the  question  of  the  erroneous, 
arbitrary,  or  ft^udulent  exercise  of  Jurisdic- 
tion, the  analt^  Is  no  leas  iUmtratlve  of  the 
prindples  Involved. 

It,  3]  After  the  court  acquires  Jurisdiction 
of  the  defendant  and  subject-matter  of  a 
particular  case,  it  may  proceed  to  Judgment 
So  long  as  the  Judgment  is  one  within  the 
general  power  of  the  court  extending  over  all 
similar  cases,  and  within  the  Issues  of  the 
partlCQlar  case,  the  Jndgment  when  it  shall 
have  become  final,  is  conclusive  upon  the 
parties  and  In  regard  to  all  matters  adjudged, 
regardless  of  any  error  on  the  part  of  the 
court  It  may  be  attacked  for  fraud  by  a 
suit  In  equity  In  which  the  burden  of  both 
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pleading  and  provliig  the  fraud  rests  upon 
the  complainant.  U.  S.  r.  Throckmorton,  98 
U.  S.  61,  29  L.  Ed.  93 ;  Patterson  v.  Colorado. 
205  U.  S.  454,' 27  Sup.  Ot  556,  51  L.  Ed.  879, 
10  Ana.  Cas.  689 ;  Central  Land  Co.  v.  Lald- 
ley,  159  U.  8.  103,  16  Sup.  Ct.  80,  40  L.  Ed.  91. 

[4, 1]  If  there  Is  fraud,  or  arbitrary  action 
In  excess  of  the  Jurisdiction  of  the  court, 
either  may  be  shown  in  a  proper  proceeding, 
unless  the  injured  party  has  waived  his 
rights  consent  to  the  act  or  In  some  other 
way.  These  rules  apply  as  well  to  assess- 
ment proceedings  as  to  Judgments  of  courts. 

[6-t]  The  guaranty  of  the  right  to  be  heard 
does  not  necessarily  require  a  determination 
in  a  court  proceeding.  The  Individual  may 
by  fully  protected  by  an  opportunity  given 
to  present  to  the  local  governing  body  his 
objections  to  an  assessment  such  as  Is  in- 
volved in  this  case.  Its  decision,  in  the  ab- 
sence of  fraud,  or  arbitrary  action  amounting 
to  fraud,  may  be  as  conclusive  as  the  Judg- 
ment of  a  court  in  a  civil  action.  Lambert 
T.  Bates,  137  CaL  676,  70  Pac  777.  In  the 
Los  Angeles  Case  an  appeal  was  made  to  the 
council,  and  its  action  In  sustaining  the 
assessment  which  it  had  procured  to  be  made 
was  80  gross  and  arbitrary  an  action  as  to 
amount  to  fraud.  In  the  present  case  the 
appellant  did  not  appeal  from  the  action  of 
the  superintendent  of  streets,  who  levied 
.the  asseasment,  to  the  dty  council.  Fraud  la 
never  to  be  presumed.  It  cannot  be  assumed 
that  If  the  defendant  had  Just  cause  of  com- 
plaint the  conndl  would  not  upon  appeal 
have  ordered  the  assessment  corrected.  In 
the  Los  AngelM  Case  the  assessment  was 
made  wittioat  any  emdse  of  official  discre- 
tion, and  the  council  arbitrarily  refused  to 
protect  the  property  owner.  In  this  case  the 
discretion  ot  the  superintendent  of  streets 
was  exercised,  perhaps  erroneously;  but  the 
property  owner  did  not  seek  the  protection 
of  the  council.  In  effect,  she  permitted  a 
defanit  Judgment  to  be  entered  against  her 
by  a  tribunal  having  Jurisdiction  of  her 
cause. 

On  the  trial,  over  the  objection  of  the  plaln- 
tUE,  evidence  was  received  showing  that  the 
app^anfs  four  lota  were  assessed  for  taxes 
in  the  aggr^te  of  |1,6S0.  Evidence  waa 
also  Introduced  diowlng  that  the  siipeilntend- 
ent  of  streets  levied  the  assessmoit  upon  the 
lots  by  the  exercise  of  a  discretion  in  a  man- 
ner lytaleh  may  have  beoi  erroneous  but 
which  involved  the  examination  and  determi- 
nation of  the  comparative  benefits  he  believed 
would  flow  to  the  respedive  lots  by  reason 
of  the  work,  ^is  examination  and  detn-ml- 
natlon  was  nsentlally  Judicial  in  its  nature. 
If  either  his  method  or  conclusions  were  er^ 
roneons,  the  statute  furnished  a  means  for 
the  property  owners  to  protect  themselves. 
At  any  time  within  80  days  after  the  date 
of  Uie  warrant  Issued  upon  the  making  of 
the  assessment,  the  owners  aggrieved  may  In 
writing,  state  their  objections  to  the  assess- 


ments. Thereafter,  and  upon  notice,  the 
council  Is  required  to  hear  such  objections 
and'may  remedy  and  correct  any  of  the  acts 
or  determlnatI(His  of  the  superintendent  of 
streets,  conflnn,  amend,  set  aside,  alter,  mod- 
ify, or  correct  the  assessment  In  such  manner 
as  to  It  shall  seem  Just,  directing  the  super- 
intendent of  streets  to  correct  the  warrant, 
assessment,  or  diagram  in  any  particular  or 
to  make  and  Issue  a  new  warrant,  assess- 
ment, or  diagram  to  conform  to  the  declslm 
of  the  coundL  All  dedsions  and  determina- 
tions of  the  council  upon  notice  and  bearing 
In  this  regard  are  made  final  and  conclusive 
upon  all  persons  entitled  to  appeal  under  the 
provisions  of  the  section  as  to  all  errors  and 
irregularities  which  the  council  might  have 
av<dded  or  remedied  or  which  it  can  then 
remedy.  The  section  continues: 

"No  asBesBment,  warrant,  diagram  m  affi- 
davit of  demand  and  nonpayment,  after  the  Is- 
sne  of  the  same,  and  no  proceeding  prior  to  the 
assesiment,  shall  be  held  Invalid  by  any  court 
for  any  error,  informality,  or  other  defect  In  the 
same,"  where  the  resolution  of  intention  shall 
have  been  passed  and  posted  in  such  manner  as 
to  give  the  conndl  jurisdiction  to  order  the 
work  to  be  done.  Street  Improvem«it  Act  of 
1911,  f  26;  Stats.  1I»11«  p.  ^45. 

If  an  appeal  to  the  council  bad  been  made 
and  tt  had  firanduloifly  or  arbitrarily  at- 
flrmed  an  erroneous  assessment  or  had  re- 
fused the  property  owner  a  hearing,  the 
courts  would  have  been  t^>en  for  a  direct  at- 
tain on  the  action  of  the  council,  or  on  suit 
being  bron^t  to  enforce  ttie  assessment,  the 
rule  in  the  Los  Angeles  Case  might  have  been 
applied.  In  Uils  case  it  does  not  appear  from 
the  face  M  the  assessmoit  that  it  was  void, 
or  not  In  entire  accord  with  the  law.  It  vras 
sought  to  fihow  by  ttke  evldenge  on  the  trial 
that  the  superintendent  of  streets  erred  In  bis 
judgment  This  evidence  would  have  beoi 
proper  and  might  have  been  conclndve  npon 
an  appeal  to  the  conndl.  The  tact  that  It 
was  relied  upon  here  shows  the  assessment 
was  not  void  on  its  face,  else  It  would  have 
been  unnecessary  in  support  of  the  appel- 
lant's position.  Tbe  case  Is  akin  to  one  where 
a  collateral  attack  Is  made  on  a  Judgment 
r^nlar  on  its  fbce.  If  in  a  suit  in  ejectment 
the  court  should  give  such  a  Judgment  as 
could  only  be  given  in  a  suit  In  unlawful  de- 
tainer, the  Judgment  would  be  void  because 
of  matters  appearing  on  the  fiice  of  the  rec- 
ord. If,  in  sudi  a  case,  a  Judgement  was  en- 
tered regular  on  Its  face,  after  It  became  final 
it  could  not  be  invalidated  by  evidence  that 
the  court  had  mistaken  the  facte  or  misap- 
plied the  law. 

[1, 1 0]  The  defaulting  defendant  in  a  dvll 
action,  after  his  property  has  beta  taken  <hi 
execoHon  ot  a  Judgment  regular  on  Ite  face 
and  rendered  after  Jurisdldion  had  berai  per- 
fected, could  not  be  heard  in  a  federal  court 
to  say  the  taking  was  in  violation  of  the  pro- 
visions of  the  ConstitnCkm  ot  the  United 
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States  regarding  due  prooesB  of  lav.  lo  eap- 
port  such  a  snlt  It  would  be  necessary  for  the 
plaintiff  to  allege  and  prove  that  he  was  not 
in  d^anlt,  and  that  the  judgment  was  in- 
valid by  reason  at  frand  or  snch  a  gross 
abuse  of  Jndlcial  power  apparent  on  the  face 
of  the  record  as  to  amoont  to  fraud.  Simi- 
larly, If  a  property  owner,  having  a  right 
to  defend  against  an  erroneoos  assessment 
for  work  ordered  after  Jurisdiction  has  been 
established,  falls  to  assert  that  right  hi  an 
administrative  tribunal  which  Is  vested  with 
Vower  to  correct  the  error,  he  may  not  be 
heard,  eltiier  as  a  plaintiff  or  def^dant,  In 
any  litigation  involving  the  assessmeDt,  to 
assert  its  invalidity,  without  showing  either 
fraud  or  the  exercise  of  arbitrary  and  harm- 
fnl  power  <m  Oie  part  of  the  administrative 
tribunal.  As  the  violation  <a  the  law  by  a 
referee  to  take  evidence  would  not  invalidate 
a  jud^ent  entered  1^  a  court  on  his  report, 
neither  would  an  erroneous,  arbitrary,  or 
terea  a  fraudulent  assessment  raider  it  rold 
after  the  council  approved  1^  eiOier  abtnally 
upon  hearing  or  impliedly,  because  no  pro- 
tests were  made.  The  failure  to  protest  to 
the  eounell  in  the  pne  case  has  the  same  ^ect 
as  the  failure  to  object  to  the  referee's  re- 
port In  the  other.  The  law  helps  Uiose  who 
ore  vigilant  Silence  under  such  drcumstanc- 
es  amounta  to  a  consent  to  the  act  Glv. 
Code,  II 8S19,  SOM.  It  Is  posslhle  a  ease  may 
arise  where  an  appeal  to  the  council  frmn  the 
nature  of  things  might  be  futile  and  the 
assessment  void,  as,  f6r  Instance,  if  an  asseas- 
moit  should  be  levied  to  pay  for  work  not  in- 
duded  within  Uie  xescdution,  or  to  pay  fbr 
woA  whldb  had  never  been  done,  but  no 
su^  conditions  confront  the  court  In  this 
case. 

[11, 12]  Hie  mere  fact  that  the  amount  as- 
sessed against  the  appellant's  four  lots,  situ- 
ated as  they  ar^  exceeded  the  amonnt  at 
which  they  had  theretofore  been  appraised 
for  taxation,  does  not  necessarily  lead  to  the 
con<daslon  that  the  assessm^t  was  confisca- 
tory. In  support  of  the  regularity  and  hon- 
esty of  the  action  of  the  municipal  authorities 
nnd  of  the  judgment  of  the  trial  court.  It 
might  well  be  presumed  that  the  Improvement 
ia  the  block,  in  which  the  appellant's  four  lots 
occupied  the  entire  frontage  on  both  sides  of 
the  street,  and  the  improvement  in  the  croes- 
(ng,  upon  which  two  of  the  appellant's  comer 
lots  abutted,  so  benefited  them  as  to  warrant 
an  increased  valuation  more  than  equal  to  the 
amount  of  the  assessment  to  be  placed  upon 
them.  It  la  not  necessary  for  the  determina- 
tion of  this  appeal  to  rest  the  decision  upon 
any  inferences  in  support  of  the  judgment. 
The  appellant,  by  reason  of  her  failure  to  ap- 
peal to  the  local  council  for  the  correction  of 
the  assessment,  neither  pleaded  nor  proved 
facts  sufficient  to  warrant  a  judgment  in  her 
behalf.  Because  of  this  failnre  of  both  plead- 


ing and  proof  In  flie  matter  essential  to  sup- 
port a  judgment'  adverse  to  the  assessment, 
the  evidence  concerning  tlie  method  In  which 
the  superintendent  of  streets  ezerdsed  the 
function  intrusted  to  him  the  evidence  in 
regard  to  the  assessed  valuation  for  taxation 
irarposes  of  the  appellant's  lots  had  no  con- 
riderahle  weight. 
The  judgment  is  affirmed. 

We  concur:  P.  J. ;  HAVBN.J. 


en  oki.  m 

DCbANT  V.  BLACK  et  aL    (No.  899a) 
(SnpreoM  Court  of  Oklahoma.    Oct  7,  1019.) 

(StVaiut  by  the  CourtJ 

Appeal  anu  ebbob  ^1012(1)— Quixtino  ti- 
tle 4=s>44(3) — Judgment  or  coubt  without 

JUBT  not  AQAINSr  WEXOHT  OF  EVIDENCE 
SUSTAINED. 

Where  the  only  error  complained  of  Is,  In 
effect,  that  the  judgment  of  the  court  is  con- 
trary to  the  weii^t  of  tiie  evidence,  the  same 
being  a  nmjory  case  and  tried  before  the  court, 
the  rale  adopted  by  this  oonrt  Is,  if  the  judg- 
ment of  the  court  is  not  (dearly  against  the 
weight  of  the  evidence,  the  same  will  not  be  dis- 
turbed on  appeal.  Beld,  from  an  examination 
of  the  record,  the  judgment  of  the  trial  court  is 
not  clearly  against  the  weight  of  the  evidence. 

Appeal  from  District  Court,  Mcintosh 
County;  &  W.  Higgins,  Judge. 

Action  to  quiet  tiOe  by  William  Dnran^  a 
minor,  by  his  guardian,  M.  B.  Castle,  against 
B.  Ih  Black  and  othns.  Judgment  fbr  de- 
ftodants,  and  plaintiff  brings  errw.  Af- 
firmed. 

Joseph  P.  Boaalter,  of  Hoiryetta,  for  plain- 
tiff in  error. 

J.  L  Maynard,  of  Okmulgee,  and  Walter 
&  Hilplrt,  of  Oklahoma  C^ty.  f or  B.  L  Bladk. 

HcOrory,  JtAus  &  Shackdfozd,  ot  Okmul- 
gee far  Sue  Gaines. 

McNEII/l4,  J.  TblB  action  was  instituted 
by  William  Durant,  a  minor,  by  his  guardian, 
Bi.  B.  Castl^  agSLinst  B.  U  Blatft,  M.  O. 
Galoea,  et  al.,  for  possession  of,  and  to  quiet 
title  to,  160  acres  of  land  In  Mcintosh  coun- 
ty. The  petition  alleged  that  William  Du- 
rant was  a  minor,  and  a  freedman  citizen  of 
the  Greek  Natl<m,  and  the  owner  of  the  laiA 
in  question,  and  further  alleged  that  the 
d^endants  were  In  possession  of  the  same, 
and  claimed  some  right,  title,  and  Interest 
therein;  the  natnre  of  Kild  claim  being  un- 
known to  plaintiff. 

The  defendants  BUu^  and  Gaines  answer- 
ed, alleging  that  on  May  20, 1912,  B.  L.  Blade 
obtelned  from  Bdmund  Durant,  guardian  of 
William  Durant,  a  minor,  through  the  county 
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court  of  Okfaskee  county,  a  certain  oil  and 
gas  lease  on  said  prcrolses,  which  oil  and 
gas  lease  was  a^Hrored  by  the  connty  court 
0f  Okfuskee  county  on  the  20th  day  of  Hay, 
1912,  and  that  the  same  was  owned  by  Black 
and  Gaines,  and  that  they  had  fully  compiled 
with  all  the  terms  of  the  lease,  and  had  paid 
all  the  rentals  and  royalties  due  thereunder, 
and  were  In  possession  of  the  same.  The 
plaintiff  replied  admitting  at  the  time  the 
lease  was  executed  to  B.  L.  Black,  to  wit. 
May  20,  1812,  that  Edmund  Durant  was  the 
gnardlan  of  William  I>urant,  and  farther 
alleging  that  the  omidderattm  purported  to 
be  paid  Cor  said  lease  was  f  80,  but  that  the 
same  was  not  paid,  and  flwre  was  no^con- 
Blderatlon  paid  for  aald  leaser  bat  alleRed 
Qiat  a  chedc  was  gim  for  $60  as  paymmt 
on  said  lease;,  but  said  <diedc  was  not  paid 
tor  the  reason  of  Inanfllclent  (nnds  in  the 
bank  to  pay  the  same,  and  furOier  alleged 
that  defendants  bad  never  compiled  witti 
the  terms  of  aald  leaB&  Plaintiff  farther 
alleged  that  on  July  Ifi,  1012,  Bdmond  Do- 
rant,  as  guardian  of  William  Durant,  executed 
a  secmd  oil  and  gas  lease  to  B.  L.  Bla<A  fin- 
a  conslderatloa  of  9200  upon  the  same  land, 
and  upon  the  same  terms  and  ccmditioos  as 
the  first  lease,  exc^  the  bonus  numey,  which 
was  f200  instead  of  $80.  This  lease  was 
also  approred  by  the  county  court  of  Cttfns- 
kee  county  <m  the  15th  day  of  July,  1012. 
The  plaintiff  allegee  by  reastm  at  said  facts 
both  leases  were  merged,  and  the  first  lease 
became  null  and  void,  and  was  rescinded 
and  was  superaeded  by  the  second  lease; 
that  said  second  lease  provided,  if  no  well 
was  completed  within  six  mwths,  that  a 
certain  rental  would  be  due  tliereunder,  and 
payable  to  the  lesstw  or  deposited  to  his 
credit  In  the  First  Matifmal  Bank  of  Tulsa; 
and  alleged  that  the  payments  had  not  been 
complied  with,  miere  was  a  further  allega- 
tion that  the  lease  of  May  20,  1912,  was  ac* 
knowledged  by  Cunnlnghani,  a  noiary  public 
of  Okfuskee  county,  in  Tulsa  county;  but 
this  qneetloa  Is  not  argued  on  appeaL 

There  were  numerous  other  parties  and 
Issues  tn  the  case,  but  none  of  the  questions 
pertaining  to  their  rights  are  before  this 
court  on  appeal,  and  the  Issues  there  involved 
will  not  be  referred  to  In  the  opinion. 

After  the  case  had  been  instituted,  G.  W. 
Gaines  died,  and  Sue  Qnines  was  appointed 
administratrix  of  the  estate  of  G.  W.  Gaines 
ind  the  case  revived  In  her  name. 

Upon  the  trial  of  the  case,  a  jury  was 
waived,  and  the  court  found  the  Issues  tn 
favor  of  the  defendants  and  against  the 
plaintiff.  While  the  court  made  no  findings 
of  fact,  the  court  found  that  the  lease  ex- 
ecuted May  20,  1912,  was  in  fall  force  and 
effect,  and  that  the  defendants  had  mlly 
complied  with  all  the  terms  of  said  lease. 

From  this  judgment  plaintiff  has  appealed 
to  this  court,  and  for  assignments  of  error 
allege  that  the  court  erred  In  rendering  judg- 


ment for  flie  defendants  and  against  the 
plaintiff,  ^nd  the  court  erred  in  overruling 
plaintiff's  motion  for  a  new  trial.  While 
the  asslgnmaits  of  error  are  very  ind^nlte 
and  uncertain,  but  c<mceding  them  sufficient, 
plaintiff  argues  the  first  proposition  In  his 
brief  as  follows: 

"The  lease  of  May  20,  1912,  never  ripened 
into  8  contract,  and  Is  void,  because  the  con- 
sideration  in  the  sum  of  |S0  was  never  paid  to 
the  lessor,  and  this  was  snffideot  to  aothorlze 
the  court  to  oder  a  resale  onder  section  6388 
of  the  Laws  of  1910l  lliis  is  especially  true 
when  they  eoneorred  In  the  resale  by  btddlng 
In  the  lease  and  by  taking  credit  for  S30  which 
they  claim  was  paid  by  them  on  the  first  lease." 

This  may.  be  considered  upon  Oie  ques- 
tions: First,  did  the  court  err  In  holding  tba 
lease  of  May  20, 1812,  valid,  and  Is  such  find- 
ing of  the  court  contrary  to  the  weight  of 
the  evidence?  Second,  was  the  lease  of  May 
20,  1912,  resdnded  and  superseded  by  tba 
lease  of  July  15,  1912,  and  tberefore  became 
inoperative  and  of  do  force  and  effect  after 
July  iS,  1912. 

There  is  very  little  confilcting  evidence 
In  the  case.  Practically  all  of  the  fiicts  are 
admitted,  except  as  to  a  few  minor  details 
surrounding  the  taking  of  the  second  lease. 
The  facts  as  we  gather  from  the  record  are 
that  William  Durant  was  a  negro  minor,  and 
his  father,  Edmund  Durant,  was  his  guard- 
Ian.  It  further  ai^iears  that  B.  L.  Black  in 
1812  went  to  Weleetka  to  obtain  an  oil  and 
gas  lease  on  this  particular  land.  He  was  di- 
rected by  some  of  the  officers  of  a  bank  at 
Weleetka  to  see  a  man  by  the  name  of  I.  II. 
Cunningham  who  could  direct  him  to  Ed- 
mund Durant,  guardian  ot  the  minor.  He 
went  to  see  Cunningham,  and  was  advised 
by  him  that  an  oil  and  gas  lease  could  be 
obtained  on  the  land  for  $20,  but  that  it 
would  take  a  week  or  ten  days  In  order  to 
procure  the  same.  Black  iostracted  Cunning- 
ham that  he  would  pay  that  amount  for  the 
lease.  He  testified  that  be  went  home,  and 
afterwards  Cunningham  Informed  him  either 
by  letter  or  telephone  that  .the  lease  could  be 
obtained  tor  $S0.  Black  Informed  Cunning- 
ham that  he  would  pay  that  amount  for  the 
lease.  Thereafter  Cunningham  again  inform- 
ed Black  that  other  parties  had  offered  $80 
for  the  lease,  and  he  was  again  informed  by 
Black  that  he  would  pay  that  amount  for  said 
lease.  The  evidence  dlsdoaed  that  Cunning- 
ham had  obtained  the  lease  in  Black's  name, 
signed  by  Edmund  Durant,  as  guardian  for 
William  Durant,  and  that  Edmund  Durant 
had  acknowledged  the  lease  before  L  H.  Cun- 
nin^am  as  notary  public;  the  acknowledg* 
ment  appearing  to  be  taken  In  Okfuskee  coun- 
ty. TJpaa  advise  from  Cunningham  that  the 
lease  was  ready.  Black  went  to  Weleetka  on 
the  20th  day  of  May  1912,  and  he  and  Cun- 
ningham appeared  before  the  county  court 
with  the  lease.  Black  signed  the  lease  as  tbft 
lessee,  and  the  same  was  presented  to  tb* 
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county  court  and  approved  1^  the  county 
court  on  said  day. 

In  tbe  presence  of  ttie  county  court  Blade 
gave  Cunningham  a  diedk  for  tbe  money  due 
on  tbe  lease,  to  wit,  the  sum  of  $80.  The 
court  made  an  Inquiry  regarding  tlie  suffi- 
ciency of  Edmund  Dnranf  s  bond.  Ounnlng- 
ham  advised  the  court  that  he  was  on  the 
bond  and  the  same  was  sufficient  Tbe  lease 
was  delivered  to  Black,  and  the  same  was 
filed  fbr  recmd.  Edmund  Durant,  the  guard- 
ian, was  not  present  at  tills  time,  ^e  record 
further  dlaclo^,  and  It  is  not  disputed,  that 
E.  L.  Black  had  fuUy  complied  wlQi  all  the 
terms  of  this  lease.  A  well  had  not  been 
drilled  within  the  first  six  m oaths  as  pro- 
vided In  the  lease,  but  that  be  paid  the  rmtal 
required  in  said  lease  by  depositing  tbe  same 
In  the  First  National  Bank  of  Weleetka  to 
the  credit  of  Edmund  Durant.  All  these 
payments  were  made  as  required  1^  tbe 
terms  in  said  lease,  and  there  was  no  default 
ther^.  The  evldoioe  discloses  that  Onn- 
nlngham  on  that  day  paid  Edmund  Z>urant 
930  In  cash  and  on  Hay  9,  1912,  gave  him  a 
check  for  $50.  This  check  went  to  protest 
Exactly  when  it  was  presented  to  the  bank 
and  protested  does  not  api)ear.  Thereafter, 
and,  it  appears,  without  the  knowledge  and 
consent  of  E.  L.  Black,  Edmund  EKirant  met 
Cunningham,  and  presumably  to  get  the  $50 
cm  the  check,  which  bad  not  been  paid,  and 
Cunningham  Informed  him  that  tbe  lease 
which  had  been  given  to  Black  and  approved, 
was  invalid  for  the  reason  that  he  as  notary 
public  had  taken  the  acknowledgment  In 
Tulsa  county  and  not  In  Okfuskee  county, 
and  that  he  would  fix  a  new  lease,  and  he 
would  raise  the  bonus  $100.  The  new  lease 
was  drawn  and  taken  In  the  name  of  E.  L. 
Black  and  dated  July  15,  1912,  and  approved 
by  the  county  court  on  July  15,  1912.  Blatdc 
was  not  present,  at  this  time.  Cunningham 
and  Durant  both  testified  that  this  was  a 
payment  on  the  second  lease.  Cunningham 
stated  tbat  be  was  not  positive^  but  ha 
tbough  tbe  $70  vras  to  pay  m  the  second 
lease.  As  to  vibat  became  of  this  lease,  tbe 
evidence  is  not  clear ;  at  least,  the  same  was 
never  filed  for  record.  Blade  teatlfled  that 
be  never  knew  sucb  lease  was  In  exlateace 
until  after  thim  suit  was  filed  and  a.  deposi- 
tion taken  when  said  lease  was  exhibited; 
tiut  be  bad  never  authorised  any  one  to  take 
it,  and  did  not  know  it  was  taken.  As  to 
where  Gonningham  got  the  $70  to  pay  for  the 
second  lease  does  not  appear,  although  he 
testified  he  had  paid  Durant  $200  on  this 
lease.  This  lease  provides  that.  If  no  well 
was  drilled  within  six  months,  the  rental 
might  be  paid  to  the  lessor  or  deposited  to 
his  credit  in  tbe  First  National  Bank  at 
Tulsa. 

Some  time  after  taking  the  last  lease,  Ed- 
mund Durant  was  removed  as  guardian,  and 
U.  B.  Castle  appcdnted  as  guardian  of  Wil- 
liam Durant  Cunningham  was  aslrad  whom 


he  was  representlnK  at  tbe  time  of  taking  tbe 
lease  dated  July  IS,  1912,  and  he  answered 
be  preeumed  he  was  acting  fra  B.  Bladt; 
but  there  Is  no  tsstimiHiy  tbat  be  was  ever 
Instructed  to  take  the  lease  for  Black,  or 
tbat  he  ever  ccmimnnicated  any  of  Ibese  facts 
to  Bla<dc,  but  did  testify  he  amt  the  aeccmd 
lease  to  Blade.  There  is  no  evidence  that 
Bla(^  was  ever  Informed  tbat  the  lease 
dated  May  20,  1912,  which  Connlngham  bad 
taken,  was  signed  and  acknowledged  in  Tulsa 
county  and  not  in  (Mcfoskee  coun^.  Thexe 
was  some  evidence  that  one  of  tbe  parties  to 
this  action  had  talked  to  Mr.  Oatnra  asking 
him  which  lease  he  and  Black  were  clalndng 
under,  and  Gaines  stated  the  first  lease.  As 
to  whether  this  evidence  was  admissible,  in 
view  of  the  fact  that  Qaines  was  dead  at  the 
time  of  the  trial,  is  not  necessary  for  us  to 
determine,  as  tbe  most  it  would  only  make 
tbe  evidence  In  the  case  ctmflictlng,  and  by 
conridering  said  evidence  the  court  found 
tliat  the  first  lease  was  in  full  force  and 
effect  and  that  tbe  terms  thereof  bad  been 
complied  with,  and  that  tbe  same  was  not 
rescinded  or  superseded  by  the  second  lease. 
We  think  this  finding  is  not  clearly  contrary 
to  the  weight  of  the  evidence,  but  Is  support* 
ed  by  the  weight  of  the  evldenca  There  is  no 
auction  of  agency  alleged  In  the  petltlou 
that  Cunningham  represented  Black  In  the 
taking  of  the  secomd  lease  or  tbat  Black 
knew  that  said  lease  was  bdng  takw,  except 
what  is  stated  above. 

Upon  the  Issue  of  quieting  title,  this  would 
be  a  ntmjury  case,  and  trlatde  betcire  the 
court  and  the  rule  fiflbnrad  b?  this  court  in 
nonjury  cases  Is: 

"If  the  Judgment  of  tbe  court  is  not  dearly 
afcainst  the  weight  of  the  evidence,  the  Judgment 
of  the  court  will  not  be  disturbed."  Board  of 
Gom'rs  of  Woodward  County  v.  Thyfault  43 
Okl.  82,  141  Pec  409,  and  an  unbroken  line  of 
decisions  of  this  court  holding  to  tbe  some 
effect. 

We  must  therefore  ocmdnde  that  the  Judg- 
ment of  the  court  wherein  he  found,  first 
that  the  lease  dated  May  20,  1912,  approved 
by  the  county  court  of  Okfuskee  county,  is  a 
valid  and  binding  lease,  and  that  the  de- 
fendants Black  and  assigns  have  complied 
with  all  the  terms  and  conditions  thereof,  is 
not  dearly  against  the  weight  of  the  evi- 
dence; second,  that  the  finding  of  the  court 
tbat  the  lease  of  May  20,  1912,  was  not  re- 
sdnded  or  superseded  by  the  lease  dated 
July  15,  1912,  is  also  not  dearly  against  tba 
weight  of  tbe  evidence. 

Hie  other  questions  argued  by  plaintiff  in 
error  become  immaterial,  as  the  findings  upon 
these  two  questlonB  s^tle  all  tbe  Issues  in  the 
case. 

For  the  reasons  stated,  the  Judgment  of  the 
district  court  will  be  affirmed. 

OWEN,  a  J.,  and  RAINEY,  KANE,  JOHN- 
SON, PrrOHFOBD,  and  HIGOIN8,  JJ. 
concur. 
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(re  oki.  62) 

MILAM  T.  MILABl    (No.  10537.) 
(Supreme  Court  of  Oklahoma.    Oct.  7,  1919.) 

(Svllahua  hv  the  Court.) 
DivoBCE  «=>181— Pboceedingb  in  ebbob  uvst 

BE  BBOnOHT  WITHIN  POUB  UOKTHS  TBOU  DB- 
CBEE. 

Proceedines  in  error  (or  reversal  or  modifi- 
cation of  a  Judgment  decreeing  a  divorce  must 
be  begun  In  tUa  court  within  four  months  from 
the  date  of  the  decree  appealed  from.  Beetlon 
4971,  Bar.  Lawa  1810. 

Etrror  from  District  Coart,  Haskell  Comi- 
ty ;  W.  H.  Brown,  Judge. 

Action  hf  C.  D.  Milam  against  May  Milam 
for  divorce.  Judgment  for  plaintiff,  and  de- 
fmdant  brings  error.  Dismissed. 

XL  O.  Clark,  of  StU^,  fbr  plaintiff  In  vt- 
ror. 

Holley  ft  Means  and  Ooy  A.  Carry,  an  of 
Stlgler,  for  defMidant  In  error. 

FBR  ODBIAM.  It  appears,  on  motion  to 
dismiss  Oils  actl<Hi,  that  plaintiff  In  error  fail- 
ed to  commence  proceedings  in  this  court 
within  four  months  from  the  date  of  the  de- 
cree an>ealed  front,  as  required  by  section 
4971,  R.  li.  1910.  The  motltm  to  dismiss  the 
appeal  must  be  sustained.  Llnkugel  t.  Lin- 
kagel,  183  Pac.  65;  Callahan  T.  Callahan, 
47  Ok].  M2,  149  Pac.  13S. 

It  Is  so  ordered. 


(78  Okl.  60) 

ST.  LODIS  &  S.  F.  BY.  CO.  T.  STATE  et  aL 
(No.  9377.) 

(Snpieme  Court  of  Oklahoma.   Oct  T.  1919.) 
(Svttalut  hg  the  Court.) 

1.  CABBIEB8  <B=3>38.  117— DDTT  TO  BBOEXra 
AND  OABBT  GOODS  nifDEBBD  FOB  TBAIIBPOB- 
TATXon. 

The  general  rale  is  that  It  Is  the  duty  of 
every  common  carrier  to  receive  for  carriage 
and  to  carry  goods  of  any  person  tendered  to 
it  for  transportation,  provided  the  goods  are 
such  as  it  holds  itself  out  as  willing  to  carry ; 
and  It  is  ordinarily  the  duty  of  the  common  car- 
rier to  furnish  vehicles  snitaUe  in  every  respect 
for  the  safe  transportation  of  the  various  khids 
of  property  which  are  usually  carried  by  it, 
and  any  failure  to  observe  Its  duty  in  this  re> 
gard  will  render  it  liable  for  lo«  at  injury 
caused  thereby. 

2.  Oabbiebs  <a»40— Not  BB<tniBED  to  rua- 

MISH  TASK  0AB8. 

Where  artidcs  of  an  extraordinary  diar- 
acter  are  offered,  a  carrier  is  not  bound  to 
accept  them,  or  provide  facilities  of  a  different 
kind  from  those  usually  furnished  for  transpor- 
tation; hence  a  railroad  company  was  not  re- 
quired, under  section  18,  art.  9,  of  the  Constitu- 


tion, to  furnish  tank  ears  to  carry  die  oOb  of  a 

refinery. 

Appeal  from  Order  of  Corporation  CtMnmls- 
sion. 

Complaint  by  tba  liawton  Beflnimc  Com- 
pany against  the  St  Lonis  ft  San  Francisco 
Railway  Cnnpany  to  mjoln  It  ffcom  with- 
drawing certain  tank  cars,  and  iwaylng  that 
it  be  required  to  famldi  additional  tsaik  cara 
From  an  ordra  of  the  Corporation  Commis- 
sion, requiring  the  Railroad  to  furnish  cer- 
tain tank  ears,  it  appeals.  Rerersed,  with 
directions  to  dismiss  the  complaint 

W.  E.  Brans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinsdimtdt,  of  <^lahoma  CSty,  for  appel- 
lant 

S.  P.  Freeling.  of  Oklahoma  CUy,  for  the 
SUte. 

B.  M.  Parmoiter,  of  lAwton,  for  aiv^lee 

Lawton  Beflning  Co. 

OWEN,  O.  J.  The  refining  company,  a  cor- 
poration doing  business  at  Lawton,  Okl., 
buying,  selling,  and  shipping  crude  and  re- 
fined oils,  complained  that  the  railroad  com- 
pany heretofore  had  famished  four  tank 
cars  for  the  use  of  the  refining  company  in 
transporting  its  merchandise,  both  crude 
and  refined  oils,  but  had  given  notice  that 
such  cars  would  be  withdrawn  from  its  use, 
and  the  volume  of  business  wonld  require 
the  use,  not  only  of  these  four  cars,  but  ad- 
ditional tank  cars,  and  prayed  the  railroad 
company  be  restrained  and  enjoined  from 
taking  the  four  cars  out  of  Its  use,  and  be 
required  to  furnish  additional  tank  cars. 
The  Corporation  Commission  made  an  order 
requiring  the  railroad  company  to  furnish  the 
refining  company  the  tank  cars  as  requested. 

[1 , 2]  The  railroad  company  contends  the 
Corporation  Copimlsslon  was  without  Juris- 
diction or  authority  to  make  the  order,  or  tt> 
make  any  order  respecting  the  subject-matter 
of  the  complaint  The  question  necessary 
for  determination  Is  whether  It  was  the  duty 
of  the  railroad  company,  under  section  18,. 
art  9,  of  the  Constitution,  to  furnish  tank 
cars  to  be  used  by  the  refining  company  In 
the  transportation  of  its  products  over  the 
railroad  company's  tracks. 

The  general  rule  Is  well  settied  that  It  is 
the  duty  of  every  common  carrier  to  receive 
for  carriage  and  to  carry  the  goods  of  any 
person  tendered  to  it  for  transportation, 
provided  the  goods  are  such  that  it  holds  it- 
self out  as  willing  to  carry.  10  C.  J.  65; 
Covington  Stock-Yards  Co.  v.  Eeltb.  139  U. 
S.  128,  11  «np.  Ct.  461,  35  U  Ed.  73;  Elliott 
on  Bailroads,  S  1465.  Subject  to  some  ezc^ 
Uons,  it  Is  also  the  duty  of  the  common  car- 
rier to  furnish  cars  suitable  in  every  respect 
for  the  safe  transportation  of  the  various 
kinds  of  property  which  are  usually  carried 
by  it.    Spedal  cars  must  be  furnished  in 
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some  Instances  fbr  transportation  of  perlsh- 
atile  prodacta,  refrigerator  cars  tar  vegetables 
and  meats,  and  otber  cars  partlcalarly  adap^ 
ed  for  tbe  goods  transported,  as  stock  cars 
for  cattle,  and  any  failure  to  observe  Its 
duty  In  this  regard  wUl  render  ttie  carrier 
ItaUe  for  loss  or  Injury  omsed  by  sncb  fatl- 
nre.  10  a  J.  8C ;  Hutchinson  on  Carriers,  | 
SOS ;  AtL  Coast  By.  Co.  t.  Geraty,  01  a  C.  A. 
602, 166  Fed.  10, 20  R.  A.  (N.  S.)  310.  This 
general  mle,  however,  is  not  Titbont  excep- 
tUm  and  quallflcation.  Elliott  on  Railroad 
i  1474;  United  States  r.  Pennsylvania  Ry. 
Co.,  242  D.  S.  209,  87  Snpw  Ot  09,  61  Z'.  Ed. 
%1 ;  R.  I.  A  P.  Ry.  Oo.  r.  Lawton  Refln. 
Co.,  253  Fed.  70S,  166  C  a  A.  280.  In  tbe 
case  of  United  fitatea  v.  Pa.  Ry.  Co.,  snpra, 
tank  cars  were  held  to  be  an  nc^tlon  to  the 
ffsieral  nde.  It  waa  also  held  the  Interstate 
Commarce  Commission  was  without  authori- 
ty or  power  to  require  the  common  carrier  to 
furnish  snch  cars;  end  that  case  was  followed 
by  the  Orcuit  Court  of  Appeals  In  the  case 
of  C  R.  I.  &'P.  Ry.  Oo.  V.  Lawton  Refin.  Co., 
supra,  where  it  was  said: 

"Where  arddea  of  an  extraordinary  character 
are  offered,  a  carrier  ia  not  boand  to  accept 
them,  or  provide  facUities  of  a  different  kind 
from  those  usually  fumiBhed  for  transportation ; 
hence  a  railroad '  company  waj  not  required  to 
famish  tank  ears  to  carry  tbe  oils  of  a  refinery." 

In  Re  Private  Oars,  SO  Interst  Com.  Gom'n 
B.  652,  the  Interstate  Commerce  Commission 
found  there  are  60  varieties  of  liquids  regu- 
larly transported  in  tank  cars,  and  that  cars 
used  tot  transportation  of  one  kind  of  liquid 
ordinarily  cannot  be  used  for  transportation 
of  another  of  the  varieties,  many  of  these 
liquids  requiring  especially  cmstmcted  cars, 
with  special  fittings.  In  that  eas^  among 
other  tilings,  it  was  said: 

"It  is  more  economical  and  more  efficient  for 
the  refiner  to  famish  a  tank  car,  eitlter  owning 
it  or  leasing  It  from  some  concern,  than  for  the 
railroad  company  to  own  it.  A  refiner  pro* 
ductng  two  kiodg  ot  oil,  gasoline  and  residuum, 
requires  two  kinds  of  cars.  Another  refiner, 
prodndng  all  grades  of  oil,  from  the  lighter  oil 
down  to  coke,  will  require  several  kinds  ct  cm." 

Connsel  rely  upon  the  case  of  Atl.  Coast 
Ry.  Co.  V.  Geraty,  supra,  where  the  railroad 
twnpany  was  held  liable  in  damages  for  a 
failare  to  famish  refrigerator  cars  for  trans- 
portation of  vegetables ;  but  the  facts  of  that 
case  easily  distinguish  it  from  the  Instant 
case.  There  tbe  railroad  company  bad  Induc- 
ed plaintur,  and  other  vegetable  growers  In 
that  region,  to  plant  certain  crops,  expecting 
that,  It  they  raised  vegetables,  refrigerator 
cars  necessary  for  such  vegetables  would  De 
obtained,  and  under  these  &cts  it  was  beld 
tbe  plaintiff  was  entitled  to  recover  damages 
sustained  by  the  carrier's  refusal  to  furalab 
refrigerator  cars  on  reasonable  demand  for 


tran^rtatUm 
was  said: 
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of  plalntlfTa  cabbagea.  It 


"Where  plaintiff,  owning  a  farm  in  a  tmck 
region,  was  induced  to  plant  a  large  quantity 
of  cabbages  by  assurance  of  defendant  railroad 
company  tliat  refrigerator  cars  would  be  tur- 
niabed  to  transpnrt  the  cabbages  to  market, 
which  It  risfnsed  to  do  on  reasonable  demand, 
plaintiff  was  entitled  to  recover  for  unharvested 
cabbage  which  apoUed  because  of  defendant's 
refusal  to  furnish  refrigerator  cars.   •   *   •  " 

In  tbe  Instant  case,  the  action  Is  not  for 
damages,  but  one  to  compel  tbe  common  car- 
rier to  fnmlsh  tank  cars  under  an  allied 
du^  resting  upon  tbe  common  carrier  and 
not  by  virtue  of  any  contract  Counsel  also 
rely  upon  the  case  of  State  v.  C.  W.  B.  By. 
Co..  47  Ohio  St  130,  23  N.  B.  028,  7  L.  B.  A. 
810,  but  tbe  question  involved  there  was  a 
discrimination  in  the  rates  charged.  .  No  such 
question  is  presented  In  this  case.  The  Cor- 
poration Commission  was  without  authority 
to  make  tbe  order. 

Xhe  case  Is  therefore  reversed,  vritb  direc- 
tions to  dismiss  the  oomjOaint 

HARRISON  and  BAILBT,  JJ„  did  not  par- 
ticipate 
The  oOwr  Juatloes  ooncnr. 


(76  Ofcl.  70) 

STEWART  et  aL  v.  RIDDLB  et  aL 
(No.  0170.) 

(Supreme  Court  of  Oklahoma.  Oct  7, 1010.) 

(SfUabua  6y  ttM  CoiirtJ 

1.  Daiuoeb  4s»128— BfBAsnsi  on  bubbtah- 

TIAL  COHPLBTIOIT  OF  nUIZAlNa  OONTKAOT. 

The  measure  of  damages  for  defects  in  the 
constmction  work  of  a  building,  substantially 
completed  according  to  the  plans  and  specifica- 
tions, is  tbe  cost  of  repairing  the  defects,  and 
not  the  difference  in  tbe  value  of  the  buildbig  as 
constructed  and  what  it  would  have  been  if  con- 
structed aeoordlng  to  tiie  plans  and  spedfiear 
tions. 

2.  Appeal  akd  ebbob  «»100Z— Vbbdiot  oir 
coNFLionira  btidenob  not  beviewkd. 

Where  the  evidence  is  oonfilctiDs,  the  ver- 
dict of  tbe  Jury  will  not  be  disturbed  if  there  fs 
any  evidence  reasonably  tending  to  support  the 
same. 

3.  WiTNESfiis  «=>5S,  60(1)— Wheit  husband 

COVFETENT  AS  WrTHESS  FOB  HIS  Wm. 
A  husband  is  a  competent  witness  for  his 
wife  concerning  transactions  In  which  he  acted 
as  ber  agent,  or  when  be  is  a  Joint  party  and 
has  a  joint  interest  in  the  action. 

Error  from  District  Court,  Oklahoma  Coun- 
ty; John  W.  Hayson,  Judga 

Action  by  J.  B.  Riddle  and  another  against 
A.  F.  Stewart  and  Dave  Wilderson,  partners 
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doing  business  under  flie  firm  name  and 

Btyle  of  Stewart  &  WUderson.  Verdict  and 
Jndgment  for  plaintiffs,  and  defendants  bring 
error.  Affirmed. 

Fulton,  Shirk  &  Danner,  of  Oklahoma  City, 
for  plaintiffs  In  error. 

M.  S.  Singleton,  of  Oklahoma  Cit7.  tor  de* 
'Pendants  In  error. 

RAINEY,  J.  Thia  Is  an  action  fbr  the  al- 
leged breach  of  a  bnlldlng  contract.  Th^ 
cause  was  tried  to  a  jury,  reenlttaic  In  a  ver- 
dict for  the  plfllatlffs  In  the  mm  of  $712.70. 

The  first  two  assignments  of  error  are  as 
follows: 

"First.  The  coart  erred  In  admitting,  over  the 
objections  and  exceptions  of  plalnQffs  in  error, 
Inctnapetent,  Irrelennt,  and  Immaterial  testi- 
mony. 

"Second.  TtM  eonrt  erred  In  holding  that  de- 
fendants in  error  eonld  recover  as  damages 
what  it  would  cost  them  to  have  the  building 
repaired  and  put  la  the  same  conation  as  the 
Enoch's  bongalow," 

And  under  these  assignments  of  error  It  is 
contended  that  the  proper  measure  of  dam- 
ages for  the  defective  constmctlon  of  a  build- 
ing under  a  building  contract  la  the  differ- 
ence In  the  value  of  the  building  as  constroct- 
ed  and  in  what  the  value  would  have  been 
had  It  been  constructed  according  to  the  con- 
tract. According  to  the  plaintiffs'  evidence, 
which  we  must  consider  as  true  since  the  ver- 
dict of  the  jury  was  In  their  favor,  the  foun- 
dation to  the  building  was  so  Insecure  and 
defective  that  It  would  have  to  be  rebuilt  to 
prevent  the  house  from  becoming  a  week  and 
to  make  It  suitable  for  occupancy  as  a  home. 
The  record  further  shows  that  these  defects 
could  be  remedied  at  aubstantlolly  the  cost 
awarded  the  plalntUI  by  the  verdict  oi  the 
Jury. 

[1]  An  examination  of  the  adjudicated  cas- 
es discloses  that  the  method  of  ascertaining 
the  damage  sustained  by  the  owner  from  the 
defective  performance  of  a  building  contract 
varies  according  to  the  nature  of  the  defects, 
and  that  different  elements  frequentiy  enter 
into  the  consideration  in  different  cases.  Aft- 
er a  careful  examination  of  Wiebener  et  al.  v. 
Peoples,  44  Okl.  S2,  142  Pac.  1036,  Ann.  Gas. 
1016E.  748,  and  the  cases  collected  In  the 
note  to  J.  A.  Graves  v.  Allert  &  Fuess,  104 
Tex.  614.  142  S.  W.  869,  in  39  L.  ^  A.  (N.  S.) 
691,  we  have  concluded  that  the  rale  applied 
by  the  great  weight  of  authority  may  be  brief- 
ly stated  as  follows:  Where  the  building  is 
constructed  and  substantially  completed  ac- 
cording to  the  plans  and  specifications,  the 
measure  of  damages  for  defects  in  the  con- 
struction work  is  the  cost  of  repairing  the 
defects ;  but  where  the  defects  are  such  that 
they  cannot  be  remedied  without  the  destruc- 
tion of  some  substantial  part  of  the  benefit 
which  the  owner's  property  has  received  by 
reason  of  the  contractor's  work,  or  where  the 


cost  of  remedying  the  defect  will  not  fully 
compensate  the  owner  for  damages  suffered 
by  him,  the  measure  of  damages  Is  the  differ- 
ence in  the  value  of  the  building  as  con- 
structed and  what  It  would  have  been  if  con- 
structed strlctiy  according  to  the  plans  and 
spedflcations. 

The  Instant  case  Is  not  similar  to  one 
where  the  building  is  constructed  substan- 
^ally  according  to  the  contract,  except  that 
the  rooms  are  not  of  the  dimensions  contract- 
ed for,  or  there  is  some  other  defect  that 
does  not  render  the  building  substantially  un- 
fit for  the  owner's  use.  On  account  of  the 
defecdve  and  Insecure  foundation,  the  house 
built  for  the  plaintiffs  In  this  case,  according 
to  the  evidence,  cannot  be  used  by  them  for 
the  purposes  for  which  it  was  erected.  The 
defects,  however,  can  be  remedied  without 
reconstructing  the  entire  buUding,  and  with- 
out any  change  in  the  plans,  for  It  is  showa 
by  the  evidence  that  It  Is  feasiUe  In  Its  pres- 
ent condition  to  prop  It  np  and  place  a  se- 
cure foundation  thereunder.  Under  the  cir- 
cumstances, we  think  the  proper  measure  of 
damages  in  this  case  was  the  cost  of  remedy- 
ing the  defects,  and  that  the  evldmce  was  not 
improperly  admitted. 

[2]  Under  the  third  assignment  of  error,  it 
Is  contended  that  the  evidence  does  not  sup- 
port, or  reasonably  tend  to  support,  the  ver- 
dict of  the  Jury  and  the  Judgment  of  the 
court.  It  would  serve  no  useful  purpose  to 
discuss  the  evidence-  It  Is  sufficient  to  say 
that  we  have  examined  the  same  and  Qnd 
that  It  reasonably  tends  to  support  the  ver- 
dict of  the  Jury  and  meets  the  test  required 
in  cases  of  this  character. 

[3]  Under  the  fourth  and  fifth  assignments 
of  error  it  is  urged  that  the  court  committed 
material  error  In  i>ermltting  plaintiff  J.  B. 
Riddle  to  testify  as  a  witness  In  the  case, 
over  the  objection  of  the  defendants,  for  the 
allied  reason  that  It  was  shown  that  he  was 
the  husband  of  the  plaintiff  Ruth  Peery  Rid- 
dle, and  that  he  was  not  acting  as  her  agent 
and  did  not  have  a  Joint  interest  with  his 
wife  in  the  action.  This  objection  Is  without 
merit  in  the  light  of  the  third  subdivision  of 
section  QOBOt  Rev.  Laws  of  19K^  wbicb  pro- 
vides: 

"The  followinff  persons  shall  be  Incompetent 
to  testify:   •   •  • 

"Third.  Husband  and  wife,  for  or  against  each 
other,  except  coneuuing  transactiona  In  which 
one  acted  as  the  agent  of  the  other,  or  when 
th^  are  joint  parties  and  have  a  joint  Interest 
in  the  action ;  but  In  no  case  shall  ntber  be  pe^ 
mitted  to  testify  concerning  any  communica- 
tion made  by  one  to  the  other  during  ths  mar- 
riage, whether  called  while  that  relation  sub- 
sisted, or  afterwards.** 

It  appears  from  the  evldokce  that  the  con- 
tract was  entered  Into  by  and  between  the 
plaintiff  Ruth  Peery,  and  A.  D.  Stewart  and 
Dave  Wllderson,  partners,  but  that  at  said 
time  J.  B.  Riddle  and  Ruth  Peery  were  en- 
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gaged  and  expected  to  be  married,  and  In- 
tended making  the  house  constructed  by  the 
defendants  their  home.  Soon  thereafter  they 
dtd  marry,  and  after  the  house  was  complet- 
ed accepted  It  as  their  home.  The  defend- 
ants were  Informed  of  all  the  circumstances 
and  knew  that  Mr.  Hiddle  was  furnishing  the 
money  for  the  construction  of  the  house. 
Moreover,  plaintiffs'  petition  alleged  that  the 
interest  of  J.  B.  Riddle  wae  that  of  one  of  the 
Joint  owners  of  the  property  and  "that  in  all 
of  the  negotiations  coTerlng  the  making  of 
said  contract  the  said  J.  B.  Riddle  acted 
for  himself  and  as  ttie  agent  of  the  said  Ruth 
Peery,  now  Ruth  Peery  Riddle."  The  all^a- 
tion  of  agency  was  not  denied  under  oath 
■nd  Btanda  as  admitted.  It  follows  that  the 
court  did  not  err  in  permitting  him  to  testify. 

We  bare  examined  the  instructions  of  the 
court  and  find  tliat  they  fairly  and  fully  cov- 
er the  law  of  the  case,  and,  from  an  examina- 
tion of  the  entire  record,  we  cannot  say  that 
any  slight  error,  if  any  there  may  be  therein, 
has  probably  resulted  in  a  miscarriage  of 
ttoe.  Section  6000,  Rer.  Laws  of  1910. 

Finding  no  reversible  error  In  the  record 
the  Judgment  Is  affirmed. 

AU  the  Jostlces  coocur,  exc^t  HAiUlISON 


{7t  Okl.  62) 

FIND  «t  aL  T.  BAKEB,  County  !I^«aa- 
nnr,  et  aL 

IB  n  BOAD  CONSTRUCTION,  OKMULGSB 
COUNTY. 

(Nob.  100B7.  10651.) 

(Snpnnw  Court  of  Oklahoma.  Oet  7,  19190 

(ByOahut  by  the  Court.) 

1.  HlOHWATB  €=>107(1)— On  OOHSTBOOTIDIC 
or  PEBlCAnBRT  BOADB  BSmtATB  OT  COST 
VILBD  WITH  COnUTT  CUBE. 

Tbt  estimate  provided  for  in  section  1, 
chapter  28,  Session  Laws  1816,  in  rdation  to 
onisCrtictiiic  permsmnt  roads  ahonld  be  an  item- 
ised BUtemsnt  of  the  «ist  of  said  toad,  and 
flled  with  the  country  elaifc  with  tbe  plans  and 
■pedficationa. 

2l  HlOHWATB  «=»107(1)  — Consrauonon  or 

8ICTIOK8  or  HIOHWAT  KXOBBDINO  BSTIlCAn 
EHJOIHin. 

Section  1,  diapter  28,  Session  Laws  of 
1916k  provides:  "No  contracts  sbaU  be  let  by 
Am  board  of  eounty  OMnmisaloners  at  a  price 
sxeeeding  tbe  estimate  made  and  approved  by 
the  eonsnlting  engineer."  Where  tbe  only  esti- 
mats  prepared  eatlmates  the  cost  of  the  grad- 
ing and  the  paving  separately,  npon  each  sec- 
tion of  road  to  be  buUt  and  constructed,  and 
the  combined  contracts  for  the  grading  and 
paving  of  each  section  of  tiie  road  exceed  the 
total  cost  as  contained  In  tbe  estimate  for  said 


grading  and  paving,  the  enforcement  of  said  con- 
tracts for  each  section,  which  exceed  the  gross 
estimate  of  said  section,  will  be  enjoined. 

3.  Highways  ^99^,  New,  voL  14  Key-No. 
Series— Pboceeds  of  bonds  fob  pbbuanent 

BOADS  cannot  BE  VBKD  TO  GBADB  BOADS. 

Where  bonds  are  voted  by  a  county  to 
build  permanent  roads,  the  proceeda  cannot  he 
used  by  the  coanty  to  simply  grade  roads,  but 
most  be  used  tor  tbs  parpose  ai  constructing 
permanent  roada,  and  for  no  other  purpose. 

4.  Statutobt  DKtiwmow  or  "PEucAiraifT 

BOADS." 

Section  2,  diapter  80,  Session  Laws  of 
1916,  definea  permanent  roads  as  follows:  "Per- 
manent roads  are  defined  to  mean  roads  surfaced 
with  crushed  tim±,  gravd.  macadam,  brick,  con- 
crete, asphalt-macadam,  or  any  other  hard  sur- 
facing materlat" 

5.  HlOHWATB  ^»107CL)  —  BNroBcsicKNT  or 

00HTKACT8  rOB  COUNTT  BOADS  IN  VIOLATION 
or  STATDTB  KNJOINED. 

In  an  action  by  certain  taxpayers  to  enjoin 
the  county  treaaurer  from  paying  out  funds 
derived  fram  the  sale  of  road  b«ids,  and  to 
declare  certain  contracts  entered  Into  by  the 
county  eommissionera  for  the  construction  of 
certain  roads  illegal  and  void,  for  the  reason 
that  no  estimate  had  ever  been  prepared  and 
flled  as  provided  by  law,  where  npon  tbe  trial 
of  the  case  it  la  shown  ttiat  contracts  for  the 
construction  of  the  road  were  entered  into  on 
Decnnber  20,  1917,  and  that  no  esdmate  wss 
filed  with  the  i9>nnty  cleric,  but  the  testimony 
of  fhe  eonntr  derk  was  that  some  time  in 
Jsnuary,  1^8.  rae  of  tbs  county  ccsBmissitHi- 
ers  gave  to  the  county  derit  what  purported  to 
be  an  estimate  of  the  cost  of  said  work,  thot^ 
not  itemised,  nor  approved  by  aaid  consulting 
en^neer,  which  statement  or  pnrported  estimate 
had  never  been  marked  "Filed"  by  tbe  clerk, 
and  the  evidence  in  the  caae  discloses  that  the 
contracts  entered  Into  by  the  county  commls- 
sioners  are  In  excess  of  the  patported  estimate, 
tits  ssme  bdng  the  «ily  esUmata  that  wss  in 
existence.  ftsU,  said  contracts  are  In  violation 
of  section  1,  chapter  28,  Session  Laws  1916, 
and  the  enforcement  of  the  aame  will  be  en- 
joined. 

Error  from  District  Court,  Okmtdgee  Coon* 
ty;  R.  W.  Higgins,  Judge. 

Proceeding  by  W.  B.  Pine  and  others,  dt- 
isens  and  taxpayers,  to  compel  the  county 
attorney  to  appeal  to  the  district  court  from 
the  action  of  the  Board  of  County  Commis- 
sioners of  Okmulgee  County  In  awarding  cer- 
tain contracts  for  permanent  roads.  On  his 
refusal  to  appeal,  the  dtlsens  perfected  an 
appeal,  and  in  tbe  district  court  tbe  county 
attorney's  motton  to  dismiss  the  appeal  was 
sustained,  and  from  the  judgment  the  dti- 
zens  and  taxpayers  bring  error.  Action  by 
W.  B.  Pine  and  others,  dtlzras  and  taxpay- 
ers, to  enjoin  J.  Will  Baker,  as  County  Treas- 
urer of  Okmulgee  County,  the  Board  of  Coun- 
ty Commissioners  of  Okmulgee  County,  Harry 
Hart  and  others,  as  Comity  Commlsslmera 


«»For  otbsr  eaiM  •••  sanu  tople  and  KET-NDUBKR  In  sU  Kv-Nombwad  Dlserta  and  IndezM 


Digitized  by 


Googli 


44G 


ISl  PACISIO  BBFOBTBR 


(OkL 


and  ottiers,  from  paying  out  money  on  cer- 
tain contracts  for  road  bnilding  made  by 
the  County  Ck>mml8slonerB,  and  to  enjoin 
the  enforcement  of  such  cnntracts.  Injunc- 
tion denied,  and  petition  diamlaaed,  and 
plaintiffs  bring  error.  Cases  consolidated  on 
appeal,  and  Judgment  reversed  and  remand- 
ed, with  dlrecticms  to  declare  a  certain  con- 
tract TOld  and  to  oijoin  Us  enforcement,  and 
to  enjoin  the  performance  of  certain  other 
contracts. 

Frank  P.  Lamb,  A.  L.  Beckett,  G.  R.  Hom- 
er, W.  M.  Matthews,  George  James,  Fred  M. 
Carter,  C.  B.  McOrory,  and  W.  A,  HIatt,  all 
of  Okmulgee,  for  plaintiffs  in  error. 

L.  A.  Wallace,  W.  W.  Wltten,  and  Carter 
&  Dickson,  all  of  Okmulgee,  R.  B.  F.  Hum- 
mer, of  Henryetta,  Jas.  M.  Head,  of  Boston. 
Mass.,  and  G.  A.  Paul,  of  Oklahoma  City,  for 
defendants  in  error. 

McNeill,  j.  This  controversy  Involves 
certain  proceedings  of  the  board  of  county 
commissioners  of  Okmulgee  county,  where 
contracts  were  entered  Into  by  the  county 
commissioners  to  build  certain  permanent 
roads.  In  Nornnber,  1916,  a  bond  electltm 
was  held  in  Okmulgee  county.  The  question 
submitted  was:  Should  the  coanty  cpmmls- 
rtonera  Issue  bonds  In  the  sum  of  f800,000 
to  build  and  construct  118  miles  of  perma- 
nent roads?  The  election  resulted  in  author- 
ising the  issuance  of  said  bonds.  Thereaft- 
er the  bonds  were  issued  and  sold  or  con- 
tracted for. 

The  Arm  of  Harrington,  Howard  &  Ash, 
of  Kansas  City,  were  employed  as  consult- 
ing engineers  to  prepare  surveys,  estimates, 
plans,  and  spedflcatlona  Thereafter  certain 
purported  plans  and  spedflcatlona  of  said 
Improvement  were  prepared  and  filed  with 
the  county  clerk.  According  to  the  plans 
and  spedflcatlons,  the  highway  to  be  Improv- 
ed was  to  be  18  feet  wide  and  the  pavement 
was  to  have  a  base  8  incbes  thick.  The 
plans  and  spedflcatlons  divided  the  118  miles 
of  road  into  19  strata  and  distinct  Bectl<ms 
or  divisions.  Eadi  section  was  designated 
by  a  certain  number.  Tbe  county  commis- 
sioners advertised  for  bids  for  eadi  section 
separately,  but  provided  the  bidder  migbt 
Include  oa  many  sectltms  as  he  desired  in  one 
bid.  Bids  were  submitted  to  the  board  ot 
county  canmlsslonera  <m  December  17,  1917. 
Several  bids  were  filed,  and  the  board  of 
■county  commissioners  <m  December  20,  1917, 
awarded  the  contract  for  grading  16  sec- 
tions of  sold  lil^way  to  ^  J.  J.  Harrison 
Ctmstmctloai  Company,  and  tbree  sections  to 
S.  P.  Romans.  The  paving  contract  for  10 
flections  of  tiw  hi^way,  or  about  60  miles 
of  the  sam^  was  awarded  to  tb»  Western 
Paving  Company.  No  contract  was  entered 
Into  for  the  paving  of  the  remaining  9  sec- 
tions of  said  road.  The  county  commissimi- 
«ra  awarded  the  contracts  on  each  section 


of  the  road  separately,  and  embraced  In  one 
contract  the  several  sections  of  road  award- 
ed to  each  successful  bidder. 

AStex  the  county  commissioners  had  enter- 
ed into  said  contract,  certidn  dtizens  and 
taxpayers  filed  a  notice  with  the  county  at- 
torney, demanding  that  he  appeal  to  the  dis- 
trict court  from  the  actlmi  of  the  board  of 
county  commissioners  in  awarding  seUd  con- 
tracts. The  county  attorney  reftised  to  ap- 
peal and  the  dtizens  perfected  aald  appeal 
themselves.  In  the  district  court  the  county 
attorney  filed  a  motion  to  dismiss  the  appeal, 
whidi  motion  was  sustained.  Frmn  the  Judg- 
mait  dismis^ng  said  appeal,  an  appeal  was 
tak^  to  this  court  by  the  dtizens  and  tax- 
payers. Thereafter  the  dtizens  and  taxpay- 
ers Instttnted  an  action,  alleging  tlut  the  cm- 
tracts  were  fraudulmt,  ai^  also  set  out  nu- 
merous irregularitleB,  allying  that  by  rea- 
son of  said  IrregularitleB  the  county  commis- 
sioners ooguired  no  Jurisdiction  to  eater  into 
said  ooDtracta,  and  by  reastm  of  said  irregu- 
laritleB the  contracts  were  null  and  void,  and 
asked  that  the  county  treasurer  be  enjoin- 
ed from  paying  out  money  on  sold  contracts, 
and  the  enforcement  of  the  contracts  also  be 
enjoined. 

On  tha  trial  of  the  casa  In  the  district  court 
the  injunction  was  denied,  and  the  petition 
dismissed,  and  from  said  Judgment  the  plain- 
tiffs appeal^  By  agreement  of  tibe  parties 
the  two  cases  have  been  consolidated,  and 
briefed  and  argued  as  one  case.  For  grounds 
of  reversal,  the  plaintiffs  allege  numerous 
asslgnmoita  of  oror. 

Among  tbo  assignnientB  ot  error  briefed 
by  plaintiffs  in  error  Is  the  foUowhig: 

"Where  the  law  prescribes  the  mode  which 
the  board  of  county  commisdonets  must  pot- 
sue  in  the  exerdse  ttf  all  the  powers  granted 
^sga,  it  oxdudes  all  other  meUuds  of  proce- 
dure.** 

(1, 1]  Under  this  asalgmnent  of  enw  plain- 
tiff relies  upon  the  following  reasons  for  a 
reversal: 

FlrsL  Tbat  no  esUmato  was  prepared  and 
filed  with  the  oounty  clerk  as  required  by 
law.   In  the  pdltlon  the  plaintiffs  diarge 

tbe  following: 

"That  the  board  of  county  eommiasioners 
failed  to  require  from  tiw  county  englaaar  Or 
proper  offldals,  and  the  oounty  engineer  tailed 
to  perform  his  duties  In  making,  a  prdhninaxy 
survey  of  the  propoied  roads  to  be  improved,  or 
of  the  work  of  paving  to  be  done  thereon,  or 
to  make  and  file  with  the  county  derk  an 
estimate  of  the  costs  In  the  manner  as  required 
by  law  of  the  proposed  grading  or  improvemoita, 
aU  of  which  ia  eaKndal  and  required  by  law 
prior  to  the  exerdse  of  any  authority  upon  the 
part  of  the  board  to  the  letting  of  any  con- 
tract, or  oontracts,  for  tiie  grading  or  building 
of  permanent  roads  with  the  prooeeda  ct  bonds.** 

TbB  section  of  the  statute  relating  to  ttno 
estimate,  plans,  and  qwdficatlnu  Is  section 
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1«  diapter  28,  Session'  Laws  1816,  and  Is  u 

follows : 

"It  shall  be  the  doty  of  bqc^  coturaltios  en- 
^eer  to  superviM  the  makinK  of  all'  aarvers, 
estimates,  plans  and  spedflcations  for  the  Im- 
provement proposed,  and  no  money  shall  be  paid 
out  on  such  Improrement  nntil  such  consaltinK 
engineer  shall  have  first  inspected  and  approved 
the  Items  as  conforming  to  the  requirements 
set  forth  in  the  adopted  plans  and  specificationB, 
which  shall  be  of  record  as  provided  by  taw. 

"No  contracts  shall  be  let  by  the  board  of 
oonnty  commissioDers  at  «  price  exceeding  the 
estimate  made  and  approred  by  the  cona^tlng 
engineer.  •  •  • 

It  Is  the  contention  of  the  plaintiffs  In  er- 
ror that  -no  estimate  was  ever  made  and  fil- 
ed with  the  county  clerk  as  provided  by  law, 
and  therefore  the  proceedings  and  ccmtTacta 
made  thereunder  are  void. 

As  to  whether  any  estimate  of  the  cost  of 
this  improvement  was  ever  filed  with  the 
county  clerk,  the  record  Is  not  clear.  The 
county  clerk  testified  that  one  of  the  county 
commlssloDers,  to  wit,  Mr.  Hart,  some  time  In 
January,  1918,  after  the  contracts  were  enter- 
ed into,  gave  her  an  Instrument  which  was 
marked  as  "Exhibit  4"  and  designated  as 
"Oalculatlous  for  Summary  Cost  of  Okmulgee 
County  Boads."  This  exhibit  is  copied  on  the 
letter  head  of  Harrington,  Howard  ft  Ash, 
consulting  engineers,  and  Is  as  follows : 

Barrlnston.  Howard  ft  Ash.  OoBsnlUns  BnglDMrai 
KaasM  CItT.  Mo.   Mada  hj  H.  0.  H.    Date,  Nov. 

is,  1M7.  Job  No.  .  Checked  by  .  Data, 

 k    Sec  No,   ,    Back-cbockAd  by  — — . 

Date,  —  --.    BbMt  Uo.  ■ 

Calculations  (or  Summary  ot  Costa,  OkmnlCM 
Oounty  Roads. 

Road      Oradlnc        Cost  ot  Pavement  18*  iride. 
Beetlon.      Coat     Bit.  Macadam.  Permanont  Type. 
Mo.1.       |2Q,S0K.  tl«.4IQ. 

The  exhibit  then  oontlnaeB  with  19  dUCer^ 
€sxt  sections  of  road,  and  opposite  eatib  par- 
ticular section  of  road  Is  an  esttmated  Cost 
of  Qia  Im^OTement  of  said  section  In  the 
same  form  as  section  1.  The  county  tderk 
testified  as  follows: 

'*Q.  Are  there  any  estimates  In  your  office 
relating  to  these  permanent  roads?  Was  there 
ever  one  filed  In  your  office,  excepting  this, 
which  purports  to  be  an  estimate?  A.  No, 
dr;  that  is  the  only  one." 

An  assistant  of  the  consolUng  eni^eer,  a 
Mr,  Hunter,  testified  that  he  had  copied 
this  exhlfiit  from  <me  In  the  office  of  the  con- 
suiting  engineer  In  Kansas  City,  but  was  not 
positive  when  he  did  this;  that  he  thoni^t 
It  was  some  time  abont  the  thne  the  contracts 
were  entered  Into.  He  delivered  the  same 
to  Ur.  Hart,  one  ot  the  county  commissioners. 
The  county  engineer  testified  that  he  made 
nd  estimate  for  paving.  The  estimate  that  he 
made  was  for  dirt  roads,  and  when  asked 
the  question,  "Tou  mean  1^  grading  the  dirt 
roads,  to  be  used  as  dirt  roads?'  answered, 
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"Tea.**  Be  was  tiien  asked  the  question^. 
"Was  there  any  me  in  your  office  that  made 
snch  an  estlmateT"  end  he  answered,  "No.*^ 
With  the  records  In  this  condition,  we  know 
of  so  testimony  oltered  by  Mr.  Hart  to  oon^ 
tradiot  the  posltlTe  testimmy  of  the  coun^ 
clerk— none  by  the  consulting  engineer  that 
he  had  ever  prepared  an  estimate.  This  la- 
the only  evidence,  as  we  recall,  except  tiie 
evldencn  at  Mr.  Hunter,  which  Is  In  sub- 
stance as  qooted  above,  and  our  attentkob 
la  not  directed  to  any  other  evidence.  The 
records  of  the  county  commissioners  on  the 
date  ct  December  17,  1917,  eontabis  the  t<A- 
lowlng  statement; 

"Be  It  resolved,  that  the  estimate  of  cost* 
for  the  conatTUCtion  of  permanent  stete  roada 
of  Okmulgee  county,  as  provided  for  in  bond 
Issue  heretofore  carried  and  heretofore  iwe- 
Rented  and  filed,  be  and  the  same  are  hereby 
approved." 

Counsel  for  d^lmdants  in  error  In  fh^r 
hrief  say : 

"Under  the  proviaions  of  section  790^  of  the 
Bevised  Statutes  of  1910,  we  take  It  that 
there  Is  nothing  that  requires  the  disdosnre  of 
the  matters  contained  in  the  preliminary  esti- 
mate, and  if  it  la  filed,  and  the  contract  price 
is  within  the  provisions  of  the  estimate,  then 
the  time  of  filing  of  the  detals  of  die  same  would 
be  merdy  directory,  and  not  mandatory,  and 
would  not  constitute  a  Jorlsdlctional  defect  In 
the  contract,  which  was  awarded  within  the 
provisions  of  the  estimate." 

But,  if  we  examine  the  sections  of  the- 
statute,  we  find  tbey  contain  the  following 

excerpts: 

Section  7605.  Bevised  Laws  1910,  in  re- 
lation to  the  estimate  is  as  follows: 

**Sald  engineer  shall  file  with  the  county 
derk  in  a  formal  report  preliminary  estimates  of 
the  cost  of  the  improvement  of  said  highway 
with  the  notes  of  the  surveys  thereof  within 
ten  days  from  the  time  of  his  appointment  for 
such  work  where  the  surveys  and  estimates  cov- 
er not  more  Uian  eighteen  miles  of  highway 
and  within  a  proportioiiate  time  for  greater 
mileage.  •  • 

Section  7607  provides  as  follows: 

"  *  *  *  And  sfiaU  order  the  engineer  to  pre- 
pare plats,  surveys,  plans,  specifications,  and 
all  necessary  data  with  itemised  estimate  of 
constructing  the  roadway  to  be  built  or  Im- 
proved, the  original  of  wbldi  shall  be  filed  witi» 
the  county  clerk." 

Section  7610  provides  as  follows : 

"Within  five  days  from  the  filing  of  the  snr- 
veya,  plans,  specifications  and  estimates,  the 
county  clerk  shall  advertise  for  bids  for  the 
building  or  Improving  of  the  highway  in  ao- 
ooidance  therewith.  •  •  • » 

These  secthms  of  the  statutes  in  plain 
terms  provide  that- an  Itemized  estimate  <^ 
the  cost  at  the  constmctlng  of  'the  improve- 
ment should  be  prepared,  and  the  original 
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Bhoold  be  filed  with  the  onm^  <3erk  five 
days  before  the  sdverUBement  for  tbe  Im- 
proTement  Tb^  record  dearly  discloses  tbat 
this  was  not  done.  This  cue,  tboi,  Iswltbin 
the  role  lumoanced  by  ttils  court  In  the  cue 
of  City  of  Ho^ogee  t.  Nicholson  (pot  yet 
oflScially  rsportod)  171  Pac.  1102,  where  the 
court  said: 

"The  failare  to  have  made  by  the  city  engineer 
and  labmitted  to  the  cooncU  or  oommiasioners 
of  a  dXj  an  estimate  of  the  cost  of  a  street 
improvement,  as  required  under  the  provision* 
of  section  602,  Ber.  Iaws  1010,  renders  a 
contract  for  ancfa  street  Improvement,  entered 
into  in  the  absence  of  ancb  preliminary  estimate 
of  cost,  void,  and  the  assessments  .against  the 
abutting  property  to  pay  the  cost  of  improve- 
ments so  contracted  for  are  likewise  void." 

8nt  as  coimsel  ^uggests  tbat  this  might 
only  be  an  Irregularity,  admitting  for  tbe 
sake  of  argument  that  Exhibit  4  wu  filed 
on  tbe  day  the  bids  were  recelred,  still  the 
same  Is  not  in  conformity  with  section  7607, 
which  requires  that  the  estimate  shall  be 
Itemized,  ^e  plans  and  specifications  make 
proTislon  for  paving  with  five  different  class- 
es of  parement.  These  are  de^gnated: 

No.  2.  Bitnminoas  macadam  pavement. 
No.  8.  Asphaltic  concrete  pavement  No.  1 
(bitulithlc) . 
No.  4.  Aaphaltie  concrete  pavement  No.  2;. 
No.  6k  Concrete  pavemmt. 
No.  6.  Bride  pavemmt. 

This  purported  esUmate  places  an  estimate 
only  on  macadam  pavement  and  permanent 
type^  and  does  not  attempt  to  itemize  tlie 
cost  of  tbe  different  items  tbat  are  included 
In  each  claaa  of  pavement  or  necessary  for 
grading. 

The  engineer  prepared  a  fbrm  for  the  dif- 
ferent bidders  to  use  In  bidding  upcm  tlds 
Improvement  For  grading  the  roads  the 
form  qMdfles  the  proposed  "an^roxlxnate 
qualities,"  u  they  ace  designated,  that  90 
to  make  up  the- necessary  work  to  he  done^ 
and  material  to  be  famished  to  grade  said 
roads.  And  as  to  the  grading  of  each  sec- 
tion he  divided  the  "approximate  onantiUes'* 
into  14  different  divisions  or  items.  Some 
of  the  Items  and  the  amount  of  the  same  are 
designated  In  road  section  1,  as  follows: 

1.  Excavation— Solid  rock,  cn.  yds.  700. 
Z  Excavation— Intermediate,  cu.  yds.  6.400; 
8.  Excavation — Common,  cn.  yds.  19,000. 
&  Culvert— Pipe  24-50  hi  dia.  Un.  ft.  9B. 

There  are  14  of  these  different  items  in 
each  road  section.  The  notice  tot  bids  pro- 
vides that  biddors  on  this  work  might  Ud 
on  eadh  Iton  separately,  or  might  bid  upon 
the  total  ot  the  work.  The  bids  for  grading 
submitted  vrere  bids  npon  each  Item  sqtarat^ 
ly,  which  was  so  much  per  yard,  or  fioot,  or 
vrtiatever  the  same  might  be.  The  notice 
also  provided  that  the  county  might  award 
the  contracts  for  asjf  one  Item  to  one  person. 


and  one  item  to  anoijier,  or  ml^t  embrace 
them  all  in  one  contract  to  one  person.  The 
form  contained  34  separate  Items.  Items 
IS  to  8^  u  appears  in  tbe  form,  refer  to 
the  pavenuDt  Stune  of  Ihem  are  u  follows: 

15.  Total  pavement,  sq.  yds.  78,800. 

16.  Lower  coarse  paving  base  stone  ""«^'**^m 
pavement  base,  cn.  yds.  17,S00. 

19.  Larger  sised  broken  stone  macadam  pave- 
ment surface,  CO.  yds.  6,600. 

26.  Broken  stooe  for  brick  pavement  cn.  j&a, 
11,200. 

81.  Cement  for  bri<A  pavement,  tdila.  11,800. 

82. -  Cement  for  concrete  pavement,  bbls.  26.> 

000. 

88.  Pavhig  brick,  U.  2,84a 

Some  ot  the  Uds  in  regard  to  tbm  paving; 
were  submitted  for  diffierait  classee  of  pav- 
ing at  so  much  per  yard.  Others  bid  on 
certain  Items  as  spedfled  in  the  form  desig- 
nated u  at^roxlmate  quantities  at  so  much 
a  yard  or  foot,  or  however  designated.  This 
form  discloses  that  the  materials  to  make  up 
the  different  dasses  of  pavement  are  all  T«y 
different  Still  the  en^neer  gave  to  Oie 
county  commlsshmers  no  estimate  of  the  cost 
of  any  of  the  itons  tbat  go  to  make  up  the 
differffltt  kinds  of  pavraoent,  hut  only  sub- 
mitted a  gross  estimate,  and  designated  the 
same  as  the  cost  of  permanent  type.  As  to 
whether  that  Includes  all  type  of  pavement 
we  do  not  know.  TUs  estimate  does  not 
meet  the  requirements  of  the  statute. 

The  force  and  ^fect  ot  this  objection  to 
the  estimate  is  not  briefed  by  ^ther  side,  and 
we  know  of  no  case  where  our  court  baa 
passed  up<m  this  question,  but  the  general 
role  is:  If  tbe  statute  requires  a  detailed 
or  itemized  estimate  of  the  cost,  an  estimate 
of  the  gross  cost  Is  not  sufficient.  This  rule 
is  announced  in  28  Gyc.  087,  and  the  case  of 
Hentlg  V.  GUmore,  33  Kan.  234,  6  Pac.  304, 
holding  to  the  same  effect  The  case  of  Ols- 
son'  V.  Cl^  of  Topeka,  42  Kan.  709,  21  Pac 
219,  holds  that,  where  the  statute  requires 
a  detailed  estimate,  the  statute  Is  compiled 
with  If  the  estimate  states  the  surface  to  be 
paved,  the  kind  of  pavement,  cost  per  yard, 
the  aggregate  cost,  the  number  of  lineal  feet 
of  curbing.  Its  character  and  cost  per  foot, 
and  the  agt;regate  cost  This  estimate  does 
not  came  within  this  provision  of  the  stetute. 
We  then  have  an  estimate  not  filed  or  Item- 
ized as  required  by  the  stetute;  but  even 
conceding  for  the  sake  of  argument  that  de- 
fendante  In  error's  contention  Is  true,  that 
these  would  only  be  Irregularities,  and  If  the 
contracts  come  within  tbe  provisions  of  tbe 
estimate,  they  should  not  be  enjoined,  nor 
declared  null  and  void. 

Tills  Invites  tbe  court's  attention  to  the 
question  tbat  the  court  requested  both  ddes 
to  brief  In  this  caae,  to  wit: 

**Do  die  contracts  come  wtQila  tte  estlmato 
or  are  tbey  in  exesM  <A  the  esthnatof 
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Goansel  for  defradants  in  error  raise  tbe 
question  ttaat  tlie  contracts  were  never  at- 
tacked for  tblB  reaaon,  and  that  this  ques- 
tion was  not  raised  In  the  court  btiow,  and 
therefore  cannot  be  made  an  issue  in  this 
court.  That  Is  true,  but  counsel's  position 
appears  to  be  in  Ills  brief: 

"Conceding  Oat  the  estimate  was  not  prepar- 
ed or  filed  as  provided  by  law,  ibm  t\e  con- 
tracts should  not  be  enjoined  If  they  come  with- 
fai  the  proviaioD*  of  the  estimate." 

This  Is  the  Identtcal  question  the  court 
asked  for  additional  andM>rltlei  upon.  Coun- 
sel certainly  could  not  now  complain,  after 
taking  the  podtlon  he  has  in  his  snpple- 
mental  brle^  Oat  the  contracts  diould  not 
be  enjidned  if  they  come  wlttdn  the  estimate, 
and  Oim  Baggeat  to  the  court  that  the 
court  should  not  look  to  the  estimate  to  de- 
tmnlne  this  question.  Even  conceding  that 
flds  purported  estimate  would  be  sufficient 
to  give  the  county  commtsslonets  jurisdiction 
to  enter  into  said  contracts,  we  are  ttien  con- 
frtmted  with  the  argument  that  the  contracts 
entered  into  exceed  the  estimate  as  shown 
by  this  exhibit.  It  Is  true  ttds  question  was 
not  presented  to  ttie  court  below,  nor  made 
an  Issue  In  the  case  below,  nor  briefed  in 
this  cour^  untfl  the  attenUmi  of  both  sides 
was  called  to  die  same  by  this  court  The 
evidence  does  not  dlsdose  when  the  plain- 
tiffs In  error  were  advised  there  vas  such  an 
estimate  as  the  purported  estimate  in  ex- 
Istence.  It  would  not  do  to  say  that  the  en- 
gineer or  county  commissioner  would  be  per- 
mitted to  carry  an  estimate  around  In  th^ 
pocket,  and  when  their  proceedings  are  at- 
tacked fbr  the  reason  that  no  estimate  was 
prepared  &nd  filed  as  required  by  law,  and 
at  the  trial  sndi  an  estimate  appears,  and 
If  It  appears  the  contracts  are  in  excess  of 
the  Mtimate,  raise  the  plea  that  said  ques- 
tion was  not  pleaded  or  relied  upon  In  the 
lower  court  for  reversal.  True,  the  trial 
conrt  did  not  pass  upon  this  question ;  but  If 
the  consulting  engineer  had  performed  the 
duties  ImiHtsed  upon  him  by  the  statute, 
that  Is,  prepared  an  Itemized  estimate  of 
cost,  filed  It  with  the  county  clerk,  and  If 
the  contracts  were  In  excess  of  the  estimate, 
this  no  doubt  would  have  been  made  an  Is- 
sue, end  the  trial  court  would  no  doubt  have 
passed  upon  this  question. 

[3-1]  From  an  examination  of  the  exhibit, 
the  estimate  designates  certain  pavement  as 
permanent  type,  as  the  most  expensive  pave- 
ment, and,  conceding  that  the  contract  covers 
that  type  of  pavement.  It  will  then  be' neces- 
sary to  look  to  the  estimate,  and  see  what 
the  cost  of  Improving  road  section  1  was  esti- 
mated at.  The  estimate  for  cost  of  grading 
Is  120,205.  Cost  of  "permanent  type,"  $169,- 
420.  The  number  of  yards  to  be  paved,  on 
road  section  1,  as  disclosed  by  the  form  upon 
which  all  bids  were  submitted,  states  the 
1MP.-2& 
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same  to  be  78,800  square  yards.  If  we  di- 
vide the  number  of  square  yards  into  the 
estimate,  we  will  find  that  the  cost  of  pav- 
ing was  estimated  at  $2.16  per  square  yard. 
It  Is  not  only  true  of  section  1,  but  Is  equal- 
ly true  of  each  section  of  the  road..  The 
bid  ot  the  Western  Paving  Company  was  f2.- 
28  per  square  yard.  The  total  amount  of 
this  bid  on  road  section  1  as  tabulated  by  the 
engineer,  introduced  In  evidence  as  Exhibit 
7,  Is  ¥179,664,  or  an  excess  of  a  little  over 
$10,000  upon  this  section  of  the  road  for  the 
paving  alone. 

On  the  10  sections  of  the  road  the  contract 
price  of  the  Western  Paving  Company  ex- 
ceeds the  estimate  cost  as  made  by  the  con- 
sulting engineer  between  $80,000  and  $90,000. 
This  is  taken  from  the  estimate  filed  as  Ex- 
hibit 4,  and  the  tabulations  made  by  the  en- 
gineer, appearing  in  Exhibit  7.  If  we  take 
the  combined  cost  of  road  section  1,  we  have 
cost  of  grading,  $20,205 ;  cost  of  paving,  $169.- 
420;  or  a  total  estimated  cost  of  $188,625. 
The  contracts  entered  Into  as  tabulated  by 
the  okglneer  and  by  the  Harrison  Cmistrue* 
tion  Company  upon  this  sectloi  of  the  road 
is  as  follows:  Grading  ctmtracta,  $17,362; 
paving  contract  $17^664 ;  total  contract  cos^ 
$197,026,  or  an  excess  of  $7,401  upon  this 
particular  section  of  the  road.  This  same 
ratio  pertains  to  eadi  of  the  other  9  secttons. 
The  cost  as  entned  Into  by  the  omtracts  ex- 
ceed the  estimated  cost  (m  the  10  sections  of 
th  road  over  $60,000. 

Counsel  for  defendants  in  error  suggest 
that  the  only  testimony  introduced  In  the 
case  was  that  of  the  assistant  engineer,  Hun- 
ter, and  appeara  to  be  testimony  rilcitod  by 
the  defendants  in  error,  and  he  was  asked 
the  following  qoestlon; 

"Q.  Did  you  make  a  comparison  of  the  bids 
with  the  estimates  filed  by  the  consulting  engi- 
neer, to  ascertain  whether  or  not  all  the  bids 
of  the  contractors  are  within  the  estimate  of 
the  engineer?    A.  Yes. 

"Q.  Are  they?  A.  Yes;  they  are. 

*'Q.  In  eadi  Instance?  A.  Of  the  snccassfDl 
bidder  or  all  bidders? 

"Q.  The  successful  bidders.  A.  Tbe  success* 
ful  bidders. 

"Q.  In  other  words  the  contracts  are  all  with- 
in the  estimate?  A.  Yea,  sir. 

"Q.  Both  Harristm,  Romans,  and  Western 
Paving  Company?  A.  Tes,  sir." 

But  this  is  not  the  only  testimony.  ^Rils 
is  the  only  testimony  of  a  witness  upon  this 
point ;  and  while  counsel  suggests  that,  if  the 
matter  had  been  gone  into,  it  would  have 
been  a  very  easy  matter  to  have  explained 
the  comparison  of  cost  with  the  estimate. 
It  does  not  seem  to  us  tha,t  it  la  very  difficult 
to  explain,  nor  should  It  take  a  dvll  engineer 
to  tell  whether  the  contract  price  Is  within 
the  estimate.  It  does  not  require  expert  evi- 
dence to  ascertain,  in  a  case  where  it  is  esti- 
mated there  will  be  78,800  square  yards  to 
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pave^  and  the  coat  of  paviog  sndi  area  la 
estimated  at  $169,420,  that  the  cost  per-  yard 
will  be  ^15.  The  bid  on  the  pavins  as  ap- 
proved in  the  contract  let  la  for  $2J28  per 
square  yard,  and  the  engineer  tabnlates  the 
amount  to  be  <179,664.  We  do  not  think 
that  It  18  necessary,  or  wonld  be  necessary, 
to  call  an  «igineer  to  state  whether 
per  square  yard  was  more  than  $2.15,  or 
whether  $179,664  la  more  than  $169,420. 

Counsel  for  defendants  In  error  have  sus- 
gested  In  their  brief  that  It  Is  customary  for 
the  estimate  not  to  be  filed,  so  the  bidder 
will  not  know  what  the  estimate  is ;  but  we 
think  that  such  an  argument  should  have  no 
application  to  an  engineer  who  fulfills  his 
duty  to  the  county  that  pays  falm  for  doing 
his  work.  If  he  compiles  with  the  law,  the 
county  commissioners  and  general  public  will 
know  what  the  costs  of  the  improvement  are 
supposed  to  be,  and  in  what  way  and  manner 
the  engineer  figured  the  cost  of  the  improve- 
ment. If  he  files  only  a  slip  of  paper,  as 
in  the  case  at  bar,  the  county  commissioners 
will  receive  no  b^eflt  from  It,  nor  will  the 
general  public.  They  will  have  no  idea  of 
how  he  estimated  the  cost.  If  an  ei^Ineer 
will  simply  do  his  duty,  make  his  itemized  es- 
timate of  the  cost,  and  not  guess  at  It,  the 
public  will  be  protected,  and  so  will  the  bid- 
ders. This  was  the  intent  of  the  Legislature. 
Of  course,  if  the  engineer  has  Just  guessed 
at  the  cost  of  the  improvement,  or  files  an 
excessive  estimate,  or  fails  to  ascertain  what 
it  will  cost  to  lay  the  foundation  of  paving, 
what  it  will  cost  for  the  surface,  or  what 
It  will  cost  to  grade  the  road,  the  argument 
might  be  plausible.  Be  is  employed  for  the 
reason  he  is  supposed  to  be  able  to  ascertain 
quite  accurately  the  material  necessary  to 
be  used,  the  yards  to  be  excavated,  the  num- 
ber of  yards  constituting  the  paving,  and  the 
cost  of  each  item.  If  he  falls  to  give  this 
Information  to  the  (»)unty,  he  is  then  re- 
ceiving money  for  work  whi&i  he  has  failed 
to  do,  and  gives  the  county  nothing  in  return 
for  bis  money  rec^ved.  The  county  commis- 
sioners conld  easily  guess  at  the  cost  of  the 
improvement  Hla  estimate  should  be  more 
ttian  a  guess;  It  Should  be  sufficiently  ac^ 
curate,  so.  If  contracts  are  entered  Into  with- 
In  hla  estlDwt^  they  will  not  be  excessive. 

Nether  will  the  a^ment  that  yon  cannot 
tell  whether  the  contract  price  exceeds  the 
estimate  until  the  work  Is  completed,  for  the 
reason  this  work  Is  done  on  the  yardage 
basis,  be  ot  any  avaiL  It  is  tme  It  Is  done 
upon  the  yardage  basis,  and  to  say  you  could 
not  tell  whether  the  contract  is  going  to  be 
within  the  estimate  until  the  work  is  com- 
pleted would  be  to  say  that  Oie  Legislature, 
not  only  of  Oklahoma,  but  ot  nearly  every 
state  in  the  Union  that  has  passed  such  stat- 
utes, wherein  they  provide  the  contract  shall 
not  exceed  the  estimate,  has  only  been  pass- 
ing useless  l^slation.  With  this  we  cannot 


agre&  It  la  easy  to  tdl  that  per 
asoare  yard  Is  more  than  $2.15;  and,  If 
yon  reduce  the  nombw  of  yards  to  be  com- 
pleted, the  estimate  would  be  reduced  in  the 
same  proportion, 

Coonsd  farther  suggests  that  you  can- 
not tell  whether  the  contracts  exceed  the  esti- 
mate, as  the  estimated  cost  of  the  englnew 
was  $1,400,000;  but  with  this  we  cannot 
agree,  as  the  estimated  cost  of  the  engineer 
upon  this  118  miles  of  road  amounts  to  ap- 
proximately $3,000,000.  The  contracts  enter' 
ed  Into  by  the  county  commissioners  call  for 
the  expending  of  approximately  $1,700,000, 
with  only  $800,000  to  pay  for  the  same.  In- 
stead of  this  being  an  argument  In  favor  of 
the  defendants,  It  seems  to  us  It  would  be- 
an argument  against  the  defendants  In  error,- 
for  the  reason  they  are  contracting  to  ex- 
pend money  which  they  do  not  have.  This 
would  tend  to  support  the  contention  of  the 
plaintiffs  in  error  that  the  county  commis- 
sioners have  Altered  into  this  contract  with- 
out any  knowledge  upon  their  part  as  to  how 
much  road  can  be  paved,  how  much  will  be 
paved,  how  wide  the  road  shall  be,  how  much 
shall  have  an  eight-inch  base,  and  how  much 
shall  have  a  five-Inch  base,  and  Instead  of 
being  an  argument  in  support  of  defendants 
In  error's  contention,  we  think  it  would  only 
be  an  argument  in  support  of  plaintiffs  In 
error's  contention  that  the  commissioners 
have  entered  into  said  contract  without  any 
knowledge  upon  their  part  as  to  how  much 
money  Is  to  be  expended  or  how  much  they 
can  expend. 

The  Harrison  Construction  Company  In 
one  of  their  supplemental  briefs  suggest  that 
their  contracts  for  each  section  of  road  are 
all  within  the  estimates  for  the  grading  of 
each  section.  This  Is  true;  but  they  sub- 
mit no  authorities,  nor  do  they  attempt  to 
construe  the  statute,  as  to  whether  it  means 
the  combined  contracts  for  the  grading  and 
paving  of  each  section  should  determine, 
whether  the  contracts  are  In  excess  of  the 
estimate,  or  whether.  If  one  bid  Is  within 
the  estimate  of  a  particular  item,  sudi  bid 
a>uld  be  accepted  and  a  contract  entered  in- 
to for  the  same,  and  would  the  same  be 
le«al7  The  statute  pTorldes  that  no  "coo- 
tracts,"  valng  the  plural,  dtall  be  entered 
Into  at  a  price  exceeding  the  estimate.  This 
section  of  the  statute,  whai  constmed  wlfli 
the  section  of  the  statute  that  provMes  for 
the  estimate  to  be  itonized,  mtist  be  coa- 
strued  to  mean  the  combined  contracts  of 
the  improvement,  for  each  section  of  the  road 
durald'  not  exceed  the  gross  estimate  of  tho 
cost  for  improving  such  section.  The  record 
plainly  discloses,  notwithstanding  the  teatt- 
mony  of  the  assistant  engineer,  that  the  nm- 
tracts  entered  into  are  In  excess  of  the  esti- 
mate as  to  eadi  10  sections  of  the  road.  TbB 
contracts  entered  into  on  the  10  secttons  of 
road,  when  constmed  together,  are  in  direct 
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violatfon  of  MCtlon  diapter  28,  Senlon 
Laws  of  1916.  This  court  lias  held  In  the 
case  of  Uorrow  t.  Barber  Asphalt  Fariiic 
Co^  27  Okl.  247,  111  Pac.  198»  and  Bowles  t. 
Neely.  28  OkL  658,  115  Pac.  844,  tiiat  a  con- 
tract for  public  ImproTements  entered  into 
by  a  monipipallty  In  excess  of  the  estimated 
cost  submitted  with  the  plans  and  spedfi ca- 
tions Is  void. 

As  to  the  sections  of  the  roads  where  no 
contracts  were  entered  into  for  i>av]ng,  a 
somewhat  different  situation  might  prevalL 
Neither  side  has  relsbd  or  presrated  this 
question,  but  it  was  testified  to  without  con- 
tradiction that  the  county  commissioners 
could  not  pave  to  exceed  60  or  60  miles  of 
road,  being  that  portion  of  the  road  covered 
by  the  contracts,  and  no  doubt  would  be  un- 
able to  pave  all  of  that  The  bonds  were 
voted  solely  for  the  purpose  of  building  p^ 
manent  roads,  and  could  not  be  used  simply 
for  grading  the  roads,  when  it  is  admitted 
the  funds  available  are  insufficient  to  pave 
the  same  after  the  grading  has  been  done. 

Section  2  of  chapter  80,  Session  Laws  of 
1916,  defines  permanent  roads  as  follows: 

Termanent  roads  are  defined  to  mean  roads 
Borfaced  with  crashed  rock,  gravel,  macadam, 
brick,  concrete,  asphalt-macadam,  or  any  othtr 
hard  snrfadng  materiaL" 

The  bonds  were  Issued  for  the  purpose  of 
constructing  i>ermanent  roads,  and  the  com- 
missioners could  not  enter  into  a  contract  to 
use  this  money  for  any  other  purpose.  This 
court  in  the  case  of  Town  of  Afton  v.  GUI, 
SI  Okl.  36. 166  Pac.  650,  aaid: 

"Where  It  la  shown  that  tania  derived  from 
the  Bale  of  bonds  about  to  be  Issued  will  be  de- 
voted to  mtlawfnl  purposes,  and  where  It  Is  far- 
ther shown  that  said  fnnds  may  not  properly  be 
applied  to  the  porposes  for  which  they  were 
-voted,  the  issuauee  of  tiw  btmda  will  be  en- 
joined.*' 

We  are  now  confronted  with  the  following 
objections: 

First  That  there  Is  no  evidence  to  show 
that  any  estimate  was  ever  spproved  by  the 
otmsnlting  engineer. 

Second*  Thtit  none  baa  ever  been  filed  with 
0ie  coon^  derk,  althoagb  there  may  be  some 
erldence  that  on  the  date  bids  were  received 
one  had  been  delivered  to  the  county  clerk. 

Third.  That  it  was  not  filed  as  required  by 
the  statute. 

Fourth.  Oliat  the  pnrpoited  estimate  Is  not 
Itemised  as  required  by  Uie  statuta 

Fifth.  If  tbepnrpOTted  estimate  is  sufficient 
to  comply  with  the  law  as  being  an  estimate, 
and  the  flUng  and  ai)provlng  of  the  same 
would  only  be  an  irregularity,  thm  the  caa- 
tracts  for  OiB  improTaneat  exceed  the  esti- 
mate of  the  cost  for  said  Improvement 

The  record  contains  some  2,600  pages,  and 
charges  numerous  Irregularities  and  fraud, 
practically  all  of  whldh  pertains  to  Qie  ooo- 
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tract  of  the  Westwn  Pairing  Ounpany. 
principal  ones  are:  - 

First  That  there  were  material  Ganges  In 
the  plans  and  spedficationB  upon  which  tiie 
bids  were  invited,  and  were  thereafter  diang- 
ed  by  the  board  of  county  craunlsslonan  or 
consulting  engineer  and  after  the  bonds  were 
received. 

The  changes  are  alleged  to  have  been: 
.   First  A  Change  of  base  of  road  fn>m  8 
inches  to  6  Indies, 

Second.  A  concesfiltm  of  frdi^t  rates  made 
on  account  of  war  conditicms. 

Third.  Change  in  the  manner  of  paymokt 
upon  tiie  w(vk  duie. 

Fourth.  A  diange  fnmi  hand-crushed  to 
machine-crushed  sbuie. 

Fifth.  There  was  also  a  diange  that  the 
duties  of  the  board  of  county  commiseloners 
bad  beea  ddegated  to  the  consulting  ei^ 
neer,  which  was  otmtrary  to  law. 

Sixth.  That  the  plans  and  qwdflcationB 
were  8o  drawn  as  to  prevent  open,  free,  and 
competitive  bidding  Cor  the  work. 

Sevmtb.  That  the  commlasloners  adopted  a 
patented  pavonent;  and  that  no  statement 
was  filed  by  tiie  holder  of  the  pateont  as  re- 
quired by  the  former  dedslons  this  court, 
with  the  county  commlsslimera. 

Eighth.  That  the  kind  and  diaracter  of 
pavement  adopted  was  of  no  value. 

As  to  these  questions,  under  the  ^ew  taken 
by  the  court,  It  will  be  unnecessary  to  pass 
upon  the  sam^  as  the  condualon  already 
reached  requires  a  reversal  of  the  case.  It 
wonld  be  sufficient  to  say  that  If  the  ques- 
tions were  not  Jorisdlctional,  tiie  questiona 
would  all  present  irr^nilarlties.  Tbese  ir- 
regularities have  all  been  pointed  out  to  the 
county  commlssloneTs,  and  we  cannot  pre- 
sume that  In  thdr  farth«  proceedings  the 
Irregularities  will  again  occur.  There  should 
be  no  necessity  for  them  again  occorring,  If 
tile  consulting  engineer  will  be  as  careful  In 
the  protection  of  the  county's  interest  as  be 
has  bera  to  see  that  tiie  plans  and  specifica- 
tions wm  80  adroitly  drawn  that  they  In- 
duded  an  tiie  necessary  requlranents  to 
come  witlUn  tihe  patented  pavement  contrd- 
led  by  Warren  Bros.,  tiiere  diould  be  no  fu- 
ture dlfllculty  in  this  case. 

It  appears  tram  tiie  evidence  that  tiw  Har- 
rison Constroctlon  Company  and.  Bomans 
have  performed  some  labor  and  done  some 
work  under  tiielr  contracts.  This  court  will 
not  say  as  to  whether  by  proper  procedure 
the  board  of  county  cnnmissloners  might  not 
enter  into  a  contract  or  contracts  for  the 
paving  of  cotain  sections  of  tiie  road  partiat 
ly  graded,  where  such  paving  oimtracts  oun- 
blned  with  the  contracts  of  Harrison  Con- 
Btruction  Company  and  Romans,,  would  not 
exceed  the  estimate.  As  to  whether  this 
could  be  done  wonld  raise  numerous  legal 
questirais,  none  of  whldi  are  bribed  by  dther 
side,  and  tiie  court  does  not  fed  it  should  as- 
sume the  responsibility  of  deciding  them  un- 
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der  tbQse  conditions.  It  Is  sufficient  to  say 
thnt  the  Legislature,  In  framing  the  law  for 
building  roads,  wherein  they  state  that  "no 
contracts  shall  be  entered  into  that  exceed 
the  estimate,"  must  be  Interpreted  to  mean 
that  each  section  of  the  road  upon  which  an 
estimate  Is  filed,  anticipates  that  the  county 
will  enter  into  contracts  for  the  completion 
of  each  section,  and  while  contracts  may  be 
let  to  different  parties  for  the  different  por- 
tions of  the  work,  the  total  contracts  of  each 
section  must  be  for  the  completion  of  one 
section,  and  within  the  estimate. 

Under  the  state  of  facts  as  they  now  exist, 
the  fulfilment  and  the  enforcement  of  the 
contracts,  whai  taken  aa  a  whole*  wUl  be  en- 
joined. 

For  the  reasons  stated  the  Judgment  of  the 
district  court  will  be  reversed  and  remanded, 
with  directions  to  declare  the  contract  of  the 
Western  FaTlng  Company  null  and  void,  and 
to  eater  a  permanent  judgment  against  the 
enforcement  thereof,  and  that  an  injunction 
be  Issued  against  the  enforcement  and  fnl- 
flUment  of  the  contract  of  Harrison  Construc- 
tion Company  and  8.  P.  Bomans  In  ibm  form 
they  now  are. 

OWEN,  G.  and  PITCHFOBD, 
and  JOHNSON.  JJ^  concur. 


(76  Okl.  14S) 

MISSOUBI,  K.  &  T.  RT.  00.  et  at  T.  ZUBER. 
(No.  1005S.) 

(Saprone  Court  of  Oklahoma.  Oct  7, 1918^ 

(St/lUthiu  &v  the  Court,) 

1.  CABBIEBa  «=s>307(2)— GOHDrnOKTB  OF  PASS 
THAT  BKABEB  BBAU.  ASaUU  lOBK  HOT 
AGAINST  PUBLIC  POUCT. 

When  a  railroad  company  gives  grataitoue- 
ly,  and  a  passenger  accepts,  a  pass, -the  former 
waives  Its  rights  as  a  common  carrier  to  ex> 
act  compensation,  and,  if,  the  pass  contains  a 
condition  to  that  eflfeet,  the  latter  assumes  the 
risk  of  ordinary  n^igence  of  the  company's 
employ^.  The  arrangement  Is  one  which  the 
parties  may  make,  and  no  pnblic  policy  is  violat- 
ed thereby;  and  if  the  passenger  is  injured 
while  riding  on  sodi  a  pass  gratuitously  given, 
which  she  has  accepted,  the  company  is  not  lia- 
ble  therefor,  in  the  absence  of  gross  negligence, 
fraud,  or  willful  wrong  of  Itself  or  its  servants. 

2.  Oabbiebs  «s>291— XjEatzhg  omr  awmia 

"0K088  KEQUOENOl/' 
The  leaving  open  of  a  switch  leading  to  a 

side  track  at  a  time  when  a  passenger  train  may 
be  expected  moibentariiy,  without  ascertaining 
the  location  of  the  train,  is  "gross  negligence," 
where  the  statute  defines  audi  negligence  to  be 
the  want  of'  slight  care  and  diligence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gross 
Negligence.] 


3.  Trial  «=3295{I)  —  Ikstbuctioitb  mdbt  bx 
considebbd  tooexneb. 
Instructions  must  be  considered  together, 
and  while  an  instruction,  standing  alone,  may 
be  subject  to  criticism,  yet  If  the  instructions, 
when  taken  in  their  entirety,  ftUrly  submit  the 
issues  to  the  Jniy,  revendble  emv  la  not  com- 
mitted. 

Error  from  District  Ooort,  WaBfaington 

County;  B.  B.  Boone,  Judge. 

Action  by  Hannah  Zuber  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
and  the  Atchison,  Topeka  &  Santa  F€  Bail- 
way  Company.  Verdict  and  Judgment  for 
plaintiff,  and  defOidantB  bring  error.  Af- 
firmed. 

CUfford  K  Jackson,  W.  B.  Allen,  and  M. 
D.  Green,  all  of  Mnskogesh  for  plaintiff  In 
error  HisBonri,  K.  &  T.  By.  Ca 

Cottina^am  ft  Hayes,  of  Oklahoma  City, 
for  plaintiff  in  vror  Atchlacm,  T.  &  &  F. 
By.  Ca 

Twyfcffd  it  Smith  and  A.  H.  Meyer,  all  of 
Oklahoma  City,  for  defendant  in  error. 

PITCHFOBD,  J.  This  case  was  originally 
Instituted  in  the  district  court  of  Washington 
county  on  July  14,  1916,  by  the  defendant  in 
error  against  the  plaintiffs  in  errw.  The 
parties  will  hereafter  be  referred  to  as  they 
appeared  in  the  court  l)eIow. 

The  plaintiff  was  a  resident  of  the  dty 
of  Sharon,  Pa.  The  defendant,  Missouri, 
Kansas  ft  Texas  Ballway  Company,  hereafter 
referred  to  as  the  "katy,"  owns  and  operates 
a  line  of  steam  railroad,  which  runs  from 
the  city  of  St  Louis,  In  the  state  of  Missouri, 
to  the  dty  of  Oklahoma  City,  In  the  state  of 
Oklahoma,  which  line  of  steam  railroad  runs 
through  the  city  of  BartlesxlUe,  in  Washing- 
ton county,  state  of  Oklahoma.  The  defmd- 
ant,  Atchison,  Topeka  ft  Santa  F6  Railway 
Company,  hereafter  referred  to  as  the  "Santa 
F4,"  owns  and  operates  a  line  of  steam  rail- 
road, which  runs  from  the  city  of  Independ- 
ence,  In  the  state  of  Kansas,  to  the  dty  of 
Tulsa,  in  the  state  of  Oklahoma,  and  through 
the  dty  of  Bartlesville,  In  Washington  coun- 
ty, state  of  Oklahoma.  At  a  point  approxi- 
mately 2  miles  north  and  east  of  the  dty  of 
Bartlesville,  in  Washington  county,  the 
line  of  railway  of  the  Katy  runs  Into  and 
connects  with  the  railway  line  of  the 
Santa  F6,  and  for  a  distance  of  some  2 
or  3  mllee  from  the  said  point,  and  to  a  point 
which  Is  some  8  or  10  blocks  south  and  west 
of  the  iMiBsenger  station  of  the  Santa  In 
the  dty  of  Bartlesville,  the  Katy  nsee  the 
tracks  and  roadbeds  of  the  Santa  Ffi,  The 
portion  of  the  line  of  railway  belongtaig  to 
the  defendant  Santa  F6  between  said  p(^ta, 
as  aforesaid,  and  all  awltches  and  side  tradce 
connected  therewith  between  said  points,  be> 
Imig  to  the  Santa  Ffi  and  are  onder  Its  ex- 
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dartTe  oontroL  Tb^  Sainta  Iiad  pOTinitted 
tbe  Katy  to  more  and  propel  its  trains  over 
tiiat  portion  of  ttB  tracks  for  some  ttme  prior 
to  tbe  date  of  tbe  Injary.  On  tbe  24tb  day  of 
August,  1914,  tbe  defendant  Eaty  Issued  and 
delivered  to  plaintiff  a  certain  trip  pass,  en- 
titling tbe  plaintiff  to  one  trip  from  St.  Iiouis, 
Ha,  to  Oklahmna  Ctty^  OkL.  Thereafter,  on 
tbe  23d  of  September,  1914,  plaintiff  boarded 
one  of  tbe  defendant  Katy's  regular  pas- 
senger trains  at  St.  Loula,  Ho^  en  route  to 
Oklaboma  City,  OkL  On  tbe  24th  day  of 
September,  at  about  10:30  o'dock  a.  m.,  tbe 
train  upon  wblcb  plalntUf  was  a  passenger 
reached  a  point  a  short  dlstanoe  north  and 
east  of  the  Santa  F6  passenger  station  In 
Bartleeville,  OkL  Said  passenger  train  was 
moTlng  south  and  west  at  a  speed  of  ap- 
proximately  SO  miles  per  boar,  and  ran  Into 
an  open  switch,  which  branched  off  trcm  the 
main  line  of  the  Santa  Fe  track  and  near 
said  point.  Tbe  passenger  train  was  wrecked 
and  the  plaintiff  was  injured.  On  the  morn- 
ing of  tbe  wreck,  a  crew  or  a  gang  of  sec- 
tion men  In  the  employ  of  tbe  defoidants  had 
been  working  on  and  r^udring  tbe  trac^ 
and  side  tracks  of  tiie  Santa  V6  at  said  point, 
and  were  otgaged  In  repairing  tbe  same  at 
tbe  time  said  passenger  train  arrived  at  the 
switch.  ^ 

Tbe  Katy  filed  an  answer,  alleging  that 
It  issued  to  the  plaintiff,  as  tbe  mother  of 
S.  B.  Zuber,  brabemau  in  tbe  employ  of  the 
Baltimore  ft  Ohio  Railway  Company,  a  free 
pass,  entitling  plaintiff  to  free  trail aportatlon 
on  the  lines  of  tbe  defendant  from  St  Ix>u1b, 
Mo.,  to  Oklahoma  City,  OkL.  and  return,  and 
that  at  tbe  time  of  tbe  alleged  injury  to  tbe 
plaintiff  she  was  being  transported  on  one  of 
defmdanfs  passenger  trains  tmder  and  by 
▼irtne  of  said  pass  issued  to  the  plaintiff  as 
aforesaid;  that  said  pass  was  issued  to  and 
received  by  tbe  plaintiff  and  honored  by  Oie 
defendant  under  the  terms  and  conditions 
printed  tbereon— 4bat  the  person  accq>tlng 
and  nsbic  said  pass  assumed  aU  risk  of  ao- 
ddent,  injury,  and  damage,  whether  resulting 
from  the  n^Ugence  oC  Qie  servants  and 
agents  of  tbe  said  dettandant,  or  otherwise; 
and  th^t  the  idaintiff  Is  now  barred  from 
malntalxdng  tbls  actton.  Tbe  answer  filed  by 
the  Santa  F6  was  practically  the  same  as 
that  filed  by  tbe  Ka^.  Tbe  Jury  in  the  court 
below  returned  a  Tezdiet  In  favor  of  tbe  plain- 
tiff for  ^000.  TbB  defendants  app^. 

Tbe  aadgnments  of  error  are  nnmerons, 
but  tbe  main  vaSatB  relied  npon  by  the  de- 
fendants tot  revmal  are:  Hirst,  that  the 
plaintiff,  In  accepting  the  pass  over  tt»  de- 
^dant  road,  having  thareby  assumed  all 
xiA  of  accident,  injury,  and  danuge,  whether 
resulting  from  the  negUgence  of  the  servants 
and  agents  of  tbe  company  or  aOterwim,  Is 
not  ntltled  to  recover;  second,  that  tbe 
court  «ied  tat  giving  Instmcticms  Nob.  D,  6^  9, 
»K  andlS. 

[1J  The  pass  upon  which  the  plaintiff  was 


contained  the  following 


being  transpiHted 
condltUm: 

"This  pass  Is  not  transferable  and  must  Im 
signed  in  ink  by  the  holder  thereof.  The  person 
accepting  and  using  it  thereby  assumes  ah  risk 
of  accident,  injury,  and  damage  whntiier  re- 
sulting from  tlie  negligence  of  the  serraots  and 
agents  of  the  companies,  or  otherwise.  It  will 
be  forfeited  if  presented  by  any  other  than  the 
undersigned.  I  am  not  prohibited  by  federal 
or  state  laws  from  receiving  free  transporta- 
tion, and  this  pass  will  be  lawfully  used. 
*  *  *  Aec^t  It  <Hi  tbe  above  conditions.'' 

This  pass  was  Issued  to  the  plaintiff  as 
tbe  dependent  mother  of  a  scm  who  was  in 
the  employ  of  the  Baltimore  ft  Ohio  Railway 
Company,  and  was  a  character  of  pass  au- 
thorized by  tbe  acts  of  Congress  relating  to 
interstate  ooounerce^  the  particular  act  In 
qnesttm  being  mtitled: 

"An  set  to  create  a  commerce  court,  and  to 
amend  the  act  entitled  'An  act  to  regulate  com- 
merce,' approved  February  fourth,  eighteen 
hundred  and  eighty-seven,  as  heretofore  amend- 
ed, and  for  other  parposes,"  approved  June  18, 
1910  (SO  Stat  G39),  which  provides  (section  7, 
pa?e  546  [Cotnp.  St.  f  8563]): 

"No  common  carrier  subject  to  the  provisions 
of  this  act  shall,  after  January  first,  nineteen 
hnndred  and  seven,  directly  or  indirectly,  Issne 
or  give  any  interstate  free  ticket,  free  pass,  or 
free  transportation  for  passengers,  except  to  Its 
employte  and  their  families:  *  *  •  Provid- 
ed, that  this  provision  shall  not  be  construed 
to  prohibit  the  interchange  of  passes  for  the  of- 
ficers, agents,  and  employes  of  common  carriers, 
and  their  families." 

A  case  in  many  respects  similar  to  the  in- 
stant case  was  decided  by  this  court,  in  A., 
T.  ft  S.  F.  Ry.  Co.  V,  Smith,  38  OkL  167,  132 
Pac.  494,  Ann.  Caa.  19150,  620.  There  the 
plaintiff  was  riding  on  a  free  pass  at  tbe 
time  the  Injury  occurred,  which  was  de- 
livered to  her  in  the  state  of  Kansas,  of 
which  state  she  was  a  dtlzen,  and  under 
whose  laws  the  railroad  corporatl<m  was 
organized.  The  pass  was  good  for  the  round 
trip  between  Wellington,  Kan.,  dtuated  a 
short  distance  north  of  the  Oklahoma  state 
line,  to  Perry,  Okl.,  situated  about  €3  or  54 
miles  south  thereof.  Tbe  injury  occurred  in 
Oklahoma,  while  the  plaintiff  was  on  the 
return  trlp^  On  tbe  back  of  the  pass  was 
the  following  prorlsloD  signed  1^  Oie  plain- 
tiff: 

"This  pass  is  not  transferable,  most  be  rigaed 

in  ink  by  the  holder  thereof,  and  the  person  ac- 
cepting and  using  it  thereby  assumes  all  risks 
olf  accidents  and  damages  to  person  and  baggage, 
under  any  circumstances,  whether  caused  by 
negligence  of  agenta  or  otherwise.  *  *  *  I 
accept  the  above  conditions.*' 

There  the  court  held  that  the  plaintiff  was 
not  entitled  to  recover.  Justice  Kan^  In 
the  third  paragrai^  of  the  syllabus,  said: 

**WheQ  a  railroad  company  gives  gratuitously, 
and  a  passenger  accepts^  a  pasi^  the  former 
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waives  Ita  rights  aa  a'  common  carrier  to  exact 
compensation ;  and,  if  the  pass  containa  a  con- 
dition to  that  effect,  the  latter  assumeB  tiie  risks 
of  ordinary  negligence  of  the  company's  em- 
pIoy&  The  arrangement  is  one  which  the  par- 
ties may  make,  and  no  pnbUc  policy  violated 
thereby,  and  if  titie  passenger  is  injured  or  kill- 
ed wh^e  riding  on  such  a  pass  gratuitously  giv- 
en, which  he  has  acc^ted  with  knowledge  of  the 
conditions  therein,  the  company  is  not  liable 
therefor  either  to  him  or  to  his  heirs.  In  the 
absence  of  willfnl  or  wanton  negligence." 

In  the  case  of  Stoitb  t.  T.  &  S.  F.  Ry. 
Oa.  IM  Fed.  79, 114  a  G.  A.  157»  tbe  syllabus 
Is  as  follows : 

0)  "WheOer  a  waiver  of  liability  f6r  Injn- 
riea,  printed  mx  the  back  of  a  pass  delivered  to 
an  employ^  was  valid,  so  as  to  constitute  a  de- 
fense to  an  action  for  injuries  resulting  from 
the  carrier's  ordinary  negligence,  depended  on 
the  law  of  the  place  of  the  accident,  and  not 
on  the  law  of  the  place  where  the  pass  was  de- 
livered, since  the  rule  that  a  contract  will  be 
interpreted  according  to  the  law  of  the  place 
of  its  execution  and  delivery  does  not  apply 
to  actions  of  tort" 

(2)  "The  Oklahoma  statute  (Comp.  Laws 
1809,  S  428)  providing  that  a  carrier  of  pei^ 
sons  without  reward  must  use  ordinary  dili- 
gence for  thdr  safe  carriage  was  only  applica- 
ble in  the  absence  of  contract,  and  did  not  ap- 
ply to  an  employ^  traveling  on  a  pass,  who 
had  signed  a  waiver  of  liability  tot  any  inju- 
ries that  might  occur,  which  -  waiver  was  valid 
both  in  Oklahoma  and  in  the  federal  courts." 

In  the  opinion.  It  Is  stated: 

'"^e  courts  have  uniformly  held  tiiat  a  eon- 
tract  exempting  a  carrier  from  liability  for  neg- 
ligence, valid  at  the  place  of  its  execution  and 
delivery,  will  not  avail  as  a  defense  when  the 
Injury  -occurs  In  a  state  by  whose  lam  such 
contracts  are  declared  toi  be  void  as  against 
public  policy.  Having  adopted  that  rule  when 
the  law  of  the  place  of  the  injury  would  im- 
pose a  liability  upon  the  carrier,  can  a  contrary 
rule  be  adoptiad  when  such  Isw  would  protect 
the  carrier  by  enforcing  the  contract?  We  think 
not.  The  contract  Is  by  Its  terms  tied  to  the 
tort,  and  the  same  law  should  be  applied  to  the 
one  as  to  the  other." 

In  the  case  of  Boering  v.  C  B.  Ry.  Oo.,  193 
U.  S.  442.  24  Sup.  Ct  515,  48  L.  Ed.  742,  the 
action  was  brought  to  recover  damages  for 
personal  Injnrles  saatalned  by  Mrs.  Boering 
while  riding  upon  a  free  pass,  which  contain- 
ed the  following  stipulation: 

"The  person  accepting  and  using  this  pass 
thereby  assumes  all  risk  of  accident  and  dam- 
age to  jierson  and  property,  whether  caused  by 
negligenca  of  the  company's  agents  or  other* 
wise." 

The  contention  of  the  plalntitT  In  that  case 
was  that  the  company  was  liable  In  any  event 
tor  injuries  caused  by  Its  negligence,  because 
it  did  not  appear  that  Mrs.  Boering  knew  or 
assented  to  the  stipulation.  The  testimony 
showed  that  the  husband  had  secured  the 
transportation,  and  that  they  had  traveled 
on  these  panes  before,  and  plaintiff  Insisted 


that  the  exemption  from  liability  for  negU- 
gence  resulted  only  from  a  contract  therefor; 
that  there  could  be  no  contract  without 
knowledge  of  the  terms  thereof  and  assent 
thereto,  and  that  she  neither  bad  tmowledge 
of  the  stipntation,  nor  had  she  assented  to 
its  terms;  that  therefore,  there  was  no  con- 
tract between  her  and  the  company  exempt- 
ing it  from  liability  for  Diligence.  The 
court 'there  held  that  the  plalntiCf  In  accept- 
ing the  free  pass  was  bound  to  know  the  con- 
ditions thereof,  and  that  she  could  not 
through  the  intermediary  of  an  agent  ob- 
tain the  privilege — a  mere  license — and  then 
plead  that  she  did  not  know  ujMn  what  con- 
ditions it  was  granted.  It  was  further  held, 
that  a  carrier  is  not,  bound,  any  more  than 
any  other  owner  of  property  who  grants  the 
privilege,  to  hunt  the  party  to  whom  the 
privilege  is  given,  and  see  that  all  condltiona 
attached  to  It  are  made  Imown;  that  the  duty 
rested  rather  upon  the  one  receiving  the  priv- 
ily to  ascerteln  those  conditions.  While 
the  case  just  quoted  is  relied  upon  by  the  de- 
fendants as  strongly  tending  to  support  their 
contention,  yet  we  fail  to  see  wherein  there 
Is  any  similarity  between  this  case  and  the 
case  at  bar. 

The  case  of  N.  P.  Ry.  Co.  t.  Adams,  192 
U.  S.  440,  24  Sup.  Ct  408,  48  U  Bd.  613,  re- 
lied upon  by  defendants,  was  an  action 
brought  by  the  widow  and  son  of  the  de- 
ceased. The  deceased  was  traveling  on  a  free 
pass  containing  the  following: 

"The  person  accepting  this  free  ticket  agrees 
that  the  Northern  Pacific  Railway  Company 
shall  not  be  liable,  under  any  ciJcumatancea, 
whether  of  negligence  of  agents  or  otherwise, 
for  any  Injury  to  the  person,  or  for  any  loss 
or  damage  to  the  property,  of  the  passenger  us- 
ing the  same.   I  accept  the  above  conditions." 

The  facts  in  that  case  are  as  follows :  On 
November  13,  1898,  the  deceased  started  aa 
one  of  the  Northern  Padflc  trains  from  Hope, 
Idaho,  to  Spokane,  Wash.  Shortly  after  leav- 
ing Hope,  Adams,  then  in  the  smoking  car, 
went  to  the  dining  car  for  cigars.  To  reach 
the  dining  car  he  passed  through  the  day 
coach  to  the  tourist  sleeper.  After  buying  the 
cigars,  he  left  the  dining  car  and  went  for- 
ward. This  was  the  last  seen  of  him.  His 
body  was  found  the  next  day  opposite  a 
curve  in  the  railway  track  about  9  miles  west 
of  Hope.  There  was  no  direct  testimony  aa 
to  how  he  got  oft  the  train,  whether  by  an 
acddental  stumble,  or  being  thrown  there* 
from  through  the  lurching  of  the  train* 
which  was  going  at  a  high  rate  of  speed,  fnift 
road  from  Hope  to  the  place  where  the  body 
was  found  Is  in  Idaho.  There  was  a  verdict 
in  favor  of  the  plaintiffs  for  $14,000,  which 
was  sustained  by  the  Circuit  Court  of  Ap- 
peals  for  the  Ninth  Circuit  (54  C  a  A.  196, 
116  Fed.  334),  and  thereupon  the  case  was 
brought  to  the  United  States  Supreme  Court 
Justice  Brewer,  in  delivering  the  oplnhMi, 
amcmg  other  things  said: 
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"Tbe  queBtinn,  then,  ia  distinctly  presented 
whether  a  railroad  compaD;  ia  liable  in  damages 
to  a  person  injured,  through  the  negligence  of 
its  employes,  who  at  the  time  ia  riding  on  a  pass 
given  as  a  gratuity,  and  upon  the  condidon, 
known  to  and  accepted  by  him,  that  it  shall 
not  be  nspondble  for  nich  Injutiea.  It  will 
be  perc^ved  that  the  question  excludes  injuries 
resulting  from  willful  or  wanton  acta,  but  ap- 
plies only  to  caaea  of  ordinary  negligence.  The 
facta  of  this  case  certainly  do  not  call  tcr  any 
broader  inquiry  than  this.  The  specific  matters 
of  negligence  charged  are  the  placing  of  a  non- 
vestibuled  car  in  a  vestibuled  train,  and  the  high 
rate  of  speed  at  wMdi  the  train  passed  around 
the  curve  at  the  place  of  injury.  But  nonves- 
tibuled  cars  are  in  constant  use  ^  over  the  coun- 
try—were the  only  cars  tn  use  up  to  a  few 
years  ago— and  further  the  deceased,  having 
passed  over  the  open  platform,  knew  exactly 
its  condition.  As  the  court  charged  the  jury, 
'Mr.  Adams  must  be  presiuied  to  have  known 
that  it  was  not  vcstibuled  and  to  have  acted 
with  perfect  knowledge  of  the  fact.*  The  rate 
of  speed  was  no  greater  than  is  common  on 
other  trains  ererywhere  In  the  land,  and  the 
train  was,  in  fact,  nm  safely  on  this  occasion. 
We  shall  assume,  however,  but  without  deciding, 
that  the  jury  were  warranted,  considering  the 
absence  of  the  vestibuled  platform  and  the  high 
rate  of  speed  in  coming  around  the  curve,  in 
finding  the  company  guUty  of  n^ligcnce ;  but 
clearly  it  was  not  acting  either  willfully  or 
wantonly  in  running  its  trains  at  this  not  un- 
common rate  of  speed,  and  all  that  can  at  most 
be  said  Is  that  there  was  ordinal^  negligen<». 
Is  the  company  responsible  for  Injuries  result- 
ing from  ordinary  negligence  to  an  individaal 
whom  it  permits  to  ride  without  charge  .on  con- 
dition that  he  take  all  the  riak  of  such  negli- 
gence ?' 

In  the  case  of  C.  &  W.  G.  Ry.  Oo.  t.  Thomp- 
son, 234  IT.  S.  576,  S4  Snp.  Ct.  964,  SS  L. 
Ed.  1476,  Mr.  Justice  Holmes,  delivering  the 
i^inlon,  said: 

"Tbe  main  question  Is  whether  when  the 
statute  permits  the  isaue  of  a  'free  pass*  to  its 
anploy£fl  and  their  families  it  means  what  it 
says.  The  railroad  was  under  no  obligation  to 
Issoe  the  pass.  It  may  be  doubted  whedier  it 
eould  have  entered  into  one,  for  then  the  serv- 
ices would  be  the  consideration  for  the  duty 
and  the  pass  and  by  section  2  [Hepburn  Act] 
it  was  forbidden  to  charge  'a  greater  or  less  or 
different  compensation'  for  transportation  of 
paBscngers  from  that  in  its  published  rates.  Tbe 
antithesis  in  the  statute  is  between  the  reason- 
able charges  to  be  shown  in  its  schedules  and 
the  free  passes  which  it  may  issue  only  to  those 
specified  in  the  act.  To  most  of  those  enumer- 
ated the  free  pass  obviously  would  be  gratuitous 
in  the  strictest  sense,  and  when  all  that  may 
receive  them  are  grouped  in  a  single  exception 
we  think  it  plain  that  the  statute  contemplates 
the  pass  as  gratuitous  in  the  same  sense  to  all. 
It  follows,  or  ratber  Is  saying  the  same  thing 
in  other  words,  that  even  on  the  improbable  spec- 
olation  that  tite  possibility  of  getting  an  occa- 
sional free  pass  entered  into  the  motives  of  the 
employ^  in  working  for  the  road,  the  law  did 
not  contemplate  his  work  as  a  conventicnial  in- 
dacement  for  tlie  pasg^  but;  <m  the  «ontrai7t 
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contemplated  the  pass  ss  being  what  it  called 
itself,  free." 

The  contention  of  the  plaintiff  In  tbe  case 
Just  cited  was  that  the  pass,  being:  given  to 
one  of  the  employes  of  the  defendant  com- 
pany, was  really  not  a  free  pass,  but  was  is- 
sued upon  consideration  ot  the  services  of  the 
employe  as  an  incident  to  the  right  to  issue 
a  free  pass  to  an  employe  or  his  family,  and 
conceded  that  the  carrier  had  the  right  to 
impose  upon  the  issuance,  acceptance,  and 
use  of  a  free  pass  the  condition  Qiat  the 
carrier  shall  not  be  liable  in  damages  for 
personal  Injury  to  the  recipient  in  conse- 
quence of  its  ordinary  negligence,  but  that 
this  exemption  would  not  apply  to  employes. 
Tbe  question  of  gross  negligence  was  not 
there  raised  by  the  plaintiff,  or  considered  by 
the  court 

[2]  It  Is  conceded  by  the  plaintiff  in  tbe 
Instant  case  that  if  the  injury  complained  of 
resulted  from  ordinary  n^llgence  on  the 
part  of  tbe  defendants,  she  would  not  be  en- 
titled to  recover,  but  that  the  provision  In 
tbe  pass  exempting  the  defendants  from  lia- 
bility was  not  intended  to,  nor  did  It,  have 
the  effect  of  protecting  the  defendants  from 
Injury  resulting  from  gross  negligence. 

We  have  seen  In  the  case  of  Smith  v.  A.,  T. 
A  S.  F.  Ry.  Co.,  supra,  that  In  an  interstate 
pass  the  carrier  may  relieve  Itself  from  neg- 
ligence except  in  case  of  wUlful  negli- 
gence. As  to  what  constitutes  gross  or  will- 
ful negligence,  the  authorities  seem  to  be 
divided.  Our  statutes  define  the  various  de- 
grees of  negligence.  Section  2918,  R.  L.  1910, 
gives  three  degrees  of  care  and  of  diligence, 
namely,  fillght,  ordinary,  and  great;  the  lat- 
ter includes  the  former.  Under  section  2917, 
Id.,  slight  care  or  diligence  Is  defined  to  be 
such  as  persons  of  ordinary  prudence  usually 
exercise  about  their  own  affairs  of  slight 
Importance;  ordinary  care  or  diligence  is 
such  as  they  usually  exercise  about  their  own 
affairs  of  ordinary  importance;  and  great 
care  or  diligence  is  such  as  they  usually  ex- 
ercise about  their  own  affairs  of  greet  im- 
portance. Section  291S,  Id.,  gives  three  de- 
grees of  negligence,  namely,  slight,  ordinary, 
and  gross;  the  latter  includes  the  former. 
These  degrees  of  negligence  are  defined  1^ 
section  2919.  Id.,  aa  follows: 

"Slii^t  n^Iigenee  condsts  in  the  want  of 

great  care  and  diligence;  ordinary  n^Ugence, 
in  tbe  want  of  ordinary  care  and  diligence ;  and 
gross  negligence,  in  tbe  want  of  slight  care  and 
diligenceu" 

If  the  negligence  complained  of  In  tbe  in- 
stant case  was  only  ordinary  negligence,  tbe 
defendants  would  not  be  liable.  Whether  or 
not  defendants  were  guilty  of  gross  negli- 
gence was  left  for  the  jury  to  decide  under 
the  court's  instructions  defining  the  degrees 
of  negligence.  Ttiey  found  that  the  defend- 
ants were  guilty  of  groas  negligence.  Wheth- 
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«r  or  not  acts  snrroundlng  a  parttcnlar  In- 
jury would  constitute  ordinary  or  gross  uegll- 
gence  would  depend  upon  all  the  drcumstanc- 
ea  surrounding  tbe  accident  We  can  con- 
ceive of  many  Instances  where  the  negligence 
would  only  be  ordinary,  and,  on  the  other 
hand,  we  can  conceive  of  cases  where  the 
negligence  would  be  gross.  As  long  as  tbe 
English  language  Is  spoken,  we  shall  bear 
acts  constituting  negligence  denominated  as 
defined  by  our  statutes.  Defendants  dte 
many  respectable  authorities  seeming  to  hold 
that  the  n^ligence  contemplated  In  the  is* 
nuance  of  passes  means  any  negligence,  and 
that  It  is  Impossible  to  define  negligence  as 
being  ordinary,  groas,  or  willful,  and  that 
when  it  Is  said  the  carrier  is  reUeved  from 
negligence.  It  clearly  means  all  kinds  of  neg- 
ligence. There  Is  some  conflict  of  opinion 
In  the  several  states  of  the  Union  as  to  what 
Is  covered  by  the  stipulation  In  a  free  pass 
exempting  the  railroad  from  liability  for 
Injury  caused  by  Its  negligence.  There  are 
a  number  of  opinions  holding  that  such  a 
stipulation  Is  valid  and  binding  on  the  pas- 
senger, precluding  a  recovery  for  injuries, 
whether  caused  by  the  carrier's  Degligence 
or  otherwise,  and  attempting  to  abolish  de* 
grees  of  negligence.  Other  courts,  while  con- 
ceding tbe  validity  of  such  exemptions  In 
case  of  ordinary  negligence,  hold  the  carrier 
responsible  in  cases  of  willful,  wanton,  or 
gross  negligence,  and  In  Okiahwna  It  is  de- 
clared by  section.  797,  B.  L.  1910: 

"A  cnnmon  carrier  cannot  be  exonerated,  by 
any  agreement  made  In  antlcipatioD  thereof, 
from  liability  for  the  gross  negligence,  fraud 
or  willfol  wrong  of  himself  or  his  servanta.** 

The  Gallfomla  statute  is  identical  with  the 
above  section.  In  the  case  of  Walther  v.  So. 
Pac.  Co.,  159  OftL  769,  116  Pac.  51,  37  L. 
R.  A.  (N.  S.)  236,  tbe  wreck  was  caused  by  tbe 
passenger  train  running  Into  an  open  switch. 
The  court  uses  the  following  language: 

"In  ha  complaint  she  alleged  tiiat  the  acci- 
dent and  conaequont  death  of  deceased  were 
caosed  by  tht  'gross  ne«ligeace*  of  defendant, 
and  these  Bllegations  were  found  by  the  trial 
court,  which  tried  the  case  without  a  Jury,  to 
be  true.  ♦  •  •  We  think  that  the  question  of 
public  policy  in  regard  to  aach  contracts  of  ex- 
emption, even  as  to  pansensera  carried  gratoi- 
tously,  baa  been  settled  lii  this  state  by  legisla- 
tive enactment  Section  2175  of  the  Civil  Code 
provides:  'A  common  carrier  cannot  be  exon- 
eratrd,  by  any  aCTCcment  made  in  anticipation 
thereof,  from  liability  for  the  gross  Segligeuce, 
fraud,  or  willful  wrong  of  himself  or  hia  serv- 
ants.' Aside  from  the  question  of  the  meaning 
of  the  term  'groaa  negligence'  as  uaed  in  this 
section,  it  ia  earnestly  contended  that  the  sec- 
tion has  no  application  in  the  case  of  one  car- 
ried without  consideration  of  any  kind,  and 
tliat  as  to  such  a  passenger  the  carrier  is  not 
a  common  carrier  at  all.  We  are  of  tbe  opin- 
Itm  that  the  queBti<ni  of  consideration  cats  no 
figure  in  determining  tht  applicability  of  the  sec- 
tion. Section  2168  of  the  Civil  Code,  contained 


In  the  same  chapter,  which  la  entitled  'Common 
Carriers  in  General,'  declares  that:  'Every  one 
who  offera  to  the  public  to  carry  i>eraons,  prop- 
erty, or  messages,  excepting  only  telegraphic 
messages,  is  a  common  carrier  of  whatever  he 
thus  otten  to  earry.'  And,  of  coarse^  Hm  de- 
fendant was,  undCT  this  deflBltkn»  a  common 
oarri«r  of  persons.  As  such,  under  other  provi- 
sions of  the  same  diapter  and  other  chapters. 
It  was  entitled  to  refuse  to  carry  any  person 
except  upon  compliance  with  certain  regnire- 
menta,  Indndiug  the  payment  of  a  preacribed 
reasonable  compensation,  but  at  the  time  of 
this  acddent  at  least  it  could  legally  waive 
■any  of  these  requirements  on  the  part  of  tiie 
pasaenser,  and  conU  receive  and  cany  him  for 
a  reduced  or  dllferent  conaMeratlon,  or  alto- 
gether without  consideration. 

"But  on  whatever  terms  a  common  earrier  of 
persons  voluntarily  receives  and  carries  a  per- 
son, the  relation  of  common  carrier 'and  passen- 
ger exists.  This  ia  recognised  by  some  of  the 
authorities  upholdins  the  exemption  from  lia- 
bility for  negligence  provision  in  the  case  of  a 
passenger  carried  gratuitously.  See  Rogers  v. 
Kennebec  Steamboat  Co.,  86  Me.  261,  29  Atl. 
1069,  20  L.  B.  A.  491.  The  sole  inquiry  in 
this  regard  is,  as  has  been 'said,  whether  the 
person  was  lawfully  on  the  vehicle  (see  Ohio  & 
hi.  B.  Co.  T.  Uuhling,  30  lU.  9,  81  Am.  Dec. 
836),  has  been  voluntarily  received  by  the  com- 
mon carrier  on  any  terms  for  the  purpose  of  car- 
riage and  is  not  as  was  the  case  in  Sessions  v. 
Southern  Pad&c  Co.,  159  Cal.  599,  114  Pac. 
982,  a  mere  trespaaser  on  the  vehicle.  The  vol- 
untary waiver  of  all  claim  for  compensation  for 
carriage  of  a  pawm  does  not  take  away  from 
the  status  of  the  carrier  as  a  common  carrier 
so  far -as  the  person  carried  is  concerned,  any 
more  than  would  a  apecial  reduction  in  tbe 
amount  of  compensation  charged  or  a  special 
concession  as  to  some  other  authorized  require- 
ment accomplish  such  effect  Tbe  carrier  is 
still  a  common  carrier  as  to  such  person,  with 
all  the  obligations  of  a  common  carrier,  except 
in  so  far  as  those  obligations  are  limited  by  con- 
tract provisions  which  are  not  inhibited  by  law. 
Other  sections  of  our  Civil  Code  permit  such 
limitations  as  to  certain  matters  not  here  in- 
volved, but  section  2175  expressly  prohibits  linn- 
itations  of  liability  for  gross  negligence  on  the 
part  of  the  common  carrier  or  bis  servants, 
whatever,  as  we  read  the  varions  sections  bear- 
ing upon  tills  matter,  may  be  the  terms  upon 
which  It  recdves  and  undertakes  to  carry  a 
passenger. 

"This  brings  us  to  a  consideration  of  the  ques- 
tion of  the  meaning  of  tbe  term  'gross  negli- 
gence,' as  used  is  section  2175  of  the  Civil 
Code,  for  under  the  views  already  stated  the 
exemptitm  provlsiou  In  the  pass  of  deceased 
was  not  effectual  to  free  defendant  from  lia- 
bility for  damages  resulting  from  'gross  negli- 
gence* of  the  defendant  or  its  servants,  within 
the  meaning  of  the  term  'groas  negligence,*  as 
used  in  said  section.  The  contention  of  learned 
counsel  for  defendant  Is  that  these  words,  in 
the  connection  In  which  they  are  uaed,  imply 
something  in  the  nature  of  willful  wrcHig,  and 
do  not  indude  anything  in  tiie  nature  of  a  mere 
omisaion  to  exercise  care  without  knowledge 
that  sach  omission  win  probably  result  in  in- 
jury to  frthera.  Section  2175  was,  ss  it  now 
stands,  a  part  of  the  original  (Svil  Code  ad<^t> 
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ed  in  the  year  1872.  This  Code  contained  two 
Bectioas  dcclariog  that  there  arc  three  degrees 
of  care  and  diligence,  slight,  ordinary,  and 
great,  and  three  degrees  of  negligence,  slight, 
ordinary,  and  gross.  Slight  care  was  defined 
as  that  'vhich  la  such  as  persona  of  ordinary 
prudence  uanaUy  exercise  about  their  own  af- 
fairs of  alight  importance,'  and  groaa  negligence 
was  defined  as  that  'which  consists  in  the  want 
of  aSiRbt  care  and  diligence.'  Sections.  16  and 
17.  These  sections  were  repealed  ontright  in 
1S74,  but  Bucfa  repeal  cannot  affect  the  ques- 
tion of  the  construction  of  the  words  'gross 
oegligence'  in  section  2175  of  the  Civil  Code,  as 
it  is  the  intention  of  the  Liegislature  at  the 
time  of  the  adoption  at  the  lattor  section  that 
most  controL 

"We  see  no  warrant  tn  holdlns  that  Che  UStm 
'gross  negligence'  as  used  therein  was  intended 
to  mean  other  than  the  'gross  negligence'  defined 
In  section  17  of  the  same  act  'to  establish  a 
Civil  Code,'  which  was  simply  'the  want  of 
slight  care  and  diligence.'  This  muat  neces- 
sarily have  been  the  view  of  this  court  In  Don- 
Ion  Broa.  T.  Southern  P.  Co..  161  Cal.  763,  766, 
U  Z*.  B.  A.  (N.  8.)  811,  91  Pae.  606.  12  A. 
A  TS.  Ann.  OaL  1118,  for  an  examination  of 
iht  record  ifaows  that  there  could  hare  heen 
no  other  ground  (or  the  ezprenlon  <tf  opinion 
'that  there  was  suffldent  evidence  in  the  case 
warranting  the  Jury  in  findii^  that  the  defend- 
ant was  groUty  of  gross  negligence  occasioning 
tiie  loss  and  Injury  complained  of.'  *  *  • 
Accepting  this  definltitai  of  'gross  negligence,' 
it  eannot  reasonably  be  contended  that  the  evi- 
dence was  not  legally  sufficient  to  support  the 
flndinf  of  the  trial  court  that  tiie  deceased  was 
kOled  by  the  fioia  net^igenee  of  defendant's 
aervants." 


Id  the  case  of  C,  B.  I.  &  P.  I^.  Co.  T. 
Stone.  34  Okl.  364,  126  Pat  1120,  U  R.  A. 
1915A,  142,  the  plaintitr  at  the  time  of  the  in- 
jury was  a  trespasser  upon  a  regular  pas- 
senger train  of  defendant  cranpany.  The  ac- 
ddMit  loccorred  in  the  west  end  oi  On  rail- 
way yards  ot  Tnkon.  The  train  oa  -Wtich 
he  was  riding  was  numlng  at  the  rate  of 
aboat  30  miles-an  hour  when  approaching  the 
west  end  of  the  passing  track  at  lEukw  sta- 
tion. On  this  passing  track  were  some  12  or 
IS  cars  which  In  some  way  not  Clearly  shown 
woe  pmnltted  to  mn  down  grade  to  the 
switch  block  and  onto  the  main  track,  and 
collide  with  the  incoming  passenger  train, 
on  which  the  plaintiff  was  riding.  These 
loose  ft«l^t  can  stmck  the  passenger  car, 
Oieteby  cauring  the  injury  complained  of. 
Commissioner  Shaxp,  In  deliTering  the  opin- 
ion, said: 

"To  leave  a  string  <jt  freight  cars  on  sudi 
siding,  not  under  control,  and  where  the  same, 
either  by  momentum  or  gravitation,  ml^t  run 
down  grade  to  where  the  siding  connected  with 
the  main  line,  and  then  upon  the  said  main 
line,  *  *  •  even  though  in  the  daytime,  and 
at  a  time  when  a  r^ular  passenger  train  was 
doe^  would  be  proof  to  show  such  gross  and 
-mmton  negUguoe  and  recUessneas  as  wonld 
manifest  a  disregard  of  all  eonaeqaencMi'* 


In  Lake  Shore  A  Mich.  S.  By.  Co.  v.  Bode- 
mer,  139  III.  5G6,  29  N.  E.  662,  32  Am.  St 
Itep.  218,  the  facts  were  that  the  train  which 
committed  the  injury  was  traveling  at  a 
speed  of  35  or  M  miles  an  hour  in  the  crowd- 
ed city  of  Chicago,  over  street  crossings  upon 
unguarded  tracks,  so  connected  with  the  pub- 
lic street  and  so  apparently  a  continuation 
of  the  public  street  as  to  be  regarded  by 
ordinary  dttsens  as  to  be  located  in  the  pub- 
lic street  along  a  portion  of  the  city  tracks, 
where  perama  are  known  to  be  passing  and 
crosdng  every  day,  in  conceded  TlolatUm  of 
the  city  ordinance  as  to  speed  and  without 
warning  of  tho  annoadk  of  ttie  train  by  the 
ringing  of  the  bdL  It  was  said  1^  the  court: 

"This  conduct  tended  to  show  auch  a  gross 
want  of  care  and  regard  for  the  rights  of  others 
aa  to  justify  the  presumptioa^  of  willfulness." 

In  tlie  case  of  N.  P.  By.  Go.  t.  Adams,  su- 
pra, we  find  the  ffdlowii^: 

**It  win  b«  perctived  that  the  question  «z- 
eludes  injuries  resulting  from  willful  or  wan- 
ton acts,  but  iwplies  only  to  cases  ct  ordinary 
negligeHBS." 

If  the  court  In  the  Adams  Case  was  not 
of  the  opinion  that  there  were  degrees  in 
negligence,  why  use  the  language  quoted? 
There  has  been  nothing  said  or  indicated  by 
the  United  States  court,  since  the  Adams 
Case,  so  far  as  we  have  been  able  to  find,  to 
the  effect  that  the  provision  in  a  free  pass, 
waiving  claims  against  the  carrier  for  neg- 
ligence, was  Intended  .to  Indvde  erery  de> 
gree  of  negligence. 

In  IlL  Cent  R.  B.  Co.  v.  Geo.  D.  Bead,  S7 
111.  484,  87  Am,  Dec.  260,  the  first  paragraph 
of  the  syllabus  Is  aa  follows: 

"A  passenger,  while  traveling  In  the  cats  of 
a  railroad,  received  injuries  to  his  person  occa- 
sioned  by  a  collision  of  trsins.  At  the  time  of 
the  accident  the  passenger  was  traveling  under 
a  tree  pass  given  him  by  the  company,  upon  the 
back  of  which  was  tliis  printed  indorsement: 
The  person  accepting  this  free  ticket  assumes 
all  rii^  of  aeddoits,  and  expressly  agrees  that 
this  company  shall  not  b«  UaUe  under  any  cir- 
cumstances, whether  of  negligmce  of  thdr 
agents,  or  otherwise,  for  any  injury  to  the  jtor- 
son,  or  for  any  loss  or  Injury  to  the  property, 
of  the  passenger  udng  the  tidtcet'  In  an  ac- 
tion on  the  case  against  the  company  to  recover 
damages  for  the  injuries  thus  received  by  &e 
passenger,  it  was  held  that  this  agreement  did 
not  exempt  the  company  from  liaUU^  for  the 
gross  neiilgence  of  its  employes,  but  It  did  ex- 
empt it  from  liability  for  any  other  qiecies  or 
degree  of  negligence  not  denraninatad  gross,  or 
which  might  have  the  diaracter  of  recklessness. 
For  such  unavoidable  accidents,  aa  will  happen 
to  the  best  managed  railroad  trains,  this  agree' 
ment  would  be  a  perfect  immunity  to  the  ccmi- 
pany." 

To  ttie  same  ^tect  see  IMedo,  Wab.  ft 
W.  By.  Go.  T.Harvey  Uegga,  8SIU.80b28Am. 
Dec  61S.  In  Ind.  Cen.  By.  Oo.  t.  Mundy,  S£l 
Ind.  48,  83  Am.  Dee.  880.  the  eoort  said: 
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"Where  a  person  traveling  on  a  railroad  re- 
ceives ttom  the  compan;  a  free  pass,  upon  which 
is  indorsed  a  statement  that-it  is  agreed  that 
the  person  accepting  this  ticket  assames  all 
Titk  of  persoaal  injury  and  loss  or  damage  to 
proper^  whilst  using  the  same  on  the  trains  of 
the  eompanft'  mch  indorsement  or  agreement 
does  not  cast  apon  such  person  any  risks  arising 
from  tbt  gross  negligence  of  tlie  servants  of 
the  railroad  company  in  running  the  train; 
and  it  would  seem  that  sudi  agreement  does  not 
cast  upon  such  person  any  risks  arising  from 
any  negligecce  of  the  servants  of  the  railroad 
company  in  running  the  trains." 

To  the  same  effect  see  Pblladelpbia  ft 
Heading  By.  Co.  r,  Derby,  14  How.  468,  14 
L.  Ed.  502;  Hie  Steamboat  New  World  v. 
King.  16  How.  46»,  14  L.  Bd.  lOlS. 

The  erldMice  Introduced  at  tbe  trial  in  tbe 
case  at  bar  tended  to  sbow  ^at  tbe  car  np- 
on  wblc^  plaintiff  was  riding  could  not  bave 
gotten  onto  the  dde  track  without  the  switch 
being  oit^  The  section  foreman  of  the 
Santa  F6  had  a  key  to  the  swltcb,  and  the 
trainmen  had  a  key,  and  the  evidence  fnr^ 
thOT  tends  to  show  that  the  foreman  of  the 
concrete  gang  working  at  the  switdi  on  the 
date  of  the  accident  also  had  a  key.  The 
train  upon  which  idaintlff  was  riding  waa 
due  at  BaiHesTille  about  11  o'cIo<dc  a.  ni. 
The  question  whether  the  action  of  the  de- 
fendants, In  leaving  open  the  switch  at  that 
time,  knowing  that  a  passenger  train  might 
be  expected  at  that  hour,  without  ascertain- 
ing the  location  of  the  train,  and  without 
having  any  one  looKlng  after  tbe  swltdi, 
would  be  considered  gross  negligence,  was  a 
matter  to  be  submitted  to  the  jury  under 
proper  instructions.  Under  the  evidence  in 
the  case,  we  are  of  the  opinion  that  the  jury 
was  Justified  in  finding  the  accident  resulted 
from  gross  negligence  on  the  part, of  de- 
fendants. 

We  recognize  tbe  rule  is  well  established 
that  tbe  right  of  the  carrier  to  stipulate  for 
exemption  from  liability  for  Its  own  negli- 
gence in  regard  to  an  Interstate  pass  is  not 
a  local  question,  but  Is  a  matter  for  the  fed- 
eral courts.  As  we  understand,  the  rule  as 
enunciated  in  the  case  of  M.  P.  By.  Co.  v. 
Castle.  224  U.  S.  541,  32  Sup.  Ct  606,  66  L. 
Ed.  875,  is  as  follows:  A  statute  of  the  state 
where  the  Injury  occurred  can  be  applied  un- 
til Congress  has  acted  In  the  matter.  In  the 
above  case,  the  plaintiff  based  his  right  to 
recover  upon  a  Nebraska  statute,  which  un- 
dertook among  other  things,  to  take  away 
the  defense  of  contributory  negligence  in 
cases  of  that  character,  when  the  negligence 
of  the  employer  was  gross  In  comparison  to 
that  of  tbe  employ^,  but  the  damages  were  to 
be  dimlnlsbed  according  to  the  negligence  of 
the  employ^  The  railroad  company  there 
omtended  that  In  respect  to  interstate  trans- 
actions this  legislation  could  not  control  as 
the  same  violated  the  commerce  clause  of 
the  Constitution.  In  delivering  the  opinion. 


Chief  Justice  White  osea  the  following  lan- 
guage: 

"The  repugnancy  of  the  statute  to  the  com- 
merce dausa  of  the  Constitution  was  also  aver- 
red on  the  ground  that  *the  plaintiff  at  the  time 
he  received  tbe  injuries  complained  of  was  en- 
gaged as  an  employe  of  an  Interstate  railroad 
engaged  In  commerce  between  the  states  of 
Missouri,  Kansas  and  Nebraska.'  and  the  stat- 
ute of  Nebraska  'attempts  to  regulate  and  con- 
trol, as  well  aik  create,  a  cause  of  action  and 
remedy,  imimdng  upon  the  defendant  company 
&  liability  inconsistent  with  and  repugnant  to 
the  action  of  the  Congress  of  the  United  States 
on  said  subject.'  *  •  •  And  as,  at  the  time 
tbe  plaintiff  received  the  injuries  complained  of, 
there  was  no  subsisting  legislation  by  Congress 
affecting  the  liability  of  railway  companies  to 
their  employfis,  under  tiie  condittons  shown  in 
this  ease,  the  state  waa  not  debarred  from  thus 
legislating  for  the  protection  of  nllway  em- 
plofH  engaged  in  interstate  commerce." 

If  Congress  has  ever  enacted  a  statute 
relative  to  interstate  free  passes,  defining 
the  degrees  of  negligence,  we  have  been  un- 
able to  find  tbe  same,  nor  have  we  been  cited 
to  any  by  counsel ;  therefore  we  see  no  rea- 
son why  the  Oklahoma  statute,  that  a  "com- 
mon carrier  cannot  be  exonerated  by  an 
agreement  from  liability  for  gross  negll- 
gence,"  etc,  would  not  be  applicable  to  the 
case  at  bar.  Certainly  the  decisions  of  the 
federal  court,  quoted  supra,  clearly  seem  to 
contemplate  that  even  In  the  absence  of  any 
state  statute  the  conmKm  carrier  could  not 
be  exonerated  by  any  agrennent  as  against 
Cbe  gross  negligence,  J^ud,  or  wlUfnl  wixxig 
of  Itself  or  Ite  servants. 

The  defendants  complain  of  Instmctlwia 
Nob.  6, 6, 9, 10;  and  13,  which  are  as  foUows: 

(Si  "Under  tbe  law  of  this  state,  gross  neg^ 
ligence,  as  is  used  in  these  Instructions,  is  de- 
fined as  the  want  of  dlght  care  and  diligence. 
It  is  the  doing  of  some  act  or  thing  which  « 
person  of  ordinary  prudence  and  intelligence 
would  not  do  under  the  circumstances,  or  the 
failure  to  do  some  act  or  thing  which  a  person 
of  ordinary  prudence  and  intelligence  would  do 
under  like  dreumstances.  Should  such  conduct 
or  acts  be  of  such  a  nature  as  to  smount  to  a 
gross  want  of  care  and  regard  for  tbe  rlgbta  of 
others.  It  amounta  to  willfulness,  and  it  is  not 
necessary,  in  order  to  raise  an  inference  of  such 
negligence,  to  prove  that  tbe  defendant's  serv- 
anta  were  actuated  by  ill  will  directed  specially 
towards  the  plaintiff,  or  to  have  known  that 
she  was  in  such  position  as  to  be  likely  to  be 
injured." 

{6)  "Slight  care  and  diligence  as  used  in  these 
Instructions  is  such  care  and  diligence  as  per- 
sons of  ordinary  prudence  usually  e»rdse  about 
their  own  affairs  of  slight  impOTtanee." 

(9)  "Yon  are  instructed  that  the  defendants 
owed  to  the  plaintiff  tbe  duty  of  conveying  her 
from  St.  Louis,  Mo.,  to  Oklahoma  City,  Okl., 
using  ordinary  care  and  prudence  to  bo  maintain 
and  operate  their  trains,  lines  of  railroad,  and 
roadbed,  switches,  and  yards,  as  to  make  them 
reasonably  safe  for  travd  by  the  public  in  ioh 
erai,  without  regard  to  whether  the  plaintilt  was 
riding  on  a  pass  or  nob" 
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'Ton  an  Instmeted  that  the  acts  of 
ConrresB  relatlTe  to  interstate  commerce  aa- 
tiioriae  and  permit  canien  to  ismie  free  passes 
to  dependent  members  of  the  family  of  empIoT^ 
of  railroad  compaoleB,  and  to  stipulate  in  such 
passes  that  the  person  using  the  same  for  trans* 
porution  shall  aasume  all  risks  of  accident,  in* 
Jnry,  and  damage,  vheth»  resnltinff  from  the 
ordioar;  negligence  of  the  servants  and  agents 
of  the  company  issaing  the  pass,  or  otherwise ; 
but  in  this  connection,  yon  are  instmeted  that 
the  law  does  not  permit  the  .defendants  to  con- 
tract against  injury  resulting  from  the  acts  of 
their  employes  amounting  to  gross  negligence, 
or  a  wanton  disregard  of  the  rights  of  others." 

(IS)  "Ton  are  therefore  instructed  that, 
should  you  find  from  the  evidence  in  this  case, 
hy  a  fidr  pr^nderanee  llwreo^  tliat  the  plain- 
tiff was  riding  upon  a  passenger  train  of  the 
Eaty  Railroad  Oompany  on  tiie  24th  day  of 
September,  1914,  over  the  railroad  line  of  the 
defendant  Santa  F6  Railroad  Company,  and 
that  the  servants,  agents,  or  employes  of  the 
defendants,  or  either  of  them,  were  not  in  the 
ererdse  of  slight  care  and  diligence  to  keep  the 
Unes  and  appliances  in  and  about  the  yard  in 
the  dty  of  BarttesvUle  in  a  reasonably  safe  cod- 
dition  for  traffic,  bat  were  guilty  of  groas 
n^ligenoe,  as  defined  by  these  instractiotts,  in 
opening  and  permitting  to  remain  open  a  cer- 
tain switdi,  and  that  said  train  ran  Into  said 
open  switch  and  collided  with  a  freight  train 
standing  upon  said  switch  or  side  track,  and 
that  thereby  plaintiff  was  in^ired,  it  wiH  be 
yonr  duty  to  find  for  tiie  plain  till,  and.  if  yon 
f  ail  w  to  find,  yon  wOl  return  a  Terdlct  lor  tlia 
defendants.** 

[I]  The  court  may  have  been  In  error  In 
glTing  Instruction  Na  9,  bat  it  ia  a  settled 
mle  in  tbls  juriBdictlon  that  Instructions 
rnngt  be  confltmed  as  a  iriiole  and  t(^ther, 
and  it  la  not  necessary  that  any  particular 
paragraph  thereof  contain  all  the  law  of 
the  case.  It  is  sufficient  if,  when  taken  to- 
geUier  and  considered  as  a  whole,  they  fair- 
ly presHit  the  law  of  the  case,  and  there  is 
no  conflict  between  the  differ«it  paragraphs 
thereof,  and  while  an  inatmctlon,  standing 
altme,  may  be  subjected  to  ttw  critidsm  of 
being  indefinite  and  nncertaln,  yet,  if  otber 
Instructions  taliiy  sobmit  the  material  Is* 
sues  to  the  jury,  reversible  error  is  not  com- 
mitted. Poaca.  City  Ice  Co.  t.  Robertson, 
109  Pac;  mi;  Lonsdale  t.  Scblegel,  171  Pac. 
890;  Newton  T.  Allen,  16S  Pac.  1009. 

Tbe  Jodgment  of  the  trial  court  Is  afflnned. 

All'tbe  Justices  concur. 


(nOU.  AE) 

ROGERS  et  aL  v.  HARRIS.  (No.  9086.) 
(Supreme  Court  of  Oklahoma.  Oct.  21,  1019.) 

(BvVahiu  hv  tike  OourQ 

1.  Fa&TJD  ^»12— OsBT  or  naun  m  pkohzbi 
ID  puroBic  nr  thb  nrruBB  is  rnnnr  rot 
10  mavonc. 
In  an  action  for  fraud  predicated  <m  a 

promise  to  be  performed  In  the  future,  tbe  gist 


of  the  fraud  Is,  not  (he  breadi  at  die  promls^ 

but  the  fraadnlent  intent  of  the  promisor  at 
the  time  of  making  tbe  promise  not  to  perform 
the  same,  and  the  intent  to  decdve  the  promisee 
by  such  false  promise.  To  render  nonperform- 
ance fraudulent,  the  intention  not  to  perform 
must  exist  when  the  promise  is  made,  and,  if 
the  promise  is  made  in  good  faith  when  the 
contract  is  entered  into,  there  is  no  fraud,  al- 
though the  promisor  subsequently  changes  his 
mind  and  falls  or  refuses  to  perform. 

2.  Appeal  jWD  bbbos  «s>8M(1)— Tbial 
898(1)— Onnioff  or  tbxal  ooubt  nor  "nno- 
iROB  or  rACT," 
The  opinion  of  the  trial  court,  ddivered  in 
annonndng  judgment,  does  not  onistitnte  "find- 
ings of  fac^**  as  oontmplated  under  section 
S017,  R.  U  1010^  and  may  not  be  considered 
as  such,  w  to  vary  the  judgment  of  the  court 
as  contained  in  the  journal  entry;  but,  when 
properly  incorporated  in  the  case-made,  may 
be  considered  in  determining  the  correctness  of 
the  conclusion  on  which  the  judgment  is  based. 

[EkI.  Not&r-For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Finding 
of  FactJ 

8.  Fbaud  «bb68(1>— BDHODr  m  pboob  hi  ao- 
TioH  roB  nauD  m  nooDUiro  wbitxen  ih- 
stbuvbht. 

Ordinarily,  where  an  action  Is  predicated 
on  fra^ud  In  the  procuring  of  a  written  instru- 
ment, tbe  proof  must  sustain  the  allegations  by 
a  preponderance  so  great  as  to  overcome  all  <^ 
posing  evidence  and  t^d  all  oniodng  presomp* 
tions  of  good  faith. 

4.  MznKS  AifD  uinbbals  ^=»66(29— GoNffiBUO- 

TION  or  CONTBACT  IH  rUBOHABB  or  iniVBBST 
in  OIL  LANDS  AND  IXASK8. 

0.  purchased  the  interest  of  H.  In  certain 
oil  landa  and  leases,  in  the  possession  and  under 
the  management  of  C,  including  cash  Ml  band 
and  credit  due  H.  A  check  previously  issued 
and  delivered  to  R.,  a  joint  payee,  in  payment 
of  credits  doe  H.  and  R.,  but  not  delivered  to 
H.  and  of  which  he  liad  no  actual  notioe,  was 
recalled  from  R.  and  canceled,  treating  the 
amount  represented  by  the  check  as  cash  on 
hand.  Held,  the  sale  Included  cash  on  hand 
aa  shown  by  credits  due  and  unpaid,  delivery 
of  the  check  to  R.  in  the  dreumstances  of  this 
ease  amounted  to  payment^,  and  H.*b  Interest  in 
the  check  was  not  included  In  tbe  sale. 

fi.  HiNBS  AKD  lUNBEALS  «=3S6(S)— JuDQKEITT 

roB  PLAiimir  fob  fbavd  in  PBOcnBino 

OOHTXTAMCX  Or  UHO  NOT  SnBTAUnn  BT  XV' 
ZnBKOB. 

This'  caase  bdng  one  of  purely  equitable  cog. 
nizance,  the  evidmoe  reviewed,  and  Md,  the 
judgment  of  the  trial  court  Is  dearly  against 
the  wdgbt  of  evidence^ 

Error  from  Sui>erior  Court,  Tnlsa  Omuity; 
U.  A.  Breckinridge,  Judga 

Action  by  Vernon  V.  Harris  against  Harry 
H.  Rogers  and  others  to  cancel  conveyance 
of  certain  land  and  oil  leases  by  plaintifC  to 
the  McMan  Oil  Company  and  by  It  to  de- 
fendant Rogers.  Judgment  for  plaintifF,  and 
defendants  bring  error.   Reversed  and  re> 


«E9>te  oth«  easM  sse  ssBM  tople  ud  KBT-MVMBSa  la  aU  Kv-Hasibwed  DlSMts  and  ZdOsiw 
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manded.  with  directions  to  enter  Judgment 
for  plalatUF  against  defendant  Oil  Company. 

West,  Sherman,  Davldsm  ft  Moore,  of 
Tnlsa,  and  Gottlnghant  ft  Hayes,  and  Burford, 
Miley,  Hoffman  ft  Burford.  all  of  Oklahoma 
City,  for  plaintlfTs  In  error. 

H.  B.  Martin  and  A.  F.  Moss,  both  of  Tul- 
sa, and  Stuart,  Cruce  ft  Onice,  ot  Oklahoma 
Olty,  for  defendant  In  error. 

OWEN,  0.  J.  Harris  alleges  Chapman 
and  Rogers  conspired  together  to  d^raud 
him  of  his  interest  In  partnership  property, 
with  the  Intention  of  purchasing  same  for 
Rogers,  and  that  Rogers  Induced  him  to  sell 
his  interest  for  an  inadequate  consideration, 
by  falsely  representing  that  he  (Rogers)  was 
selling  for  a  like  amount  and  by  ctmceaUng 
the  real  value  of  the  property. 

Chapman  denies  he  conspired  with  Rogers 
or  practiced  any  fraud  on  Harris,  or  purdias- 
ed  his  interest  for  the  use  and  benefit  of 
Rogers.  He  alleges  be  purchased  the  Harris 
Interest  in  good  faith  for  the  McMan  Oil 
Company,  and  that  ■  the  sale  to  'Rogers  was 
an  Independent,  bona  fide  transaction,  sub- 
sequent to  the  purchase  from  Harris. 

Rogers  denies  he  concealed  or  fraudulently 
misrepresented  the  value  of  the  property,  or 
conspired  with  Chapman,  or  in  any  manner 
practiced  fraud  on  Harris.  He  alleges  be 
acquired  the  Harris  Interest  subsequent  to 
the  conveyance  of  the  same  to  the  Mc- 
Man Oil  Company  as  a  separate  and 
Independent  transaction,  without  intent  to 
deftrand  Harris. 

The  salient  facts  appear  to  be  that  Harris 
and  Rogers  formed  a  partnership  during  the 
year  1907  to  practice  law,  wltb  offices  at 
HoldenvlUe  and  Wewoka,  and  as  partnebs 
acquired  certain  tracts  of  real  estate  and  oil 
leases.  Rogers  accepted  emidt^ment  with 
the  McMan  Oil  Company,  and  removed  to 
Tnlsa  In  January,  1913.  It  was  agreed  that 
Harris  would  continue  to  look  after  the  joint 
Interests  of  the  firm  during  the  year  1913, 
Rogers  to  pay  him  a  portion  of  the  salary 
received  from  the  oil  company.  Rogers,  un- 
der the  terms  of  his  contract,  was  to  hav'e 
an  opportunity  to  acquire  such  interest  as 
he  might  desire  to  take  In  properties  acquired 
by  the  oil  company,  and  it  was  agreed  be- 
tween Rogers  and  Harris  that  Harris  would 
share  these  Interests  with  Rogers.  This  rela- 
tion continued  until  October.  1914,  when  Rog- 
ers and  Harris  agreed  to  dissolve  the  partner- 
ship and  divide  their  holdings.  A  division  was 
made  of  some  of  thtir  properties,  but  it  was 
found  Impractical  to  divide  all  holdings,  and 
no  settlement  was  made  of  the  lands  and 
leases  involved  In  this  action. 

In  the  development  of  the  properties  in- 
volved, the  interest  owned  by  Harris  and 
Rogers  was  charged  with  a  proportionate 
cost  of  development  and  credited  with  a  pro- 
portionate share  of  profits.  These  profits 
were  paid  when  the      was  sold  by  the  oil 


cwnpany;  payments  being  made  to  Rogers, 
and  be,  In  turn,  paying  one-half  to  HariLi. 

About  the  Sth  of  August,  1915,  the  Mclfon 
Oil  Company  made  a  proposition  to  Harris 
to  purchase  his  Interest,  oCFerIng  fCO.OOO. 
Harris  wanted  $100,000.  NegotlaUons  were 
carried  on  until  about  September  9th,  when 
Harris  offered  to  s^  for  $80,000.  In  the 
meantime  be  had  received  a  dividend  of 
97,600.  This  offer  was  accepted  and  this 
amount  paid  by  Chapman  acting  for  the  Mc> 
Man  OH  Company. 

Harris  understood  he  was  selling  his  en- 
tire interest.  Including  cash  on  hand  and 
credits  due  him  from  the  Harris  and  Rogers 
Interest,  for  the  sum  at  $80,000,  but  claims 
he  understood  from  Rogers  that  he  would 
sell  for  a  like  amount  and  that  the  credit 
due  the  partnership  interest  was  about  $16,- 
000,  when  In  truth  and  In  fact  Rogers  did  not 
sell  and  the  credit  was  something  over  $30,- 
000. 

It  ap[>ear8  Harris  Is  a  bookkeeper  and  an 
expert  accountant,  formerly  engaged  In  the 
banking  business,  and  k^t  the  books  of  the 
-Rogers  and  Harris  partnership,  receiving 
monthly  statements  of  the  amount  of  oU 
to  the  credit  of  this  Interest,  By  mere  calcu- 
lation be  could  have  ascertained  the  exact 
amount  due.  The  statements  were  something 
like  two  months  behind,  but  no  effort  was 
made  by  Harris  to  ascertain  the  exact 
amount;  no  contention  is  made  that  be  was 
ever  denied  or  refused  a  statement  of  the 
amount  on  hand  to  the  credit  of  his  interest. 
It  appears  Rogers  guessed  the  credit  to  be 
about  $15,000.  Harris  said  at  tbat  time  he 
thought  It  was  probably  $20,000  to  $25,000. 

Counsel  contend  that  Chapman  and  Rogers 
conspired  together  to  defraud  Harris  by  in- 
ducing him  to  sell  for  an  Inadequate  consid- 
eration, and  that  the  sale  to  the  oU  company 
was  a  mere  subterfuge  for  the  use  and  bene- 
fit of  Rogers,  and  in  this  connection  insist 
that  Harris  would  not  have  agreed  to  sell 
for  $80,000  had  he  known  the  property  had 
earned  a  credit  of  more  than  $30,000.  This 
contention  is  not  supported  by  the  evidence. 
The  evidence  is  to  the  effect  that  Harris  had 
considerable  experience  In  dealing  in  oil 
lands  and  leases  in  which  Rogers  had  no  in- 
terest A  representative  of  the  McMan  Oil 
Company  purchased  some  of  these  leases 
from  him  about  the  6th  of  August.  1915,  and 
at  that  time  made  him  the  offer  of  $60,000 
for  his  interest  in  the  pn^rty  In  controver- 
sy. Rogers  was  then  In  Oalifomia.  and  there 
is  no  proof  or  intimation  that  he  inspired 
the  offer  or  bad  any  knowledge  concerning 
it  Harris  at  that  time  offered  to  take  $100,- 
000,  according  to  his  own  testimony.  The 
testimony  of  witoess  Barnard  is  that  he  offer- 
ed to  take  $80,000,  but  later,  the  price  of  oU 
having  increased,  stated  he  did  not  believe  he 
would  take  $80,000,  wanted  $100,00(^  but 
said  he  would  talk  to  Rogers  about  it.  0» 
Bogers'  return  to  the  state,  Harris  wait  u 
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Tnlsa.  and  while  there  received  ^fiOO  from 
Bogers  as  profits  from  tti^r  Joint  Interest 
Harris  consulted  htm  conemili^  the  offer  he 
bad  receive,  and  Bogers  stated  be  would 
Uke  to  a^  bis  Interest  and  get  out  of  the 
oil  boslneBs  and  wosld  be  wlUlnft  to  stil  for 
VSaooO.  HalTiB  a  few  days  later  authorized 
Bogras  to  submit  a  proposlttoD  to  Obapni|ui 
io  sell  Harris'  lntez«st  tme  $80,000.  Bogers 
complied  with  the  request,  and  Chapman, 
acting  for  the  company,  accepted  the  offer 
on  8ept«nber  0th.  Bogem  conmnnlcated  Uite 
fact  to  Harris  over  Uw  tdephone.  and  It  was 
agreed  that  Harris  would  write  Chapman  a 
letter  setting  out  Ibe  contract  as  he  under- 
stood It  On  that  date  Harris  wrote  a  letter 
to  Ohai^nan  In  wliidi  be  stated: 

"I  made  a  Terbal  proposltl<m  to  Ton  tbrongh 
Hany,  to  sell  my  interest  In  all  otl  leases,  and 
land  in  Creek  coontyt  in  which  yon  or  the  Mc- 
Man  Oil  Company  are  interested,  for  the  con- 
dderation  of  $80,000,  to  be  paid  cash,  and 
Harry  reported  that  you  had  accepted  the  of- 
fer. I  write  this  letter  to  put  the  offer  in 
writing.  I  think  It  well  to  refer  apecifically 
to  the  tracts  of  land,  an  iaterest  in  which  I 
.  onderstand  I  am  offering  yon." 

After  descrlbli«  tbe  land  It  waa  ftarOier 

stated: 

"You  are  to  assnme  all  obligations  that  I 
may  have  for  my  part  of  drilling  operations  on 
the  land,  or  leases  or  anything  of  the  kind. 
Ton  are  to  have  all  oU  accounts,  notes,  cash 
now  on  hand  from  leases  abore  mentioned." 

Couns^  contend  that  Harrlit  reposing 
great  c<mfldence  in  tbe  JncUpneut  of  Bogers 
as  to  valnes,  agreed  to  s^l  only  because  be 
belieTed  'Bogers  waa  selling,  and  that,  be- 
cause Bogers  did  not  sell,  this  amounted  to 
fraud  and  was  suffidmt  to  vitiate  the  entire 
transaction. 

Harris  appears  to  bare  been  uncertain 
whether  the  offer  of  $80,000  was  a  good 
proposition,  and  to  have  been  Influenced  to 
some  extent  by  the  apparent  wUUngness  of 
Rogers  to  accept  a  like  amoimt  for  his  In- 
terest. But  tbe  evldoice  does  not  support  tbe 
contentlcm  that  Bogm  fraudulently  repre- 
sented he  was  selling  and  that  Harris  would 
not  taave  s<rild,  but  for  such  fiilse  regpresenta- 
tions.  On  tbe  contrary,  tbe  inoof  Is  that 
Bikers  was  wUllng  to  aell  bis  Interest  for 
$80,000. 

[1]  At  tbe  ttme  Bogers  advised  Chapman 
of  Harris'  offer  to  aeu  for  $80,000,  he  told 
CStapman  be  would  like  to  sen  his  interest 
for  a  Uke  amount;  but  Obapman,  desiring 
to  retain  bis  services  as  attorney  tar  the 
eompany,  persuaded  bim  not  to  b61I,  and,  as 
an  induconent  to  remain  with  the  company, 
suggested  to  him  they  would  increase  bis 
interest  and  sbare  ctf  tbe  proAts  by  stilling 
bim  Ibe  Harrla  interest  on  a  cradit  '  As  a 
result  of  such  negotiations,  Rogers  decided 
to  remain  with  the  company  and  to  pur- 
chase the  Harris  Interest   Therefore,  the 


rule  relied  upon  which  will  vitiate  tbe  sale 
where  <»ie  partner  is  Induced  to  sell  by  rea- 
son  of  fitlse  and  fraudulent  promises  and 
repreeentatlonB  made  by  the  other  partner 
has  no  application.  It  was  said  by  this  court 
in  the  ease  ot  McLean  v.  S.  W.  Casualty  Iba. 
Co.  109  Fae.  600: 

"There  is  a  wide  distinction  between  the  non- 
performance of  a  promise  and  a  promise  made 
mala  fidfl^  and  without  any  Intention  at  the 
time  of  making  it  to  perform  H." 

The  gist  of  the  fraud  in  mxSi  Instances  la, 
not  tbe  breadi  of  flie  promise,  but  ttie  fraud- 
ulent intent  ot  the  promisor  at  tbe  time  of 
making  tbe  prunlse  not  to  perform  the  sam^ 
and  the  Intent  to  deoetve  tbe  ivmnlsee  by 
such  false  promise.  To  render  nonperform- 
ance fraudulent;  tbe  Intuition  not  to  pei^ 
form  must  eftat  when  the  pnxnlse  Is  made^ 
and,  if  tbe  pnunise  Is  made  In  good  faltb 
wbOL  the  contract  Is  altered  into,  there 
is  no  fraud,  although  tbe  promlsw  sub* 
seQuratly  changes  his  mind  and  falls  or 
refuses  to  perform.  12  R.  C.  U  202.  When 
the  offer  of  $60,000  was  made  to  Harris  about 
tbe  etb  of  August,  and  while  Bogers  waa  In 
California,  there  was  no  IntimatUMi  that 
Rogers  was  selling  bis  Interest.  At  tbe  ttoie 
Harris  talked  It  over  with  Rogers,  be  re- 
ceived a  payment  of  $7,500,  and,  when  he 
agreed  to  accept  $30,000,  for  his  interest,  he 
was  getting  within  $12,500  of  the  price  at 
which  be  had  been  willing  to  seU,  according 
to  his  own  testimony.  Assuming  he  was  In- 
fluenced by  Rogers'  manifest  willingness  to 
sell  for  $80,000,  it  falls  far  short  of  proving 
such  false  promise,  or  inadequacy  of  con- 
sideration, as  to  amoimt  to  fraud.  As  has 
been  pointed  out,-  Harris  was  not  without  ex- 
perience in  buying  and  selling  oil  leases,  and 
the  fact  that  he  received  a  sum  of  $12,500 
less  than  the  amount  for  which  he  first  offer- 
ed to  sell  does  not  furnish  sufficient  reason 
for  canceling  his  sale  to  tbe  oil  company, 
which  the  trial  court  found  was  a  bona  fide 
transaction,  not  for  the  benefit  of  Rogera 

The  fact  tbat  the  price  of  oil  cmtlnued  to 
advance  and  tbe  enterprise  proved  profitable 
to  tbe  oil  company  does  not  amount  to 
fraud,  and  furnishes  no  ground  for  cancella- 
tion of  the  conv^ranoes.  Chapman  and  Rog- 
ers had  no  m^ans  of  knowing  the  price  of  oil 
would  continue  to  advance.  The  properties 
when  developed  proved  ot  great  value,  but 
neither  tbe  advance  In  i»ice  of  oil  or  the 
value  of  the  properties  after  developmoit  are 
to  be  considered  In  estimating  the  value  at 
the  date  of  tbe  sale,  and  In  determining 
whether  fraud  was  practiced  so  as  to  vitiate 
the  transaction,  these  circumstances  have  no 
tendency  to  estebllsh  fraud.  Ii^  tbe  case  ot 
SuIUvan  v.  Pierce^  125  Fed.  l6l,  60  a  a  A. 
148.  It  was  said: 

"It  requires  consdoas  etbrt,  when  we  at- 
tempt to  estimata  tbe  value,  ot.  the  prtverty  at 
the  date  ot  tbe  sale,  to  exdnde  from  oUr  miBda 
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the  effect  of  the  great  Increase  In  valae  Im- 
mediately  following  the  sale.  •  •  •  The  great 
advance  in  values  made  the  complainant  regret 
his  sale,  and  probably  tharpeiied  his  wits  to  dis- 
corer  badges  of  fraud.** 

Id  the  case  of  Oeddetf  Appeal^  SO  Fa.  461, 
where  the  focts  were  not  diaalmilar  to  the 

facts  presented  by  tMa  record,  It  was  said: 

"That  the  basineaa  was  prosperous^  enabling 
the  parties  to  make  large  profits,  and  to  pay  for 
the  shares  oat  of  the  profits,  Is  not  to  the  pur- 
pose. We  are  not  to  judge  this  transactiou  by 
the  light  of  sobseQuent  events.  It  was  con- 
sommated  in  the  face  of  an  nncertain  future. 
The  ebb  and  flow  of  the  business  tide  in  that 
future  waa  concealed  from  human  vision." 

In  announdng  Judgmmt  the  trial  court 
deUrered  an  oral  opinion,  which  was  tran* 
scribed  by  the  reporter  and  without  objection 
incorporated  in  the  case-made,  from  which 
It  appears  the  court  cmcluded  from  the  evl' 
dence  that  Chapman  acted  In  good  faitli  In 
purchasing  Harris'  interest  for  the  IfcMan 
Oil  Company,  and  that  this  sale  was  a  bona 
fide  transaction  without  notice.  He  also  con- 
cluded Oat  Rogers  wanted  to  sell  his  In- 
terest, but  was  persuaded  by  Ohapman  not 
to  do  BO,  and  subsequently  purchased  the 
Hurls  Interest  The  evidence  smq^orts  these 
coodusbms. 

[2]  TbB  o^tdm  of  the  trial  court  does  not 
oonstltnte  findings  of  fact,  as  contemplated 
under  section  6017,  B.  L.  1910.  and  may  not 
be  ccmsldned  as  sudi,  m  to  Tary  the  Judg- 
ment of  Sie  court  as  contained  In  the  Journal 
entry  (Tames  t.  Ooleman,  166  IMc.  but 
may  be  consldmred  In  determlntD«  the  cor- 
rectness of  the  oondnslons  im  whieh  the 
Judgment  was  bssed.  Bxpressions  of  the 
trial  court  in  rendering  Judgment  have  been 
considered  repeatedly  for  that  purpos&  C, 
R.  I.  ft  P.  B.  Oo.  Warren,  163  Fac;  706; 
Hounssey  OU  ^  Gas  Oo.  t.  Neely.  162  Pac. 
214;  Bison  t.  Harris^  60  Okl.  764,  161  Pac. 
684.  In  the  case  of  James  v.  Williams,  31 
Oal.  218,  It  was  said: 

"The  opinion  of  the  Judge  who  tried  the 
eanse,  atatliv  the  evidence  or  his  analysis  of 
It  or  some  pordon  of  either,  coupled  vdth  the 
reasons  for  his  rulings,  is  always  valuable." 

And  In  the  case  ot  Spoon  r.  Sh^dtm,  27 
CaL  766k  161  Paa  160,  it  was  said: 

"While  the  written  opinion  of  the  trial  coart, 
though  contained  in  the  transcript,  is  no  part 
of  the  record  and  cannot  perform  the  ofGce  of 
findings,  the  appellate  court  may  look  to  it  to 
ascertain  the  considerations  arising  from  evi- 
dence in  the  record  whldt  Infloenced  ttie  tiial 
judge  in  his  deciaion." 

In  linier  t.  Ifario,  46  Utah.  267,  148  Pac. 
412,  the  Supreme  Court  of  Utah  said: 

"Where  the  opinion  of  the  trial  court  is  set- 
tled in  the  bill  of  exceptions,  and  made  a  part 
of  the  record,  the  court  on  appeal  may  look 
to  It  to  ascertain  the  trial  oonrt^s  reason  for  its 
deeUon." 


NotwiOustandlng  the  ojdnlon  of  Uie  trial 
court  was  that  .the  nle  from  Harris  to  the 
McMan  Oil  Conipany  was  a  btma  fide  trans- 
action without  notioek  the  Judpnent  rendered 
was  that  this  sale  and  tlie  sale  frtmi  the 
oil  company  to  Bocers  be  set  aside,  the  con- 
veyances canceled,  and  Bogera*  and  the  oH 
company  held  as  trustees. 

[S]  The  action  was  predicated  on  fraud 
and  aimed  primarily  at  the  cancellation  of 
the  sale  to  the  McMan  Oil  Company,  alleg- 
ing this  sale  was  fraudulent  and  a  mere  sub- 
terfuge for  Sogers'  benefit  To  sustain  this 
allegation  the  burden  was  on  plaintiff  to 
prove  fraud.  In  the  case  of  Owen  v.  Unitcil 
States  Surety  Co.,  88  Okl.  128*  18X  Pac.  1001, 
Mr.  Justice  Kane,  speaking  for  the  court, 
said: 

"In  this  jarlsdieticm,  where  frand  is  alleged 
in  the  procuring  of  a  written  Instramuit,  the 
proof  must  snstidn  the  allegationa  by  preponder- 
anoe  of  the  evidence  so  great  as  to  ovenxMBs  all 
opposing  evidence  and  repel  all  i^podng  pre* 
Bumptiona  of  good  faith." 

To  the  same  effect  are  tiie  cases:  Moore 
T.  Adams,  26  Okl.  48, 108  Pac.  892;  Limerick 
T.  Jefferson  Idfe  Ins.  Co.,  168  Pac.  1080. 

[4,C]  This  is  the  appUcable  rule  to  tbe 
Issues  and  theory  on  which  the  case  waa 
tried.  The  rule  urged  by  counsel  relating  to 
partnership  transactions,  where  ooe  partner 
purchases  from  anoQier,  requiring  the  pur- 
chasing partner  to  prove  the  utmost  good 
faith  and  fair  dealing,  has  no  application; 
for  the  reason  the  proof  Is,  as  the  trial  court 
found,  the  sale  was  not  to  Rogers  or  for  his 
benefit.  Harris  alleged  and  undertook  to 
prove  tliat  Chapman  and  Rogers  conspired  to- 
gether to  defraud  him  and  by  false  and 
fraudulent  representations  induced  him  to 
sell  to  the  McMan  Oil  Company,  and  that  this 
sale  was  a  mere  subterfuge,  not  made  for  the 
use  and  benefit  of  the  oil  company,  but  for 
the  use  and  benefit  of  Rogers.  Had  the  proof 
sustained  this  allegation,  the  rule  urged 
would  apply ;  but  the  weight  of  evidence  is 
against  this  contention  and  supports  the  con- 
clutdon  of  the  trial  court  that  this  purchase 
was  not  made  for  the  use  and  benefit  of  Rog- 
ers, but  in  good  faith  for  the  McMan  OU 
Company.  The  all^tlons  of  frand  against 
the  sale  to  the  company  having  failed,  It  nec- 
essarily fails  against  the  snbseQuent  sale 
from  the  oil  company  to  Rogers. 

When  the  trial  court  reached  the  condu- 
slon  that  the  evidence  did  not  support  the  al- 
legations and  theory  ct  plaintiff,  but  on  OtB 
contrary  did  suin^ort  the  contentions  made 
by  defendants,  Uut  is,  that  the  sale  to  the 
BfcMan  OU  Gonpany  was  a  bona  fide  traiuh 
action,  without  fraud,  for  the  use  and  bene- 
fit of  the  oU  company;  Uat  R<«er8,  at  the 
time  he  talked  with  Harris,  was,  in  fact,  will- 
ing to  seU  his  Interest  for  a  Uke  som,  bat 
was  afterward  persuaded  not  to  do  so,  and 
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subsequently  pnrchased  the  Harrla  Interest 
AS  an  Independent  transaction — ^Judgment 
snould  have  been  for  Rogers. 

The  judement  appears  to  have  been  based 
on  the  transaction  in  which  a  check  for  $30,- 
•000  was  returned  to  the  McMan  Oil  Com- 
pany. This  dieck  was  issued  September  2d 
.and  delivered  to  Bogers  In  payment  of  that 
Amount  of  the  credit  due  the  Harris  and 
Bogers  Interest  When  the  sale  was  consum* 
mated  by  the  acceptance  of  Harris'  offer  on 
September  9Ch,  this  chedc  was  stUl  In  Bog- 
ers' possessloD,  and  Harrla  had  not  bera  ad- 
vised of  it  Chaittnan  treated  this  dieck  aa 
cash  on  hand  and  canceled  it  The  trial  court 
eondiided  team  tbo  eridenca  that  no  inten- 
timial  fraod  warn  practiced  on  Harris  by 
.^ther  Chiqmiaa  or  Rogers  In  Uiia  transac- 
tioD.  The  weight  of  the  eridence  supports 
■this  conclusion.  We  concor  also  in  the  oon- 
■clnslon  of  the  trial  court  that  this  check 
ought  not  to  have  been  retained  to  Ohapman 
and  canceled.  It  oi^t  not  to  have  becD 
treated  as  cash  <n  band  without  calling  it  to 
Harris'  attention.  He  understood  Hiat  he 
was  selling  and  CSiapman  nnderatood  he  was 
purchasing  the  cash  on  hand  and  nnpald 
-credits  as  of  Sept«Qber  Htb.  Nraie  of  the 
parties  appear  to  have  been  particular  in  a»> 
'CertainlDg  the  exact  amount  of  credit  due  at 
that  time.  The  practice  had  been,  however, 
to  issue  checks  and  deliver  them  to  Rogers; 
he,  in  turn  paying  Harris  the  one-half  due 
him.  Chapman  was  familiar  with  this  prac- 
tice, and,  when  be  accepted  Harris*  offer  on 
September  ftth  he  was  chargeable  with  notice 
that  this  check  had  been  issued  and  delivered 
to  the  payees.  Therefore  the  offer  and  ae- 
-ceptance  did  not  properly  Include  $15,000,  one- 
half  of  the  check  which  was  due  Harris,  and 
this  amount  should  have  been  paid  to  Harris 
and  not  treated  as  cash  on  iiand.  While  It 
■Is  true  the  che<M  itself  did  not  operate  as  an 
asaignmcnt  of  the  funds  so  as  to  bind  the 
bank  on  which  it  was  drawn  (section  4239.  R. 
Lb  1910),  Its  Issuance  and  delivery,  in  view  of 
the  circumstances  in  this  case,  as  between 
the  drawer  .and  payee  should  have  been  treat- 
ed as  an  assignment  and  In  payment  of  the 
credit  due  the  Harris  and  Bogers  interest 
■There  was  no  such  meeting  of  the  minds  of 
.Aarrls  and  Chapman  oonoemlng  this  item  as 
to  include  it  among  the  assets  In  the  contract 
sala  But'tbe  drcnmstances  do  not  amount 
to  tiaui  and  are  not  sufficlcmt  to  vitiate  tbe 
.entire  sale  and  warrant  the  cancellation  of 
.the  conveyanceB.  * 

The  action  being  one  of  purely  equitable 
cognizance,  this  court  muat  consider  and 
wel{^  the  evidence,  and,  having  done  so,  it  Is 
■«nr  oidnion  the  judgment  of  the  trial  court 
Is  clearly  against  the  weight  ctf  the  evidence. 
The  Judgment  of  the  lower  omrt  should  have 
been  tor  idalntlfC  against  the  def^dant 


McMan  Oil  Company  for  $15,000,  vrlth  inter- 
est from  September  9,  1915. 

The  Judgment  is  reversed  and  cause  re- 
manded (section  S268,  R.  U  1910),  with  di- 
rections to  alter  Judgment  for  the  plaintiff 
against  the  defendant  McMan  Oil  Company 
for  $1S,000,  with  lawful  interest  from  Sep* 
tember  9, 191& 

ElAME,  concurs  in  reversing  the  Judg- 
ment,  but  takes  the  view  the  cause  should  be 
remanded  for  a  new  trlaL 

RAINBT  and  HcNEILL,  JJ^  did  oot  par- 
ticipate in  the  consideration. 

The  other  Justices  concur. 


m  Okt  58) 

HASKELL  NAT.  BANK  v.  STEWART  et  aL 
(No.  924&) 

(Snpreme  Court  of  Oklahoma.    Oct  7,  1919.) 

(ByUabiu  by  ih»  OourtJ 

X  Apfbai.  aud  ixBOK  ^1140(3)— Btxcxasxvn 
viEDJcr  uooinxD  qx  bbuxtzxiob  and  aw- 
naaoo. 

In  an  action  tor  conveision  of  pn^jwrty, 
when  plaintiff  recovers  judgment  and  on  ap- 
peal the  only  assignment  of  error  upon  the 
question  of  the  conversion  of  the  property  is 
that  the  verdict  of  the  jury,  and  judgment  ren- 
dered thereon,  in  die  sum  of  $394,  is  excessive, 
because  the  uncontradicted  evidence  discloses 
the  value  of  the  property  was  cmly  $867,  and  the 
plaintiff  admits  that  the  verdict  is  excessive  in 
the  sum  of  $37,  and  offers  to  remit  said  amount 
the  judgment  will  be  modified  to  that  extent 
and  affirmed,  following  the  rule  announced  in 
the  case  of  Mullen  t.  Bobison,  80  OkL  B27, 120 
Pac;  1009. 

2.  Dakaobs  ^s»91(1)  —  Wnan  vaaiPLiXt 

DAHAOES  ADTHOBIZSn  IK  ACTION  TOB  TOBT. 

To  entitle  a  plamtiff  to  recover  exemplary 
damages  In  an  action  sounding  in  tort  the 
proof  must  show  some  element  of  fraud,  malice, 
or  oppression.  Tht  act  which  conatitutea  the 
cause  of  action  must  be  actuated  by  or  accom- 
panied with  some  evU  intent  or  must  be  the 
result  of  such  gross  negligence — such  disregard 
of  another's  rights— as  Is  deemed  equivalent  to 
such  intent 

3.  Tboveb  Airn  coittebsion  ®=^66— Evidence 

INSUFFICIENT  TO  AUTUOBIZB  SUBMISSION  TO 
JUBT  or  QUESTION  OF  B3CEUFUBT  DAHAQES. 
The  record  examined,  and  held,  there  was 
DO  evidence  introduced  to  support  a  plea  fqr  ex- 
emplary damages,  or  justify  the  sobmlsdon  nt 
the  question  of  exemplary  damages  to  t3&  jnryt 

4.  Appeal  and  ebbob  «=»1140(3)  —  When 
amount  of  verdict  excessive,  keuiititub 
or  jmfbofbb  iteub  whx  be  aixowed. 

'  Where  a  verdict  In  a  damage  suit  Itemizes 
the  damages  allowed,  and  some  of  the  amounts 
are  not  justified  under  any  view  of  the  evidence, 
but  the  other  amonnts  allowed  seem  to  hav« 
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been  proper,  the  coart  bdn;  ftUe  to  separate  the 
legal  from  the  illegal  allowances,  plalntUf  will 
be  offered  the  right  to  remit  the  amoont  he  Is 
not  ratitled  to  receive. 

Brror  from  Dhitrict  Ckiurt,  MuSkosee 
Otraaty;  B.  P.  De  Oraffenreid,  Judge. 

Action  by  Missouri  Stewart  against  the 
Haskell  National  Bank,  of  Haskell.  Judg- 
ment for  plaintiff  for  damages  and  exemplary 
damages,  and  defendant  brings  error.  Af- 
firmed, on  condition  of  a  remittitur;  otbra*- 
wise,  reversed  and  remanded  tor  a  new  triaL 

Snider,  Shipley  it  Gnmm,  of  Haskell,  for 
plaintiff  In  error. 

MyroQ  White  and,  Ed  Hindi*  botb  oC  MoB- 
koge^  for  defiendanta  in  emnr. 

McNEULU  J.  TbiB  action  wm  comm^ioed 
fn  the  dlutrict  oonrt  of  MnakogeA  county 
Miasourt  Stewart  against  the  Has^I  Na* 
tlonal  Bank*  of  Haskell,  to  recover  the  value 
of  certain  pnq^erty  claimed  to  have  been 
convwted  by  tbe  Haskell  National  Bank, 
alleging  aaid  luvperty  to  be  of  tbe  value  of 
9894,  end  for  |l,fiOO  tor  the  wrongful  deten- 
tion of  aald  proiwrty,  and  |1,000  ezemiAary 
damages.  The  bank  filed  its  answer,  setting 
out  that  it  bad  poasesedon  (tf  all  of  a^  pnv 
erty  ucept  four  hogs ;  Oiat  it  had  taken  pos- 
session of  tbe  i^tiperty  In  accordance  wltb 
the  terms  of  two  Chattel  mortjages  executed 
by  JiOm  Stewart,  the  boaband  of  the  plaintiff 
herein,  to  aecare  an  Indebte^hiesa  of  approxi- 
mately $600,  and  upon  which  aaid  John 
Stewart  had  made  defoult  The  inxj  re- 
turned a  verdict  f<n-  fSM,  the  value  of  the 
property,  and  $895  as  exemplary  damages. 
From  said  ju^meut  in  tanr  of  tbe  plaln- 
tUf the  defendant  aiqkeala. 

[1]  The  first  assignment  of  tanot  relied 
<m  Is  that  tbe  verdict  of  $804,  being  tbe  Talue 
of  the  property,  Is  excessive.  Missouri 
Stewart,  who  testified  as  to  the  value  of  the 
property,  enumerated  tbe  property  taken  and 
fixed  tbe  aggregate  value  at  9357.  Plaintiff 
in  error  aUeges  this  is  the  only  evidence  offer- 
ed as  to  the  value  of  t3ie  property.  Tbe  d^ 
fendant  In  error  concedes  tbls  point,  and  ad- 
mits tbe  verdict  la  excessive  In  tbe  sum  of 
$37,  and  ttaerefbre  offers  to  remit  said  amount, 
and  then  asks  to  have  said  judgment  affirmed 
for  the  $357,  being  the  value  of  the  prop^ty 
as  shown  by  tbe  uncontradicted  evidence. 
Thls.meeto  the  contentiim  tliat  the  verdict  Is 
exces^ve,  and,  as  this  ia  tbe  cmly  error  com- 
plained bf  as  to  this  portion  of  the  Judg- 
ment,  the  same  will  be  modified  "to  this  ex- 
tent, 

[2,  S]  The  next  assignment  of  error  relied 
npmi  is  that  the  a>urt  insteucted  tbe  Jury 
upon  the  question  of  exemplary  damages; 
To  the  giving  of  said  inatroction  tbe  de- 
fmdant  excepted.  There  Ui  no  contmtion 
that  tbe  instrucUoa  did  not  correctly  state 


the  law,  but  It  Is  contended  there  was  no 
evidence  authorizing  such  ln8tructi<m,  and 
therefore  it  was  error  to  submit  ttie  question 
of  exemplary  damages  to  tbe  Jury. 

The  facte  as  dlscloised  by  the  record  are 
that  Missouri  Stewart  bad  been  married  prior 
to  her  marriage  to  John  Stewart,  and  she 
claimed  a  certain  portion  of  this  property 
was  tbe  increase  of  property  IiAerited  tnm 
her  first  husband,  and  that  part  bad  been 
purchased  by  ber  aloce  her  marrli^  to  John 
Stevrart  She  waa  married  to  John  Stewart, 
and  she  and  bar  children  lived  with  lilu  for 
practically  six  yeara,  and  fiinned  together. 
The  evidence  fnrtber  disclosed:  Tbat  In  the 
year  1912  tbe  defendant  J(dm  Btemrt  had 
mortgaged  a  portion  of  this  property  to  the 
International  Bank ;  tba  locaUon  of  tbe  bank 
is  not  disclosed,  but  presumably  at  Bkskell. 
rniraeafter,  in  tbe  spring  of  1910,  tlie  Bank 
of  Haskell  paid  off  the  mortgage  to  the  In- 
tematlimal  Bank  and  took  a  mortgage  upon 
the  same  property,  and  some  additional  prop- 
erty, to  secure  oertein  Indebtedness,  amonnt* 
ing  to  about  «eOO.  Hut  In  tbe  fall  of  lOlff 
John  Stewart  ahscimded. 

Evidence  was  introduced  on  bcSialf  of  tbe 
back  to  the  tiiact  that,  prior  to  tbe  time  the 
mortgages  were  taken  fr<Kn  John  Stewart; 
the  agent  of  the  bank  went  to  the  premises* 
examined  the  property  which  the  mortgages 
were  to  cover,  and  tbat  tbe  plaintiff,  Missouri 
Stewart,  was  present,  and  that  she  made  na 
objection  to  tbe  property  being  Imduded  in 
the  mortgages,  nor  did  she  claim  that  she- 
owned  the  same.  All  of  this  she  denied. 
The  tmcontradlcted  evidence  is  that,  after  the- 
noto  and  mortgage  were  due,  some  one  rep- 
resenting tbe  bank  went  to  the  place  where 
the  pn^rty  was  k^t ;  tbat  tbe  plaintiff  was 
not  at  home,  but  was  in  Musko^  attending 
a  lawsuit;  and  said  agent  took  possession 
of  all  of  the  property  covered  by  the  mort- 
gage that  was  at  tbe  borne  at  the  time;  the 
plaintiff  having  a  team  at  Muskogee.  The- 
agent  of  the  bank  returned  to  the  home  tbe 
next  day  (the  plaintiff  bad  again  gone  from 
home),  and  took  possession  of  the  two  bonees, 
which  the  plaintiff  had  driven  to  Muskogea 
the  day  b^ore.  There  was  no  one  present 
in  cluu^  of  the  stock,  except  some  Children. 
Nothing  was  done  by  the  plaintiff  Immedi- 
ately. A  few  days  later,  she  went  to  the 
bank  and  demanded  tbe  pn^ier^  beloogliv 
to  her;  tbls  the  bank  refused.  This  was  the 
only  evid^ce  on  ttiis  pcdnt  Introduced  in 
the  case.  There  is  no  evldaioe  In  tbe  record 
that  the  bank  had  knowledge  Qiat  the  wifb 
wis  dalmlng  tbe  property,  prior  to  Qib  bank 
taUng  possession  thereof.  There  was  no 
contention  that  the  property  tekoi  was  not 
all  Indnded  In  tbe  mortgage  of  tbe  bank, 
executed  by  tbe  tauiriMuid  of  the  idalntlfl.  Tb» 
question  presnited  la:  Was  takers  anx  vrl- 
Aeoce  to  authoriie  an  instmcthm,  or  anb- 
mittlng  tbe  queatkm  of  emquiary  damages- 
to  tbe  jury? 
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Tbe  anestion  of  awarding  exemplary  dam- 
ages la  controlled  by  atatnte.  Section  2861, 
B.  Ii.  ISlOi  Wliat  facts  are  necessary  to  be 
proved  In  order  that  exemplary  damages  may 
be  awarded  van  stated  1^  this  court  In  tbe 
case  of  Sale,  SberUT,  v.  Sblpp,  S8  Old.  688, 
160  Paa  002.  The  coart  annoimoed  tbe  fol- 
lowing rule: 


"To  entitle  a  plaintiff  to  recover  exemplary 
damages  in  an  action  soundins  in  tort,  the 
proof  moBt  show  Bome  element  of  fraud,  malice, 
or  oppression.  The  act  which  constltates  the 
cause  of  action  most  be  actuated  by  or  aocom- 
ponied  with  oome  aril  intent,  or  mnit  be  tiie 
tflsnlt  of  ludh  groes  negUgenee— sneb  Airraid 
of  onotiier's  zl^ti— as  b  deemed  eqalvolent  to 
sndi  Intent." 

Tbls  role  Is  also  announced  In  tbe  case  of 
Western  nni<»i  TeL  Oo.  t.  Beeves,  84  OU. 
460.  126  Pac:  216;  Ft  a  &  W.  By.  Oo.  t. 
SVnrd.  84  OfcL  576,  126  Fac;  745,  41  H  A. 
(N.  8.)  745. 

^is  coart  In  the  case  of  Waggons-  t. 
Kocm,  168  Pae.  21T,  has  defined  the  right  of 
Uie  mHtgagee  in  obtaining  posseesbm  of  the 
propnty  as  f<dloira: 

The  only  restrictions  upon  Ibe  mode  by 
which  the  mortgagee  secures  possession  of  the 
SHHTtgaged  property,  after  breach  of  condition, 
Is  that  be  moat  act  In  an  orderly  manner  and 
witibont  creating  a  breach  of  the  peace,  and 
must  not  intimidate  by  secdrlng  the  aid  of  an 
officer  who  pretoids  to  act  colon  offldi." 

Tltere  wbb  so  erldence  introdvoed  to  an- 
Quoise  an  Instmction  on  exemfdary  dam- 
ages, and  snbmltting  such  question  to  the 
Jury  was  error. 

[4]  In  the  case  of  St  L.  &  S.  F.  By.  Oo.  v. 
Goode,  42  Obi.  T8S,  142  Pac.  1185,  L.  B.  A. 
1815E,  1141,  this  court  said : 

*^bere  a  Tcrdict  in  a  damage  salt  itemises 
the  damages  allowed,  and  some  of  the  amounts 

are  not  Justlded  under  any  view  of  the  evidence, 
but  the  other  amoonts  allowed  seem  to  have 
been  proper,  the  coart  being  able  to  separate 
the  l^al  from  tbe  illegal  allowances,  plaintiff 
will  be  offered  the  right  to  remit  tlw  amount 
he  is  not  entitled  to  receive.*' 

Following  this  rule,  we  therefore  conclude 
that  If,  within  15  days  from  the  rendition 
hereof,  the  defendant  In  error  shall  file  witS 
the  derk  of  this  court  a  remittitur  In  the 
sum  of  9395  to  cover  the  award  for  the  ex- 
emplary damages,  the  judgment  as  to  $357, 
with  interest  from  December  14,  1916,  at  6 
per  cent.,  will  be  In  alt  things  affirmed ;  if 
the  remittitur  Is  not  made  within  16  days, 
the  case  to  stand  reversed  and  remanded  for 
new  trial. 

OWEN.  0.  J.,  and  BAINEIX,  KANE,  JOHN- 
RON,  PTTCHFOBD,  and  HIGOINS,  JJ.,  con- 
cur. 
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(U  Okl.  Cr.  463) 
(No.  A-3016.) 

Oct. 


(Criminal  Court  itf  Appeals  of  Oklahoma. 
21.  1819.) 


(S^Ualnu  by  tke  OourtJ 

Ckimiwal  law  «=>207a),  945(1),  1063(3), 
1129(1),  1159(2)  —  Labcent  ®=>65  —  Suffi- 
oienot  or  evidknob  to  sustain  oonvio- 

TIOW. 

The  record  in  this  case  carefully  exam- 
ined, and  found  that  the  verdict  of  the  jury  is 
sufficiently  supported  by  the  evidence,  and  that 
no  error  prejudicial  to  tbe  defendant  was  com- 
mitted in  the  trial  of  the  case. 

Appeal  from  District  Court,  Washita  Coun- 
ty; Thomas  A.  Edwards,  Judge; 

Ebb  Wells  was  convicted  of  grand  larceny, 
and  he  appeala  Affirmed. 

Smltti,  Jonea  ft  Smith,  of  Gwddl,  for  plain- 
tut  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  McMU- 
lan,  Asst  Atty.  Gen.,  for  the  State. 

ABUSTBONG,  3.  The  plaintiff  In  error. 
Ebb  Wells,  hereinafter  called  defendant,  was, 
with  A.  J.  S^meu,  Informed  against  jointly 
for  grand  larceny,  both  of  them  convicted,  and 
the  defendant  sentenced  to  be  confined  In  the 
state  reformatory  at  Granite,  Okl.,  for  a  pe- 
riod of  three  years.  To  reverse  the  Judgment 
rendered  he  prosecutes  this  appeal. 

The  i)ecord  does  not  disclose  that  A.  J. 
Seimen  was  sentenced  upon  hia  conviction, 
or  what  disposition  was  made  of  the  case  as 
to  him.  The  evidence  In  the  case  tended  to 
show  that  B.  P.  Bird  attended  a  dance  In 
Canute,  Okl.,  on  the  15th  day  of  February, 
1917,  and  at  the  time  owned  and  had  upon 
his  person  a  watch  of  tbe  value  of  $20,  a 
fS  bill,  a  little  silver,  $2  or  $3,  five  Buffalo 
ni(^els,  and  a  pocketbook  In  which  was  a 
check  for  f5;  that  he  knew  the  defendant 
and  said  Seimen.  who  were  present  at  said 
dance;  that  said  Bird  was  drinking  and 
partly  Intoxicated,  and  after  the  dance,  and 
at  the  Instance  of  Seimen  and  def«ulant,  and 
accompanied  by  them,  started  towards  the 
depot  In  said  town,  and  on  their  way  there- 
to the  person  of  said  Bird  was  felt  over  by 
said  Seimen,  to  which  Bird  objected,  and 
afterwards  was  knocked  down  and  stamped 
by  the  def^dant;  that  thereafter  Bird  dis- 
covefed  the  loss  of  his  said  personal  prop- 
erty, and  complained  thereof  to  a  deputy 
sheriff,  who  accompanied  him  to  the  depot, 
and  there  found  and  searched  the  defendant 
und  Seimen,  but  did  not  dud  any  of  said  de- 
scribed personal  property  on  the  person  of 
either  one  of  them,  but  thereafter  said  pock- 
etbook and  check  were  found  just  without 
sold  depot  and  on  the  ground,  and  under  th<> 
seat  occupied  by  Seimen  was  found  five  Buf- 
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ifalo  ni(Alea,  and  on  the  floor  nearby  was 
found  a  watch,  and  sfdd  pocketbook  and 
watch  were  Identified  by  Bird  aa  belonging 
to  him. 

There  was  also  evidence  tending  to  show 
that  then  defendant  and  Selmen,  on  the  night 
of  said  dance  in  Oanute  soaght  to  get  one 
Miller  to  go  to  said  depot  with  them,  got  hold 
of  Miller's  pockets,  and  turned  them  out ;  that 
Miller  left  them  and  went  to  said  depot,  and 
after  he  got  to  the  depot  Selmen  came  and 
said  "he  would  have  to  go  and  And  his 
.partner,"  and  went  out,  and  shortly  there- 
after he  and  the  d^endant  together  returned 
to  said  d^t;  that  on  the  same  night  they 
caught  one  S.,  and  tore  his  coat,  at  which 
time  the  said  Bird  was  with  them,  and  there- 
upon 8.  said  to  Bird,  "Ben,  let's  go  home;" 
and  Ben  reined,  "In  a  few  minutes;"  and 
defendant  started  after  S.  and  made  him 
run ;  and  that  the  defendant'  and  Selmen 
talked  to  the  said  deputy  sheriff  that  night, 
and  denied  that  they  bad  seen  the  said  Bird. 
There  was  also  other  evidence  tending  to 
<drcumstantlally  support  the  theory  of  the 
state  that  the  defendant  and  Selmen  were 
accomplices  In  the  commission  <^  the  offense 
charged. 

The  defendant  and  Selmen  each  testified 
in  th^r  own  behalf,  and  were  the  only  wit- 
nesses introduced  by  them,  or  either  of  them, 
and  each  of  them  positively  testified  that 
th^  did  not  have  any  knowledge  of,  or  any 
connection  whatever  with,  the  commission  of 
the  crime  charged  against  them;  admitted 
that  tbey  were  at  the  said  dance  with  Bird, 
^md  that  they  started  to  the  depot  with  blm, 
and  that  when  en  route  to  the  depot  that 
the  defoidant  had  a  flght,  and  that  they 
had  gone  to  the  depot  for  the  purpose  of 
going  to  another  town. 

The  defendant  filed  a  motion  for  a  new 
trial  upon  the  ground,  among  other  grounds, 
of  newly  discovered  evidence ;  the  newly  dis- 
covered evidence  b^g  contained  in  an  af- 
Adavtt  made  by  said  A.  J.  Selmen  while  in 
Jail  after  his  conviction.  In  which  he  fully 
refuted  the  evidence  given  by  him  on  the 
trial  of  this  case,  and  asserted  that  he  alone, 
without  the  knowledge  or  assistance  of  the 
defendant,  committed  the  larceny  charged 
while  at  the  dance,  and  complete  exonerat- 
ed the  defendant  from  any  complicity  therein 
in  any  manner,  and  that  he  (affiant)  had  not 
communicated  the  facts  stated  In  said  afilda- 
vlt  to  the  defendant,  or  to  any  on^  antll  aft- 
er the  trial  In  this  case  bad  been  had.  The 
court  announced  Oiat  It  did  not  believe  the 
.averments  of  the  said  aflldavit,  overruled  the 
motion  for  a  new  trial,  and  the  defendant  ex- 
ceed. 

The  defendant  moat  earnestly  insists  that 
the  evidence  is  not  sufficient  to  support  the 
verdict  rendered.  With  Uils  contention  we 
-cannot  agree.    The  undenled  jerldoice  Is 


that  the  larceny  of  the  p^sonal  property 
described  In  the  Information  was  committed, 
and  while  the  evidence  is  In  part  circum- 
stantial as  to  the  defendant  being  an  ac- 
complice therein,  the  evidence  we  think  war- 
ranted the  Jury  in  finding  that  the  defendant 
and  Selmen  acted  Jointly  in  the  commission 
of  the  offense  diarged. 

"AH  person!  concerned  In  the  conunisslon  of 
a  crime,  *  •  •  ang  whether  they  directly 
commit  the  act  constituting  the  offense,  or  aid 
and  abet  in  Its  commission,  though  not  present, 
are  principals."   Section  2104,  Revised  Laws. 

"A  conspiracy  may  be  prov(}cl  by  circumstan- 
tial evidence."  Ex  parte  Hares.  6  Okl  Cr.  321. 
118  Pac.  008;  Washmood  t.  United  States,  10 
OU.  Or.  264,  186  Paa  184. 

"In  cases  depending  upon  circumstantial  ev- 
idence, where  the  circumstances  proven  are  not 
only  consistent  with  the  guilt  of  a  defendant, 
but  are  also  inconsistent  with  his  innocence, 
such  evid^ice  In  weight  and  probative  force  may 
surpass  direct  evidence  In  its  effect  upon  the 
court  or  jurr."  Ex  parte  Jefleries,  7  Okl.  Gr, 
S44,  124  Pac.  924.  41  U  B.  A.  (N.  S.)  740. 

That  Uie  Jury  Is  the  exclusive  Judge  of 
the  weight  of  the  testimony  is  a  well-estab- 
lished canon  of  law. 

"The  verdict  of  a  jury  will  not  be  set  aside 
for  want  of  evidence  to  sustain  it,  whMi  there  is 
any  evidence  In  the  record  from  which  the  jury 
could  legitimately -draw  the  conclusion  of  the 
defendant's  guilt"  Nowlin  v.  State.  7  Okl.  Or. 
27,  lis  Pac.  625;  Arnold  v.  State,  178  Paa 
897.  not  yet  officially  reported. 

The  defendant  fiirthra  complains  that  the 
preliminary  court  which  committed  ths  de- 
fendant was  not  an  bating  court.  And  in- 
sists that  the  vradlct  should  be  set  aside  on 
that  account,  but  does  not  raise  this  qnes- 
Hon  in  his  motltni  tax  a.  new  trial,  nor  in 
hlB  petition  in  error,  and  therefore  sudi 
question  will  not  be  considered  by  this  court. 

"Errors  occurring  during  the  trial  cannot  be 
considered  by  this  court,  unless  they  were  in- 
corporated in  the  motion  for  a  new  trial,  and 
thereby  submitted  to  the  trial  court,  and  Its 
rulings  thereon  excepted  to,  and  afterwards  as- 
signed for  error  in  this  court"  Ledgerwood  t. 
State,  6  OkL  Or.  lOS.  116  Pac.  202L 

However,  we  deem  it  not  Impropn'  to  say 
that  the  attack  upon  die  l^allty  of  the 
preliminary  court  whidi  held  the  defendant 
to  answer  In  this  case  Is  without  the  slight- 
est merit ;  the  said  Justice  of  the  peace  being 
at  least  a  de  facto  officer,  and  his  official 
acts  binding  upon  the  public  and  third  per- 
sons. 

"A  person  in  undisputed  possession  of  the  of- 
fice of  justice  of  the  peace  and  exercising  the 
functions  properly  belonging  thereto  under  color 
of  title  to  such  office  is  a  de  facto  justice  of 
the  peace,  and  bis  official  acts  arc  binding  on 
the  public  and  third  persons."  Ex  parte  Ed. 
Hand,  13  OU.  Or.  014. 106  Pac.  448. 
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Selmen  on  the  trial  of  the  cam  haTlng 
tMtlfled  Qoit  be  had  no  taunrledge  of,  or 
connectlMi  with  the  commission  oi  the  lar- 
oeny  charged,  certainly  no  erldentlal  weight 
coQld  be  given  to  the  said  newly  discovered 
erld^ce,  ttie  averments  In  his  affidavit 
"that  he  alone  committed  the  crime  charged, 
and  did  so  without  the  knowledge  or  assist- 
ance of  the  defeadant,"  and  the  court  did  not 
err  in  overruling  the  motion  tor  a  new  triaL 

Th«  Judgment  ot  the  trial  court  is  afllrmed. 

DOYLB^  P.      and  MATSON,  3^  concur. 


(U  OfcL  Cr.  no 
THOMPSON 


T.  STATK.    (No.  A-8283.) 


(Qrinilnal  Court  of  Appeals  of  Oklahoma. 
Oct  2S,  1918.) 

(8»Uahu$  by  ff«foHaI  Staf.) 

1.  iRDICnOENT  AND  ISrOBUATION  «=>110(11) 

— Ikforuation  nf  L&NanAOi  or  statuts 

ffmnonirr. 
An  Information,  diar^g  that  on  or  abont 
a  certain  day  in  Garfield  county,  OkL,  defend- 
ant then  and  tiiere  unlawfnlly  and  willfolly 
k^t  and  maintained  a  bawdybonse,  and  house 
<tf  prostitution  and  a  place  tm  persons  to  a» 
semble  for  unlawful  sexual  Intercourse,  at 
aboat  104%  West  Randolph  street,  In  the  dty 
of  Enid,  drawn  in  the  language  of  Bev,  Laws 
1910,  i  2M7,  Buffldently  charged  the  offense. 

2.  Cbiuinaii  uw  4s>11S9(4)— OomrLXomTa 
■TxDBiioB— Qmanov  fob  jvbt. 

Where  the  erideoce.  If  beliered,  was  suffi- 
dent  to  sustain  conviction,  although  there  was 
a  sharp  conflict  between  the  tesdmooy  given  by 
witneeses  for  the  Btate  and  those  for  defendant, 
in  a  promcatioD  for  heepiug  a  disorderly  house, 
it  was  for  the  jury  to  determine  whom  they 
would  believe  and  whom  they  wonld  diabeliere. 

8.  CBnaiTAL  LAW  «=3»789p.)  —  iRBrBUonoN 

ON  BEASONABLB  OOUBT. 
Trial  courts  should  not  give  any  Instrac- 
tion  attcmptiiig  to  define  the  twm  '*reasonable 
doubt." 

4.  CsnONAL  LAW  «S>788(9)— iNBTBDOnon  AB 
TO  BBABONABLB  DOCBT  HOT  BBBORBOUa. 

An  Inatrnction  that,  before  defendant  could 
be  fOond  guilty,  the  jary  most  have  "a  fixed 
abMing  conviction  of  gollt,"  was  not  erroneous. 

Appeal  from  County  Court,  Garfield  Coun- 
ty; EL  L.  Swlgert,  Judge. 

Bessie  Thompson  was  convicted  of  the 
crime  of  keeping  a  bawdyhouse.  and  her  pun- 
ishment fixed  at  a  fine  of  $100,  and  she  ap- 
peals. ^Armed. 

W  W.  Snttw,  of  Enid,  tor  plalntUf  in 
error. 

S.  P.  PreeUng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 


PEB  CUBIAM.  ^la  la  an  aKwal  tivm 
the  county  court  of  Garfl^  county,  wbrnln 
the  defendant  was  convicted  <fl  the  crime 
of  keeping  a  Inwdyboose,  and  bonae  of  pros- 
titution, and  place  for  persons  to  visit  for 
unlawful  sexual  Intercourse,  and  fined  in  the 
sum  of  $100. 

[1]  The  pnmeention  la  based  on  sectioa 
2467.  Revised  Laws  1010,  whl<di  provldea  aa 
follows: 

"Any  person  who  keeps  any  bawdyhouse, 
honae  of  ill  fame,  or  asai^atlon,  or  of  prosti- 
tation.  or  any  other  house  or  place  tor  per- 
sons to  visit  for  unlawful  sexual  intercourse, 
or  for  any  other  lewd,  obscene  or  indecent 
purpose,  is  guilty  of  a  misdemeanor  and  upon 
conviction  shall  be  fined  in  any  sum  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars  for  each  offfense." 

The  charging  part  of  the  information  al- 
leges  that — 

"On  or  about  the  Ist  day  of  August,  lOlT,  in 
Garfield  county  and  state  of  Oklahoma,  one 
Bessie  Thompson  did  then  and  there  unlawfully 
and  willfiUly  keep  and  maintain  a  bawdyhouse. 
and  honse  of  prostitution  and  a  place  for  per^ 
sons  to  assemble  for  unlawful  sexaal  inter- 
course, at  about  104%  West  Banddph  street, 
in  the  dty  of  Enid,  said  county  and  state." 

The  defendant  demurred  to  the  informa- 
tion on  the  ground  that  the  same  did  not 
state  facta  snffldlent  to  constitute  an  offense. 
The  demurrer  was  overruled,  and  exception 
taken  tberet(^  and  It  is  here  urged  that  the 
court  erred  In  overruling  the  said  demurrer 
to  the  information. 

The  Information  Is  drawn  In  the  language 
of  the  statute,  and  in  the  opinion  of  the 
court  Is  sufficient  to  charge  the  offense. 

[2]  It  is  also  urged  that  the  court  erred 
in  overruling  the  demurrer  to  the  evidence 
and  refusing  to  direct  a  verdict  of  not  guilty 
after  the  conclusion  of  the  state's  evidence. 

The  court  has  carefully  examined  the  evi- 
dence, and  the  conclusion  Is  reached  that 
the  facts  and  circumstances  detailed  by  the 
state's  witnesses.  If  believed  by  the  Jury, 
was  snffident  to  sustain  the  conviction. 
While  there  was  a  sharp  confilct  between  the 
testimony  given  by  the  witnesses  for  the 
state  and  those  for  the  defendant.  It  was  for 
the  Jnry  to  determine  whom  they  would 
believe  and  whom  disbelieve. 

[3, 4]  The  trial  court  also,  over  the  objeo* 
tion  and  exception  of  defendant's  counsel, 
gave  an  Instruction  defining  the  term  "rea- 
sonable doubt."  This  court  has  repeatedly 
admonished  trial  courts  against  giving  any 
instruction  attempting  to  define  the  term 
"reasonable  doubt."  Gransden  v.  State,  12 
Okl.  Cr.  417,  158  Pac  157;  Nelson  v.  State. 
6  Okl.  Cr.  360,  114  Pac.  1124. 

However,  the  jury  was  told  that,  before 
the  defendant  could  be  found  guilty,  the 
jury  must  have  "a  fixed  abiding  conviction" 
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of  pdlt  As  IsBtructloD  deflnlng  tba  tsnn 
*^8aiAble  doab^  ■ImUar  to  the  one  ^toi 
In  ttita  case  was  apprared  by  the  Sn^me 
Court  of  the  United  States  tn  Bopt  t.  UtaH, 
lao  n.  a  430;  7  Snpu  Ot  814.  80  L,  Bd.  m 

TtdM  court  Is  not  anOiorised  to  revuse  a 
Jndgment  of  oonvlctlim  on  the  sronnd  of  a 
mlsdtracUin  at  ttie  JoiTf  nnlees  Uu  enor 
complained  of  apparenUy  resulted  In  a  mis- 
carriage of  justice,  or  depriTed  tile  defend- 
ant of  Bome  eonstltnUonal  w  statutory  rl|^ 
Section  600S.  Bevlsed  Laws  1910. 

Finding  no  error  In  tbe  record  irtilch  re- 
sulted to  Qie  prejudice  at  tbe  aabstantial 
rlgfats  of  tbe  defendant,  the  Jndgmgit  Is 
affirmed* 


(U  OU.  Cr.  4M> 

MAmEWB  T.  STATBL    (No.  A-2MS;) 

(Qriminal  Court  of  Appeals  «tf  (MdalioiBL 

Oct  28,  1019.) 

(8yHa1tmt  by  Otmri.) 

L  HowoiDB     <=»191  —  SsLV-OEnirBn  — 

Btidbnck. 

Where  in  a  homicide  ease  ealf-defense  Is 
pleaded,  eiKcific  acts  of  violence  on  the  part  of 
tbe  deceased  towards  other*  than  tbe  defendant 
majr,  if  known  to  the  defendant  prior  to  Ibe 
homicide,  be  shown  in  evidence. 

2.  Cbxhxnax.  Lav  ^a622(l)— HsQimnED  Ih- 
ffTBUcnons— Bbvbbsibu  Bbbob. 
Paragraphs  of  iDstmctions  given  and ,  ex- 
cepted to  br  the  defendant  moat  be  considered 
in  connection  with  all  of  the  instructions  given ; 
and,  unless  when  so  considered  i^rejodicial  error 
appears,  the  pBragraphs  of  the  instructions  com- 
plained of  do  not  neecssarilj  eonatitnte  rever- 
sible  error. 

S.  HouxoiDB     ^s>204  —  Dthto  Dbclaba- 

TION8— ADMISSIBILrrr. 

When  tbe  deceased  on  the  day  be  was  shot, 
and  within  a  very  few  hours  tiiereafter  (and 
who  died  the  next  day  from  the  effects  of  said 
shot),  told  a  rabbi  to  pray  fx*  bis  (deceased's) 
soul,  saying  **!  know  I  will  die,"  was  a  suf- 
ficient predicate  to  diow  that  atatements  made 
by  the  deceased  to  eucb  rabbi  as  to  how  such 
difficulty  resulting  In  his  being  shot  occurred 
were  made  under  a  sense  of  fmpending  death, 
snd  such  statements  of  tbe  deceased  are  prop- 
erly admitted  in  evidence. 

Appeal  from  District  Court,  OnA  Conn^ ; 
Earnest  B.  Hugbea.  Judge. 

Ja<A  Mathews  was  convicted  of  man- 
slaoghter  In  the  first  degree,  and  he  appeals. 
Reversed  and  remanded. 

H.  B.  Martin  and  A.  F.  Moss,  both  of  Tulsa, 
for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMil- 
lan. Asst  Atty.  Gen.,  for  tbe  Stata 


ABMSTRONO,  J.  The.  plalntlfl  In  error. 
Jack  MafhowB,  borelnaf ter  r^erred  to  as  do- . 
fendant,  was  informed  against  for  tbe  murder 
of  Sam  I^ons,  convicted  of  manslan^ter  in 
the  first  degree,  and  smtenoed  to  be  confined 
In  tbe  poiltentlary  at  HcAleater  for  a  term 
of  six  years.  Tb  reverse  tbe  Judgment  ren- 
dered be  prosecDtea  Uiis  aweaL 

The  undisputed  evidence  Is  that  tbe  defend- 
ant and  deceaaed  bad  a  disagrevnrat  about 
some  meters  that  were  In  a  rooming  boose 
purdiased  by  Ow  defuidant  from  tbe  deceas- 
ed; that  tibe  defadant  wait  to  a  fumltnro 
store  conducted  by  tbe  deceaaed  in  the  city  of 
Sapnlpa,  and  the  defendant  and  deceased  en- 
gaged In  a  quarrel,  in  which  profane  lan- 
guage was  used,  and  both  parties  became 
angry;  Ibat  tbe  defendant  left  tbe  store  and 
stopped  on  tbe  sidewalk  in  front  of  the  store; 
that  tbe  deceased  armed  Umself  with  a  |ds- 
tol  and  went  out  to  where  defoidant  waa; 
and  that  tbe  defendant  diot  the  deceued, 
from  ttie  elfecta  of  wbidi  said  shot  ttie  de- 
ceased died  tbe  following  day;  that  the  arm 
of  the  defendant,  dwrtly  before  the  homicide, 
bad  been  bn^en,  and  tliat  at  the  time  of  tbe 
bomidde  the  defendant  bad  not  recovered 
from  said  disability,  and  that  the  deceased 
was  a  larger  man  than  tbe  defeidant 

The  evidence  was  in  sharp  conflict  as  to 
what  occurred  betweeh  tbe  said  deceased  and 
defendant  wboi  they  met  on  tbe  sidewalk  in 
front  of  said  store;  there  being  evidence  on 
tiie  part  of  the  state  tending  to  show  that  im- 
mediately prior  thoreto  tbe  defendant  invited 
the  deceased  to  come  out  of  his  store,  and 
stating  what  defendant  would  do  to  htm  if 
he  came  out  on  the  sidewalk ;  that  the  de- 
ceased picked  up  a  gun  and  went  to  where 
the  defendant  was,  and  they  engaged  in  a 
difficulty  In  which  tbe  deceased  hit  the  de- 
fendant on  the  head  with  the  gun,  and  that 
the  defendant  then  shot  the  deceased;  that 
the.evid^ce  on  tbe  part  of  the  defense  tend- 
ed to  show  that  prior  to  the  homicide  tbe  de* 
fendant  bad  legal  authority  to  carry  a  pistol ; 
that  tbe  defendant  had  known  tbe  deceased 
some  eight  or  nine  years,  and  during  said 
time  their  relations  had  been  friendly  up  to 
tbe  time  of  the  hmnldde;  that  after  a  con- 
troversy with  tbe  deceased  In  his  store  the 
defendant  walked  out  of  said  store  and  stop- 
ped in  front  of  said  store,  and  the  deceased 
came  out  with  a  gun  In  his  hands,  and  with  It 
bit  the  defendant  on  tbe  bead  several  times 
end  staggered  him;  that  then  the  deceased 
turned  the  gun  around  In  bis  hand,  with  the 
barrel  pointing  toward  the  defendant,  and 
that  the  defendant,  thinking  the  deceased 
was  going  to  shoot  him,  immediately  drew  his 
pistol  and  shot  the  deceased ;  and  that  tbe 
defendant  did  not  Invite  the  deceased  to  come 
out  to  the  sidewalk  where  the  defendant  was. 

The  evidence  furttKr  shows  that  the  de> 
ceased  was  seen  in  a  hospital  at  Tulsa,  shore- 
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ly  after  be  wai  diot  by  detoidtnt,  and 
ssked  a  nbM  present  "to  pray  for  Us  ana,** 
saying  "I  know  I  am  going  to  dle»**  and  lm> 
mediately  tiiereafter  stated  Id  preseDoe  of 
aald  rabbi  and  aOuacs,  and.  In  re^Kmae  to  a 
QoeBtlon  as  to  bow  tbe  difficulty  ocenrred, 
ttiat  Mr.  Ifatfaowa  called  him  over  tbe  phoos 
and  asked  It  be  to(rii  oat  some  metvs;  fbatbe 
aald  be  did,  and  that  Mr.  Hatbewa  came  over 
to  tbe  atcHw  and  abased  him  and  called  blm  all 
kinds  of  vile  names,  and  Invited  him  outside; 
that  he  picked  op  a  gnn  and  followed  blm 
oatslde;  tbat  be  bit  the  defendant  with  tbe 
gan,  and  tb»  detendant  shot  Urn.  Tbe  de- 
fendant objected  to  the  adndB^on  of  the 
statentents  made  to  said  rabU,  and  otbiars 
upon  the  ground  tbat  a  proper  predicate  bad 
not  been  laid  showing  tbat  the  same  were 
dying  dedaratlons;  The  court  overruled  tbe 
objection,  and  tbe  defendant  excepted.  The 
defmdant  offered  to  iMwve  tf  htanadf  "that 
prior  to  the  bomidde  be  heard  from  persons 
who  claimed  to  have  seen  a  dlfflcnll^  between 
Oie  deceased  and  Dr.  Btaw^  a  phystdan  IMng 
In  the  dtr  at  Sapulpa.  that  the  deceaaed  had 
attacked  Dr.  Bone  with  a  common  ax  and  had 
ran  him  away  from  his  boose,**  and  also  offer- 
ed to  fnve  by  himself  ttiat  he  knew,  by  hav- 
ing beard  of  an  aasault  made  by  tbe  deceassd 
upon  a  msn  by  the  name  itf  8.  N.  TOrry,  a 
blacksmitii  who  Uvea  In  Tnlsa,  In  whidi 
assault  the  deceased,  by  nse  of  a  deadly 
weapon,  had  mn  Bfr.  Terry  out  of  his  bladc- 
sndth  Oxap.'*  Tbe  court  excluded  said  offered 
testimony,  and  die  dtfendant  excited. 

The  defendant  objected,  and  excepted  sev- 
wally  to  four  paragraphs  of  the  instructions 
given  the  jury  by  the  court,  which  said  para- 
graphs we  deem  unnecessary  to  set  out. 

[3]  Tbe  defendant  complains  that  the  court 
ored  in  admitting  In  erldwce,  as  dying  decla- 
ratlona,  tbe  statematts  made  by  the  de- 
ceased, after  he  was  shot,  to  said  rabbi  and 
others  as  to  bow  Uie  dlfflcolty  in  whldi  he 
was  shot  occurred,  and  insists  tlmt  a  proper 
predicate  was  not  laid  tor  same,  because  it 
was  not  shown  tbat  «ald  statwnents  were 
made  by  the  deceased  under  the  smse  of  Im- 
pending death,  and  this  ctmtentton  we  think 
not  well  takoL  fRie  statement,  "I  am  going 
to  die,"  with  the  request  to  a  rabU  that  his 
soul  be  prayed  for,  together  with  the  physical 
condition  (Mf  the  deceased  at  the  time,  and  his 
early  deaUi  thereafter  from  the  mmnd  In- 
flicted upcm  him  by  the  defendant,  diows  that 
at  the  time  said  statements  were  made  that 
the  deceased  was  under  the  soise  of  impend- 
ing death,  and  was  a  sufflcleot  predicate  for 


the  admission  of  said  statements  as  dying 
declarations,  and  tbe  court  did  not  err  in  ad- 
mitting tbe  same.  Faden  v.  Stete,  18  (XL  Or. 
585, 165  Pac.  1156;  WlUlams  States  18  Okl. 
Or.  189, 168  Pac.  279. 

[1]  The  defendant  also  eomplalns  ttiat  the 
court  committed  reversible  emnr  In  excluding 
the  offered  evidence  of  the  defendant  of  ape- 
dflc  acts  of  violence  on  the  part  of  the  de- 
ceased towards  others  than  the  defendant, 
and  with  this  contention  we  are  in  accord, 
and  think  tbat  tbe  trial  court  oranmltted 
prejudicial  error  In  excluding  the  evidence 
ottered  of  said  spedflc  acts  of  violence. 

In  Mnlkey  v.  State,  5  Okl.  Or.  76. 118  Pac 
032,  It  Is  held: 

"In  a  homicide  case,  where  the  defenpe  Is 
Justifiable  homldde  In  Mlf-defeose,  evidence  was 
offered  on  behalf  of  the  aefendant  to  prove  par- 
ticular instances  of  violence  and  quarrelsome 
conduct  on  the  part  of  tbe  deceased,  these  acts 
of  violenee  and  miaeondact  bdng  known  to  the 
defendant.  Bdd  competent  for  the  pnirese  of 
showing  the  disposition  of  the  deceased  to  be- 
come violent  without  provocation,  and  as  toid- 
ing  to  show  his  condition  of  mind,  and  vldent 
tempur  on  such  occasi<»a,  and  his  dimosldon  to 
use  deadly  weapons." 

The  holding  In  Mulkey  t.  State,  supra,  is  in 
accord  with  tbe  holding  In  Sneed  Tenitory. 
16  Okl.  641,  86  Paa  70, 8  Ann.  Oas.  854,  which 
aald  case  Is  quoted  fhnn  with  approval  In 
Mulkey  v.  State,  supra. 

[2]  We  have  carefully  considered  the  para- 
graphs of  the  Instructions  given,  and  excepted 
to  by  deCmdant,  and  are  unable  to  see  Oiat 
tbe  defendant  has  discharged  the  burdoi  tbat 
is  upon  bim  "to  clearly  point  out  error  In  any 
one  of  said  paragraphs  complained  of,  and 
support  tbe  same  with  ailment  and  au* 
thorlty."  Penn  r.  Stete.  18  OkL  Cr.  367, 164 
Pac  992.  L.  B.  A.  laiTB,  6B& 

The  paragraphs  of  the  Instructions  com- 
plained of  must  be  considered  In  connection 
with  sH  of  the  instructions  givoi ;  and,  when 
so  considered,  we  are  of  the  opinion  Uut  it 
la  not  apparent  tbat  the  giving  ot  said  para- 
graphs "has  probably  resulted  in  a  miscar- 
riage ct  Justice^  m  Injurloudy  affected  the 
snbstantlsi  rights  of  tha  defaidant"  Penn  v. 
Stete,  supra;  Nutt  t.  Stete^  8  OkL  Oc.  266, 
128  Pac.  185. 

For  the  erm  pointed  out,  tbe  Judgment  ot 
the  trial  court  is  revised,  and  the  cause  re- 
manded. 

DOYIiB^  P.  J.,  and  UATSON,  J«  ooncnr. 
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8TATB)  T.  MeLOT  et  iL 

(Snprcms  Court  of  Idaho.    Oct  8,  1919.) 

1.  GonapiucT   «=»43(8)  —  Indiothbxt  tob 

OONBFIKAOT    TO    COMMIT    KXTOBXtON  1CD8T 

NJJOt  TIOTIMa  OF  COKSPIBACT. 
An  indictment  or  information  charging  a 
conspiracy  to  commit  the  crime  of  extortion, 
tn  order  to  be  sufficient,  must  charge  that  the 
conspiracj  was  against  some  person  or  persons 
designated  by  name,  or  class  of  persona,  or  tiia 
general  pnbUe,  or  must  state  the  reaaon  vhy 
such  designation  Is  not  made. 

2.  CbIMINAI.  law  «=3l043(l>— SUFnCIEHCT  OF 
JNFOEMATXON  BEFOBE  COUBT  OH  APPEAU 

Where  defendants  daring  the  trial  objected 
to  the  introduction  of  an;  evidence  by  the  state 
because  the  infonnation  did  not  state  facts  auf- 
fldent  to  conscitnte  a  public  offense,  and  as- 
signed die  ovraroling  of  the  objection  as  error, 
the  aaffidenc7  of  the  informatiui  waa  pnq>erlj 
before  the  Supreme  Court  on  appeal*  In  view 
of  Ooaq>.  Laws,  S  TIW. 

Appeal  from  District  Ooart,  Fnmont  Omm- 
ty ;  Jamea  O.  Owlnn,  Judge. 

Darid  HcLoy  and  Ralph  Zufelt  were  con- 
victed of  conspiring  to  commit  extortion,  and 
they  appeaL  Beveraed. 

L.  Ivan  Jenam,  of  Shelley,  and  Balpb 
W.  Adair,  la  BladLfoo^  for  appellants. 

Lh  Black,  Atty.  Geo.,  and  AUred  F. 
Stone,  Aast  Atty-  Gen-,  Cor  the  State. 

BUDOK,  J.  Appellants  were  convicted  of 
conspiracy  to  commit  the  crime  of  extortion. 
This  appeal  Is  from  a  Judgment  of  cmvic- 
tlon  and  from  an  order  denying  a  motion 
for  a  new  trlaL 

Itie  charging  part  of  the  Information  upon 
which  they  were  tried  reads  as  follows: 

"Did  commit  the  crime  of  conspiracy,  com- 
mitted as  follows,  to  wit:  Did  then  and  there 
unlawfully,  wickedly  and  frandulently  conspire, 
combine,  confederate  and  agree  together  and 
with  one  Mariim  A.  Lofkln,  )tj  divers  onlaw- 
fcd  and  fraudulent  devicea  and  contrivanoea  to 
commit  a  crime,  to  wit,  extortion,  contrary  to 
the  fonn,  force  and  effect  of  the  statntea,"  etc. 

[2]  During  fba  trial,  appellants  objected 
to  the  IntroductUni  of  any  evidence  on  the 
part  of  the  state,  one  ground  of  the  objection 
b^g  tbat  the  information  did  not  state  fiicts 
saffldent  to  charge  a  public  offense^  Tbe 
action  of  the  court  overruling  the  objection 
having  been  assigned  as  error,  the  suffldeuQ 
of  the  information  Is  properly  before  ns 
a  U  I  7m 

[1]  It  is  contended  by  appellants  that,  the 
infwmation  sets  forth  no  public  offense  for 
the  reason  tbat  it  fails  to  specify  the  person 
who  was  the  object  of  the  conqiiracy  and  ex- 
tortion. 


As  will  be  obsQTved,  it  la  not  alleged  In 
the  Informatlm  Uiat  the  conspiracy  to  com- 
mit the  crime  of  extortion  was  directed 
against  any  designated  person,  or  dass  of 
parsons,  or  the  public  generally ;  nor  is  any 
reaaon  thndn  stated  why  sndi  dedgnaUw 
is  not  made.  Althou^  Qib  anidlants  may 
have  had  In  mind  a  pnxpose  to  extort  mon^. 
this  purpose  would  be  inoomplete  unless  it 
eontonplated  being  carried  out  by  the  aelec- 
tlon  of  prasons  for  victims. 

The  rule  is  vdl  settled  that  an  Indldmoit 
or  Infcvmation  charging  a  conspiracy  to  com- 
mit the  crime  of  extortion,  in  wder  to  be 
suffldent^  must  charge  that  the  conspiracy 
was  against  some  person  or  persons  designat- 
ed by  name,  or  daas  of  persona,  or  the  gai- 
eral  public,  or  must  state  tiie  reason  why 
such  deirignatloD  Is  not  made.  1  Wharixm. 
Crim.  Bt.  288;  8  664;  12  €.  J.  617; 
Oonmonwealth  t.  Andrews,  182  Blass.  263; 
State  T.  Matdealdi,  79  Wash.  201.  140  F&c. 
S78. 

It  Is  apparait,  theref<»e,  ttiat  the  Infonna- 
tlim  upon  irtilcb  appellants  were  tried  Is  In 
this  reBvect  fatally  detectlTe.  We  do  not 
wish  to  be  nnderatood  as  hddlng  that  the 
information  Is  fn  othor  respects  suffldsnt. 
Having  found  the  information  InsnfHdcnt  In 
this  respect,  it  is  unnecessary  for  us  to  dla- 
cuss  the  remaining  asHignnigits  of  error. 

Ttte  judgment  Is  reversed. 

HOBOAN,  a  J.,  and  BIOE^  J.,  concur. 


(SS  Idaho,  407> 

PIATT  v.  PIATT. 
(Supreme  Court  of  Idaho.    Sept.  80,  1919.) 

1.  DivoBCS  ^ISO,  184(10)— Evidence  must 
show  nkbvous  ubntai.  buffxbufa  fboh 
bxtbeuk  obdeltt  alleged  to  havs 
oaubed  it. 

Where  a  divorce  is  sought  on  the  ground 
of  extreme  cruel^  causing  grievous  mental 
suffering,  the  erfdenca  must  be  sufficient  to  aat- 
ItfEr  the  trial  court  tbat  the  part?  at  fault  baa 
been  guilty  of  acts  of  cruel^  which  have 
caused  grievous  mental  suffering  to  the  com- 
plaining party.  The  finding  will  not  be  dis- 
turbed unleea  the  evidence  in  support  thereof 
is  so  slight  as  to  indicate  a  want  of  good  judg- 
ment and  an  abuse  of  discretion  by  the  trial 
court 

2.  DZTOBCB  «=»127(^— CONraSSION  OB  AD- 
UBSION  OF  defendant  NOT  COBOOBORATION 
OF  pluntiff's  TESTIHONT. 

A  confession  or  admission  by  the  defendant 
in  a  divorce  case,  though  admissible,  is  not 
corroborating  evidence  of  the  testimony  of  the 
plaintiff ;  but  where,  from  the  whole  record,  it 
ia  apparent  tliat  there  Is  no  collusion  between 
the  parties,  slight  evidence  in  corroboration  of 
the  plaintiff,  adde  from  the  admiasione  of  th» 
defendant,  Is  all  that  is  required. 
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5.  DiTOBcx  ^s>29S(l)  —  C178TODT  or  innoB 

OBILDUN  8H0ni.D  BE  AWASDKD  TO  QUE  TAX- 
EST  tmXBBS  BOTH  UimT. 

In  a  diTorce  action  the  cnatody  of  the 
minor  children  of  the  marriage  ihonld  be 
awarded  to  me  of  the  parents*  onlen  the  ooort 
finds  diat  both  parrats  are  eitlier  nnflt  or 
nnaUe  to  properly  can  tor  the  children. 

4.  DtTOBOX  4=>301— Whbke  FABBim  uimT, 
CUSTODY  OF  MinOB  OHILOEBK  aiTBIl  TO  THIED 
PEBSOS  AITEB  EVIDEirCE. 

In  a  divorce  action,  where  there  are  minor 
children,  and  the  parents  are  unfit  or  unable 
to  properly  care  for  them,  the  court  must  re- 
ceive evidence  as  to  the  qualificationa  of  a  third 
person,  to  whom  it  la  proposed  to  award  the 
costody  of  the  children. 

6.  DiVOBCB  «=»810— CotTBX  OAIVnOT  BEQ17IBE 
nJFFOBT  or  OHILDBEN  ATTBB  UAtOmT. 

la  a  divorce  action,  tlie  court  has  no  power 
to  require  payment  of  funds  for  the  support 
and  maintenance  of  children  of  the  marriage 
afta  they  attain  their  majority. 

Iforgan,  O.  J.,  disseoting. 

Appeal  from  District  Court,  Clearwater 
Goonty;  Edgar  G.  Steele^  Judge. 

Action  for  dirorce  by  Florence  Piatt 
against  Edward  I.  Piatt.  Judgment  for 
plaintiff,  with  award  of  certain  sums  In  set- 
tlement of  property  rights  and  for  support  of 
minor  children,  and  awarding  tbetr  costody 
to  tbelr  maternal  grandfather,  and  defendant 
appals.  Judgment  granting  a  divorce  and 
settling  property  rights  affirmed,  and  the 
award  of  the  costody  reversed,  and  'cause  re- 
manded, with  directions,  and  order  as  to 
payments  for  support  to  be  modified  In  dts- 
cretion  of  the  court  below. 

Clay  McNamee,  of  Lewistcn,  for  app^nt 
S.  O.  TannablU,  of  Lewlstm,  for  respond- 
ent. 


RICE,  J.  In  this  case  respondent  was 
granted  a  dirorce  from  appellant  upon  the 
ground  of  extreme  cruelty,  and  as  incidental 
relief  was  awarded  the  sum  of  $1,600,  to  be 
paid  by  appellant  In  full  settlement  of  the 
property  rights.  The  decree  also  required  ap- 
pellant to  pay  the  sum  of  $30  per  month  for 
the  support;  care,  and  maintenance  of  the 
two  minor  female  dilldren,  issue  of  the  mar- 
riage; payment  of  such  sums  to  begin  Octo- 
ber 1,  1S18,  and  continue  until  each  of  said 
children  shall  arrive  at  the  ase  of  21  years, 
or  until  the  farther  order  of  the  court  The 
care,  custody,  and  control  of  the  children, 
aged  9  .and  7  years,  respectively,  was  award- 
ed to  R.  L.  Blevlns,  their  grandfather,  father 
of  respondent  The  decree  also  ctmtalned 
certain  directions  which  were  to  control  the 
grandfather  In  the  matter  of  the  education 


of  the  children,  and  In  exercising  his  right  to 
their  custody. 

[1]  Appellant  attacks  certain  findings  and 
conclusions  of  the  court  on  the  ground  that 
there  was  not  sufficient  evidence  in  the  case 
to  warrant  the  court  in  finding  that  respond- 
ent had  suffered  cruel  or  inhuman  treatment 
from  appellant  Respondoit  alleged  In  her 
complaint  that  the  acts  of  cruelty  complained 
of  caused  her  to  experience  grievous  mental 
suffering.  This  assignment  of  error  must  be 
considered  with  reference  tx>  the  following 
sections  of  our  statute: 

G.  L.  I  2049:  "Extreme  cruelty  is  the  inflic- 
tion of  grievous  bodily  injury  or  grievous  mental 
suffering  upon  the  other  by  one  party  to  the 

marriage." 

0.  L.  I  2061:  '^o  divorce  can  be  granted 
upon  the  default  of  the  defendant  or  upon  the 
nncorroborated  statement  admission  or  testi- 
mony of  the  parties.  •  •  •  ** 


It  Is  not  necessary  to  summarize  the  tes- 
timony as  it  appears  in  the  record.  Suffice  it 
to  say  that  much  of  the  testimony  of  respond* 
ent  herself  as  to  the  specific  acts  of  cmeltr 
complained  of  is  Indirect  This  Is  true,  also, 
with  reference  to  the  effect  of  the  acts  com- 
plained of ;  that  is,  as  to  whether  they  caus- 
ed her  to  experience  grievous  mental  suffer. 
Ing.  As  to  whether  or  not  the  ccmduct  of  ap- 
pellant caused  respondent  grievous  mental 
suffering  must  for  the  most  part,  on  the  rec- 
ord in  this  case,  be  inferred  from  the  evi- 
dence. 

There  is  but  slight  corroboration  of  re* 
spondent's  testimony,  either  as  to  any  specif 
Ic  acts  of  allied  cruelty,  or  as  to  their  effect 
upon  respondent.  There  was  testimony  as  to 
certain  admissions  made  by  appellant  to  the 
effect  that  he  had  accused  respondent  of  Infi- 
delity to  him.  The  proof,  however,  of  the  ad- 
mission of  ap[>e!lant.  Is  not  corroboration 
witbtn  the  meaning  of  the  statute.  Under 
the  terms  of  the  statute,  a  defendant's  admis- 
sion In  court  la  not  of  itself  corroborating 
testimony,  and  proof  of  bis  admission  out  of 
court  Is  entitled  to  no  greater  weight  than  If 
the  admissions  were  made  directly  In  the  pro- 
ceedings. The  purpose  of  the  statute  requir- 
ing corroboration  Is  to  protect  the  courts 
from  collusion  between  the  parties.  Andrews 
V.  Andrews,  120  Cal.  184,  52  Pac.  298; 
Blanchard  v.  Blanchard,  10  Cal.  203, 101  Pac. 
B36 ;  MacDonald  v.  MacDonald,  156  Cal.  66S, 
102  Pac.  927,  26  L.  R.  A.  (N.  S.)  45 ;  Tuttl* 
T.  Tuttle,  21  N.  D.  603,  131  N.  W.  46a  Ann. 
Cas.  1913B,  1. 

[2]  Proof  of  the  admission  of  defendant  Is 
properly  received  In  evidence  (Baker  v.  Bak- 
er, 13  Cal.  87),  and  where  from  the  whole  rec- 
ord it  is  apparent  that  there  is  no  collusion 
between  the  parties,  and  proof  Is  made  of  ad- 
missions of  misconduct  on  the  part  of  defend- 
ant slight  evidence  in  corroboration  of  plain- 
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tUf,  adde  from  the  admlssloiis  of  defendant, 
la  all  tbat  ia  required.  -  Tattle  t.  Tuttle,  su- 
pra ;  MacDonald  v.  MacDonaid,  supra. 

I  think  thm  Is  In  the  record  some  corrol> 
oratlott  within  the  role  laid  down  In  De- 
Gloedt  V.  De  Cloedt,  24  Idaho,  277.  138  Pac. 
664,  and  Donaldson  t.  Donaldson,  81  Idaho, 
180,  170  Pac.  04,  and  the  cases  above  dted ; 
and  the  evidence,  though  not  as  CMivlncing 
as  It  Is  In  many  cases,  la  sufficient  to  warrant 
the  trial  court,  who  heard  the  evidence  and 
observed  the  demeanor  of  the  parties  and  the 
witnesses  on  the  stand.  In  finding  as  a  fact 
that  appellant  was  guilty  of  acts  of  cruelty 
which  caused  respondent  grievous  mental  suf- 
fering. 

In  such  cases  this  court  will  not  disturb 
the  findings,  where  it  is  not  apparent  that 
the  evidence  In  support  thereof  la  ao  slight 
as  to  Indicate  a  want  of  ordinary  good  Judg- 
ment and  an  abuse  of  dlscretlw  by  the  trial 
court  De  Cloedt  v.  De  Oloedt,  supra ;  Don- 
aldson V.  Donaldson,  supra;  UacD<mald  v. 
MacDonald,  supra. 

[3-S]  Appellant  assigns  as  error  that  por- 
tion of  the  decree  awardliv  the  custody  of 
the  children  to  K.  L.  Blevlns,  their  grand- 
father, a  L.  1  2668,  reads  is  foUowa: 

**In  an  action  for  divores  the  court  may,  be- 
fore or  after  Judgment  ^ve  aoeb  direction 
for  the  eostody,  care  and  educatltm  of  the 
children  ol  the  marriage  as  may  seem  neces- 
sary or  proper,  and  may  at  any  time  vacate 
or  modify  the  same." 


While  this  statute  la  very  broad  In  its 
terms,  we  think  the  discretion  thereby  con- 
ferred upon  the  trial  court  must  be  exercised 
with  due  regard,  both  to  the  well-being  of  the 
children  of  the  marriage  and  the  rights  of 
the  parents.  The  rights  of  a  parent  to  the 
care,  custody,  and  control  of  his  child  Is  a 
natural  right,  and  is  recognised  by  our  stat- 
utes. C.  L>  S  2699a,  being  one  of  tile  sections 
of  the  statute  contained  In  the  chapter  enti- 
tled "Parent  and  Child,"  la  as  follows: 

"The  father  and  mother  of  a  Intimate  un- 
nurried  minor  child  are  equally  entitled  to  its 
custody,  serrirai  and  earnings.  If  dther  tiie 
fsther  or  mother  be  dead  or  be  unable  or  re- 
fuse to  take  the  custody  or  has  abandoned  hia 
or  her  faml^.  the  other  Is  enUtlad  to  the  cbUd'a 
custody,  servloea  and  eamii^'' 


It  Is  sometimes  said  that  the  welfare  of 
the  child  Is  the  only  matter  for  considera- 
tion in  making  an  order  for  Its  custody,  but 
we  think  this  expression  Is  only  qnalifiedly 
true.  The  welfare  of  the  child  Is  perhaps  of 
paramount  importance,  but  it  Is  not  the  only 
matter  to  be  considered  In  determining  to 
whom  the  custody  of  the  child  should  be  giv- 
en. Norval  V.  Zinsmaster,  67  Neb.  158,  77 
N.  W.  873»  78  A0k  at.  Bap.  QOOi  In  a  dtvoroe 


action,  Uie  custody  of  the  children  should  be 
awarded  to  one  or  both  of  the  parents,  un- 
less it  be  afflrmattiely  shown  that  both  par- 
ents are  unfit  to  have  sndk  care  or  custody, 
or  that  they  are  unable  to  properly  maintain 
ttaem  and  inroride  for  their  proper  training 
and  education.  Ordinarily  poverty  of  a  par- 
ent is  not  a  snfflelait  reason  for  depriving 
him  of  the  custody  of  -  his  <Ai3A.  In  the  case 
of  Barnes  v.  Long,  54  Or,  548,  104  Pac.  296, 
25  L.  B.  A.  (M.  S.)  172,  21  Ann.  Cas.  465,  it  Is 
said: 

**0f  course,  the  coart  in  the  interest  of  the 
child  may  taike  It  from  the  parents  and  make 
other  provislona  for  It,  but  there  must  be  aome 
good  eauat  for  so  doing." 

See.  also,  Olarke  t.  L^on,  82  Neb.  629.  118 ' 
N.  W.  472,  ao  U  B.  A.  (N.  &)  171;  Horin  v. 
Horln,  66  Wash.  812, 119  Pae.  745,  87  B.  A. 
(N.  8.)  rarrar  v.  Farrar,  75  Iowa,  125, 
89  N.  W.  226;  ntch  T.  ComeU,  1  Sawyer, 
156,  at  page  169,  Fed.  Cas.  No.  4,834.  Some 
of  the  cases  above  cited  were  habeas  corpus 
proceedings,  trat  the  principles  laid  down 
should  govern  the  actitm  of  courts  In  award- 
lug  the  eostody.  of  children  in  divorce  pro- 
ceedings. 

In  this  case  the  court  found  that  B.  I* 
Blevlns,  grandfather  of  the  said  minor  chil- 
dren. Is  a  fit  and  proper  person  to  have  the 
care,  custody,  and  control  of  the  said  minor 
children.  Marie  Piatt  and  Edna  Piatt,  and 
that  It  Is  to  the  best  interest  of  the  said  mi- 
nor children  that  their  eostody,  care,  and 
control  be  awarded  to  said  R.  L.  Blevins. 
There  is  do  other  finding  on  which  the  decree 
awarding  the  custody  of  the  children  is  baa- 
ed. In  our  opinion,  this  finding  of  the  court 
Is  not  sufficient  to  justify  a  decree  awarding 
the  custody  of  the  children  to  their  grand- 
father. In  addition  to  this  finding,  the  court 
must,  before  making  such  an  order,  also  find 
as  a  fact,  based  upon  sufficient  evidence,  that 
the  parents  are  unfit  persons  to  have  the  cus- 
tody and  control  of  the  children,  or  on  ac- 
count of  the  circumstances  surrounding  them 
they  are  unable  to  give  proper  care,  nurture, 
and  training  to  the  minor  children. 

It  la  to  be  noted  In  this  case,  also,  that  al- 
though the  court  found  that  B.  Ia  Blevins 
was  a  fit  and  proper  person  to  have  the  care 
and  custody  of  the  children,  no  evidence 
whatever  Is  contained  in  the  record  upon 
which  the  finding  was  based.  Before  the 
court  Is  Justified  In  taking  the  children  from 
the  parents,  and  awarding  them  to  a  third 
person,  not  only  must  It  find  that  the  parents 
are  unfit  or  unable  to  properly  care  for  the 
children,  but  the  fitness  of  the  person  to 
whom  It  IB  proposed  to  grant  their  custody 
and  care  must  be  the  subject  of  inquiry  In 
the  action,  founded  upon  proper  pleadings. 
In  order  that  either  parent  may  Introduce  evt 
deuce,  if  any  he  has,  touching  the  qualiflca- 
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tlons,  or  otherwise,  of  such  perscm  for  tbe 
ezecQtioD  of  hU  trust  Althongli  parents 
may  be  onflt  or  unable  to  care  for  their  own 
children,  they  may  still  have  an  Interest  In 
their  welfare,  and  the  environment  in  which 
they  may  be  placed,  and  they  have  a  right  to 
be  heard  before  the  final  award  la  nwde.  It 
is  their  right  that  the  chlldr^  shall  be  plac- 
ed in  sttch  a  home,  and  surrounded  by  mch 
Influences,  that  they  shall  not  be  unnecessa- 
rily estranged  from  their  parents,  bnt,  on  the 
contrary,  that  the  parents  shall  receive  all 
the  regard  and  respect  of  their  children  whidi 
it  is  possible  for  them  to  obtain  under  snch 
unfortunate  drcnmstancoL  Farrar  t.  Far- 
nr,  snpra. 

AnwlUut  also  qieclflea  as  error  Qie  action 
«r  the  court  In  awarding  allmtHiy  to  tbe  wife 
and  proTldittg  for  the  payment  vt  $80  per 
month  for  the  maintenance  of  the  children 
nntll  they  are  21  years  of  age.  Prom  an  ex- 
amination of  the  ncotA,  we  are  not  prepared 
to  say  that  tbe  court  abnaed  its  discretion  In 
ttie  mattCT  ot  adjusting  the  property  rights 
between  appellant  and  respondent ;  bnt  in  the 
matter  of  providing  maintenance  for  the  chil- 
dren the  i>ower  of  the  court  ends  upon  their 
attaining  their  majority.  Fitch  v.  Cornell, 
snpra,  1  Sawyer  at  page  169,  Fed.  Cas.  No. 
4,834;  Peck  on  Domestic  Relations,  p.  240. 
Under  onr  statutes,  females  attain  their  ma- 
jority at  18  years  of  age.  O.  L.  I  2601. 

Hie  judgment  of  the  court  below,  awarding 
raomident  a  decree  of  dinnce  from  appel- 
lant and  settling  the  property  rl^ta,  la  af- 
firmed. That  portion  of  the  decree  awarding 
tlie  custody  of  the  minor  diUdrm  to  B.  Lk 
Blevins  is  reversed,  and  the  cause  rananded, 
with  directions  to  the  trial  court  to  take  fur- 
ther proceedings  In  accordance  with  the  views 
expressed,  and  the  order  relative  to 
the  payments  required  of  appellant  for  the 
Bnm>ort  of  the  children  may  be  ' modified,  in 
the  discretion  of  the  court,  to  correspond 
with  its  OTder  for  their  dispoaitlon.  Coats 
awarded  to  respondent. 

BCDOB,  J.,  otmcon. 

UOROAN,  G.  J.  (dlsaentinsd'  I  am  in  ac- 
cord with  the  rules  of  law  announced  in  the 
foregoing  opinion,  but  am  unable,  by  a  very 
thorough  search  of  the  record,  to  find  any 
evidence  corroborating  the  testimony  of  re- 
spondent, nor  any  testimony  which  amounts 
to  proof  of  an  admission  by  appellant  that  he 
accused  respondent  of  infidelity  to  him.  The 
Judgment  of  the  trial  court  should  be  revers- 
ed, because  it  Is  based  upon  the  uncorroborat- 
ed testimony  of  respondent,  which  testimony 
la  Insufflclent,  when  measured  by  the  provi- 
sion of  C.  U  i  2661,  quoted  in  the  majority 
opinion. 
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Ca  Idaho,  4») 
T.  ASKJfiW. 
(Snpreme  Court  of  Idaho.   Oct  U,  1919.) 

1.  HoiaoiDK  «=»127  —  IifTouuTioN  suvn- 

CnXlfT  TO  OBABOX  HUKDEB. 

An  Infonnatioii  in  a  criminal  action,  charp 
ing  that  the  defendant  "did  thai  and  ttum  will- 
fnlly.  unlewfollT,  feltHdonsly,  and  with  premad- 
ttatlon  and  malice  aforethoo^t  kill  and  moider 
one  George  T.  Porks,  a  human  being,"  Is  soffl- 
dant  to  chaw  ^  crime  of  murder. 

2.  Omxxcwxl  uw  «9»1160(;9  —  On  tsbdioi 
suppobtbd  bt  sriDBifcn,  judomhit  wm. 
iroT  Bs  BEvnsBn. 

Where  there  is  ■utwtandal  evidence  to  mp* 
port  the  verdict,  the  judgment  based  thereon 
will  not  be  reversed  on  appeaL 
8.  OanonAx.  uw  «S91188(4)— Ebbob  zn  xz- 

OLtTSIOM  or  BVIDENCB  HOI  PBEJUDICUI.  TO 

ACCUSED  HAUCLESS. 

Though  the  action  of  the  trial  court  in  sus- 
taining objection  to  a  question  asked  a  witness 
on  croaa-examination  Is  erroneous,  the  judgment 
will  not  for  that  reason  be  reversed,  where  it 
appears  that  the  action  of  the  court  did  not  prej- 
udice the  substantial  rights  of  appellant 

4.  Wttnesseb  «=sS80<1)— Statdtobt  lOETHOn 
or  lUFEACHMENT  UU8T  BE  FOLLOWEO. 

The  statutory  method  of  impeaching  a  wlt- 
nesB  must  be  followed. 

5.  WriNKSSEs  «s=9370(l),  874(1)  —  Rblationb 
or  wirnsss  towabo  dbrhoaht  abd  ttn 

TIOTm  HAT  BB  SHOWN. 

In  a  criminal  ease  it  is  proper  to  show  the 
relations  of  a  witness  witti,  or  his  feelings  to- 
ward, a  defendant  w  the  rictlm  of  the  aUegad 
crime,  or  the  prosecuting  witness;  and  the  in- 
quiry may  extend  to  particular  facts  showing 
witness*  hostility  toward,  or  his  bias  or  preju- 
dice for  or  agahist,  sndi  persons. 

&  Cbzmxrai.  uw  ^=>656(2)— Rbmasks  of  TBI- 

AL  OOUBT  NOT  OBJBCTIOHABU  AS  HTVASIOK 
or  PBOTZBOB  or  J1TBT. 

In  a  trial  of  several  for  homicide^  wha«  eri- 
denoe  was  admitted  as  to  appdlanf  s  purchase 
of  a  revolver  and  as  to  his  -conversatim  with 
another  with  reference  thereto,  the  court's  re- 
mark, In  ruling  on  defendants*  motion  that  tes- 
timony be  not  considered,  except  as  agalust  ap- 
pellant that  purchase  might  stand  as  relating 
to  gnilt.or  innocence  of  all  the  defendants,  was 
not  objectionable  as  suggesting  that  an  infer- 
ence should  be  drawn  from  the  evidence. 

Appeal  from  District  Court  Jefferson 
Connty ;  BdwBid  A.  Walters,  Judga 

George  Askew  and  others  were  Jointly 
charged  with  murder.  Tbe  other  defendants 
were  acquitted,  and  tbe  named  defoidant  was 
convicted  of  voluntary  manslau^ter.  From 
the  Judgment,  and  an  order  daiying  his  mo- 
tlcm  for  a  new  trial,  be  appeals.  Affirmed. 

Perky  &  Brinck,  of  Boise,  and  Arthur  W. 
Holden,  of  Idaho  Falls,  for  appellant 

Roy  I*  Black,  Atty.  Gen.,  Alfred  F.  Stone, 
Asst.  Atty.  Gen.,  and  A.  C.  Cordon,  Pros. 
Atty.,  of  Blgby,  fOr  the  State. 


«s>For  othw  eases  ass  saai*  to^  and  KET-NUUBBR  la  all  Kv-Numbsrad  Dlsasts  and  Ind«Lss 
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BICE,  J.  B7  the  information  In  this  case 
the  appellant  was  charged  with  the  crime  of 
murder,  committed  Jointly  with  his  son,  Al- 
bert W.  Askew,  and  his  daughter,  Mary  A. 
Parks.  The  Jury  which  tried  the  case  return- 
ed a  Tordict  acquitting  the  son  and  daughter 
of  appellant,  and  flnding  appellant  gnllt?  of 
the  crime  of  Ttdnntary  manslaughter.  From 
the  Judgmmt  of  conviction,  and  from  the  or- 
der of  the  conrt  OTerrultng  appellant's  motion 
tor  a  new  trial,  this  appeal  Is  taken. 

[1]  It  is  cont«ided  that  the  Information, 
which  la  similar  In  form  to  that  upheld  by 
this  court  in  the  case  of  State  r.  liundhlgfa, 
30  Idaho,  365,  164  Pac.  690,  la  Insnfficlent,  In 
that  It  falls  to  state  facts  constituting  a  pub- 
lic offensew  We  are  urged  to  reconsider  the 
qnestion  of  the  sufficiency  of  the  information. 

information  in  this  case  differs  frcan  that 
under  consideration  In  the  Lundhlgh  Case,  in 
that  in  the  instant  case  the  Information 
charges  that  the  crime  was  committed  with 
premeditation.  After  a  reconsideration  of 
the  matter  Involved,  and  a  careful  considera- 
tion of  the  authorities  relied  upon  by  appel- 
lant in  his  brief,  we  are  constrained  to  ad- 
here to  the  role  announced  by  the  majority  of 
the  court  In  the  Lundhlgh  Case. 

It  is  insisted  further  that  the  evidence 
shows  that  appellant  acted  solely  In  self-de- 
fense when  he  shot  the  deceased,  and  there- 
fore falls  to  show  that  he  was  guilty  of  the 
crime  of  voluntary  manslaughter,  or  of  any 
crime.  The  deceased  was  killed  In  a  room  In 
a  dwelling  house.  The  only  eyewitnesses  to 
the  killing  were  the  three  defendants  in  the 
case.  Two  other  persons  were  In  an  adjoin- 
ing room  in  the  house  at  the  time,  and  testi- 
fied at  the  triaL  There  seems  to  be  no  neces- 
sity for  red  ting  at  length  the  testimony  of 
the  witnesses  as  to  the  facts  and  circum- 
stances connected  with  the  killing.  The  Jury 
was  entitled  to  consider  all  the  facts  and  cir- 
cumstances testiaed  to  by  other  witnesses  in 
the  case  In  connection  with  the  narrative  giv- 
en by  appellant  on  the  stand,  and  when  all 
the  testimony  Is  considered  there  la  substan- 
tial evidence  In  the  record  to  sustain  the  ver- 
dict of  the  jury. 

The  same  question  was  presrated  to  the 
trial  conrt  in  considering  Uie  motion  for  a 
new  trial.  The  trial  court  has  greater  lati- 
tude In  its  consideration  of  the  weight  and 
sufficiency  of  the  evidence,  when  the  ques- 
tion is  raised  on  motion  for  a  new  trial,  than 
has  this  court  when  the  matter  Is  presented 
on  an  appeal  from  the  judgment,  or  from  an 
order  overruling  motion  for  a  new  trial. 

12]  Where  there  Is  substantial  evidence  to 
support  the  verdict  and  judgment,  tlie  appel- 
late court  will  not  reverse  the  judgment. 
State  V.  Steen,  29  Idaho,  337.  158  Pac.  499. 
The  deceased  was  the  husband  of  the  defeud- 
aut,  Mary  Parks.  It  api)ears  tliat  he  had 
leased  the  premises  which  had  been  occupied 
by  himself  and  wife,  Including  the  dwelling 


house,  to  one  J.  W.  Cromwell;  that  on  the 
forenoon  of  the  day  on  whldi  the  killing  oc- 
curred Cromwell  came  to  the  dwelling  hous^ 
bringing  his  household  furniture,  tor  the  pur- 
pose of  moving  Into  the  dwelling  house ;  that 
an  altercation  arose  between  the  deceased 
and  his  wife,  Mary  Parks,  she  demanding 
that  Cromwell  refrain  from  bringing  his  fur- 
niture Into  the  house,  and  the  deceased  or- 
dering him  to  bring  the  furniture  in.  Crom- 
well was  a  witness  In  the  case,  and  testified 
as  to  the  difficulty  that  occurred  between  the 
husband  and  the  wife  at  that  time.  Appel- 
lant assigns  as  error  the  action  of  the  conrt 
In  sustaining  the  state's  objection  to  the  fol- 
lowing questions  asked  witness  Cromwell  on 
cross-examination : 

"Q.  Now,  in  the  light  of  tiiat  controversy  be- 
tween the  husband  and  wife,  you  chose  to  take 
the  side  of  the  husband  and  move  in  against  her 
will.    Is  not  that  correct? 

"Q.  And  you  willingly  obeyed  them,  did  yon 
not?" 

The  last  question  referred  to  orders  by  the 
deceased  to  the  witness  to  move  in. 

[5]  In  a  criminal  case.  It  is  proper  to  show 
the  relations  of  a  witness  with,  or  his  feeling 
toward,  a  defendant,  or  the  victim  of  the  al- 
leged crime,  or  the  prosecuting  witness,  and 
the  inquiry  may  extend  to  particular  facts 
tending  to  show  his  hostility  toward,  or  his 
bias  or  prejudice  for  or  against,  such  persons. 
40  Cyc.  2667. 

[3]  But  the  action  of  the  court  in  sustain- 
ing the  objections  to  these  questions  was  not 
prejudicial  to  appellant.  The  witness  else- 
where In  his  testimony  stated  that  be  was  on 
friendly  terms  with  deceased  all  the  time.  It 
appearing  that  the  erroneous  action  of  the 
court  did  not  prejudice  the  substantial  rights 
of  appellant,  the  Judgment  will  not  for  that 
reason  be  reversed.  C  L.  S  S070;  State  v, 
Gruber,  19  Idaho,  692,  116  Pac.  1 ;  State  v. 
Moon,  20  IdahOk  202,  U7  Pac.  7S7,  Ann.  CaSL 
1913A.  724- 

Appellant  assigns  as  error  the  action  of  the 
court  In  sustaining  the  state's  objection  to  the 
following  question  asked  witness  George 
Cromwell  on  cross-examination: 

"Q.  And  during  that  conversation,  that  she 
was  asking  to  come  there  and  make  her  home, 
did  Mr.  Parks  tell  her  that  he  had  made  any  pro- 
vision toT  her  support  or  support  of  her  chil- 
dren?" 

Tlie  materiality  of  the  evidence  sought  to 
be  elicited  Is  not  apparent  as  against  appel- 
lant. The  evidence  In  the  case  clearly  shows 
the  attitude  of  the  wife,  both  with  relation 
to  her  husband  and  to  her  former  home. 
Prejudicial  error  is  not  shown. 

(6]  Testimony  was  admitted  with  refers 
ence  to  the  purchase  by  nppellnnt  of  a  revolv- 
er, and  also  concerning  a  conversation  be- 
tween appellant  and  another  party  with  ref- 
erence thereta    On  behalf  of  defendants, 
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counsel  moTed  that  the  testimony  be  not  con- 
sidered, acept  as  against  appellant  In  rul- 
ing oo  this  motion,  the  court  said: 

"The  motion  wfll  be  denied  as  to  Uu  por- 
ch ase  of  the  rerolyer.  That  will  be  penoltted 
to  stand  In  the  case  as  testimony  In  rdation 
to  tiie  Ingnhr  as  to  the  gnilt  or  Innocence  of 
an  tiis  defendants  at  tiw  present  ttme," 

E/xceptlon  was  taken  to  the  remarks  of  the 
court.  We  think,  bowerer,  that  the  remarks 
of  the  court  are  not  subject  to  the  criticism 
that  the  conrt  was  suggesting  that  an  Infer- 
eoce  should  be  drawn  from  the  evidence,  or 
that  the  conrt  IsTaded  the  province  of  the 
Jary.   The  exception  la  without  merit 

[4]  The  court  sustained  objections  to  the 
following  questions  asked  on  cross-examina- 
tion of  one  of  the  witnesses  for  the  state: 

How  many  criminal  caaes  hSTe  yon  been 
a  witness  In,  in  the  last  year!" 

"Q.  Have  you  been  in  the  habit  of  testifying 
In  criminal  cases  here?" 

Hie  objections  were  to  the  tffMt  that  the 
qaestlons  were  Incompetoit  and  bnmaterial 
and  not  proper  croaB-fficaminatlon.  No  error 
was  committed  by  the  court  In  refusing  to 
pvmlt  the  wltneas  to  maamie  these  qnestlons. 
They  were  dearly  ImmaterlaL  The  statute 
points  ont  laie  method  oi  inqwachlng  a  wit- 
ness, and  the  statutory  method  most  be  fol- 
lowed. Laronte  t.  Davidson,  H  Idaho^  644, 
17B  Pac.  688;  Boeck  r.  Boecfc,  29  Idaho,  68», 
101  Pac.  676. 

Finding  no  rerondble  error  Id  the  record, 
the  Judgment  will  he  affirmed. 

■  BUDGE,  J.,  ooncnn. 

HOBOAN,  O.  J,  (concurring).  My  cvliilon 
as  to  the  sufficiency  of  such  an  information 
as  is  here  under  conslderatkm  has  not  been 
dianged  slnca  It  was  expressed  In  State  t. 
liOttdhUEh,  SO  Idaho.  319,  164  Pac.  60a  Tba 
decision  In  that  caee^  rendered  according  to 
the  views  of  the  majori^  of  the  court  an- 
nonnoee  the  law  ot  this  state  as  It  now  is,  and 
will  continue  to  be  nntll  that  portkm  of  the 
case  is  overruled,  or  until  we  have  some  leg- 
islation uptm  the  subject 

I  am  In  accord  with  the  foregoing  opinion 
upon  the  other  points  discussed,  and  there- 
fore ooncor. 


(32  Idalio,  420) 

PEDBRSBN  T.  HOOBXL 

(Supreme  Court  of  Idaho.   Oct  1, 1019.) 

1.  Appeal  and  sebob  ®=39660(2)  —  Mattebs 

NOT  BAISBD  below  NOT  CONSIDBBXD  on  SUO- 
OESTION  OF  DIUinUTIOIT  OT  BECOBD. 

Matters  not  properly  a  part  of  the  judg- 
ment roll  or  of  a  bill  of  exceptioDs  duly  settled, 
and  which  were  not  raised  In  the  lower  court  or 
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considered  there,  wIB  not  be  eonridered  am  ap- 
peal when  brought  up  on  a  suggestifm  of  diminu- 
tion of  the  record. 

2.  Convre  «cs>S6  —  Judgubnt  «»497(1)  — 

jTTBIBDICnON  C0iroi.TT8ITS  AOAHTBT  BBOrTAZ. 
IN  FINDINOS  SHOWING  C0IJ.ATBSAI.  ATTACK. 

Where  there  Is  nothing  In  the  record  to  In- 
dicate f'n  absence  of  jurisdiction  In  the  district 
court  such  jurisdiction  will  be  presumed,  and 
recitals  in  the  findings  of  that  court  showing 
Jurisdiction  ate  condusive  against  a  collateral 
attack. 

5.  Afpkai.  and  xbbob  ^»641— Appeal  isov 

DENIAL  or  UOTIONS  DI8UIB8ED  WHEBE  HO 
SHOWING  AS  TO  PAPERS  CONBIDEBED  OH 
HKABINO. 

Where  appeals  are  taken  from  an  order  de- 
nying motion  for  judgment  notwithstanding  the 
verdict  and  from  an  order  denying  motion  for  a 
new  trial,  and  the  record  contains  no  certificate 
showing  what  papers  were  submitted  to  (he  trial 
Judge  and  used  by  Um  on  the  hearing  ci  audi 
motions,  said  appeals  win  be  dismissed. 

4.  JUKT  <8=>19(7-%)  —  WiLM  ^222  —  On 
CONTEST  BIGHT  TO  JUBT  ON  DEMAND  IT  AU- 
THOBIZED  BT  STATUTE. 

A  proceeding  to  contest  the  probate  of  a  will 
is  in  its  nature  eqnitaUe,  but  the  parties  to  such 
proceeding  have  the  right  to  demand  a  Jury  if 
authorized  by  statute. 

6.  Trial  ^3»346,  366— Objection  to  tbbdiov 
OH  SPKOUL  uranaoeATOBT  mrn  sb  takeh 
OH  na  bbhditzoh. 

Objectton  to  Irr^nlarity  or  Infonnality  In  a 
nrdiet  or  qwdal  interzogatoiy  nnat  be  taken 
at  Ita  rendititm  and  beftve  tiie  Jury  is  discharg- 
ed ;  otherwise,  such  objection  will  be  deemed  to 
have  been  waived. 

6.  WILLS  «a>400  —  BVIDXHOB  IHSCmCIBHT 
TO  AUTBOam  PBOSAn  OW  OLOGKifHIO 
WILL. 

BvideBoe  on  behalf  of  appellant  examined, 
and  Mi  insufficient  to  Justify  dlsturUng  the 
verdicA  of  the  jury  and  ffiidlngs  of  the  lower 
court 

7.  Appeal  and  kbsob  ^9710D— WmrEssEa 
^»240(2)— Allowahcx  or  lxadiho  qusb- 
VI0H8  iif  DiscBsnoir  or  nuju.  coust. 

The  allowance  of  leading  questions  In  tiie 
examination  of  a  witness  is  a  matter  in  the  dia- 
cretion  of  the  trial  court,  and  such  action  on 
its  part  will  not  be  diBturt>ed  unless  an  abase 
ot  discretion  la  shown. 

Appeal  from  District  Courts  Oanyon  Goiib> 
ty;  Ed.  U  Bryan,  Judge. 

Proceeding  by  PrlsclUa  Moore  for  the  pro- 
bate of  an  olographic  wilt  and  a  lost  olograph- 
ic codicil  thereto  of  Henry  T.  Shaw,  de- 
ceased, contested  by  Marrletta  Pederseu. 
Win  and  lost  codicil  admitted  to  probate, 
with  an  order  revoking  letters  theretofore 
granted  to  contestant  as  administratrix,  ahd 
from  a  judgment  of  the  district  court  on  con- 
testant's appeal  and  ui>on  a  trial  de  novo, 
reversing  the  order  of  the  probate  court,  and 
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from  orders  denj'lng^  moHons  for  jndement 
notwithstanding  the  verdict  and  for  a  new 
trial,  proimnent  appeals.  Hotlon  to  dismiss 
appeal  d^ed,  appeal  from  orders  dUunlased. 
and  Jadgmeut  affirmed. 

Flnley  Uonroe,  of  Bhnmett;  and  Scatter- 
day  ft  Tan  Dayn,  of  Caldwell,  for  appelant 

B.  B.  Haynes,  of  Payefle,  and  W.  A.  Stone 
and  Eustace  ft  aroome^  all  vt  CaUwell,  for 
reepondent. 

BEDDOCH,  District  Jndga  Henry  T. 
Shaw  died  on  December  6,  1913,  In  Canyon 
county,  Idobo,  leaving  estate  tbereln.  In 
July,  1904,  the  deceased  executed  an  olo- 
graphic will  in  favor  of  appellant  and  others, 
which  was  revoked  by  bis  sobsequent  mar- 
riage to  the  respondent  on  June  11,  190S. 
Shortly  after  decedent's  death,  M,  F.  Albert 
and  hl8^wldow  (Marrietta  Shaw)  were  duly 
appointed  administrators  of  his  estate.  On 
Fdftmary  28, 191S,  appellant  filed  In  the  pro- 
bate court  of  Oanyon  county  a  petition  for 
the  probate  of  the  wlU  made  In  Jnly,  190^ 
whlcb  appellant  ctmtoida  was  rerlved  a 
lost  olographic  oodldl  executed  subsequent 
to  decedent's  marriage.  ReapoideDt  filed  ob- 
jections to  the  probate  of  said  wiU  and  lost 
codicil,  and  aiq;)ellant  filed  answer  thereta 
After  a  hearing  had  thereon,  the  prol»te 
court  adndttod  the  will  ai^  lost  codicil  to 
probate  and  issued  an  order  revoking  the 
letters  of  administration  theretofore  grant- 
ed. Bespondent  appealed  to  the  district 
court,  where  a  trial  de  doto  was  had  and  the 
order  of  the  probate  oonrt  reversed,  from 
whidi  judgment  and  nders  denying  a  mo* 
Uon  for  Judgment  notwithstanding  the  rer- 
dlct,  and  for  a  new  trial,  this  appeal  Is 
prosecuted. 

Bespondent  moved  to  dismiss  the  appeal  np- 
00  the  ground  that  the  Judgment  of  the  dis- 
trict court  Is  not  appealable.  It  Is  a  Judg- 
ment rendered  on  an  appeal  from  an  inferior 
court,  and  therefore  appealable  under  G.  !<. 
t  4S07.   The  motion  to  dismiss  Is  denied. 

[1]  It  is  contended  by  appellant  that  the 
district  court  was  without  Jurisdiction  to 
try  the  case,  basing  this  contention  upon  the 
ground  that  the  appeal  was  perfected  from 
the  probate  court  to  the  district  court  be- 
fore the  entry  by  the  clerk  In  the  minutes  of 
the  probate  court  of  the  order  admitting  said 
will  and  lost  codicil  to  probate.  This  ques- 
tion Is  raised  by  a  certified  copy  of  the  or- 
ders of  the  probate  court  filed  In  this  court 
pursuant  to  stipulation  of  counsel  of  a  dlm- 
luutlon  of  the  record  and  an  order  of  this 
t-ourt  mmle  in  conformity  to  such  stipula- 
tlpn.  Appellant  relies  upon  Athey  v.  OreROn 
Sliort  Line  II.  R.  Co..  30  Idaho,  318.  165  Pac. 
1116.  and  cases  therein  cited.  Evidence  of 
the  entry  of  the  order  forms  no  part  of  the 
Judgment  roll,  under  C.  L.  {  445G,  and  the 
same  Is  not  shown  by  any  bill  of  exception!^ 


and  its  consideration  by  this  court  would 
permit  the  lutroductlOB  of  new  matter  which 
was  not  raised  in  or  considered  by  the  court 
below.  This  cannot  be  done.  In  re  PIchoir's 
Estate.  139  GaL  694,  70  Pac.  214,  on  rehear- 
ing 139  Cal.  694,  73  Pac.  604  ;  4  G.  J.  509, 610. 

12]  Where  there  Is  nothing  in  the  record 
to  indicate  a  lack  of  Jurisdiction  in  the  dis- 
trict court.  It  will  be  presumed.  Western 
Lumber  ft  Mill  Co.  v.  Merchants'  Amuse- 
ment Co.  et  aL,  13  Cal.  App.  4,  108  Pat  891- 
The  findings  of  the  court  below  recite  that 
the  Judgment  apiiealed  from  was  duly  en- 
tered and  are  conclusive  against  a  collateral 
attack.  4  C.  J.  775  and  787;  38  Cyc  1987. 
We  therefore  conclude  that  the  want  of 
Jurisdiction  Is  not  properly  shown. 

[S]  The  appeals  from  the  order  doiylng  ap- 
pellant's motion  for  Judgment  notwithstand- 
ing the  verdict,  and  from  the  order  denying 
the  motion  for  a  new  trial,  are  dismissed,  for 
the  reason  that  the  record  does  not  oontelu  a 
certificate  showing  what  papers  were  sub- 
mitted to  the  Judge  and  by  him  used  on  tlie 
hearing  of  such  motions,  or  either  of  them. 
WalSh  V.  Niess,  80  Idaho,  32S,  164  Pac.  S28; 
BnmpBS  T.  Moore,  81  Idaho.  668^  175  Paa 
839;  BeU  v.  Stodler,  81  Idaho,  668»  174 
Pac  12a 

[4]  Proceedings  to  amteet  the  probate  <^ 
a  will  are  In  tbdr  nature  equitable^  but  oam 
in  wbldi  the  parties.  If  anthorlied  by  stat- 
ute, have  the  r^fat  to  demand  a  Jniy. 
Church,  New  Probate  Law  ft  Prac.  toL  2, 
pp.  1664  and  1669;  Hue  t.  Callahan,  8 
Idaho,  684,  71  Pac:  478. 

[S]  Appellant  contends  that  there  was  Ir- 
regularity in  the  proceedings  of  tiie  court  and 
Jury  in  that  the  court  submitted,  and  the 
Jury  found,  a  verdict  not  Tesponstve  to  the 
issues.  We  have  examined  the  form  of  spe- 
dal  verdict  submitted  and  returned,  togeth- 
er with  the  evidence  introdnced,  and  think  It 
BUfflcIently  re^nslve.  If  tbere  was  any  ot^ 
Jection  to  the  form  of  the  special  Interroga- 
tory,  It  should  have  been  raised  In  the  court 
below  before  the  Jury  was  discharged  and  an 
opportunity  given  to  correct  it  38  Cyc.  -pp. 
1904  and  1932. 

[6]  It  is  next  contended  tliat  the  evidence 
is  InsuflBclent  to  Justify  the  verdict  The 
burden  was  upon  the  appellant  to  estebllsh  to 
the  satisfaction  of  the  court  and  Jury  that 
the  alleged  lost  olographic  codicil  was  true 
and  genuine.  The  1004  will  upon  the  trial 
was  conceded  to  be  the  will  of  the  deceased. 
Two  half-brothers  of  appellant  testified  to 
seeing  the  lost  instrument,  distinctly  remem- 
bering Its  contents,  and  one  of  them  detail- 
ed its  execution,  custody,  and  loss.  No  one 
else  ever  saw  it  and  it  was  not  sought  to 
establish  the  same  for  more  than  a  year  aft- 
er decedent's  death.  We  have  carefully  ex- 
amined the  record  and  are  convinced  that  the 
testimony  offered  In  support  of  the  alleged 
codicil  is  such  that  the  Jury  and  trial  Judge 
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were  fully  justified  In  rejecting  It  as  proof 
of  the  exlRteDce  of  that  iDBtTument.  They 
saw  and  observed  the  witnesses,  and  we  do 
not  feel  jnstlfled  in  dlstnrbing  their  flndlngs. 

[7]  It  Is  urged  that  the  court  erred  in  al- 
lowing respcHident  to  cross-examine  certain 
wltnesiBes  called  by  her  In  direct  proof  of  her 
case.  The  trial  court  took  the  rlew  that  the 
case  was  one  in  which,  under  C  L.  |  6077, 
the  asking  of  leading  questions  should  be 
permitted.  The  witnesses  thus  examined 
were  the  only  ones  who  claimed  to  know  any- 
thing about  the  lost  codicil,  Its  contents,  mak- 
tag,  and  loss.  We  believe  thia  a  proper  case 
tor  the  conrt  to  exercise  its  discretloD  and 
permit  the  asking  of  leading  qnestlMU.  The 
allowance  of  leading  Questions  Is  .in  the  dis- 
cretion of  the  trial  court,  and  a  case  will 
not  be  reversed  on  this  ground  unless  there 
is  a  manifest  abuse  of  discretion.  40  Cyc  p. 
2427;  McLean  Olty  of  Lewlgton.  8  Idaho, 
472.  aD  Pac.  478. 

We  have  examined  0ie  oOwr  assignments 
of  error  and  find  no  lererslble  boot  tber^ta. 

Ibe  jndgment  appealed  tram  la  affirmed. 
OoBta  awarded  to  raqtoidfliit. 

UORGAN,  a  7.,  and  BUDOa^  eoncor. 


Cn  Idaho,  «U) 

BXOEPraB  T.  rOBOR. 
(Sapreme  Conrt  of  Idaho.   Sept.  80,  1819.) 

1.  Abatemkivt  ano  betxtai.  «=9K!(8>— As- 
biq:fhentb  «=>24(3)— oattbb  of  aotioit  wom 
oauaoe  to  crops  vbou  febtiuzn  botjoht 
is  ex  coittbactu  and  suhvivxs. 

A  cause  of  action  growing  oat  of  tlie  pnr- 
diase  of  sodium  arsenate,  represented  the 
vendor  to  be  sodium  arsenite,  and  the  appliea- 
tloB  Uiereof  to  crops  wUdi  were  destroyed  tiiere- 
by.  Is  assignable,  and,  althoagh  stated  in  the 
complaint  in  form  ex  ddicto,  Is^  In  fac^  ex 
contractu  and  snrvives  the  death  of  a  pai^  to 
the  action. 

2.  AxmoK  ^aGOCl)  — Bmui,  oavbeb  of  ac- 
tion FBoic  uuvaoB  TO  PBOPxnr  mat  bb 

>  JOIKKD. 

Several  cansea  arising  out  at  Injuries  to 
property,  which  aflect  all  the  parties  to  the  ac- 
tion, may  be  nnlted  in  the  eomplaint  althou^ 
•one  an  of  them  ara  aeqnlred  by  plaintifl  by 
assignment. 

Appeal  from  District  Ooort,  Oanyon  Oonn- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  for  damages  by  H.  P.  Eaoepfer 
against  Jacob  Forch.  Judgment  for  defend- 
ant, and  plaintifl  appeals.  Beversed. 

Ira  B.  Barter  and  W.  H.  Davlaon,  both  of 
Boise,  for.appeUaat 
O'Otfhnor  &  Anderson,  of  Nampa,  and 

Charles  F.  Reddoch,  of  Boise,  for  respondent 


M0RGA17,  0.  J.  The  complaint  contains 
six  causes  of  action,  stated  in  separate 
counts,  and  It  appears  therefrom  that  appel- 
lant and  five  other  persons,  who  were  en- 
gaged In  raising  clover  for  seed,  applied  to 
Jacob  Forch,  a  druggist,  for  sodium  araenlte, 
a  suitable  poison  to  be  used  In  compounding 
a  spray  for  sudi  crops  for  the  purpose  of 
destroying  Insect  pests;  that  he  sold  and 
supplied  them  with  sodium  arsenate,  and 
carelessly,  negligently,  falsely,  and  fraudu- 
lently represented  to  them  that  It  was  sodium 
arsenlte,  and  they,  not  knowing  the  dllterrace 
between  said  chemicals,  used  the  same  upoa 
thdr  crops  and  thereby  destroyed  them. 

Appellant  sued  In  the  first  count  for  the 
destruction  of  his  own  crop,  and  in  the 
second,  third,  fourth,  flftli,  and  sixth  counts 
as  assignee  of  the  several  owners  of  crops 
therein  mentioned.  For<^  demurred  to  the 
complaint  on  several  grounds,  and  the  de- 
murrer was  sustained  on  the  e;round  that 
several  causes  of  action  had  been  Improperly 
united.  Appellant  declined  to  further  plead, 
and  Judgment  of  dismissal  was  entered,  from 
which  this  appeal  was  prosecuted.  While 
the  appeal  was  pending,  Jacob  Forcb  died, 
and  appellant  moved  this  conrt  for  an  order 
substituting  Boslna  Forch,  executrix  of  his 
estate,  as  respondent  herein. 

Two  questions  are  submitted  for  our  con- 
sideration which  are  so  closely  related  th^ 
will  be  discussed  and  disposed  of  together: 
(1)  Are  the  claims  assignable?  (2)  Do  the 
causes  of  action  survive? 

.[1]  As  a  general  rule,  In  the  absence  of  a 
statute  providing  otherwise,  causes  of  action 
ex  ccmtractu  survive,  while  causes  ex  delicto 
do  not  However,  there  are  well-recognized 
exceptions  to  both  branches  of  the  rule.  As 
was  said  by  the  Supreme  Court  of  Vli^nla 
in  Lee's  Administrator  v.  Bill.  87  Va.  497, 
12  S.  B.  1052,  24  Am.  St  Bep.  660: 

"The  true  test  is,  not  lo  much  die  form  <^  , 
the  action,  as  the  nature  of  the  cause  of  action. 
Where  the  latter  in  a  tort  onconnected  with 
contract,  and  which  affects  the  person  only,  and 
not  the  estate,  sach  as  assault,  libel,  slander, 
and  the  like,  there  the  rule,  'Actio  pOTSonalis,' 
etc.,  apidiea.  Bnt  where,  as  In  tia  iH«aent 
case,  the  actlni  Is  fonnded  on  a  contract  it  la 
virtually  ex  contractu,  although  nominally  In 
tort  and  tkm  It  am^na." 

See.  alsot  Booth  v.  Northn^  27  Conn.  S2S ; 
Cntter  v.  Hamlen.  147  Mass.  471,  18  N.  B. 
397,  1  L.  B.  A.  429;  State  v.  Starkweather, 
40  N.  T.  Super.  Ct  463;  Feary  v.  Hamilton, 
140  Ind.  45,  39  N.  B.  516;  Boor  v.  Lowrey. 
103  Ind.  468.  3  N.  E.  151,  53  Am.  Rep.  519,  and 
note;  Winston  t.  Gordon,  115  Va.  899,  80  S. 
E.  756;  Wllliama  v.  Harris,  193  S.  W.  403; 
Vragnlzan  v.  Savings  Union  Bank  &  Trust 
Co.,  31  CaL  App.  709,  161  Pac  607;  1  a  J. 
p.  174,  S  303 ;  Id.  page  186.  {  342. 

We  have  no  statutory  provision  abrogating 
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the  common-law  rule  of  Burrlval  of  causes 
of  action  above  referred  to.  A^^lylng  that 
rule  to  tills  case.  It  may  be  said  that  while 
the  action  is,  in  form,  ex  delicto,  the  cause  Is, 
in  fact,  ex  contractu.  The  Injury  for  which 
recovery  la  sought  grows  out  of  the  contract 
of  purchase  of  sodium  arsenate  represented 
by  the  vendor  to  be  sodium  arseulte,  and 
the  application  thereof  to  the  cn^s  of  appel- 
lant and  his  assignors  whereby  those  specific 
pieces  of  property  wwe  destroyed.  These 
facts  distinguish  this  case  from  tb<Me 
where  recovery  is  sought  for  injury  to  the 
person  or  for  torts  resulting  in  damage  to 
the  estate,  generally,  and  make  these  dalms 
assignable  and  cause  them  to  survive  the 
death  of  a  party  to  the  action.  The  motion 
to  substitute  Roslna  Forch,  executrix,  for 
Jacob  Fordi,  as  respondait  herein,  is 
granted. 

[2]  The  remaining  question  Is:  Did  the 
Judge  err  in  sustaining  the  deumrrer  to  the 
complaint?  Counsel  for  reepondent  contends 
that,  even  though  the  causes  of  action  are 
assignable,  they  cannot  be  united  in  one  com- 
plaint because  they  arise  out  of  separate 
wrongful  acts  alleged  to  have  been  commit- 
ted against  appellant  and  his  assignors  sev- 
erally. TbRt  is  not  the  true  test.  The  right 
to  unite  causes  of  action  is  statutory  in 
Idaho  and  is  conferred,  and  limited  by  O.  £«. 
{  4169,  as  follows: 

"The  plaintifF  may  unite  several  causes  of 
action  in  tlie  same  complaint,  where  they  all 
arise  out  of: 

"(1)  Contracts,  express  or  implied. 

"(9  Claims  to  recover  specific  real  property, 
with  or  without  dami^e*  for  the  withhold!^ 
thtteot  or  fbr  waste  committGd  thereon,  and 
the  rents  and  proSta  of  the -same. 

"(3)  Claims  to  recover  specific  personal  prop- 
crty.  with  or  without  damages  for  the  witb- 
holding  thereof. 

"(4)  Claims  against  a  trostee  by  virtue  of  a 
contract,  or  by  operation  of  law* 

"(B)  Injuries  to  character. 

"(6)  Injuries  to  peiscai. 

"(7)  Injuries  to  property:  Provided,  that 
where  Injuries  to  person  and  to  personal  prop- 
erty arise  out  of  the  same  occurrence  or  trans- 
action, causes  of  action  may  l>e  uidted  in  the 
same  c<nDpIalnt,  and  separate  actions  for  snob 
injuries  are  hereby  prohibited. 

"With  the  exception  of  the  canaea  of  action 
spedfled  in  subdivision  7  last  preceding,  the 
causes  of  action  to  united  must  all  belong  to 
cme  only  of  these  dassea,  and  must  affect  all 
the  parties  to  the  action  and  not  require  differ- 
ent places  of  trial,  and.  must  be  seiiaratdy  sta^ 
ed;  but  an  action  for  malicious  arrest  and 
prosecution,  or  either  of  them,  may  l>e  united 
with  an  action  for  eidier  an  injury  to  the  char- 
acter or  to  the  person." 

These  causes  arise  out  of  Injuries  to  prop- 
erty, affect  all  parties  to  the  action,  do  not 
require  dlfferoit  places  of  trial,  are  separate- 
ly stated,  and,  pursuant  to  subdlviedoa  7, 
above  quoted,  may  be  united  in  one  com- 


plaint Kruger  T.  St.  Joe  Lumber  Co.,  11 
Idaho,  604,  83  Pac.  696. 

Tho  Judgment  is  reversed.  Costs  ftra 
awaided  to  appellant 

BIGBl  and  BUDGB*  JJ.,  eoncii& 


(66  Unt  m) 

RATE  T.  AHBBICAN  SMELTING  ft  BO- 
FINING  GO.    (No.  402SO 

(Supreme  Court  of  Montana.    Oct  7,  1919.) 

1.  AaSZOKKBHTS  ^Alfi  — Or  WAOB8  TO  U 
KABMED  UHDKK  XZlSIina  COnTftACT  VALID. 

An  awlgnment  of  wages  to  be  earned  in 
the  future  under  an  ^giat'^g  employment  la 

valid. 

2.  BANKBUPTOT  ^=s>418(1)  —  DXBCHASGX  KS- 
X.ATES  BACK  tO  ADJUOIOATIOM. 

A  discharge  In  bankruptcy,  when  granted, 
relates  back  to  Um  .date  of  the  adjudication. 

3.  AssioNicBNTs  «=a78— Loir  or  ABaiamxiTT 

OF  WAGES  TO  BE  KABIIBD  AFPZiIBB  ONLT  AS 

THBT  ABB  EABRBD. 
An  assignment  of  wages  to  be  earned  in 
the  future  creates  no  immediate  lien,  but  one 
which  comes  into  existence  only  as  the  wages 
are,  earned, 

4.  BAnKBDFTOT  «S»418(1).  483(1>— DlBCOABOl 
BXTINOmSHBS  UXN  or  ASSIOimSNT  OS  WAO- 
B8  BABNBD  ATIEB  AOJUDICATIOH. 

A  discharge  in  bankruptcy  discharged  the 
bankrupt's  debt  and  extinguished  the  lien  of 
assignments  to  the  creditor  as  to  all  wages 
earned  by  the  bankrupt  after  the  data  of  the 
a^udicadon.  ' 

5.  BANKBITFrOT  «s;»418(l)  —  DISCHABOK 
X£AVKS  DEBT  XZIBTINa  AS  UOBAL  OBUOA- 

TION. 

A  discharge  in  bankruptcy  goes  only  to  the 
remedy,  and  does  not  canc^  the  debt,  which  re- 
mains as  ah  unenforceable  moral  obligatiOB. 

6.  ESIOSTBL  ^3»90@>— SBBVAHT  HOI  XSIOP- 
PBD  TO  BEOOVEB  AlCOUHTB  DBDCOTBD  AFEEB 
DIBCHABQB  VBOK  WAOBB  OH  FUOB  ASSXaB- 
UBHTB. 

Em^y4  who  bad  given  assignmenta  of 
wages,  bat  was  subsequently  discharged  in  bank- 
ruptcy, titer  giving  his  employer  formal  notice 
of  the  proceedings  and  of  his  claim  the  assign- 
ments were  revoked,  hM  not  estopped  to  re- 
cover from  the  employer  amounts  deducted  from 
wages  and  paid  the  creditor  after  the  discharge 
In  bankruptcy  on  account  fif  his  aeceptanoe  of 
check  in  full  payment  of  wages  earned  with 
knowledge  that  the  amounts  of  the  assignments 
bad  been  deducted. 

Appeal  from  District  Court,  Lewis  and 
Clark  Ciounty ;      Lee  Word,  Judge. 

Actl<m  by  George  Henry  Bate  agajnst  the 
American  Smelting  ft  Refining  Company. 
From  Judgment  for  plaintiff  and  an  order 
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denying  motion  for  new  trial,  deftedant  ap- 
peals. Aiarmed. 

G.  B.  Pew,  of  Helena,  for  appellant 

W.  D.  of  Hdfloa,  for  reiponamt 

PATTEN,  J.  On  Februaiy  12,  1914.  re- 
Bpondoit,  b^ng  tben  In  the  employ  of  ap- 
pellant, executed  and  dellrered  to  tlie  Flatow 
Ifercantile  Company,  of  Bast  Helena,  a  series 
of  asslgnmrats  for  ttie  sum  of  915  each,  to 
be  paid  aaccesslvely,  tme  each  month,  ont  of 
tibe  wages  to  be  earned  by  respondent,  com* 
mendng  with  the  month  of  Febmavy,  1914, 
and  ending  with  the  mtmth  of  Ainll,  1916. 
fnu  assignments  were  given  for  the  purpose 
ct  satisfying  an  indebtedness  then  owing  by 
reqwndent  to  the  Flatow  Mercantile  Com- 
pany, lliereafter,  on  February  20,  1914,  re- 
spcHident  filed  his  petition  In  bankmpt(7  In 
the  District  Court  of  the  United  States  for 
the  District  of  Montana,  and  on  the  same 
day  was  adjcH^ed  a  bankmpt  The  dalm 
of  the  Flatow  Mercantile  Company  was  Usted 
In  bis  petltlm  as  one  of  his  debts.  After- 
wards, on  April  12,  1915,  respondoit  was 
given  his  dlscliarge  as  a  bankrui)t.  On  the 
10th  day  at  mcb  month,  commendng  In 
March,  1914,  and  ending  in  May,  1916,  re- 
spondent recdred  his  pay  chec^  from  ap- 
pellant for  the  prerlous  month's  wages,  from 
each  of  which  was  deducted  the  flS,  and 
each  check  was  Indorsed  by  reqMjndent  be- 
fore  payment,  and  had  printed  above  his 
signature  the  statement  that  flie  amount  of 
tb»  idieck  was  recelred  by  him  In  full  pay- 
ment for  services  rraidered  during  the  pre- 
vious month.  In  March,  1914,  respondent 
made  and  served  on  aj^Uant  his  affidavit 
C(»italDing,  among  other  things,  notice  that 
be  bad  filed  his  petition  in  bankruptcy;  that 
the  Flatow  Mercantile  Company  was  includ- 
ed In  the  schedules  as  a  creditor;  and  tbat 
the  assignments  previously  given  were  re- 
vised. The  money  withheld  from  respond- 
ent's checlu  was  paid  by  appellant  to  the 
Flatow  Mercantile  Company.  This  action 
'  was  thereafter  commenced  in  the  Justice's 
court  for  Helena  township  to  recover  the 
amounts  retained  by  appellant  during  said 
period,  and  on  aiqjeal  to  the  district  court  of 
Lewis  and  Clark  connfy,  and  after  a  trial 
In  that  court,  judgment  was  entered  In  favor 
of  respondoit  The  aK)ealB  are  from  the 
judgment,  and  an  order  denying  appellant's 
motion  for  a  new  trlaL 

[t-4]  1.  It  Is  contended  In  b^lf  of  appel- 
lant that  an  assignment  of  wages  to  be  earn- 
ed In  the  future,  under  an  existing  employ- 
ment la  valid,  and  with  this,  as  a  general 
pn^MMltlon  of  law,  we  agree.  But  the  real 
question  to  be  determtoed  here  Is  whether 
or  not  an  assignment  of  unearned  wages  cre- 
ates a  lien  upon  them  which  la  not  affected 
b^  a  discbarge  of  the  debtor  In  bankruptcy, 
made  after  the  assignment  is  given.  A  dis- 
duirge  in  bankruptcy,  when  granted,  relates 


back  to  the  date  of  the  adjudication.  Collier 
on  Bankruptcy  (lOth  Ed.)  p.  363.  An  assign- 
ment of  wages  to  be  earned  in  the  future 
does  not  create  an  Immediate  lim,  but  oaa- 
which  comes  into  existence  only  as  flie  wages 
are  earned.  As  was  said  hi  the  case  of  In  re- 
West  (D,  O  128  Fed.  205: 

"The  theory  of  a  lien  upon  the  earnings  of 
future  labor  Is  not  tbat  it  attaches  to  such 
eamlDgB  from  the  moment  of  contract  of  pledge 
or  assignment  but  from  the  moment  of  their 
existence.  It  is  needless  to  say  that  there  can 
be  no  Hen  upon  what  does  not  exist** 

^Is,  in  effect,  was  held  in  M.  &  M.  Bank 
V.  Barnes,  18  Mont  3SS,  45  Pac.  218.  47  L.  B. 

A.  737,  06  Am.  St  Rep.  686.  While  emlnmt 
courte  have  held  the  contrary  (Citizens*  Loan 
Ass'n  V.  Boston  A  Maine  R.  R.  Co..  196  Mass. 
628.  82  N.  B.  696, 14  L.  B.  A.  [N.  S.]  1026,  124 
Am.  St  Rep.  684.  13  Ann.  Gas.  365;  MalUit 
V.  Wenham,  209  111.  262,  70  N.  E.  664,  65  L. 

B.  A.  602,  101  Am.  St  Rep.  233),  the  weight 
of  an^orlty,  based,  as  we  think,  upon  the 
better  reasoning,  establishes  the  rule  that  the 
discharge  In  bankrupt<7  had  the  effect  of  dis- 
charging respondent's  deb^  and  extinguish- 
ing the  Hen  of  the  asslgnmente  as  to  all 
wages  earned  by  respond^t  after  the  date 
of  the  adjudication  in  bankruptcy.  Collier 
on  Bankruptcy,  p.  363;  In  re  West  above; 
In  re  Home  Discount  Co.  (D.  C.)  147  Fed. 
638;  In  re  Uneberry  (D.  a)  188  Fed.  838; 
Levi  V.  Loevenhart  138  Ky.  133,  127  8.  W. 
748,  30  U  R.  'A.  (N.  S.)  876,  137  Am.  Rep. 
377;  Hupp  V.  Union  Pac.  By.  Co.,  99  Xeb. 
654,  157  N.  W.  »48,  L.  B.  A.  1016H.  247; 
Leltch  T.  Northern  Pac.  By.  Co.,  05  Minn.  35. 
103  N.  W.  704.  6  Ann.  Cas.  63. 

[I]  It  is  true  that  the  discharge  goes  only 
to  the  remedy,  and  does  not  cancel  the  debt, 
which  remalxis  as  an  unenforceable  moral 
obligation  (ColUer  on  Bankruptcy,  pw  362; 
Cltlzeiis'  Loan  Ass'n  t.  Boston  ft  Maine  R. 
R.  Ca,  above),  and  nptw  this  la  grounded 
the  decisions  which  do  not  accept  the  rule 
above  stated;  but  the  effect  nevertheless,  la 
to  extinguish  the  lien  at  the  asslgnmente  as 
to  all  wages  tlioi  unearned.  As  to  suoh 
wages,  the  lien  has  not  oome  Into  existence, 
and  by  virtue  at  the  discharge  cannot  sub- 
sequutly  atte(^  thereta  In  the  absence  of  a 
lien,  the  asrignmente  are  without  fOrce  or 
effect 

In  the  case  of  Leltdi  v.  Northern  Pac.  Ry. 

Co.,  above,  It  Is  said: 

"If  the  plaintiff  had  a  valid  lien  at  the  time 
of  the  debtor's  discharge  upon  bis  wages  there- 
after to  be  earned  as  security  for  the  payment 
of  his  debt,  then  the  discharge  would  not  affect 
such  vested  security.  This  conclosioo  follows 
from  the  admitted  proposition  that  a  discharge 
in  bankrupti:y  only  relivves  the  debtor  from  alt 
legal  obligation  to  pay  the  debt,  and  from  all 
liability  of  buviug  his  future-acquired  property 
and  earnings  seized  to  pay  the  debt;  but  all 
valid  and  exlstiug  liens  on  specific  property  or 
trusts  therein  securing  the  debt  are  not  im- 
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paired  bj  ttie  dticliarge.  *  •  •  The  role  on 
principle  and  dedudble  from  the  dedaions  of 
thii  ooart  ifl  that  an  aoaiffnment  of  waffea  to 
be  earned  in  the  fatnre  under  an  exisdng  con* 
tract  of  empl07nient  to  aecure  a  present  debt 
or  fntnre  advances  is  valid  aa  an  agreement,  and 
takea  effect  as  an  aaaignment  aa  the  wages  are 
earned.  •  •  •  Tested  by  this  rule,  it  logical- 
Ir  foUowa  that  tba  plaintiM,  vhen  the  debtw 
filed  Ilia  petition  in  bankraptcj,  and  when  he 
racdved  hla  discharge,  had  no  lien  on  or  vested 
aeenrlty  in  the  wages  of  the  debtor  thereafter 
to  be  earned  by  virtue  of  hla  eontract,  which 
was  to  take  effect  aa  an  aadgnmoit  wlm  the 
wages  were  earned." 

2.  What  is  said  above  also  disposes  of  the 
further  contention  made  bj  appellant  tliat 
the  wages  were  exempt  under  the  prorlBlons 
of  section  67  of  the  Bankruptcy  Act  (Act 
July  1.  1893,  c.  Ml,  SO  Stat  661  [U.  S.  CJomp. 
St.  I  9651]),  and  for  that  reason  the  assign- 
ment was  not  affected  by  the  discharge.  It 
la  unnecessary  to  consider  whether  such  wag- 
es were  exempt,  because  the  rl^t  of  the 
Flatow  Mercantile  Company  depended  upon 
the  existence  of  its  Uen  thereon,  and  If,  as  to 
unearned  wages,  there  was  no  lien  by  virtue 
of  the  debtor's  discharge  In  bankruptcy,  it 
would  follow  that  it  bad  no  further  claim 
upon  them  which  could  be  asserted,  and  the 
question  of  exemption  is  ImmateriaL  To 
quote  further  from  In  re  West,  above: 

"The  discharge  In  bankruptcy  operated  to 
discharge  these  obligations  as  of  the  date  of 
the  adjudication,  so  that  the  obligations  were 
discharged  before  the  wagea  intended  aa  se- 
curity were  in  existence.  The  law  does  not 
eontiiiQe  an  obligation  in  order  that  there  may 
be  a  lien,  but  only  does  ao  because  there  is 
me.  The  effect  at  the  disdiarge  apon  the  pro- 
spective liens  was  the  same  aa  thovvh  the  debts 
had  been  paid  before  the  assigned  wagea  were 
earned.  The  wagea  earned  after  the  adjudica- 
tion became  the  property  of  the  bankrupt  clear 
of  the  claims  of  all  ereditorB," 

[6]  3.  It  Is  also  contended  that  the  accept- 
ance of  the  checks  by  respondent  In  full  pay- 
ment of  wages  earned,  with  knowledge  that 
the  sum  of  $15  had  be«i  deducted  from  each 
one  In  aeccffdance  with  the  aastgnments, 
would  operate  as  an  eetoi^iel,  and  so  pre- 
dude  respondent  from  now  recovering  the 
amounts  withheld.  To  establish  an  est<^pel 
it  was  necessary  for  appellant  to  show  that 
it  was  misled  by  respondent  to  Its  prejudice. 
It  is  nndlsputed  that  resptrndent  was  not  in- 
formed that  the  money  retained  by  appellant 
was  being  paid  over  to  the  Flatow  Mercan- 
tile Company,  and  that  the  appellant  had 
formal  notice  from  the  affidavit  served  on  It 
In  March,  1914,  of  the  bankruptcy  proceed- 
ings and  of  respondent's  claim  that  the  as- 
signments were  thereby  revoked;  so  that 
we  think  It  cannot  be  said  that  at^llant  was 
misled  by  respondent's  acceptance  of  the 
checks. 


The  Jadgment  fSiA  order  appealed  from  ar« 
afflrmed. 
Afllrroed. 

BRANTLT,  O.  J.,  and  HOLLOWAT,  HUR- 
LY,  and  OOOPBB,  JJ^  ooocor. 


(106  Kan.  S43) 

SOHOFIBLD  V.  SCHOOL  DIST.  NO.  IVt, 
LABETTE  COUNTY.   (No.  21508.) 

(Supreme  Court  of  Kansaa.    Oct  11.  1919.) 

(Syltabua  bf  the  Court.) 

1.  Schools  aud  schooi.  dxbtbicts  4cs>TS  — 
school  board  mat  coiitaact  fob  well  fob 
nainKiNQ  wateb. 

Under  the  statute  anthorlxing  a  school  board 
to  provide  the  necessary  appendages  for  a  school- 
house,  it  may  bind  the  district  to  pay  for  the 
drilling  <tf  a  well  in  the  achool  yard  for  the  pur* 
pose  of  Kipplying  drinking  water,  even  although 
no  suitable  water  is  found,  and  well  is  on 
that  Bcconnt  entirely  nsdess. 

2.  CoirTBACTS  «=>198(6>— CONTBAOr  TO  DBIIX 
WELL  NOT  OtTABAITTT  THAT  SUITABLE  WA- 
TEB WILL  BB  Founn. 

Language  to  the  effect  that  a  contractor 
agrees  to  drill  a  "water  well,"  gnaranteeins 
Gmt-chuB  work  and  a  well  prodnced  1^  a  ma- 
chine  of  a  specified  make,  payment  to  be  made 
at  the  ocMBpletion  of  the  well,  does  not  fanply 
that  he  nndertakea  that  water  ahan  be  foimd 
BUltaUe  for  the  use  intended. 

8.  OomnAOTB  ^280(6)  —  What  ooitstitvtes 

OOKFIBnOH  01  COHTBAOI  FOB  DBILUNa 
WXLL. 

A  wdl  drlDed  under  sDch  a  emtraet  most 
be  deemed  to  be  completed,  in  such  aense  as  to 
oititle  the  contractor  to  his  pay,  when  it  i« 
made  to  appear  that  water  of  the  kind  songht 
cannot  be  found  at  a  reasonable  depth,  and  this 
condition  must  be  regarded  aa  establiabed,  so 
far  as  he  is  concerned,  when  the  other  partr 
directs  a  discontinuance  of  the  work. 

(Additional  Byllabus  hp  Bditoriol  8t«ff.) 
4.  Schools  asd  school  duibiocs  «=»78  -~ 

POWXB  TO  CONTBACT  IS  SUCH  AS  OZTEK  BT 
OTATUTI. 

The  power  of  a  school  district  to  contract 
la  only  such  aa  is  conferred  by  statute,  expressly 
or  by  fair  implicati<»i,  and  persons  dealing  with 
it  are  diarged  with  notice  of  this  limitation. 

Appeal  from  District  Cour^  I4ibette  Coun- 
ty. 

Action  by  L.  F.  Schofleld  against  School 
District  No.  113,  I*bette  County.  Demurrer 
to  plaintiff's  evidence  sustained,  and  he 
appeals.  Reversed  and  remanded. 

John  Madden,  John  Madden,  Jr.,  and  O:  B. 
Cooper,  all  of  WitJiIta,  for  appellant 

W.  D.  Atkinson,  of  Parsons,  and  J<din  T. 
Pearson,  of  Atchison,  for  appellee. 


9Por  other  eases  sea  sun*  topic  sod  KST-NUUBER  In  aU  Kejr-Nombsred  Dlswta  utd  IndexM 
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UA80N,  X  Ifc  F.  Sdiofleld  flutered  Into 
ft  written  contract  wlUi  0ie  board  of  school 
district  Ko.  113  of  Labette  county  to  drIU 
a  well  in  the  school  yard;  tb»  purpose  bdng 
to  provide  a  supply  of  drinking  wat«-.  No 
water  saltable  tbr  the  purpose  was  found, 
and  by  direction  of  the  board  the  drilling  was 
abandmed  at  the  depQi  of  288%  feet  Tba 
price  agreed  upon  for  the  work  was  $1^  a 
fbot  The  contractor,  who  had  received  9100, 
brought  an  actftm  Mptnai-  the  district  for 
tb»  balance  of  the  agreed  price  of  91JE5  a 
foot,  also  asking  a  farther  recovery  on  ac* 
count  of  extra  work,  and  delay  occaattnied  by 
the  fbult  of  the  board.  A  demurrer  to  his 
•vldoice  was  sustained,  and  be  appeals. 

The  grounds  <m  which  th^  defendant's  lia- 
bility Is  contested,  assuming  the  plalntifTs 
evidence  to  be  true,  are  (^)  that  a  school  dls< 
trlct  has  legal  auttiority  to  pay  fbr  cmistnict- 
Ing  a  wall  only  on  the  theory  Oiat  It  Is  a 
necessary  ai^tendage  to  the  school  hoiue. 
and  that  a  well  whldi  produces  no  wata  fit 
to  drink  Is  useless,  and  cannot  be  regarded 
as  covered  by  that  term;  and  CO  that  the 
language  of  the  contract  made  the  plaintiff 
a  gnarantor  that  a  suivly  of  drinking  water 
would  be  produced. 

[4]  1.  The  power  oC  a.  sdiool  district  to 
contract  is  of  course  <mly  such  as  in  conferred 
by  statute  expressly  or  by  fair  Implication ; 
and  persons  deaUi^  with  it  are  diarged  with 
notice  of  this  Umltatlon.  30  Cyc.  949,  051. 
Hie  district  board  la  authorized  to  "provide 
the  necessary  aiq^oidages  for  the  school- 
house  during  the  time  a  school  Is  taught 
therein."  Gen.  Stat  1915,  |  8876.  ThU  court 
has  held  that  the  word  "appendage,"  as  used 
In  the  Btati^  shoidd  be  eaistroed  broadly, 
80  as  to  Include  a  well  on  the  sdiool  premis- 
es; Its  necessity  In  a  particular  case  being 
a  question  of  fact.  Hemme  v.  Sdiool  Die* 
trict  30  Kan.  877,  1  Pac.  101 

[1]  Tlie  defendant  bowevor,  argoel  that 
a  well  whldx  produces  no  water  fit  for  drink- 
ing purposes,  b^ng  absolutely  useless,  cannot 
fairly  be  ctmsldered  an  appendage  to  a  sctuxA 
hoDse,  and  cntalnly  not  as  a  necessary  ap- 
pendage. The  argument  has  plausibility,  but 
proceeds  upon  a  quite  literal  interpretation, 
whldi  we  ttilnk  would  result  in  craflnlng  the 
discretion  of  the  school  board  within  too  nar- 
row limits.  The  evidence  shows  that  a  ds> 
tern  tuddlng  ralnwatw  had  fonnerij  sup- 
jdled  drinking  water  for  the  sdiool,  but  was 
not  considered  sanitary.  This  obviously  Jus- 
tilled  the  offlcers  of  the  district  In  maUng 
reasonable  efforts  to  procure  a  more  sads- 
tasboaey  supply.  They  could  not  be  sure  ttiat 
sinking  a  well  would  answer  the  purpose, 
"but  they  might  naturally  and  reasonably 
suppose  the  chances  were  aU  In  tRwe  of  it 
The  only  way  to  find  out  was  to  make  the 
attunpt  We  cannot  say  that  as  a  matter  of 
law  they  had  no  right  to  risk  tlie  numey  of 
the  district  In  drilling  the  well,  unless  they 
wen  sure  It  would  meet  the  purpose  for 
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wbidi  It  was  Intended.  We  think  the  au- 
thority to  provide  a  w<itl  Implied  the  author- 
ity to  bind  Uie  district  for  ttie  amount  ex- 
pended In  an  endeavor  to  construct  me,  ft^- 
lowlng  reasonable  and  usual  methods,  not- 
wlUistauUng  It  resulted  in  a  complete  failure 
BO  far  as  practical  results  were  concerned. 
Although  In  a  iMrticuIar  case  It  might  be 
passible  to  find  a  contractor  who  would  carry 
the  risk  himself,  this  would  presumably  In- 
volve a  considerable  Increase  in  the  price, 
and  the  question  as  to  whether  ttiat  plan 
should  be  ffdlowed  would  be  one  calling  for 
the  enrdse  of  sound  business  jiu^^ent  We 
condude  that  tiie  board  had  authority  to 
make  the  contract  and  tlie  district  was  lia- 
ble uptm  It  If  the  contractor  duly  performed 
his  part 

[2]  2.  The  material  part  of  the  contract 
read  as  follovra: 

"For  and  In  consideration  of  one  dollar  and 
twenty-five  euta  W1>2S>  per  loot  first  party 
[Sehofield]  agrees  to  drDl  one  water  wdl  tm 
school  yard  east  of  Bcboolfaoiise.  First  party 
agreoa  to  fDmlsb  dry  pipe  suitable  for  casing 
out  all  surface  water.  Dry  pipe  to  be  6^4  Inch, 
I.  D.  I^rst  party  gnarantees  first'cIaBS  work 
and  a  stra  well.  In  case  of  objectionable  water 
other  than  surface  water,  seccmd  parties  [the 
district  board]  agree  to  fomiBb  aU  neceasary 
casing  for  completion  of  well.  Payment  for  aai^ 
well  to  be  cash  on  completion  of  said  welL" 

The  evidence  traded  to  show  that  at  a 
depth  of  24  feet  surface  water  was  found, 
whldi  was  not  suitable  for  drinking  and  was 
cased  out  In  accordance  with  the  contract 
and  the  wish  of  the  members  of  the  board. 
At  about  80  feet  salt  water  was  struck,  and 
the  board,  after  a  delay  to  give  <^portunity 
for  analysis,  caused  the  plaintiff  to  proceed 
with  the  drilling,  which  was  finally  stopped 
by  order  of  the  director  at  283^  feet ;  so  usa- 
ble water  having  been  reached. 

No  exidanatiw  Is  offered  of  the  combina- 
tion of  tetters  "stra**  appearing  In  the,  con- 
tract It  may  have  been  Intended  for  "star," 
for  the  plaintiff  testified  that  he  used  a  Star 
drill  machine.  At  all  events,  no  force  ifl  at- 
tadied  to  It  by  either  party.  The  defaidant 
argues  that  an  undertaking  on  the  part  of 
the  plaintiff  that  water  should  he  produced 
Is  fairly  Implied  from  llie  agreeumt  to  drill 
a  'Vater  well,"  and  tram  the  stipulation  tbat 
payment  was  to  be  made  on  Ito  "completion.'* 
The  expression  ''water  well**  ml^t  naturally 
be  wnployed  to  distinguish  the  omtemplated 
operation  from  an  effort  to  readi  oil  or  gas. 
**The  use  ftf  the  term  'well*  •  •  •  Is  not 
condiuive  that  a  producing  well  was  In- 
tended." Betterment  Co.  v.  Blae^  76  Kan. 
69,  73,  88  Paa  565,  66a  Contracts  for  the 
digging  or  drilling  of  a  well  <^ten  provide 
that  payment  shall  d^jiend  upon  the  obtain- 
ing of  water;  but  to  be  glvm  that  effect  such 
a  purpose  ought  to  be  made  to  appear  by  ex- 
press statement  or  very  Implication, 
especially  where  the  contractor  does  not 
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choose  the  site.  "If  the  agreement  is  exe- 
cuted without  proriedon  that  a  epeciflc  flow 
of  water  aball  be  obtained,  •  *  •  then 
the  labor  and  materials  must  be  paid 
'or  as  per  contract,  be  the  flow  of  water  lit- 
tle or  much."  Omaha  Consolidated  Vinegar 
Co.  T.  Burns,  49  Neb.  229,  233,  68  N.  W.  492, 
i93.  8,oe  also  Gregory  and  Bishop  t.  U.  S., 
33  Ct.  GL  434;  CSiapln  r.  Ia,  Candee  &  Cp., 
14  Mlac  Rep,  4S3,  35  N.  T.  Supp.  1018.  Con- 
tra, Jarrard  t.  Hill,  14  Ky.  I^aw  Rep.  576. 
Breu  a  guaranty  that  water  shall  be  pro- 
duced has  been  held  not  to  mean  that  the 
water  shall  be  suitable  for  the  purpose  In 
Tiew.  American  Well-Works  v.  Rivers  (C. 
C.)  36  Fed.  8S0:  Blum  t.  Brown,  11  Tex. 
ClT.  App.  463,  83  S.  W.  145;  Electric  Ught- 
ing  Co.  T.  Eider,  116  Ala.  13S,  21  South.  983. 
In  a  situation  having  some  features  similar 
to  those  here  presented,  this  langauage  has 
been  used: 

"Defendant  founds  his  argument  upon  hia 
cmutTQction  of  the  word  *weU';  that  plaintlffa 
a^eed  to  drill  a  'well*;  that  a  'well'  Is  a  hole 
ia  the  ground,  coDtainlng  water  other  than  sur- 
face water ;  that,  when  plaintiffs  agreed  to  drill 
a  "w^'  they  contracted  to  famish  an  article 
meeting  that  definition;  and  that,  if  they  did 
not  produce  a  bole  in  the  ground  containing  wa- 
ter other  Uian  surface  water,  they  did  not  drill 
a  'well,*  and  cannot  recorer.  •  •  •  The  de- 
foidant  himself  sdeeted  the  rite  for  the  pro- 
posed welL  Nothing  was  said  about  plaintiffs 
undertaking  to  reach  water.  All  that  can  be 
gleaned  from  the  conTersations  of  the  parties 
is  that  plaintiffs  were  to  dig  a  welL  From  this 
contract,  and  the  circumatances,  to  construe 
an  undertaldng  on  the  part  of  the  plaintlffa  to 
reach  water  or  receive  no  pay  seems  to  us  to 
do  great  violrace  to  language,  and  to  the  ordi- 
nary transactions  of  sane  men.  •  •  •  When 
plaintiflb  went  to  dig  a  well,  when  they  took  a 
rite  sdeeted  by  defendants,  when  no  guaranty 
of  reaching  water  was  made,  when  no  price  was 
flxed  for .  performing  the  services  or  reaching 
water,  can  a  court  for  a  moment  regard  it  as 
within  the  contemplation  of  the  parties,  as 
shown  from  their  words  or  their  acts,  that  the; 
used  the  word  'well'  as  meaning  a  hole  in  the 
ground,  containing  water  other  than  sorface  wa- 
ter? We  tliink  not  Bouvier's  Law  Diction- 
ary defines  a  'well*  as  'a  bole  dug  in  the  ground 
in  order  to  obtain'  water.'  This  is,  to  our 
mind,  the  only  practical  view.  The  object  of 
a  wdl  is  to  obtain  water.  Hie  well  may  be 
ansuccessfol.  The  object  of  a  mining  shaft  ia 
to  develop  a  mine  that  will  pay— an  object 
not  always  attained.  Under  the  circumstances 
of  the  case,  we  cannot  constrae  the  word  'well' 
as  defendant  insists."  Littrell  v.  Wilcox,  U 
Mont.  84,  27  Pac.  396. 

The  provisions  of  the  contract  relative  to 
casing  out  water  unfit  for  use  serve  to  show 
that  only  water  suitable  for  drinking  was 
sought,  but  In  our  Judgment  do  not  further 
affect  the  question  under  consideration. 
They  indicate  that  the  finding  of  undesirable 
water  at  different  depths  was  anticipated. 


and  the  purpose  of  tbett  insertloo  was  ob- 
viously to  determine  upon  whom  should  foil 
the  cost  of  the  addlttonal  material  thereby 
made  necessary. 

[i]  3.  Even  under  a  contract  to  prosecot* 
the  work  of  boring  a  well  until  the  other  par- 
ty should  be  satisfled,  or  until  water  was 
found,  it  has  been  said  that  no  obligation  was 
created  to  go  beyond  a  reasonable  d^th. 
Bohrer  v.  Stumpff,  81  IlL  App.  139.  Here 
we  think  tiie  well  contracted  for  must  be 
regarded  as  completed,  when  it  became  ap- 
parent that  good  water  could  not  be  obtained 
within  a  reasonable  depth — a  condition  es- 
tablished, so  far  as  the  plaintiff  was  con- 
cerned, by  the  order  of  the  director  to  dl»- 
ccaitinue  the  drilling. 

The  Judgment  is  reversed,  and  the  cause  la 
remanded  for  further  proceedinc& 

Ali  the  Justices  concurring. 


(26  N.  H.  442> 

DD  BAOA  T.  PBBKA.   (No.  2190.) 
(Snprene  Oonrt  of  New'MeziooL   Oct  2,  1919.) 

(Bvllahiu  by  the  Court.) 
L  Appeal  ahd  ebbob  ^»597(1)— Waivxb  ov 

OBJECTIONS  TO  TBAJV6CBIPT  OF  BBCOBD. 

Where  a  party  In  the  district  court  In  his 
pleading  makes  the  papers  In  another  cause  in 
such  court  a  part  of  such  pleading  by  refer- 
ence, he  will  not  be  heard  to  object  in  the  ap- 
pellate court  to  the  incorporation  of  sach  pa- 
pera,  so  made  a  part  of  his  pleading  by  refer- 
ence, into  the  transcript  of  record. 

2.  Apfbai:,  Ann  bbbob  «=»348— ElXAinNATiON 
or  BEOOao  without  exoeptiohs  to  deteh- 

UIHB  JURISDICnOITAL  ICATTEBS. 

There  ia  a  well-recognlzed  exception  to  the 
mle  that  the  api>eilate  court  will  not  examine 
a  reco|d,  unless  ezceptiona  have  been  taken  and 
the  error  complained  of  called  to  the  attentlra 
of  the  trial  corn^  whidi  la  that  the  court  wUI 
noticak  withont  exception  or  presentation,  fa- 
risdictlanal  and  other  matters  whidi  may  ren- 
der a  ease  Inhenntljr  and  fatally  d^ective  and 
reqube  a  leversaL 

S.  APPEAI.  ANn  EBBOB  ^9267(1)— JlTDQlIBST 
ON  AHSWEB  FAtLma  TO  STATE  DETENSB 
BISDICnOirAL  UATTEB,  BSVIEWABU  WI^OU* 

ixcxpnoNs. 
Where  a  Judgment  is  rendered  on  an  answer 
which  clearly  Calls  to  atato  facts  sufficient  to 
ccmatitnto  a  defense  to  a  good  complaint,  audi 
Judgment  Is  inherently  and  fatally  d^ecttve^ 
and  no  exception  to  the  roidition  of  the  aame  la 
necessary. 

Error  to  District  Cdart,  Sandoval  Conntyr 

Reynolds,  Judge. 

Suit  by  Sociuo  O.  De  Baca  against  Jacobo 
Perea,  with  counterclaim  and  cross-complaint 
by  defendant.   Judgment  for  defendant,  dis- 
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missing  the  complaint  on  the  merits,'  and 
plaintiff  brings  error.  Reversed  and  re- 
manded, with  instmctioiis  to  set  aside  the 
Jud^ent  and  to  grant  defendant  leave  to 
amend  hla  answer. 

Marron  &  Wood,  of  Albnqnerqae,  for  plaln- 
tlff  In  error. 

NeiU  B.  Field,  ot  Albnqueraoe^  for  defend- 
ant in  errar. 


BOBBRTS,  3,  PlalntUT  in  error  sued  de- 
fendant in  error  in  the  court  below  for  contri- 
bution, alleging  in  substance  tliat  on  tlie  80th 
day  of  June,  1915,  plaintiff  and  defendant  be- 
came Joint  sureties  upon  the  note  of  Emlliano 
Lncero  to  the  State  National  Bank  of  Albu- 
querque for  the  sum  of  $3,000 ;  that,  the  prin- 
cipal falling  to  pay  the  note,  the  bank  demand- 
ed payment  thereof  from  the  sureties;  that 
the  defendant  failed  and  refused  to  pay,  and 
in  order  to  prevent  suit  plaintiff  was  forced 
to  and  did  pay  the  full  amount  of  the  note; 
that  oolhlng  had  been  paid  to  the  plaintiff 
except  that  a  mortgage  which  had  been  given 
to  the  plaintiff  and  the  defendant  by  Lucero 
to  indemnify  tbem  against  loss  damage 
because  of  having  signed  the  note  had  been 
duly  foreclosed,  and  the  net  amount  realized 
from  the  f  oreclosnre  aj^lled  npra  the  dalm, 
and  tliat  of  the  balance  remaining  unpaid, 
the  equal  one-balf  part,  to  wit,  $1,547 Ji9,  wlUi 
Interest,  was  due  from  the  defendant  to  th^ 
plaintiff  by  way  of  contribution. 

On  the  Utb  day  of  July,  1917.  the  defi- 
ant appeared  and  filed  a  pleading  draomlnat- 
ed  "Answer,  Counterclaim,  and  Croes-Com- 
plaint."  The  first  paragraph  of  the  answer 
att^pted  to  plead  res  adjudlcata,  and,  aft- 
er setting  up  the  title  and  number  of  the  case 
upon  whlclk  Uke  claim  of  former  adjudica- 
tion was  based,  the  answer  proceeded: 

"This  defendant  prays  leave  to  refer  to  Ito 
reoorda  and  proGcedbisa  In  said  eaoae  of  Sod- 
mo  €.  De  Baca  v.  Emlliano  Lncen^  Lns  B. 
Looaro,  and  Jacobo  Perea,  No.  420  on  the  dock- 
et of  tUa  court,  and  that  the  .same  may  be  taken 
and  considered  as  part  of  this  answer  with  the 
same  effect  as  if  a  certified  transcript  tliereof 
had  be^  attached  to  and  made  a  part  theEeof," 

The  proceedings,  pleadings,  and  judgment 
In  the  case  referred  to.  which  are  Incorporat- 
ed into  the  transcript  Iiereln,  clearly  show 
tliat  there  was  no  foundation  whatever  for 
the  claim  that  there  bad  been  a  former  ad- 
judication. The  second  paragraph  of  tbe 
answer  also  failed  to  state  facts  sufficient  to 
Gonstltnte  a  defense.  The  cross-compIalnt 
asked  that  an  accounting  be  taken  of  tfie 
property  purchased  by  plaintiff  at  the  fore- 
closure sale,  and  that  defendant  be  given 
the  right  to  contribute  to  the  expense  in- 
curred by  the  plaintiff  therein  and  that  he 


receive  the  benefit  upon  Uie  payment  of  one- 
half  the  amount  ptUd  by  plaintiff  as  the  pur- 
chase  price  of  the  property;  it  being  his 
contention  that  plaintiff  had  purchased  tbe 
property  at  much  less  than  its  value,  ahd 
tbat  he  should  be  allowed  to  participate  in 
the  benefits.  Plaintiff  failed  to  d^ur  or 
reply  to  the  answer  and  counterclaim  within 
the  time  limited  by  the  statute,  and  defend- 
ant moved  for  judgm«it  for  want  of  a  reply, 
serving  notice  of  the  same  upon  counsel  for 
plaintiff.  At  the  time  noticed  for  tbe  hearing 
plaintiff  appeared  and  asked  leave  of  court 
to  file  a  demurrer  to  the  first  and  second 
paragrai^  of  the  answer  and  a  reply  to  the 
counterclaim  and  attonpted  to  excuse  his 
default  The  court  properly  h^d  that  the 
allowing  made  was  Insufllclent  to  excuse  the 
default,  refused  the  permission  requested, 
and  entered  Jndgm»it  for  the  defendant,  dis- 
missing the  plaintiff's  complaint  on,  the 
merit&  To  review  the  action  of  the  court 
in  entering  snCh  Judgment  this  appeal  Is 
prosecuted. 

[1]  Tbe  error  here  assigned  in  tbat  the 
court  MHnmitted  error  la  entering  Judgment 
for  the  defendant,  because  the  answer  upon 
which  the  Judgment  was ,  based  was  indAffl- 
cient  in  law  to  constitute  a  defense  to  the 
maUers  and  things  set  forOi  In  the  com- 
plaint. Defendant  In  rarer  filed  a  motion  to 
strike  from  the  transcript  of  record  the  copy 
of  the  pleadings,  proceedings  and  Judgmait 
in  cause  No.  420,  upon  which  his  plea  of  res 
adjudlcata  was  based;  it  b^g  his  conten- 
tion that  because  a  copy  of  these  pleadings, 
etc.,  was  not  attached  to  bis  answer  as  an 
exhibit  that  the  same  could  not  properly  be 
considered  by  ^ther  Che  district  court  or  this 
court  This  motion  will  not,  however,  be 
sustained  because  defendant  In  error  at- 
tempted to  make  these  matters  a  part  of  hla 
answer  by  reference  and  apparently  had  tbe 
benefit  thereof  In  tbe  district  court  and  la 
equity  and  good  conscience  lie  should  not  now 
be  able  to  deprive  the  plaintiff  of  tbe  boieflt 
thereof.  Where  a  party  in  tbe  district  court 
in  bis  pleading  makes  the  papers  in  another 
cause  in  such  court  a  part  of  suc^  pleading 
by  reference,  he  will  not  be  heard  to  object 
in  tbe  appellate  court  to  the  Incorporation  of 
such  papOTB  BO  made  a  part  of  bis  pleadings 
by  reference  into  tbe  transcr^it  of  record. 

[2]  In  bis  brief  here^  defendant  In  «Tor 
refuses  to  discuss  with  plaintiff  In  error  tbe 
question  as  to  tbe  sufficiency  of  bis  answer 
to  state  a  defense.  He  stands  solely  upon 
a  question  of  practice^  and  contends  tbat  be- 
cause plaintiff  in  error  took  no  exception  to 
tbe  Judgment  In  tbe  lower  court  that  be  Is 
precluded  here  from  raising  any  question  as 
to  the  sufficiency  of  his  answer  to  warrant 
the  Jttdgmrat,  oontending  ttiat  under  aectlra 
37,  e.  48,  laws  101T,  wbldi  provides: 

"Ezceptions  to  the  decisions  of  the  eoart  upcm 
any  matter  of  law  arising  during  the  progress  of 
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8  MUK  miut  be  taken  at  tbe  time  of  aueh  dad- 
stem  and  no  exceptions  ihall  be  taken  In  any 
appeal  to  any  proceeding  in  a  district  court  ex- 
c^t  sncb  88  shall  have  been  expressly  decided 
In  that  court:  Provided,  that  no  exception  shall 
be  required  to  be  reserved  in  the  trial  of  eq- 
uity cases  or  cases  before  the  court  In  which  8 
jury  has  htok  waived" 


— tbe  plaintiff  In  error  !■  prednded  from 
carins  a  review  in  Oils  court  It  Ib  true  this 
court  bas  beld  la  many  caaea  that  It  will  not 
examine  a  record,  nnleaa  exceptions  have 
been  taken  and  the  tmor  cunplained  ot  la 
called  to  tSua  attmUm  of  the  trial  court 
Meber  t.  Armljo.  U  N.  U  OT,  08  Pa&  jSlT; 
Dm  Baca  r.  WUcox,  U  N.  M.  8B2.  68  Pac. 
822;  Fallen  t.  Fallen,  21  N.  M.  212,  US 
Pac  294.  There  la  a  well-recognized  ex- 
ception to  tlila  rulOk  to  tbe  ect  Out  the 
court  will  notice^  without  exception  or  pre- 
eentation,  jurisdictional  and  other  matters 
which  may  render  a  case  Inherently  and 
fiitally  defective  and  require  reversal,  nila 
exception  was  stated  In  the  cases  above  re- 
ferred to,  and  also  in  the  case  of  Good  v. 
Loan  Co.,  16  N.  M.  461,  U7  Pac.  866,  and  in 
3  G.  J.  p.  894,  the  general  rule  la  stated,  and 
Ml  page  906  of  the  same  work  will  be  found 
an  exception,  which  Is  that  tbe  questlMi 
whether  tbe  pleadings  Bnin>ort  and  warrant 
tbe  Judgment  is  one  which  arises  on  the  rec- 
ord proper,  and  may  be  tested  by  writ  of 
error  or  appeal  from  the  Jndgmut  without 
any  exception. 

[3]  Where  a  Judgment  Is  rendered  on  an 
answer  which  clearly  falls  to  state  facts 
sufficient  to  constitute  a  defense  to  a  good 
complaint,  we  thtnh  sncb  Judgment  is  inher- 
ently and  fatally  defective,  and  tbat  no  ex- 
cation  to  the  rendition  of  the  same  is  neces- 
sary. In  addition,  the  demurrer  tendered 
by  plaintiff  in  error  to  two  paragraphs  of  the 
ans^ver  setting  up  the  affirmative  defenses, 
which  was  attached  to  the  motion  for  leave 
to  file  the  same,  pointed  out  the  insufficiency 
of  the  answer,  and  was  suffld«sit  to  call  the 
court's  attention  thereto,  so  that  the  trial 
court  was  not  led  Into  error  by  silence  on  the 
part  of  the  plaintiff. 

PalntlfT  In  error  asks  that  a  Judgment  be 
rendered  In  this  court  for  tbe  amount  claimed 
by  him.  This  will  not  be  done,  because  de- 
fendant in  error  might  desire  to  amend  his 
answer,  and  Is  «itltled  to  a  hearing  upon  the 
matters  set  forth  In  his  cross-complaint 

For  the  error  committed  by  the  court  In 
entering  Judgment  upon  the  answer,  the 
cause  wilt  be  reversed  and  remanded  to  the 
district  court,  with  Instructions  to  set  aside 
the  Judgment  and  Co  grant  d^endant  leave 
to  amend  his  answer;  and  it  la  so  ordered. 

PARKEB,  a  J.,  and  HOLIiOHAN,  District 
Judge,  concur. 


(S  N.  M.  «f» 

KEMP  V.  NEW  MEXICO  ANNUAL  CON- 
FERENCE OF  THE  METHODIST  EPIS- 
COPAL CHURCH,  SOUTH,  et  aL 

KBHP  LUMBER  CO.   v.  SAME. 
(Noa.  2240,  2246.) 

(Snprana  Court  of  New  Biexico.    Sept  24, 
1819.) 

(B^lut  by  the  ComrU) 

Bauoxoni  aoomm  ^^7— ItaHBSBa  or  Air- 
VOAL  ooHrauuroa  on  louuxiOH  or  coaro- 

SATZOK  NOT  LXABLB  rOB  ITS  DBBTB. 

The  fact  that  individuals  were  memberg 
e/t  on  annual  church  conference,  which  invited 
proposals  from  different  communities  of  dona^ 
tions  towards  the  erection  of  a  denominational 
oc^ege,  and  received  such  proposals  and  accepted 
one,  and  thereupon  voted  that  a  corporation 
should  be  formed  under  article  4  of  cliapter  23, 
Code  1916.  which  authorizes  tbe  formatiim  of 
a  corporation  for  religions,  benerolmt,  diarita- 
ble,  scientific,  and  literary  purposes,  without 
capital  itock,  and  such  corporation  was  there- 
after formed,  and  the  subscription  contracts 
were  asaigned  to  such  corporation,  and  the 
corporation  thereafter,  through  its  board  of 
trustees,  incurred  Indebtedness,  does  not  render 
the  Individuals  who  attended  the  conference 
and  approved  tiw  aottoi  taken  liable  for  such 
debts  so  incurred  by  the  corporation. 

Appeal  from  District  Court  (SuiTea  Conn- 

ty;  McClure,  Judge. 

Actions  by  Edwin  B.  Kemp  and  by  the 
Kemp  Lumber  Company,  respectively,  against 
the  New  Mexico  Annual  Conference  of  tbe 
Methodist  Episcopal  Church,  South,  R  P. 
Williams,  and  others.  Dismissed  as  to  de> 
fendant  Williams;  and  Judgments  for  the 
other  individual  defendants,  and  plalntlffa 
appeal.  Causes  considered  together,  and 
Judgments  affirmed. 

Reld,  Hervey  ft  Iden,  of  Roswell,  for  ap- 
pellants. 

O.  B.  Biice  and  TnnUnson  Fort  both  <tf 
Boawell*  for  appelleee. 

ROBERTS,  J.  The  facts  and  the  rlgbts 
of  tlie  parttea  in  tbe  above-etyled  cases  be- 
ing identical,  ezc^t  that  Kemp's  action  was 
upon  an  open  account  and  tbe  action,  by  the 
corporation  was  upon  a  promissory  note,  the 
cases  will  be  considered  together. 

These  actions  were  instituted  in  the  district 
court  against  the  appelleea  herein,  tbe  New 
Mexico  Annual  Conference,  the  Oeneral  Con- 
ference Board  of  Education,  and  certain  in- 
dividuals, 6.  B.  Allison,  B.  P.  WiUlama,  J. 
H.  Mesaer,  and  J.  E.  Cochran,  members  of 
said  conferMice.  No  service  of  process  has 
ever  been  had  upon  the  General  Conference 
Board  of  Education,  and  therefore  nothing 
Is  claimed  against  that  corporation.  The 
New  Mexico  Annual  Conference,  it  la  admit- 
ted by  the  appellants,  is  not  such  an  ratlty 
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as  can  be  sued  and  a  Jodgment  rendered 
against  It.  The  appellants,  howeTcr,  do  claim 
tbtit.  If  a  case  is  establlsfaed,  a  Judgment  can 
rightfully  be  rendered  agalnat  tlie  Indivlduala 
bereln  named. 

The  Methodist  Bpisoopal  Ghnrch,  South, 
la  goreroed  by  what  la  known  as  a  General 
Conference,  which  Is  a  national  convention 
held  every  four  years,  which  makes  and  pro- 
mulgates certain  rules,  regulations,  and  by* 
laws  for  the  goremment  of  the  chnit^, 
known  as  the  Discipline.  Under  this  Disci- 
pline It  appears  that  each  general  dlTlslw 
holds  what  is  known  as  an  "Annual  Confer- 
ence" ;  New  Mexico  and  a  part  of  Texas 
constituting  a  division.  The  Annual  Confer- 
ence is  composed  of  all  ministers  and  cer- 
tain lay  delegates  elected  by  local  and  dls- 
trlct  conferences^  Churches^  and  congrega- 
tions. This  conference  meets  annually.  At 
the  Annual  Confeiences  held  In  1806,  1906, 
and  1907  the  question  of  establishing  a  col- 
lege In.  the  dlTlsion  composed  of  New  Mexico 
and  a  part  of  Tevfts  was  discussed,  and  In 
1906  a  MHumittee  was  appointed  for  the  pur- 
pose of  receiving  proposals  from  different 
communities  and  accepting  funds  that  would 
be  subscribed  toward  the  establishment  of 
such  a  coU^,  and  this  committee  decided 
to  accept  the  proposal  made  by  the  dtlzens 
of  Artesta,  N.  M.,  conditioned  upon  such 
dtizens  furnishing  the  ground  up<ni  which  to 
erect  the  college  buildings  and  $40,000  rep- 
resented by  promissory  notes  of  various  In- 
dividuals. The  notes  were  to  be  collected 
by  Qi»  local  committee  at  Artesia  and  the 
proceeds  turned  over  to  the  college.  The 
committee  reported  to  the  next  Annual  Con- 
ference, and  the  conference  voted  that  a  cor- 
poration should  be  o^nlzed  under  the  pro- 
visions of  what  Is  made  the  8ec<md  subdivi- 
sion of  article  4  of  chapter  23,  Code  191S, 
which  provides  that  five  or  more  persons,  a 
majority  of  whom  shall  be  citizens  of  the 
United  States  and  residents  of  New  Mexico, 
may  organize  a  corporation  for  religious, 
benevolent,  charitable,  scientific  or  literary 
purposes,  or  for  the  estabU^ment  of  colleg- 
es. Such  corporations  are  not  required  to 
have  capital  stock  and  are  i^ven  power  Co 
sue  or  be  sued. 

Following  out  the  instructions  of  the  An- 
nual Conference,  a  corpontion  was  formed, 
known  as  the  Western  College  of  the  New 
Mexico  Annual  Conference  of  the  Methodist 
I^lscopal  Church,  South,  and  the  articles 
were  signed  by  nine  Individuals;  the  ap- 
pellant Edwin  B.  Kemp  being  one  of  the  sign- 
ers. It  appears  that  all  the  doings  ot  the 
board  of  trustees  of  the  college  were  report- 
ed to  the  Annual  Conference  from  year  to 
year,  and  that  vacancies  upon  the  board  of 
trustees  were  filled  upon  recommendation  by 
the  Annual  Conference.  The  defendants 
named  as  defendants  in  the  two  suits  were 
members  of  the  Annual  Conference  by  virtue 
of  the  fact  that  they  were  ministers  having 
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charges  in  flie  district.  The  college  build- 
ings were  erected  partly  from  the  proceeds 
of  the  notes  and  $20,000  which  was  borrowed 
from  the  Pacific  Mutual  Life  Insurance 
Company:  a  mortgage  on  the  real  estate 'be- 
ing given  to  secure  the  same.  The  loan  was 
also  further  secured  by  a  pledge  of  $20,000 
worth  of  the  subscription  notes.  It  was  un- 
able, appai*ently,  to  secure  the  money  to 
finance  the  iustltntion,  and  in  1913  It  closed 
Its  doors.  The  mortgage  referred  to  was  fore- 
closed, and  the  property  sold  and  bought  In 
by  the  mortgagee,  a,  deed  conveying  the 
equity  of  redemption  was  executed  by  tiie 
trustees.  Betweea  the  time  that  the  corpo- 
ration was  formed  and  the  suspension  of  the 
college  Edwin  B.  Kemp  advanced  certain 
moneys  to  pay  interest  on  the  loan  from  the 
Padflc  Mutual  Life  Insurance  Company, 
amounting  to  $383.84.  The  suit  of  the  Kemp 
Lumber  Company  was  to  recover  the  amount 
of  a  promissory  note,  dated  May  1,  1912, 
"due  90  days  after  date,  payable  to  the  Kemp 
Lumber  Company,  for  the  principal  sum  of 
$1,001.40,"  signed  by  the  college  corporation, 
by  the  proper  officers.  This  was  for  mate- 
rials furnished  subsequent  to  the  incorpora- 
tion of  the  college. 

The  theory  upon  which  a  recovery  was 
sought  was  that,  the  individuals  named  be- 
ing members  of  the  Annual  Conference  which 
authorized  the  formation  of  the  college  cor- 
poration, and  having  conducted  the  negotia- 
tions with  tbe  citizens  of  Artesia  for  the  es- 
tablishment of  the  college  there,  the  corpo- 
ratlon  so  formed  was  but  the  agent  of  the 
New  Mexico  Annual  Conference;  that  the  An- 
nual Conference  being  an  irresponsible  asso- 
ciation, though  organized  under  the  law  as  an 
entity,  incapable  of  suing  or  being  sued,  the 
members  of  the  cmferehce  were  responsible 
for  the  deMs~ereated  by  the  coll^. 

No  demurrer  was  filed  to  tiie  complaint 
In  either  case,  but  an  answer  was  filed,  whidh 
denied  liability  of  the  Individuals  and  set  np 
the  facts  fnlly  as  to  the  creation  of  the  cor- 
poration and  its  business  and  purposes.  Up- 
on Issue  Joined  the  cause  waa  submitted  to 
the  court,  and  as  to  B.  P.  Williams  it  was 
finmd  that  he  was  not  a  member  of  the  om- 
ference  and  had  nothhig  to  do  with  the  for- 
mation of  the  college  corporation.  He  was 
dismissed  from  the  case,  and  appellants  did 
not  question  the  propriety  of  the  action  of 
the  lower  court  In  this  r^rd.  The  court 
made  findings  of  fact,  finding  that  the  three 
other  individuals  named  were  not  liable. 

This  finding  was  upon  the  theory  that  the 
corporation  was  created  In  good  faith  for 
the  purpAse  of  conducting  a  college,  that  the 
debts  in  question  were  created  by  the  college 
corporation,  and  that  the  Indlvidnals  who 
had  participated  In  the  steps  leading  np  to 
the  formation  of  the  corporation  were  not 
liable  for  Oie  debts  afterwards  Incurred  by 
such  corporation. 

As  grounds  for  reversal  appellants  argue 
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that  the  indlTldaal  defendants  are  personally 
liable  for  obllgattons  incurred  by  the  confer- 
ence. Thla  Is  readily  disposed  of,  however, 
by  the  fact  that  the  obligations  hi  question 
were  not  incurred  by  the  conference,  but  by 
the  corporation  created  under  the  statute 
In  good  faith  for  the  purpose  of  conducting 
an  educational  Instltntlon  for  the  benefit  of 
the  church.  If  appellants'  theory  should  pre- 
vail, then  Indlvldoals  who  form  a  corpora- 
tion for  carrying  out  an  object  authorized  by 
law  would  In  all  cases  be  liable  for  the  debts 
incurred  by  the  corporation  so  formed.  That 
they  are  not  liable  in  euch  cases,  In  the  ab- 
sence of  frand  or  other  equitable  ground,  is 
universally  recognized. 

The  next  proposition  urged  is  that'  the 
Western  College  was  a  mere  agency  created 
by  the  conference  for  carrying^  Its  purpose 
Into  effect.  In  other  words.  It  is  argued  that 
it  was  a  dummy  corporation,  and  they  say 
that  it  is  a  well-known  rule  of  law,  found 
under  t^iat  branch  of  corporate  law  designat- 
ed as  "Dummy  Corporations,"  that  a  court 
will  not  allow  a  corpwatlon  to  be  used  to 
defeat  the  practice  of  Justice,  or  to  commit 
a  frand,  or  as  a  mere  cover  or  dummy  for 
Individual  acts,  or  allow  individuals  to  es- 
cape responsibility  for  acts  done  for  which 
tbey  would  be  liable  if  Individually  done, 
merely  because  done  under  cover  of  corpo- 
rate authority,  dtlng  Oook  on  Corporations 
<5th  Bd.)  vol.  2,  SS  063  and  664. 

The  trouble  with  this  contention  Is  that 
it  nowhere  appears  In  the  record  that  this 
corporation  was  formed  for  the  purpose  of 
defrauding  any  one  or  resorting  to  any  un- 
lawful practice.  It  was  created  in  good  faith 
under  the  statute  for  the  purpose  of  carrying 
out  a  laudable  object.  The  appellants,  when 
tbey  contracted  with  It,  were  folly  informed 
as  to  all  Its  affairs,  and,  while  It  was  domi- 


nated by  the  members  of  13ie  Annua!  Oonf6r- 
ence,  It  was  not  a  dununy  corporation,  but 
was  controlled  and  managed  as  are  many  of 
the  great  ecclesiastical  colleges  of  the  coun- 
try. 

The  last  contention  urged  is  that  the  ap- 
pellees  are  liable  by  reason  of  the  fact  that 
ttiey  were  members  of  the  conference  which 
accepted  the  proportion  of  the  dttzens  of 
Artesia,  and  that  the  conference  agreed,  in 
consideration  of  the  compliance  by  the  citi- 
zens of  Artesia  with  their  agreemost  to  raise 
$45,000  and  do  certain  other  acts;  they  would 
maintain  a  college  there ;  that  by  reason  of 
their  failure  to  maintain  the  college  the  col- 
lege corporation  was  unable  to  collect  the 
subscription  notes,  the  payment  of  wUcb 
was  contingent  upon  the  establUhment  and 
maintenance  of  the  college. 

There  la  no  merit  in  this  ccmtentlon,  how- 
ever, because  It  clearly  appears  that  the  dti- 
sens  of  Artesia  failed  to  pay  the  notes  at 
the  time  they  -wen  due,  and  there  Is  no  evi- 
dence to  show  that  the  failure  to  maintain 
the  college  was  the  fault  of  the  Omeral  Con- 
ference. There  was  no  evidence  of  misap- 
propriation of  funds  or  wrongdoing  upon  the 
part  of  .either  the  Annual  Conference  or  the 
trustees  of  the  college.  It  was  simply  a  case 
of  inability  to  finance  the  institution  which 
was  occasioned  by  reason  of  the  fiUlure  of 
the  citizens  of  Artesia  to  promptly  meet  the 
obligation  which  they  had  incurred.  We 
have  carefully  considered  the  record  and 
briefs  and  find  no  1^1  liability  on  the  part 
of  the  Individuals  named  for  llie  debta  In 
question. 

The  Judgment  wUl  be  afflrmed;  and  it  Is 

so  ordered. 


PABKSB.  a  J. 
CUT. 


and  BAXNOUDS.  J,  eon- 
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OBBGON  HOME  BTTIU>ERS  t.  HONTGOU- 
BRT  INV.  CO.* 

(Sapreme  Gonrt  of  Oiegon.  Oct  21»  19190 

L  Tbiax.  «=3395(2)  —  FnniiHa  ov  faoti  bt 
juDoa  BPEcino  as  in  bfioial  tudxct. 
When  the  psrtiea  to  as  action  waive  their 
riilita  t6  a  Jury,  the  Andinsa  of  tiie  trial  Judge 
are  In  the  nature  of  a  special  verdict,  and  the 
jodge  mnrt  find  die  facta  aa  partlcolarlj  as  la 
required  in  a  special  verdict  retnmed     a  jorr. 


OBXaON  HOME  BUILDERS  t.  MONTOOMERT  INT.  00.  487 
(IM  P.) 

exchanged  held  a  "fact  in  iasoe,**  defined  ai  that 
on  which  plaintiff  proceeds  by  bia  action,  and 
which  defendant  oontroTorta  In  his  pleadinga, 
w>  that  flttdingB  thereon  were  findlnga  of  nlti> 
mate  fact  and  not  mere  conclnsiona  of  law. 

[Ed.  Note.— For  odier  definitional  see  Words 
and  Phraae^  First  and  Second  Ssries,  Facta 
in  Issoe.] 

9.  BbOEEBB  —  "RkAT  XaTATE  BBOKKB" 

DKnilXD. 

A  "real  estate  broker"  la  one  employed  Sn 
negotiating  the  aal^  pordiaae,  or  exchange  of 
lands  OB  a  eommlasion  contingrat  w  soccess, 

[Ed.  Note.— For  odwr  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea^  Real 
Estate  Broker.] 


2.  Tbiax.  *=>3iS5(3)  —  Fibdino  or  facts  bt 

SPECIAL  VBKDICT. 

A  spedal  verdict  most  find  all  the  facta 
cBsential  for  a  Judgment,  bnt  nltlmate  and  con- 
stitutive raUttt  t^n  evidentlarri  facts  ahouM 
be  stated. 

3.  Tbiai.  «=»365(3)  —  Adkquaot  or  bpbciai. 

VERDICT  STATIRO  IIHDINOB  Olf  IB8UB  DXIBB 

unina  case. 
A  epecial  verdict  must  pass  <»  bH  the  ma- 
terial issues,  ret  will  be  adequate  if  it  sutes 
mffident  fln^itmf  on  an  Issue  ultimately  deter- 
ninins  case  and  necessarily  supporting  the 
Judgment  rendered  so  tiiat  other  Isnies  bectHue 
ImmaterlaL 

4.  TBiAL  ^395(5)— FiNDiiras  or  judqb  bb- 

IffQ  ONLT  COHCLUBIOnS  OT  UW  IHBOTFI- 
OntNT. 

If  the  findings  made  by  the  trial  Jo^e  are 
not  in  truth  findings  of  fact,  bnt  on^  condu- 
slons  of  law,  the  Judgment  cannot  stand  becauee 
it  must  be  aopported  by  a  statement  of  nltlmate 

5.  Tbiai.  «=3396(5>— "SnDBBTXABT  VAor"  l»- 

RNED. 

An  "evidentiary  fact"  is  one  that  furnishes 
evidence  of  the  existence  of  some  other  fact 

[Ed.  Notew— For  other  definition^  see  Words 
and  Phrases,  Sec<md  Series,  Evid«itiarj  Fact] 

&  Tbiai.  «=9396(S)  —  "TTltikatb  taot**  db- 

riNBO. 

An  "ultimate  fact"  Is  the  final  resulting  ef- 
fect reached  by  processes  of  legal  reasoning  from 
the  evidentiary  facts  (citing  Words  and  Phrases, 
First  and  Second  Swiss,  Ultimato  Fact). 

7.  FlXADINO  «s>434— Attebhativb  aixboa- 

nON  IIT  ANBWBB  AS  DENIAL  OT  AFUBMATIVB 

ALLEaATION  IK  COUFLAIITT. 

In  a  broker's  action  for  commission  on  ne- 
gotiating an  exchange  of  properties,  the  affirm- 
ative allegation  in  the  complaint  that  the  pur- 
diaser  procured  owned  his  exchanged  premises 
in  fee  simple,  followed  by  denial  In  the  answer, 
is  snfllcient  after  judgment  and  without  timdy 
objection,  for  the  reason  that  such  denial  la  the 
equivalent  ot  an  affirmative  allegation  of  non- 
ownership  by  such  pnrdiaser. 

8.  Tbial  *=»395(5)— "Fact  in  issue"  on 
which  complaint  is  based  and  which  de- 
rndant  contbovebts. 

In  a  realty  broker's  action  for  oommission 
in  negotiating  an  exchange  of  properties,  ques- 
tion of  whether  or  not  the  purchaser  procured 
the  owner  in  fee  simple  of  his  lands  to  be . 


10.  Bboeebs  «»63(1)— Bioht  To  oohhxbbioh 

on  BEPUBAL  or  PBINOIPAL  TO  SELL. 

A  realty  brdur,  en^loyed  to  sell  given  lands 
or  to  find  a  purchaser  ready,  able,  and  willing 
to  buy,  ia  entitled  to  commission  when  he  In- 
troduces to  his  prindpal  a  person  rtody,  able, 
and  willing  to  purdiaae  on  tha  terms  &[ed  by 
the  principal,  even  thou^  the  latter  refuses  to 
sell. 

IL  Bboeebb  «=»S2  —  GoNBTBUonoir  or  oon- 

TBACT  TO  PAT  COUHISSIOM  ON  ''OOHSDIOCA- 

TION  or  DEAU" 
In  view  of  a  stipulation  that  plaintiff  bro- 
ker's commission  should  be  so  much  "of  the 
price,"  engagement  by  the  owner  to  pay  com* 
mission  If  the  broker  found  a  buyer  ready  and 
willing  to  "consummate  a  deal"  for  the  stipu- 
lated price  held  to  be  to  pay  commiHsion  on 
actual  completion  and  carrying  out  of  a  con- 
tract Of  exchange  of  properties  with  a  buyer 
procured  by  the  broker. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  ConanmmationJ 

Appeal  from  Orcuit  Courts  Mnltnomah 
County;  W.  N.  Gatens,  Judge. 

Action  by  the  Oregon  Home  Builders 
against  the  Montgomery  InveBtm^t  Com- 
pany. From  Judgment  for  defendant,  plaln- 
tifl  appeals.  Affirmed. 

This  Is  aa  actlra  by  a  real  estate  brojcer  to 
recover  a  comml88l<n.  The  Or^n  Home 
Bnilders.  plaintiff,  and  the  Montgomery  In- 
vestment Company,  defendant,  are  corpora- 
tions. The  plalntifT  is  engaged  in  the  busi- 
ness of  a  real  estate  broker.  The  defaidant 
owned  a  four-story  brick  building  and  the 
land  upon  which  it  stood  In  Portland.  On 
June  1.  1916,  the  defendant  signed  a  writing 
which  reads  as  follows: 

"To  The  Oregon  Home  Builders:  Ton  are 
hereby  employed  and  authorized  to  offer  for  sale 
or  exchange  and  given  the  exclusive  sale  of  the 
property  described  in  the  margin  hereof,  at 
the  price  and  terms  noted  therein  or  at  such 
other  price  and  terms  as  I  may  hereafter  agree 
to.  Yon  are  hereby  authorized  by  me  to  ac- 
cept a  deposit  to  l>e  applied  on  the  purchase  price 
of  aaid  property,  and,  in  my  name,  to  execute 
and  deliver  a  binding  written  contract  for  the 
sale  and  conveyance  of  the  said  alK>ve  described 
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property.  In  the  tmat  tbat  you  fiod  a  boyer 
ready  and  wilHng  to  conBanunate  a  deal  for  said 
price  and  terms  or  on  such  other  terma  and  price 
as  may  be  agreed  to  by  me,  or  place  me  in  toncb 
iritb  a  buyer  to  whom  I  at  any  rabaegnent 
time  aell  or  convey  said  property,  I  hereby  agree 
to  pay  yon  in  cash,  aa  a  comndsaion  for  your 
aerricea,  the  following  sums,  to  wit:  $750.00 
cash  of  the  price  for  whidi  said  property  is 
sold  or  at  which  It  is  exchanged,  which  said 
commission  I  authorize  yon  to  retain  out  of 
the  Grst  money  paid  on  the  purchase  price  of 
said  property  as  a  deposit,  or  otherwise.  I 
hereby  warrant  the  information  given  in  the 
margin  to  be  true  and  that  I  am  in  peaceable 
possesion  of  the  said  described  property,  that 
my  title  to  the  same  ia  perfect,  and  is  without 
incumbrance  as  stated,  and  that  I  will  furnish 
a  satisfactory  abatract  of  title  broujAt  down 
to  the  date  of  sale,  showing  snch  title.  In  case 
of  an  exchange  of  my  aaid  property,  I  have  no 
objection  to  your  representing  and  accepting 
compensation  from  the  other  party  to  the  ex- 
change as  well  as  myself.  I  agree  to  furnish  an 
abstract  of  title  to  the  date  of  sale.  I  further 
agree  that  this  contract  and  the  authority  here- 
1v  conferred  shall  oontinne  in  effect  nntU  I  glTe 
yon  ten  dajw*  notice  of  wlUidrawaL 

"Montgomery  Investment  Co., 

"Bayard  T.  AUyn,  Pres. 

"A.  J.  De  Lano,  Trees. 

"F.  J.  De  Lano,  Secy. 
"West  half  of  lota  7  and  8,  block  135,  Port- 
land, Multnomah  county,  Oregon,  known  as 
No.  386  Third  street,  Portland,  Ore.  Price  $70,- 
000.  Terms,  exchange.  Present  incumbrance: 
Mortgage  $25,000  at  7  per  cent  Are  interest 
charges  and  all  bonded  assessments  paid  to 
date?  Tea.  City  liens,  bonded :  N<»ie.  Char- 
acter of  improvements:  4-ator7  brick  ato^  and 
apartment.'* 

Afterwards  the  plalntiCT  introdaced  to  the 
d^endant  Claude  I>.  Starr  as  a  pro^;>ectlve 
pnrdiaser.  After  "numerous  negotiations" 
between  Starr  and  the  defeudaut,  *in  all  of 
wUcb  said  n^tiatlons  the  plaiutUT  corpora- 
tion asslBted.  BBSodated,  and  partldpatedt" 
the  defendant  and  Starr  idgned  a  writing  as 
liollo^s: 

"This  i^reement,  made  and  entered  Into  tlds 
Ist  day  of  Jnne,  IdlO,  by  and  between  the  liont- 
Komei7  Investment  Company,  a  corporation,  by 
its  president  and  secretary,  with  the  corporate 
seal,  iiarty  of  the  first  part,  and  Claude  D. 
Starr,  party  of  the  socond  part,  witnesseth: 

"That  for  and  in  consideration  of  the  agree- 
ments hereinafter  contained,  the  party  of  the 
first  part  a^ccs  to  sell  to  the  party  of  the  sec- 
ond part  and  the  party  of  the  second  part  agrees 
to  purchase  from  the  first  party  the  following 
described  property  in  Hidtnomah  county,  state 
of  Oregon,  to  wit:  [Here  is  described  the  land 
upon  wbidi  the  brick  building  is  located.]  Sub- 
ject to  a  mortage  for  the  sum  of  $26,000.00, 
which  said  mortgage  Is  due  November,  1913. 
Also  to  convey  by  bill  of  sale  all  the  furniture, 
except  personal  effects,  now  in  the  above  named 
premises;   free  and  clear  of  all  incumbrances. 

"And  irt  payment  of  the  purchase  price  of  the 
above  described  property,  and  in  consideration 
of  the  conveyance  thereof,  t^e  party  of  the  sec- 
ond part  agrees  to  sell  and  convey  to  the  party  , 


of  the  first  part  tiie  following  described  prop- 
erties, situated  in  Multnomah  and  Clackamas 
counties,  state  of  Oregon,  to  wit:  [After  de- 
scribing two  lots  in  Portland,  one  of  which 
was  subject  to  a  mortgage  for  $4,600.  while  the 
other  is  said  to  be  clear  of  incumbrance,  the 
writing  deanibed  two  tracts  aggregating  232.72 
acres  located  in  Cladcamas  coontyj  Sanu  to 
be  clear  of  all  incumbrances. 

"And  the  said  part?  of  the  second  part  agrees 
to  pay  at  the  consummation  <a  this  transaction 
the  sum  of  $5,000  in  eaah,  to  the  party  of  the 
first  part. 

"All  rentals,  interest  and  adjustments  to  be 
made  as  of  July  1,  1916^  Deeds  conveying  said 
properties  from  one  to  the  other  of  the  parties 
hereto  are  to  be  good  and  sufficient  warranty 
deeds  conveying  a  fee>dniple  title  to  the  above 
described  propwties,  free  f^rom  all  incombranoea 
except  as  herein  mentioned,  and  said  deeds  ahall 
be  delivered  from  one  to  the  other  of  the  said 
parties  hereto  within  a  reasonable  time.  Ab- 
stracts of  title  or  certificates  of  title  to  be  fur- 
nished each  party  to  the  other  to  their  respec- 
tive properties,  and  a  reasonable  time  shall  be 
allowed  for  the  correction  of  any  defects  that 
may  at^ear." 

The  plaintiff  was  "the  procnrlng  cause  of 
the  execution  of  the  agreement"  made  be- 
tween the  defendant  and  Starr. 

On  June  10,  1818,  Starr  sabmitted  to  the 
defendant  abstracts  ct  title  covering  tbe  two 
Portland  lots  and  tbe  two  Clackamas  coanty 
tracts.  Tbe  abstracts  "did  not  dlsdose  tbat 
the  said  Starr  was  the  owner  In  fee  simpto  of 
tbe  property  sitaated  in  Olackamas  eonnty 
•  •  •  and  did  not  disclose  tbat  said  Starr 
bad  a  marketable  tittle  Umtow"  In  tmtb, 
Starr  "was  not  at  any  time  prior  to  the 
commencement  of  tbis  acUon  tbe  owner  In 
fee  simple  of  the  real  pmpGrty  known  as  tbe 
Clackamas  county  lands,  and  did  not  bave  a 
marketable  title  thereto*  but  bis  title  tbmin 
was  defective."  On  July  20, 1916,  tbe  defend- 
ant ddivered  to  Starr  a  complete  statement 
of  Its  objection^  "pointing  out  tbe  defects 
to  the  title  of  said  CUuikamas  county  lands 
as  shown  by  said  abstract  of  title,"  and  "re- 
fused  to  ctntsummate  said  deal  unless  the 
fects  so  iK^ted  out  should  be  ranedled  with- 
in a  reasonable  time  and  on  or  before  tbe 
3d  day  of  Septonber.  1916.**  Starr  failed  to 
correct  tbe  defects  pointed  out  bo  blm,  and 
he  "did  not  prior  to  the  3d  day  of  September, 
1016,  or  at  all,  tender  to  the  def  aidant  an  ab- 
struct  of  title  showing  tbat  said  defects  or 
any  of  them  bad  been  remedied*  or  showing 
that  the  said  Starr  bad  or  could  oonv^  a 
matl»table  title  to  said  ClatAamas  county 
lands."  On  September  3, 1916,  the  de^dant 
notified  Starr  "that  on  account  of  his  failure 
and  refnssl  to  comply  wltta  said  «mtract  the 
defendant  considered  itself  no  imger  bound 
thereby."  Starr  had  caused  tbe  written 
agreement  which  be  and  tbe  defoidant  ha£ 
signed  to  be  recorded;  and  in  February, 
1917.  be  dellvned  to  tbe  deCoidant  a  quit- 
claim deed  to  the  brick  building.  Up  to  and 
Indndlng  the  time  when  tbe  qnitcaalm  deed 
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was  delivered,  "Starr  was  not  able  to  convey 
a  fee-simple  or  marketable  title  to  said  Clack- 
amas county  lands  to  tbe  defendant,  and  neg- 
lected within  a  reasonable  time  after  the  de- 
fects to  the  title  were  polhted  out  to  htm  by 
tbe  defendant  to  care  said  defects  or  any  of 
them."  Starr  was  ready  and  willing  at  all 
times,  however,  to  pay  tbe  defendant  tbe 
95,000  stipulated  In  tbe  contract 

The  plaintiff  brought  this  action  to  recover 
$T50,  allying  that  It  had  earned  and  was  en- 
titled to  that  sum  as  a  commission  under  the 
terms  of  its  contract  with  the  defendant 
The  facts  narrated  In  the  foregoing  state- 
ment are  taken  from  tbe  findings  of  fact 
made  by  the  trial  judge,  who,  with  tbe  con- 
sent of  tbe  parties,  heard  tbe  cause  without 
the  aid  of  a  Jary.  The  Judgment  was  for  the 
defendant  and  the  plaintiff  appealed. 

W.  B.  Shlvely,  of  Portland,  for  appellant 
Robert  F.  Magnlre,  of  Portland  (E.  V. 
Uttlefleld  and  Wlntor,  Beaou  &  Maguire.  all 
<a.  PorUand,  on  tbe  briefs),  tor  lespoodait 


HikBBIS.  J.  (after  stating  tbe  futs  as 
above).  [1-41  Tlw  ^aintUT  contends  tbat  the 
finding  labeled  **B1ndlngs  of  Fact"  so  far 
as  th^  relate  to  Stan's  title  to  and  ownei^ 
di^  In  tbe  Olackamas  oonn^  lands*  are  no 
more  tban  cmudaslons  <tf  law;  and  tbat 
therefive  tbey  are  insnfflclent  to  sopport  the 
lodgment  Where  tbe  parties  to  an  action 
at  law  waive  their  right  to  a  Jury,  the  find- 
ings made  by  tbe  trial  judge  who  bears  and 
decides  the  cause  are  .in  the  nature  of  a  spe- 
cial verdict;  and  hence,  since  the  standard 
fixed  for  a  special  verdict  Is  also  taken  as  the 
standard  for  the  "findings  of  fact"  the  trial 
judge  must  find  the  facts  with  the  same  de- 
gree of  particularity  as  is  required  In  a  spe- 
cial verdict  returned  by  a  jury.  A  special 
verdict  must  find  all  the  facts  essential  for 
a  Judgment;  but  ultimate  and  constitutive* 
rather  than  evidentiary,  facts  should  be  stat- 
ed. Q»ieraUy>  a  special  verdict  must  pass 
upon  all  the  material  issues;  and  yet  a 
qiedal  verdict  will  be  adequate  if  it  states 
sofflclent  findings  on  an  Issue  which  ulti- 
mately determines  the  case  and  necessarily 
Bui^rts  the  Judgment  rendered  so  that 
other  Issues  in  the  controversy  become  Im- 
material. Turner  v.  Cyrus.  179  Pac.  279.  If 
the  findings  made  by  tbe  trial  judge  are  not 
in  truth  findings  of  fact  but  In  effect  are 
<mly  concluaions  of  law,  then  the  Judgment 
cauDot  stand  becanse  it  must  be  supported 
by  a  statement  of  ultimate  facts.  88  Cyc. 
1979. 

[S.I]  An  "evidentiary  fact"  is  one  that 
fnmiabes  evidence  of  Qie  existence  of  some 
other  fact  17  Cyc.  822.  An  "nltimate  fact" 
is  the  final  resulting  effect  which  Is  reached 
by  processes  of  logical  reasoning  from  the 
evidentiary  facts.  21  R.  C.  U  438.  In  8 
Words  and  Phrases,  7144,  it  Is  said: 
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"Ultimate  facta  are,  when  considered  with  ref- 
erence to  the  facts  or  evidence  by  which  they 
are  established  or  proved,  bat  the  logical  fe- 
Bolts  of  the  proofs,  or.  In  other  words,  mere  oon- 
cludona  of  fact" 

It  la  sometimes  difflcolt  to  dlstlngniah  be- 
tween conclusions  of  fact  and  conclnslons  of 
law,  because  It  may  be  tbat  a  atatonent  of 
tact  cannot  be  made  without  Indndlng  a  oon- 
dnaton,  or  it  may  be  that  a  oonidnaion  of  lav 
Is  soch  that,  In  the  attoidlng  drcnmstancea. 
It  nmst  be  stated  In  tbe  fcmn  of  a  statemeat 
of  fact  88  Cyc.  1979;  Levins  t.  Bovegno,  71 
CaL  3TS,  13  Pac  161;  Clark  t.  Chicago*  etc, 
B.  Co..  28  Minn.  69,  9  N.  W.  75. 

"Th«  line  of  demarcation."  as  stated  in  Levins 
V.  Bovegno,  71  Gal.  278,  275.  12  Pac.  181. 
162,  "between  what  are  qnesttons  of  fact  and 
conclusions  of  law,  is  not  one  easy  to  be  drawn 
in  all  eases.  It  is  quite  easy  to  say  that  the 
nltimats  facts  are  but  the  logical  oonclodons 
deduced  from  certain  primary  facta  evidentiary 
in  their  character,  and  that  conduatoni  of  law 
are  those  preaomptions  or  legal  deductions 
which,  the  facts  being  given,  are  drawn  with- 
out  further  evidence.  Tbia  does  not  however, 
quite  meet  the  difficnlty.  We  dedooe  tbe  oUIt 
mate  fact  txim  certain  probative  tactm  by  ^ 
proceai  ot  natural  reasoning.  We  draw  die 
inference  or  oondudon  of  law  by  a  process 
of  artifldal  reasoning,  but  this  lart  process  is 
often  in  such  exact  accord  with  natural  reason 
that  tbe  distinction  is  scarcely  appredable. 

"If  ultimate  facts  were  found  only  from  direct 
evidence  to  the  very  fact  the  distinction  be- 
tween them  and  condoaioQS  of  law  could  be 
ead^  drawn,  bat  as  they  are  to  a  great  extent 
presumed  from  the  existence  of  other  facta, 
they  are  eondustons  readied  by  argument  by 
reason,  are  results  deduced  from  an  iufereadal 
process,  in  which  the  evidentiary  facts  become 
the  pronisea  and  the  ultimate  fitct  the  condu- 
sion;  and  this  process  by  which  nltimate  facts 
or  presumptions  of  fact  are  readied  differs  from 
presumptions  of  law  only  in  this,  that  the  lat^ 
ter  'are  reduced  to  fixed  rules,  and  constitute  a 
branch  of  tbe  particular  arstem  of  Jarisprodenoe 
to  which  they  bdrng* ;  Um  former  being  'mor^ 
ly  natural  presumptlous,  are  derived  whdly  and 
directly  from  the  drcumstances  of  the  partic- 
ular case,  by  the  common  experience  of  man- 
kind, without  aid  or  control  U  any  rales  of 
law  whatever.* " 

Although  it  may  not  be  possible  to  frame 
a  formula  wbldi.  In  all  cases,  will  serve  as 
an  ^mfen^wg  test  by  which  to  determine 
whether  a  given  deduction  states  an  ultimate 
fact  or  a  conduslon  of  law  still,  "It  Is.  In 
many  cases."  as  said  In  Levins  v.  Bovegno, 
"the  means  by  which  the  result  Is  to  be 
reached,  whltih  must  determine  whether  a 
given  conduslon  Is  cme  of  fact  or  of  law.  If 
from  the  facts  In  evidence,  the  result  can  be 
reached  by  that  process  of  natural  reasoning 
adopted  in  the  Investlgatlw  of  truth,  it  be- 
comes an  ultimate  fact  to  be  found  as  such. 
If,  on  tbe  other  hand,  resort  must  be  had 
to  the  artlfidal  processes  of  the  law.  In  order 
to  readi  a  final  determination,  tbe  resalt  Is 
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a  condusion  of  law."  See,  also,  TraTelers* 
Ins.  Co.  V.  Hollaner,  181  Wis.  371,  lU  N.  W. 

527. 

In  addition  to  the  difficulty  ^countered  In 
distlbgulslitng  between  conclusions  of  law 
and  ultimate  facts,  It  Is  also  sometimes  diffi- 
cult to  dlstlDgulsh  between  Inferential  facts 
and  ultimate  facts;  and  because  of  this 
latter  difficulty  It  has  been  suggested  In  one 
jurisdiction  that  In  cases  of  doubt  the  only 
safe  plan  Is  to  include  all  the  facts  in  a 
special  verdict,  on  the  theory  that  If  It  turns 
out  that  a  given  fact  is  only  evid«itlary  no 
harm  Is  done,  but  If  sudi  fact  Is  ultimate 
its  presence  is  proper  and  Its  absence  might 
be  fatal.  Louisville,  etc.,  Ry.  Co.  v.  Miller, 
141  Ind.  CSS,  549,  37  N.  m  843;  Republic 
Iron  Steel  Ca  Jones,  32  Ind.  Aptf.  188, 191. 
69  N.  E.  191. 

It  has  been  said  that  a  fact  in  Issue  "Is 
that  upon  which  the  plaintiff  proceeds  by 
bis  action,  and  which  the  defendant  contro- 
verts in  his  pleadings."  Garwood  v.  Gar- 
wood, 29  Cat  514;  Glenn  t.  Savage,  14  Or. 
667,  574,  18  Pac.  442;  Kins  t.  Chase,  16  N. 
H.  9,  41  Am.  Dec.  675. 

We  now  tnm  to  the  pleadings  to  ascertain 
what  wen  ttie  foots  In  issue.  The  complaint 
SLven  tbMLt  the  defendant  owned  the  property 
upon  whi^  the  brid^  traiidlng  ia  located  and 
that  the  plalntUr  and  defendant  entered  into 
an  agreemoit  under  the  terms  itf  wfaidi  the 
defotdant  agreed  to  i»y  idalntiff  |7S0;  that 
the  plalntlfF  found  a  buyer  ''ready  and  will- 
ing to  consummate  an  exchange  thereof  for 
other  property  up<Mi  sndi  terms,  conditions, 
and  tor  such  price  as  ahould  be  agreed  to  by 
the  defendant"  It  Is  next  alleged  in  the 
complaint :  That  the  plaintiff  produced 
Claude  D.  Starr,  and  that  Starr,  and  the 
defendant  entered  into  a  contract  for  the 
exchange  of  their  reqrectlve  properties, 
and  that  under  the  terms  of  the  ctmtract 
the  Clackamas  county  lands  were  "to  be 
clear  of  all  Incumbrances.  That  In 
and  by  said  contract  It  is  further  provided 
that  the  said  Starr  should  pay  defendant  the 
furtlier  sum  of  f5,000  In  cash,  and  said  con- 
tract farther  provided  that  all  rentals,  inter- 
est, and  adjustments  were  to  be  made  as  of 
July  1,  1916.  That  deeds  conveying  said 
pn^pertles  from  one  to  the  other  of  said  par- 
ties were  to  be  good  and  snflOcirat  warranty 
deeds  conveying  a  fee-simple  title  to  the  prop- 
erty conveyed  free  from  all  incumbrances  ex- 
cept as  In  said  contract  mentioned,  and  that 
said  deeds  should  be  delivered  fmn  one  to 
the  other  of  said  parties  within  a  reasonable 
time,  and  said  contract  farther  provided  that 
abstracts  or  certtflcates  of  title  were  to  be 
fumiabed  by  each  party  to  the  transaction 
to  the  other,  covering  ttieir  reflective  prop- 
erties, and  that  a  reasonable  time  should  be 
allowed  each  party  for  the  correction  ot  any 
defects  tliat  might  appear." 


The  complaint  continues  by  alleging.  In 
paragraph  4: 

"That  at  all  times  herein  mentioned  the  said 
Claude  D.  Starr  has  been  and  is  now  the 

owner  in  fee  simple  of  the  properties  described 
In  paragraph  8  hereof  agreed  by  him  to  be 
conveyed  to  the  defendant,  and  the  said  Claude 
D.  Starr  has  been  at  all  times  herein  mentioned 
and  is  now  ready  and  willing  to  convey  said 
property  and  all  thereof,  subject  only  to  the 
incumbrances  in  said  ctmtract  mentioned,  bj 
good  and  auffident  warranty  deed,  as  provided 
in  said  contract,  and  has  been  at  all  ctf  said 
times  and  is  now  ready  and  willing  to  pay 
defendant  said  sum  of  pijOOO,  In  cash,  and 
at  ell  times  herein  mentioned  and  Is  now  ready 
and  willing  to  consummate  said  transactioii 
for  the  exduuge  of  said  properties  in  acoord- 
anoe  with  the  terms  of  said  contract." 

The  answer  admits  that  the  terms  of  the 
contract  between  the  plaintiff  and  Starr  are 
as  alleged  In  the  complaint.  The  answer  ad- 
mits  that  Starr  Is  willing  to  pay  $5,000,  but 
denies  every  other  allegation  In  paragraph  4. 
In  other  words,  the  plaintiff  says  that  Starr 
"has  been  and  Is  now  the  owner  in  fee  simple" 
of  the  Clackamas  coun^  lands,  which  accord- 
ing to  the  terras  of  the  contract  were  to  be 
"clear  of  all  Incumbrances" ;  but  the  defend- 
ant deoies  that  Starr  has  been  or  ia  now  the 
owner  in  fee  simple  of  these  lands. 

The  answer  contains  some'  affirmative  mat- 
ter. In  substance,  the  defendant  says  In  its 
answer  that  Starr  submitted  abstracts,  bat 
that  they  disclosed  that  he  "did  not  have  a 
merchantable  title  to  any  of  the  real  proper- 
ty in  Clackamas  county";  that  on  July  19. 
1918,  the  defendant  gave  tp  Starr  a  com- 
plete statement  of  its  objections  to  the  title 
to  the  Clackamas  county  lands;  that  Starr 
made  no  attempt  "to  correct  any  of  objec- 
tions made  to  the  title  as  shown  by  the  at>- 
street  which  was  submitted  to  this  defradant, 
and  that  this  defendant  has  never  at  any 
time  or  at  all  been  given  or  tendered  an  ab- 
stract to  the  title  showing  a  merchantable 
title  to  the  lands  in  Clackamas  county.  Or.** 
The  answer  concluded  by  averring  that,  on 
account  of  the  failure  ot  Starr  to  submit  an 
abstract  within  a  reasonable  time  "showlns 
a  fee-flimiae  title  to"  the  Clackamas  conn^ 
lands,  the  defendant  notified  Starr  on  Sep- 
tember 6, 1916,  that  the  contract  was  canceled 
"on  account  of  Us  inability  to  deliver  to  Oils 
defendant  a  merchantable  title  to  the  prt^ 
erty  In  Clackamas  county." 

[7, 8]  All  this  afflrmatlve  matter  In  tbe 
answer  was  denied  by  the  reply.  In  ottiw 
words,  tbe  defendant  says,  bat  tbe  plalntUF 
denies,  that  the  abstracts  sobmitted  1^  Starr 
disclosed  that  he  did  not  have  a  mercfaantablft 
title ;  and  that  Starr  failed  to  famish  an  ab- 
stract showing  that  he  owned  tbe  Clackamas 
county  lands  In  fee  simple.  It  Is  true  that 
the  defendant  did  not  directly  allege  in  its 
answer  that  Starr  was  not  the  fee-simple 
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owner  of  the  Clackamas  county  lands;  but 
it  Is  also  true  that  the  complaint  alleged  that 
Starr  was  the  fee-simple  owner  of  the  prem- 
ises, and  this  allegation  of  the  complaint  was 
denied  by  the  answer,  thus  forming  an  Issue 
upon  the  question  as  to  wheth»  Starr  owned 
the  Clackamas  county  lands  in  fee  simple. 
It  will  be  observed,  too,  there  are  numerous 
arerments  In  the  answer  about  the  abstracts 
not  disclosing  a  marketable  title  or  fee-simple 
ownership.  It  may  be  assumed,  without  de- 
ddlng,  ttiat  In  order  to  prevail  the  defendant 
must  aver  that  Starr  was  not  the  fee-dmple 
owner  of  the  premises;  and  yet,  notwttbr 
standing  such  assumption,  the  answer  must 
be  held  sufficient  after  Judgment  and  in  the 
atieence  of  a  timely  objection,  for  the  reason 
that  the  afflrmatlve  allegation  In  the  com- 
plaint that  Starr  owned  the  premises  in  fee 
Bbnple,  ftdlowed  the  d^al  In  the  answer, 
is  taken  as  Uw  equivalent  of  en  afflrmative 
allegation  la  the  answer  of  nonownershlp^ 
81  Cyc  716;  Treadgold  r.  Williams,  81  Or. 
668,  663,  160  Pac.  803;  Hodson-Feenan^ty 
Go.  T.  Coast  Culvert  ft  Flume  Co^  178  Vac 
382,  887.  The  question  of  whether  or  not 
Starr  was  tlie  owner  in  fee  simple  of  the 
Clackamas  connly  lands  was  a  "fiict  in  issne' 
within  the  deflnition  already  given  of  "a  fact 
in  issue,"  for  the  Montgomery  Investment 
Company  defends,  in  part  at  least,  upon  the 
drcumstance  that  Starr  did  not  own  these 
lands  In  fee  simple.  If  the  fact  that  Starr 
was  npt  the  fee-simple  owner  of  the  prem- 
ises Is,  together  with  the  other  facts  recited 
Id  the  findings,  snffldent  to  defiBat  tba  dalm 
of  plaintiff,  then  ttie  statemoit  of  Oiat  fact, 
together  wiOi  the  oOier  recited  fiacts;  Is 
enough  to  support  the  Judgment 

Ownerflihip  may  be  pleaded  as  an  ultimate 
fact,  and  a  fortiori  ownership  may  be  stated 
as  an  ultimate  fact  In  a  special  verdict  or  in 
the  findings  of  fact  made  by  a  trial  Judge. 
Whether  a  finding  of  ownership  Is  a  finding 
of  fact  or  a  conclusion  of  law  may,  of  course, 
depend  upon  the  Issues  to  be  tried.  We  think 
that  the  findings  about  the  ownership  of  the 
Clackamas  county  lands  are  findings  of  an 
ultimate  fact  The  trial  court  Intended  that 
the  finding  about  ownership  should  serve  as 
a  finding  <Mf  foot  nils  Intuition  is  made  clear 
by  the  drounstance  that  Oils  finding  ^wars 
among  the  findings  of  fact  and  the  addltlon- 
al  etrcnmstanoe  that  there  Is  an  approiwiate 
finding  of  nonownership  ammig  the  cmdn- 
siODSftflaw.  The  record  presented  to  us  doM 
not  ctmtain  any  evidence^  If  any  Ome  was, 
taken  at  the  trtal ;  but  the  coDtroveny  la  pre- 
sented niwn  the  pleadings  and  the  findings 
made  Igr  the  trial  Judge.  The  recnd  does  not 
dlsdose  any  request  made  by  the  plaintiff  for 
more  detailed  findings  about  the  question  of 
ownership.  Moreover,  it  is  stated  In  the 
printed  bxief  filed  by-ttie  defendant  tba^ 


"Hie  findings  of  foct  *  *  *  were  agreed 

to  by  plaintiff  and  its  counsel  to  the  effect  that 
Starr  did  not  have  a  marketable,  fee-simple  ti- 
tle to  the  Clackamas  county  lands." 

The  following  precedents  support  the  hold- 
ing that  a  finding  of  ownership  may  be  the 
finding  of  an  ultimate  fact:  Gurtla  v.  Bo- 
qulUas  Land,  eta,  Co.,  9  Ariz.  62.  76  Fac.  612 ; 
Id..  8  ArU.  258,  71  Pac.  824  (afllrmed  in  200 
U.  S.  96,  26  Sup^  Ot  192,  CO  Ll  Qd.  888) ; 
Savings  &  L.  Soc.  T.  Burnett,  106  Oal.  514,  89 
Pa&  822;  Gardner  San  Gabriel  Valley 
Bank,  7  CaL  App.  100, 98  Pac.  900;  Levins  v. 
Rov^no;  71  CaL  273, 12  Pac:  ISt;  Tbarra  v. 
Sylvany,  8  OaL  Cnrep.  Oas.  7tf^  81  Paa  1114 ; 
Travders'  Ins.  Oa  r.  Hallaner,  181  Wla.  871, 
111  N.  W.  D2T. 

(I,  IS]  Stated  In  genoal  terDu,*a  **real  es- 
tate broker"  Is  (ne  emjdoyed  in  negotiating 
the  sale,  purchase,  or  ezdiange  ot  lands  oa  a 
conimissloD  contingent  on  sncceas.  9  O.  X 
510;  4  R.  O.  L.  242;  Rodman  Manning,  63 
Or.  836,  09  Pac  657, 1186.  20  U  R.  A.  (N.  S.) 
1158.  The  broker  is  not  entitled  to  a  com- 
mission unless  be  accomplishes  what  he  was 
employed  to  do.  9  O.  J.  588.  Although  every 
agreement  ts,  of  course,  governed  by  Its  own 
language,  yet  tf  tbe  contract  states  In  general 
terms  that  the  briber  Is  onployed  to  sell  giv- 
en lands  or  Is  employed  to  find  a  purchaser 
who  is  ready,  able,  and  willing  to  buy,  he  per- 
forms his  duty  and  is  entitled  to  a  commis- 
sion vrbea  he  Introduces  to  his  employer  a 
person  who  is  ready,  able,  and  willing  to  pur- 
chase upon  the  terms  fixed  by  tbe  employer 
even  though  the  latter  refuses  to  seU.  Tork 
V.  Nash.  42  Or.  321,  330,  71  Paa  58.  In  this 
class  of  cases  the  broker  has  done  all  that  be 
has  agreed  to  do.  while  tbe  employer  simply 
declines  to  avail  hlmsdf  of  what  the  brok» 
has  done  in  pursuance  of  bis  employment 
The  fact  that  the  broker  Introduces  a  custo- 
mer who  is  ready,  able,  and  willing  to  pur- 
chase on  the  terms  offered  by  the  onployer 
entitles  the  broker  to  payment  of  tbe  stipu- 
lated commission. 

There  Is  another  class  ct  cases  Where  tbe 
broker  brings  about  the  execution  of  a  con- 
tract between  his  onployer  and  a  third  per- 
son for  tbe  sale  or  exchange  of  lands.  Tbe 
courts  are  practically  unanimous  In  holding 
that  a  broker  empl<^red  to  sell  or  exdiange 
land*  «Uiis  bis  commission,  unless  tlie  con- 
tract of  ffinplt^ment  omtalns  a  stipulation  to 
the  cmtrary,  when  a  customer  and  tbe  em- 
placer  eater  Into  a  valid  and  binding  cmn 
tract  for  the  sale  or  the  exdiange  of  lands. 
In  a  tew  Juzls^ctlons  the  Introduction  of  a 
eoBtottUT  by  fbe  ^)Ttiker  Is  an  Implied  represen- 
tation by  Hie  broker  Ouit  Hie  customer  is  able 
to  carry  out  t3ie  contract  to  boy  or  exchange; 
and  hence  In  those  few  Jurisdictions,  if  a  con- 
tract is  made  between  an  employer  and  cus* 
tomer  and  is  not  completed  on  account  of  the 
inability  of  tbe  customer  to  buy  or  exchanges 
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tbe  broker  cannot  reooror  anj  oompenaation. 
BuUer  T.  Baker,  17  B.  I.  682,  23  AtL  1019.  33 
Am.  St  Rep.  897;  BlggB  v.  Tnmball,  106  Hd. 
1^  66  AU.  13^  8  L.  R.  A.  (N.  S.)  824,  ll  Ann. 
Caa.  783.  Bat  the  literally  orerwhelmins 
weight  of  authority  Is  that,  unlau  the  employ- 
er and  broker  haTe  stlpnlated  to  the  cm- 
trary,  the  broker,  has  fully  earned  bis  com- 
mlsBlon  when  the  customer  and  employer  en- 
ter Into  a  valid  and  Undlng  contract  for  Ote 
sale  or  exdionge  of  lands,  and  the  broker's 
rlgjit  to  recorer  a  commiaslou  Is  not.  In  the 
absence  of  bad  faith  upon  his  part,  defeated 
or  even  affected  by  the  fact  that  It  subse- 
quently develops  that  the  customer  Is  unable 
to  complete  his  contract  to  buy  on  account  of 
financial  Inability  or  Is  unable  to  complete  the 
contract  to  exchange  on  account  of  Inabliity 
to  transfer  a  merchantable  title.  When  a 
broker  employed  to  sell  or  exchange  lands 
presents  a  customer  there  are,  as  stated  in 
Roche  T.  Smith,  176  Mass.  595,  68  N.  B.  152, 
61  L.  B.  A.  SIO,  79  Am.  St  Bep.  345,  three 
courses  open  to  the  ^ployer : 

"(1)  He  may  examine  tbe  title  of  the  cnstoa- 
er,  and  accept  him  or  Hot  accept  blm  on  learn- 
ing the  result  of  the  examination;  (2)  he 
may  enter  into  a  contract  with  him,  in  which 
it  is  provided  that  hia  title  shall  be  examined, 
and  if  it  turns  out  that  his  title  is  not  good  the 
contract  la  at  an  end ;  or  (3)  he  may  enter  into 
a  tnnding  contract  with  him  for  the  convey- 
ance  of  the  land.** 

If  the  emidoyer  takes  tiie  third  conrse,  he 
In  ^ect  says  to  the  broker : 

"I  accept  tba  customer  aa  a  person  ready,  able, 
and  willing  to  purchase  or  exchange  lands,  as 
the  case  may  be;  you  have  done  what  you 
agreed  to  do;  I  have  accepted  the  serrioes 
rendered  by  you;  and  yon  have  earned  your 
commission." 

The  employer  has  a  reasmiable  opportunity 
to  investigate  the  ability  of  the  custwner  to 
perform^  and  when,  without  fraud  or  mis- 
representation on  the  part  of  the  briber,  the 
emjdoyer  accepts  the  customer  by  effecting 
a  valid  and  binding  contract  with  him,  It  Is 
eqidvalent  to  a  determlnatloo  that  the  cns- 
t<xner  Is  a  person  ready,  able^  and  willing  to 
purchase  or  exchange,  and  the  employer  la 
estopped  thereaftor  to  deny  Oie  ability  or 
willingness  of  the  costomer  to  comply  tbe 
contract  Stewart  v.  WIU,  66  Or.  138»  140, 
m  Pac.  1027;  Bocbe  v.  Smith,  176  Mass. 
685,  68  N.  B.  152,  61  U  R.  A.  610.  79  Am.  St 
lEep.  349;  Francis  v.  Baker,  46  Minn.  83,  47 
N.  W..4S2:  Fox  V.  Ryan,  240  111.  391«  88  N. 
E.  974;  Moore  v.  Irwin,  89  Ark.  289^  116  S. 
W.  662,  20  L.  R  A.  (N.  S.)  1168,  131  Am.  St 
Bep.  97 ;  Hntton  v.  Stewart,  00  Kan.  602, 185 
Pac.  681 ;  Seabury  v.  Fiddly  Ins.,  etc,  CJa, 
205  Pa.  2341  64  Atl.  898;  Lombard  v.  SUIs, 
170  Mo.  App.  666,  167  S.  W.  93;  Payne  v. 
Ponder,  139  Oa.  283,  77  S.  B.  32;  Keinath 
ft  Co.  V.  Reed.  18  N.  U.  896, 137  Pac.  841;  9 


0.  J.  681,  1^  4  B.  a  L.  806^  809,  510^  811. 
There  are  cases  holding  that,  where  the  con- 
tract is  one  for  the  exchange  of  lands  and 
Its  nonoompletlon  la  due  to  the  inability  of 
the  customer  to  transfer  a  merchantable  title, 
the  broker  Is  not  wtltled  to  a  commission,  be- 
cause, it  la  argued,  tlie  employer  cannot  es^ 
force  a  qieciflo  performance  of  the  contract 
and  thus  secure  what  it  was  agreed  he  should 
have.  Connor  t.  Blggliia*  21  Cid.  App^  766* 
132  Pac.  849.  See  Orlffltb  v.  Bradford  CTex. 
Civ.  App.)  138  &  W.  1072;  The  writer  takes 
the  view  that  it  is  Illogical  to  hold  In  the 
one  case  that  the  broker  has  completely  per- 
formed bis  duty  and  Is  entitled  to  bis  com* 
mission  when  the  emidoyer^and  customer  ex- 
ecute a  valid  and  binding  contract  on  the 
Oieory  that  by  making  the  contract  the  em- 
ployw  acccpta  the  customer  as  a  peirson  ready, 
abl^  and  willing  to  purchase  or  axcbange^ 
and  to  hold  in  the  other  case  that  ttie  rt£ht 
of  tiie  brokw  to  a  comndssltm  la  defeated 
if  it  afterwards  appears  that  the  customer  la 
unable  to  carry  oat  his  written  agreement 
and  convey  a  merchantable  title.  If  the  con- 
tract Is  valid  and  binding,  the  employe  haa 
his  remedy  In  damages.  Tbe  fiact  that  tbe 
customer  does  not  have  a  complete  title  may 
prevent  specific  performance^  and  yet  the  enn 
ployer  is  not  without  a  remedy ;  and  it  must 
be  ronembered  Qiat  tbe  rUrht  to  damages  re- 
sulted from  the  surices  roidered  by  the 
broker.  However,  we  wish  now  to  direct 
attention  to  the  contract  of  employment  en- 
tered Into  between  the  plaintiff  and  defend- 
ant ;  for.  If  it  appeara  from  an  exaniinatlMt 
of  the  language  of  that  Instrument  that  the 
parties  Intended  to  make  the  plaintiff's  right 
to  a  commission  depend  upon  a  completion 
of  the  transaction  which  he  was  employed  to 
negotiate,  then  it  will  be  unnecessary  to  de- 
cide whether  the  contract  between  the  cus* 
tomer  and  employer  for  tbe  exchange  of  their 
lands  must  In  truth  and  In  fact  be  capable 
of  specific  performance  before  It  can  be  said 
that  the  broker  Is  entitled  to  a  commission 
where  his  contract  of  employment  merely 
states  In  general  terms  that  he  la  to  find  a 
purchaser  or  Is  to  sell  or  exchange  the  em- 
ployer's land. 

[11]  The  parties  differ  radically  In  their 
construction  of  the  language  used  by  theul  In 
th^  contract  Referring  to  the  writing 
signed  by  the  defendant  and  In  which  It 
agrees  to  pay  a  commission  to  the  plaintiff, 
it  will  be  observed  that  the  Instrument  con- 
tains the  following  language: 

"In  the  erent  that  you  find  a  buyer  ready 
and  willing  to  consummate  a  deal  for  said  price 
and  terms  or  on  such  other  terms  and  prlM 
as  may  be  agreed  to  by  me.** 

The  defteidant  contends  that  tbe  words 
"consummate  a  deal"  refer  to  a  completed 
transfer,  and  that  th^  do  not  refbr  to  a  con- 
tract for  a  sale  or  exchange ;  while  tbe  plain- 
tiff Insists  that  to  make  a  binding  oontract 
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-  for  an  ncbaoga  Is  to  "oomnnunate  a  deal" 
within  the  meonlng  of  these  words.  There 
«re  many  cases  holding  that  a  contract  for 
a  sale  Is  "the  consmnmatloii  of  a  aal^"  with- 
in the  meaning  of  a  broker's  contract  which 
provides  tor  the  payment  of  a  commission 
upon  "the  consummation  of  a  sale."  Orms- 
by  V.  Graham,  128  Iowa,  202,  214,  88  N.  W. 
724;  Hicks  t.  Stevenson,  22  Ind.  App.  475, 
51  N,  E.  492 :  Wolverton  v.  Tuttle,  51  Or.  501, 
608.  M  Pac.  961;  Shainwald  v.  Cady,  92  Cal. 
83.  28  Pac.  101 ;  Clark  v.  BattagUa,  47  Pa. 
Super.  Ct  290;  ParceU  t.  rirth,  187  Pac. 
879;  Tomer  t.  Watklns.  36  Gal.  ^p.  603, 
172  Pac.  620;  Bice  t.  Mayo,  107  Mass.  550: 
Sheperd-Teague  Co.  t.  Hermann,  12  Cal.  App. 
804,  107  Pac.  622.  On  the  other  hand,  therb 
are  precedents  folly  supporting  the  position 
of  the  defendant  and  holding  that  **to  c<ni- 
snmmate  a  deal"  means  to  complete  the 
transfer.  Goodwin  t,  Sieman,  106  Minn,  368, 
118  N.  W.  1008;  Connor  v.  Bl^ns,  21  CaL 
App.  756,  132  Pac.  849.  See,  also.  Nutting  & 
Oo.  T.  Kennedy,  16  Ga.  App.  568,  ~85S.fi!. 
767;  Morse  t.  Conley,  83  N.  J.  Law,  416,  85 
AtL  196;  riower  v.  Davidson,  44  Minn.  46, 
46  N.  W.  808;  Gant  t.  Dunlap  (Tex.  Civ. 
App.)  188  S.  W.  1020;  Ball  v.  Davenport,  170 
Iowa,  88,  40,  152  N.  W.  72.  The  condaslona 
reached  In  other  adjudications  are  not  as 
helpful,  as  might  be  wished,  for  after  all. 
the  words  "consummate  a  deal"  may  have 
one  meaning  under  one  set  of  circumstances 
and  a  dlfTerent  meaning  under  other  clr- 
comstances.  Flower  v.  Davidson,  44  Minn. 
46,  48.  46  N.  W.  308. 

According  to  the  mle  found  In  section 
718,  L.  O.  L.,  "the  terms  of  a  writing  are 
presumed  to  have  been  used  in  their  primary 
and  general  acceptation."  The  word  "deal" 
has  been  deflned  as  "an  arrangement  to  at- 
tain a  desired  result  by  a  combination  of  In- 
terested parties."  Beynolds  v.  Pray,  148 
Iowa,  218,  215, 127  N.  W.  60;  BaU  v.  Daven- 
port, 170  Iowa.  33,  40,  152  N.  W.  72 ;  Gaut 
T.  Dunlap  (Tex,  OIv.  App.)  188  S.  W.  1020, 
1021.  According  to  Webster's  Intematlooal 
Dictionary  the  word  "deal,"  when  used  to 
e^reas  an  **arrangemait  to  attain  a  desired 
result,"  means  "a  secret  arrangement,  as  in 
business  or  i>olitlcal  bargains."  The  same 
dictionary  defines  the  word  "deal"  as  "an 
act  of  buying  and  selling ;  a  bargain."  The 
primary  meaning  of  the  term  "consummate 
is:  "To  bring  to  completion;  to  raise  to  the 
highest  point  or  degree;  to  complete;  fin- 
ish." 

A  further  examination  of  the  language  of 
the  contract  of  onploymoit  wlU  dladoae 
that— 

The  defendut  agreed  to  pay  **in  cash  as  a 
commltsioD  for  your  services  tbe  following 
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sums,  to  wit:  $750  cash  of  the  price  for  which 
said  propertT  is  wdd  or  at  which-  it  Is  exchanged, 
which  uld  conmilsdcHi  I  andiorlse  you  to  re- 
tain out  of  the  first  money  paid  on  the  purchase 
price  of  said  property  as  a  deposit  or  otlwr- 
wlw." 

If  there  had  been  a  sale  for  cash  payable 
In  installments  or  otherwise,  then  the  com- 
mission to  be  paid  would  be  "$750  cash  of 
tbe  price."  In  other  words,  tbe  commission 
would  be  paid  out  of  the  price,  in  Ormsby 
V.  Graham.  128  Iowa,  202,  215,  88  N.  W.  724, 
the  employer  agreed  to  execute  and  deliv^ 
a  deed,  through  the  broker,  "when  the  said 
land  Is  sold."  and  to  allow  him  the  stipulated 
"commission,  to  be  retained  in  fuU  out  of  the 
cash  payment."  <a,  it  tbe  payment  did  not 
pass  through  the  broker'a  hands,  then  the 
employer  was  to  pay  the  commission  direct- 
ly, and  It  was  there  htfd: 

"That  a  complied  sale  as  a  basis  Ux  recov- 
ery of  commissions  was  contemplated  by  the 
putiea  Is  shown  In  tiie  stipulation,  wbidi  au- 
thorised the  agent  to  retain  his  ocKapensation 
from  the  first  cash  Instsllment  of  the  price 
for  whleh  the  propert;  might  be  st^" 

As  has  already  been  said,  the  general  mle 
is  that  a  broker  employed  under  a  contract 
to  sell  or  exchange  lands  la.  In  the  absence 
of  a  sttpnlattoa  to  tbe  contrary,  entitled  to 
his  commission  Immediately  tipon  the  execu- 
tion of  a  valid  and  binding  contract  between 
the  employer  and  customer;  but  In  the  con- 
tract presented  to  ub  we  find  that  Urn  parties 
have  In  at  least  me  instance  provided  "to  tbe 
contrary,"  for.  If  a  contract  of  sale  had  been 
made  with  the  price  payable  in  installments 
or  otherwise  instead  of  a  contract  for  an  ex- 
change, Ow  conunteatoo  would  be  "$750  of  the 
price"  with  aathority  glrai  to  the  brcAer  to 
retain  tlie  commission  ont  of  the  first  pay- 
ment made  on  the  price.  When  the  contract 
of  enQlofmoit  1>  constmed  aa  a  whole,  and 
espedallr  when  It  Is  read  In  the  ll|^t  of 
the  stipulation  which  In  etfect  postpones  tbe 
payment  of  thB  commiBslon  to  soCh  time  as 
enough  of  the  price  Is  paid  to  satisfy  the 
commission  In  the  event  of  a  contract  of 
sale,  we  Uilnk  that  "to  conanmmate  a  deal" 
^ould  be  Interpreted,  In  the  contract  pre- 
sented here,  to  mean  the  completion  and  carry- 
ing ont  of  the,  contract  of  ezdiange  by  an 
actual  transf^  ol  the  properties.  Neither 
party  charges  the  other  with  had  faith,  and 
consequently  It  la  not  necessary  to  discuss 
any  questions  irttfdi  might  be  raised  If  tbe 
defendant  had  been  guilty  of  bad  faith. 

The  Judgment  la  therefore  affirmed. 

BENSON,  JOHNS,  and  BHNNBTT,  JJ., 

concur. 


Digitized  by 


Google 


494 


184  PAdFIO  BBPORTBB 


(Or. 


an  Or.  71) 

PIERRARD  et  ox.  T.  HOCH  et  kL 
(Snpreme  Oontt  of  Ongtm.   Oct.  14,  IdlO.) 

1.  ABKT  AlfD  VATT  SOLDISBS*  ULZ0 
ACT  ABATZNQ  HORTOAOX  TOBIOXMOBK  HOT 
ACTVCTED  BT  RDBBAL  BTATUTEB. 

Laws  1917*  c.  276,  abadng  mortcage  fon* 
closure  action  where  owner  has  enlisted  in  tbe 
mlUtary  service  of  United  States  during  and 
for  60  days  subsequent  to  expiration  of  war, 
was  not  Bupeneded  or  suspended  by  Soldiers' 
and  Sailors'  Oivil  Relief  Act  (U.  S.  Oomp.  St. 
1918.  U  8078%a-8078%ss) ;  a  federal  act  not 
powessinK  supwfority  to  Btmto  le^slation  upon 
tbe  subject  of  nme^ef  and  proeedm  in  nidi 
courts. 

2.  GoNBTrrunoHAL  uw  ^»170— Mobatobi- 

UH  AB  TO  0OLDXEB8  HOT  DCFAIBICHMT  OW  00  N> 
TBAOTB. 

Laws  1017,  c.  276,  abating  mortgage  fore- 
damn  actioD  for  period  of  war  and  OO-day  peri- 
od rabaeqaent  to  termination  thereof,  where 
owner  has  enlisted  In  military  soTica  of  United 
States,  does  not  impair  oUigatitm  of  contracta ; 
■ach  stay  being  reaaonable  In  view  of  nation's 
need  for  enlisted  men. 

8.  AbKT  Am  NATT  <— >84— UhDEB  80LDIBB8' 
BBUXr  BTATDIB,  HOBXOAOX  T0BBOLO8ITB>  AO- 
nOH  HOT  XHFMGBABLB. 

Under  Lawa  1917,  c.  278,  court  had  no  jn* 
rlsdiction  to  enter  decree  in  mortgage  foreclo^ 
ure  action  where  owner  waa  in  the  military  serr- 
ice  of  the  United  States,  having  enlisted  for  a 
term  of  three  years  or  for  dnratim  of  war,  im- 
dar  U.  B.  Oomp.  St  1918^  li  18BU  and  202Sa. 

In  Banc. 

Appeal  ttom  Olrcnit  Gonrt,  Multnomah 
Ooonty ;  O.  W.  Stapleton,  Judce. 

Salt  by  Eugene  Pierrard  and  wife  against 
Eugene  Hoch  and  otbera.  Fran  decree  and 
•upplemental  decree,  plaintiffs  and  named 
d^endant  ai4>eaL  Berersed  and  remanded, 
with  InBtmctioDa. 

TbSM  Is  B  suit  for  ttw  foredosnre  of  b 
mortim^  For  tbe  mupoaes  of  thla  appeal, 
the  parties  have  stipulated  the  facts,  which, 
briefly  stated,  are  as  follows : 

In  1909  tbe  plaintiff  sold  the  property 
wbMi  Is  tbe  subject  of  the  suit,  to  tbe  de- 
fendant Roch  for  tbe  snm  of  $40,600,  of 
which  110,600  was  paid  In  cash,  and  for  the 
remaining  $30,000  there  were  executed  tiie 
note  and  mortgage  sued  upon.  On  April  11, 
1918,  Hoch  sold  tbe  property  to  the  defend- 
ant Onyer,  who  has  since  be«i  tbe  owner  of 
the  legal  title  tb^ta  On  July  0, 1017.  Guy- 
er  enlisted  In  tbe  Army  of  tbe  United  States 
in  the  Tolnnteer  forces  th»eof,  and  is  still  in 
such  service.  During  tbe  pendency  of  the 
suit  in  the  lower  court,  he  was  with  tbe  army 
in  France.  Under  tbe  provlsioDs  of  tbe  act 
of  Congress  of  1018.  entitled  "Soldiers'  and 
Sailors'  CItU  Relief,"  J.  M.  Haddock  was  ap- 


pointed by  tbe  court  aa  atbuney  for  Onyer,  ■ 
for  tbe  purpose  of  protectlns  his  Intensts  In 
the  litigation,  by  whom  an  answer  was  filed, 
pleading  In  abatement*  bf  reaaaa  ia  Gjijbx^ 
miUtary  service.  It  la  conceded  that  at  tlie 
time  when  the  salt  was  commenced  tbe  debt 
waa  due  and  nnpald.  Upon  a  trial  there  was 
a  decree  entered  awarding  plaintiffs  a  Judg^ 
meat  against  Hoch  In  the  sum  of  $33,670JX>. 
foreclosing  the  mortgage  in  the  nsnal  form, 
and  CMidnding  with  the  following  language : 

"That  the  receiver  be.  and  he  Is  hereby  dis- 
charged and  is  ordered  to  account  to  defendant 
Ooyer  for  all  the  mon^  collected  by  him ;  the 
decree  to  remain  opea  for  such  forUier  mrders 
to  be  entered  at  die  toot  tJhereo^  aa  tiu  court 
may  Iiereafter  direct  for  tihe  puipoae  of  granting 
such  other  and  further  relief  as  may  be  neces- 
sary to  carry  into  force  and  effect  the  provislona 
of  this  decree,  and  for  the  purpose  of  protecting 
and  mforcing  the  rights  of  all  parties  to  this 
decree,  or  tbe  rights  of  purchaser  of  said  prop- 
erty under  this  decree,  and  to  that  end  and  pur- 
pose the  court  hereby  retains  juriadictiim  of 
this  cause.   Dated  Februatr  IB.  1919." 

l^iereaf  ter,  on  AprU  14, 1919,  a  supplement- 
al decree  was  entered  as  ftdlows: 

*^t  Is  therefore  ordmd  tiiat  tte  proceeds  of 
said  sale  be,  and  the  same  la  hereby,  applied 
to  the  foil  and  complete  payment^  satiafttetlon, 
and  dischar^  of  the  Jndgment  and  decree  hare- 
tofore  entered  herein. 

"And  be  it  farther  ordered  that  no  other  or 
further  execution  he  issued  out  of  this  court 
upon  said  Judgment  or  any  port  thereof,  and 
that  the  same  be  canceled  of  record  as  paid  In 
full  by  the  appHcatioa  of  the  proceeds  oi  said 
sale;  and  the  deik  of  this  court  la  herd>y  or- 
dered to  mark  as  aatlafied  the  aald  Jodgmoit  In 
the  Journal  and  Jodgment  dodcet  in  eadi  of  tlie 
places  where  watered  or  docketed." 

From  these  decrees,  tbe  plalnUfrs  and  de- 
fendant Hoch  appeaL 

Boscoe  0.  Nelson,  of  Portland  (John  W. 
Kaste,  of  Portland,  on  tlie  bricQ,  for  appel- 
lants. 

J.  H.  Haddodk,  of  PortI<ind  O^nls  H.  Tar* 
pley,  of  Portland,  on  the  brleQ,  for  respond- 
ent 

BENSON,  3.  (after  stating  tbe  facts  as 
above).  Defendaiat  Hodi  iMses  his  diasatls- 
ftictlon  with  the  conduct  of  Qa  trial  court 
upon  Its  action  In  proceeding  with  the  suit  in 
dlsr^purd  of  tbe  provisions  of  chapter  276, 
General  Iawb  of  Oregm  for  1917.  This  act 
reads  as  follows: 

"No  suit  or  actioa  shall  be  commenced  or 
maintained,  during  the  period  hereinafter  pro- 
vided for.  to  foredose  any  mortgage  upon  real 
property,  or  to  collect  the  dci>t  secured  thereby, 
if  tiie  land  covered  by  the  mortgage  be  owned, 
wholly  or  in  part,  by  an  enlisted  man  In  the 
Army  or  Navy  of  the  United  States,  who  shall 
have  enlisted  therein  in  the  volunteer  forces  or 
who  shall  have  been  enlisted  In  tlie  National 
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Guard  of  tiic  TTolted  States  and  of  the  state  of 
Oregon  and  his  ot^nlzatioQ  called  into  the 
service  of  the  United  States;  and  the  lands  of 
any  such  soldier  or  sailor  shall  be  exempt  from 
judicial  sale  for  the  satisfaetiOD  of  any  judg- 
ment dorinc  the  period  hereinaftn-  provided 
for;  provided,  that  this  moratoriom  shall  ex- 
tend only  during  the  period  of  actual  service  in 
the  army  or  navy  forces  of  the  United  States, 
and  in  no  case  shall  begin  prior  to  the. day  on 
which  the  Congress  of  the  United  States  shall 
declare  war,  box  contioae  after  sixty  days  sub* 
sequent  to  the  conclnnoo  of  audi  war ;  provided, 
that  all  statutes  of  limitation  in  effect  in  the 
•tato  of  OregcHi  shall  be  suspended  daring  the 
period  above  described,  as  to  the  mortgages, 
debta  and  jodgmenta  in  this  act  deseribed.'* 

Defendant  Insists  that  this  statute  deprives 
tbe  conrt  of  jurisdiction  to  entertain  tSiia  suit 
BO  long  as  the  defraidant  Guyer  continues  In 
the  service  of  tbe  United  States  Army,  and 
that,  npon  tbe  dlsdoanre  ot  the  fiicts,  the 
conrt  staonld  have  dismissed  or  contlnned  the 
cause.  It  may  here  be  noted  that  the  com- 
Kdaint  allies  that  tbe  defendant  Guyer  is  in 
the  military  service  of  the  United  States, 
having  enlisted  on  July  6, 1017,  and  it  Is  stip- 
ulated that  such  enlistment  was  In  the  volun- 
teer forces  of  the  United  States. 

An  examination  of  U.  S.  Compiled  Statutes 
1918,  II  ISQla  and  2026a,  discloses  that  the 
term  of  such  enlistment  is  three  years,  or  a 
lees  time  if  tbe  war  shall  sooner  be  termi- 
nated. 

Plaintiffs  present  two  reasons  for  the  dis- 
regard of  tbe  act  of  tbe  state  Legislature  of 
1917 :  (1)  That  it  was  superseded  or  suspend- 
ed by  the  Act  of  Congress  of  March  8,  1918, 
c.  20,  40  Stat  440  <U.  8.  Comp.  St  U  307S^- 
3078U8S),  known  as  tbe  Soldiers'  and  Sailors* 
dvll  Relief,  which  undertakes  to  cover  the 
same  ground;  and  (2)  that  tbe  act  is  uncon- 
stitutional, in  that  it  Impairs  the  obligation 
of  a  contract 

[1]  Regarding  the  first  of  these  conten- 
tions, it  may  be  remarked  that  counsel  have 
not  favored  us  with  any  citations  of  authori- 
ty upon  the  anestitm,  and  it  Is  difficult  to  con- 
ceive of  a  federal  act  possessing  superiority 
to  state  legislation  upon  tbe  subject  of  renie- 
dles  and  procedure  in  state  courts. 

The  important  question  for  our  consldera- 
tioQ  is  this :  Does  chapter  276,  Laws  of  1917, 
impair  tbe  obligations  of  contracts?  During 
onr  Civil  War  of  1861-1866,  a  nnmber  of  tbe 
state  Legislatures  enacted  similar  stay  laws, 
and  we  have  examined  the  cases  arising 
therenader  vritb  deep  interest  Tbe  Pennsyl- 
Tanla  Act  (Act  AprU  18;  1861«  1 4,  P.  U  409) 
was  as  follows : 

"No  civil  process  shall  issue,  or  be  enforced 
against  any  person  mustered  into  the  service  of 
this  state  or  of  tiie  United  States,  darii^  the 
term  tot  whfdi  he  shall  be  engaged  In  such  serv- 
ice nor  until  thirty  days  after  he  shall  have 
been  discharged  therefrom:  Provided,  that  the 
operation  of  all  statutes  of  limltatioDa  shall  be 


suspended  upon  all  dalms  agsinst  socA  peEsm 
during  such  tsraL** 

Under  tbe  act,  in  tbe  case  of  Breitenbadi 
V.  Bush,  44  Pa.  813.  84  Am.  Dec.  442,  the  Su- 
preme Court  of  Pennsylvania,  speaking  Mr. 
Justice  Woodward,  gives  us  an  exhanstive 
and  well-conaidered  discussion  of  the  subject 
in  which  are  collated  and  reviewed  all  of  tbe 
leading  and  important  authorities  which 
might  aid  in  a  satisfactory  solution  of  tbe 
problem.  Then,  as  now,  tbe  federal  statutes 
fixed  the  term  of  enllstmrat  of  volunteers  at 
three  years,  or  for  a  less  time  If  the  war  was 
sooner  ended.  There,  as  here,  it  was  urged 
tb&t  the  act  violated  the  constitutional  Inhi- 
bition upon  the  states,  to  impair  by  law  the 
obligation  of  contracts.  Tbe  conclusion  In 
that  case  is  to  the  effect  that  such  stay  of 
proceedings  Is  permissible  and  valid  if  for  a 
time  that  la  definite  and  not  nnxeaaonable, 
bat  void  If  for  an  Indefinite  tlm^  or  for  a 
time  tliat  la  unreasonable.  It  is  farther  ctm- 
sldered  that  Out  term  of  enllstmoit  beli^  fix- 
ed at  three  years,  or  a  possibly  shorter  tlm^ 
It  was  not  aoreasouable^  considered  In  the 
light  of  existing  circumstances.  After  re- 
viewing the  condition  ot  war  whldi  then  pre> 
vailed,  the  learned  jurist  continues : 

"Now,  if  a  stay  of  execution  for  three  years 
would  not  be  tolerated  in  wdlnary  times,  did  not 
those  drcumstancea  constitnte  an  emergency 
that  justified  tiu  poshing  of  l^ialation  to  tiie 
extremest  limit  of  tbe  Ctmatitution?  No  dtlien 
could  be  blamed  for  volunteering.  He  was  In- 
voked to  do  80  by  appeals  as  strong  as  his  love 
of  coantry.  In  the  nature  of  things  tiiere  is 
nothing  nnreasonable  in  exempting  a  soldier's 
property  from  execution  whilst  he  is  absent  from 
home  battling  for  the  supremacy  of  the  Consti- 
tution and  the  integrity  of  the  Union.  And 
when  he  has  not  ran  before  he  was  soit,  but 
has  yielded  himself  up  to  the  call  of  his  coun- 
try, his  sdif-sacrifidng  patriotism  pleads,  trum- 
pet-tongued,  for  all  tbe  Indulgence  from  his 
creditors  which  the  Legislature  has  i>ower  to 
grant  If  the  term  of  indulgence  seem  long  In 
this  instance,  it  was  not  longer  than  the  time 
for  which  the  President  and  Congress  demanded 
the  soldiers'  services.  It  was  not  for  him,  nor 
is  it  for  US,  to  rejndge  the  discretion  of  the 
President  and  Congress  In  this  regard.  Basiog 
ourselves  on  what  th^  did,  conatitutionaUy,  the 
question  for  us  is  whether  the  stay  granted  by 
onr  own  Legislature  to  our  dtisen  soldiers  waa 
unreasonable.  In  view  of  the  extraordinary  dr- 
cnmstances  of  the  ease,  we  cannot  pronounce  It 
unreasonable.  We  see  in  it  no  wanton  or  care- 
less disregard  of  the  (^ligation  of  contracts,  but 
only  a  sincere  effort  to  enable  the  general  gov- 
ernment to  prosecute  with  success  a  war  wbicb,  ' 
in  iu  exclasive  right  of  jud^nent,  it  resolved  to 
wage." 

[2]  All  that  is  said  about  existing  condi- 
tions at  the  time  when  the  statute  was  enact- 
ed, and  what  Is  said  about  tihe  reasonatdoieBS 
of  the  snspentdon  of  the  remedy  in  that  case^ 
Is  equally  true  and  Impressive  In  the  consid- 
eration at  tbe  case  at  bar,  and  demands  no 
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elaboration  at  our  bands.  Tbe  doctrine  of 
tbls  opinion  la  supported  by  the  following  ci- 
tations: Brans  v.  Crawford,  34  Mo.  330; 
Johnson  t.  Hlgglns,  3  Mete.  (Ky.)  566 ;  Bark- 
ley  T.  Glorer,  4  Mete.  (Ky.)  44 ;  Wolfklel  v. 
Mason,  16  Abb.  Prac  (N.  Y.)  221 ;  McCormlck 
V,  Rusch.  15  Iowa,  127.  83  Am.  Dec  401 ;  Ed- 
monson T.  Fergtison,  11  Mo.  344;  Lindsay  r. 
Barbrldge,  11  Mo.  545;  Coxe's  Executor  r. 
Martin.  44  Pa.  322. 

[3]  We  conclude,  therefore,  that  the  trial 
covirt  was  without  Jurisdiction  to  enter  any 
decree  at  the  time  when  it  undertook  to  do 
so.  This  view  renders  It  mmecesaary  to  con- 
sider any  other  assignment  of  error. 

The  decree  is  reversedt  end  the  canae  will 
be  remanded  for  fortlier  procee^bigt  not  In- 
coDslateDt  lierewltb. 


(M  Or.  67T) 

WESTEBN  LOAN  &  BUILDINO  00. 
BPHIEB  et  aL 

(Snprema  Court  of  Orefon.  Oct,  21,  1919J 

Appeal  and  ekbob  «=»ffii9— Filxho  or  tbait- 

SOBXPT  WitHIW  BTATCTOET  TZHS  OB  ■ZIKH- 
■ZOH  TOSBBOP  fTTBiaUlOUOHAXta 

The  flUiv  <tf  a  trBuaerlpt  In  tlia  Bnpreme 
Oourt  wttUn  the  time  allowed  by  law,  «r  with- 
in any  extension  of  that  time,  la  JnriadictioBal, 
and  the  Supreme  Court  has  no  power  to  exeoao 
a  default. 

In  Banc. 

Appeal  ^m  Circuit  Court,  Deschutes 
County ;  T.  G.  J.  Duffy.  Judg& 

Action  by  tbe  Weston  Loan  ft  Building 
Company  against  D.  H.  SlAicff,  Qn^eule  M. 

4s»nr  otiur  easM  aM 


Sphier,  and  others.    From  tbe  decree  ren- 
dered, the  named  defendants  mipeal.  Appeal  . 
dismissed. 

W.  P.  Myera,  ot  Bend,  for  aiipeUanta. 
BL  O.  Stadtsr  and  Frank  8.  Gmn^  botli  ot 
PcH-Oand,  finr  rewoodent 

McBRIDB.  a  J.  Tbla  la  a  motion  to  dis- 
miss an  appeal,  A  decree  waa  raidered  on 
F^ruary  20.  1918.  A  notice  of  appeal  waa 
serred  and  filed  Mardi  20,  1919,  and  a  final 
undertaking  on  appeal  waa  filed  April  17. 
U19,  wbor^y  Qie  anipmX  became  perfected 
on  April  23,  1919. 

On  April  ITtli  an  older  was  mad^  extend- 
ing the  time  to  file  tnuueript  bere,  fbr  89 
days.  On  May  17tb  an  order  was  made  fur- 
ther ext«idlng  ttie  time  to  file  a  UU  of  a- 
ceptlons  to  and  Including  June  20. 1919,  and 
directing  that  tlie  derk  baTe  mtU  and  in- 
(dudlng  July  1,  1919.  to  xtr^tare  and  file  a 
transcript  in  the  Supreme  Conrt  On  Jane 
19.  1919^  an  order  was  madbB  directing  tbat 
the  time  tor  filing  a  bUl  of  exc^tlma  be  exr 
tended  until  June  80th.  and  that  tiie  deA 
have  10  day^  additional  time  aftw  Jnne  80; 
1919,  in  whtdi  to  prepaM  and  file  in  thls- 
oonrt  the  transcript  on  ajipeaL  The  tran- 
script was  not  filed  nntil  Jn^  17, 19!l8.  and  la 
clearly  too  late  to  be  eflCactlTe. 

The  filing  of  a  tranacrb>t  in  fihe  Supremo 
Court  within  the  time  oUowed  by  law,  or 
witiiin  any  extension  of  that  time,  Is  Juris- 
dictional, and  this  court  has  no  power  to  ex- 
cuse a  default  in  tliat  respect  Davidson  v. 
Columbia  Timber  Co..  49  Or.  S77,  91  Pa«.  441.. 
State  T.  DoDglaa,  66  Or.  aiMOT  Pac.  957,  and 
cases  there  (4  ted. 

It  follows  tbat  the  appeal  most  be  dlsmiaa- 
ed.  and  the  decree  of  the  circuit  court  af- 
firmed. 


I  to^  saa  KBT--iroiiB>B  la  aU  Kcj-Nnrntand  DIgMti  aad  laOana 
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(43  Cal.  App.  87} 

VOBPHT  T.  BRIDOB  et  aL   (CSt.  28ia) 

(Difltrict  GoDit  of  ilppeal,  Flnt  tMstrict,  Dlri- 
non  1,  California.  Aof.  30*  1919.  Behear- 
ing  Denied  hj  Snpreme  Court  Oct  28,  1918.) 

L  Jttdqtott  4=:>6ei— Effect  or  obant  of 

IIBW  TBIAL  Oir  COirci.17BITBI«Kn. 
A  Jadgment,  In  an  action  brought  by  a  third 
person  againat  plaintiff  and  defmdant'a  prede- 
oeasor,  which  found  in  accordance  with  the 
ddm  of  dcfendant^a  pradeceaaor  that  be  waa 
die  aole  and  exdnaiTe  owner  of  the  propertr. 
where  set  aaide  on  motion  for  new  trial  by  the 
third  peraon,  la  not  a  concluaive  adjudication 
in  favor  of  pTalntifs  predeceaaor  and  agalnat 
hia  codefendant  therein,  plaintiff  now,  even 
though  plaintiff  did  not  move  for  new  trial  or 
conteat  the  predecesaor'a  claim  of  exdnalTe 
owaerahip;  It  appearing  that  the  order  gran  ting 
the  new  trial  was  general. 

Z  New  tkial  «=»163(2)  —  Gkast  ofbnb  up 

CASE  AS  TO  ALL  PARTIES. 
An  order  granting  a  new  trial  which  la  gen- 
eral In  Ita  terms  ordinarily  opena  up  the  entire 
caae  aa  to  aU  partiea*  regaidleaa  of  tiie  fact  that 
■oma  of  them  may  not  ban  moved  for  a  new 
tziaL 

Appeal  frcnn  Superior  C!oiirt»  Alameda 
Ooonty;  Stanley  A.  Smith,  Jndxe. 

Action  1^  EOa  IL  Murphy  against  Artbur 
F.  Bridge  and  May  B.  Bridge  as  administra- 
tors, etc,  and  May  BL  Bridge  IndlTidnally. 
Tnm  a  decree  for  plalntU^  defendants  ap- 
peaL  Affirmed. 

Haven  &  Attieam,  of  San  Fnudsoo^  for  ap- 
pellants. 

Edward  C.  Harrison  and  Maurice  E.  Harri- 
son, both  of  San  Francisco,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from  an 
interlocutory  decree  adjudging  plaintiff  to  be 
the  owner  of  the  real  property  described  In 
the  complaint  subject  only  to  a  lien  of  de- 
fendant. May  E.  Bridge,  for  tbe  unpaid  bal- 
ance of  a  certain  debt  The  suit  is  one  In 
equity,  brought  by  plaintiff  against  Artbur  F. 
Bridge  and  May  B.  Bridge,  aa  administrators 
with  tbe  win  annexed  of  F.  W.  Bridge,  de- 
ceased, and  May  Bi  Bridge,  individually,  to 
bare  It  adjudged  tbat  tbe  legal  title  to  tbe 
property  in  dispute  was  held  F.  W.  Bridge 
in  his  lifetime  In  trust  and  as  eecnii^  for  the 
debt  of  Herman  Murpby,  hnaband  of  plaintiff, 
to  F.  W.  Bridge. 

The  complaint  alleges  tbat  the  debt  bas 
been  practically  all  paid,  and  tbe  prayer  Is 
tbat  plaintiff  be  adjudged  to  be  tbe  owner  Jn 
fee  of  the  property,  subject  only  to  tbe  Hen  of 
any  unpaid  balance  upon  the  debt,  and  tbat 
an  accounting  I>e  bad  to  ascertain  such  bal- 
ance, if  any.  Judgment  went  for  plaintiff  In 
conformity  with  her  prayer.  Defendants 
moved  for  a  new  trial,  which  motlcm  was  de- 
nied. From  tbe  interlocutory  decree  defoid- 
ants  have  appealed. 
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Tbe  record  title  to  the  property  In  dispute 
Is  now  In  defendant  May  B.  Bridge,  as  the 
successor  In  interest  of  F.  W.  Bridge,  de- 
ceased, having  been  distributed  to  her  undo* 
a  decree  of  partial  distribution  in  tbe  estate 
of  F.  W.  Bridge,  deceased.  The  only  ground 
upon  which  a  reversal  of  tbe  Judgment  is 
sought  Is  tbe  action  of  tbe  trial  court  in  re- 
jecting as  evidence  the  Judgment' roll  In  an 
action  entitled  "Miller  v.  Murphy,"  In  which 
action  It  is  claimed  the  rights  of  tbe  parties 
to  the  property  in  dispute  have  beeu  deflnltely 
settled,  and  that  tbe  Judgment  rendered 
therein  is  res  adjudlcata  in  the  Instant  case. 

Tbe  suit  of  Miller  y.  Murphy  was  one 
brou^t  by  the  plaintiff  therein  against  Ella 
M.  Murpby  and  Herman  Murpbly,  her  bus- 
band,  and  F.  W.  Bridge  and  others,  as  de- 
fendants, to  have  it  determined  tliat  the  title 
to  the  property  here  Involved  was  held  by  F. 
W.  Bridge  subordinate  to  and  subject  to  tbe 
claim  of  such  plaintiff.  In  that  action  plain- 
tiff herein  and  F.  W.  Bridge  answered,  deny- 
ing generally  all  tbe  auctions  of  the  com- 
plaint Defendant  Bridge,  in  his  answer,  far- 
ther alleged  tbat  be  was  tbe  sole  owner  of 
tbe  pn^nrty,  and  prayed  that  It  be  adjudged 
that  ndther  Miller  nor  defendants,  Herman 
Murphy  or  Ella  M.  Murphy,  had  any  Interest 
therein.  The  court,  after  a  trial  of  that  case, 
found  tbat  defendant  F.  W.  Bridge  was  the 
owner  of  tbe  property,  and  tbat  be  did  not 
bold  tbe  same  subject  to  any  claim  of  the 
plaintiff  whatsoever,  and  tbat  none  of  the 
other  defradants  had  any'  right,  title,  or  In- 
terest in  tbe  prc^rty.  Accordingly  it  was 
adjudged  and  decreed  that  defendant  F.  W. 
Bridge  was  tbe  owner  thereof.  Thereafter 
the  plaintiff  Miller  moved  for  a  new  trial, 
which  motion  was  granted.  Plaintiff  her^, 
Ella  M  Murphy,  made  no  such  motion,  nor 
did  Ae  appeal  from  tbe  Judgment  Beyond 
question  the  Judgment  was  the  one  she  desir- 
ed, for  the  record  herein,  discloses  the  fact 
that  she  and  her  husband  cooperated  with 
Bridge  In  procuring  it.  It  Is  the  appellant's 
contention  that  as  between  defendant  F.  W. 
Bridge  and  his  codefendant,  Ella  M.  Murphy, 
tbe  Judgment  in  tbe  suit  of  Miller  v.  Murphy 
became  final,  and  that  the  Judgment  deflnltely 
determined  tbe  status  of  the  property  Involv- 
ed as  between  them,  for  tbe  reason  that  the 
subject-matter  in  tbat  case  waa  the  same  as 
the  subject-matter  of  tbe  instant  case,  and 
tbat  therefore  the  Judgmrat  rendered  therein 
Is  res  adjudlcata  in  tbe  case  at  bar. 

This  contention  presents  two  questions: 
E^t,  was  the  Judgment  as  originally  render- 
ed in  Miller  v.  Murpby  an  adjudication  upon 
the  dalm  of  tbe  plaintiff  In  this  case?  and, 
second,  if  it  was,  did  the  granting  of  a  new 
trial  in  that  case  have  tbe  effect  of  entirely 
vacating  tbe  Judgment  as  such  an  adjudica- 
tion? 

11,2]  The  principles  involved  in  tbe  first 
question,  namely,  whether  or  not  tbe  plead- 
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Ings  in  Miller  t.  Murphy  raised  an  issue 
which  was  or  could  have  been  litigated  be- 
tween the  parties  hereto,  or  wheth^  or  not 
they  were  adverse  parties  within  the  meaning 
of  that  term,  are  questions  we  do  not  deem 
It  necessary  to  discuss  or  determine,  for  we 
are  of  the  opinion  that  the  order  granting  a 
new  trial  In  Miller  v.  Murphy  vacated  and 
terminated  the  Judgment  rendered  therein. 

The  order  granting  the  new  trial  was  gen- 
-eral  In  Its  terms.  The  effect  of  such  an  order, 
gfflierally  speaking,  Is  to  open  up  the  entire 
case  as  to  all  the  parties  regardless  of  the 
fact  that  some  of  tbem  may  not  have  moved 
for  a  new  trlaL  1  Hayne  on  New  Trial  and 
Appeal,  I  167 ;  Kent  v.  Williams,  146  Cal.  3, 
7Q  Pac  527 ;  Joost  v.  Dore.  27  Cal.  App.  729. 
161  Pac.  29. 

It  Is  appellants'  contention,  however,  that 
the  rule  applies  only  where  the  Judgment  is 
such  that  It  could  not  be  set  aside  as  to  one 
without  being  set  aside  as  to  all,  and  tliat 
the  rule  has  no  application  where  the  Judg- 
ment is  severable.  Conceding  this  to  be  true, 
no  such  situation  Is  here  presented.  The  mo- 
tion for  a  new  trial  and  the  order  granting 
the  same  were  both  general  in  terms.  The 
Judgment  was  predicated  upon  the  Issues  ten- 
dered between  the  plaintiff  and  all  the  de- 
fendants, and  was  rendered  against  all  of 
them;  and  the  subseauent  order,  general  in 
its  terms,  granting  a  new  trial,  vacated  the 
entire  Judgment,  and  had  the  effect  of  placing 
the  parties  In  the  position  they  held  before 
any  trial  bad  taken  place.  Undoubtedly,  the 
parties  herein  could  have  litigated,  under 
appropriate  pleadings  in  the  Miller  Case,  the 
rights  here  Involved,  but  no  such  relief  was 
sought  by  them ;  they  contenting  themselves 
In  that  case  with  defeating  the  claim  of  the 
plaintiff  therein. 

For  the  reaaona  given,  tt^  Judgment  la  af- 
Armed. 

We  concur:  WASTE,  P.  J.;  BICHABI>S,J. 


{43  Cal.  App.  60) 

PEOPLE!  T.  WILLIAMS.   (Cr.  852.) 

(District  Goart  of  Appeal.  First  District,  Divi- 
sion 1,  California.  Ang.  27,  1919.) 

1.  Cbimihal  law  <^1023(8)— Motion  ih  a»- 

RE8T  OF  JUDOUEHT  NOT  APPJtALABLB. 
Order  denying  motion  In  arrest  of  judgment 
is  not  appealable. 

2.  WiTNKSSEB  «=»S87— Mat  B1  QimaTIONED 

OH  CBOBB-EZAUINATION  AS  TO  TE8IIM0NT 
AT  P8EUHINABT  EXAMINATION. 

In  prosecution  for  larceny  where  defendant 
was  charged  with  having  stolen  pocketbook  of 
prosecuting  witness  while  sharing  bis  room  over 
night,  prosecutins  witness,  having  testified 
on  direct  examination  tiiat  he  had  asked  de* 
fendant  when  defendant  entered  the  room  dur- 


ing ni^t  to  turn  on  the  light  aad  having  de- 
nied on  cross-examination  that  defendant  had 
turned  on  lii^t  without  having  been  asked  to  do 
so,  was  properiy  asked  on  cros»«zamination  If 
be  had  stated  daring  preKmlnaty  examination 
that  he  had  asked  defendant  to  turn  on  the 
Ught 

8.  Wmtxsms  4=9270 (S)—C^B8-KXAinNATioiT 

LIHXTBD  TO  HATBBXAL  ■VXDEHOB. 

In  prosecatim  for  larcoiy  committed  while 
defendant  was  sharing  proseentii^  witneae* 
room  overnight,  where  prosecoting  witness  had 
testified  that  he  had  told  defendant  that  he 
would  be  unable  to  keep  him  overnight,  as 
he  was  going  to  have  company,  cross-examina- 
tion, as  to  whom  such  company  was,  was  im- 
materiaL 

4.  WiTiraBBU  OaoBs-EXAviirATxoiT 

FOB  IlfFTAOHlCENT,  WITHOUT  FIBST  UkYINO 

PBEDIOATE,  BBBOB. 
In  prosecution  for  larceny  committed  while 
defendant  was  sharing  room  of  prosecuting  wit- 
ness overnight,  where  prosecuting  witness  liad 
testified  as  to  what  had  taken  place  during 
night,  and  had  testified  on  cross-examination 
that  he  had  made  no  effort  to  hold  defendant 
a  prisoner,  he  was  properly  asked,  under  Code 
Civ.  Proc  I  2048,  if  he  bad  not  told  proprietor 
of  the  hotel  that  he  had  held  defendant  nntU 
arrival  of  police,  without  first  laying  predicate 
under  section  2052. 

6.  WiTNESBEa  ^=9388(2)— IlCraACHINO  TSBTI- 
UONT,      WITHOm      PBSDIOAm  PBOPEKLT 

STRICKEN. 

Testimony  of  witness  that  prosecuting  wit- 
ness had  made  a  statement  to  him  inconsisteut 
with  testimony  of  prosecuting  witness  during 
trial  was  properly  stricken,  where  the  proper 
predicate  had  not  been  laid  for  such  impeach- 
ment by  examining  prosecuting  witness  relative 
thereto  under  Code  Civ.  Proc  |  2052. 

6.  WITNKSSBS  «=3387  —  LiATITDDX  QIVXN  IN 
OBOSS-BXAMUfATIOir  OW  OOHPLAXIONa  WXT- 
NBfiB. 

The  utmost  latitude  compatible  with  mlea 
of  evidence  shoald  have  been  permitted  in  the 
cross-examination  of  complalnini  witness  as  to 
InoonslBtent  statements. 

7.  LaBCENT  <t=365~BVXDENCB  SUFFICIENT  TO 
BUffTAIN  OONVICnON  OF  PETIT  UBOEHT. 

In  prosecution  for  larceny  committed  by 
stesling  proseoiting  witness*  pocketbook  while 
sharing  prosaenting  witnees*  room  overnight, 
evidence  AeU  to  sustain  otsivlction  (tf  petit  lar- 
ceny. 

8.  Cbimznai.  law  •S=9ll86(4)— Ebbob  in  edx.- 

INOS  ON  evidence  HABMT.IBSB  WHEBB  BVZ- 
OBNCE  0THEBWI8E  FULLT  BUTFICIBHT: 
In  prosecution  for  larceny  committed  by 
stealing  prosecuting  witness'  pocketbook  daring 
nighttinie  while  sharing  hi*  room,  where  prose- 
cuting witness  had  testified  titiat  he  had  not 
held  defendant  a  prisoner  until  arrival  of  po- 
lice, TOurfs  refusal  to  permit  witness  to  t^ 
tify  during  cross-examination  whether  he  had 
made  a  statement  inconsistent  with  such  testi- 
mony wss  not  reversible  wror,  under  Const,  art. 
6,  I  4H,  where  evidence  was  amply  saffident 
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to  wsrrant  eourlctioD;  a  nbewriaie  cC  Joa- 
tice  not  haTing  nsolted. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

A.  W.  WiUiams  was  convicted  of  petit  lar- 
ceny, and  from  jndgmait  of  conTlcti<ni,  and 
from  order  denying  motion  for  a  new  trial, 
and  from  order  denying  motion  In  arrest  of 
judgment,  he  appeals.  Judgment  and  wder 
denying  new  trial  affirmed. 

Fred  J.  Rogers  and  F.  H.  FnlBtone,  both 
of  Fresno,  for  appellant 

U.  S.  Webb,  Atty.  G«i.,  John  H.  Biordan, 
Deiraty  Atty*  Gen.,  and  B.  U  Chamberlain,  (tf 
Sacramenb^  for  the  People. 

BABDIN,  Jvdge  pro  tem.  Tha  defendant 
ms  Infmnned  against  for  the  crime  of  grand 
larceny.  Upon  his  trial  he  was  convicted  <tf 
petit  larceny,  and,  having  snIKered  a  prerioos 
convletlini  of  felony,  whidi  he  confessed  on 
arraignment,  was  sentenced  to  imprisonment 
In  the  state  prison  at  San  Qnenttn.  H«  now 
wpeals  fnmi  the  Judgment  of  convictloa  and 
an  order  denying  his  motion  for  a  new  trial, 
amd  also  from  an  order  doiylng  his  motion 
In  arrest  of  ludgmmt. 

[1]  It  will  be  unnecessary  to  conmiait  fnr^ 
Qier  iqnn  the  attempted  aj>peal  £n»n  the 
mrder  denying  deCmdanl^s  motion  In  arrest 
of  indgmoit  than  to  aj  that  there  is  no 
anthorlty  for  sncb  appeal.  Peo^  v.  M atos* 
sewsU,  1S8  CaL  688,  71  Faa  701;  FeoiAe  v. 
Mnllen.  7  CaL  App.  S47.  9t  Pac.  867. 

No  daim  la  made  by  the  defendant  that 
the  verdict  of  the  inry  is  not  supported  by 
the  evidence;  the  grounds  urged  for  the  re- 
versal of  the  judgment  and  order  dmying  a 
new  trial  being  that  the  trial  court  erred 
In  Its  mlings  upon  the  admissibility  of  evi- 
doice  upon  tliree  sepante  occaalons,  thereby 
ctmmiltting  error  of  -  swdi  substantial  wdi^t 
as  to  entitle  the  defaidant  to  a  reversal  of 
the  judgment  rendered  against  him,  and  to 
have  this  cause  remanded  for  a  new  trial. 

The  Information  alleges  that  the  crime  was 
ocHnmltted  on  or  about  January  2, 1919.  The 
emns  complained  of  arose  during  the  cross- 
examinatlcHi  of  the  complaining  witness. 
Walker,  who  testified  substantially  as  fol- 
lows; That  be  became  acquainted  with  the 
defendant  about  the  middle  of  December, 
1918,  while  both  were  in  the  employ  of  Welts 
Fargo  ft  Co.  at  Fresno,  GaL  That  about  the 
1st  day  of  January,  1919,  Walker  stated  to 
the  defendant  that  he  was  making  arrange- 
ments to  go  to  Texas  and  Intended  going  to 
the  bank  to  withdraw  some  money.  That 
shortly  prior  to  the  alleged  theft  defendant 
heard  a  third  party  state  to  Walker  th^t  he 
would  pay  him  some  money  the  followlug 
day,  and  that  on  January  2d,  the  day  of  the 
commission  of  the  offwse,  the  defendant  In- 
quired whether  this  money  had  been  paid,  to 
wbldi  inquiry,  however,  the  prosecuting  wit- 


ness answered  la  the  negaUve.  Walfcn  fur- 
ther testUed  that  <xi  the  afternoon  and  eve- 
ning Qt  January  2d  Che  prosecuting  witness 
and  the  defendant  drank  intoxicating  liquors 
U^eOtar,  but  were  not  intoxicated,  and  that 
night  vent  to -Walker's  room  In  the  Clark 
Hotd  to  pass  the  night,  although  at  that  time 
the  defte^int  had  lodii^ngB  at  another  hotd. 

The  testTmony  ct  Walker  further  shows 
that  shortly  after  xeadilng  the  tatter's  room 
they  retired  for  the  nl^t,  both  occupying  the 
same  lisd;  Uiat  when  Walker  disrobed  he- 
felt  in  his  trousers  pocket  and  ascertained 
that  his  pof^etbook  was  ther^  folded  his 
trousers,  and  left  them  on  a  suitcase  near  tiie 
head  of  his  bed.  At  6  o'clock  that  afternoon 
his  pocketbook  ccnitalned  a  $50  Liberty  Bond, 
a  $20  bill  and  a  |5  bill  in  curroicy  of  the 
United  States,  after  wfalA  time  its  contents 
bad  not  been  disturbed. 

Before  retiring  Walker  locked  Oie  door 
of  the  bedroom,  placed  tiie  key  on  the  table, 
directing  the  defendant's  attention  to  the 
fact,  should  he  desire  to  go  to  the  lavatory. 
Walker  was  awakened  at  6  minutes  to  2 
o'dodc  a.  m.  of  that  night  by  the  defendant 
mdodtlng  the  door  from  outside  of  the  room. 
^mUams  stinted  inside  the  room  and  stated 
that  he  had  been  to  the  toilet,  which  was  but 
two  or  three  doors  away  and  In  the  same 
hall  way.  He  was  fully  dressed  at  the  time. . 
Walker  then  noticed  that  his  trousers  had 
been  dlnrranged  and  had  been  moved  from 
the  suiteas^  and  he  thereupon  discovered 
tliat  his  poacetbook  and  Its  contents  were 

Walker  further  testified  that  he  and  the  de- 
foidant  remained  In  the  room  during  the  bal- 
ance of  the  night,  the  defendant  undresdng 
and  i^aln  retiring,  while  he  (Walker)  did  not 
again  retire  Shortiy  before  7  o'clock  of  the 
morning  of  January  Sd,  one  Keith,  a  fdlow 
roomer  at  the  dark  Hotel,  came  to  Walker^r 
KKHn,  and  was  informed  of  the  larceny  of 
WaUur's  property,  ^th  stated  to  WUUams 
that  he  had  seen  him  down  ca  H  Street  a 
Uttie  after  12  o'clock,  whldi  Williams  then 
admitted  was  true. 

[21  It  was  testified  by  Walker,  <m  direct 
examination,  that  when  the  defendant  re- 
turned to  the  room  about  2  o'clock  a.  m.,  un- 
der the  drcumstanoes  already  related,  he 
was  asked  by  Walker  to  switch  on  the  light 
On  crosB-^amination  the  question  was  asked 
It  It  was  not  the  fact  that,  whoi  die  defoid- 
ant  entered  the  room  at  the  time  referred  to^ 
he  switched  on  the  light  without  being  asked 
by  the  witness  so  to  do,  to  whic^  question  the 
witness  answered  In  the  negative.  This  ques- 
tion then  followed: 

"Did  you  state  at  the  prelimlnaiy  that  you 
asked  him  to  turn  on  the  Ughtr* 

The  district  attorney  objected  to  the  ques- 
tion as  Immaterial.  The  question  wag  a 
proper  one  and  the  objection  should  have 
been  overruled.  People  v.  Hart,  163  CaL  261, 
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M  Pae.  104Z;  People  t.  W«bbto.  28  OaL  App. 
413,  147  Paa  102.  And  St  most  be  umimed 
that  BDCh  ruling  would  bave  Immediately 
followed  had  not  counsel  for  the  defendant 
Deen  appawtly  diverted  tnm  his  purpose  of 
makhiK  the  above  Imjulryt  for,  Instead  of 
taking  the  mUng  of  the  conrt  upon  the  ob- 
jection, he  asked  another  and  different  gnes- 
tton  of  the  witness  before  the  court  had 
ruled  upmi  die  objection,  thus  In  effect  wltb> 
drawing  the  previoos  question. 

During  the  direct  examination  et  the  proa- 
ecntlng  witness  this  testlmonr  «ae  given: 

"Q.  Wai  there  anytbing  utid  aboat  where  be 
would  stay  all  night  that  night?  (referring  to 
the  night  In  questioa).  A.  Oh,  I  tcdd  him  that 
^le  bad  stayed  there  the  id|4it  before— I  told 
him,  I  says,  'I  cant  keep  you  orer  bMilghV 
I  says,  'I'm  going  to  have  company.**' 

[3]  R^errlng  to  this  testimony  counsel  for 
the  defoidant  od  croas^xamlnatlMi  pro- 
pounded the  question  which  follows,  whldi 
cinestbMi  was  objected  to  as  immaterial  and 
the  obJectUm  properly  sustained: 

"Now  Jnst  tell  us  who  that  party  was  and 
give  as  an  opportunity  to  subpoena  tlHa  right 


The  truth  or  falsity  of  that  statonent 
would  shed  no  ll^t  upon  the  Issnee  before 
the  court  In  fact,  If  Ow  statement  was  a 
pure  fabrication,  then  It  would  seem  to 
militate  more  against  the  defendant  than  be 
of  benefit  to  him,  for,  it  would,  to  some  ex- 
tent, demonstrate  the  desire  In  the  prosecut- 
ing witness'  mind  to  rid  himself  of  the  com- 
pany of  the  defendant. 

We  pass  now  to  the  consideration  ot  the 
last  objection  complained  ct  This  objection 
Is  predicated  upon  the  court's  refusal  to  per- 
mit the  prosecuting  witness  to  answer  an- 
other of  the  questions  directed  to  the  proa* 
ecuting  witness  on  cro8»-examlnatlon.  That 
witness  bad  tee  tilled  that  he  bad  made  no 
eilort  to  make  the  defendant  a  prisoner  in 
Ills  rown  prior  to  the  arrival  ot  the  peace 
officers.  These  proceedhigs  then  took  place: 

'*Q.  Is  It  not  a  fact  that  you  told  Ur.  Beebe, 
the  proptleUr  of  the  Mayer  Botel,  where  Ur. 
^lUama  atepped,  a  few  days  after  the  2d.  that 
you  found  this  man  in  your  room,  and  that  yon 
held  him  at  the  end  of  a  gun  in  the  Comer 
of  the  room  andl  the  police  came? 

"Mr.  Beaumont:  Well,  we  object  to  that  as 
irrelevant,  incompetent,  and  immaterial,  and  not 
proper  cross-examination,  and  an  attempt  to 
impeach  the  witness  on  a  collateral  and  imma- 
terial matter,  and  that  the  qnestlon  Is  not  prop- 
erly founded  for  Impeadiment 

"The  Oourt:  The  objecti<ni  Is  sustained.  I 
think  it  is  immaterial. 

"Mr.  Bogers:  If  we  call  Mr.  Beebe,  wHI  we 
be  prevented  from  asking  whether  or  not  Mr. 
Walker  made  this  statement  to  him— that  he 
found  him  in  the  room  and  held  him  at  the  end 
of  a  gun  ontU  the  police  came? 

"The  Court:  The  chances  are  you  wiH,  If  it 
is  objected  to.** 


Ur.  Be^  was  snbsequenSy  odled  u  a 
witness  for  the  d^oidant,  and  testUed  tliat 
the  stiatnaent  above  reCemd  to  was  In  fact 
made  by  Uie  proBecntlng  witness;  bnt  hia 
testimony  was,  uptm  motion  of  the  district 
attorney,  stricken  from  the  record,  although 
the  Jury  was  not  admmlidied  to  disregard  it. 

[4]  The  record  discloses  that  during  the  di- 
rect examination  of  the  inoaecnttng  witness 
he  went  Into  a  detailed  account  of  what 
happened  in  his  room  from  the  time  the  de- 
fendant returned  there  until  morning,  and 
during  wtaldi  time  the  defendant  and  the 
prosecuting  witness  were  togeOwr  alone.  It 
was  proper  to  make  fu!l  inquiry  upon  cross- 
^amlnatlon  as  to  nny  facts  whidi  had  besa 
referred  to  in  the  direct  examination.  Sec- 
tion 2048,  Code  Glv.  Proc.  And,  having  testt- 
fled  on  croes-examlnatloo  that  he  made  no 
effort  to  haiA  the  defendant  a  ^soner  under 
the  drcnmstances  referred  to,  it  was  proper 
to  ascertain  whether  or  not  the  witness  bad 
made  inrevlous  Incmslstent  statemoits,  not 
09iy  nptni  that  subject,  but  also  relative  to 
the  events  ttaX  occurred  In  the  room  and  par^ 
tlally  detailed  upon  his  direct  examination. 
And  it  was  proper  to  endeavor  to  discover 
that  fact  from  the  witness  blmaelt  and  with- 
out the  necessity  of  first  laying  tin  iwedlcate 
retftrrsd  to  in  section  20S2  of  the  Code  of 
Civil  Procedure:  People  V.  Jones,  IfiO  CaL 
388,  117  Pac  170;  People  r.  Ho  Kim  Xon. 
24  CaL  App.  4S1,  141  Pac.  990;  People  v. 
Webber,  26  Oal.  App.  413,  147  Pac.  102; 
Wgmore  on  Evidence,  1  1023. 

[I,  •]  ^e  court  did  not  commit  error  In 
atrifclng  out  the  testimony  of  Mr.  Beebe,  the 
witness  called  tax  impeachment  It  was  re^ 
celved  over  the  objection  of  the  district  at- 
tmiey,  and  was  not  property  founded  for  Im- 
peadiment, as  required  by  section  2002  of  tlw 
Code  ot  Civil  Procedura  But  the  trtal  court 
waa  in  oror  in  mstidning  the  objection  of 
the  district  attoni^  to  the  question  directed 
to  thA  complaining  witiwss  relative  to  the  al- 
leged contradictory  stntement  made  to  Mr. 
BeAe.  The  utmost  latitude  compatible  with 
our  rules  of  evldenoe  should  have  been  per- 
mitted in  the  croas^xamlnatlim  of  that  wit- 
ness. The  recMd  shows  other'  iintfwgw 
where  the  cross  examination  was  held,  with- 
in boundarlea  more  restricted  than  Is  usual 
under  drcnmstaDcea  where  tiie  guilt  of  the 
defendant  depends  to  a  considerable  extent, 
not  only  upon  Indirect  evidence,  but  also  up- 
on the  credibility  of  a  sln^  witoesa. 

[7, 8]  A  survey  of  the  whole  record  of  the 
case,  however,  wbidk  discloses  ample  testi- 
mony to  warrant  tlie  ccmvictlon  of  the  (de- 
fendant, compels  the  ctmclusion  that  the  er- 
ror complained  of  has  not  resulted  In  a  mis- 
carriage of  Justice.  The  case  seems  to  be  one 
for  the  application  of  section  4H  of  article 
6  of  the  Constitution  of  the  state.  It  ai^ears 
from  the  record  that  the  defendant  bad  been 
unduly  Inquisitive  about  the  receipt  of  money 
by  the  complaining  witness  shortly  before 
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the  commlsslmi  of  the  offense.  On  the  night 
of  January  2d  be  had  pressed  himself  Into 
cotnpflDlonshlp  with  Walket  for  the  night, 
ftlthongh  he  had  lodgings  at  another  hotel. 
Without  arousing  Walker  from  his  slumber, 
the  defoidant  stealthily  arose  at  about  mid- 
night, fully  dressed  himself,  and  went  down 
upon  the  streets  of  Fresno,  and  was  obswred 
by  two  witnesses  In  front  of  the  hotd  "Where 
he  had  permanent  lodgings.  Be  retnmed  to 
the  room  of  the  prosecuting  witness,  un- 
locked the  door  from  the  outside,  altered, 
locked  the  door  again,  and  stated  to  Walker 
that  he  had  been  to  the  toilet  Subsequently, 
and  In  the  presence  of  the  officers,  be  ad- 
mitted having  made  this  false  statement  to 
Walker.  Confronted  v  wltb  a  witness  who 
had  seen  him  down  on  the  street,  he  offered 
in  explanation  of  sucb  act  that  he  bad  gone 
from  Walker's  room  down  upon  the  street  to 
get  a  drink.  He  denied  having  auy  money  In 
his  possession,  other  than  $15  In  currency 
and  a  few  dollars  in  sliver.  It  was  only  aft- 
er a  very  careful  search  that  a  $20  bill  In 
currency  was  found  concealed  on  the  Inside 
of  his  hatband.  The  Idboty  Bond  wu  not 
found. 

The  defendant  did  not  take  the  stand,  but 
sought  to  prove  by  other  witnesses  that 
Walker  had  been  Imbibing  Intoxicating  liq- 
uors quite  freely  on  the  afternoon  and  evening 
in  question,  and  that  he  bad  been  consorting 
wltb  a  woman  of  questionable  morals,  and 
that  be  might  have  lost  bis  money  tbrou^ 
her  handiwork,  rather  than  by  any  act  of  the 
defendant.  The  testimony  intended  to  sus- 
tain such  a  theory,  while  redolent  of  days 
before  the  advent  of  the  redllght  abatement 
act,  and  of  war-time  probiblUon,  is  weak  and 
unconvincing,  and  In  our  estimate  Is  entitled 
to  no  more  weight  tlian  that  given  it  by  the 
Jury  and  trial  court. 

Tbe  defendant's  conduct,  his  admissions, 
his  highly  incriminatory  deceptions,  coupled 
with  the  testimony  of  the  witnesses  for  the 
prosecution,  Justify  tbe  conclusion  reached 
by  tbe  jury,  and  make  this  a  proper  place  to 
apply  the  sectUu  of  Uw  GoostitattoB  re- 
ferred ta 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  WASTB^  P.  J.;  BJCH- 
ABDS,  J. 


<U  Cal.  App-  U« 

JOHNSON  T.  NULSON  et  aL   (Otv.  8004.) 

(District  Court  of  AppMl,  First  District,  Divi- 
sion %  California.   Sept.  2,  1919.) 

1.  Uonona  <sp04r-I>iaBnnT^»  anmon  rot 

MEB  JUDICATA  OF  BUBflEQinm  KOTZOlff. 

A  prenatnre  motion  to  ast  MriA»  sheriiFs  re- 
tarn  is  not  rea  Judicata  of  a  motion  to  set  aside, 
made  after  return  had  been  made. 
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Z.  Ifonom  •aaOl— DoonnoE  or  ns  judi- 
cata sot  ASPUCABXX. 
The  doctriiu  ot  res  Judicata  does  not  apply 
to  nmtions,  bat  tb^  lenswal  is  In  the  distre- 
Hon  of  the  court. 

8.  Appkal  and  xbbob  4»10S2(1)  —  Objxc- 
tioh8  that  othxb  dbrndantb  had  so  ifo- 
Tios  om  Honoir  vox  atailabui  to  affez.- 
lAirrs. 

Defendants  In  nortgage  fnecloeore  may  not 
complain  of  gnmttDg  of  modon  to  set  aside 
sheriff's'  return  of  sale,  over  their  objection  tibat 
other  defendants  had  not  bad  notice  of  the  mo- 
tion ;  it  not  being  made  to  appear  what  inter- 
est the  other  defendants  had  in  the  case,  or  how 
objectors  were  injured  by  the  others  not  beii^ 
served. 

4.  MOBTQAOBS  4=S»002— SBTTinO  ASIDB  BBTUBH 
TO  OBDEB  OF  8ALB. 
^e  trial  court,  having  control  of  its  pro- 
cess, on  knowledge  that  the  sheriff,  as  its 
officer,  bad  made  an  equivocal  and  unsatisfac- 
tory rctam  on  the  order  of  sale^  and  that  it 
was  uDsatisBed,  could,  ex  parte,  set  aside  the 
return  and  direct  a  new  order  of  sale  to  bs  Is- 
sued and  executed. 

Appeal  fkom  Superior  Court,  Los  Angeles 
County;  John  M.  Tork,  Judge. 

Action  by  Peter  Johnson  against  Hedvig 
Nelson  and  others.  From  an  order  after 
judgmoit,  certain  defendants  appeaL  Af- 
firmed. 

J<^  F.  Poole  and  Wm.  Lewis,  both  of 
Los  Angles,  for  appellanta. 

Ghaa.  J.  Kelly  and  D.  A.  Stuart,  botb  <tf 
Lo8  Angeles,  for  reqxmdent 

RI0HAKD8.  S.  TUfl  Is  BB  appeal  fft>m 
an  order  made  after  final  Judgment  setting 
aside  a  sberlfTB  retnm  of  sale  for  tbe  fore- 
closure of  a  mortgage  and  directing  a  new 
order  at  sale  to  be  Issued.  The  facts  are  nn- 
di^ted  and  are  as  fotlows: 

The  mortgage  was  duly  foredoBed,  and  a 
decree  oi  sale  9t  the  mortgaged  premises 
made  and  entered,  and  an  order  of  sale  duly 
Issned  thown  and  idaced  in  the  hands  of 
the  sheriff  for  execntluL  On  the  day  on 
whidi  the  sale  was  advertlBed  to  take  place 
the  plaintiff  and  also  one  of  his  attorneys 
were  presoit  at  ttw  time  and  place  of  sale; 
the  plaintiff  personally  made  a  bid  of  an 
anunmt  somewhat  leas  Uum  the  total  sum 
then  du&  His  attorn^  also  on  his  bdialf 
made  a  bid  of  tbe  total  sum  due.  There  wnb 
no  other  bidders.  A  mlsDnderstan^ng  arose 
between  tibe  dwrlfl  and  the  plalntifC  as  to  the 
sum  aetnaUr  bid;  tbe  sberlfl  imttwrinip  that 
he  had  stru^  oft  the  pnqterty  ftn>  the  amount 
of  the  plalntifPs  pommal  bid.  niereupw, 
and  before  the  sheriff  bad  made  any  return 
of  BBle^  the  piaititiff  moved  tbe  court  ft»r  an 
order  vacating  and  settbig  aside  tbe  sale. 
Wbcn  this  motion  came  on  for  hearing,  the 
sheriff  not  yet  having  made  his  return  of 
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sale,  the  oonrt  denied  the  motkn.  There- 
after tbe  aherlfl  made  hla  retam  of  aale, 
whlxdi,  wbUe  redttng  the  fact  that  tHe  prop- 
erty was  sold,  returned  the  order  of  sale  as 
wholly  muatlsfled.  Onkareupon  the  plalntUT 
moved  the  court  to  set  aside  tills  return  of 
sale  and  direct  a  new  order  of  sale  to  be  Is- 
sued. Upon  the  bearlDB  of  this  motUm  tiie 
court  granted  tiie  same,  and  fran  Its  order 
to  that  effect  this  appeal  has  been  taken. 

[1, 21  The  first  pohit  nrged  by  the  a]n>d- 
lants  Is  that  the  trial  conrt  had  no  Jurisdic- 
tion to  make  the  order  aniealed  txom,  for  the 
reason  that  die  first  OTder  ol  said  court  deny- 
ing the  plalntUTs  motlm  to  vacate  the  sfaer^ 
IfTs  return  of  sale  rendered  the  matter  res 
adjndlcata.  and  hence  die  court  had  no  power 
to  grant  the  plaintiff's  second  motion  to  set 
aside  tbe  return  of  sale.  Tb^  ptrfnt  Is  utterly 
without  merit  fbr  two  reasons:  Sirst,  that 
the  two  motions  are  dissimilar  In  the  Impoi^ 
tant  respect  that  at  the  time  the  i^alntlff's 
first  motion  was  made  no  return  of  sale  had 
yet  been  made  by  die  sherUf,  and  the  motTon 
was  therefore  premature  and  doubtiess  was 
denied  f<»r  that  reason,  while  said  return  of 
sale  was  on  file  when  tiie  second  mofctim  was 
made,  presenting  an  entlrdy  different  sitnA- 
tion  to  the. trial  court;  and  the  second  rea- 
son Thy  the  point  la  without  merit  is  that 
<mder  the  settled  practice  in  this  state  tbe 
doctrine  of  res  adjndlcata  does  not  aK>ly  to 
motions,  the  matter  of  their  renewal  being 
In  the  discretion  of  tiie  trial  court.  Ford  t. 
Doyle,  44  Gal.  636;  Bowers  v.  Cherokee  Bob» 

46  C&l.  279:  Johnston  t.  Brown,  115  OaL  604, 

47  Pac.  686;  Gay  t.  Gay,  146  CaL  287,  70 
Fac;  88S. 

[I]  The  next  contention  of  Oie  appdlants 
is  that  the  court  ^as  in  error  In  granting 
the  motion  in  question  because  all  of  tbe 
proper  parties  to  ttie  action  had  not  been 
served  with  notice  of  the  motion.  This  ap- 
peal has  been  takm  by  a  number  of  pwsons 
other  tiian  tbe  (^glnal  mortgagor  and  main 
defendant  in  tb»  actloi.  The  record  befitwe 
us  does  not  contain  any  of  tbe  pleadings  or 
proceedii^  In  Oie  case  prior  to  tike  making 
and  entry  of  the  decree  of  foreclosure,  and 
we  have  ther^ore  no  means  ot  knowing,  ex- 
cept from  the  terms  of  said  decree,  who  the 
defeni^ts  in  the  action  were^  or  what  issues 
were  presrated  by  them,  or  In  what  way  any 
of  than  may  have  been  Interested  in  tiie  prth 
oeedings  in  the  case  subsequoit  to  the  mi  try 
of  the  decree  at  foreclosure  and  Issuance  <tf 
tbe  order  of  eala  Tbe  record  before  us,  how- 
ever, disdoses  tbat  a  number  of  tbese  an»eal- 
tug  defendants  appeared  upon  tiie  hearing  of 
said  motion  to  set  aside  ttie  sheriff's  retom 
of  sale,  and  at  that  time  made  no  objection 
tiiat  tl^  themselvea  had  not  been  duly  serv- 
ed witii  notice  of  said  motion,  and  only  Ob- 
jected because  some  other  unnamed  and  un- 
identified defendants  had  not  been  served 
with  Budi  notice.  The  only  evidence  offered 


In  support  of  said  objection  was  the  original 
notice  of  trial  of  the  cause,  which  showed 
that  tbere  were  quite  a  numbu  of  detend- 
anto  who  had  at  that  time  been  sored  with 
sndi  notice;  but  as  to  what  Interest  they 
may  have  had  in  tiw  case,  particularly  after 
the  final  decree  of  forectosore,  we  are  left 
oitlrely  In  the  dark.  In  a  word,  it  ia  no- 
where made  to  appear  how  these  d^^endante 
have  been  Injuriously  aflSsctod  by  the  fb£t 
that  some  defendants  other  than  themselvea, 
end  whose  interest  Is  not  dlsdoeed.  were  not 
sored  with  notice  of  tbe  motlcHi  to  set  aside 
the  sheriff's  return  of  sale, 

{4]  In  addition  to  the  forgoing  oonaldera- 
tions  tbe  fact  that  trial  courts  have  control 
of  tl^  prooeas,  and  tiiat  the  trial  court  In 
this  particular  cas^  iqjon  having  brought  to 
its  attoitimk  tiie  fact  that  the  sheriff,  as  its 
officer,  bad  made  an  equivocal  and  unsatis- 
factory return  upm  tbe  wder  of  sale  wUcb 
had  beoi  issued  to  him,  and  that  the  same 
was  unsatisfied,  would  bave  had  full  power 
ex  parte  to  set  aside  eudx  return  and  direct 
a  new  order  of  sale  to  be  issued  and  execut- 
ed, brings  this  case  perilously  near  the  point 
at  being  a  frlrcdoas  ^^Kal. 

No  error  aiveaiing  upon  the  face  of  fhe 
reoord  before  us,  the  order  Is  affirmed. 

We  coocnr:  WASTE,  P.  J.;  BABDIN, 
Judge  pro  tem. 


(4S  Cal.  App.  5S) 
DRAKD  V.  TnOKBB  et  nz.   (GIv.  2801.) 

(District  Court  of  Appeal,  Kpst  District,  Di- 
vision 2,  ORlifomia.  Aug.  27,  1019.  Be- 
hearing  Denied  by  Snpreoie  Court  Oct.  28, 
1019.) 

1.  Wanu  AHD  wAna  oouiobb  ^106(4)  — 
BasBBVATiON  zn  nsan  GOMBXKuan  to  nr- 
CLuna  onu  WAisa  aotuaixt  irsKn  bt 

SaAHTOB. 

Deed  reserving  to  grantors  the  amount 
water  of  stream  formerly  "held,  used,  or  daim- 
ed"  by  former  owner  held  to  reserve  only  por- 
tion of  the  water  actually  tskoi  and  used  by 
former  owna. 

2.  PABirmoR  —  S^acunoN  or  two 

naSDS  BT  TXHANTB  IW  OOHHOH  TO  KACT  OTH- 
BB  FASt  OF  aAU  nUHSACXIOH. 

Where  children,  to  whom  father  had  deeded 
property  as  tenants  in  common,  partitioned 
land  between  themsdves  by  two  deeds,  exe- 
cuted as  part  of  same  transaction,  one  <tf  the 
deeds,  in  being  construed,  will  be  taken  In  con- 
nection witii  the  Other. 

S.  WanOM  AND  WATBB  OODBSBS  «s»44— USB 

»B  iBBxaATioN  voT  vo  iflisaiuB  wzxn 

BIOHTS  OF  LOWD  OWUBB. 

Uppw  owner  has  no  right,  by  use  at  water 

for  irrigation  purposes,  to  d^nive  lower  owner 
of  Buffident  water  (or  his  domestic  purposes. 


>For  ethsr  cam  *m  Mae  toplo  aad  KBT-NVHBBa  la  sU  K*7-Numbma  D1|«U  sM  luOmm 


Digitized  by 


Google 


GtL)  DRAKE  t. 

(114 

4.  Waters  aits  watcx  cotnusBs  «=>42— Rea- 

SONABUC  TT8E  OF  WATEB  BT  UPPER  OWNER. 

What  is  a  reasonable  use  of  water  by  upper 
proprietor  dcpeodB  opon  all  the  facts  and  dr- 
comatancea  in  the  case. 

5.  Waters  and  water  coursis  «a»78  — 

BiQHTB  or  UWEB  RXPAKUN  OWHRR  10  OZ- 
TERT  WAIBR  VROIC  UPPER  OWITER. 

Riparian  proprietor  Is  entitled  00I7  to  the 
water  after  it  reachei  hia  land  in  its  natnral 
flow,  and  if  in  the  natural  flow  of  the  atream 
there  is  Insofficient  water  condncted  to  lower 
owner's  land  for  his  nsee,  he  has  not,  aa  a  ri- 
parian owner  merely,  the  right  to  go  on  the 
land  of  an  upper  owner  and  divert  the  water 
from  there. 

6.  Waters  and  water  coubses  ^162(11)— 

AdJUDICATIOR  or  water  SIOHTS  BirtWEEN 
TWO  OWNERS  NOT  AmtCTINa  RIOHTB  Or  LOW- 
ER OWNER. 

Adjudication  of  water  rights  between  up- 
per and  lower  riparihn  owners  does  not  affect 
rights  of  other  lower  owners  not  parties  to  the 
action. 

7.  Waters  and  watsr  oourses  «3»1S2(11>— 
Adjudication  or  water  rights  under 

DEED  WROU  TTPFER  TO  LOWER  OWNER. 
Where  upper  owner's  deed  to  lower  owner 
gave  lower  owner  right  to  divert  water  at  point 
on  upper  owner'a  land  aXtei  upper  owner  had 
used  the  amount  of  water  "held,  used,  or  claim- 
ed" by  a  former  owner  of  both  lands,  court,  aft- 
er awarding  apjier  owner's  Successor  in  Interest 
water  used  by  former  owner,  and  a£t»  allow- 
ing lower  owner  water  for  domeadc  uses,  prop- 
erly divided  the  water  for  irrigation  purposes 
in  proportiai  to  acreage  held  by  eadi. 

&  Appeal  and  error  ^:»1073(1)— Error  in 
holding  certain  land  or  upper  owner 
not  riparian  harmless. 
In  action  involving  water  rights  of  upper 
and  lower  owners,  holding  that  certain  land  of 
upper  owner  was  nonriparian,  if  error,  was  not 
prejudicial  to  upper  owner,  where  a  greater 
4]aantity  of  aimilar  land  of  lower  owner  was 
likewise  held  to  be  nonriparian,  and  where 
the  water  was  divided  in  propwtion  to  acreage 
of  riparian  land. 

0.  Etzdehce      Ills  Parol  trstihokt  im- 

ADMISBIBia  TO  VAST  WRITTRN  IH0IBUHGNT. 

Written  inatrnments,  which  are, not  ambig- 
uous, may  not  be  varied  by  parol  testimony, 

i^peal  turn  Superior  Court,  Nspa  County ; 
A.  B.  McKoiste^  Judge. 

Action  by  Harry  Clyde  Dmke  against 
Charles  L.  Tucker  and  wife.  Vrom  the  Judg- 
ment rendered,  plainUfl  appeals.  Affirmed. 

Clarence  N.  Biggins,  of  Napa,  for  appel- 
lant. 

JcAm  T,  York  and  Perc7  S.  King,  both  of 
Napa,  for  m^aaOaita. 

LANGDON,  P.  J.  Tbis  is  an  appeal  by  the 
plaintiff  from  a  Judgment  of  the  superior 
court  In  and  for  Napa  county,  dividing  the 
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waters  of  Ritchie  cnA  between  tlie  plain- 
tiff and  the  defendants.  The  principal  ques- 
tion presented  to  this  court  is  as  to  ithe  con- 
struction of  certain  deeds  In  the  record.  The 
facts  surrounding  the  execution  of  said  deeds 
are  briefly  as  follows:  From  1867  to  1905 
George  W.  Tucker,  the  father  of  the  defend- 
ant Charles  L.  Tucker,  owned  140  acres  of 
land  situated  along  Ritchie  creek,  a  map  of 
which  land  Is  In  evidence  in  this  action.  Dur- 
ing a  part  of  this  time  he  sold  about  3,000 
gallons  per  day  of  the  water  of  said  creek 
to  the  county,  and  In  addition  used  what  he 
required  thereof  for  domestic  purposes  in  and 
about  his  house  and  bam.  In  IOCS  he  deeded 
his  property  to  his  children,  who  held  it  as 
tenants  in  common.  One  of  the  cUldren 
died  shortly  thereafter,  and  the  remaining 
children  partitioned  the  land  among  them- 
selves by  two  deeds,  which  It  la  conceded 
were  executed  as  a  part  of  the  same  trans- 
action, and  which  deeds  are  the  key  to  the 
solution  of  the  controversy  here.  In  the 
first  deed  from  Charles  L.  Tucker,  one  of  the 
respondents  here,  and  George  H.  Tucker,  to 
their  dsters,  Llla  3.  Eachus  and  Martha  A. 
Culver,  a  portion  of  the  land  was  conveyed, 
which  has  since  by  mesne  conveyances  be- 
come the  property  of  the  plaintiff.  This 
land  is  higher  tm  the  stream  than  the  defa:id- 
ants*  land,  deed  conveying  It  contains 
a  danse  granting  to  plalnttlTs  predecessors 
the  right  to  the  amount  of  water  diverted  by 
GecHge  W.  Tucker  at  a  point  In  Ritchie  cre^ 
spedfled  therdn.  At  the  same  time  another 
deed  was  executed  by  Ebchua,  Culver,  and 
George  H.  Tucker  to  Charles  L.  Tucker,  re- 
spondent, oonvcTlng  an  undivided  three- 
quarter  interest  in  Oie  portion  of  the  land 
now  owned  by  defmdant  and  containing  a 
clause  granting  to  said  Charles  L.  Tucker 
the  right  to  divert  water  from  a  point  speci- 
fied and  situated  upon  the  land  now  held  by 
the  plaintiff,  after  the  amount  formerly  di- 
verted by  George  W.  Tucker  had  been  reserv- 
ed. Defendant  has  maintained  this  polut  of 
diversion  up  to  the  time  of  the  action.  Plaln- 
tifl  has  resided  on  his  land  for  about  four 
years  and  has  diverted  water  from  a  point 
below  defendant's  said  point  of  diversion  un- 
til May,  1917,  when  plaintiff  placed  a  5-Inch 
pipe  in  the  stream  above  defendant's  point  of 
diversion  and  diverted  substantially  all  the 
water  of  the  stream,  so  that  the  defendant 
was  deprived  of  water  necessary  for  domestio 
and  Irrigation  purposes.  Defendant  remov- 
ed the  pipe  line  of  plaintiff  so  placed,  and 
plaintiff  sought  an  injunction. 

The  dauses  in  the  deeds  upon  which  plain- 
tiff and  appellant  bases  his  claim  were  con- 
strued by  the  trial  court  In  a  maimer  which 
Is  in  accordance  with  our  own  condnsions 
Defendant  contends  that  as  a  riparian  own- 
er he  Is  entitled  to  hIa  proportion  of  the  wa- 
ter except  as  that  right  is  modified  by  the 


»ror  other  csms  see  same  tepte  and  KHT-MUMBBB  In  aU  Ker-NumbweA  DlcesU  and  InOeMs 


Digitized  by 


Google 


504 


184  PAOIFIO  RBPOBTEB 


(CaL 


deeds.  The  first  deed.  In  wtaldi  CAiarles  L. 
and  George  H.  Tucker  are  the  grantors,  and 
LUa  J.  Eacbiu  and  Martha  A.  Culver,  plaln- 
titT'B  predeeessorB  In  titles  are  the  grantees, 

conveys: 

"All  of  the  water  right  acqalred,  or  tiie  right 
to  divert  the  waters  of  Ritchie  creek  acquired 
by  George  Tocker,  the  grantor  of  all  the  partlea 
to  this  instrameut,  at  any  time  in  connection 
with  the  above-described  tract,  or  in  connection 
with  any  other  tract  of  which  the  foregoing 
tract  waa  a  part,  and  which  said  water  la  now 
diverted  at  a  point  In  Rltdiie  ereek  southwest 
of  the  most  aoatherlj  pcdnt  of  tbs  abov»describ- 
ed  land.** 

The  second  deed,  in  vrUch  LUa  J.  Eadias, 
Martha  C.  Culv«  and  Geoi^  H.  Todcer  are 
grantors,  and  Oharies  U  Tndcer,  ite  defend- 
ant; Is  the  grantee,  eantains  the  fcdlowlng 
langnage: 

"GranUng  to  the  said  Oharies  L.  Tucker  the 
right  to  divert  water  tnm  BitcUe  creek  at  a 
point  abont  4S0  feet  sontiiwest  of  the  main 
count?  road,  and  below  the  point  where  B*.  Sal- 
mloa  &  Go.  now  divert  water  from  said  ereek; 
it  being  understood  and  agreed  that  Charles  Zj. 
Tucker  shall  only  have  the  right  and  privflege 
of  using  and  diverting  the  overflow  from  Ritchie 
creek  after  Lila  J,  Eachns  and  Martha  A.  Cul- 
ver, or  eith^  of  them,  have  used  all  of  the  wa- 
ter formerly  held,  used,  or  claimed  by  George 
Tucker,  the  former  owner  of  the  146-acre  tract 
tl)ia  day  divided  among  the  parties  hereto^  they 
may  desire  for  any  and  all  parpoaes,  upon  the 
land  thb  day  deeded  to  them,  and  after  said 
F.  Salmina  &  Co.  has  used  Its  share  of  aaid 
water;  and  it  is  understood  and  agreed  that 
no  right,  titl^  or  interest  in  any  water  right 
of  said  George  Tucker,  or  any  water  right  ac- 
quired since  said  property  was  granted  to  the 
patties  hereto  Is  hereby  granted." 

This  deed  reserves  to  the  grantors  only  the 
amount  of  water  formerly  "held,  need,  or 
claimed"  by  Geoi^e  Tucker.  The  court  ad- 
mitted evidence  of  the  amount  of  water  nsed 
by  George  Tucker,  and  found  that  the  amount 
was  about  3,000  gallons  per  day  sold  to  the 
county,  and  sufficient  water  for  bis  domestic 
uses  abont  his  home  and  bam,  and  the  court 
therefore  allowed  the  plalutUt  such  amounts 
before  allowing  the  defendant  any  water  at 
all,  and  after  such  amounts  were  taken  by 
the  plaintiff,  If  any  water  remained,  the 
court  allowed  the  defendant  sufficient  water 
for  his  domestic  uses  and  divided  the  balance, 
if  any,  between  the  plaintiff  and  defendant 
for  Irrigation  In  the  proportion  that  the  acre- 
age of  each  bore  to  the  entire  acreage  of  the 
riparian  land.  The  decisions  are  to  the  effect 
that  in  running  water  there  can  be  no  ab- 
solute ownership ;  that  riparian  rights  do  uot 
mean  ownership  In  any  qtedal  portion  of 
the  water  of  a  stream  until  such  water  la 
actually  toka  and  used.  Kidd  t.  Ijilrd,  15 
Cal.  161, 179,  76  Am.  Dec.  472;  Eddy  v.  Simp- 
son. S  Cal.  249,  282,  S8  Am.  Dec.  408;  Palm- 
«r  T.  B.  R.  Com.,  107  CaL  103,  168,  188  Pac. 


997 ;  Fambam  on  Waters  and  Water  Rights. 
VOL  2,  pp.  1B65,  1666. 

[1,  2]  In  ^iew  of  these  dedslons,  the  lan- 
guage of  the  deed  Is  clear.  George  W.  Tuck- 
er "held,  used,  and  claimed"  only  the  portion 
of  the  water  actually  taken  and  used  by  him, 
whldi  amoimt  was  found  by  the  court  upon 
substantial  evidence.  The  deed  from  Charles 
L.  Tucker  by  which  appellant  claims  the 
grantor  deeded  away  his  riparian  rights  must 
be  construed  In  connection  with  the  deed  to 
him,  as  both  are  admittedly  a  part  of  (be 
same  transaction.  We  think  the  langnage  of 
that  deed  bears  out  the  construction  placed 
upon  It  by  the  oourt  The  deed  contains  a 
spedflcatlon  of  the  euct  water  conveyed  by 
It  in  the  words: 

"And  which  said  water  Is  now  diverted- at  a 
point  in  Ritchie  wtk  mmUnrest  of  the  most 
sootherly  point  of  the  above  described  land." 

Hie  evidence  regarding  the  amoimt  of  wa- 
ter diverted  at  that  point  at  the  time  the 
deeds  were  executed  is  In  hannony  with  the 
Judgment.  As  the  deeds  merely  reserved  to 
the  plalntifTs  predecessors  such  amounts  of 
water  as  the  court  ft>und  were  used  by 
George  Tucker — the  ri^ts  In  the  remainder 
of  the  water  of  the  cre^,  as  between  the 
plaintiff  and  the  defendant,  are  governed  by 
the  law  applicable  to  riparian  owners. 

[3]  In  answer  to  appellant's  contention 
that  be  is  entitled  to  use  the  water  for  Irri- 
gaticoi  <m  bla  land  before  the  defendant  Is  en- 
titled to  any  water  at  all  for  dinnestlc  or 
other  uses,  we  quote  tbe  language  found  in 
the  dectsl<»i  In  the  case  of  Alta  Laud  &  Wa- 
ter Co.  V.  Hancock,  85  Cal.  219  at  page  230. 
24  Paa  645  at  page  647,  20  Am.  St  Rep.  217, 
at  page  224: 

"So  Car,  ib»  right  o(  a  riparian  proprietor  to 
die  use  of  water  for  purposes  ttf  irrigation  at 
all  has  been  assumed,  rather  than  determined, 
and  has  been  property  regarded  as  among  the 
last,  though  perhaps  not  tbe  least  important, 
of  his  riparian  rights;  one  that  must  be  always 
held  in  subordination  to  the  rights  of  all  other 
riparian  proprietors  to  the  use  of  water  for 
tbe  supply  of  the  natural  wants  of  man  and 
beast,  extended  to  the  occupants  of  each  and 
every  tract  held  as  an  entirety,  .bordering  upon 
the  stream,  whatever  its  ezteat.  Tliese  nato- 
ral  wants  supplied  and  protected  the  right  to 
a  reasonable  use  of  tlie  surplus  water  by  the 
riparian  proprietor,  in  common  with  others  in 
like  situation,  for  purposes  of  irrigation,  has 
been  acknowledged  and  recognized,  but  It  can- 
not be  extended  even  by  implication." 

See,  alsot  Smith  t.  Oorbit,  116  GaL  687,  48 
Pac.  725;  Learned  r.  Tai^ieman  et  aL,  65 
Cal.  834,  4  Pac  191. 

[4]  What  is  a  reasonable  use  depmda  npcn 
all  tbe  facts  and  circumstances  of  tbe  case. 
Ferrea  v.  Enipe,  28  OaL  341,  87  Am.  Dec 
128;  Union  Mills,  etc.,  Co.  v.  Ferris,  2  Sawy. 
176,  Fed.  Gas.  Ma  14,371;.  Dllling  v.  Murray, 
6  Ind.  824,  63  Am.  Dec.  386;  BUlot  t.  Eltcti- 


Digitized  by 


Google 


ai4 

burg  R.  B.  Co.,  10  Onah.  (MaM)  191,  at  pages 
193.  194,  67  Am.  Dec.  85;  TUnm  r.  Bear,  29 
Wis.  254,  :M6.  The  court  here  heard  evi- 
dence upon  the  needs  of  the  parties,  the  na- 
ture of  the  laud,  the  Tolnme  of  the  Btream, 
and  Its  yarlatlott  In  this  respect  at  different 
aeasons,  and  we  think  properly  decided  that 
It  would  be  an  unreasonable  use  of  the  water 
under  all  the  facts  and  circumstances  for  the 
plaintiff  to  use  it  for  Irrigation  before  the 
domestic  uses  of  the  defendant  had  been  sat- 
isfied. The  court,  therefore,  after  reserving 
to  the  plaintiff  the  amount  reserved  to  him 
by  the  deeds,  allowed  hlni  water  for  his  do- 
mestle  uses,  and  then  allowed  to  the  defend- 
ant water  for  his  domestic  uses  before  allow- 
ing the  plaintiff  any  water  for  irrigation. 
After  the  domestic  uses  of  the  defendant  were 
sattsfled,  then  the  water  was  divided  between 
the  plaintiff  and  defendant  for  irrigation, 
having  regard  to  the  number  of  acres  of  ri- 
parian land  owned  by  each.  The  case  seems 
to  fall  within  the  rule  announced  In  the  case 
of  Evans  V.  Merrlweather,  S  Scam.  (lU.)  492, 
38  Am.  Dec.  106,  where  It  Is  said  that  a  ripari- 
an owner  may  oae  the  whole  of  the  stream, 
If  It  is  necessary  to  satisfy  his  natural  wants. 
He  may  consume  all  the  water  for  his  do- 
mestic purposes,  including  water  for  his 
stock,  but  if  he  desires  to  use  It  for  Irriga- 
tion or  manufactures,  and  there  be  a  lower 
proprietor  to  whom  Its  use  Is  essential  to 
supply  his  natural  wants,  or  for  his  stock, 
he  must  use  the  water  so  as  to  leave  enough 
for  such  lower  proprietor.  Where  the  stream 
Is  small,  and  does  not  furnish  more  than  snffl- 
dent  to  answer  the  natural  wants  of  the  dif- 
ferent proprietors  living  on  it,  none  of  the 
proprietors  can  use  the  water  for  ^ther  ir- 
rigation or  manufacture. 

[i]  It  is  not  contended  that  the  land  of  the 
defendant  Is  nonriparian  land.  Aa  a  ripa- 
rian proprietor,  he  Is  entitled.  It  Is  tm^  only 
to  the  water  after  it  readieB  his  land  in  its 
natural  flow,  and  if  in  the  natural  flow  of  the 
stream  there  Is  insufficient  water  conducted  to 
defendant's  land  for  bis  uses,  he  has  not,  as 
a  riparian  owner  merely,  the  right  to  go  on 
the  land  of  an  upper  proprietor  and  divert 
the  water  from  there.  Anaheim  Union  Wa- 
ter Co.  V.  Fuller,  150  Cal.  at  page  332,  88  Pac. 
978,  11  I*  R.  A.  (N.  S.)  1062.  A  riparian  pro- 
prietor's title  to  the  water  begins  only  when 
it  reaches  his  land.  Hargrave  v.  Cook,  108 
Cal.  72,  41  Pac.  18,  30  L.  R.  A,  390.  But,  in 
the  present  case,  defendant  does  not  rely  up- 
on his  riparian  right  for  the  privilege  of  go- 
'  Ing  upon  plaintiff's  land  and  diverting  the 
water.  The  deed  to  hlra  from  plaintiffs  pred- 
ecessor In  Interest  has  facilitated  the .  en- 
joyment of  his  riparian  rights,  and  by  virtue 
of  the  contract  between  the  parties,  as  con- 
tained in  said  deed,  defendant  is  given  the 
right  to  divert  water  from  Ritdile  creek  at 
a  certain  point  on  plalntiCF's  land,  after  plain- 
tiff has  used  for  any  purpose  be  may  desire 
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the  amount  of  water  "held,  used,  or  claimed 
by  George  Tuck^."  the  formw  owner,  which 
amount  has  been  found  by  the  court  and  sav- 
ed to  the  plaintiff. 

[I,  7]  With  respect  to  the  fractional  divi- 
sion of  the  water  for  purposes  of  Irrigation, 
there  is  no  evidence  before  the  court  as  to 
whether  or  not  there  are  yet  other  lower  ri- 
parian owners;  but,  If  there  are,  of  course, 
the  rights  of  such  owners  are  not  affected 
by  this  judgment  As  between  the  parties 
hereto,  the  division  seems  to  us  proper  and  - 
reasonable,  and  If  there  are  other  parties 
who  have  yet  Independent  rights,  In  a  prop- 
er proceeding  the  rigbts  of  the  riparian  pro- 
prietors now  before  the  court  may  be  declar- 
ed to  be  subject  to  such  rights  of  such  third 
parties,  but  sucb  adjudication  would  not 
change  the  relative  rights  of  the  partly  here- 
to as  between  each  other 

[I]  Appellant  objects  to  the  holding  of  the 
trial  court  that  certain  land  which  was  owned 
by  the  plaintiff,  but  was  divided  from  his 
main  tract  and  from  Ritchie  creek  by  a  strip 
of  land  nsed  for  the  operation  of  an  electric 
railroad  was  nonriparian  land.  The  fee  to 
the  strip  of  land  occupied  by  the  railroad 
had  been  granted  to  said  company  by  plain* 
tiff's  predecessor  in  title.  It  becomes  unnec- 
essary for  us  to  pass  upon  this  question  of 
law,  because,  as  pointed  out  by  the  respond- 
ent, this  ruling  was  not  injurious  to  the 
plaintiff,  for  the  reason  that  the  court  held 
that  the  land  of  both  the  plaintiff  and  defend- 
ant lying  north  of  said  railroad  was  nonri- 
parian. and,  as  shown  by  tiie  map,  more  of  the 
defendant's  land  was  thus  held  to  be  nonripa- 
rian than  of  the  plaintiff.  As  the  water  was 
divided  in  proportion  to  the  acreage  of  ripari- 
an land  held  by  each,  after  reserving  certain 
amounts  to  the  plaintiff,  the  plaintiff  would 
have  received  less  water  had  the  court  held 
this  strip  of  land  to  be  riparian. 

[S]  Appellant  objects  that  he  was  not  al- 
lowed to  Introduce  evidence  Ot  the  negotia- 
tions and  understandings  of  the  parties  to 
the  deeds  at  the  time  they  were  executed. 
The  rule  Is,  of  course,  beyond  dispute  that 
when  written  Instruments  are  not  ambiguous, 
they  may  not  be  varied  by  parol  testimony. 
The  plaintiff  himself  admlfai  that  be  does  not 
consider  these  instrnmmts  amUgnous,  but  re- 
lies upon  certain  language  used  by  the  court 
In  Qie  course  of  the  trial  which  be  contends 
shows  that  the  court  considered  these  Instru- 
ments ambignons.  The  answer  to  this  con- 
tentim'ls  that.  In  arriving  at  Its  judgment, 
the  court  did  not  treat  the  Instruments  aa 
ambigaona,  but  construed  them  without  tiie 
aid  of  parol  eyidence,  and  this  court  finds 
that  constructttm  to  be  correct  It  cannot  be 
held,  ther^tve,  that  these  Instruments  are 
ambiguous,  reoniring  the  aid  of  pand  testi- 
mony for  tbdr  interpretation. 

The  judgment  Is  affirmed. 

We  concur:  HAVBN,  3,;  BRITTAIN,  J. 
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(U  <M.  App-  91) 

GREENB  T.  MOOKB.    (CHt.  2988.) 

(Diitrict  Ootirt  of  Appeal,  Flrat  District.  Di* 
Tiiion  1.  CaUfonita.   Sept  2,  1919.) 

1.  BAinEXUFTOT  •S3277— Acnoiv  roB  bbrx- 

FZT  OF  B8TATI  IK  DZBOBETION  OT  TBUBTEB. 

The  trustee  in  bankniptcy,  and  not  a  credi- 
tor or  any  number  of  creditorg,  is  the  sole 
Jndge  of  when  or  whether  to  brinff  actions  in 
the  Interest  and  for  the  bene&t  of  the  estate,  and, 
in  the  absence  of  an  alleged  abuse  of  discre- 
tion with  which  he  is  invested,  he  Is  not  eub- 
to  the  dictation  or  control  of  the  creditors 
of  the  estate. 

2.  Bahkbuptct  «=»20(1)  —  Jubisdiotiok  of 
fkdebal  coubt  exclubitb, 

The  jurisdiction  of  the  federal  court  over 
the  assets  of  a  bankrupt  and  orer  the  actions 
of  the  trustee  in  bankruptcy  is  exclusive,  and 
Uie  state  courts  have  no  Jurisdiction  over  ei- 
ther during  the  pendency  of  the  proceedings; 
the  remedy  of  a  creditor  in  such  a  case  being 
by  application  to  the  federal  court. 

Appeal  from  Superior  Coart,  Los  Angeles 
County;  Grant  Jackson,  Judge. 

Action  by  A.  W.  Greene,  as  a  creditor  of 
R.  B.  Tolmle,  etc.,  against  William  H.  Moore, 
Jr..  as  trustee  in  bankruptcy  of  B.  B.  Tolmie, 
a  bankrupt  From  Judgment  for  defendant, 
[dalntlft  aroeals.  Affirmed. 

John  A  Wallls,  of  Los  Angeles,  for  appel- 
lant. 

Bowen  &  Bailie,  Norman  A.  Ballle,  and 
Frederick  W.  Lake,  ,  all  of  Los  Angelea,  tor 
respondent 

RICHARDS,  J.  This  la  an  appeal  from  a 
Judgment  In  t&vor  of  the  defendant  after  an 
order  sustaining  bla  d«nurrer  to  the  plaln- 
tUTs  complaint  without  leave  to  amend. 

The,  action  is  one  brought  by  the  plaintiff 
as  one  of  the  creditors  of  one  R.  B.  Tolmle,  a 
bankrupt,  the  plaintiff  purporting  to  bring 
said  action  on  behalf  of  himself  and  many 
other  creditors  of  said  bankrupt,  though 
who  or  how  many  of  these  creditors  there 
are,  or  by  what  authority  the  plaintiff  as- 
sumes to  represent  them,  is  not  made  to  ap- 
pear. The  complaint  alleges  that  the  pro- 
ceedings in  bankruptcy  of  said  Tolmle  are 
pending  In  the  United  States  District  Court 
of  the  Southern  District  of  California,  where- 
in the  said  Tolmle  has  been  duly  adjudicated 
a  bankrupt,  and  wherein  the  defendant  here- 
in has  been  and  stlU  Is  the  duly  appointed, 
qualified,  and  acting  trustee  of  the  estate 
of  said  bankrupt  The  complaint  further 
alleges  that  the  plaintiff  herein  has  demand- 
ed of  such  trustee  that  he  commence  a  cer- 
tain action  against  certain  parties  who  are 
alleged  to  have  seized  and  sold  certain  prop- 
erty of  said  bankrupt  and  for  the  value  of 
which  said  parties  are  alleged  to  be  liable  to 
said   estate ;    that   the  defendant  as  such 


trustee  has  refused  to  commence  said  action, 
by  which  refusal  the  idalntlfl  and  the  other 
parties  whom  he  assumes  to  represent  have 
been  damaged  in  the  sum  of  $862.27,  for  which 
sum  he  prays  Judgment  against  said  trustee. 

The  defradant  demurred  to  this  complaint 
upon  two  main  grounds:  First  that  said 
complaint  did  not  state  facta  sufficient  to 
constitute  a  cause  of  action;  second,  that 
the  court  had  no  Jurisdiction  of  the  subject 
of  the  action.  The  court  sustained  this  de- 
murrer generally  without  leave  to  amend. 

[1]  We  are  of  the  opinion  that  the  Judg- 
ment of  the  trial  court  rendered  after  mak- 
ing said  order  was  proper  for  both  of  the 
reasons  urged  In  said  demurrer.  The  com- 
plaint failed  utterly  to  show  any  ahuse  of 
the  discretion  with  which  the  trustees  of 
bankrupts  are  invested  with  respect  to  the 
bringing  of  actions  In  the  Interest  and  for 
the  benefit  of  the  estate.  He  and  not  a  credi- 
tor or  any  number  of  creditors  Is  the  sole 
Judge  of  the  matter  of  when  or  whether  to 
bring  such  actions;  and,  ta  the  absence  of 
an  allied  abuse  of  the  discretion  with  which 
be  Is  Invested,  he  Is  not  subject  to  the  dicta- 
tion or  control  of  the  creditors  of  the  estate. 
In  re  Balrd  (D.  C.)  112  Fed.  960;  In  re  Co- 
lumbia Iron  Works  (D.  C.)  142  Fed.  234; 
Remington  on  Bankruptcy,  j  900.  There  be- 
ing no  averment  In  the  complaint  her^ 
showing  any  abuse  of  this  discretion.  It  fail- 
ed to  state  a  cause  of  action. 

[2]  But  the  order  of  the  court  In  sustaio- 
ing  said  demurrer  without  leave  to  amend 
Is  sustainable  for  another  and  stronger 
reason.  The  proceedings  In  bankruptcy  were 
pending  in  the  federal  court  at  the  time 
this  action  was  commenced,  and  the  defend- 
ant herein  was  then  and  still  is  the  duly  ap- 
pointed officer  of  that  court.  The  jurisdic- 
tion of  the  federal  court  over  the  assets  of 
said  bankrupt  and  over  the  actions  of  snld 
trustee  Is  exclusive,  and  the  state  courts 
have  no  jurisdiction  over  either  during  the 
pendency  there  of  said  proceedings.  In  re 
Watts,  190  U.  S.  1,  23  Sup.  Ct.  718.  47  L.  Ed. 
9.'i3:  In  re  Anderson  (D.  C.)  23  Fed.  482; 
Whlttf  V.  Schloerb,  178  TJ.  S.  542,  20  Sup.  Ct 
1007,  44  L.  Ed.  1183.  None  of  the  cases  dted 
by  the  appellant  hold  to  the  contrary.  T.he 
remedy  of  a  creditor  In  such  a  case  as  this  Is 
complete ;  he  may  apply  to  the  federal  court 
for  relief  from  any  neglect  or  refusal  of  the 
trustee  to  perform  his  duty,  and  the  court 
upon  a  proper  showing  will  compel  him  to 
proceed  or  remove  him  for  his  disobedience 
or  neglect  of  duty.  The  exclusive  jurisdic- 
tion to.  thus  control  Its  officer  rests  with  said 
court.  It  follows  that  the  order  of  the  trial 
court  sustaining  the  defendant's  demnrrer 
without  leave  to  amend  was  proper. 

The  judgment  Is  affirmed. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 
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SIMPSON  at  nx.  v.  SMITH.   (Ptf.  2160.) 

(Olatrict  Coart  of  Appeal,  Firet  District,  DItI- 
Biou  1,  OBlifornia.   Sept.  2,  1919J 

1.  Httbbahd  Ain>  win  4|;s9l66— BzmtoinsH- 

MINT  OF  PBIOB  NOTB  OT  HUBBAHD  AS  OON- 
BXOKKATXOlf  FOB  WZn*S  NOTB. 

Where  husband  executed  a  note  and  handad 
it  to  defendant  wife  for  her  sisnatQre  and  she 
Bereral  days  after  maturity  of  note  affixed  her 
Bgnature  thereto  and  retnmed  the  note  to  her 
basband,  who  thereafter  delivered  It  to  plain- 
tiffs with  the  nnderstandins  that  it  replace  a 
prior  note  made  by  the  hnatMind  before  Ms  mar- 
riage to  defendant,  then  waa  a  aaffidant  con* 
■idermtton  to  mpport  defmdant'a  promlae  to 
pay. 

2.  Appeal  aitd  ebeob  «=3931(1).  1010(1)— 
Findings  babbd  oh  BUBsrAnruL  xvidbhox 

NOT  DZSTUBBED. 

Ev^  fstendmant  should  be  Indulged  in  fa- 
vor of  the  findings  of  a  trial  court,  and  tite  find- 
ings not  oTortlirown  on  an>eal  unlesa  It  dearly 
appeara  that  the  condutiona  reached  ara  with- 
out tlia  sopport  of  anbstandal  arldencak 


Appeal  from  Superior  Court,  Alameda 
Comity ;  James  a.  Estep.  Judge. 

Action  by  M.  !>.  Simpson  and  wife  against 
Elsie  Smith.  Judgment  for  defendant,  and 
plalntiffB  appeal.  Judgment  reversed,  and 
new.  trial  ordered. 

Fitzgerald,  Abbott  &  Beardsley,  of  Oak- 
land, for  ai^lants. 

Welnmann,  Wood  ft  Onnha,  of  Alameda, 
for  respmdent 

BABDIN,  Judge  pro  tern.  PlalntlfrB,  who 
are  husband  and  wife,  brought  this  action  to 
recover  a  Judgment  for  the  balance  due  of 
the  principal  and  Interest  of  a  promissory 
note  made  by  the  defendant  and  her  hnsband, 
B.  S.  Smith,  since  deceased,  dated  April  20, 
1912,  and  iwyable  one  day  after  date  **to  M. 
li.  Simpson  or  S.  B.  Simpson."  The  defend- 
ant, who  had  judgment  helow,  denies  liability 
npon  two  grounds:  (1)  That  there  was  no 
consideration  for  the  promise  of  the  defend- 
ant ;  and  (2)  that  the  signature  of  defendant 
to  said  note  was  procured  under  duress  and 
through  the  andue  inflneoce  of  plalntUTs  and 
tile  husband  of  the  defendant 

The  court  found.  In  effect,  among  other 
f&cta,  that  the  defendant  did  not,  for  value 
received,  execute  to  the  plaintiffs  the  promis- 
sory note  sued  upon ;  that  the  defendant  had 
never  received  any  consideration  of  any  na- 
ture whatsoever  fat  signing  said  promissory 
note ;  that  there  was  no  consideration  for  de- 
fendant signing  said  note;  and  "that  no  detri- 
ment of  any  kind  or  nature  was  suffered  by 
the  plaintiffs  *  *  *  or  either  of  them  by 
reason  of  said  Instrument" 

Tbe  aflBrmatlve  alil^tl<ms  contained  In  de- 


V.  SMITH  607 
P.) 

fendanfs  answer  relative  to  the  diarge  that 
plaintiLffs  procured  the  defendant's  signature 
to  the  note  in  question  through  duress  and 
undue  Influence  were  adopted  by  the  trial 
court  in  Its  findings  as  true,  yet  there  is 
no  evidence  whatever  in  the  record  wBlch 
sustains  such  findings.  They  are  so  clearly 
unsupported  by  the  evidence  that  they  were 
probably  made  through  Inadvertence. 

From  a  review  of  the  evidence  adduced  at 
the  trial,  and  which  was  believed  by  the  trial 
court  to  warrant  the  finding  that  there  was 
no  consideration  fOr  the  promise  of  defendant 
contained  In  the  promissory  note  sued  upon, 
we  discover  the  following  germane  and  un- 
contradicted facts: 

[1]  Tbe  note  In  suit  was  the  outgrowth  of 
the  demands  of  plaintiff  M.  Ia  Simpson  for 
the  payment  of  a  prior  promissory  note,  then 
due  and  unpaid,  made  by  the  husband  of  de- 
fendant and  presumably  payable,  as  stated 
in  respondent's  brief,  to  both  plaintiffs.  The 
prior  note  was  made  previous  to  defendant's 
marriage,  and  the  consideration  therefor  had 
passed  solely  to  the  said  husband  of  defend- 
ant and  she  was  not  obligated  In  any  manner 
under  It.  Under  pressure  of  plaintiff  M.  I* 
Simpstm  for  payment  of  the  first  note,  or  ttiat 
its  payment  be  secured,  the  note  in  suit  was 
drawn,  dated,  and  signed  by  the  husband  of 
defendant,  and  be  thereupon  handed  the  note 
to  defendant  for  her  signature.  Several  days 
later,  and  after  its  maturity,  she  affixed  her 
signature  to  the  face  of  the  note  and  retnm- 
ed it  to  her  husband,  who  thereafter  deliv- 
ered It  to  the  plaintiffs  with  tbe  nndonBtand- 
Ing  that  it  replace  the  first  note. 

It  does  not  appear  from  the  evld^ce  that 
the  defendant  participated  directly  In  the 
arrangement  whereby  the  antecedent  debt 
was  discharged  by  Hie  execution  of  the  new 
note,  other  than  by  signing  the  note  In  suit 
and  deilTerinc  It  to  ber  hnsband.  Some  two 
years  thereafter  the  present  action  was  ber 
gun  to  enforce  tbe  paymoit  at  the  balance 
due  and  unpaid  on  tbe  note  last  executed. 

It  Is  contended  by  the  d^endant  that,  since 
the  note'  in  suit  was  not  delivered  until  alter 
its  maturity.  It  became,  in  legal  effect,  a  de- 
mand note  which  ttie  parties  ml^t  sue  upon 
as  soon  as  delivered;  and  that  therefore  no 
detriment  or  prejudice  was  suffered  by  the 
plaintiffs,  for  there  could  be  no  enforceable 
forbearance  to  sue  nnder  the  drcumstances; 
and  that,  since  the  element  of  forbearance 
to  sue  was  not  present,  there  was  no  consid- 
eration for  the  promise  of  the  defendant. 

But  this  theory  eliminates  the  real  con- 
sideration for  the  execution  of  the  note  in 
suit  Tbe  consideration  for  the  signature 
of  the  defendant  to  such  note  Is  not  grounded 
npon  the  forbearance  of  ^ther  of  plaintiffs 
to  sue  upon  an  antecedent  debt  but  Instead, 
niiOn  the  extinguishment  ot  the  prior  note  of 
the  husband  of  defendant   Tbe  rellngniBh- 
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tnent  of  all  rights  nnder  that  note  constlttited 
such  a  detriment  and  prejudice  to  the  rights 
of  the  plaintiffs  as  to  provide  a  sufficient 
consideration  to  support  the  promise  of  the 
defendant  to  iiay  the  note  sued  nptm.  Stroud 
V.  Thomas,  139  Oal.  274,  72  Pac.  lOOS,  96  Am. 
SC.  Rep.  Ill;  Lyon  t.  Robertson,  6  Cal. 
Unrep.  390,  59  Pac.  990 ;  Hobson  t.  Hassett, 
76  Cal.  203,  18  Pac.  320,  9  Am.  St.  Rep.  193 ; 
Miller  &  Lux  t.  Dunlap,  28  Cal.  App.  31B,  152 
Pac.  309 ;  section  1605,  CIr.  Code. 

Id  Stroud  T.  Thomas,  supra,  the  court  nsed 
the  following  language: 

"^e  contention  of  the  appellant  that  a  pre- 
exiatiog  debt  Is  not  a  sufficient  consideration  for 
tiie  execution  of  a  note,  ao  far  as  the  sureties 
Qiereon  are  concerned,  wbere  the  obligation  for 
the  pre-«z!BtiDs  debt  is  canceled  upon  the  de- 
livery of  the  new  note,  does  not  merit  discus- 
sion. It  is  well  settled  that  such  a  considera- 
tion is  sufficient  as  a  foundation  for  the  prom- 
ise of  the  Buretiei,  as  w«U  as  that  of  the  prin- 
cipals.** 


~  Counsel  for  the  respondent  places  undue 
reliance  upon  the  cases  of  Westphal  v.  Nerllla, 
92  Cal.  545,  28  Pac.  878,  and  Whelan  v. 
Swain,  132  Cal.  389.  64  Paci  660.  We  per^ 
c^Te  nothing  in  those  cases  contained  which 
Is  In  disagreement  with  the  views  herein  ex- 
pressed. In  Westi^al  t.  Nevllls,  supra,  it 
was  h^d  that  the  detriment  to  the  plaintiff 
by  reason  of  time  given  to  make  payment  of 
an  antecedent  debt  was  snfflclent  considera- 
tion to  support  the  promise  of  the  appellant 
The  effect  of  the  relinquishment  of  rights 
under  an  antecedent  note  or  debt  was  not 
Involved.  And,  In  the  case  of  Whelan  v. 
Swain,  supra,  the  consideration  supporting  a 
promissory  note  was  based  not  only  upon  a 
forbearance  to  sue,  but  also  because  "the  old 
note  was  snrrendered." 

[I]  While  we  are  aware  that  every  Intend- 
ment should  be  indnlged  in  favor  of  the  find- 
ings of  a  trial  court,  and  that  they  should 
not  be  overthrown  on  appeal  unless  It  clear- 
ly appears  that  the  conclusions  reached  axe 
without  the  support  of  substantial  evidence, 
yet  In  this  particular  case  It  clearly  appears, 
from  the  uncontradicted  testimony  adduced 
at  the  trial,  that  the  consideration  for  the 
signature  of  the  defendant  to  the  note  sued 
npon  was  the  relinquishment  by  plaintiffs  of 
rights  under  the  prior  note  referred  to. 

The  findings  of  the  trial  court  to  the  effect 
that  there  was  no  consideration  for  the 
execation  of  the  note  lb  suit  by  the  defendant 
Is  without  sufficient  support  in  the  evidence. 

resulting  Judgment  cannot,  therefore, 
be  upheld. 

Judgment  reversed,  and  a  new  trial  ot- 
dered. 

We  contfor:  WASTE,  P.  J.;  RICH- 
ARDS, J. 


(4S  Cal.  App.  U6) 

AMERICAN  TRUST  4  .  BANKING  €X).  T. 
UNION  SECURITY  CO. 

LOWE  T.  AMERICAN  TRUST  &  BANEINO 
CO.  et  al. 

(Civ.  3002.)  ■ 

(District  Court  of  Appeal,  First  District,  Divi- 
Bioo  li  California.  Sept.  3,  1919.  Rehearing 
Denied  by  Supreme  Court  Oct  28»  lftl9.) 

1.  OoRFORATzona  ^»122  —  Bona  fidi  pitb- 
CHABBB  on  rnxxarmon  bjluc  or  siook  pbo- 

TKCTBD  AOAXNBT  PBXOB  FLKDGKB. 

A  bona  fide  purcluuer  at  an  execution  sale 
of  stock  standing  in  the  name  of  a  judgment 
debtor  on  the  books  of  the  corporation  is  pro- 
tected In  the  purchase  against  a  prior  pledgee 
holding  a  certificate  evidencing  said  stock  as 
security  for  an  antecedent  indebtedness,  in  view 
of  Civ.  Code,  g  824,  aa  to  transfers  not  entered 
on  books  affecting  parties  only. 

2.  COBPOBATIONS  «SS»123(4)  —  PiaDOBB  OT 
ffrOCK  ICAT  CAU8B  BOOKS  TO  SHOW  TKA.NUO- 
TION. 

Pledgee  of  corporate  stock  had  right  to  com- 
pel company  to  cause  nature  of  transaction  to 
be  so  entered  on  its  books  oa  to  show  names  of 
pledgor  and  pledgee,  number  or  designation  of 
shares,  and  date  of  transfer. 

8.  COKFOBATIONB  ®=>122  —  BONA  VUIK  PUK- 
0HA8EB  FOB  VALVE  OV  STOCK. 

One  who  purchases  corporate  stock  at  a 
sale  under  his  own  judgment,  without  actual  or 
constructive  notice  of  allied  defects  la  title 
thereof.  Is  a  bona  Gde  purchaser  for  value ;  the 
rule  as  to  a  bona  fide  purchaser  applying  to 
sales  ot  corporate  stock. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  M.  York,  Judge. 

Action  by  the  American  Trust  &  Banking 
Company  against  the  Union  Security  Com- 
pany, In  which  li.  P.  Lowe  Intervened.  Judg- 
ment for  the  Intervener,  and  the  ^Intlff  ap- 
peals. Affirmed. 

Cray,  Barker  &  Bowen  and  Donald  Barker 
all  of  LoB  Angeles,  for  appellant 
Swanwick  &  Donnelly,  of  Los  Angeles, 

for  respondent 

WASTE,  P.  J.  Plaintiff  brought  this  ao- 
ti<m  against  the  Union  Security  Company, 
seeking  to  compel  defendant  to  enter  a  trans- 
fer of  certain  shares  of  Its  own  stock  npon 
Its  .books,  showing  ownership  therein  In 
plalntUf,  and  to  issue  to  iklalntlff  a  certlffcate 
thereCor.  From  tbe  dmnuAogical  statem«t 
of  the  facts  It  appears  that  one  Brown,  the 
owner  of  70  sharea  of  the  capital  stock  of 
defendant  Unlcm  Security  Company,  In- 
dorsed a  certificate  of  this  stock,  and  d^v* 
ered  It  to  the  plaintiff  as  a  pledge  and 
secnrity  for  an  obligation  held  bgr  plalntUt 
against  the  corporatitm,  of  whldi  Brown  ma 
president   Plaintiff  took  no  steps  to  bare 
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the  records  of  the  Union  Security  Company 
show  the  transfer,  or  Its  Interest  In  the 
said  stock  as  pledgee,  until  long  after  the 
lights  of  Intervener  and  cross-complainant 
Lowe  had  attached  to  said  stock  as  here- 
inafter stated. 

After  the  delivery  of  the  stock  certlflcate 
and  pledge,  one  Randall  commenced  an 
action  In  the  superior  court  of  Los  Angeles 
county  against  Brown,  and  caused  an  at- 
tachment to  be  regularly  issued  and  levied 
npcm  the  said  70  shares  of  stock,  then  stand- 
ing In  the  name  of  Brown  on  the  books  of 
the  Union  Security  Company.  Judgment 
was  entered  in  this  action  in  favor  of  Ran- 
dall against  Brown,  and  execution  upon  the 
said  Judgment  was  issued  and  levied  upon 
the  said  70  shar^  of  stock  still  standing  In 
Brown's  name  on  the  hooks  of  the  company. 
The  sheriff  of  Los  Angeles  county  duly  sold 
said  stock  to  Randall  in  satisfaction  of  bis 
Judgment,  and  delivered  a  certificate  of  sale 
thereof  In  regular  form.  Randall  had  no 
notice  or  knowledge  of  plalntlfrs  equities  In 
the  stock  until  long  after  his  purchase  at 
the  execution  sale  In  satisfaction  of  the  Judg- 
ment  against  Brown  and  receipt  of  the  cer- 
tificate of  sale  from  the  sheriff.  He  prompt- 
ly presented  this  certificate  to  the  Union 
Security  Company,  and  demanded  transfer 
of  the  said  70  shares  In  his  name  on  the 
books  of  the  company.  As  the  company  had 
no  knowledge  of  any  adverse  interest  in  or 
claim  to  the  stock.  It  Issued  to  Randall  a 
certlflcate  for  70  shares  of  its  capital  stock, 
In  lieu  of  a^d  certificate,  standing  on  its 
books  In  tbs  name  of  Brown.  Randall  there- 
after Indorsed  and  dtiivmd  said  certlflcate 
of  stock  to  Low^  the  Intervener,  wbo  also 
took  the  same  without  notice. 

Some  time  thereafter  the  Certlflcate  of 
8to^  which  Brown  bad  deUvered  as  a  pledge 
to  plaintiff  was  solu  and  asdgned  to  plaintiff 
fn  satisfaction  of  the  debt  for  whldi  It  was 
held  as  security.  Plaintiff  presented  the  cer^ 
tlflcate,  with  the  assignment  tbwwt  to  tb« 
UnUm  Secnrlty  Comitaay,  and  demanded  tiie 
transfer  of  sacb  shares  be  made  to  defendant 
upon  tbe  books  of  said  company.  The  Union 
Becnrlty  Company  refused  to  comply  with 
the  demand)  and  plaintiff  cwnmraced  this 
actl<m  to  compd  it  to  do  sa  Ia  P.  hoyn 
Int^rened  in  the  action,  and  by  cross-OMn- 
plalnt  against  plaintiff  and  defendant  al- 
leged* ta  substance^  tbe  foregoing  facts, 
wbidi  at  tbe  trial  were  stipulated  as  the 
facts  at  the  case  Judgment  was  entered  in 
favor  of  Lowe,,  adjudging  him  to  be  the 
owner  of  the  stock.  Plaintlfl  moved  for  a 
new  trial,  which  was  denied,  and  now  ap- 
peals from  the  Judgment 

[1]  Succinctly  stated,  tbe  question  for  the 
court  on  this  appeal  is  whetlier  or  not  a 
b<»8  fide  purchaser  at  an  execution  sale  of 
stock  standing  in  the  name  of  a  Judgment 
debtor  on  the  books  of  tbe  corporation  Is 


protected  1p  tbe  purchase  against  a  prior 
pledgee  holding  a  certiflate  evidencing  said 
stock  as  security  for  pa  antecedent  Indebted- 
ness of  tbe  Judgment  creditor.  The  lower 
court  answered  this  question,  we  believe  cor- 
rectly, in  the  affirmative. 

[2]  When  plaintiff  acquired  the  stock  In 
question  in  pledge  from  Brown,  it  had  a 
right  to  comp^  the  Union  Security  Company 
to  cause  the  nature  of  the  transaction  to  be 
so  entered  upon  its  books  as  to  show  the 
names  of  the  pledgor  and  the  pledgee,  the 
numt>er  or  designation  of  the  shares,  and 
the  date  of  the  transfer.  Spreckels  v.  Ne- 
vada Bank,  113  CaL  272,  277,  45  Pac  328, 
331  (33  L.  R.  A.  459,  64  Am.  St  Bep.  3^. 
As  was  said  in  that  case: 

"All  this  may  be  Aoaa  to  the  full  protection 
of  the  pledgee's  rights  without  the  surrender 
of  the  certificates,  their  cancellation,  and  the 
issuance  to  bim  of  new  ones,  and,  when  done, 
the  pledgee  would  be  fully  protected  against  a 
subsequent  parcliaser,  who  would  be  charged 
with  the  eonrtructive  notice  which  the  entries 
upon  the  books  of  the  corporation  Import;  and, 
upon  the  other  hand,  there  would  be  preserved 
to  the  pledgor  all  the  rights  inddent  to  Us  own- 
ership under  the  pledge." 

Section  824>  of  the  Civil  Code  provides 
that  shares  of  stock  may  be  transferred  by 
indorsement  and  delivery  of  tbe  certificate^ 
but  that  Bucb  transfer  Is  not  valid,  except 
between  the  parties  diereto,  until  same  is  so 
entered  upon  the  books  of  tbe  corporatltm  as 
to  show  the  names  of  the  parties,  by  and  to 
whom  transferred,  tbe  number  or  designation 
of  tbe  shares,  and  the  date  of  ttie  transfer. 
It  has  been  determined  by  the  dectelons  of 
tbe  Smireme  Ooart  d  tUs  state,  Inters 
preUng  these  provlslimB,  that  even  without 
entE7  uiwn  Ibe  books  of  Hie  corporatlim  sncb 
a  transfer  Is  valid  as  against  all  but  Inno- 
cent purcbasers  and  transferees  In  good 
faith,  for  value,  and  without  notice.  Actual 
notice  to  socta  an  intending  porcbaser  by  tme 
having  a  prior  claim  npon  the  stock,  even 
though  his  daim  be  not  noted  in  the  books 
(tf  tbe  ciHqwratlon,  Is  snfflctoit  Spret^ls 
V.  Nevada  Bank,  snpra,  and  cases  dted.  In 
the  case  at  bar  tbe  subsequent  pnndiaser  at 
tbe,  executtcm  sale  had  no  actoal  nodcob 
nor  constructive  notice,  which  the  entries 
on  the  books  of  the  corporation,  referred  to 
In  the  dedsiim  Just  quoted,  wonid  have  Im- 
ported. We  are  of  the  opinion,  therefore, 
that  plaintiff  omitted  to  take  ap  ordinary 
business  precaution  as  well  as  to  perform  its 
duty  when  it  failed  to  cause  a  proper  entry 
of  the  transaction  l)etween  Itself  and  de- 
fendant's pledgor.  Brown,  to  be  entered  upon 
the  books  of  the  Union  Security  Company 
for  its  protection,  as  the  section  of  the  Code 
referred  to  contemplated. 

Lowe,  as  the  purchaser  at  the  execution 
sale  under  his  Judgment  without  notice  of 
the  previous  assignmoit  of  tbe  70  shares  of 
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etodk.  to  the  plaintiff,  took  the  stock  dis- 
charged of  the  plalntUTs  lien  (Farmers'  Na- 
tional Gold  Bank  v.  Wilson.  58  CaL  600), 
•and  was  entitled  to  have  the  certificate  of 
each  shares  reissued  to  him  as  such  pur- 
chaser (West  Coast  Safety  Faucet  Co.  v. 
Wulff,  133  Cal.  316,  316,  65  Pac.  622,  85  Am. 
St.  Rep.  171). 

[SI  Lowe,  purchasing  the  stock  at  a  sale 
under  his  own  judgment,  without  actual  or 
constnictlTe  notice  of  alleged  defects  In  the 
title  thereof,  was  a  bona  flde  purchaser  for 
value.  Cady  v.  Purser,  131  Cal.  6S2,  559,  63 
Pac.  844,  82  Am.  St  R^.  391;  Foorman  t. 
Wallace,  76  Gal.  662.  17  Pac.  680;  Hunter  t. 
Watson,  12  Cal.  377,  73  Am.  Dec  643.  The 
rule  as  to  a  txma  fide  purdiaser,  apidies  to 
sales  of  ocn>porate  stock.  An^o-GalUomla 
Bank  t.  Grangen^  Bank,  68  Cal.  869;  Winter 
T.  Belmont  Mining  Ga,  68  Cal.  428.  Within 
the  rate  announced  intervener  Lowe  was  a 
bona  fide  pnrctaa^r  in  good  faith,  for  value, 
^ttunit  notioe. 

The  lodgment  ii  affirmed. 

We  concur:  BICHABDS,  J.;  KEBBI- 
GAN,  J. 


(48  Cal.  App.  97) 

CURTIS  V.  ARNOLD.    (Civ.  206T.> 

(District  Court  of  Appeal,  First  District,  DM- 
doD  1,  Callforoia.  Sept.  2,  1919.  RehearlnE 
Denied  Oct.  2,  1919;  Denied  hj  Supreme 
Court  Oct  28,  1919.) 

1.  LAinnunD  and  raiTANT  ^184(2)— I^ort 

or  LESSEE  TO  DEPOSIT  WITH  UUDLOBD  OV 

rmavAnon  aw  lkabb. 
Where  money  was  deposited  by  a  lessee  as 
security  for  payment  of  rent  the  lessee  is  en- 
titled, on  termination  of  the  lease,  to  e  return 
of  the  sum  deposited  less  the  amount  of  rent 
due  and  unpaid  at  the  time  of  termlnatioD; 
but  if  the  sum  was  paid  by  the  lessee  as  a 
bonns  to  induce  the  lessor  to  make  the  lease, 
the  lessee  la  not  entitled  to  recover  bade  any 
part  ot  tb%  boBOS  on  cancellation  of  the  lease 
by  the  lessw  for  Jnstifiable  cause. 

2.  IiANDLOBD  AND  TENANT  <S=3l84(2) — RECOV- 
KBT  BT  I.ESBBB  OT  DEPOSTT  UADB  WCTH  LAND- 
LORD. 

Asslfnee  of  the  lessee  heUl  not  entitled  to 
recover  a  payment  of  fSW  made  by  the  lessee 
on  encDtion  of  the  lease,  it  appearhig  that  the 
leaaa  was  terminated  because  <rf  the  breach  of 
covenant  as  to  payment  of  rent;  the  provision 
'  as  to  repayment  excepting  termination  of  the 
lease  for  lessee's  breach  of  contract 

3.  LANDLOBD  AND  TKNANT  «=9l88(l)— BlOHT 
or  TENANT  TO  MAKE  BEFAIBS  AND  OHABOS  TO 
UNDLOBD. 

Where  a  lease  provided  that  the  landlord 
should  repair  defects  in  the  premises  which 
should  appear  in  the  first  year  after  completion 
and  tliat  the  lessee  waived  all  rights  to  make 
repairs  at  the  expense  of  the  lessor,  as  provided 


in  Civ.  Code,  i  1942,  Jield,  that  the  lessee  could 
not  Justify  refusal  to  pay  rent  because  the  leasw 
refused  during  the  third  year  after  comidetum 
of  the  premises  to  make  repaira*  which  repairs 
were  then  made  by  the  lessee. 

Appeal  from  Superior  Court,  City  and 
Coimty  of  San  Frandsoo;  Dantel  C  Deasy, 

Judga 

Action  by  Fannie  Slater  Curtis  against  Ella 
H.  Arnold.  From  a  Jodgmeat  for  defendant 
and  an  order  denying  new  trial,  plaintiff  ap- 
peala.  Affirmed. 

B,  H.  Gonntryman,  of  San  Frandaeok  for 
appellant 

Burrdl  O.  White  and  John  Ralidi  Wilson, 
both  of  San  Frandsoo,  for  respondent 

WASTE,  P.  J.  Tbe  plaintiff  aroeala  from 
a  judgment  and  asks  for  a  review  of- the  or- 
d<^  denying  a  motion  for  a  new  trial.  The 
controversy  involves  the  sum  of  $3,000,  on 
deposit  under  the  terms  of  a  written  lease 
dated  March  7,  1910,  between  defendant  as 
lessor,  and  Charles  Loeffler,  as  lessee.  The 
Interests  and  rights  of  the  lessee  have  been 
transferred  to  plalntlfl. 

The  first  paragraph  of  the  lease  reads  as 
follows: 

"For  and  in  consideration  of  the  sum  of  three 
thousand  dollars  ($3,000)  gold  coin  of  tlie  Unit- 
ed States  of  America,  the  receipt  of  wliich  is 
herd>y  acknowledged,  Blla  H.  Arnold,  of  -the 
dty  and  county  of  San  BVandaco,  state  of 
California,  agrees  to  make  and  enter  into,  and 
does  hereby  make  and  enter  into,  to  and  with 
Charles  Loeffler  of  the  same  place  tlie  following 
leaa^  upon  the  terms  and  conditioiia  herein 
specified,  to  wit" 

Then  follows  an  ordinary  lease  made  and 
entered  into  between  the  parties,  under  the 
terms  of  which  the  lessor  agrees  to  erect  a 
certain  flve-story,  class  C,  building  In  accord- 
ance with  plans  and  spedflcations  therein 
particularly  referred  to,  for  a  period  of  10 
years,  from  and  after  the  date  of  completion 
of  the  building,  at  the  total  rental,  or  sum, 
of  $102,600,  In  monthly  paym^ts  (the  first 
month's  rait  being  free)  of  $876  per  month, 
for  the  first  five  years  of  the  lease,  and  $926 
for  the  next  four  years  and  sev^  months  of 
the  term.  Nothing  Is  said  In  the  lease  as  to 
the  amonnt  of  rent  to  be  paid  by  the  lessor 
for  the  last  five  months  of  the  term. 

It  was  expressly  covenanted  In  Uie  lease 
that  the  lessor  should,  at  her  own  cost  and 
expense,  keep  the  roof  and  exterior  of  the 
premises  in  good  order,  condition,  and  repair 
daring  the  term  of  the  lease,  and  should  like- 
wise, at  her  own  cost  and  e:q>en8e,  repair  or 
cause  to  be  repaired  any  defects  In  the  prem- 
ises which  should  appear  during  the  first 
12  months  after  the  completion  and  accept- 
aujce  of  said  building,  if  the  defects  resulted 
from  the  settling  of  the  walls,  shrinkage  of 
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timbers,  defecttve  plnmUni^  or  oOier  d^e^ 

due  to  constractloiL 

It  was  further  atlpolated  In  the  lease  tbat* 
otherwise  than  as  above  stated,  the  lessor, 
after  taking  possession  ot  the  premises, 
should  beep  and  maintain  the  Interior  of  the 
same  in  good  order,  condition,  and  repair 
during  his  occupancy;  the  injury  thereto  or 
destruction  thereof  by  the  act  of  God  or  the 
elements  or  other  cause  beyond  the  control 
of  the  lessee  bdng  excepted,  ^e  lessee  ex- 
pressly' waived  all  rights  to  make  reptdrs  of 
said  premises  at  the  expense  of  the  lessor, 
as  provided  in  section  1942  of  the  ClvU  Code 
of  the  State  of  California. 

A  further  stipulation  in  the  lease  Is : 

"That  in  the  event  of  the  determlnatloii  of 
this  lease  prior  to  the  expiration  of  the  ten  year 
term  hereby  demised,  for  any  reason  or  cause, 
except  a  breach  of  covenant  by  the  lessee,  the 
lessor  will  pay  to  the  lessee  the  sum  of  three 
thonsand  (^.000)  dollars  In  gold  coin  of  the 
United  States  of  America,  together  with  inters 
est  tiiercon  from  the  date  of  the  completion  of 
said  bnUding,  at  the  rate  of  four  (4%)  per  cent, 
per  annum,  compounded  annually,  provided  bow- 
ever,  that  if  such  termination  shall  occur  dur- 
ing the  last  five  months  of  said  term,  the 
amount  bo  payable  sboU  be  reduced  at  the  rate 
of  nine  hundred  and  twenty-five  ($925)  dollars 
per  month  for  each  of  said  months  as  shall  have 
expired  prior  to  said  termination.  It  Is  under- 
stood and  agreed  that  this  lease  shall  not  be 
assigned  without  the  written  consent  of  the 
lessor.  It  is  understood  that  If  the  lessee  shall 
in  all  respects  ful^  comply  with  the  terms,  con- 
ditiona  and  covenants  of  this  lease,  he  shall 
have  the  use  ot  the  above  described  premises, 
herein  leased  for  the  last  five  moatha  of  the 
term  herein  named  and  provided,  free  of  rent, 
and  said  free  rent  is  conditioned  upon  the  full 
compliance  with  the  perfonnance  ot  all  otmdl- 
tious  and  covenants  of  thia  lease  by  said  lessee 
both  before  and  during  the  said  last  five  months 
hereof." 

The  building  was  completed,  and  posses- 
sion taken  by  the  lessee,  on  or  about  the  31st 
day  of  December,  1910.  The  rent  for  the 
month  of  September,  1914,  was  not  paid.  De- 
foidant  served  on  plaintiff  a  notice,  requir- 
ing him  to  pay  the  rent  within  three  days 
or  deliver  possession  of  the  premises.  Plaln- 
tm  moved  out  of  the  premises  within  the  pe- 
riod given,  and  defendant,  In  writing,  accept- 
ed the  keys  and  posses^km  of  the  leased  prop- 
wty. 

[1 }  During  plaintiff's  occupancy  of  the 
house,  certain  structural  defects  In  the  build- 
ing developed,  and  plaintiff,  after  calling  the 
attention  of  the  defendant  to  these  matters, 
expended  certain  sums  of  money  In  making 
repairs.  Plaintiff  brought  this  action  for  the 
recovery  of  tbe  $3,000,  and  Interest,  paid  by 
her  assignor  to  defendant,  under  the  provU 
sion  of  the  lease  that  has  been  referred  to. 
Defendant  filed  an  answer  and  cross-com- 
plaint for  the  amount  of  the  rent  for  the 
month  of  S^tember,  1914.  Plaintiff,  in  an- 
swer to  the  croBs-complalnt,  asserted  the  right 


ABNOLD  Kit 

P.) 

to  offset  the  claim  for  fhe  rent  for  that 
month  by  the  sum  of  money  she  expended  in 
making  the  repairs  to  the  prranlses  hereinbe- 
fore and  ber^Uiafter  referred  to.  At  the  trial 
defendant  dismissed  her  cross-complaint, 
leaving  as  the  only  issue  to  be  tried  by  the 
court  the  question  of  the  right  of  plaintiff  to 
recover  the  $3,000.  The  court  evMitually 
held  that  by  the  failure  of  plaintiff  to  pay 
the  rent  in  cash  for  September,  1914,  she  liad 
so  violated  the  covenants  of  the  lease  that, 
under  Its  terms,  she  was  not  entitled  to  re- 
cover that  amount,  and  gave  Judgment  for 
defendant  The  dedsloa  of  the  main  issue 
of  the  case,  to  wit,  the  right  of  the  plaintiff 
to  recover  tbe  sum  of  $3,000,  tnms  upon  the 
determination  of  the  dtatus  of  that  fund  now 
In  the  hands  of  defendant.  Appellant  stead- 
fastly maintains  that  the  amount  was  depos- 
ited with  the  lessor  as  security  for  the  per- 
formance of  the  covenants  of  the  lease;  that, 
therefore  it  was  not  forfeited  to  the  lessor 
by  reason  of  the  failure  on  the  part  of  the 
lessee  to  pay  the  rent  accrued  for  September, 
1914.  She  relies  upon  Green  v.  Frahm,  176 
Cal.  269,  168  Pac.  114,  and  Bez  v.  Summers,' 
34  Cal.  App.  627,  168  Paa  156.  Defendant 
claims  that  it  was  paid  to  defendant  by  the 
original  lessee  as  an  additional  consideration, 
or  bonus,  as  an  Inducement  to  defendant  to 
make  the  lease.  If  either  of  these  claims  finds 
support  in  the  pleadings  or  evidence,  tbe  deci- 
sion of  the  case  presents  but  little  difficulty. 
If  the  money  was  deposited  as  security  for  the 
payment  by  the  lessee  of  the  rent.  It  Is  clear 
that  upon  tbe  termination  of  the  lease  tlie 
plaintiff  would  be  entitled  to  a  return  of  the 
sum  deposited,  less  the  amount  of  rent  due 
and  unpaid  at  the  time  of  ttie  termination. 
Green  v.  Frahm,  supra;  Bes  v.  Summers,  su- 
pra; Caesar  v.  Bublnson,  174  N.  T.  492,  67 
N.  E.  58;  Michaels  v.  Ftshe),  169  N.  T.  381, 
62  N.  E.  425;  Galbralth  v.  Wood,  124  Minn. 
210,  213,  144  N.  W.  945,  50  L.  B.  A.  (N.  S.) 
1034,  Ann.  Gas.  1915B,  600.  If  the  $3,000  was 
paid  by  the  lessee  as  a  bonus,  as  an  independ- 
ent consideration,  to  induce  defendant  to 
make  the  lease,  it  Is  equally  clear  that  a  can- 
cellation of  tbe  lease  by  the  landlord  for  any 
cause  which  Justifies  the  act  would  not  en- 
title plaintiff  to  rec^ve  ba<&  any  part  of  the 
sum  so  paid,  in  the  absence  of  some  stipula- 
tion in  the  lease  requiring  her  to  do  so.  Gal- 
bralth V.  Wood,  124  Minn.  210,  214,  144  N.  W. 
946,  50  L.  B.  A.  {N.  S.)  1034.  Ann.  Gas.  1915B, 
609;  Dutton  v.  Christie,  63  Wash,  372,  115 
Pac.  856. 

[2]  In  the  first  of  the  cases  relied  up<m  by 
ai^ellant,  Green  v.  Frahm,  the  language  of 
the  lease  is  that — 

"Cohn  hereby  deposits  with  Frahm  the  sum 
of  three  thousand  dollars,  receipt  of  which  is 
hereby  acknowledged,  said  sum  of  three  thou- 
sand d<dlars  to  be  retained  by  Frahm  as  a  guar- 
anty tiiat  Cohn  will  pay  the  rent  as  herein  pro- 
vided,  and  in  the  manner  herein  specified,  and 
win  Inep  and  perform  each  and  every  covenant 
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herein  ccmtaiiied  to  1m  performed  by  Cohu,  and 
in  the  event  of  the  failure  of  Cohn  to  pay  the 
rcDt  or  to  keep  or  perform  any  of  the  covenant! 
herein  contained  to  be  performed  by  Cohn,  then 
and  in  that  event,  the  aald  sum  of  three  thou- 
sand doUara  ihall  become  foiieited  unto  Frabm. 
On  the  other  hand,  ahonld  Cohn  pay  th«  rant 
herein  reserved,  then  and  in  that  emit  th«  said 
sum  of  tliree  thouauid  doUara  shall  be  returned 
to  Oohn  at  the  «td  of  tiie  term  hereinbefore 
created,  or  at  any  sooner  determination  thereof. 
Frabm  acreea  to  pay  Cohn  four  per  cent. '  in- 
terest on  the  Bum  of  three  thousand  doUara,  to 
be  paid  annually," 

Another  clause  provided  that,  In  case  of  any 
termination  of  the  lease  throngb  any  fraud 
or  neglect  of  Cohn,  then  the  $3,000  reaerved. 
should  be  repaid  to  him  with  interest.  Cohn 
defaulted  In  payment  of  rent  Frabm  Insti- 
tnted  proceedings  In  unlawful  detainer 
against  him,  and,  upon  obtaining  Judgment, 
was  put  into  i)oesession  of  the  property. 
Oohn,  by  his  assignee,  began  an  action 
against  Frahm  to  recover  the  93,000,  whicli, 
in  pursuance  of  the  terms  of  the  lease,  had 
been  deposited  by  Cohn  with  Frahm  at  the 
'time  of  the  execution  thereof.  The  Judgment 
was  for  plaintiff,  and  Frahm  appealed.  The 
Supreme  Court  held  that  the  above-quoted 
provision  of  the  lease  naturally  divided  it- 
self into  two  parts:  One,  a  provision  that  the 
$3,000  deposited  with  Frahm  was  to  be  a 
guaranty  for  performance  by  Cohn  of  the 
covenants  of  the  lease,  including  the  pay- 
ments of  rent;  the  oOier  that.  In  the  event 
of  the  failure  of  Cohn  to  perform  any  of  said 
covenants,  the  said  money  should  become  for- 
feited to  Frahm,  that  the  provision  for  a  for- 
feiture upon  the  failure  of  Cohn  to  pay  the 
rent  was  either  a  penalty,  or  a  prorlslan  that 
the  $3,000  was  to  be  Uqoidated  damages  for 
the  breach  of  the  oovenants,  and  in  either 
aspect  the  provision  was  void.  Green  v. 
Frabm,  supra.  The  other  part  of  the  clause, 
providing  for  the  deposit  of  the  $8,000  as  a 
security  for  the  payment  of  mat,  was  h^d 
by  tbe  Supreme  Court  to  be  for  a  legal  pur- 
pose, and  In  all  respects  valid  and  enforce- 
able, and  that  Frahm  had  a  legal  right,  in 
case  of  the  failure  of  Cohn  to  pay  rent,  to 
retain  the  $3,000  and  apply  it  on  the  rent  un- 
til the  same  was  exhausted;  that  he  did  not 
choose  to  do  this,  however,  but  immediately 
began  proceedings  for  the  restitution  of  the 
premises,  and  the  recovery  of  the  rent  due, 
and  had  succeeded  in  obtaining  judgment  for 
both,  also  for  cancellation  of  the  lease;  that, 
under  these  circumstances,  be  must  be  admit- 
ted to  have  repudiated  the  security,  and  to 
have  waived  the  right  to  retain  the  $3,000 
as  security  for  the  payment  of  rent  subse- 
quently accruing;  that  the  sum  as  deposited 
was  to  be  considered  as  money  held  by 
Frahm  as  l>ailee,  for  the  use  of  Cohn,  and  due 
demand  having  been  made  for  Its  return, 
the  plaintiff  was  entitled  to  recover.  In  Rez 
T.  Summers,  also  relied  upon  by  appellant, 
Ibe  court  found: 


"^at  the  sum  of  $800  was  recdvedby  tiie  les- 
sor as  being  in  full  payment  for  the  r«it  for  the 
last  two  months  of  the  term.  But  the  paymrait 
was  not  absolute  and  unconditional,  since  it 
was  also  agreed  that  in  certain  contingencies 
thi^  money  would  be  returned  to  the  lessee, 
and  in  that  part  of  the  contract  the  $800  was 
rtfented  to  as  'secnrilT.'  ** 

In  neltlier  of  On  foregoing  cases  were  tlM 
facts  similar  to  tliOBe  of  the  case  at  bar.  In 
the  instant  cae^  tor  and  in  consideration  of 
the  earn  of  $3,000,  the  receipt  of  which  was 
acknowledged  by  the  leasoTt  she  agreed  to 
make  and  enter  into  the  lease  to  plaintiff's 
assignor. 

This,  to  onr  mind,  brings  tlie  case  squarely 
within  ttu  ruling  of  Bamlab  t.  Workman,  33 
GaL  App.  10,  164  Paa  26,  and  Button  t. 
Ghristle,  supra.  In  tlie  first  «f  these  cases 
the  provision  of  the  lease  was  that  the  lessees 
would  pay  to  the  lessor,  as  a  farther  consld- 
eratlon  for  the  lease,  In  addition  to  the  rent 
therein  rraerved,  the  sum  of  $7,200,  receipt 
of  which  was  acknowledged  by  the  lessor. 
There  was  a  further  proviso  that  if  the  les- 
sees should  pay  the  rent  reserved,  when  same 
became  due  under  the  lease,  and  should  well 
and  truly  perform  and  observe  all  the  cove- 
nants and  agreements  contained  in  the  lease 
on  their  part  to  be  performed  during  the 
first  nine  years,  seven  months,  and  twelve 
days,  and  the  lease  should  not  be  terminat- 
ed by  the  re-entry  of  the  lessor .  as  in  the 
leaee  provided,  within  that  period,  the  lessor 
should  credit  said  sum  of  $7,200  so  paid  by 
the  lessees  upon  the  last  four  months  and 
eighteen  days*  rent  due  under  the  lease.  Aft- 
er taking  possession  under  the  lease,  the  les- 
sees made  default  and  were  evicted.  The 
lessor  also  commoiced  an  action  to  recover 
rent  for  the  period  during  which  the  premis- 
es were  held  and  occupied  by  the  lessees. 
The  defendants,  by  answer  and  cross-com- 
plaint, set  up  the  deposit  of  $7,200,  made  as 
hereinbefore  indicated,  and  prayed  for  Its 
return.  Judgment  went  for  the  plaintiff, 
and  tlie  defendants  appealed.  Insisting,  as 
does  the  appeUant  here,  that,  notwithstand- 
ing the  plain  language  in  which  the  provision 
of  the  lease  is  couched,  "the  meaning  of 
which,  to  our  minds,"  said  the  appellate 
court,  "admits  of  no  controversy,**  the  pay- 
ment of  $7,200  should  be  construed  as  seou* 
rlty  for  the  payment  of  the  rent  reserved  dur- 
ing the  time  ending  with  their  eviction,  and 
any  damages  sustained  by  plaintiff;  that, 
when  the  landlord  elected  to  evict  defendants 
from  the  premises  for  nonpayment  of  rent, 
he  waived  all  claims  to  the  fund  except  In 
so  far  as  it  was  necessary  to  apply  it  In  pay- 
ment of  rent  then  due  and  accrued.  In  Its 
decision  the  court  said: 

"As  stated  in  DnKon  v.  Christie,  63  Wash. 
S73,  115  Pac.  857,  where  a  similar  question  was 
involved:  *We  cannot  agree  with  this  conten- 
tion without  in  effect  writing  a  new  contract 
for  the  parties.*   Clearly,  the  $7,200  was  paid 
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for  a  ten-jear  kase  ot  the  prembea,  ai>on  the 
eondltleiii  and  tenna  Qedfled  Cberda.  Defend- 
anta  parted  with  the  nMrney,  not  aa  a  peoa]!? 
or  aa  aacnrity,  bnt  as  a  paymeDt  the  conaldera- 
'tion  for  whidli  waa  the  execution  of  the  leaae 
on  the  part  ot  plaintiff.  The  title  thereto  pass- 
ed absoldtel;  to  the  lessor,  unaffected  b;  the 
fact  that  he  agreed,  upon  the  performance  of 
certain  conditions  by  defendants,  to  give  them 
credit  therefor.  The  conditions  were  never  per- 
formed b7  defmdants,  and  hence  thejr  could 
have  no  dalm  to  the  fond.  The  antiiorities 
which  appellants  dte  in  sapport  of  tbdr  con- 
tention all  appear  to  hare  been  caaea  where  the 
deposit  was  made  with  the  lessor  upon  the  ez- 
ecQtion  of  the  lease  as  security  for  the  payment 
of  the  rent,  and  In  such  cases,  upon  the  lessor 
evicting  the  tenants,  it  is  unlfo^ly  held  that 
he  cannot  assert  claim  to  the  amount  so  de- 
posited, over  and  above  rent  due,  with  damagea 
anatained..  The  caaea  dted  by  appellants  in- 
volve dwoatta  made  as  *a  guaranty/  *as  indem- 
nity,' as  **  penalty,'  'for  security,'  etc,  and 
hence  are  readily  diatlnguisbed  from  the  case  at 
bar.  Thia  view  finds  full  support  in  the  cose 
of  Dutton  V.  Christie,  63  Wash.  373,  115  Pac. 
807. 

"The  provisions  of  tfae  lease  in  qnestion  here- 
inbefore qnoted  should  be  interpreted  in  accord- 
ance witii  the  plain  Import  of  the  language  used, 
and  thna  emstrmd  it  is  dear  that  the  parties 
intended  the  $7,200  to  he  in  the  nature  of  a 
bonns  or  additi<nial  consideration  paid  the  lessor 
as  an  inducement  to  make  the  lease  upon  the 
terms  and  condittons  therein  contained ;  and, 
aa  stated,  the  fact  that  upon  the  performance 
of  all  the  covenants  and  agreements  contained 
in  the  lease  to  be  performed  by  the  leasees  dor- 
ing  the  first  nine  years,  seven  months,  and 
twelve  days  of  the  term  thereof  ha  ptomiaed  in 
effect  to  release  them  from  the  payment  of  rent 
at  the  rate  of  $1,500  per  month  for  the  last  four 
months  and  eighteen  days  ot  the  term  bo  de- 
mised, fnmishea  no  reason  for  appeUants*  con- 
tention." 

A  rehearing  of  this  ease  was  denied  by  the 

Supreme  Court. 

The  facta  In  Dutton  v.  Christie,  snpra,  are 
very  similar  to  those  under  consideration 
bere.  The  resi>oi^ent  in  that  case  let  to  the 
appellants  certain  premises  In  the  city  of 
Seattle,  for  the  period  of  five  years,  under  a 
written  lease  by  which  It  Is  provided  that  the 
rental  of  the  premises  should  be  $750  every 
month  in  advance.  It  was  stated  in  the  first 
paragraph  of  the  lease  that  It  was  made  *'in 
consideration  of  the  covenants  of  the  second 
parties  (appellants)  hereinafter  set  forth,  and 
of  the  sum  of  fifteen  hundred  dollars  ($1,600) 
now  paid  to  the  first  party  by  the  second  par- 
ties, the  receipt  of  which  Is  hereby  atinowl- 
edged."  In  a  sabseqnent  paragraph  of  the 
]ea5<e  It  was  stated  that  the  "above  payment 
of  fifteen  hundred  dollars  ($1,600)  now  made 
Bball,  In  the  event  of  the  full  and  faltfafal 
performance  of  this  contract  by  the  second 
parties,  be  credited  In  payment  of  rent  for 
the  last  two  months  of  said  term;  but  other- 
wise said  payment  this  day  made  shall  be- 
long to  first  party  as  a  part  of  the  considera- 
tion to  them  for  the  execotlon  of  this  lease." 
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The  lessees  defonltlnK,  the  lessor  brought 
an  action  to  recover  the  unpaid  rent.  Judg- 
ment was  rendered  against  the  lessees  who 
appealed  claiming  that  the  Judgment  should 
have  been  In  their  favor  for  the  difference 
between  the  advance  payment  of  $1,500  and 
the  amonnt  of  the  tmpald  rent,  earnestly  In- 
sisting that  the  $1,500  so  paid  In  advance  was 
merely  Intended  as  a  d^oslt  In  the  natare 
of  a  penalty  for  any  failure  on  their  part 
to  carry  out  the  terms  of  the  lease. 

,"We  cannot  agree  with  thia  contention,"  said 
the  Supreme  Court  of  Washington,  "without  in 
effect  writing  a  new  contract  for  the  parties. 
In  the  beginning  of  the  lease  the  partiea  have 
declared  that  the  lense  Is  given  in  consideration 
of  the  covenants  of  the  seerad  parties  and  of 
the  payment  6f  $1^100.  The  lease  was  certain- 
ly a  legally  anffldent  consideration  for  the  pay- 
ment. If  there  had  been  no  further  mention 
of  this  m<mey,  there  could  be  no  question  of  the 
respondent's  ownership  of  It.  Does  the  added 
stipulation  that  this  payment  jihall,  in  the  event 
of  full  performance  of  the  contract  by  the  sec- 
ond parties,  *be  credited  in  payment  of  the  rent 
.for  the  last  two  months  of  said  term ;  hut  othor- 
wise  said  paymmt  this  day  shall  bdong  to  tiie 
first  parties  as  a  part  of  the  ctm^eraUon  to 
them  for  the  execution  of  this  lease,*  change  the 
nature  of  this  payment  from  consideration  to 
penalty?  We  think  not  It  is  declared  to  be  a 
part  of  the  consideration  In  the  beginning,  and 
this  clause  reiterates  the  same  thing.  In  both 
instances  the  ownership  of  the  respondent  there- 
in is  affirmed.  Tbla  la  not  dianged  by  bis 
agreement  to  apply  thJa  sum  in  payment  of  the 
rent  for  the  last  two  months  of  the  terms  in 
the  event  of  the  appellants  fully  performing 
their  contract  It  was  only  by  that  performance 
that  they  could  assert  any  claim  upon  this  mon- 
ey.  They  must  earn  It" 

"Provision  Is  sometimes  made  in  a  lease  for 
the  payment  in  advance  of  the  rents  of  the  last 
or  later  periods  of  the  luse,  and  such  a  provi- 
sion has  been  held  not  to  be  a  speiulty  merely 
for  the  lessee's  performance  of  his  agreements 
in  the  lease,  but  purely  a  payment  of  rent  In 
advance,  and  therefore  may  be  retained  by  the 
lessor  though  he  terminates  the  lease  for  the 
default  of  the  lessee  as  provided  for  In  tiie 
lease."    16  R.  C.  L.  931. 

A  case  bearing  directly  on  this  phase 
of  the  Question  which  we  are  now  con- 
sidering iB  Galhralth  v.  Wood,  supra,  where 
tbe  Supreme  Court  of  Minnesota  was  call- 
ed upon  to  determine  the  status  of  a  pay- 
ment made  upon  the  execution  of  a  lease  un- 
der drcumstances  not  far  dissimilar  from 
the  facts  Id  the  case  at  bar.  At  the  time  of 
the  execution  of  the  lease  there  considered, 
the  lessee  agreed  to  pay  the  lessor  the  sum 
of  $20,000  "as  an  advance  payment  on  the 
rent,"  which  advance  he  agreed  to  lieep  good 
during  tbe  first  five  years  of  the  lease,  with 
the  privily  of  rednclDg  the  rent  at  the  rate 
of  $iB,66e.66  per  year  for  the  third,  fourth, 
and  fifth  years  of  the  term.  On  motion  of 
defendants  the  lower  court  dismissed  the  ac- 
tion brought  by  the  assignee  in  bankruptcy 
of  the  lessee,  after  default  of  the  latter,  to 
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recorer  the  money  ao  d^dted,  and  in  wblcb 
It  was  contended  that  the  fond  was  but  a 
cnaranty  for  the  payment  ot  rent  to  be  made 
by  the  lessees  during  the  terms  of  the  leas& 
On  appeal  the  higher  court  held  that  the 
claim  of  plaintiff  that  the  money  was  depos- 
ited as  security  was  not  sustained  by  the 
pleadings  or  evidence,  and  also  found  a  lack 
of  anything  in  the  pleadings  or  evidence  to 
support  Its  claim  that  the  money  was  paid 
as  a  bonus  or  Independent  consideration  to 
induce  the  making  of  the  lease.  It  was  de- 
cided that  it  was  no  more  than  an  advance 
paymoit  of  rent,  and  affirmed  the  ruling  of 
the  lower  court 

It  requires  but  a  short  mathematical  cal- 
culation to  dcanonatrate  that  it  would  be  im- 
proper to  hold  that  the  $3,000  fnhd  under  con- 
slderaUim  here  may  be  regarded  as  an  ad- 
vance payment  for  the  rent  of  the  leased 
prranises  for  the  last  five  months  of  the  term, 
which  was  for  the  full  period  of  ten  years, 
at  the  agreed  monthly  rental  of  $875  per 
month  for  the  first  five  years  (no  rent  being 
charged  for  the  first  month),  and  9826  for 
four  years  and  seven  months.  The  credited 
rent  is  ttie  exact  amount  specified  in  the 
lease,  to  wit,  fl02,S00.  At  the  rate  of  $d2B 
per  month,  the  rent  for  the  last  five  months 
of  the  term,  for  which  no  r&it  is  otherwise 
provided,  would  aggregate  $1,626.  The 
sum  of  $3,000  at  four  per  cent  per  an- 
num, compounded  annually  for  tea  years, 
the  term  of  the  lease,  would  approxi- 
mate Just  about  that  amount.  Purtber- 
more,  the  stipulation  in  the  lease  that  the 
lessor  will  repay  to  the  lessee  the  sum  of 
$3,000,  with  Interest,  on  the  date  of  the  com- 
pletion of  the  building,  is  efllectlve  only  In  the 
event  of  the  termination  of  the  lease  prior 
to  the  explratlQn  of  the  ten-year  term  there- 
by demised,  for  any  reason  or  cause,  except 
a  l>reach  of  oovmant  tlie  lettee  (the  ital- 
Ics  are  ours),  and  the  stipulation  further 
provides  that  if  such  termination  shall  occur 
during  the  last  five  months  of  said  term  the 
amount  so  repayable  shall  be  reduced  at  the 
rate  of  $920  per  month,  for  eadi  of  said 
mootiis  as  shall  have  eipired  prior  to  said 
termination. 

From  the  facts  of  the  present  case,  and  our 
review  of  the  foregoing  authorities,  we  reach 
the  conclusion  that  plaintiff  In  this  action  la 
not  entitled  to  recover  any  portion  of  the 
fund  of  $3,000  paid  at  the  time  of  the  Kie- 
CQtion  of  the  lease.  If  the  money  be  regard- 
ed as  given  in  consideration  of  the  covenants 
of  the  lease  when  paid,  the  title  thereto  pass- 
ed to  the  Issscar  (Bamlahv.  Workman,  supra; 
Dntton  T.  Ghristte,  supra);  if  It  Is  to  be  re- 
garded merely  as  an  advance  payment  of 
rent,  the  lessor  Is  entitled  to  retain  it  (Oal- 
braith  V.  Wood,  supra— see,  also,  citations 
under  this  case  found  in  60  I*.  IL  A.  [N.  S.] 
10S4,  Ann.  Caa.  IfllSB,  609.  SIS). 


An  examination  of  the  auttiorlties  cited 
by  appellant  bearing  on  this  point  of  the 
case,  and  its  allied  questions,  discloses  that 
they  were  dealing  with  instances  in  whid^ 
the  money  sought  to  be  recovered  was  depos- 
ited as  security  for  the  payment  of  rent,  and 
the  performance  of  the  conditions  and  cove- 
nants of  the  lease,  and.  In  our  view,  they  are 
not  In  p<^t  as  applied  to  the  lease  we  are 
called  upon  to  construe  In  this  case. 

[3]  Appellant  also  asks  for  a  reversal  of 
the  Judgment  In  the  case  at  bar  up(m  the  con- 
tention that  defradant,  upon  the  terms  of 
the  lease,  had  agreed  to  make  repairs  which 
we  have  before  referred  to,  and  had  failed 
and  refused  to  do  so;  and  that,  as  they  were 
made  by  plaintiff,  she  had  a  right  to  recoup 
her  losses  of  money  in  making  such  repairs 
from  the  rent  of  the  premises  as  it  became 
dne.  mie  stipulation  of  the  lease,  however, 
is  that  the  lessor,  at  her  own  cost  and  ex- 
pense, shall  r^alr,  or  cause  to  be  repaired, 
any  defects  In  said  premises  due  to  construc- 
tion which  shall  appear  during  the  first  12 
months  after  the  completion  and  acceptance 
of  said  building.  O^e  building  was  complet- 
ed and  accepted  on  or  about  the  Slat  day  of 
December,  1910,  and  no  notice  of  any  de- 
fects was  given  until  January,  1913.  By  the 
terms  of  the  lease,  therefore,  the  lessor  was 
not  obligated  to  make  such  repairs.  As  to 
other  work  claimed  by  plaintiff  to  have  been 
done  by  her  in  r^lring  the  building,  it  ap- 
pean  not  to  have  been  performed  until  near- 
ly one  yMr  and  five  months  after  the  com- 
pleticm  of  the  building.  Plaintiff  contends 
that  she  was  called  upcm  to  make  certain 
necessary  repairs  during  her  occupancy  of 
the  building,  which  it  was  the  duty  of  the  de- 
fendant to  mak& 

"If  it  be  atsnmed  that  under  ordinary  dr- 
enmstances  the  defendants  should  be  credited 
with  such  an  expendltnie  as  a  payment  on  ao 
count  of  the  rent,  provided  such  expenditure 
was  not  greater  than  one  month's  rent  of  the 
premises,  in  view  of  Oie  previsions  of  sectlcm 
1942  of  the  Givil  CTode,  the  complete  answer 
to  any  such  daim  in  this  case  is  to  be  found  in 
the  provisions  of  the  lease^  whereby  the  lessee 
'hereby  waives  all  rights  to  make  repairs  of  said 
premises  at  the  expense  of  the  lessor  as  provided 
in  section  1942  of  the  CivH  Code  of  the  State  of 
CalifornU.'"  Arnold  t.  Krigbanm,  169  CaL 
147,  146  Pac.  424,  Ann.  Oss.  1916D,  8TQ. 

It  follows,  therefore,  that  the  action  of 
the  trial  court  in  striking  out  much  of  plain- 
tiff's evidence,  and  in  refusing  to  admit  oth- 
er evidence  relative  to  these  repairs,  was 
proper.  The  court  was  correct  In  Its  action 
in  denying  the  motion  for  a  new  trlaU 

The  Judgment  is  affirmed. 

We  concur:  BIOHABDS,  J.;  KERRI- 
GAN, J. 


Digitized  by 


Google 


CaL) 

(48  Cal.  App.  UQ> 

BOOERS  BBOS.  GO.  «t  >I. 

(Civ.  2997.) 


BOaSBS  BBOS.  00.  t.  BEOK  616 
(lit  P.) 

Judgment  for  iflalntlflh,  and  O^isndantB  ap- 
peal. Affirmed. 


T.  BECK  et  aL 


(IMctilct  Court  of  Appeal,  EHtst  District,  DM- 
sipn  1,  CaUfomla.   Sept.  2, 

1.  KnoxncK  «EB366(D~Ii>nmiicu!n(Ui  of 

OTFICUI.  BBOOBna  aUFFIOiaKT. 

In  aetkn  .to  foxadoie  itiMt  mawmcnt  lira, 
teitimoDy  of  employd  of  Atj  cleric  who  identi- 
fied records  containing  assessment,  warrant, 
and  diagram  of  street  superintendent,  and  who 
testified  that  snch  records  were  offldal  records 
kept  in  dty  clerk's  office,  was  sufficient  founda- 
tion for  introduction  of  such  records  In  evi- 
dence without  identiflcatton  thereof  bj  dtj 
clerk  ?i<ni«pif, 

2.  FtuDiiro  Dkmial  or  cokpokatt 

EXffiTENCK  OR  UtTOSlCATION  ISTD  BSUXT  Zff- 

sumoiENT. 
Denial  of  allegatios  of  corporate  existence 
of  a  domestic  corporation  on  information  and 
bdief  held  an  insufficient  denial  amounting  to 
an  adminlom  of  the  alleged  fact 

3.  Plkadino  ^»268<4)— BaruaaL  or  aubitd- 

HKNT  or  AITSWEB  AT  OLOHB  (W  PLAinTZmi' 
TK8TIM0NT  PBOPEB. 

Refusal  to  permit  amendment  to  answer 
after  plaintiffs  had  fully  presrated  their  case 
was  proper,  where  no  sufficient  reaaon  tor  de- 
lay  was  given. 

4.  Appkaz.  ahd  ebbob  «=>681  —  Becobd  zvot 

SHOWING    PBOPOBKD    AMEnDlCSnT,  HETUBAI. 

NOT  BBVIXWABLB. 
Court's  refusal  to  permit  amoidment  of 
answer  after  introduction  of  plaintiffs*  testi- 
mony will  not  be  considered  on  appeal,  where 
the  record  does  not  embrace  copy  of  proposed 
amended  answer;  the  court  on  appeal  having 
no  means  of  determining  whether  amei^ment 
should  have  been  permitted. 

5.  MuniCIPAI.  COBPOBATIONS  4=>662(1)  — 
E^UD  HO  DEFENSE  TO  ACTION  TO  rOBBCLOSB 
eiBEBT  ASSESSMENT. 

In  action  to  foredoae  street  assessment  lioi, 
onfalmess  or  fraud  relating  solely  to  the  prog- 
ress of  the  work  la  ,no  defense;  snch  matters  be- 
ing nibjeet  to  correction  by  appeal  to  dts 
coonell,  whose  dedsion  is  condnslve  on  parties 
entitied  to  take  such  appeaL 

'  &  Appkax.  and  kbbob  4=»680(1>— Rnooan  not 

CONTAINING  PBOPOSBD  AHENDlOUrr  TO  AN- 
8WEB. 

Qneatioin  whether  court  erred  In  rejection 
«(  certain  evidence  which  appellants  dalmed 
wonld  have  been  admissible  under  amended  an- 
swer which  trial  court  rejected  will  not  be  con- 
eldered  on  appeal,  where  proposed  amended 
answer  was  not  in  the  record ;  the  court  being 
unable  to  determine  whether  r^ected  testimony 
was  within  issues  presented  by  snch  •mmfUimA 
answo*. 

Appeal  from  Superior  Court,  Imperial 
County;  W.  H.  Thomas,  Judge. 

Action  by  the  Bt^era  Bros.  Company  and 
othera  against  John  H.  Beck  and  others. 


Jas.  E.  O'Eeefe  and  0.  H.  Van  WlnUe^ 
toth  of  San  IH^,  tor  aiq;)ellaiitB. 

Crouch  &  Orondi,  of  San  Diego,  tor  re- 
spondrata. 

BIOHABDS.  7.  Tlda  appeal  Is  from  a 
judgmnt  based  upon  a  Tbrdlct  In  the  plaln- 
tiifCs'  fBTOT  In  an  actltm  to  establish  and  tore- 
close  the  Uoi  of  a  street  asaeaamoit 

[1]  The  appdlantB  make  several  points  up- 
on an)ea1.  The  first  eft  these  consists  in  their 
contention  ttiat  the  trial  court  erred  In  over- 
ruling ttulr  objectlcm  to  the  Introduction  lu 
evidence  ttf  the  assesament^  diagram,  and 
warrant  of  the  street  saperlntendent  nptm 
the  ground  that  no  proper  foundation  had 
been  laid  tar  fhelr  introduction.  The  plaln- 
tUTs  have  produced  a  witness  who  testified 
that  he  was  one  of  Qie  employes  of  the  dty 
derk  of  the  dty  of  Impeital,  In  which  said 
street  improvement  work  had  been  done,  and 
who  In  fbat  capacity  produced  and  fully  iden- 
tified the  records  containing  the  assessment, 
warrant,  and  diagram  oC  the  street  superin- 
tendent of  the  dty,  and  who  further  testified 
that  these  were  to  his  knowledge  part  of  the 
official  records  of  aald  street  superintendent's 
office,  and  that  the  said  records  were  kept  In 
the  dty  derk's  office.  This  testimony  was 
entirely  suffidrait  to  furnish  the  reqnldte 
foundation  for  the  Introdndlon  In  evident 
of  these  records.  It  Is  not  necessary  for  the 
legal  custodian  of  a  public  record  in  every 
case  to  be  present  In  court  to  Identify  It 
This  may  be  done  by  any  witness  who  can 
speak  from  his  own  knowledge  In  identt^rliig 
Uie  documents  as  the  official  records  of  the 
office  from  which  they  are  produced,  as  sudi, 
and  hoice  the  ruling  of  the  court  was  pn^;>er 
in  admitting  the  assessment,  diagram,  and 
warrant  In  queatlon  in  evidence. 

[I]  The  next  contention  of  appellants  re- 
quiring attention  is  that  tiie  offered  proof  of 
the  fact  that  the  plaintiffs,  Rogers  Bros.  Cchu- 
pany  and  O.  ft  <X  OonstrocUon  Company, 
were  corporations  was  Insuffident,  but  this 
objection  is  without  merit,  tor  the  reason 
that  the  corporate  existence  and  diaracter  of 
these  two  idaintlfb  were  alleged  to  be  that  of 
corporations  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  <rf 
Calltomla.  The  defendants'  denial  of  these 
averments  was  based  on  the  want  of  Infor- 
mation and  belief  upon  the  subject  This 
was  an  Insuffident  denial,  and  amounted  to 
an  admission  of  the  alleg^  fact;  hence  no 
evtdoice  was  required  to  prove  these  aver- 
ments of  the  plaintiffs'  comi^alnt  Bartiett 
Estate  Co.  V.  Fraser,  11  Cal.  App.  S73,  105 
Pac  180;  Mulcahy  v.  Buckley.  100  Cal  487, 
86  Pac.  144;  MuUaUy  v.  Townaend.  119  OaL 
47.  60  Paa  1066. 

[8, 4]  The  next  ctmtention  of  the  appellants 
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Is  that  the  trial  court  committed  an  abnse 
of  discretion  In  refusing  the  defendants  leaTe 
to  file  an  amended  answer  during  the  prog- 
ress of  the  trial  of  the  case.  This  action  waa 
commenced  on  January  3,  1915;  the  answer 
of  the  defendants  was  filed  on  March  5,  1916 ; 
the  cause  came  on  for  trial  on  January  IT, 
1916.  The  amended  answer  was  not  proffer- 
ed for  filing  until  the  trial  of  the  cause  had 
proceeded  up  to  the  point  where  the  plaintiffs 
had  fully  put  In  their  case.  No  sufficient 
reason  was  given  for  the  defendants'  delay 
In  seeking  to  amend  their  answer,  and  this 
of  itself  would  have  been  a  sufficient  ground 
for  the  court's  refusal  to  permit  the  same  to 
be  ffied.  But  aside  from  this  the  record  hei^ 
in  does  not  embrace  a  copy  of  the  proposed 
amended  answer,  and  this  court  has  no 
means  of  knowing  Its  contents,  and  hence 
cannot  determine  whether  or  not  the  trial 
court  should  la  any  event  liave  permitted  It 
to  be  filed,  nor  whether  its  refusal  to  do  so 
was  error. 

[6]  The  next  contrition  of  the  appellants 
Is  that  the  trial  court  was  In  error  in  sus- 
taining the  objection  of  the  plaintiffs  to 
questions  asked  or  proofs  offered  by  the  de- 
fendants in  an  endeavor  to  show  fraud  in  the 
doing  of  the  public  work  upon  which  the 
assessment  in  question  Is  predicated.  In  so 
far  as  these  questions  asked  or  proof  offered 
were  based  upon  the  averments  of  the  origi- 
nal answer  of  the  defendants  herein  we  ere 
satisfied  that  no  foundation  is  therein  laid 
for  the  Introduction  of  such  evidence,  Unce 
■the  only  unfairness  or  fraud  therein  alleged 
relates  solely  to  the  progress  of  the  work, 
and  has  reference  to  matters  which  are 
properly  the  subject  of  correctloa  by  appeal 
to  the  city  council,  whose  decision,  in  the 
absence  of  fraud  on  the  part  of  said  council 
or  Its  members  In  the  hearing  of  said  appeal 
or  the  rendlticHi  of  such  decision.  Is  final  and 
conclusive  upon  the  parties  entitled  to  take 
said  appeal.  Qirvln  v.  Simon,  116  Cal.  604, 48 
Paa  720;  McLaughlin  v.  Knobloch,  161  Cal. 
676,  120  Pac.  27;  Lambert  v.  Bates,  137  Cal. 
676,  70  Pac.  777. 

[I]  In  BO  far  as  the  appellants'  contention 
as  to  the  existence  of  fraud  on  the  part  of 
the  dlty  council  or  Its  members  in  the  hear- 
ing or  determination  of  said  appeal  Is  con- 
cerned, it  may  be  stated  that  possibly  such 
an  Issue  was  presented  by  the  amended  an- 
swer which  the  defendants  vainly  sought  to 
file;  but  since  the  said  amended  answer  has 
not  been  embraced  in  the  record  before  us 
we  are  unable  to  say  whether  such  an  Issue 
was  80  tendered,  and  hence  cannot  determine 
whether  the  court  was  in  error  in  Its  refusal 
to  admit  such  offered  proofs. 

No  question  being  presented,  Oie  Jtidgmoit 
is  affirmed. 

We  concur:  WASTB,  P.  J.s  KBBBI- 
6AK.  J. 


(43  Cat.  App.  799) 

ROOBBS  BIIOS.  CO.  et  oL  r.  BECK  et  aL 

(Civ.  2998.) 

(District  Conn  of  Appeal,  First  District.  Divi- 
sion 1,  California.    Sept.  2,  1919.) 

Appeal  from  Snperior  Court,  Imperial  Coun- 
ty; W.  B.  Thomas,  Judges 

Action  by  the  Roffert  Bros.  Company  and  oth- 
ers against  John  H.  Bedc  and  others.  Judgmenc 
for  plaintiffil,  and  defendants  appeal.  Af- 
firmed. 

Jas.  a.  0*KeeCB  and  C.  H.  Tan  WlnUe,  both 
of  Saa  Diego,  for  appellanta. 

Crouch  it  Croadi,  of  San  Diego,  for  respond* 
ents. 

PER  CURIABl  On  the  aathoritr  of  Rogers 
Bros.  Go.  et  aL  T.  Beck  et  aL,  No.  2997,  184 
Pac.  615^  this  day  dedded,  the  indgnunt  is 
affirmed, 


(43  Cal.  App.  TW) 

ROGERS  BROS.  CO.  et  aL  T.  BECK  sC  aL 
(Oiv.  2999.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  Callfomia.   Sept.  2,  1919.) 

Appeal  from  Superior  Court,  Imperial  Comi- 
ty; W.  H.  Thomas,  Judge. 

Action  by  the  Rogers  Bros.  Company  and  oth- 
ers against  John  H.  Beck  and  others.  Judg- 
ment for  plaio  tiffs,  and  defendants  appesL  Af- 
firmed. 

Jas.  B.  O'Eeefe  and  0.  B.  Van  WinUe,  both 
of  Saa  Diego.  fOr  app^ants. 

Croudt  ft  Crouch,  of  San  IMcgo^  for  reqtond- 
ents. 

PER  C!URTAM.  On  the  authority  of  Rogers 
Bros.  Co.  et  aL  v.  Beck  et  al.,  No.  2997.  184 
Pac  616,  this  day  decided,  the  jadgmant  ia 
affirmed. 


<tt  Cat.  App.  tm 

ROGERS  BROS.  GO.  et  aL  HOLSAPPLa 

(Oiv.  8000.) 

(District  Court  of  AppesL  ^rst  IMstriet,  IMvl- 
tloa  1,  California.   Sept.  %  1918.) 

Appeal  from  Superior  0>nrt,-lmpnial  Oonn- 
ty;  W.  H.  Thomas,  Judge. 

Action  by  the  Rogers  Bros.  Company  and  oth- 
ers against  F.  W.  Holsapple.  Judgment  for 
plaintiSB,  and  defendant  appeals.  Affirmed. 

Job.  E.  O'Keefe  and  G.  H.  Van  Winkle,  both 
of  San  Diego,  for  appdiant. 

Crouch  ft  Grouch,  of  San  XMego*  for  rtspand- 
ents. 

PER  OURIAU.  On  the  authority  at  Bogen 
Bros.  Co.  et  aL  T.  Beck  et  al..  No.  2997,  184 
Pac.  616,  tills  day  dedde^  tiie  Judgment  im 
affirmed* 


Digitized  by 


Google 


(a  Cal.  App-  800 

B06BB  BROS.  CO.  et  aL  t.  HOLSAPPLB 

et  al.    (Civ.  8001.) 

<Diatriet  Court  of  Appeal,  First  District,  Divi- 
■ion  1,  CaUfomia.   SepL  2,  1919.) 


Appeal  Crom  Superior  Court,  Imperial  Coon- 
ts;  W.  B.  Thomas,  Judge. 

'  Action  by  Uie  Bogers  Bros.  CompBoy  and  oth- 
«n  against  F.  W.  Holaapple  and  others.  Judg- 
ment for  plaintifb,  and  defendants  appeaL  Af- 
firmed. 

Jas.  E.  O'Keefe  and  O.  H.  Tan  Winkle,  both 
of  San  Diego,  for  appellants. 

Crouch  &  Crouehf  of  San  Diego,  for  leapond- 
ents. 

PER  CTTBIAM.  On  the  sathorlty  of  Sogers 
Bros.  Co.  et  aL  r.  Beck  et  aL,  No.  299T.  184 
Psc  616,  this  day  deddad,  tiie  Judgment  Is 
affirmed. 


(43  Cftl.  App.  21) 

MOTT  T.  WRIGHT  at  aL  KINO  t.  SABIO. 
MacSWAIN  et  aL  T.  SAME.   (dr.  2007.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Aug.  26,  1919.  On  Petiti<Hi  for  Re- 
hearing, Sept.  25, 1919;  Bdiearing  Denied  by 
Supreme  Court,  Oct.  28,  1919.) 

1.  Mkchahi(»'.  UXnb  4s»281(2)— SunvcuifOT 

OV  ITXDEITOE  TO  SHOW  DATE  OF  OOlCPUTXON 
or  BUXLDINO. 

In  an  action  to  foredose  mechanics'  liens, 
erldence  of  owner  that  work  or  labor  ceased 
on  bnilding  on  a  certain  day,  and  that  last  work 
necessary  to  be  done  on  the  building  to  com- 
plete the  contract  was  performed  on  tiiat  date, 
and  that  the  building  was  then  completed,  and 
nothing  more  was  to  be  done  thereon,  was  suf- 
ficient evidence  on  which  to  base  a  finding  that 
the  builtHng  was  completed  on  that  date. 

Z  HECHAinOB*  LIKNB  «S»182(9)  —  OOWSTBTTO- 

TXTK  coHPXxnoif  or  BmiJ>zve  bt  obssatior 

or  UBOB. 

Cessation  from  labor  by  reason  of  actual 
completion  of  a  building  contract  is  not  die  ces- 
sation of  labor,  which,  under  Code  Civ.  Proc.  I 
1187,  relating  to  filing  of  claim.  Itself  constitutes 
a  constructiTe  comt^tion  of  the  building  or  con- 
tract 

8.  Afpeax.  and  kbbob  «=s>1011(l)— Fihoihob 

or  TAOT  OR  CORrXJCTIRCI  BTZDBROI  COROCD- 

nvB. 

The  District  Court  of  Appeal  la  concluded 
by  the  findings  of  tlie  trial  court  on  confiieting 
erldence. 

4.  Hechariob*  ubrb  ^9l82<7)— GoMPLEnoH 

or  BVILDIRO— "TBITIAI.  lUPBSnCTIOH." 

Where  (he  papering  of  a  building  liad  been 
completed,  and  the  owner  later  informed  the 
paper  hanger  that  there  was  a  defect  in  the 
papering  in  a  hallway,  and  requested  him  to 
repaper  the  defective  part,  and  the  work  of  re- 
papaing  required  only  about  two  honrs^  sudi 
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au  p.) 

defect  amounted  to  only  a  "trivial  imperfec- 
tion" in  the  work,  within  the  meaniog  of  Code 
Civ.  Proc.  i  1187,  relating  to  the  time  from 
whidi  right  of  lieu  claimants  to  file  their  liens 
begins  to  run. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Eirat  and  Second  Series,  Trivial 
laiparfeetion.] 


6.  MBOBAHXCB*  UBR8  «»132(7)  —  TlUB  roB 
FIURO  UBR  nXBD  BT  BUBBTAHTIAI.  GOUPLB- 
TIOR. 

All  that  Code  Civ.  Proc.  |  1187.  requires  to 
fix  the  time  from  which  the  right  of  lieu  claim- 
ants to  file  their  liens  begins  to  run,  is  that 
there  be,  so  far  as  actual  completion  la  oon- 
cemed,  a  substantial  eompletton. 

e.  Uboharxob'  ubrb  «s»182(4,  9>-Timb  fob 

nURO  LIBR  as  eOVBHNBD  BT  AOTUAI.  ARB 
'OORStBCOnVB  OOMPXmOR. 

The  rule  under  Code  Civ.  Proa  |  1187,  as 
to  the  120-day  period  after  cessation  of  labor 
within  which  a  lien  claimant  maj  file  a  lien  does 
not  apply  where  there  is  an  actual  completion, 
and  the  9(May  provision  applies,  not  only  to 
cases  of  actual  completion,  but  also  to  those  of 
wnstruetlve  completion,  including  completion, 
by  cessation  from  labmr,  Ua  in  such  case  there 
is  no  completion  until  there  has  been  a  cessa- 
tion <rf  labor  tor  the  period  of  80  days,  after 
which  the  lien  dalmant  has  90  days  vithlB 
which  to  file  his  lieu  by  virtue  of  estoppd  be* 
cause  of  owner'a  lailnra  to  file  notice  of  oeaaa- 
tion  fnmi  labw. 

7.  Meohaniob'  ubrb  ^=3279— Occufatioh  or 
BUiLDiNa  iHSTjrncixRT  TO  bhow  its  com- 
pletion. 

Where  the  owner  of  a  building  never  ceased 
ooeupying  Uie  building  at  any  time  pending  the 
reccmatruetlon  or  altoatUm  thereof,  except  dnr* 
ing  the  brief  time  when  building  was  In  courae  of 
removal  from  one  parcel  of  land  to  anotliw, 
there  was  not  such  an  occupation  or  use,  within 
tlie  meaning  of  Code  Cht.  Proc  1 1187,  a«  rais- 
ed a  conclusive  presumption  of  completion. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Occupa- 
tion,] 

8.  CoRTBAOTB  ^b186<2>— No  FBxnrr  or  gor- 

TBAOT  BBXWBBR  OWRBB  ARD  UIPLOTAa  or 

BuzunRQ  ooRXBumm. 
Where  «  person  oontracts  to  eonstruet  a 
building  for  a  certain  price,  and  auploys  labor 
and  purdiases  material  for  such  work,  there  is 
no  privity  of  contract  between  the  owner  and 
the  emplqyte  and  the  materialmen. 

9.  CORTBACtS  ^=3186(2)  —  OWHBB  Or  BUILD- 
ING NOT  PERSONALLX  LIABLE  TO  UIPLOTfts 
or  COHTBACTOB  AND  UATBBIAItlfBN. 

Where  a  contract  is  let  for  the  construction 
of  a  building  for  a  certain  amount,  and  the  con- 
tractor employs  labor  and  purdiases  materlaL 
the  owner  of  the  building  is  not  personally  liable 
to  the  employes  of  the  contractor  and  the  ma- 
terialmen, unless  it  is  shown  tliat  there  exists  a 
contract,  express  or  implied,  as  a  contractual 
privity,  between  the  owner  and  such  personi^ 
notwithatanding  Code  Or.  Proa  | 
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10.  WOBK  AND  UBOB  «=>22— IN  AOTIOIf  TO 
FORECLOSE  MECHANIC'S  LIEN,  COMPLAINT  IN- 
SUFFICIENT A8  ON  QUANTUM  MEBUIT. 

In  an  action  to  foreclose  mechanics'  liens, 
complaint  alleging  that  materials  and  labor  were 
"of  the  reasonable  valae  of*  certain  amounts 
held  not  to  state  cause  of  action  against  the 
owner  in  the  form  of  b  Quantum  meruit ;  It  be- 
ing alleged  that  die  labor  and  materials  were 
fumidied  in  pursuance  of  the  contract  between 
the  contractor  and  the  owner,  and  were  fur- 
niched  at  the  instance  of  the  contractor. 

On  Petition  for  Rehearing. 

11.  Appeal  and  sbbob  *=»835(2)— New  point 
raised  on  beheabinq  not  bevibwable. 

A  new  point  raised  in  a  petition  for  rehear- 
ing need  not  be  considered. 

12.  Mechanics*  liens  «=32S0(^  —  Oontbaot 
to  bemove  buildina  to  otheb  lot  and  bk- 
constbuct  sevbbable. 

Where  a  contract  was  entered  into  whereby 
a  contractor  was  to  remove  a  building  from  one 
parcel  of  land  to  another,  and  certain  work 
was  to  be  done  on  the  parcel  from  which  the 
bnildbig  was  removed,  owoa  to  pay  Uie  absolute 
cost  of  such  work,  and  no  more,  and  the  build- 
ing was  to  be  altered  and  reconstructed  on  the 
lot  where  removed  to,  the  contract  waa  severa- 
ble, and  ^ose  furniiMog  lahor  and  material  on 
the  land  where  the  building  was  reconstructed 
were  not  entitled  to  show  the  date  of  the  last 
work  done  on  the  land  from  which  the  building 
had  been  removed,  in  order  to  show  when  the 
contract  was  completed,  as  to  the  work  to  be 
done  on  the  land  where  the  building  was  moved 
to ;  purpose  being  to  show  that  a  lien  was  Skd 
in  time. 

Appeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Busick,  Judge. 

GoDSolldated  acttoos  by  PtaiUp  F.  Mott, 
and  by  Chester  E.  King,  and  by  A.  R.  Mac- 
Swain  and  E.  W.  MacSwaln,  copartners  do- 
In?  buBinesB  under  the  style  of  Sacramento 
BnUders'  Supply  Company,  against  Frank  E. 
Wright  and  Frank  P.  Williams.  From  a 
Jndgmoit  for  plalntUts  for  part  of  tbe  rdief 
demanded,  they  aiveaL  Affirmed. 

W.  A.  Gett  and  Jotmstm  &  Leminon,  all  of 
Sacramento,  for  appellants. 

Devlin  &  DevllDf  ct  Sacramento,  for  re- 
Bpondenta; 

HART,  J.  The  actions  were  brought  to  en- 
force medianics'  Hens  and  were  consolidated 
for  trial.  Judgment  was  rendered  In  favor 
of  plaintiffs  against  Frank  P.  Williams,  the 
contractor,  and  in  favor  of  Frank  B.  Wright, 
the  owner,  for  his  costs,  and  that  the  plain- 
tiffs were  not  entitled  to  llena  upon  the 
premises  described  In  the  complaints.  The 
appeal  Is  by  plaintiffs  from  the  Judgment 

The  owner,  defendant  Wright,  entered  Into 
a  contract  with  the  contractor,  defendant 
wlUiaTQB,  for  the  removal  of  a  cottage  from 


Eleventh  and  O  etreets.  In  the  dty  of 
Sacramento,  to  Twenty-Fourth  and  L  streets, 
in  said  city,  and  for  the  raising  of  said  cot- 
tage and  construbting  flats  underneath  tbe 
same.  Tbe  liens  in  question  are  sought  to  be 
enforced  against  the  lot  on  Twenty-Fourth 
and  L  streets.  Work  started  on  the  fiats 
about  the  middle  of  February,  1915,  and  con- 
tinued without  cessation  until  the  Mth  day 
of  May,  1915.  From  about  Mardi  the  owner 
occupied  the  upper  portion  of  the  building, 
and  later  on  tenants  occupied  the  flats. 

It  was  found  by  the  court  that  defendant 
Wright  entered  Into  a  contract  with  defend- 
ant Williams,  "which  said  contract  was  never 
recorded  In  the  office  of  the  county  recorder 
of  Sacramento  county,"  under  whldi  said 
contractor  agreed  to  construct  satd  building ; 
that  no  notice  of  completion  of  said  building 
or  OMitract  and  no  notice  of  cessation  of 
labor  were  recorded;  "that  the  said  building 
and  said  contract  were  completed  on  the  12th 
day  of  May,  1915;  that  subsequent  to  said 
12th  day  of  May,  1915,  the  plaintiff  Cheater 
B.  King  repapered  a  portion  of  the  hallway 
of  the  building  located  on  said  premises; 
that  the  papering  of  said  hallway  had  been 
comideted  by  said  plaintiff  Chester  E.  King 
prior  to  the  12th  day  of  May,  1915,  but  said 
papering  was  defectively  done  by  said  plaih- 
tiff  Chester  B.  King,  whereby  It  became  nec- 
essary for  him  to  repaper  a  portion  of  said 
hallway;  that  the  cost  of  repapering  said 
hallway  subsequent  to  the  said  12th  day  of 
May,  1915,  was  the  sum  of  f2.40;  that  the 
condition  of  said  hallway  subsequent  to  the 
12th  day  of  May,  1915,  was  a  trivial  imper- 
fection In  aald  work,  and  waa  not  such  as 
would  prevent  filing  of  liens;  that  the  cost 
of  said  repapering  said  hallway  was  trivial 
in  comparison  with  the  cost  at  the  work  and 
Improvem^ts  that  were  done  und«  aaid 
contract." 

The  liens  which  are  sought  to  be  enforced 
were  filed,  respectively,  August  12, 15,  and  18, 
1915.  The  complaints  alleged  the  comple- 
tion of  the  work  on  June  Ist 

It  is  strenuously  argued  by  appellants  that 
the  finding  that  the  building  was  actually 
completed  on  May  12,  1915,  is  unsupported 
by  the  evidence.  The  contractor  testified 
that  the  last  wort:  he  did  was  about  May 
28th  or  June  1st;  Mott,  the  plumber,  nld 
that  he  went  to  the  building  on  June  2d  to 
fix  a  water  pipe ;  and  King,  the  painter  and 
paper  hanger,  testified  that  he  worked  per- 
sonally on  the  building  about  the  Mth  or  15th 
of  May,  and  that  in  the  week  ending  May 
29th  one  man  worked  there.  King  produced 
his  "labor  ^k,"  showing  the  following  en- 
tries: 

"May  15.  Bert  Banner.  f2.5a  May  29. 
Pape.  $2.00." 

The  last  item  was  explained  to  have  been 
f6r  lepalxlng  in  the  hall  vben  the  plastw 
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bad  Irarned  through  the  paper.  It  was  also 
explained  that  the  men  working  for  Mr.  King 
turned  In  their  time  cards  eveiy  Saturday, 
showing  the  time  they  had  worked  during  the 
week;  that  the  time  cards  were  destroyed, 
and  the  total  paid  each  man  entered  In  the 
labor  book  at  the  week  end.  Consequently 
the  item  of  May  ISth  covered  work  that  may 
hare  been  performed  on  any  day  between  the 
10th  and  15th,  both  IndusiTe,  and  the  work 
shown  by  the  item  of  May  2&th  may  have 
been  done  on  any  day  between  tbB  ITQi  and 
29th,  both  induBlve. 

The  testimony  on  behalf  of  respondent  on 
this  point  was  as  follows:  M.  F.  Trebllcox 
testified  that  the  two  lower  flats  were  rented 
to  tenants  who  took  possesion  on  April  1st 
Mr.  Dunn,  one  of  the  tenants,  testified  that 
he  took  possession  on  April  7th  of  the  east 
lower  flat;  that  at  the  time  it  was  finished 
and  ready  for  occupancy  and  there  were  no 
mechanics  working  in  the  building  after  that 
except,  he  beUeved,  some  painters  were  work- 
ing on  the  garage,  and  be  did  not  think  they 
had  finished  upstairs;  he  thought  the  west 
fiat  was  also  finished;  that  some  carpenters 
were  working  "for  maybe  a  week  or  more." 
Defendant  Wright  testified  that  he  moved 
Into  Che  hoUdlng  the  1st  of  March;  that 
labor  ceased  on  May  12th,  and  at  that  time 
there  was  no  farther  work  to  be  done  on  the 
property,  either  the  upper  part  or  the  lower 
flats.  Mr.  Wright's  wife  corroborated  his 
testimony. 

The  discussion  to  follow  will  be  the  better 
understood  by  first  reprodudng  herein  the 
provisions  of  section  1187  of  the  Code  of  Civil 
Procedure  pertinent  to  the  points  advanced 
here  by  the  appellants.  Said  section  provides 
that  every  person  save  the  <nlgliial  orai^ 
tractor— 

"claiming  the  benefit  of  this  chapter  [on  the 
enforcement  of  liens  of  mechanics,  laborers  and 
materialmen],  within  thirty  days  after  he  has 
ceased  to  labor  or  has  ceased  to  fnmlsh  ma- 
terials, or  both,  or  at  his  option,  within  thirty 
days  after  the  completion  of  the  original  con- 
tract^ if  any,  undw  which  he  was  employed, 
must  file  for  record  *  *  *  a  daim  of 
lien.   •   •  •** 

The  said  section  further  provides: 

"Any  trivial  imperfection  in  the  said  work, 
or  in  iho  cranidetion  of  any  eontract  by  my  Ilea 
daimant,  or  in  die  construction  of  any  build- 
ings,-" etc.,  "shall  not  be  deemed  aach  a  lack  of 
completion  as  to  prevent  the  filing  of  any  lien ; 
and,  in  all  cases,  any  of  the  following  shall 
be  deemed  eqaivaJent  to  a  completion  for  all 
the  purposes  of  this  chapter:  The  occupation 
or  OBO  of  a  building,  improvement,  or  structure, 
by  the  owner,  or  his  representative;  or  the 
acceptance  by  said  owner  or  said  agent,  of 
said  building,  improvement,  or  stmctnre,  or 
cessation  from  labor  for  thirl?  days  upon  any 
eontract  or  upon  any  building,  improvement  or 
atrnctare  or  the  alteration,  addition  to,  w  re- 
pair thereof;  the  filing  of  the  notice  hereln- 
alter  i^vided  for.  The  owner  may  within  ten 


'  days  after  completion  of  any  contract,  or  with- 
in forty  days  after  cessation  from  labor  there- 
on, file  for  record  in  the  office  of  the  county 
recorder  of  the  county  where  the  property  It 
situated,  a  notice  setting  forth  the  date  when 
the  same  was  completed,  or  on  which  cessation 
from  labor  occurred,  together  with  his  name  and 
the  nature  of  his  title,  and  a  description  of 
the  property  snffldent  for  idmtlfieation,  which 
notice  shall  be  verified  by  himself  or  some  otli- 
er  person  on  his  behalf.  *  *  *  In  ease  sodi 
notice  be  not  so  filed,  then  the  said  owner  and 
all  persons  deraigning  title  from  or  claiming 
any  interest  through  him  shall  b«  estopped  in 
any  proceedings  for  the  foreclosure  of  any 
Uen  provided  for  In  this  chapter  from  main- 
taining anj  defense  tberdn  based  on  the  ground 
that  said  lien  was  not  filed  within  the  time  pro- 
vided in  tills  chapter:  Provided,  that  all  claims 
of  lien  must  be  filed  wltUn  ninety  days  after 
the  completion  of  any  building,  improvemmt  or 
structure,  or -the  alteration,  addition  or  repair 
thereta** 

[1,  t]  The  appellants  Insist  that  tlw  evi- 
dence wlthont  oonfltet  shows  that  there  wafl 
not  an  actual'  completl(m  of  the  building 
under  the  contract  oa  tiie  12fb  day  of  May, 
1915,  bnt  that  there  was  wly  a  constntctive 
completim  by  cessation  of  labor  on  said  day. 
Bnt  In  this  they  are  mlatakoL  Wright,  the 
owner,  testified,  it  la  true,  that  work  or 
labor  ceased  on  the  building  on  the  12th  day 
of  May,  lOlS.  Be  also  testifled.  as  seen,  and 
Mrs.  Wright  corroborated  htm,  Oiat  the  last 
work  necessary  to  be  done  on  tiie  bnilding 
to  complete  Am  contract  waa  performed  on 
the  12tb  day  of  May.  and  tbat  the  build- 
ing waa  then  completed,  and  nothing  more 
was  to  be  dtme  thmon.  Of  coarse,  tbat 
testimony  was  the  equivalent  of  testimony 
tbat  the  contract  was  completed,  and  from 
it  tbe  trial  court  was  Justified  In  so  finding, 
if  it  bdiered  ttie  testlmray,  as  obvionaly  it 
did.  Manifestly  tbere  mnat  have  been  a 
ces8Bti<m  of  labor  when  the  building  was 
ccnnideted  according  to^the  terms  o£  the  con- 
tract, but  the  oessattonfrom  labor  by  reanm 
of  the  actual  oompleti<m  of  tbe  eontract  is 
not  the  cessation  of  labor  which,  under  sec- 
tion 1187,  itself  «mBtlt»taa  a  oonstmctlTe 
comidetion  of  tJie  kmilding  or  otmtract. 

[I]  There  la,  It  la  true,  some  testisKmy 
sligbtty  tending  to  show  that  the  actual  com- 
pletUm  occurred  at  a  latn  dat^  whidi  would 
render  the  liens  effectlTe;  bnt  this  mraely 
raised  a  conflict  in  tbe  evidence  upon  tbht 
issue,  which  tbe  trial  court  reaotved,  as  it 
was  within  Its  cooBtttntitmal  province  to  do, 
in  favor  of  tbe  defendants.  This  court  is, 
as  is  well  understood,  concluded^  by  the  find- 
ings so  made,  and  most  accept'  as  ttie  fact 
that  the  building  was  actually  comtAeted  ac- 
cording to  the  terms  and  requirements  of  llie 
contract  on  the  12tb  day  of  May,  1915.  It 
follows,  tbereffffe,  ttiat  the  appdlants  filed 
their  daima  too  late  to  rttider  them  effective 
or  of  any  force. 

[4,  f]  As  to  tbe  work  of  repaperlng  a  por^ 
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tl<m  of  the  ballway  on  May  29,  191S,  by 
King,  wbo  bad  the  contract  for  papering  the 
house,  tbe  uncontradicted  testimony  upon 
that  point  shows  that  said  work  of  repaper- 
Ing  occurred  after  King  had  finished  bis  con- 
tract Wright,  the  owner  of  tbe  house,  called 
on  Sing  after  the  building  had  been  in  all 
respects  coinpleted,  and.  Informing  him  that 
there  was  a  defect  In  the  papering  in  the 
hallway,  requested  him  (Kin^  to  r^taper  the 
defective  part,  and,  as  seen,  <m  tbe  29th  day 
of  May  King  did  so.  This  voriE  (tf  repaper- 
Ing  required,  according  to  the  testimony,  ap- 
proximately two  hours'  tlm&  If  the  testi- 
mony of  King  as  to  this  matter  is  to  be  ac- 
cented, the  defect  in  the  papering  was  not 
due  to  any  remisaneSB  or  lack  of  proper  skill 
or  care  on  his  part  in  doing  the  work  original- 
ly,  but  to  some  drcnmstance  or  £act  subse- 
quently occurring  and  over  which  be  liad  no 
control;  and,  if  thia  be  true,  tbe  work  of  re- 
papering  was  as  far  remored  from  any  consid- 
eration of  the  original  cwtract  a>  though  the 
papering  had  naturally  become  defective  from 
Img  use.  But,  bowevei  that  may  be,  it  is 
clear  that  If  tbe  original  papering  was  defec- 
tive dmie^  and  the  repaperlng  was  for  that 
reason  required  to  be  done,  It  amounted  to  a 
trivial  imperfection  cmly  in  tbe  work,  wltbin 
the  TniMtw'ng  of  that  language  tn  section  11S7. 
AH  that  the  atatnte  requires,  to  fix  the  time 
■  from  wblc^  the  riglit  of  lien  dalmants  to  file 
their  liens  begins  to  run,  is  that  there  be,  so 
far  as  actual  completion  la  concemed,  a  sub- 
stantial completion,  and.  In  this  case,  the 
testimony  shows  that  there  was  such  a  com- 
pletion, if,  indeed,  not  more  than  that.  Wil- 
lamette, eta.  Co.  V.  College  Ca,  91  Cal.  220, 
237.  29  Pac.  629 ;  Harlan  t.  Stufflebeem,  87 
CaL  606,  25  Pac.  686;  Santa  Monica  L.  &  M. 
Co.  v.  Hege,  US  CaL  876,  379.  51  Pac.  555; 
Sehlndler  v.  Green,  149  Cal.  752,  754,  87  Pac 
626 ;  Blanchi  v.  Hughes,  124  CaL  21,  27.  66 
Pac.  610;  Joost  r.  Sullivan,  111  OaL  286^  282, 
43  Pac  896. 

The  foregoing,  of  course,  disposes  of  the 
proposition  earnestly  urged  by  the  appellants 
that  the  completion  was  not  actual,  but  by 
cessation  from  labor,  and  that,  therefore, 
they  were  entitled  to  file  their  liens  at  any 
time  within  120  days  from  the  date  of  the 
cessation  from  labor,  and  that  in  that  view 
their  liens  were  seasonably  filed  under  tbe 
law.  But  there  Is  some  intimation  by  appel- 
lants to  their  briefs  that  the  120  days'  limita- 
tion applies  In  all  cases  of  completion,  wheth- 
er actual  or  statntory,  and  they  cite  as  sup- 
porting that  view  the  cases  of  Boell  v. 
Brown,  131  Cal.  168,  63  Pac.  167,  and  Fam- 
ham  V.  CaL,  etc..  Trust  Co.,  8  Cal.  App.  266, 
96  Pac.  788. 

LB]  In  each  of  these  oases  the  lien  claim- 
ants relied  upon  a  constructive  completion 
of  the  contract  by  cessation  from  labor,  and 
it  was  held  that  where  a  contract  has  not . 
been  actually  completed,  but  there  was  a  con- 
structive completion  by  cessatioa  from  labor 


for  the  period  ot  80  days,  and  no  notice  of 
such  cessation  had  been  filed  by  the  owner 
with  the  office  of  the  county  recorder,  lien 
claimants  have  90  days  from  and  after  tbe 
expiration  of  the  80  days  of  cessation  from 
labor  within  which  to  file  their  liens.  In 
other  words,  in  such  case  lien  claimants  re- 
lying on  completlim  by  cessation  from  labor 
are,  like  those  relying  on  actual  completion, 
limited,  as  to  the  time  within  which  they 
may  file  their  liens,  where  the  owner  has 
failed  or  neglected  within  the  prescribed  peri- 
od to  file  with  the  county  recorder  a  notice 
of  the  cessation  from  labor,  to  90  days  from 
the  time  that  there  has  been  a  completion  by 
cessation  from  labor  {30  days  from  and  after 
the  time  of  sudi  cessation)  wlthfn  which  to 
file  their  Il^s,  or  120  days  from  the  date  of 
the  cessation  from  labor.  But,  in  this  case, 
there  was  an  actual  completion,  and  the  rule 
as  to  tbe  120  days'  period  can  have  no  appli- 
cation where  there  Is  an  actual  completion. 
The  statnte  plainly  provides  that  all  clalmn 
of  Hen  must  be  filed  within  90  days  after  the 
completion  of  any  building,  Improvement, 
etc.,  and,  as  a  matter  of  fact,  that  provision, 
as  above  suggested,  applies,  not  only  to  cases 
of  actual  completion  but  also  to  those  of  con- 
structive completion,  including  completion 
by  cessation  from  labor,  for  In  the  lattM 
case,  as  Is  obvious,  there  is  no  completi<Mi  un- 
til there  has  been  a  cessation  from  labor  for 
the  period  of  30  days,  from  and  after  which 
time  the  lien  claimant  has,  by  virtue  of  the 
estoppel  arising  against  the  owner  upon  his 
failure  to  file  with  the  county  recorder  notice 
of  the  cessation  from  labor  90  days  within 
which  to  file  his  lien. 

[7]  Counsel  for  the  respondents  state  In 
their  brief  that  the  appellants  claim,  for  the 
first  time  on  this  appeal,  that  there  was  a 
constructive  completion  of  the  contract 
through  occupation  and  use  of  the  building 
by  the  owner.  But  counsel  for .  appellants 
make  no  such  contention  here.  Indeed,  in 
their  docdng  brl^  ihey  poeltlTely  declare 
that  then  Is  no  ground  afforded  Irr  the  rec- 
ord for  any  such  claim,  and  In  this  tbey  are 
clearly  right.  The  owner  never  ceased  occu- 
pying the  building  at  any  time  pending  the 
reconstruction  or  alteration  thereof,  except 
during  the  brief  time  the  building  was  in  the' 
course  of  removal  from  Eleventh  and  O 
streets  to  Twenty-Fourth  and  h  streets  In 
Sacramento.  The  lien  claimants  here  involv- 
ed did  all  their  worii  SLtter  the  occupation  or 
use  by  the  owner  took  place,  or  while  the 
owner  was  occupying  and  using  the  building. 
This,  quite  clearly,  is  not  such  an  occupatiou 
or  use  as  raises  a  conclusive  presumption  of 
completion  under  the  statute.  Orlandl  v. 
Gray,  125  CaL  372,  374,  58  Pac  15;  Boscus 
V.  Waldmann.  31  CaL  Appu  245,  25B.  160  Pac 
180. 

[B-10]  It  Is  lastly  contended  that,  because 
tbe  materials  and  the  labor  were  fttrojpbed 
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with  the  knowledge  and  consent  of  Wright, 
an  implied  contract  arose  between  the  claim- 
ants and  Wright,  and  that,  ha?lng  rec^ved 
the  benefit  of  the  labor  performed  and  the 
materials  furnished.  Wright  ought  In  equity 
and  good  consdaice  to  be  held  to  be  person- 
ally Ual>le  and  compelled  to  pay  ti\e  appel- 
lants their  claims.  There  are  two  answers 
to  this  proposition,  tIz.: 

(1)  As  the  court  foond,  upon  sufficient 
evidence,  to  be  true,  the  materials  and  labor 
were  furnished  to  Williams,  the  contractor, 
and,  as  is  necessarily  implied  from  that  flnd- 
ing,  the  materials  and  the  labor  were  not  fur- 
nished to  Wright  In  other  words,  there  was 
□o  contract,  either  express  or  implied,  be- 
tween the  materialm^i  and  the  laborers  and 
the  owner.  There  was,  therefore,  no  privity 
of  contract  between  the  defendant  Wright 
and  the  several  lien  claimants.  Obviously, 
to  sustain  an  action  against  Wright,  It  must 
be  upon  the  theory  th&t  he  is  personally  li- 
able, and  to  render  him  personally  liable, 
there  must  be  shown  to  exist  a  contract,  ex- 
press or  implied,  or  a  contractual  privity,  be- 
tween  him  and  those  dalmlng  Hen. 

(2)  The  ccnnplalnts.  In  neither  counts 
thereof,  Bubmit  any  Issue  as  to  the  reasonable 
value  of  the  labor  and  the  materials  In  the 
form  of  a  common  count.  It  la  true  that  the 
complaints  are  In  two  counts,  but  In  both  It 
Is  allied  that  the  labor  bestowed  upon  and 
the  materials  furnished  for  the  building  were 
BO  bestowed  and  furnished  in  pursuance  of 
the  contract  between  the  contractor  and  the 
owner  and  were  bestowed  and  furnished  at 
the  instance  of  the  contractor.  There  is  no 
all^ttcm  In  either  count  of  the  complaints 
that  the  materials  were  fn  ml  shed  for  and  the 
labor  done  on  the  building  at  the  direct  In- 
stance ot  Frank  B.  Wri^t,  the  owner,  or 
at  his  instance  at  all.  There  la,  In  abort,  no 
attonpt  to  rely  upon  a  common  count  In  the 
form  of  a  quantum  meruit  While  the  sec- 
ond count  In  eadi  of  the  complaints  alleges 
that  the  materials  and  the  labor  were  "of 
the  reasonable  value  of'  the  respective 
amounts  of  the  several  daims,  the  right  to 
the  enforcement  of  the  payment  of  said 
claims  Is  expressly  and  primarily  based 
upon  the  omtract  between  Williams  and 
Wright  and  up<m  the  theory  that  said  mate- 
rials and  labor  were  furnished  and  bestowed 
at  the  instance  oi  WllUams,  the  contractor. 

.  The  case  of  S.  a  U  Co.  v.  Schmltt,  74  Cal. 
625,  626,  16  Pac.  516,  was  decided  when  sec- 
tion 1188  of  the  Code  of  Civil  Procedure  pro- 
vided that  all  contracts  for  work  on  buildings 
or  other  improvements,  where  the  amount 
agreed  to  be  paid  thereunder  exceeded  $1,000, 
should  be  In  writing  and  filed  by  the  owner  in 
the  office  of  the  county  recorder,  in  default  of 
which  the  contract  became  wholly  void,  and 
no  recovery  conld  be  had  ttiereon,  and  that 
In  that  case  the  work  d<me  and  the  materials 
furnished  thereunder  were  to  be  deemed 


to  have  been  done  and  furnished  at  the  pez^ 
sonal  Instance  of  the  owner,  and  that  labor- 
ers, mechanics,  and  materialmen  doing  work 
thereon  and  furnishing  materials  therefor 
should  hare  a  lien  for  the  value  thereof.  An- 
swering the  argument  made  in  that  case  that* 
notwithstanding  that  no  liens  were  filed  for 
the  enforcement  of  the  plaintiff's  claim  for 
furnishing  materials  for  a  building  construct- 
ed for  the  owner  by  a  contractor,  a  personal 
judgment  for  the  value  of  the  materials 
should  be  entered  and  enforced  against  the 
owner,  the  Supreme  Court  said: 

"It  is  daimed,  although  no  lien  exists  on  the 
building  as  to  the  contractor,  and  those  who 
may  claim  mder  him,  and  none  as  to  the  ma- 
terialman, that  nevertheless,  according  to  aeC' 
Hon  118S,  Code  of  CivO  Procodare,  the  plain- 
tiff ought  to  have  had  a  persooal  Judgmont 
against  Schmltt,  with  whom  he  never  had  any 
contract  to  famish  the  buUding  materials. 
•  •  •  Wfl  cannot  agree  with  the  appellant  in 
a  case  where  neither  the  contractor  nor  the 
materialman  has  filed  any  lien,  such  as  is  giv- 
en them  by  statute,  that  nnder  the  section, 
supra,  a  personal  judgment  for  the  value  of 
the  materials  fami^ed  may  be  had  against 
the  owner  of  the  boildinib  who  did  not  purchase 
them,  and  who  was  under  no  contract  with  the 
materialmen,  either  express  or  Implied,  to  pay 
for  them." 

Se^  also,  Davles-Henderson  L.  Oa  v.  Oott* 
schalk.  81  OaL  641.  647,  22  Pac  800;  Efrst 
National  Bank  v.  Perrls,  lOT  Gal.  S6,  64.  40 
Pa&  46;  Ifardiant  v.  Hayes,  120  Oat  187, 
139,  S2  Pac.  154. 

The  cases  relied  upon  by  appellants  as  sup- 
porting their  position  that  they  are  entitled 
to  a  personal  Judgment  against  the  owner  of 
the  building  are  Casta gnino  v.  Balletta,  82 
CaL  250,  28  Pa&  127,  Acme  LunUier  Co.  t. 
Weasllng,  18  CaL  App.  406, 126  Pac.  167,  and 
Oentie  v.  Brttton,  168  OaL  828,  111  Pa&  9. 
But  the  decisions  In  those  cases  proceed  up< 
on  a  very  much  different  state  ot  facts  frcmi 
that  with  which  we  are  confronted  in  this 
case. 

In  Oastagnlno  v.  Balletta  the  action  was 
by  th%  contractor  against  the  owner,  betwem 
whom  and  the  former  a  contract  had  been 
entered  into  for  the  construction  of  certain 
buildings.  The  complaint  declared  npon  two 
counts,  one  being  for  the  foreclosure  of  a 
mechanic's  lien,  and  the  other  in  Indebitatus 
assumpsit,  or  a  common  count,  founded  upon 
the  proposition  that  the  original  omtract  had 
been  departed  from  In  material  reqtects  in 
the  construction  of  the  buildings,  That  Is 
not  this  case. 

In  Acme  Lumber  Go.  v.  Wessllng  the  ac- 
tion was  for  the  foreclosure  of  a  lien  for 
work  done  under  an  oral,  and  consequentiy 
an  unrecorded,  contract  between  the  contrac- 
tor and  a  tenant  In  jwssesslon  of  the  real 
property  upon  which  the  Improvement  was 
made.  It  was  nude  to  appear  that  the  own- 
er had  knowledge  of  the  Improvement  being 
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made  on  his  premises,  bat  tbat  he  failed  to 
file  the  notice  of  noDresponslbUity  prescribed 
by  section  1192  of  the  Code  of  Civil  Proce- 
dure, and  It  was  therefore  held  that,  by  vir- 
tue of  the  terms  of  said  section,  it  was  to  be 
presumed  that  the  improvement  was  con- 
structed or  made  at  the  instance  of  the  own- 
er of  the  premises,  and  said  premises  were 
subject  to  the  Hen  filed  for  the  materials  and 
labor  nsed  in  the  work  of  Improvement.  Bat 
it  is  claimed  or  intimated  that  In  that  case 
the  complaint  proceeded  upon  a  quantum 
meruit  against  the  owner  of  the  premises 
and  tbat  the  appellate  court  held  tbat  it  was 
proper  to  do  so.  Bat,  even  so,  that  case  la 
not  in  point  here,  for  the  reason  ttiat  between 
the  plaintiff  therein,  who  was  the  assignor 
of  the  contractor,  and  the  owner,  there  exist- 
ed a  privity  of  contract,  created  by  the  terms 
of  section  1192. 

Oentle  v.  Brltton  is  another  case  where 
section  1192  was  applied,  the  improvement 
having  been  made  under  a  contract  between 
the  contractor  and  a  party  not  the  real  own- 
er of  the  premises  upon  which  the  improve- 
ment was  made.  The  conditions  pointed  out 
by  said  section  1192  to  render  the  premises 
subject  to  a  11^  for  the  labor  and  materials 
used  In  the  improvement  were  fonnd  to  ex- 
ist in  tliat  case;  hence  an  egaitable  lien  was 
created  on  the  premises  to  secure  the  pay- 
ment of  the  value  of  the  labor  and  material^ 
It  Is  obvious  that  section  1192  has  no  appli- 
cation to  the  facts  of  this  case. 

We  have  been  shown  no  reason  for  dl8turt>- 
ing  the  judgment,  and  It  will  therefore  stand 
afOmied. 

We  ooBcnr:  OHIPUAN,  P.  J.;  BTTB- 
NBTT,  J. 

On  Petition  for  Rehearing. 

HART.  J.  Appellants  have  filed  a  petl- 
tl<u  for  rehearing,  in  which  several  points 
are  raised.  The  first  one  la  that  the  contract 
in  qoestitm  was  an  entire  and  not  a  divisible 
one;  The  contract  was  made  by  Wright,  the 
owner,  with  Williams,  the  contractor,  and 
provided  for  the  erection  of  a  six-flat  Inilid- 
ing  upon  a  lot  at  £Jleventh  and  O  streets, 
in  the  dty  of  Sacramento,  for  the  considera- 
tion of  99,500;  Said  contract  also  ccoitained 
the  following  provision: 

"It  Is  hereby  agreed  that  in  consideration  of 
receiving  the  above  contract,  the  party  of  sec- 
ond part  will  famish  plans,  and  superintend 
the  moving  and  erection  of  flats  under  present 
honae,  the  location  to  be  Twenty-Third  and  L 
•treeta,  witlunit  commlaslMi  or  consideration; 
it  being  andmtood  that  this  work  is  to  be  done 
at  ebsolate  cost  to  the  owner.  The  cost  of  re- 
modeling not  to  exceed  $1,800,  and  moving  not 
to  exceed  $125.  He  will  also  agree  to  superln* 
tend  erection  of  garages  and  other  work  on 
lot  which  owner  may  desire  under  above  con- 
ditions." 


The  spedflc  point  made  is  thfit  the  work 
on  the  O  street  property  was  not  completed 
until  June  4  or  June  12,  1915,  which  Is  "the 
true  date  from  which  the  tolling  of  the  limita- 
tion of  time  within  which  Hens  may  be  filed 
is  to  be  computed,"  and  not  May  12,  1015, 
the  date  of  the  completion  of  the  work  on  the 
L  street  property. 

[11,12]  In  neither  appellant's  opening  brief 
nor  in  his  reply  brief  is  there  one  word  con- 
cerning the  Eleventh  and  O  streets  property. 
Indeed  there  seems  from  the  record  not  to 
be  any  occasion  for  referring  to  that  prop- 
erty, because  there  is  nothing  in  the  plead- 
ings, nothing  in  the  findings,  nothing  in  the 
evidence,  and  nothing  in  the  Judgment  hav- 
ing any  reference  to  the  O  street  property, 
except  incidentally  it  is  mentioned  by  one 
of  the  witnesses.  The  liens  were  all  filed 
against  the  Twenty-Third  and  L  streets  prop- 
erty, and  there  was  no  Issue  In  the  case  re- 
garding the  O  street  property.  If  qa^tlons 
can  be  raised  for  the  first  time  In  the  peti- 
tion for  rehearing,  there  would  never  be  an 
end  to  litigation.  It  has  in  many  cases  t>een 
held  that,  where  a  case  bae  been  decided,  a 
new  point  raised  in  appellant's  reply  brief, 
or  In  the  petition  for  rehearing,  will  not  be 
considered.  Bnena  Vista  OU  Oa  t.  Park 
Bank  of  Los  Angeles,  180  Pac.  12;  C^p  v. 
Boyd,  1S2  Pac.  60;  Hlbemla  Sar.  A  Loan 
Soc  T.  Famham.  153  Oal.  678.  96  Pac.  0, 
126  Am.  St.  R^  129;  Flores  T.  Stme,  21 
CaL  App.  lOS,  131  Pa&  848,  801.  852.  How- 
ever, in  this  case,  we  will  consider  the  point 

In  13  C.  J.  p.  563,  It  Is  said: 

"If  the  consideration  is  single,  the  contract 
is  entire,  but  if  the  consideration  is  either  ex- 
pressly or  by  necessary  implication  apportion- 
ed, the  contract  will  be  regarded  as  severable. 
*  *  *  Where  the  portion  of  tiie  contract  to 
be  performed  by  one  part?  conwrta  of  several 
and  distinct  items,  and  tba  price  to  be  paid  is 
apportioned  to  each  item  according  to  the  value 
thereof  and  not  as  one  unit  in  a  whole  or  in 
a  part  of  a  round  sum,  the  contract  irill  ordi- 
narily be  regarded  as  sev^ble." 

In  Elliott  on  Contracts  (volume  4,  i  8667) 
ItUaaid: 

"A  bidldlng,  cODstrnetioD,  or  working  eon- 
tract  is  entire,  and  not  divisible,  where  It  is 
for  an  entire  stractore  for  a  stated  compensa- 
tion. *  *  *  If  the  price  la  apportioned 
among  the  several  Itons,  or  to  the  different 
parts  of  one  item,  the  contract  will  generally 
be  constraed  as  severable, " 

In  the  case  at  bar  "the  price  was  appw- 
tioned  to  each  Item  according  to  the  value 
thereof,  and  not  as  one  unit."  and  we  bold 
that  the  contract  was  not  an  entire  ons^  tmt 
was  severable. 

As  to  the  rmalnlng  points  raised  In  the 
petition,  that  '^rovisiona  as  to  trivial  im- 
perfections were  designed  merely  to  prevent 
premature  filing  ol  Uens^"  and  ttiat  **sli|^ 
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wo  A  after  mbttanttal  completion,  done  at 
regnest  or  with  consent  of  owner  or  sub- 
contractor, extends  time  for  flUng  liens," 
we  are  eattofled  with  wbat  Is  said  In  tbe 
main  opinion. 
The  petition  for  a  rdwaring  wffl  be  denied- 


We  ooncnr:  omPMAN,  P.  J.;  BUBNEIT, 


J. 


(48  Cftl.  App.  180) 

NEZIK  V.  COLE  et  at    (Olv.  8018.) 

(District  Court  of  Appeal.  First  District,  Di- 
TisioB  ,1,  Galffonia.   Sept  8,  1919.) 

L  Apfui,  and  DBon  ^s»STSO.}—NxcEssrrt 

or    BOND    ON    APPEAL    BT  ALTBBNATXVK 

METHOD. 

The  new  and  alternative  metliod  of  taking 
appeals,  proTided  by  Code  Civ.  Proc.  |  941a, 
941b,  and  941c,  enacted  in  1907,  dispenses  with 
the  necessity  of  an  ondertaltlng  on  appeal,  and 
the  fact  that  a  bill  of  exceptions  la  prepared 
in  place  of  tiie  repwter's  transcript  authorised 
by  section  968a  bas  no  bearins  on  the  qnea- 
tion;  tbe  latter  sectlfm  havinr  to  do  with  the 
preparation  of  the  record  on  appeaL 

2.  Appbaz,  and  kbbob  ♦s»e07(l)— Making  vf 

or  BECOBD. 

An  appeal  having  been  properly  taken  In 
ewapliance  with  either  the  old  or  tiie  altttnattre 
method,  the  record  may  be  made  np  Jn  any 

way  permitted  by  the  Code. 

3.  COBPOBATIOITB  ^594— DraSOttmoN  AT  BX- 
PIBATION  OF  TEBH  09*  BXIBTBNOl. 

A  «>rp<a«tlon  is  disst^Ted  at  the  ezpiratl<m 
id  die  term  of  its  corporate  exfatenosk 

4.  COBPOBATIONS  «=»B04— PoWBB  TO  BHOBTEN 
TKBM  OP  EZI8TBNCB. 

A  company  had  power  to  shorten  the  term 
of  its  corporate  existence  by  an  amendment  to 
its  articles  of  incorporation  even  if  the  re- 
sult of  such  abbreviation  amonnted  to  an  almost 
immediate  dissolntion. 

5.  ABATEHBNT  AND  BETITAI.  «=»89— CONTIN- 
TTANOE  OP  ACnON  AGAINST  BBPBEBERTATITB 

OP  DIBSOLTED  COBPOBATION. 

If  Code  CiT.  Proc.  |  88S,  providing  that  an 
action  does  not  abate  at  the  death  or  disability 
of  a  party  if  the  cause  of  action  survives,  Is 
applicable  to  the.  case  of  a  corporation  on  dis- 
solution, it  does  not  authorize  tbe  continuance 
of  tiie  action  against  the  cOTporation  itself,  but 
allows  the  action  to  be  continued  only  against 
the  representative  or  iueeessor  Jn  Intweat, 
bnmght  in  on  motion. 

6.  ABATBUENT  AND  BETITAL  <S=>39— CONTIN- 
UANCE OP  ACTION  AQAIHST  COBPOBATION  IN 
NAia  OP  BBPBB8BNTATXVB8  APTBB  DIBSOLV- 
TJON. 

Denote  CiT.  Code,  i  4100,  where  a  corpOTa~ 
tlon  was  disserved,  dortais  action  against  It  by 
expiration  of  the  term  til  Its  existence,  it  was 
necessary,  for  the  action  to  oontinne  at  all, 
that  the  company's  successors  or  representa- 
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ttrea  vnder  aeetkm  40O  be  properly  brought  In 
on  motion  as  defUidanti^  aa  provided  in  Code 
Civ.  Proe.  1 88S. 

T.  CORPOBATIONB  <a»680(%>— YOID  PBOCBSD- 
IN08  IN  ACTION  AGAINST  ABTEB  DISSOLU- 
TION. 

After  a  corporation  was  ^ssolTed  by  ex- 
j^tion  of  tiie  term  of  ito  existence,  filing  of 
demurrers  and  answer  In  its  name  and  on  its 
behalf  in  an  action  pending  against  it  were 
nullities,  as  tbe  company  could  no  longer  be 
served  with  process,  could  not  appear,  and  could 
not  itself  admit  anything,  or  anthorise  any  one 
else  to  do  so  for  it.  . 

8.  GOBPOBAIXONB  *a9680(S)  ~  PbOOESS  ZNEP- 
nCTZTX  A>  TO  OOltPANT  ATTBB  TTS  DISSOLU- 
TION PENDING  ACTION  AGAINST  IT. 

After  a  corporation  was  dissolved  by  ex- 
piration of  the  term  of  its  existence,  any  serv- 
ice, on  conned  previously  authorised  to  repre- 
sent it  in  a  pending  action,  of  plaintitTs  notice 
of  motion  to  file  an  amended  and  supplemental 
complaint,  and  the  notice  that  sndi  pleading  bad 
been  filed,  and  of  tbe  time  granted  the  com- 
pany's directors,  substitoted  aa  its  trustees, 
within  whidk  to  plead  Iheretts  were  not  etfect- 
nal  so  far  as  any  Interest  of  defendant  company 
was  conoenwd. 

9.  Abatbhent  and  bbtxtaIi  *=»S9 — Substi- 
tution OP  DIBBOTOB8  AB  TBUBTBEB  ON  DISSO- 
LUTION OP  COBPOBATION  BT  BZPIBATXON  OP 
lEBH. 

After  a  corporation,  pending  action  against 
it,  had  become  dissotved  by  exidration  of  the 
term  of  Its  existence,  if  plaintiff  intended  to  se- 
cure any  Judgment  enforceable  against  the  com- 
pany's directors  as  its  trustees,  be  should  have 
had  them  substituted  as  parties  in  place  of  tbe 
company,  onder  Code  Civ.  Proc  i  88&. 

10;  PABrnW  <S»ei'-SUflOTITUT10N  OP  PABTT 
BT  OBDEB  OP  COUBT  NOT  AMBHDHEHT. 

Tlie  substitution  of  one  party  for  another 
by  order  of  court  is  not  such  an  amendment  of 
a  pleading  aa  b  required  to  be  made  on  no- 
tice or  to  be  expressed,  otherwise  than  to  be 
entered  in  the  minntee  ^  the  court. 

U.  Pasties  «s»61  —  Auehduert  op  gox- 

PLAIHT  SUBBTirunNG  DIBBCIOBS  AS  DBIXND- 
ANTS  ATIEB  DISSOLUTION. 

In  action  against  cor^io  radon  pending  which 
company  was  dissolved  by  expiration  oi  term 
of  existence,  notice  of  motion  for  permission  to 
file  an  amended  and  supplemental  complaint 
substituting  the  company's  directors,  as  trustees, 
and  the  order  directing  that  the  proposed  amend- 
ed complaint  be  filed  and  made  of  record,  further 
directing  ttmt  tiie  new  defendants  named  in  tbe 
amended  complaint  have  20  days  In  which  to 
plead,  Mid  a  substantial  compliance  with  Coda 
Civ.  Proc.  I  88S,  operating  to  bring  about  tiie 
substitution  as  defendants  of  the  directors  as 
trustees  for  the  defunct  company. 

12.  Pabtibs  «=>63— Notice  to  bubhtitutbd 

PABTT. 

One  sabsdtnted  in  a  eaoae  must  be  duly 
notified  of  the  fact  of  bis  having  been  made  a 
party  before  he  can  tie  affiected  by  notices  w 
procsedings  in  the  action. 


>For  etbsr  csm  mm  saiaa  to^  and  KBT-NUUBBB  ta  all  Ker-Numb«rea  DlgwU  and  ladexas 
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1^.  JuoomiT  «s»17(l)  —  TuDounr  bt  tm- 

rAtTLT  VOID  AOAINBT  BUBSTmiTED  DEFEND- 
ANTS NOT  SEBVKD, 

Default  Judgment  against  the  individnal  de- 
fendants  in  an  action  againat  a  corporation 
which  was  dissolved  pending  action  hj  expira- 
tion of  the  term  of  its  existence,  the  action  b«- 
ing  continoed  by  amendment  against  the  com- 
pany's directors  as  Itai  trustees,  Jn  die  absuice 
of  serrlee  npoo  or  authorised  appearance  by  or 
otf  behalf  of  tbe  Individual  defendants,  was 
nnanfliorised  and  vcdd. 

Anieal  from  Superior  Court,  Inyo  Ooimty ; 
Wm.  D.  Detay,  Judge. 

Action  by  John  Nezik  against  Walter  D. 
Cole  and  others.  Judgment  for  plaintiff,  and 
defwdants  appeal.  Reversed,  and  cause  re- 
manded, wltb  directions. 

Thomas,  Beedy  ft  Lanagan,  of  San  Fran- 
dsco,  for  appellants. 

Edmon  G.  Bennett,  of  Los  Angeles,  Cbas. 
B.  Barrett,  of  Las  Vegas,  Nev.,  and  Piatt  ft 
Sonford,  of  Carson  City,  Nev^  for  jeq^ond- 
eat. 

WASTE,  P.  J.  Appeal  from  a  jadgmoit, 
entered  after  default,  awarding  damages  In 
the  sum  of  $17,688  for  personal  Injuries. 

Within  the  time  when  an  appeal  may  be 
taken  appellants  filed  with  the  clerk  of  the 
court  In  which  the  Judgmoit  was  entered  a 
notice  stating  the  appeal  from  the  same  and 
served  a  similar  notice  on  the  attorneys  for 
the  adverse  party.  They  did  not,  however, 
within  five  days  after  service  of  the  notice 
of  appeal,  flle  the  undertaking,  or,  In  lieu 
thereof,  make  the  deposit  of  money  with  the 
clerk  as  required  by  sections  940  and  941  of 
the  Code  of  Civil  Procedure,  and  no  waiver 
of  the  same  was  ever  made  or  filed.  Neither 
did  appellants,  in  lieu  of  preparing  and  set- 
tling a  blU  of  exceptions,  pursuant  to  the 
provisions  of  section  650  of  the  same  Code, 
flle  with  the  clerk  the  notice  required  by 
section  968a  thereof,  requesting  that  a  tran- 
script of  the  iwoceedlngs  be  made  ap  and 
prepared. 

On  the  contrary  Appellants  caused  to  be 
duly  ivepared  and  settled  a  bill  of  ezcep- 
tions,  ccntalnlng  the  usual  stat^ent  of  the 
matters  occurring  at  the  trial.  Respondent 
moves  to  dismiss  t3ie  appeal  upon  the  ground 
that  no  cndertaklng  on  appeal  having  been 
given  or  deposit  in  lieu  thereof  made,  this 
court  baa  no  jurisdiction  of  the  cause,  for 
the  reason  that  no  appeal  has  hem  perfected 
in  the  manner  or  form  prescribed  by  taw. 

[1,9]  The  motion  is  without  merit  The 
new  and  alternative  method  of  taking  ai>- 
peala  provided  by  sections  941a,  941b,  and 
941c  of  the  Code  of  Civil  Procedure,  enacted 
in  1907,  dispenses  with  the  necessity  of  an 
undertaking.  Estate  of  McPhee,  164  CaL 
886,  97  Pac.  878;  Mitchell  v.  California  S.  S. 
Co.,  154  CaJ.  781,  99  Pac.  202 ;  Union  CoUec- 


tlon  Co.  T.  OUver,  102  OsL  7BBL 124  Pac.  435; 
Title  Ins.,  etc,  Ca  t.  CaL  Dev.  Co..  168  CaL 
897*  402,  148  Paa  728.  Section  941b  pro- 
vides that  the  notice  of  appeal  when  filed 
"shall  wiQumt  further  acuon  on  the  part  of 
the  appelant  transfer  the  cause  for  dedstm 
and  determination  to  tile  blgher  court." 
"That  this  aK»eal  was  perfected  under  the 
new  method  there  can  be  no  questitHi.  Appel- 
lant flled  Us  BoOee,  and  that  was  all  that 
was  required  to  perfect  it**  HitdieU  t. 
California,  etc,  S.  S.  Co.,  supra.  The  fact 
Uiat  a  UU  of  exceptions  was  pre^red  in 
Idace  of  the  reporter's  transcript  autliorlzed 
by  secUcm  968a  has  no  bearing  upon  the  quea- 
tfam.  The  latter  section  has  to  do  with  the 
preparattoi  of  the  record  on  appeaL  An  ai>* 
peal  liavlng  been  properly  taken  In  compli- 
ance with  either  tlie  old  or  the  alternative 
method,  the  record  may  be  made  up  in  any 
way  permitted  liy  the  Code.  Lang  UUey  ft 
Thurston.  161  CaL  295,  119  Pac.  300;  Unkoi 
GoUectitm  Ga  t.  Oliver,  supra. 

The  motion  to  dismiss  die  appeal  is  denied. 

The  original  complaint  In  this  action  was 
filed  July  8,  1914,  against  the  Padflc  Coast 
Borax  Company,  then  a  corporatitm,  incorpo- 
rated for  a  period  of  60  years  from  and  after 
July  6,  1012.  It  was  alleged  tliat  plaintiff 
had  suffered  severe  pOTStmal  injuries  by  rea- 
son of  the  negligence  of  dtfendant  In  falling 
on  two  Borate  occasions  to  furnish  him  a 
safe  place  In  whldi  to  work.  After  obtaining 
time  by  stipulation  within  which  to  plead,  on 
September  18,  1014,  counsel,  who  later  spe- 
cially appeared  In  the  action  for  appellants, 
flled  a  general  and  Q)eclflc  demurrer,  pur- 
porting to  be  Interposed  on  behalf  of  the 
borax  company.  At  the  hearing  on  demurrer 
the  same  counsel  orally  suggested  to  the  .trial 
court  that  the  corporation  defendant  had 
ceas^  to  exist,  and  moved  for  a  dismissal 
of  the  action,  which  was  d«iled.  The  de- 
murrer was  overruled  and  an  answer  was 
filed  on  April  26,  1915.  ' 

From  the  answer  It  appeared  that  on  Sep- 
tember 8,  1914,  which  date  was  prior  to  the 
appearance  of  the  company  In  the  action  by 
proceedings  duly  taken  to  that  end,  the  cor- 
poration bad  amended  Its  articles  by  dinng- 
Ing  the  term  for  which  It  was  to  exist  from 
50  years  to  2  years,  2  months  and  7  days 
from  and  after  the  date  of  its  Incorporation. 
In  other  words,  the  life  of  the  company  had 
expired  on  September  12, 1914.  6  days  before 
the  demurrer  purporting  to  be  on  its  behalf 
was  filed  In  this  action. 

After  the  service  of  notice  thereof  by  plain- 
tiff on  the  attorneys  who  first  made  the  pur- 
ported appearance  In  the  action  on  behalf 
of  the  borax  company,  the  court  granted 
permission  to  plaintiff  to  file  an  amended  and 
supplemental  complaint,  naming  as  defend- 
ants the  appellants,  who  were  alleged  to  be 
the  directors  of  tiie  Pacific  Coast  Borax  Oun- 
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pany  prior  to  and  at  tbe  time  It  ceased  to 
ezfBt  as  a  corporatloD.  Tbe  amended  and 
snpplemoital  complaint  set  forth  tbe  orig- 
inal causes  of  action,  the  facts  relating  to  tbe 
termination  of  tbe  life  of  tbe  corporation, 
and  tbat  the  directors  thereof  (appellants) 
bad  thereby  become  Its  trustees,  with  full 
power  and  authority  to  settle  its  affairs. 
The  prayer  of  tbe  amended  and  supplemental 
complaint  was  for  recovery  "of  and  from  the 
said  defendants"  of  the  amount  claimed  as 
damages  by  reason  of  the  personal  injuries. 
Tbe  court  ordered  that  the  defendants  named 
therein  be  given  20  days  from  the  date  of 
service  of  a  copy  of  tbe  order  so  fixing  the 
time  (n  which  to  plead. 

No  summons  or  any  notice  that  the  appel- 
lants so  alleged  to  be  directors  of  the  Pacific 
Coast  Borax  Ck>mpany  prior  to  and  at  the 
time  it  ceased  to  ^ist  .had  been  made  de- 
fendants in  the  action  was  served  on  tbe  de- 
fendants, or  either  of  them,  or  upon  any 
attorney  of  record  otber  than  upon  the  attor- 
neys who  first  appeared  and  filed  tbe  de- 
murrer and  thereafter  tbe  answer  before  re- 
ferred to.  Except  In  tbe  same  manner,  no 
service  was  made  of  the  coarfs  order  fixing 
the  time  within  which  defendants  might 
plead  to  tbe  amended  and  supplemental  com- 
plaint 

The  defendants  not  appearing,  judgment 
by  default  was  entered  against  them  In  the 
amount  prayed  for.  Thereupon  tbe  defend- 
ants, specially  appearing  by  counsel  for  the 
purpose,  made  a  motion,  supported  by  affl- 
davltf:  of  merit  and  as  to  the  facts,  for  an 
order  setting  aside  the  default  judgment  and 
all  subsequent  proceedings.  The  motion  was 
based  on  the  facts,  substantially  set  forth 
herein,  and  the  further  fact  that  no  one  of 
the  defendants  was  a  director  of  the  borax 
company  at  the  time  It  ceased  to  exist.  No 
counter  showing  was  made  by  the  plaintiff. 
Tbe  court  denied  the  motion,  and  appellants 
bave  appealed  from  the  judgment 

[3-S1  A  corporatlob  is  disserved  af  the  ex- 
piration of  the  term  of  its  corporate  exist- 
ence. Kohl  V.  LUlenthal,  81  Cal.  378.  386. 
20  Fac.  401,  22  Pae.  689,  6  L.  R.  A.  520.  The 
Padflc  Coast  Borax  Company  had  power  to 
shorten  the  term  of  its  corporate  existence 
by  an  amendment  to  its  articles  of  incorpora- 
tion, even  if  the  practical  result  of  sucrh  ab- 
breviation amounted  to  almost  on  immediate 
dissolution.  Tognszzinl  v.  Jordan,  165  Cal. 
19,  130  Pac.  879,  Ann.  Cas.  19140,  655.  "It 
is  settled  beyond  goestion  that,  except  as 
othervrise  provided  by  statute,  tbe  effect  of 
the  dissolution  of  a  corporation  Is  to  termi- 
nate its  existence  as  a  legal  entity,  and  ren- 
der It  Incapable  of  suing  or  being  sued  as  a 
corporate  body,  or  In  Its  corporate  name.  It 
Is  dead,  and  can  no  more  be  proceeded 
against  as  an  existing  corporation  than 
could  a  natural  person  after  bis  death. 
There  Is  no  one  who  can  appear  or  act  for  It, 
and  all  actions  pending  against  it  are  abated, 


and  any  Judgment  attempted  to  be  given 
against  It  is  void."  Grossman  v.  Vlvlendn 
Water  Co..  150  Gal.  575,  680,  89  Pac.  335. 
337.  Where  there  is  no  statute  providing  for 
the  continuance  of  the  corporation  itself  aft- 
er dissolution,  for  tbe  purpose  of  settling  Its 
affairs,  provldon  Is  generally  made  for  the 
doing  of  this  by  others.  We  have  such  a  pro- 
vision In  this  state.  Section  400  of  the  Civil 
Code  provides: 

"Unless  other  persons  are  appointed  by  tbe 
court,  the  directors  or  managers  of  the  aCEaira 
of  a  corporation  at  the  time  of  its  dissolation 
are  trustees  of  the  creditors  and  stockholders  or 
members  of  Qie  corporation  dissolved,  and  have 
full  pawn  to  settle  the  alEsin  of  the  corpora- 
tion.* 

Before  the  Supreme  Court  was  called  upon 
to  construe  the  provision  of  tbe  act  of  tbe 
Legislature  relating  to  the  forfeiture  of 
charters  by  corporatlras  for  failure  to  pay 
license  taxes,  to  which  we  will  shortly  refer, 
section  400  was  held  to  be  applicable  in  all 
cases  of  dissolution,  whether  voluntary  or  in- 
voluntary. Havemeyer  v.  Superior  Court,  84 
Cal.  327,  365,  24  Pac.  121.  10  U  R.  A.  627,  18 
Am.  St  Rep.  192;  Grossman  v.  Vivlenda 
Water  Co.,  jniiwa.  Construing  that  section  in 
the  last^entioned  case,  the  court  said: 

"There  is  no  statute  of  this  state  tbat  aotiior- 
izes  the  commencement  or  contlnaance  of  an 
action  asainst  the  corporation  after  its  legal 
death.  We  have  no  statute  umilar  to  that  of 
several  states,  providing  that  in  the  event  of 
the  dissolution  of  a  corporation  its  existence 
shall  be  continoed  either  indefinitely  or  for  a 
specified  time  for  the  settlement  of  its  affairs. 
Statutes  similar  to  our  section  400  nf  the  Civil 
Code  above  quoted  do  not  have  the  effect  of  con- 
tinning  the  existence  of  the  corporation  as  cestui 
que  trust,  or  otherwise,  so  as  to  render  it  capa- 
ble of  defending  actions  in  its  corporate  name. 
Thompson  on  Corporations,  {  6730;  Clark  & 
Marshall  on  Private  Corporations,  §  333 ;  Stur- 
gis  V.  Vanderbllt,  73  N.  Y.  384.  If  section  385 
of  the  Code  of  Civil  Procedure,  providing  that 
an  action  does  not  abate  by  the  death  or  any 
disability  of  a  party,  if  the  cause  of  action  sur- 
vives, is  applicable  to  the  case  of  a  corporation, 
it  does  not  authorise  the  CKmtinuanoe  of  the  ac- 
tion against  the  corpcwation  Itself  but  allows 
the  action  to  be  ctmtinued  only  against  the  'rep- 
resentative or  successor  in  interest,'  brought 
In  on  motion.'*  HcColloch  t.  Norwood,  68  N. 
T.  562,  56& 

See,  also,  Judson  v.  Love.  85  Cal.  468. 

[6]  Respondent,  nevertheless,  contends  that 
tbe  lower  court,  baring  acquired  Jurisdiction 
over  tbe  defendant  and  the  subject-matter 
of  the  action  by  reason  of  the  service  of  sum- 
mons, continued  to  entertain  and  bold  such 
jgriadictlcm,  regardless  of  tbe  fact  that  sub- 
sequent to  such  Jurisdiction  attaching  the 
corporation  voluntarily  ceased  to  exist,  and 
that,  while  tbe  directors  might  properly  be 
substituted  as  parties  defendant,  sucb  sub- 
stitution was  not  essential  to  a  coutinuance 
of  tbe  action.   He  cites  three  cases  as  sup- 
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porting  this  proposition:  Lowe  et  a1.  v. 
Superior  Court  of  Los  Angeles  County,  166 
CaL  708, 134  Pac.  190, 192 ;  Brandon  v.  Ump- 
qna  Lumber  &  Timber  Co.,  166  Cal.  322.  136 
Paa  62 ;  Tumey  t.  Morrlssey,  22  Gal.  App. 
271,  134  Pac.  335.  An  Important  distinction 
must  be  made  in  the  consideration  of  these 
decisions.  Each  deals  with  facts  arising  un- 
der tbe  provisions  of  the  special  act  of  the 
Legislature  relating  to  tbe  payment  of  tbe 
license  tax  by  corporations  and  cases  of  for- 
feiture under  its  proTislons.  By  reference 
to  the  above  statute,  and  acta  amendatory 
thereof,  we  find  that  the  provision  of  section 
10a,  Act  Extra  Sess.  1906,  p.  25,  as  amended 
by  section  2,  Act  1907  (Stats.  1007,  pp.  746, 
747),  so  strongly  relied  on  by  respondent.  Is 
restricted  by  tbe  title  of  tbe  act  to  "making 
provision  for  settling  the  affairs  of  corpora- 
tions where  said  tax  has  not  been  paid," 
and  by  the  language  of  tbe  provlalmi  Itself  to 
"cases  of  forfeiture  uniet  the  provisions  of 
this  act" 

As  we  read  Oie  cases  relied  on  by  respond- 
ent, they  merely  determine  that,  since  the 
amendment  of  1907  to  the  act  in  question,  an 
action  pending  against  a  corporation  which 
has  forf^ted  Its  charter  by  reason  of  failure 
to  pay  Its  license  tax  shall  not  abate  by  rea- 
son of  tbe  forfeiture,  but  may  be  ctHitinaed 
and  prosecated  or  dtitended  In  tbe  corporate 
name,  tbe  control  and  management  of  tbe  ac- 
tion, so  far  as  the  corporate  Interests  are 
oobcemed,  being  in  the  directors  or  man- 
agers In  offlee  at  the  time  of  ttie  fbrfelture, 
they  being  tbe  trastees  of  the  oorporaOon,  its 
stockholders  or  monbers.  Brandon  v.  Ump- 
qua  Lumber  Ga,  supra.  We  find  nothing  in 
any  of  said  dedrioas,  read  in  connection  wltb 
the  statute  under '  which  the  cases  arose, 
which  may  pn^rly  be  said  to  remove  tbia 
case,  and  cases  like  It,  from  the  operatitm  of 
the  wen-establUhed  general  principles  so 
succinctly  stated  In  the  auOioritles  from 
which  we  have  quoted.  As  was  so  well 
pointed  out  by  the  Chief  Justice  In  the  Cross- 
man  Case,  supra,  section  400  of  the  Civil 
Code,  already  quoted,  does  not  have  the  effect 
of  continuing  the  existence  of  a  corporation 
after  dissolution  so  as  to  render  it  capable 
of  defending  actions  In  Its  corporate  name. 
It  was  therefore  necessary  that  if  the  action 
could  continue  at  all  its  successors  or  repre- 
smtatlves^  under  secUon  400,  be  properly 
brought  in  on  motion,  as  provided  In  section 
385  of  the  Code  of  Civil  Procedure. 

[7,  8]  Assuming  tbe  correctness  of  tbe  re- 
cital in  the  Judgment  in  this  case,  that  the 
Padflc  Coast  Borax  Company  was  regularly 
served  with  process,  the  filing  of  the  demur- 
rers and  answer  In  Its  name,  and  purporting 
to  be  in  its  behalf,  was  a  nullity.  So  far  as 
the  dead  corporati<»i  itself  was  concerned 
there  could  be  no  admission  or  estoppeL  It 
could  no  longer  be  served  with  process,  could 
not  v/peat,  could  not  itsdf  admit  anything 


nor  authorize  any  one  else  to  do  so  for  It.  It 
was  legally  dead-  Grossman  t.  Viviraida  Wa- 
ter Co.,  supra.  The  acti<m  of  counsel,  who 
may  have  bad  authority  to  represent  the  de- 
fendant company  prior  to  the  termination  of 
the  period  of  its  legal  existence,  could  hot, 
so  far  as  that  party  was  concerned,  vitalize 
any  proceedings  taken  In  tbe  abated  action 
after  the  corporation  ceased  to  exist.  Any 
subsequent  service  on  them  by  the  plaintiff 
of  the  notice  of  motion  to  file  tbe  amended 
and  Bupplemental  complaint,  the  notice  that 
such  pleading  bad  been  filed,  and  of  the  time 
granted  the  substttnted  defendants  within 
which  to  plead  thereto,  was  not  effectnal,  so 
far  as  any  Interest  of  the  defunct  corpora- 
tion was  concerned.  Delter  v.  Klser,  158  Cal. 
259,  262,  110  Pac  921;  Bell  T.  San  Francisco 
Savings  Union,  153  CaL  64,  69.  94  Pac.  225; 
Pedlar  v.  Stroud,  116  Cal.  462,  48  Pac.  371. 

[I]  TJnloss,  therefore,  it  can  be  shown  that 
some  other  course  was  followed,  the  result 
of  which  was  to  properly  bring  the  appellants 
into  the  action,  after  which,  by  due  service 
or  voluntary  appearance,  they  were  subject- 
ed to  the  jurisdiction  of  the  court,  the  r&* 
spondent  will  have  failed  to  maintain  hla 
position  here.  From  the  very  nature  of  things 
tbe  dissolution  m  deatli  ot  the  defendant, 
like  tbe  death  ct  any  other  party  to  a  pend- 
ing addon,  could  only  be  brouglit  to  the  at- 
trition of  the  court  on  pnver  suggestion 
made  by  some  one  other  than  the  defunct 
c(wporation  Itself.  Combes  t.  K^es,  89  Wis. 
297,  62  N.  W.  89,  27  I4.  R.  A.  869,  46  Am.  St. 

889.  If  tbe  plalntiCC  intended  to  secure 
any  jndgmoit  tn  this  case,  enforceable 
against  these  anwllantB,  he  should  have  bad 
them  SQbetltated  under  section  885  of  tbe 
Code  of  dvll  Procedure  as  parties  in  place 
of  the  corporation,  after  the  latter  had  be- 
come functus  offldoi  Ex  parte  Tlnfcnm,  54 
Cal.  201,  208. 

Tbe  notice  of  motion  ^ven  by  tbe  platntUf 
for  permission  to  file  tbe  amended  and  sup- 
plemental complaint  was  based  upon  the 
notice  Itself  and  upon  all  the  records,  plead- 
ings, and  files  in  said  action.  Tbe  verified 
proposed  amended  and  supplemental  com- 
plaint was  attached  to,  and  by  apt  ref«*ence 
made  a  part  of,  the  notice  and  motion. 
There  was  on  file  In  the  action  the  purported 
answer  of  the  borax  company,  which  was 
duly  verified  by  one  purporting  to  have  been 
the  secretary  of  the  rorporatlon  prior  to  and 
at  the  time  it  ceased  to  legally  exist  It  fully 
appeared  In  both  of  these  verified  pleadings 
that  the  defendant  corporatl<»i  was  legally 
dead.  It  was  alleged  In  the  verified  pro- 
posed amended  and  supplemental  cmnt^alnt 
that  'Immediately  prior  and  at  the  time  of 
said  dissolution"  appellants,  naming  fbem. 
"were  the  duly  eleded,  qualified,  and  acting 
board  of  directors  of  said  corporation,  and 
that  they,  as  such  directors  are  now  the 
legally  cmistitiitBd  and  aaOiorized  tmsteei^ 
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represeataUves,  and  snccesson  In  IntereBt  of 
said  corporation,  and  trustees  of  the  cred- 
itors, atockliolden,  and  members  of  aald  cor* 
poratlon,  with  full  power  and  authority  to 
settle  ttw  affairs  of  Bald  dlssolTed  corpora* 
tlon,  and  to  appear  In  and  defend  tbls  action, 
and  as  sndi  are  true  and  proper  defendants 
berdn." 

[II]  Tbls  notice  of  motion  was  not  serred 
on  any  of  the  app^ants  personally.  It  was 
addressed  to  the  defendant  borax  company 
and  to  the  attmneys  who  had  purported  to 
represent  It  in  flie  earlier  ^weedlngs  In  the 
action.  It  was  serred  on  Qiese  attorn^ 
and  on  no  one  else.  It  seems  to  be  the  well- 
settled  rale  that  the  subsUtntlm  of  one 
party  for  another  by  toAer  of  court  la  not 
fluch  an  amendmoit  of  a  pleading  as  Is  re- 
quired to  be  made  tm  notice  or  to  be  en 
grossed  otherwise  than  to  be  entered  In  the 
minutes  of  the  court.  Kittle  t.  B^legarde^ 
86  Gal.  B56,  062,  25  Pac.  BS;  Taylor  T.  West- 
ern Pacific  R  B.  Ca,  45  GaL  823.  837. 

[11]  No  record  appears  In  the  transcript 
from  which  we  may  gather  that  a  formal 
order  was  made  and  oitraed  in  the  mlflutes 
ct  tbe  court,  eitber  In  substance  or  In  iuec 
TOfba,  substitatlng  the  an>eliants  as  parties 
defendant  In  tbe  place  and  stead  o<  the  borax 
company.  We  are  of  tbe  <viniDn,  however, 
that  the  notice  of  motion  and  the  order  of 
tlie  court  directing  that  the  proposed  amend- 
ed and  BUppI^ental  complaint  be  filed  and 
made  <tf  record  in  the  case,  and  further  di- 
recting that  the  defendants  named  in  said 
amended  and  supplemental  complaint  have 
and  were  given  20  days  frnn  date  of  a  serv- 
ice of  a  copy  of  this  order  in  which  to  lAead 
thereto,  constituted  a  substantial  compliance 
with  section  886,  Code  of  GItII  Procedure, 
and  operated  to  bring  about  such  substitu- 
tion. Taylor  v.  Western  Pacific,  supra; 
Campbell  r.  West,  93  Cal.  658,  29  Pac.  210, 
645;  Ford  v.  Bushard,  116  CaL  273,  276.  48 
Pac.  119.  Furthermore,  there  is  a  recital  In 
tbe  judgment  regarding  the  substitution  of 
the  defendants  which,  liberally  cc»istrued, 
would  show,  whether  with  formality  or  not, 
the  suggestion  of  the  dlBsolutlon  of  the  orig- 
inal defradant  and  a  contlonanoe  of  the  ac- 
tion, or  a  revival  of  it,  against  the  appellants. 
Gregory  v.  Haynes,  13  Cal.  092. 

[12]  One  substituted  tat  a  cause  must  be 
duly  notified  of  the  fact  of  his  b^ng  made  a 
party  before  he  can  be  afllected  by  notices  or 
proceedings  In  the  action.  Judson  v.  Love, 
35  CaL  463,  469.  "A  defendant  a^^iears  in  an 
action  when  he  answers,  demurs,  or  gives 
the  plaintiff  written  notice  of  his  appearance, 
or  when  en  attorney  gives  notice  of  appear- 
ance for  him."  Section  1014,  Code  Clr,  Proc. 
None  of  these  things  was  done  in  the  instant 
case.  The  attorneys  tea  the  dissolved  corpo- 
ration defiendant  were  never  authorized  to 
and  never  appeared  as  attorneys  of  record  in 


tbe  cause  for  appeUants  so  as  to  wiUve  serv- 
ice of  the  amended  and  supplemental  com- 
plaint or  notice  of  Its  filing  and  of  their 
time  to  answer.  Service  on  them  alone^  as 
we  have  pointed  out,  was  a  nullity  after  the 
borax  company  ceased  to  exist  P^r  to  their 
appearan(»  to  move  to  set  adde  the  default 
and  Judgment,  whldi  was  special  for  that 
particular  purpose,  and  In  no  sense  a  gen- 
eral appearance  in  the  cause  (Powers  v. 
Braly,  75  Cai  237,  239,  17  Pac  197).  they 
never  appeared  In  the  actlim  tar  the  appel- 
lant at  all.  Proper  service  of  the  notice 
that  appeOlanti  had  been  substituted  as 
parUes  defendant  tn  the  action,  and  of  the 
amended  and  supplemental  complaint,  not 
having  been  made  on  the  appellants,  their 
ris^  were  not  affected  by  the  subsequmt 
proceedings. 

[IS]  It  follows,  therefore,  that  as  tbere 
was  no  service  upon,  or  anthorlced  appear- 
ance by  or  In  btiialf  of  the  defendants,  the 
default  ottered  in  the  action  against  the  ap- 
pellants vraa  unauthorized,  tbe  Jni^ment  en- 
tered thereon  was  void,  and  must  be  re- 
versed. Ldnott  T.  Rowland,  119  Cal.  453,  51 
Pac  687;  HiU  v.  aty  Cab.  etc,  Co.,  79  Cal. 
188,  191,  21  Pac  728;  Altpeter  r.  Postal 
Tel.  «  Cable  Co.,  26  CaL  App.  705-713,  148 
Pac  241. 

Tbe  judgment  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  the  trial  court 
to  vacate  and  set  aside  tbe  default  of  tbe  de- 
ftttdanti^  with  permission  granted  to  them 
to  plead  to  tlie  amended  and  surolemental 
complaint;  as  in  fiie  orl^nal  order  therefor 
provided. 


We  ctmcor: 
OAN.  J. 


RICHARDS,  J.;  KSRBX- 


HABRIS  V.  KEEHN  et  al. 


(36  N.  H.  4i7) 
(No.  2089.) 


(Supreme  Court  of  New  Mexico.  Sept  24  I^IB. 
Rehearing  Denied  Oct  24,  1019J 

(Byllabu*  by  the  Court.} 
Landlobd  akd  Tknaut  «s»138(8>— Risht  to 

DAHAOn   or  TUMHT  nXBTUBBKO  HI  POS- 

SBSSIOIf. 

A  tenant  in  poesesslon  under  an  unexpired 
lease  who  has  not  abandoned  tbe  premises,  al- 
thouA  not  upon  tiiem  when  entty  tiitfeon  is 
made,  has  a  right  to  the  possession  of  said 
premises  against  the  worid  and  may  recover 
damasea  from  (me  wlw  disturbs  or  d^^ves  him 
of  such  possession. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;  Richardson,  Judge. 

Suit  by  Tbnnas  Keebn  and  William  H. 
Eeelm  against  William  R.  Harris.  Mary 
Harper,  and  another.  Judgment  for  plaln- 
tifPs  against  defendants  Harris  and  Mary 
Harper,  and  Harris  brings  error.  Affirmed. 


^^ror  etlwr  casM      aame  topic  anfl  KSY-NUUBSB  In  all  K«r-Numbwed  Dlgesta  and  laduw 
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This  case  arose  out  of  the  following  facts: 
The  Uefendants  In  the  court  below.  Monroe 
Harper  and  Mary  Harper,  were  the  owners 
of  ICO  acres  of  land  known  as  the  Bar  Circle 
Z.  ranch  In  Lincoln  comity.  On  September 
13, 1013,  said  defendants  executed  a  flve-year 
lease  to  the  plaintiffs,  Thomas  Keehn  and 
William  Eeehn,  and  the  plaintiffs  went  Into 
possession  thereunder  and  remained  in  pos- 
session until  December  1, 1913,  or  April,  1914; 
the  exact  date  not  being  material  for  the  pur- 
poses of  this  case.  Some  time  in  February  or 
March,  1914,  tJie  two  defendants  the  Harpers 
sold  the  ranch  In  question  to  Harris,  the 
plaintiff  in  error  herein,  and  gave  him  a 
warranty  deed  dated  April  9,  1914,  under 
which  he  took  possession  about  that  time. 
On  August  2S,  1914,  plaintiffs  began  suit 
against  the  three  defendants,  the  two  Har- 
pers and  Harris,  alleging  in  their  second 
amended  complaint  a  ransplraoy  to  deprive 
them  of  their  possession  and  various  acts  of 
the  defendants  the  Harpers,  and  further  al- 
leging that  they  were  evicted  by  the  defend- 
ants as  the  result  of  this  conspiracy.  The 
plaintiffs  claimed  damages  from  the  said 
three  defendants  In  the  sum  of  $28,800. 

The  defendants  the  harpers  filed  their  an- 
swers; but,  as  neither  of  them  joined  In  the 
writ  of  error  sued  oat  by  the  defendant  Har- 
ris, It  Is  not  necessary  to  consider  the  case 
except  as  to  the  last-named  defendant 

The  demurrer  of  the  defendant  Harris  to 
the  second  amended  complaint  was  orerrulod, 
and  the  latter  filed  an  amended  answer 
which  was  in  effect  a  general  denial  of  the 
material  allegatloDS  oC  t2»  aeomd  amended 
complaint. 

The  case  was  tried  without  a  Jury,  and 
judgment  was  rendered  for  the  filalotlffs 
agalneet  the  two  defendants  Mary  S.  Harper 
and  WUliam  Harris  for  the  sum  of  (2,000; 
the  other  defendant,  Monroe  Harper,  having 
died  prior  to  the  rendition  of  the  judgment. 

At  the  request  of  the  defendant  Harris,  the 
trial  court  found  the  facts  as  follows: 

"(1)  Said  defendant  requests  the  court  to 
Snd  as  a  matter  of  fact  that  the  said  defend- 
ant William  R.  Harris  did  not  evict  the  plain- 
tiffi  from  the  xvemises  covered  by  tbm  lease  in- 
volved. 

"Answer:  The  court  so  finds  in  this  ease. 

"(2)  Tb«  defendant  requests  the  court  to  find 
as  a  matter  of  fact  that  he,  the  said  defend- 
ant, had  DO  part  and  took  no  iwrt  In  the  acts 
of  the  defendants  Harper,  which  the  court  has 
found  amounted  to  an  eviction  of  said  plain- 
tiffs. 

"Answer;  The  court  so  Sods  In  this  case. 

"(3)  The  said  defendant  requests  the  court 
to  find  as  a  matter  of  fact  that*  at  the  time  this 
defendant  took  possession  of  said  premises  un- 
der the  deed  received  by  him  of  said  Harpers, 
the  plaintiffs  .had  already  abandoned  said  prem- 
ises cithff-  by  reason  of  the  acts  of  said  defend- 
ants Harper,  or  oAerwise,  and  that  this  defend- 
ant took  peaeeaUe  possession  of  said  pronises. 

"Answer:  The  court  so  finds  that  the  plain- 


tiffs were  not  on  the  premises  In  qnestton  at 
the  time  the  defendant  Harris  went  into  pos- 
session ;  that  Harris  took  peaceable  possession 
of  the  premises;  and  that  the  plaintiBEi  had  not 
actually  abandoned  tlie  premises,  but  were  not 
thereon  whw  the  defoidant  Harris  went  into 
possession. 

"(4)  The  said  defendant  requests  the  court 
to  find  as  a  matter  of  fact  that  at  the  time  this 
defendant  took  possession  of  said  premises  he 
did  not  have  actual  notice  of  the  lease  existins 
between  the  plaintiffs  and  the  defendants  Har- 
per, but  had  only  such  constructive  notice  of 
same  as  was  Imparted  by  the  record  of  said 
lease  in  the  office  of  the  eonaty  eterk  of  lin- 
eoln,  N.  M. 

"Answer:  The  court  finds  that  the  defendant 
Harris  liad  both  actual  and  constructive  no- 
tice of  the  lease  in  question  In  this  case  at 
the  time  he  took  possession  of  the  premises  In 
question;  that  die  constructive  notice  was 
imparted  by  the  record  of  said  lease  in  the  of- 
fice of  the  coanty  derk  at  Carriaoio,  Lincoln 
county,  N.  M." 

rrom  tbe  Judgment  o£  tba  trial  court  the 
deftodant,  Harris  med  out  a  writ  of  error 
to  this  court  and  assigned  six  errors  which 
may  all  be  Indu^  In  the  geneml  aosign- 
ment,  that  tbe  court  erred  in  rendering 
Judgment  against  fiie  defendant,  Harria,  «hi- 
trary  to  tbe  findings  of  tact. 

R.  D.  Bowers,  of  Bosweil,  for  ^alntUf  In 

error. 

G.  B.  Barber,  of  Carrizoso,  for  defmdants 

In  error. 

RAYNOLDS,  J.  (after  stating  the  facts  as 
above).  As  shown  by  the  statement  of 
facta,  this  Is  a  suit  to  recover  damages  in 
tort  against  three  defendants  tor  conspiracy 
to  deprive  the  plaintiffs  of  the  benefit  of  a 
lease  from  the  defendants  Harper  to  tbe 
plaintiffs.  The  trial  court  found  as  a  fact 
that  tbe  defendant  Harris  did  not  conspire 
with  the  other  two  defendants,  nor  did  he 
take  any  part  In  what  the  court  found  to  be 
en  eviction  of  the  plaintiffs  by  tbe  Harpers. 
The  court  further  found  that  the  defendant 
Harris  took  possession  of  the  premises,  and 
tliat  the  plaintiffs  were  not  on  the  premises 
when  such  possession  was  taken.  Under 
this  state  of  tbe  findings  by  the  court,  the 
plaintiff  in  error,  Harris,  contends  that  the 
court  below  erred  in  finding  against  him. 
No  specific  findings  of  fact  were  asked  by 
the  defendants  in  error  in  tbe  court  below, 
and  n<me  were  made  the  court,  except  In 
a  short  written  opinion  In  which  the  court 
"finds  that  the  ranch  property  did  not  pro- 
duce the  Income  annually  as  claimed  by  the 
plaintlfts,"  and  further  he  "finds  the  Issues 
In  favor  of  the  plaintiffs  and  fixes  the  dam- 
ages at  $2,00(^  baaed  npim  tbe  alfalfa  crop, 
the  apples,  and  the  general  crops  grown  on 
the  place." 

It  wUl  be  noted  that  the  court  In  the  third 
finding  found  that  tbe  plalntlffB  bad  not  ac- 
tually abandoned  the  pranises,  bat  were  not 
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tbereon  vi^bea  Qie  defiendaiit  went  tnto  poB- 
sesslon,  and  In  tbe  foarth  finding  tbat  the 
defendant  Harris  bad  actual  and  cod- 
stmctlTe  notice  of  tbe  lease  from  tbe  Harpers 
to  the  plalntUFs  at  tbe  time  be  toofe  poases- 
Bloa.  It  fnrtber  appears  from  the  transcript 
of  Oie  testimony  tbat  Harris  admitted  tbat 
tbe  pi  Bin  tub  came  npon  the  property  and 
demanded  possession  tram  him  on  August 
28, 1914,  as  Is  alleged  In  tlie  plalntlfls'  second 
amended  complaint  - 

There  also  appears  In  plaintiffs'  seomd 
amended  complaint  the  allegation  that  the  de- 
fendant Harris  entered  npcm  the  i^aintlffs* 
proiwrty  wtthont  plalntUCp'  consent  Goonsel 
for  defendants  in  error,  plalntUb  below,  ar- 
coed  In  bfs  brl^  that  Harris  became  a  joint 
tort-feasor  together  with  the  Harpers  la 
evicting  plaintiffs,  and  asks  for  an  affirmance 
of  the  judgment  below  np<m  tbat  gronnd. 
But  the  court  apedflcally  fonnd  tbat  Harris 
did  not  conspire.  In  the  erlctKm  of  the  plain- 
tiffs tbe  Harpers,  nor  did  be  have  any* 
thing  to  do  with  the  acts  which  the  conrt 
below  beld  amounted  to  an  eviction  of  the 
jAalntlflb.  The  dedskm  below  cannot  be 
BOBtalned  npon  that  groond.  Ttx  action,  as 
stated  before.  Is  an  action  in  tort,  and  tbe 
decision  bdow  may  be  sustained  npon  the 
ground  of  the  well-known  principle  of  law 
that  a  tenant  In  possession  has  the  right  to 
Bw^  possession  against  the  world  during  the 
omtlnnance  of  his  lease  and  may  maintain 
an  action  for  damages  for  the  disturbance  or 
derivation  <tf  such  possessloD.  Jones  on 
Landlord  and  Tenant,  (  349;  24  Gyc.  1066; 
Dec.  Dig.  subject  **tandlord  and  Tenant." 
1 132,  and  cases  dted.  That  the  defendants 
in  error  could  have  sued  Harris  In  ejectment 
to  regain  possession  and  for  damages  does 
not  deprive  them  of  the  right  to  sue  In  tort 
for  interference  with  their  possesslcm.  The 
plaintiffs  below  might  have  also  waived  the 
tort  and  sued  the  defendant  Harris  on  the 
lease  of  his  grantors,  the  Harpers,  under  the 
well-known  principle  that  a  covenant  of  quiet 
enjoyment  runs  with  the  land  and  binds  the 
transferee  of  the  reversion.  Glldden  t.  Sec- 
ond Investment  Co.,  L.  R.  A.  1915C,  p.  220. 
and  cases  dted.  The  plaintiffs  chose  to  sue 
In  tort  for  the  disturbance  of  their  posses- 
sion. The  complaint  contains  allegations  of 
entry  by  the  defendant  Harris  without  right 
and  refusal  to  vacate.  The  trial  conrt  found 
that  the  plaintiffs  bad  not  abandoned  the 
premises  at  tbe  time  Harris  entered,  and  that 
Harris  had  actual  and  constructive  notice 
of  the  outstanding  lease,  and  awarded  dam- 
ages against  Harris  on  the  basis  as  stated  in 
bis  written  opinion  of  the  value  of  tbe  out- 
standing leas^old  estate  In  the  plaintiffs  of 
which  they  were  deprived.  The  proof  in  the 
case  sustained  these. allegations  In  the  com- 
plaint, and  altboogb  the  court  found  that 
the  defendant  Harris  had  no  part  in  tbe  con- 
spiracy or  wrongful  acts  of  the  defendants 


Harper,  he  nevertti^Iesa  held  the  defendant 
Harris  liable  for  hb  entry  and  retentitm  of 
ttie  idalntlfb^  outstanding  leasehold.  Tbe 
decision  ot  the  lower  court  is  snstelned  by 
the  evidence  and  the  findings,  and  Its  deci- 
sion is  the  correct  legal  conclusion  from  tbe 
facte  so  found. 

^e  dedslon  of  tbs  lower  conrt  la  therefore 
affirmed,  and  it  la  ao  ordered. 

PARKHIB,  a  3^  and  ROBERTS,  concur. 


06  N.  H.  4BS) 

PBICHARD  V.  FULMBE  et  aL    (No.  2284.) 

(Supreme  Court  of  Mew  Mexico.    Sept.  10. 
UlS.   Bebearing  Denied  Oct  24,  1B19.) 

(BpUabut  hv  the  Owt.) 

1.  Ldotation  or  aotions  4s360(3)— Bight 

TO  ATTOBmr'S  RgB  ON  womcLOBun  BK- 
OIHt  ON  BALK. 

Where  a  complaint  in  a  suit  for  attorney's 
fees  alleges  that  plaintiff  was  employed  "lo 
perform  all  services  regaired  to  be  performed 
by  him  in  and  about  the  forcclosare  (of  a  mort- 
gage) and  the  basin ees  incident  thereto,"  the 
ri^t  to  compensatioQ  begins  when  the  lale  of 
the  mortgaged  premises  Is  confirmed  hj  tbe 
court,  and  not  when  the  decree  of  foreclosure 
is  signed. 

2.  LnCITATION  OF  AOTXOIfS  <9=>50(3)— SuiT  roB 

attobnst's  iraes  maintainablb  withzn 

rOXTB  TKABS  KBOU  OOHIIBICATION  Or  rOBB- 
GLOBUBS  SALE. 

A  suit  for  attorney's  fees  in  such  a  case, 
began  within  fonr  years  fran  tbe  date  of  tike 
order  confirming  the  sale  of  the  mortgaged 
pxemlsas,  Is  npt  barred  by  the  statute  of  lim- 
itations. 

(Additional  ByTtabu9  ly  Bditortdl  Btaf.) 
8.  Apfbai.  and  ebbob  ^»181— Uattebb  not 

JTBISDICTIONAIh  hot  BAXBKD  raUlW,  HOT 
BBVIEWABIiB. 

Matters  not  called  to  the  attention  of  the 
trial  court  exe^  as  to  questions  of  Jurisdic- 
tion cannot  be  raised  fbr  tbe  first  time  on  ap- 
peal 

Appeal  from  District  Courts  Lincoln  Coun- 
ty; Medler,  Judge. 

Suit  by  George  W.  Pricbard  against  J.  H. 
Fulmer,  Jr.,  and  otbers.  Demurrer  to  com- 
plaint sustained  and  Judgment  of  dismissal 
entered,  and  plaintiff  appeals.  Reversed  and 
remanded,  with  Instrnctlons  to  orermle  the 
denurrer. 

O.  B.  Barber,  of  Carrizozo,  for  appellant. 
Lorln  0.  CidUna,  of  Los  Angeles,  Cal.,  for 
appellees, 

RATNOLDS,  J.  This  is  a  suit  for  attor- 
ney's fees  alleged  to  be  due  the  plaintiff  for 
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legal  services  in  ttie  toredoenre  for  the  de- 
fendant of  a  mortgage  against  the  Eagle 
Mining  &  Improrement  Company.  To  the 
complaint  defraidant  interposed  a  demnrrer 
pleading  the  fonr-year  statute  of  llmltatlona, 
which  demurrer  was  anstalned  the  court 
The  plalntur  having  elected  to  stand  upon 
his  cfHnplalnt  and  refusing  to  plead  further, 
a  Judgmoit  of  dismissal  was  entered.  From 
the  judgment  of  dismissal  this  appeal  is 
taken. 

(1,  2]  PlaintifT  alleges  In  his  complaint: 

"That  the  plaintiff,  on  or  prior  to  said  date, 
and  now.  ia  a  duly  licensed  and  practicing  at- 
torney in  the  courts  of  said  state,  and  as  such 
was  doly  retained  and  employed  by  said  Fnl- 
mer  to  instltnte  salt  in  the  foreclosure  of  said 
mortgage  in  the  above-named  court,  and  to  per- 
form all  of  the  services  requiried  of  him  as  such 
attorney  in  and  about  said  foreclosure  and 
the  business  incident  thereto,  for  which  serv- 
ices the  said  Fulmer  agreed  with  plaintiff  that 
plaiotiff  should  receive  and  be  paid  the  attor- 
ney's fee  provided  in  said  notes  and  mortgages." 

The  decree  of  foreclosure  was  obtained  on 
Hay  7,  1909,  and  the  attorney's  fee  fixed 
therein  at  the  sum  of  ¥7,906.10,  being  the 

Amount  specified  In  the  notes  and  mortgages. 
Subsequently,  on  August  30,  1910,  the  prop- 
erty was  sold  to  the  appellee,  and  on  the 
23d  day  of  May,  1910,  the  sale  was  coii- 
firmed  by  the  court  This  suit  for  attorney's 
fees  was  begun  October  14,  1918. 

It  Is  the  contention  of  Uie  appellee  and 
the  ground  of  his  demnrrer  that  tiie  statute 
of  llmltatltniB  Is  a  bar  to  the  action,  the  suit 
not  having  be^  b^^nn  witbin  the  fonr  years 
from  the  date  when  die  cause  of  action  ac> 

-crued  to  the  i^alntlfl.  The  aH>ellee  nxges 
that  the  right  to  the  attiHii^r*s  fees  arose  on 
the  signing  of  the  decree  of  foredosare, 
namely,  May  7,  1009,  on  which  date  the 
amount  of  the  attorney's  fees  was  fixed  by 
the  court  and  that  this  action,  b^^on  Octo- 

•her  14.  1914,  comes  too  late. 

We  canned  agree  with  thlS'  contrition. 

'The  general  rule  in  cases  of  tUa  Und  is 
that  the  attorney  emplt^ed  to  prosecute  or 
defend  a  suit  la  entitled  to  his  fees  at  the 
termination  of  the  suit 

"It  is  held  that  the  statute  begins  to  mn 
upon  his  claim  for  services  and  disbursements 
whenever  his  services  are  so  brought  to  end  that 
he  can  maintain  an  action  tor  them.  This 
point  is  held  to  be  readied  nnder  a  general 
employment  when  tlie  suit  is  terminated  by 
the  entry  of  final  Judgment,  and  this  is  so 
ithonifh  there  nuy  be  other  things  incidental  to 


the  matter  incurred  afterwards."  Wood  on 
Limitations  (2d  Ed.)  p.  338. 

It  Is  not  necessary  to  dedde  whether  the 
entry  of  the  decree  of  foredoeore  or  the  con- 
firmation by  the  court  of  the  report  of  sale 
terminated  the  salt,  as  the  language  of  the 
agreement  to  pay  attorney's  fees,  as  set  forth 
In  the  complaint  specifies  the  extent  of  the 
employment  In  these  words*  to  wit: 

"That  the  plaintiff  was  to  perform  all  serv- 
ices required  of  him  in  and  about  the  said  fore- 
closnre  and  Inddoit  thereto.** 

Obtaining  an  order  confirming  the  sale  of 
the  mortgaged  premises  was  clearly  within 
the  meaning  of  this  language.  Plaintiff's 
right  to  compensation  arose  at  the  time  sudi 
order  of  confirmation  was  signed.  This  suit 
was  begun  on  August  14, 1913,  less  than  four 
years  from  May  23, 1910,  and  was  within  the 
period  of  Umltotlons. 

It  Is  urged  that  the  amended  complaint 
which  was  filed  May  7,  1017,  states  a  new 
and  dlfTerent  cause  of  action  from  the  origi- 
nal one  filed  October  14,  1914,  and  that  the 
amended  complaint  cannot  relate  back  to  the 
beginning  of  the  action  and  therd^y  toll  the 
statute  of  limitations.  It  la  also  urged  that 
the  In  tiff  cannot  by  his  own  laches  In  fall- 
ing to  procure  an  order  of  coaLflrmatlfni  ex- 
tend the  time  of  the  statute. 

[3]  Assuming  that  defenses  of  this  kind 
could  be  raised  by  demurrer,  the  record  falis 
to  show  that  either  of  these  proposltiooa  was 
called  to  the  attention  of  or  passed  upon  by 
the  court  below.  The  only  questiw  there 
presented  was  that  the  stetuto  of  limitations 
had  run  against  the  cause  of  action  alleged  Ih 
the  amended  complaint,  for  the  reason  that 
the  cause  of  action  arose  on  May  7, 1909.  No 
question  as  to  improper  amendment  of  the 
complaint  stating  a  new  and  different  cause 
of  action,  nor  of  the  plaintiffs  laches,  was 
presented.  It  has  often  been  dedded  by  this 
court  that  matters  not  called  to  the  attention 
of  the  trial  court,  »cept  as  to  questions  of 
Jurisdiction,  cannot  be  raised  for  the  first 
time  on  appeaL  James  v.  County  Commis- 
sioners, 24  N.  M.  GOO,  174  Pac.  1001 ;  Woods 
V.  Fambrough.  24  N.  M.  488.  174  Pac.  996. 

For  the  reasons  above  stated,  the  court  be- 
low erred  In  sustaining  the  demurrer  to  the 
amended  complaint.  The  cause  la  therefore 
reversed  and  remanded,  with  instructions  to 
overrule  the  demurrer  to  the  complaint,  and 
It  Is  BO  OTdered. 

PABKBB,  a  3^  and  BOBSBTS,  3.,  concor. 
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STATE  T.  WILSON.    (Na  2314.) 

(Supreme  Court  of  New  Mexico.   Sept  27» 
19190 

CBvUaliu  by  the  Court.) 
L  CbxkznaZi  uw  4sbU59(2)— Vxbdict  sup- 

POBTED  BT  SnBSXANTXAI.  XVIDEMGB  MOT  Bl- 
TIBWABU. 

Where  the  verdict  of  the  jury  is  supported 
by  nbstantial  evidence  it  vUl  not  be  disturbed 
npon  appeaL 

2.  Obdoitai.  uw  «=3»678(1)  —  EluBOnon  bt 

BUTB  BETWEEN  OnXMSES  UNnSOESSABT 
WHEBB  8EPABATE  TBAHSACItOirS  KOT  SHOWN. 

The  state  in  a  prosecatioii  is  not  compelled 
to  elect  which  one  of  the  two  or  more  offenses 
It  seeks  to  convict  the  defoidant  of,  where  the 
evidence  does  not  disclose  separate  and  distinct 
transactions. 

3.  GsnanAL  law  ^^753(2)  —  Dikbctbd  ao- 

qCITTAL  tmAUTHOBIZED  WHEBB  SUBSTAN- 
TIAL BTIDEHCB  SUPP0BT8  CHABOE. 

A  court  should  not  direct  a  verdict  of  ac- 
qoittal  where  there  is  any  substantial  evidence 
to  support,  OF  toiding  to  support,  the  charge. 

Appeal  fnnn  District  Goart,  Chaves  Coon- 
17;  UcGlore^  Judges 

Ross  WllEMm  was  convicted  of  larceny, 
his  motion  for  a  new  trial  was  denied,  and 
he  was  sentenced,  and  from  die  conviction 
and  sentence  be  ai^ieals.  Affirmed. 

L.  O.  £*ullen,  of  Boswell,  for  appellant. 
N.  D.  Mey6r,  Asst.  Atty.  Gen.,  tor  the 
8tat& 

RATNOLDS,  J.  Appellant  was  convicted 
for  the  larceny  of  a  calf.  After  denial  of  a 
motion  for  a  new  trial  appellant  was  sen- 
tenced by  the  court  to  serve  a  term  In  the 
penitentiary  from  one  year  to  eighteen 
months.  From  the  conviction  and  the  eea- 
tence  Impoaed  thereon  he  appeals  to  this 
court  and  assigns  as  errors  for  reversal  the 
following: 

(1)  That  there  was  do  substantial  evidence 

to  support  the  verdict. 

(2)  That  the  court  erred  in  refusing  to 
grant  appellant's  notion  for  a  directed  ver- 
dict at  the  concduBlcm  of  the  state's  evi- 
dence In  chief. 

(3)  That  the  court  erred  In  refusing  to 
grant  appellant's  request,  at  the  conclusion 
of  the  state's  evidence  In  chief,  requiring  the 
prosecution  to  elect  which  one  of  the  two 
animals  the  alleged  larceny  of  whldi  the 
Btate  intended  to  rely  for  a  conviction,  the 
testimony  showing  two  distinct  animals,  and 
the  indictment  alleging  the  larceny  of  one 
only, 

[1]  In  regard  to  the  first  assignment,  we 


WILSON  531 
P.) 

:  have  read  the  record  carefully,  and  It  ap- 
pears therefrom  that  on  the  state's^case  In 
chief  the  complaining  witness  testified  she 
owned  two  caKes,  kept  them  in  a  pasture 
near  her  house,  and  they  were  branded  with 
her  brand ;  that  on  a  certain  day  they  were 
missing,  and  she  found  them  40  miles  away 
in  the  defendant's  pasture  newly  branded 
with  his  brand  and  earmark ;  that  he  agreed 
to  give  her  two  other  cows  for  them ;  that 
the  second '  day  after  finding  them  In  his 
pasture  she  returned  to  get  them  and  they 
had  disappeared.  She  then  had  the  defend- 
ant arrested.  This  evidence  was  corrobo- 
.  rated  In  part  by  her  son  as  to  finding  and 
identifying  the  animals,  and  by  two  other 
witnesses  who  testified  as  to  her  ownership 
of  the  calves  in  question,  and  the  fact  that 
defendant  had  moved  his  cattle  to  his  pas- 
ture about  the  time  her  calves  had  been 
missed  by  her.  There  was  evidence  In  con- 
flict with  that  of  the  complaining  witness 
introduced  by  the  defense,  and  also  further 
evidence  in  rebuttal  by  the  state. 

We  believe  the  first  assignment  of  error 
la  not  well  taken.  As  was  said  in  Territory 
V.  De  Gutman,  8  N.  M.  92,  at  page  90,  42 
P&c  6Sk  69: 

"The  main  p<^t  contended  for  is  that  the  evi- 
dence of  Itself  and  in  itself  ia  insufficient  in  law 
to  warrant  the  conviction.  We  have  carefully 
read  and  considered  the  evidence,  and  think  it 
fully  and  safficiently  sustains  the  verdict.  The 
jury  passed  upon  the  conflicting  testimony,  and 
determined  where  the  weight  and  credit  lay. 
Their  verdict  cannot  be  disturbed  on  appeal. 
Territory  v.  Webb,  2  N.  M.  154;  Territory  v. 
TrujiUo,  7  N.  M.  43  [32  Pac.  164]." 

[2]  The  evidence  set  out  above  was  given 
by  the  witnesses  for  the  prosecution  in  the 
state's  case  in  chief,  and  we  hold  that  it 
was  not  error  for  the  trial  court  to  refuse 
to  grant  appellant's  motion  to  direct  a  ver- 
dict of  not  guilty  at  the  close  of  the  state's 
case  in  chief.  There  was  substantial  evi- 
dence in  this  case  that  the  crime  as  charged 
under  the  allegations  of  the  indictment  had 
been  committed,  and  the  court  properly  sub- 
mitted the  case  to  the  jury. 

[S]  "As  a  general  rule  the  court  should 
not  direct  a  verdict  of  acquittal  where  there 
Is  any  evidence  to  support,  or  reasonably 
tending  to  support  the  charge."  16  O.  J., 
Criminal  Law,  p.  636,  par.  2299. 

Appellant  contends  that  the  court  should 
have  compelled  the  state  to  elect,  at  the  con- 
cluslon  of  the  evidence  in  cblet,  as  to  which 
of  the  two  animals  the  appellant  was  charg- 
ed with  having  stolen. 

"But  the  principle  of  election  Is  appli- 
cable only  where  there  Is  evidence  of  sepa- 
rate and  distinct  transactions;  otherwise, 
an  election  will  not  be  required."  16  O.  3., 
Criminal  Law,  p.  861,  par.  2169. 


^F«r  ether  csmb  um  same  topic  ud  KST-NUHBBB  In  aU  Key-Nitmbflred  Digests  Indexes 


Digitized  by 


Google 


532 


184  PACUnO  BEPOR^TEB 


Finding  no  error  In  Qi«  record,  ttie  Jndff- 
ment  of'tbe  lower  oonrt  Is  afflnned,  and  it 
ta  so  ordered. 

PARKBB,  OL  J.,  and  BOBBBTS,  J.,  concnr. 


(»  N.  H.  an 

FLOBES  T.  BACA.  (Ke. 

(Sopreme  Oonrt  of  New  Mezieo.    SepL  24, 
1910.) 

J'SvOa&iu  by  tU  Court) 

1,  CoirrsACTB  ^834— Bt  nATifn  wbitww 

COItTUCTS  nCPOBTBD  OONSIDERAXIOH. 

Under  tlie  providou  of  section  2181,  Oode 
1915,  ererj  written  contract  imports  a  amild- 
■ratioa.  and  in  a  snit  upon  sndi  a  contract  it  is 
not  necessary  to  allece  a  conslderatitaL 

2.  CONtRAOTB  «=»334  —  ColfPLAIKT  OH  COM- 

TBAOT  nor  EimasLT  wbitten  itobt  aujeos 

CONBIDKKATXON. 

A  c<Hitrsct  whidi  Is  not  entirely  in  writins 
is  r^arded  as  an  oral  or  Teibal  contract,  and  a 
complaint.  In  a  sidt  upon  sock  a  contract  which 
fails  to  allege  a  consideration,  is  tatallr  defeo* 
Uve. 

Appeal  from  District  Court,  Socorro  Good- 

ty;  M.  G.  Mecbem,  Jndge. 

Snit  on  alleged  written  contract  by  Bste- 
Tan  Florea  against  HUarlo  Baca.  Demurrer 
to  second  amended  complaint  sustained  and 
Judfnnent  tor  defendant,  and  plalntlfl  ap- 
peals. Affirmed. 

M.  O.  Splcer,  of  Socorro,  for  appellant 
Nelll  B.  Field,  of  Albuquerque,  for  appellee. 

BOBEniTS,  J.  Appellant  Instituted  suit 
In  the  district  cotirt  of  Socorro  county  against 
the  appellee  on  a  contract  whlcb  he  alleged 
to  have  been  In  writing.  The  contract  was 
written  In  Spanish,  the  Bnglldk  translation 
of  the  same  being  as  follows: 

"Both  parties  hereto  do  certify  that  the  on- 
deraigned  Tlario  Baes,  party  of  the  first  part, 
and  Estevan  Florea,  party  of  the  second  part 
Aave  agreed,  the  first  party  to  tell  the  number 
of  158  anlmala  between  steers,  dry  cowb  and 
cows  with  calves  (or  the  velne  of  $3,650.00, 
which  said  deal  shall  be  consummated  at  the 
time,  of  die  getting  of  purchaser,  and  the  said 
Esteran  Florea,  party  of  the  second  part,  shall 
deliver  to  the  said  party  of  tiie  first  part  the  snm 
of  $3,650.00  as  soon  as  the  said  deal  is  consum- 
mated, according  to  the  conditions,  and  without 
any  refusaL 

"Signed  by  botii  parties  this  14th  day  of  No- 
vember, 1813,  before  a  witness. 

"Hilarlo  Baca. 
"Estevan  Florea." 

The  complaint  attemi>ted  to  state  either 
two  or  three  causes  of  action  upon  the  con- 
tract  Appellant  apparently  contends  there 


were  two  causes  of  action  stated,  whUe  the 
appellee  assumes  there  was  an  attempt  to 
state  three  causes  of  action.  It  la  difficult 
to  determine  from  tbe  complaint  whether 
the  pleader  was  attempUug  to  state  two  or 
three  causes  of  action.  That  question,  how- 
ever, la  not  material.  By  each  count  of  the 
complaint  appellant  alleged  tbat  under  tbe 
contract  entered  Into  between  the  parties 
the  appellant  agreed  to  And  a  pordiaser  for 
Qie  cattle,  and  that  be  was  to  recelTe  for  bis 
services  the  amount  of  the  pnrdiase  price  In 
exeeas  of  $8,600;  that  appellee  was  to  sell 
Om  cattle  to  the  pnrtihaaer  found  by  ain>^- 
,lant 

To  tbo  secosid  amended  ccrni^alnt  appellee 
filed  a  demurrer,  based  upMi  the  ^ure  of 
tbe  complaint  to  state  fiicta  sufficient  to  cmi- 
stitute  a  cause  of  action,  and  it  was  partic- 
ularly qtedfled  that  the  complaint  was  de- 
fectlve  in  tbat  It  failed  to  allege  that  there 
was  any  consideration  for  the  contract  The 
demurrer  was  austalmd.  Appellant  elected 
to  stand  on  bis  eomplalnt,  and  judgment  was 
entered  for  appeUeSb 

[1]  Appellant  contaidfl  ttiat  the  actUm  of 
the  court  was  erroneous  In  that,  as  the  cause 
of  action  was  upon  a  written  contract  It  was 
unnecessary  to  allege  the  eonslderatimi,  be- 
cause such  allegation  waa  obviated  by  sectlfm 
2181,  Code  1915,  wblch  reads  as  follows: 

"Every  contract  In  writing  hereafter  made 
shall  import  a  eooidderation  In  the  same  manner 
and  as  fully  as  sealed  Instruments  have  hereto- 
fore done.** 

If  the  suit  were  upm  a'  written  contract 
clearly  appellants  contentl(ni  would  be  cor- 
red;  tor,  under  the  provision  of  the  Code 
above  quoted,  every  written  contract  imports 
a  ctmslderatlon,  and  therefore  it  Is  not  nec- 
essary Uiat  a  consldwatUm  ahould  be 
clfically  averred.  This  has  beat  tbe  uniform 
cMiBtmctton  o£  tbe  above  statutory  prorialon 
by.  th6  courts  ol  other  states  where  such 
provision  exists,  and  it  waa  so  beld  in  the 
case  Bank  v.  Insurance  Oo.,  16  N.  M.  66, 
lU  Pac.  81B.  See  Georgia  Home  Insurance 
Ca  V.  BoyUn,  137  Ala.  SSO,  34  South.  1012: 
Henke  t.  Eureka  Elndowment  Ass'n,  100  Cal. 
429,  34  Pa&  1089;  WlUlams  v.  HaU,  79  Gal. 
606,  21  Pac  965;  BoUer  v.  Ott,  14  Kan.  609; 
County  of  Mmtgunery  Audiley,  82  Ho. 
126,  4  S.  W.  425;  Fleming  MnUoy,  143 
Ma  App.  SOe,  127  S.  W.  106 ;  Noyea  v.  Young, 
32  Mont  226, 79  Pac  1068.  Hence  If  the  suit 
In  question  waa  upon  a  written  contract  and 
tbe  only  point  upon  which  the  draiurrer  was 
sustained  was  the  follure  to  allege  a  con- 
sideration, tbe  acUon  of  the  court  would  be 
erroneous ;  but  It  is  clear,  from  the  contract 
attached  as  an  exhibit  to  the  complaint  In 
question  and  tbe  allegations  of  tbe  complaint 
tbat  tbe  action  was  not  uprai  a  written  con-* 
tract  for  the  all^tlona  of  tbe  ctHnplalnt 
added,  to  the  written  memorandnm,  terms 
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soil  provlglonB  not  contained  In  the  writing 
itself.  It  was  allied  that,  under  the  contract 
whldi  the  partteB  entered  Into,  the  appeUdnt 
was  to  find  a  purchaser  for  appellee's  cattle; 
that  appellee  was  to  sell  the  cattle  to  the 
purchaser  so  fonnd,  and  was  to  recelre  the 
Huiu  of  $3,600  for  the  cattle,  and  appellant 
was  to  receive,  as  commlasloa  for  his  serv- 
ices, all  Eama  received  for  the  cattle  In  ex* 
c^  of  sacb  amount  Thia  allegation  was 
clearly  adding,  to  the  written  contract,  terms 
and  provisions  not  Incorporated  therein,  and 
by  doing  BO  brings  the  case  under  the  estab* 
llshed  rule  that  where  a  contract  is  not  all 
In  writing  It  is  a  parol  contract  In  18  G-  J< 
Pb  246,  the  rule  Is  stated  thus: 

"A  contract  whidi  Is  not  Mitlrely  in  writing 
Is  regarded  as  an  oral  or  verbal  contract" 

And  many  aoUioritles  are  dted  In  support 
of  the  text. 

In  the  case  of  Board  of  CtKnmlssloners  of 
Mari<x]  County  t.  Shipley,  77  Ind.  653,  It  was 
held  that  a  contract  resting  partly  in  writing 
and  partly  In  parol  Is  regarded  in  law  as  an 
oral  contract,  to  which  the  slz^year  period 
of  limitation  applies.  This  case  was  followed, 
with  approval,  by  the  territorial  Supreme 
Court  in  the  case  of  Cunningham  v.  FIsfee, 
13  N.  M.  331,  83  Pac  789.  In  the  case  of 
ZxmisvUIe,  New  Albany  &  Cblcago  Ry.  Co. 
V.  Reynolds,  118  Ind.  170,  20  N.  E.  711,  suit 
was  Instituted  by  Reynolds  against  the  rail- 
road company  for  professional  services  ren- 
dered the  com[)any  by  him  Ss  an  attorney  at 
law.  The  ba^s  of  the  contract  under  which 
the  services  were  rendered  was  a  letter  from 
the  railroad  company.  The  court  said: 

"It  does  not  sped^  the  services  which  flie 
appellees  are  to  perform,  nor  does  It  dedgnate 
tiie  conrideration  to  be  yidded  for  the  services 
that  may  be  performed.  It  does  provide  that 
the  passes  given  the  appellees  sball  be  their 
compensation  for  services  in  the  class  of  cases 
denominated  'stock  caees,*  bnt  it  does  not  state 
what  other  services  sball  be  rendered,  and  in- 
stead of  providing  a  measure  of  compensation  for 
other  services,  it  provides  that  the  appellees 
ahaU  receive  *reasonabIe  attorney's  fMs.*  Two 
impcHTtant  elements  are  left  open  to  parol  agree- 
ment: Th6  services  to  be  performed,  and  the 
consideration  to  be  yielded.  It  clearly  implies 
that  what  ahaA  be  done  in  other  than  'stock 
cases,*  and  what  consideration  shall  be  yielded, 
are  to  i>e  ascertained  by  resorting  to  parol  evi-, 
dence.  It  is  difficult  to  conceive  of  a  case  where 
the  writing  more  clearly  discloses  its  incomplete* 
ness  and  pcants  to  extrinsic  facts.  As  the  con- 
tract ts  not  all  in  writing,  it  la  a  parol  con- 
tract" 

[2]  The  same  is  true  of  the  contract  here 
in  question.  Its  Incompleteness  Is  appamt 
on  Its  face,  and  parol  evldoice  was  required 
to  comply  the  contract  and  warrant  a  re- 
covery by  ai^llant  This  being  true,  the 
contract  is  to  be  regarded  as  an  oral  or  ver- 


bal ccmtract  hence  would  not  cwne  within 
the  purview  of  section  2181,  Code  1915;  and 
it  would  be  incumboit  upon  ajuiellBnt  to  al- 
lege and  prove  a  nmslderation,  hence  the 
court  property  sustained  the  demurrer  to  the 
complaint 

For  the  reasons  stated*  the  Judgmoit  wlU 
be  afSmwd,  and  It  Is  so  ordered. 

PABKICB,  a  ud  BAYNOLDSp  con- 
cur. 


LDNA  T.  MONTOTA. 


<25N.li.48Q) 
(No.  2276^ 

Sept  24, 


(Supreme  Court  of  New  MezicOb 

fBvJlabiu  hv  tU  OowrtJ 

1.  Ai,TBBATioir  or  msramfBRTB  «=327(1),  80 
— Tna  OF  xumanoic  x  qtrnmoir  fob 

JUBT. 

Where  an  alteration  Is  apparent  on  the  face 
of  an  instrameot  in  suit  there  is  no  presump- 
tion as  to  whetiier  such  alteration  was  made 
before  or  after  the  execution  of  the  lostrumoit 
and  the  question  of  the  alteration  and  its  bind- 
ing effect  on  the  parties  after  its  Introdaction 
are  questions  to  be  considered  in  the  light  of 
all  the  evidence,  extrinsic  and  Intrinric,  and  de- 
cided by  the  Judge  sitting  as  a  jury,  or  by  the 
jury  undw  proper  instructions. 

2.  Altsbation  or  wa/amama  «s»27{3)— 
BcBDBN  or  FBoor  or  autkbahoh  is  on 

PAETY  AlXXQlSa  IT. 

Where  an  alteration  Is  apparent  on  the  face 
of  an  instrument  In  suit  the  burden  of  proof 
to  explain  sadi  alteration  is  not  upon  the  party 
seeking  to  recover  under  it  but  upon  the  one 
who  alleges  that  the  alteration  lias  been  made 
in  the  Instrument 

3.  LnirrATiozr  or  actions  ^»66(0)— Liutta- 

TIONS,  AS  to  CEBTmCATK  or  UEFOSIT,  BUB 

moM  DEKAND. 
An  Instrument  which  reads  as  follows:  *T. 
testify  that  OB  November  80;  1903,  Santos  Luna 
depodted  tSx  hundred  doUan  in  my  care,  I  pay- 
ing him  five  per  cent  Interest  per  annum. 
TbiM  money  is  guaranteed  by  me.  Max  H. 
Hontoya"— is  properly  treated  and  considered 
as  a  certificate  of  deposit  and  the  sUtote  of 
limitatloDS  begins  to  run  gainst  the  depositor 
at  the  time  wlien  demand  tor  payment  is  made. 

Appeal  from  District  Court;  Soporro  Coun- 
ty; M.  0.  Mechem,  Judge. 

Action  hy  Francisco  Luna,  administrator 
of  the  estate  of  Santos  Luna,  deceased, 
against  Max  H.  Montoya.  Judgment  for 
IdaintlfC  on  flndlngs  of.  fact  and  conclusions 
ot  law,  and  defendant  appeals.  Affirmed* 

This  Is  an  action  by  an  administrator  upon 
a  writing  in  Spanish  signed  by  appellant 
found  on  page  4  of  a  book  purporting  to  be  a 
time  book  of  appellee's  Intestate,  a  literal 

translation  of  which  is  as  follows: 
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**I  testify  that  in  NoTevber  80,  1903,  Santos 
Lnna  depodted  $600  in  ni7  care,  I  paying  6 
pvt  hnndred  of  Interest  per  anniUD.  litis  mon- 
ey is  gnaranteed  by  me. 

"Max  H.  Montoya." 

Tbe  writing  on  Qie  opposite  page,  wblcb  Is 
also  in  tbe  handwriting  of  appellant,  was 
also  introduced,  and  other  pages  are  re- 
ferred to  In  the  evidence.  Tbe  trial  Judge, 
being  of  the  opinion  that  It  was  necessary 
and  proper  that  this  writing  should  be  in- 
spected by  this  court,  ordered  the  trausmlt- 
tal  of  the  book  to  the  clerk,  and  it  is  before 
the  court  for  consideration  In  connection 
with  the  transcript,  under  rule  3,  par,  7  (163 
Pac.  XTlil). 

Appellant,  in  his  answer,  denied  that  plain- 
tiff's Intestate  had  ever  deposited  with  him 
$600  In  money,  or  any  other  sum,  and  in  sub- 
stance alleged  that  the  writing  In  question 
was  given  by  him  and  accepted  by  the  intes- 
tate as  a  memorandum  of  the  amount  or  part 
of  the  amount  of  a  claim  due  the  intes- 
tate from  the  estate  of  a  deceased  brother  of 
appellant,  for  which  estate,  or  rather  for  the 
administratrix  thereof,  appellant  at  the  time 
was  acting  as  agent ;  that  the  memorandum 
was  originally,  to  the  best  of  his  recollection 
and  t)elief,  for  $500,  and  was  afterwards 
raised  to  $600  without  his  knowledge  or  con- 
sent Appellant  also  pleaded  the  six-year 
statute  of  limitations. 

The  court,  by  its  second,  third,  and  fourth 
findings,  held  that  the  alteration  was  appar- 
ent on  the  face  of  the  Instrumrat;  that  it 
therefore  was  not  an  alteration  of  a  suspi- 
cious character,  so  as  to  place  the  burden  of 
proof  upon  plaintiff;  and  that  the  pr<5of 
failed  to  show  that  the  alteration  was  made 
after  eEecntlon  and  delivery,  or  at  such  oth- 
er time  as  not  to  be  binding  apon  appellant ; 
and  as  conclusl(HU  of  law  tlie  court  held 
that  the  Instrument  was  In  the  nature  of  an 
Individual  certlflcate  of  deposit;  that  the 
rights  and  liabilities  of  the  parties  were 
governed  by  substantially  the  same  rules  and 
principles  of  law  applicable  to  bank  cer- 
tificates of  deposit;  that  appellant  was  not 
relieved  from  his  liability  upon  said  instru- 
ment by  reason  of  tbe  alteration  apparent 
upon  tbe  face  of  the  same ;  that  the  Instm- 
ment  was  not  barred  by  the  statute  of  limi- 
tations; and  that  appellee  was  entitled  to  re- 
cover $600,' with  5  per  cent.  Interest  from  the 
date  of  the  writing.  To  each  of  these  find- 
ings and  concludons  apiwllant  took  an  excep- 
ti<m  at  the  time.  Judgment  was  tbereopon 
rendered  against  blm  accordingly. 

J.  G.  Fitch,  of  Socorro,  for  appellant. 
Nicholas  &  Nicholas,  of  Magdalena,  for 
appellee; 

BATNOIiDS,  J.  (after  stating  tbe  facts  as 
above).  Two  questions  are  presented  by  this 
appeal:  First,  the  ruling  of  the  trial  court 
that  tbe  alteration  apparent  on  the  face  of 


the  writing,  raising  the  amount  from  $500  to 
two,  was  not  of  a  suspicious  character,  so  as 
to  place  the  burden  of  explaining  the  same 
upon  appellee ;  and,  second,  the  ruling  of  the 
court  that  the  action  was  not  barred  by  the 
statute  of  limitations.  Tbe  trial  court  fbnnd 
as  follows: 

"That  said  inatrument  on  Its  face  shows  no 
erasure  or  attempted  erasure,  and  that  said 
alteration,  so  apparent  on  the  face  of  said  in- 
stroment,  la  not  an  alteration  of  suspicious  char- 
acter, «o  as  to  place  the  burden  of  proof  apon 
plaintiff  to  explain  the  same."  To  whidi  find- 
ing defendant  then  and  there  objects  and  ex- 
cepts. 

"That  the  proof  fells  to  show  that  said  altera- 
tion of  said  instrument  was  made  after  its  ex- 
ecution and  delivery  by  the  defendant  or  at  such 
other  time  as  not  to  be  binding  upon  LIm."  To 
which  finding  defradant  then  and  there  objects 
and  excepts. 

[1,2]  It  Is  urged  by  Qie  appellant  as  a 
ground  for  rev^^tl  of  tbis  Judgment  tliat 
the  trial  court  misapplied  the  rule  of  evi- 
dence as  to  the  burden  of  proof  on  tlie  sub- 
ject of  altered  instruments;  that,  although 
there  was  confllctiDC  evidence  as  to  tbe  band- 
writing  of  tbe  figure  "6,"  tbe  trial  Judge  did 
not  base  bis  finding  upon  this  evidence  but 
upon  Inspection  of  the  Instrument,  from 
whidi  Inspection  be  concluded  tiiat  tbe  alter- 
ation, being  apparent  oa  Its  face^  was  not  of 
a  suspicious  charactor,  so  as  to  i^aoe  tbe 
burden  of  proof  on  tbe  plaintiff.  It  Is  con- 
coded  by  the  appellant  that  alteratbm  alone 
does  not  make  an  instrument  suspicious, 
where  it  is  apparently  altered  to  correct  some 
obvious  mistake  and  carry  out  the  intentions 
of  the  parties  (Hart  v.  Sbarpton,  124  Ala. 
638,  2T  South.  451) ;  but  he  contends  that  the 
elonoit  of  Interest  Is  a'  most  Important  test 
in  determining  whether  an  apparent  alters 
atlon  is  suspidouB  or  not,  and  that  the  trial 
Judge  overlooked  this  important  factor. 

^e  autboritieB  cn  the  subject  are  In  h(q^ 
less  confusion.  As  is  aaid  In  a  note  to  Bur- 
gess T.  Blake,  128  Ala.  105,  28  South.  963,  86 
Am.  St  Bep;  78,  at  page  128  of  the  last  cita- 
tion: 

"Where  the  alteration  is  apparent,  the  au- 
thorities arc  hopelessly  divided  as  to  the  pre- 
sumptions arising  from  such  apparent  altera- 
tion. Any  attempt  to  reconcile  them  would  be 
useless,  and  an  accurate  classification  of  their 
varying  views  Is  Impossible.  They  seem  to  fall, 
however,  into  four  general  classes,  each  of 
whieh  Is  representative  of  a  view  opposed  to 
that  of  the  others:  (1)  One  line  of  cases  holds 
that  no  presumption  arises  from,  an  alteration 
apparent  on  the  face  of  tbe  Instrument,  but  that 
the  entire  qoestlon  of  the  time  when  tbe  altera- 
tion was  made  is  for  tbe  jary  to  consider  In  the 
light  of  all  the  evidence,  intrinsic  and  extrinsie. 
0^  Another  holds  that  an  alteration  apparent 
on  the  face  of  the  paper  raises  a  presumption 
that  it  was  made  after  the  execution  and  deliv- 
ery. 8.  A  third  line  of  authorities  holds  that 
tbe  presumption  that  the  alteration  was  made 
after  execution  arises  only  where  the  alteration 
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or  the  facts  BurroandlDg  It  are  suspicions  *,  and, 
finally,  it  is  held  by  another  sronp  of  courts: 
(4)  That  an  alteration,  apparent  on  the  face  of 
the  paper,  is,  withont  ezplanadon,  premmed  to 
have  been  made  before  delirery.  ^Is  dasaifica- 
tlon  of  the  antborities  is,  at  best,  approximate 
only,  as  many  of  the  courts  have  taken  com- 
promise positions,  holding  the  presunlption  to 
depend  upon  various  matters,  such  as  denial 
under  oath  that  the  paper  was  executed,  the  na- 
ture of  the  instnunent— I.  e.,  whether  a  special- 
ty or  not,  eta" 

"While  the  different  views  presented  in  the 
three  paragraphs  aa  to  the  presumptions  arising 
from  spparcnt  alterations  are  seemingly  in  hope- 
less conflict,  yet  an  examination  of  the  decisions 
leads  to  the  opinion  that,  whatever  doctrine 
may  be  theoretically  adhered  to  in  any  particu- 
lar Joiiadietlon  regardii^  the  presnmtion  as  to 
the  time  at  apparent  alterations,  yet  in  the 
greater  number  of  cases  the  person  who  claims 
under  or  offers  in  evidence  an  instrument  which 
is  at  all  suspicious  by  reason  of  an  apparent 
alteration  will  be  required  to  explain  and  re- 
move the  suspicion."  1  B.  G.  L.  "Alteration 
of  Instrnments,"  par.  77. 

The  words  "suspicious  alterations,"  as 
osed  In  the  above  quotation,  have  been  ^ven 
many  different  meanings  by  the  adjudicated 
cases.  No  definite  rule  can  be  deduced  to 
determine  the  drcnmstances  ccmnected  with 
an  apparent  alteration  whldi  will  be  regard- 
ed as  suspicious  and  will  require  explana- 
tion by  the  party  relying  on  the  altered  in- 
strnment  2  C.  J.  "Alteration  of  Instru- 
ments," par.  199.  The  weakness  of  an  objec- 
tion to  the  rule  above  will  be  found  in  the 
following  quotation: 

"This  furnishes  no  definite  rule  by  which  to 
determine  when  the  harden  Is  upon  the  holder 
to  explain  the  alteration  and  when  it  is  not. 
Who  is  to  determine,  and  by  what  test,  whether 
the  alteration  is  suspidonsT  *  *  *  And  it 
seems  to  ns  that  tiie  rule  just  retttred  to 
amounts  to  nothing  more  Uum  saying  that  In 
some  cases  this  intrinsic  wridenee  may  tend  to 
prove  that  the  alteration  was  made  after  deliv- 
ery, and  therefore  throw  the  preponderance  on 
that  side,  unless  the  holder  of  the  Instrumoit 
produces  extrinsic  rebutting  evidence.  Thus 
construed,  we  would  And  no  special  fault  with 
the  rule.  But  it  Is  incorrect  to  call  this  a 
presumption  of  law;  it  is  rimply  an  inference 
of  fact  drawn  from  evidence  in  the  case."  Wil- 
son T.  Hayes,  40  Minn.  531,  42  N.  W.  407,  4 
L.  B.  A.  198,  12  Am,  St  Rep.  764. 

In  the  presOTt  case  the  lower  court  found 
tbe  alteration  to  be  so  apparent  that  It  was 
not  an  alteration  of  a  suspicious  character. 
We  have  Inspected  the  instrument  and  agree 
with  the  conclusion  reached  by  the  trial 
Judge.  But  the  question  before  ns  Is  one  as 
to  the  burden  of  proof,  when  an  Instrument 
whltih  has  been  apparently  altered  la  sued 
upon  by  one  who  will  benefit  by  such  altera- 
tltm.  The  rule  to  determine  this  question, 
vhlch  seems  to  us  best  and  8aK>orted  by 
reason  of  authority,  is  that  no  presumption 
arisea  trom  an  alteratloo  ajntannt  oa  the 


face  of  the  instrument,  .but  that  the  entire 
question  of  the  time  when  the  alteration  was 
made  Is  for  the  Jury  to  consider  In  the  light 
of  all  the  evidence.  Intrinsic  and  extrinsic. 

It  is  evident  from  the  adjudicated  cases 
that  the  courts  which  maintain  the  position 
that  no  presumption  arises  from  an  apparent 
alteration  of  an  Instrument  in  fact  hold  that 
such  instrument  la  not  an  altered  instrument 
within  the  meaning  of  the  phrase.  They 
hold,  in  effect,  that  the  Instrument  as 
cbangeri  or  altered  Is  the  Instrument  which 
tbft  parties  executed.  As  before  stated,  wo 
beilfcve  this  to  be  the  proper  rule.  To  modify 
this  Idle,  by  casting  the  burden  of  proof  on 
the  plaintiff  or  the  defendant,  according  as 
the  trial  Judge  may  deem  the  alteration  sus- 
picious or  not,  changes  a  rule  of  law  into  an 
Inference  of  fact,  which  inference  of  foct  the 
court  should  not  pass  upon,  but  leave  to  the 
Jury. 

The  trial  court,  In  holding  that  the  appar- 
ent alt^atlon  was  not  one  of  a  suspicions 
ChaTacter,  so  as  to  place  tbe  borden  of  proof 
upon  tbe  plaintiff,  reached  the  correct  con- 
cIusUhi,  and  properly  placed  the  burden  of 
proof  upon  tbe  defendant,  who  alleged  that 
tbe  Instrument  had  been  altered.  We  hold, 
however,  Qiat  the  correct  rule  to  be  applied 
In  case  of  apparent  alteration  ct  instru- 
ments is  tb^B:  That  there  is  no  presumptlMi 
from  BU<3i  apparent  alteration,  and  that  the 
question  of  alteration  and  Its  binding  effect 
on  the  parties  after  the  introduction  of  tbe 
Instrument  In  evidence,  are  questions  to  be 
considered  in  the  light  of  all  the  evldoice, 
extrinsic  and  intrinsic,  and  dedded  by  the 
Jn^  sitting  as  a  Jury,  w  by  tbe  Jury  under 
proper  instructions. 

[S]  It  is  further  urged  by  the  ai^Iant 
tliat  the  instrument  In  question  was  Improp- 
erly treated  as  a  certificate  of  d^slt  Ap- 
pellant concedes  that  the  case  of  Bank  of 
Commerce  v.  Harrison,  11  N.  M.  50,  66  Pac 
460,  correctly  states  the  law  in  regard  to 
certificates  of  deposit,  but  he  contends  that 
the  doctrine  therein  announced  should  not  be 
extended  to  the  instrument  Involved  In  this 
case.  Tbe  case  of  Bank  of  Commerce  v. 
Harrison,  supra,  holds  that  the  statute  of 
limitations  does  not  begin  to  run  against  the 
holder  of  a  certificate  of  deposit  until  he  has 
made  demand  on  the  bank  for  payment  of  the 
money  evidenced  by  the  certificate  of  deposit. 
We  hold  that  fbe  same  rule  of  law  applies  to 
the  Instrument  Involved  In  this  suit.  As  was 
said  by  Mullins,  J.,  In  Payne  v.  Gardiner,  29 
N.  T.  at  pages  171,  172: 

"Questions  as  to  the  rights  and  remedies  of 
depositors  have  generally,  if  not  altogether,  aris- 
en in  actions  by  and  against  banks;  but  it  is 
every  day's  practice  for  persons  having  surplus 
funds  to  depiMit  them  with  naodianta,  lawyers, 
and  other  hunness  men,  and  they  are  reodved 
as  often  as  matters  of  favor  to  the  perstm  de- 
positing as  with  a  view  to  the  advantage  of  the 
perwm  leeeiviBg;  and  I  apprdiend  iSuA  saeh 
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prawms  VeUers  that,  befon  tiiey  can  1m  Ba«tl 
for  the  money,  a  dctnand  must  be  made  of  the 
deposit.  Sacb  a  rule  not  only  gives  effect  to  the 
inteotioD  of  the  parties,  but  it  Is  essentially 
jast.  Why  ehould  a  demand  be  held  necessary 
in  the  case  of  a  deposit  in  a  bank,  and  nnnecea- 
sary  in  the  case  of  a  deposit  with  a  private  i»er> 
sOn?  In  both  casea  the  dopoaitor  ia  not  an  ordi- 
nary  borrower;  that  la  to  w»j,  tliey  do  not 
solicit  the  deposit  for  thdr  own  benefit  exdu* 
■iTely.  In  both  they  hold  tiiemselTes  out  as 
wlllins  to  receive  deposits,  and  to  pay  inter- 
est, perhaps,  thereon.  The  same  eonslderationa 
which  render  proper  demand  before  snit  In  the 
case  of  the  one  are  equally  operative  in  the  case 
of  the  other.  *  *  *  I  entertain  no  doubt  but 
that  the  transaction  in  question  was  a  deposit, 
and  that  the  rights  and  liabilities  of  the  parties 
are  precisely  the  same  aa  if  the  mwej  hwA  heea 
In  a  bank ;  and  henoe  there  waa  no  right  of  ac- 
tion againat  the  depoaitariea  until  actual  de- 
mand made,  and  the  statute  of  limitations  be- 
gan to  run  from  the  aame  time.  If  such  la  the 
law,  then  the  demand  In  question  waa  not 
barred,  and  tike  Jodgnwnt  ahouid  be  affirmed." 

Finding  no  error  In  the  record,  the  case  Is 
■ffinned;  and  It  la  w  ordered. 

PABKEB,  a  and  BOBBBTS,  con- 
can 


(BB  170) 

HOGOAN  V.  PRIOB  BTVER  IRBIGATION 
CO.  et  aL  (No.  8808.) 

(Supreme  Court  of  TTtih.    Oct.  1%  1919.) 

1.  AfPEAI,  AlTD  EBBOa  ^al042(S) — FlUIfO  OF 
AMENDED  COHPLAIITT  BETTIMa  CP  HEW  OAnSS 
or  ACTIOIf  HABMLEflB. 

The  denial  of  defendant'a  motion  to  strike 
from  the  file  an  amended  and  supplemental  com- 
plaint, because  additional  causes  of  action  were 
set  forth,  referring  to  an  allegation  aaking  at- 
torney's fees  which  waa  not  In  the  original  com- 
plaint, was  not  prejudicial  error,  where  no 
attorney's  fees  were  allowed  and  no  further 
attenti<m  paid  by  rither  coonael  w  coort  to  the 
qnortion  of  attomeyi^  feea. 

2.  Pleading  ♦=>64(2)— CaEDiroBa*  bill  rot 

HULTIFABIOUS. 

A  complaint.  In  effect  a  creditors*  bill  after 
exhaustion  of  legal  remedies,  seeking  to  force  a 
creditor's  lien  on  debtor's  property  and  to  follow 
assets  tff  tiie  debtor  corporadoa  faito  the  hands 
of  an  who  are  not  bona  Ada  purchasers,  the 
tMtM  stoted  relating  wholly  to  the  same  general 
canse  of  action,  la  not  mnltifarions,  and  not 
subject  to  demurrer  for  Improperly  uniting  or 
mingling  causea  of  action,  which  shoold  be  sepa- 
rately stated. 

8.  CoapoBATiOHB  «=»579(2)— New  oobpora- 

TION  OBQAHCEXS  BT  BBLI.EB*a  nOOKHOLDKBS 
LIABLE  rOB  SELLXB'S  OEBTB. 

The  management  of  one  corporation  may 
organize  another  and  transfer  Ita  property  to 


the  new  corporatloB,  bvt  if  It  doea  so,  even  with 
the  consent  of  all  its  stockholders,  the  new  cor- 
poration Is  liable  for  the  debts  of  the  other  to 
the  extent  of  the  value  of  the  property  received: 
and,  assuming  that  such  conveyance  was  not 
void  unless  fraudulest,  nor  for  the  purpose  of 
hindering  or  defrauding  creditors,  the  creditors 
still  have,  the  right  to  follow  the  property  thus 
transferred.! 

4.  COBFOBATIONS  «=»269(S)  —  StOCKHOLDEBS 
ON  TKAN8FEB  TO  NEW  OOBFOEATIOH  HAVtNO 
SAME  DIBECTOB8,  NOT  UABLB  FOB  ULTBA 
TIBEB  ACTS. 

Evidence  held  not  to  show  transactions  by 
which  debtor  corporation  was  stripped  of  all  ita 
property  reaalted  fr<nn  fraud  or  bad  faith  of  the 
directors,  or  that  there  was  any  dissipation  of 
asseto  in  making  such  conveyances,  or  any  in- 
tent tiiat  such  transactionB  should  be  of  advan- 
toge  to  the  directors  of  both  the  selling  and 
buying  corporation,  except  perhaps  incidentally 
aa  atockholders  and  defenduits  in  creditors'  ac* 
tion,  and  those  stockholders  who  were  not  direc- 
tors of  the  dd>tor  corporation  at  tin  time  of 
snch  transfer  were  not  acoonntable  for  the  cor- 
poration's illegal  or  ultra  vires  acta. 

6^  COBPOBATIOKS  ^=>679(2)— RlQBTB  OF  CBED- 
rrOBB  ON  TEANSPBB  OE  FBOFOTT  TO  NEW 

00  BPOBATioN— Sales. 
A  trust  agreement,  under  which  all  the 
property  of  the  debtor  corporation  was  trana- 
ferred  to  a  new  corporation,  oonstmsd  and 
held  to  provide  tiiat  the  proceedB  ui  sale  of  wa- 
ter shares  should  be  applied  flrst  to  pay  the 
debto  the  oompany  incurred  in  connectioo  with 
the  construction  of  Its  irrigation  project,  ex- 
oepting  only  a  loan  from  the  state,  so  that  a 
creditor  of  the  company  was  entitied  to  pay- 
ment out  of  Ae  proceeds  of  stock  sales, 

6.  CoBFOBATioira  «s»54BC!>— BiasTB  or  om- 

CEB8  AND  8TOOKBOLDEB8  mfDXB  OBEDITOKS* 

BILL. 

Where  individual  stockholders,  defendants 
in  a  creditor's  suit,  paid  out  their  money  for 
the  corporation,  a  stockholder,  who  waa  not  a 
director  of  the  debtor  corporation,  had  a  right 
to  accept  a  preference  by  payment  in  corporate 
stock  whether  the  company  was  iosolvent  or 
not,  but  a  director  of  an  inaolvMit  corporation 
had  no  right  to  do  so  whether  he  became  cred- 
itiMr  as  guarantor,  indorser,  or  surety. 

7.  CoBPOBATiONS  ^545(2)  —  Pathewt  of 

NOTES  TO  DIBEOIOB  WHEN  OOBPOBATIOIT  WAS 
INSOLVENT. 

Where  a  corporation  was  willing  to  make 
unusually  liberal  discounts  to  a  stockholder  pur< 
chasing  its  notes,  the  purchaser  would  not  for 
such  reason  b«  charged  with  fraud  or  dishon- 
esty, but  if  BQch  purcfaaaer  was  a  director  when 
presoiting  the  purchase  notes  for  payment,  and 
the  company  was  then  Insolvent,  he  would  not 
be  InstlSed  In  accepting  and  appropriating 
shares  in  a  new  corporation  In  payment  of  such 
debts,  tboa  depriving  other  creditors  of  a  fund 
to  whidi  they  were  entitied,  and  as  director  ho 
must  be  presumed  to  know  the  corporatioa'a 
financial  condition. 


^Cooper  V.  Xigbt  *  Power  Ce^  3B  VUta.  BTI^  US 

Fac.  202,  130  Am.  St.  Rep.  1075. 
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8.  Appxal  and  «bbob  «=s1177(6)— Inbuffi- 
ciknct  of  becobd  to  eotabliah  vaxtjk  at 
tba1t8rb  of  assets  to  hew  cobpobation. 
In  ft  creditor's  bill  to  snbject  property  of  a 
debtor  irrigation  company  paaalnff  Into  th« 
hands  of  another  corporation  to  bis  claims,  fail- 
vn  to  determine  whetber  the  irrigatim  company 
•was  insolvent  at  a  parlicahu'  time  leares  tiw 
Supreme  Court  unable  to  direct  what  findings 
should  be  made  as  to  the  price  of  tba  stock  or 
water  shares  in  the  new  company  at  the  time 
of  the  transfer  to  it  from  the  irrigation  com- 
pany;  the  price  fixed  In  a  trust  agreement  for 
transfer  being  purely  Setitioas. 

Appeal  from  District  Ooort,  Salt  Lake 
Conoty;  H.  H.  Stephens,  Jndge. 

Action  James  W.  H(«gan  sgalnst  the 
Pric0  River  Irr!gati«k  Granpany,  i  corpon- 
^tion,  and  others.  Judgment  for  ptalntlff,  and 
'the  named  defendant  and  certain  other  de- 
fendants  appeaL  Reversed  as  to  certain  de* 
fendants,  reversed  and  directed  as  to  oer^ 
tain  others,  and  affirmed  as  to  others. 

U.  Oliomas  and  Sonle  &  Spalding,  all  of 
Salt  Lake  City,  for  an>ellants. 

Wlllard  Hanson  and  &  Hcvpangh,  all 
of  Salt  Lake  01^,  tor  respondoit. 

WEBER,  J.  The  substance  ct  plalntilTB 
amended  and  sopplemental  complaint  Is  that 
In  1906  he  sold  and  c<mveyed  the  Mammoth 
Reserroir  sTStem,  with  buildings  and  person- 
al furopertyt  to  the  Utah  Irrigation  ft  Power 
Company  for  $20,000,  on  which  a  partial  pay- 
ment d  9600  was  made;  that  <m  July  22, 
1907,  tin  Irrigated  Lands  CcHupany,  we  of 
the  above  defendants,  was  Incorporated  un- 
der tbe  lavs  of  Utah,  and  UnOt  over  the  prop- 
er^ of  the  Utah  Irrigation  &  ?ower  Com- 
pany, and  aasnmed  the  debts  of  the  Uitter 
company.  Including  plalntilTa  dalm ;  that  In 
January,  1010,  tbe  Irrigated  Lands  Ccnnpany 
made  and  dellTared'  to  idalntlff  its  promis- 
swy  notes,  secnred  by  shares  of  stock  in  the 
Price  River  Irrigation  Company  and  the 
Abraham  Irr^tion  Company;  that  said 
notes  were  not  paid  when  due ;  that  plalntlfr 
obtained  Judgment,  sold  the  collateral  which 
he  bad  recelTed  with  the  notes  for  the  sum 
of  $4,890.  and  that  In  one  case  the  deficiency 
Judgment  amounted  to  $13,910.00  end  In  the 
ottier  the  judgment  was  for  $882.82;  that 
executions  were  Issued  and  were  returned 
wholly  unaatlsfled. 

Plalntltr  further  alleges  that  on  the  4th 
day  of  January,  1910,  John  Y.  Smith,  Van 
D.  Spanlding,  Thomas  Austin,  George  A. 
Smith,  Thomas  Webb,  Charles  Tyng,  William 
D.  Livingston,  David  Morgan,  Albert  Smith, 
and  ^ranlE  Nelsen  constituted  the  entire 
board  of  directors  and  managing  officers  of 
said  Irrigated  Lands  Company,  and  owned 
and  controlled  substantially  the  entire  out- 


standing caidtal  stock  of  sfdd  corporation; 
that  at  ttie  same  time  the  said  John  T. 
Smith,  George  A.  Smith.  Thmnas  Austin, 
WUllam  D.  LivingstoD,  Albert  Smith,  Frank 
Nelsen,  and  David  Morgan  constituted  the 
entire  board  of  directors  and  managing  of- 
ficers and  agraits  of  the  Price  River  Irriga- 
tion Company,  and  were  the  owners  and 
holders  of  substantially  all  of  its  capital 
stock;  that  between  the  Ist  day  of  August, 
1909,  and  the  12th  day  of  January,  1911.  alt 
of  the  defendants  to  this  salt,  contriving  and 
Intending  to  d^raad  the  plaintUt  of  his 
claim  against  the  Irrigated  Lands  Company, 
and  with  Intent  to  hinder,  delay,  and  de- 
fraud its  creditors,  and  wrongfully  to  ap- 
vmpsistB  to  ttiemselves,  without  any  ad- 
equate or  substantial  omslderstlon,  all  the 
assets  of  said  last-named  company,  made  and 
caused  to  be  made  by  said  company  various 
pretended  contracts  and  agreements  with  the 
Price  River  Irrlgatltm  Company,  and  the  oth- 
er defendants,  whereby  the  Irrigated  Lands 
Company  conveyed  and  delivered,  without 
any  adequate  or  substantial  consideration 
whatooever  therefor,  all  the  property,  real 
and  persmal,  and  all  rights  and  franchises 
of  the  said  Irrigated  Lands  Company  to  the 
said  Price  River  Irrigation  Company,  and  to 
the  other  defendants ;  that  by  reason  of  the 
transfers,  ass^ments,  and  conveyances  by 
the  Irrigated  Lands  Company  to  the  said  de- 
fondants  ail  of  the  assets  of  tbe  Irrigated 
Lands  Company  were  conveyed,  transferred, 
and  assigned  to  the  said  defendaiits,  and  said 
Irrigated  Lands  Company,  by'  reason  of  the 
same,  was  rendered  bankmpt  and  unable  to 
pay  any  of  its  debts  and  obligations.  Includ- 
log  the  debt  and  obligation  owing  to  plain- 
tlfl;  that  the  property  so  transferred,  con- 
veyed, and  assigned  to  said  defendants  was 
worth  at  least  the  sum  of  $200,000,  and  was 
more  than  ample  to  pay  the  debts  and  ob- 
ligations owing  plalntUE  by  the  Irrigated 
Lands  Company;  tibat  the  shares  of  stock 
in  the  Price  River  Irrigation  Company  so 
transferred  and  assigned  to  the  several  de- 
foidants  had,  on  or  about  the  24th  day  of 
October,  1908,  be«i  placed  In  trust  with  Wil- 
liam D,  Livingston,  as  trustee,  for  the  pur- 
pose of  paying  the  debts  and  obligations  of 
the  Irrigated  lAnds  Company  Incurred  for 
and  in  connection  with  tbe  constmctlon  of 
said  project  of  said  Irrigated  Lands  Com- 
pany, including  the  reservoir  and  main  ca- 
nals of  the  said  Mammoth  Reservoir  sys- 
tem, other  than  a  loan  theretofore  made  by 
the  state  of  Utah,  and  that  plalntifTs  claims 
heretofore  placed  in  judgment  were  incurred 
In  connection  with  the  construction  of  said 
project  and  scheme,  and  for  the  reservoir 
dte,  maps,  and  flliugs,  water  rights  and  oth- 
er property,  and  tools  and  Implements  in 
coomectlon  tiierewlth ;  that  said  trust  at  the 
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time  of  said  transfer  tiad  not  terminated, 
and  the  plaintiff  by  virtue  of  aald  tnut  wae 
entitled  in  equity  to  a  lien  upon  said  stock 
and  to  be  paid  th^efrom ;  tiiat  the  said  de- 
fendants and  each  and  all  of  tbem  well  knew 
of  said  trust;  and  well  knew  of  the  ri^^ts  ot 
the  plaintiff  therein;  that  the  transfer  of 
said  Price  River  Irrigation  Company  stock 
was  a.  conversion  of  said  stock  and  a  viola- 
ti<m  of  said  trust,  and  the  said  defendants 
and  each  and  all  participating  tber^  were, 
and  are,  liable  to  account  to  the  plaintiff  for 
the  property  so  sold  and  ccmverted ;  that  by 
the  said  conveyances  and  assignments  the 
Irrigated  .Lands  Company  was  deprived  of 
all  its  properties,  franchises,  and  assets  of 
every  kind  and  description,  including  prop- 
erty necessarily  held  and  used  in  the  opera- 
tion, use,  and  enjoyment  of  the  rigbts  and 
privUeges  conferred  by  its  franchises,  with- 
out which  its  franchises  could  not  be  suc- 
cessfully operated  and  enjoyed,  and  thereby 
became  wholly  insolvent  and  unable  to  pay 
plaintlCTs  claim  or  any  part  thereof,  except 
so  far  as  the  same  was  secured  by  said  col- 
lateral ;  that  plaintiff  had  no  notice,  knowl- 
edge, information,  or  belief  of  the  fraud  un- 
til after  rendition  of  the  Judgment  hereinbe- 
fore pleaded;  that  defendants  pretend  that 
they  do  not  now  own  and  are  not  in  posses- 
sion or  control  of  the  property  heretofore 
received  by  tbem,  and  that  because  tbey  have 
ceased  to  own  and  hold  said  property  they 
are  relieved  from  all  obligation  to  account 
herein;  but  plaintiff  alleges  that  defendants 
In  receiving  said  property,  and  in  partici- 
pating in  the  wrongful  acta  herein  set  forth, 
became  and  are  liable  to  account  for  the  full 
value  of  said  property  as  of  the  date  of  the 
transfer;  that  by  reason  of  the  trust  set 
forth  In  tAvor  of  plaintiff  he  is  entitled  to 
require  all  of  said  parties  to  account  for 
said  property  and  its  value  as  of  the  date 
of  the  transfer  thereof,  and  that  Hw  Individ- 
ual directors  of  the  said  Irrigated  Lands 
Compai^,  made  defendants  h«eln,  are  per- 
sonally liable  to  plaintiff  and  the  other  cred- 
itors for  the  value  of  the  property  so  dis- 
sipated and  distributed  by  tbe  said  directors 
in  violation  of  their  trust  and  duties  as  such 
officers. 

[1]  A  motion  was  made  by  defendants  to 
strike  the  amended  and  supplemental  com- 
plaint from  the  dies  because  additional  caus- 
es of  action  were  set  forth.  Tbe  motion  was 
overruled.  It  is  contended  that  an  allega- 
tion in  which  attorneys'  fees  were  claimed 
was  au  additional  cause  of  action,  and  should 
have  been  stricken.  As  no  attorney's  fees  were 
allowed  and  no  further  attention  was  jmld 
by  either  counsel  or  court  to  the  question  of 
attorneys'  fees,  the  ruling  of  tbe  court  did 
not  constitute  prejudicial  error.  To  allow 
the  amendment,  or  the  filing  of  a  supi^emen- 
tal  complaint  was  clearly  within  the  dlscre- 


tion  oi  13ie  conr^  and  tlte  rt^ag  on  the  mo-, 
tlcm  was  not  erroneoiu.  15  O.  J.  1445. 

[t]  A.  demurrer  waa  Interposed  on  the 
ground  Oiat  several  causes  of  action  had 
been  Improperly  united  and  mingled  together, 
and  that  the  causes  of  action  were  not 
B^Mtrately  stated.  The  complaint  la  In  effect 
a  creditor^  bill  after  exhaustion  of  Icsal 
remedies.  The  crux  of  It  la  that  the  creditor 
seeks  to  force  a  creditor^  lien  <»i  tiie  prop- 
erty of  the  debtor,  and  seeks  to  follow  assets 
of  tb»  c(nporati(m  debtor  In  tbe  handa  of 
all  who  are  not  bona  fide  purdiasers.  The 
facts  stated  In  the  complaint  relate  to  the 
same  general  eanse  of  action,  and  the  com* 
plaint  is  ttierefore  not  mnltlftirlons.  IB  a  J. 
1424;  8  R.  0.  L.  I  631;  2  Thompson,  Corp.  | 
1317;  Haskln  Wood  T.  Oo.  v.  Cleveland  S. 
Co,  94  Ta.  43S;  2S  S.  E.  878;  Wood  v. 
Sidney  S.  &  F.  Co..  92  Hun,  22, 87  N.  T.  Supp.. 
885. 

Issues  were  jt^ed  1^  answers  of  defeod- 
ants,  and  at  the  dose  of  the  trial  the  case 
was  dismissed  as  to  an  defaidanfes  exc^t 
Irrigated  Lands  Company,  Price  Blver  Ir* 
rlgatlon  Company,  Thomas  Austin,  George 
A.  Smltli,  Albert  Smith  and  John  T.  Smith, 
who^  with  the  exc^m  of  the  Irrigated 
Lands  Company,  are  tbe  appeUants  here.  All 
Issues  were  found  In  favor  of  plaintiff.  Tb» 
court's  conclusions  of  law  were^  in  part: 

"L  That  the  attempted  transfer  to  tbe  defend- 
ant tbe  Price  River  Irrigation  Company  of  the 
property  and  assoti  of  the  Irrigated  Lands 
Company,  under  data  of  January  12,  1911,  was 
fraudulent  and  void,  and  tbe  taking  ol  aald 
property  by  tbe  Price  River  Irrigation  Com- 
pany was  a  wrongful  appropriation  and  conver- 
sioQ  of  said  property  as  against  the  plaintiff 
herein;  and  that  as  against  said  plaintiff  said 
property  is  and  should  be  adjudged  and  decreed 
to  be  thft  property  of  tbe  Irrigated  Lands  Com- 
pany, and  subject  to  plaintiff's  'judgments. 

"2.  That  the  plaintiff  Is  entitled  to  have  ap^ 
piled  the  property  so  attempted  to  be  trans- 
ferred and  80  converted,  and  the  proceeds  there- 
of, to  the  satisfaction  of  his  said  judgments, 
hereinbefore  set  forth,  recovered  against  the 
said  Irrigated  Lands  Company;  and  to  have 
and  recover  from  said  property,  and  the  pro- 
ceeds thereof,  tbe  sum  of  said  Judgments,  to- 
gether with  interest  to  this  date,  i^srcgatiag 
tbe  sum  of  f  18,812.80.  and  also  interest  here- 
after accruing  until  paid,  together  with  his  coats 
of  suit. 

"3.  That  a  special  master  should  ba  appoint- 
ed to  take  over  and  sell  so  much  of  the  real  and 
personal  property  so  wrongfully  appropriated 
by  tbe  Price  River  Irrigation  Company  as  may 
be  required  to  pay  plaintlfTs  claim,  together 
with  interest,  costs  of  sale,  special  master's 
fees,  and  the  costs  of  this  suit. 

"4.  That  in  the  event  the  proceeds  of  said  sale 
are  Insuffldont  to  pay  tbe  costs  and  expenses 
herein,  and  plaintiff's  said  claim  in  foU,  tbe 
plaintiff  is  entitied  to  a  personal  Judgment  for 
such  deficiency  as  may  remain  against  the  Price 
River  Irrigation  Company,  John  T.  Smith, 
Thomas  Austin,  and  George  A.  Smith,  to  the 
extent  that  the  property  so  converted  has  been 


Digitized  by 


Google 


ftab) 


HOGGAN  V.  PRICE  RIVER  IRRIGATION  CO. 
(\U  P.I 


639 


sold,  mortgagea,  or  depreciated  in  value  through 
the  acts  of  the  said  defendant  corporation,  and 
while  in  its  hands,  which  Iom,  disdpation,  and 
^predstion  of  assets  e«eed  the  plafntifTa  s^d 
judgments,  and  execution  vainat  aaid  defend- 
ants should  issne  therefor." 

[1]  Ninety  alleged  errors  are  assigned. 
The  record  Is  TOlmainous.  We  have  read 
the  testimony  as  It  aj^ars  In  both  the  8t>- 
«tract  and  the  transcript  Except  to  refer  to 
some  of  the  more  Important  of  the  essential 
facts.  It  Is  nelthCT  practicable  nor  necessary 
to  review  the  evidence.  That  all  the  prop- 
erty of  the  Irr^ated  Lands  Company  was 
transferred  to  the  Price  Biver  Irrigation  Com- 
pany, who  refused  to  pay  plaintiff  the  amount 
doe  him,  Is  undisputed.  In  fact,  vrhen  the 
last  remnant  of  the  Irrigated  Lands  Com- 
pany's assets  was  transferred  to  the  Price 
Biver  Irrigation  Company,  It  was  expressly 
attpolated  between  the  two  oorporaticHaa  that 
the.  Price  Blrer  Irrigation  Company  did  not 
assume  or  agree  to  pay  any  of  the  obligatloDS 
or  Indebtedness  of  the  Irrigated  Lands  Com- 
pany. It  is  also  conceded  that  the  Price 
River  Irrigatloa  Company  never  had  any 
property  save  that  received  from  the  Irrigat- 
ed Lands  Company.  The  management  of  one 
COTporati<m  may  organize  another  and  trans- 
fer its  property  to  the  new  corporation,  but 
if  it  does  BO,  even  with  the  consent  of  all  tt^ 
stockholders,  the  new  corporation  Is  liable 
for  the  debts  of  the  other  to  the  extent  of 
the  value  of  the  property  received.  Cooper 
T.  Ugfat  ft  Power  Co.,  85  Utah,  570,  102  Pac. 
202,  136  Am.  St.  Rep.  1076.  Assuming  that 
the  conveyances  to  the  Price  Biver  Irrigation 
Company  were  not  T<rid,  nor  fraudulent,  nor 
made  for  the  purpose  of  hindering  or  de- 
frauding creditors  of  the  Irrigated  Lands 
Company,  the  plaintiff  still  had  a  right  to 
follow  the  property  which  had  been  trans- 
ferred to  the  Price  River  Irrigation  Com- 
pany. The  object  sought  would  have  been 
attained  as  well  without  setting  aside  the 
craveyanoes.  Giving  the  plaintUT  a  lien  upon 
the  property  of  the  Price  River  Irrigation 
Cmnpany  would  have  accomplished  the  same 
purpose.  That,  however,  ia  merdy  a  matter 
of  form.  We  thereftne  approve  omcludiHia 
of  law  1,  2,  and  3. 

[4]  To  understand  conelnsion  No.  4  It  la 
necessary  to  consider  the  evidence  upon 
which  It  Is  based. 

In  Aognat,  190^  the  Irrigated  Lands  Com- 
pany transferred  the  Mammoth  Reservoir 
and  other  property  to  the  Price  River  Irriga- 
tion Company,  a  corporation  that  had  been 
organized  by  the  management  of  the  Irrigat- 
ed Lands  Company.  The  capital  stock  of  the 
Price  River  Irrigation  Company  was  $500,- 
000,  divided  into  20,000  shares  of  the  par 
value  of  $25  per  share.  Its  capital  stock  was 
paid  by  acceptance  of  the  property  conveyed 
to  it  by  the  Irrigated  Lands  Gmnpany.  With 
the  exception  of  one  share  in  the  name  of 


each  of  the  incorporators,  Oie  stock  of  the 
Price  Biver  Irrigation  Company  was  placed 
in  the  hands  of  a  trustee  for  the  benefit  of 
the  Irrigated  Lands  Company,  It  is  claimed 
by  appellants  that  the  company  was  organls* 
ed  for  the  purpose  of  distributing  water 
among  farmers  to  whom  the  Price  River 
shares  were  to  be  sold.  Nothing  appears  in 
the  record  that  effectually  contradicts  this 
claim.  Instead  of  being  a  scheme  to  de- 
fraud, as  claimed  by  plaintiff,  It  seems  that 
It  was,  under  the  circumstances  at  that  time, 
a  sensible  and  businesslike  plan,  and  perhaps 
as  practical  as  any  that  could  have  been  de- 
vised. When  the  conveyance  of  1908  was 
made  the  Irrigated  Lands  Company  agreed 
to  complete  the  reservoir,  and  when  the  bal- 
ance of  the  property  was  conveyed  the  al- 
leged craisideration  for  the  transfer  was  the 
release  by  the  Price  River  Irrigation  Cbm- 
pany  of  the  other  company's  promise  to  com- 
Idete  the  reservoir.  These  transactions  strip- 
ped the  Irrigated  Lands  Company  of  all  its 
prt^erty,  bnt  the  evidence,  as  we  read  it, 
does  not  warrant  the  conclusion  that  there 
was  fraud  or  bad  faith  by  the  directors,  or 
that  there  was  any  dissipation  of  assets  by 
them  in  making  these  conveyances,  or  that  in 
conveying  the  property  to  the  Price  River 
Irrigation  Company  there  was  any  intent 
that  such  conveyance  should  be  of  advantage 
to  these  directors,  or  that  they  did  or  could 
make  any  profit  thereby,  except,  perhaps, 
incidentally  as  stockholders.  All  of  the  sto(^ 
of  the  Price  River  Irrigation  Company,  ex- 
cept 14  shares  to  the  organizers,  had  been 
transferred  to  the  Irrigated  Lands  Company, 
and  was  the  latter's  property,  and  so  far  the 
transaction  was  merely  the  exchange  of  prop- 
erty for  stock,  and  the  stock  represented  the 
value  of  the  property  so  conveyed — all  of  the 
property  of  the  Price  River  Irrigation  Com- 
pany. The  stodc  represented  so  many  shares 
of  water  rights,  and  these  water  rights 
resented  the  real  value  of  the  Price  lUver 
project.  With  the  exception  of  John  T. 
Smith,  the  individual  appellants  were  not 
directors  of  the  Irrigated  Lands  Company 
during  1908,  and  for  that  reason,  if  tor  no 
other,  they  should  not  be  held  accountable 
for  any  Illegal  or  ultra  vires  acte  of  the 
Irrigated  Lands  Company  during  that  year. 

[i]  The  court's  oondiuiiHi  of  law  Na  0, 
and  Qie  last,  is  aa  follows: 

"That  each  of  the  defendants  John  Y.  Smith. 
Thomas  Austin,  George  A.  Smith,  and  Albert 
Smith  is  a  trustee  ex  maleficio  of  the  600  shares 
of  stock  of  the  Price  River  Irrigation  Company 
received  by  the  several  defendants,  from  Wm. 
D.  Livingston,  trustee,  and  charged  with  a  trust 
In  favor  of  the  plaintiff  for  payment  therefrom 
of  the  debt  due  plaintiff  hereinbefore  stated. 
In  the  event  that  plaintlff'B  dalm  is  not  recov- 
ered in  fnll  from  the  sale  of  the  property  of  the 
Irrigated  Lands  Gompaay  wrongfolly  taken 
over  by.  the  defmdant  coi^oration,  or  by  ezeen- 
tlon  against  die  defendants  Price  Biver  Ixiigor 
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tkm  Company,  Jolin  T.  Smith,  Thomas  Austin 
and  Cieorse  A.  Smith,  then,  upon  the  coming  in 
of  the  report  of  the  special  master  ahowlng  the 
deficiency,  the  defendants  shoald  account  for 
the  tnut  stock  bo  received  by  them,  and  turn 
over  to  the  said  special  maatar  the  amount  re- 
autbiing  in  their  handa;  and  upon  aaid  ae- 
eonnting.  In  lo  far  aa  aatd  Mock  faaa  bem  di>> 
poaed  by  said  aereral  defendantSt  the  said 
defendanta  should  each  Beverally  be  charged 
with  the  stock  disposed  of  by  him  at  the  Talue 
of  $40  per  share,  and  upon  such  Bccouoting  (to 
the  extent  only  required  to  pay  the  balance  of 
plaintifTe  said  claim),  a  personal  judgment 
sboald  be  entered  against  the  aaid  several  de- 
fendanta raapectiTelr,  for  the  atot^  diapoaed 
of." 

On  September  1, 1908,  the  Irrigated  Lands 
Company  made  Its  iS  aepante  promissory 
notes,  each  la  tbe  nm  of  ^10,000.  Tbe  pay- 
ment of  ttieae  notes  was  guaranteed  by  15 
men  wlio  Oereafter  became  tbe  incorporators 
of  the  Price  River  Irrigation  Comipany  and 
who  were  flto(ddiolderB  of  tbe  Irrigated 
lAnda  Company.  In  July,  19(^  a  contract 
was  entered  Into  between  the  Irrigated  Lands 
Company  and  the  Irrigatioji  Investmenta 
Company,  by  wbldi  the  latter  was  to  sell 
water  rights  in  the  Price  Blver  Irrigation 
Company  for  a  price  that  would  net  the 
Irrigated  Lands  Compeny  $38  per  acre.  Ao- 
gnst  1,  1908,  an  agreemoit  was  executed  be- 
tween the  proposed  guarantors  of  15  prom- 
issory notes  of  910,000  eadi,  to  be  issued  and 
diiEyxMed  of  the  Irrigated  Lauds  Company, 
providing  that  the  personal  liability  among 
themselves  should  be  $10,000  eacb,  or  ane- 
fifteenth  of  the  total  UaMUty.  October  24, 
1908,  tbe  same  date  on  which  the  BSammoQi 
Beserroir  and  other  property  was  transfer- 
red to  the  Price  River  Irrigation  Company 
by  the  Irrigated  Lands  Company,  a  so-called 
trust  agreement  was  executed  by  the  two 
ecMDoratlons.  Tbia  tnut  agreemoit  provided 
Inter  alia  that.  14,000  sbaree  of  stock  sboald 
be  sold  in  accordance  with  a  certain  contract 
between  the  Irrigated  Lands  Company  and 
the  Irrigation  Inrestments  Gtaspany,  and 
that  the  trustee  should  see  that  the  prooeeds 
of  sales  of  the  water  stodt  or  tights  would  be 
applied  as  follows;  Birat,  In  the  payment  of 
the  debts  and  obligatimiB  of  the  Irrigated 
Lends  Gonytany  incurred  for  and  in  connec- 
tion with  the  eoostrtictlffli  ct  said  project, 
including  rescnrtdr  ai^  main  canalSf  other 
than  a  loan  (A  $100,000  from  the  state  of 
Utah;  second,  in  payment  of  any  bonuses 
allowed  and  agreed  upon  by  the  first  party  to 
be  paid  to  those  who  aided  in  securing  finan- 
cial old  to  the  first  party;  and,  third,  to 
tuni  over  any  remaining  proceeds  to  the 
Irrigated  Lands  GtHopany. 

It  la  contended  by  plaintiff  that  by  tbe 
express  terms  of  the  trust  agreement  the 
proceeds  of  sales  of  titils  stock  were  to  be 
applied,  first,  for  the  benefit  of  the  creditors 
of  the  Irrigated  I«nds  Company.  Appellants 


Insist  that  by  tho  express  terms  of  the  agree- 
ment such  proceeds  were  to  be  applied  only 
in  payment  of  the  debts  of  the  Irrigated 
Lands  Company  which  might  be  incurred  In 
the  completion  of  tbe  Price  River  project: 
Appellants  further  inslat  that  if  their  con* 
stmctlon  be  not  plain  and  reasonable  the 
district  conrt  erred  in  not  permitting  testi- 
inony  to  be  Introdaced  to  show  the  Intention 
of  the  parties  as  to  who  was  induded  in  the 
first  dass  In  this  trust  agreement  In  our 
opinion,  the  claims  of  creditors  were  Includ- 
ed in  tbe  provision  where  it  Is  stated  that 
proceeds  of  sale  of  watw  shares  shall  be  aj^ 
pUed: 

"First,  in  payment  of  the  debts  and  obliga- 
tions of  tbe  Irrigated  Lands  Company  incurred 
for  and  In  connection  with  the  conflCniction  ot 
aaid  project,  incloding  reservdr  and  main  ca^ 
nals  (other  than  a  loan  of  $100,000  from  the 
state  of  Utah)." 

It  Is  found  13iat  the  plMntilf  had  sold  to 
the  Irrigated  Lands  Company,  not  only  th& 
reserrolr,  but  It  Is  found  by  the  conrt  that 
the  debt  to  plaintiff  was  incurred  in  oonneo> 
tlon  with  the  construction  of  the  Mammoth 
project,  Induding  the  Btammoth  Reservoir 
and  main  canal,  the  construction  work  al- 
ready  performed  thereon,  buildings  wbldi 
were  to  be  used  for  construction  purposes, 
cement  construction  machinery  and  reservoir 
site,  and  water  rights  for  water  with  which 
said  reserroir  was  to  be  filled.  The  quall^- 
big  wcwds,  "other  than  a  loan  of  $100,000 
from  tbe  state  of  TTtali,**  cleariy  imply  that 
tbe  state  was  the  only  creditor  to  be  excluded 
from  partidpatlon  In  the  proceeds  to  be  de- 
rived from  the  stock  placed  for  sale  with  the 
trustee.  The  trustee  was  given  iwwer  to 
Oils  stock  in  acc(»dance  with  the  provision 
of  the  sales  contract  wlHi  the  Irrigation  In- 
vestments Company,  and  he  was  given  the 
power  to  sell  at  a  price  that  would  net 
the  Irrigated  Lands  Company  $33  pec  share. 
The  trustee  coob'act  was  abrogated  In  Febm- 
ary,  190&  At  Oiat  time  the  board  of  direc- 
tors of  the  Irrigated  Lands  Company  an- 
tfacfflzed  ite  manager  to  oprai  and  establish 
ageudes  for  the  sale  of  lands  and  water 
righto  in  the  Price  project,  and  to  tlx  the 
price  and  terms  of  sale  as  he  might  deem 
for  the  best  interests  of  the  cranpany;  pro 
vided,  water  rights  slu>uld  In  no  case  be  sold 
for  less  than  $48  per  acr&  It  is  argued,  and 
the  court  found,  that  the  scMialled  trust  fund 
had  bem  Impressed  with  a  lien  tor  the  plam- 
tlff,  and  that  he  had  a  lien  up<Mi  tbe  stock 
itsdC.  Under  the  agreement  spoken  plain- 
tiff was  entitled  to  payment  out  of  the  pro- 
ceeds of  stock  sales,  but  that  would  not  give 
him  a  lien  upon  the  stodt  Iteelf,  and  unless 
he  had  such  a  Ilea  tbe  power  that  created 
tbe  trust  could  also  un create  It  and  arrange 
for  sales  by  the  Irrigated  Lands  Company 
itself.   It  is  evident  that  at  that  time  the 
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directors  and  atodcholders  of  both  ctnnpaiiles 
bad  blgli  hopes  that  .the  shares  of  stoCk  and 
also  land  could  Iw  sold,  and  that  snffident 
wonld  he  realized  to  pay  the  15  notes  hureto^ 
fore  mentioned  and  to  comnicc  the  reperrolr 
system.  If  ttume  upectatiaiia  had  been 
realised  the  project  would  probably  have 
been  comideted,  and  creditors  wonld  have 
been  paid.  Bnt  the  stock  was  not  salable^ 
The  $100,000  received  from  the  $100,000  In 
notes  had  In  the  meantime  been  spent.  The 
evidence  does  not  show  any  waste  of  this 
money,  or  that  It  was  not  upended  for  prop* 
er  paipoees.  All  the  money  was  need  In 
development  of  the  Price  River  Systran. 
KelUier  frand,  bad  fialth,  nor  culpable  negli- 
gence  were  shown  on  the  part  of  the  ^Urec- 
tors,  who  are  defendants  bete.  Oeorga  A. 
Smith,  Albert  Smith,  and  aromas  AusUn 
were  not  directors  until  after  the  money  re- 
alized from  the  sale  of  so^alled  trust  stock 
had  been  expended,  and  they  certainly  conld 
not  be  held  liable  m  the  theory  on  which  Che 
district  court  held  them  accountable. 

[•]  It  Is  weU  settled  in  this  jurisdiction 
ttiat  directors  are  prohibited  from  i»efenliv 
debts  due  to  themselves  when  a  corporatiOD 
is  insolvent.  Mercantile  Co.  v.  Mt.  Pleasant 
0»op.,  12  Utah,  213.  42  Paa  888.  When  the 
notes  referred  to  became  dne  all  of  the  In- 
divldiml  defendants  were  ^ven  stock  for  the 
money  pftid  out  by  Qiem  for  tlie  corporation. 
That  was  In  the  fall  of  1908.  Defendant 
George  A.  Smith  received  000  shares  of  stock 
in  consideratl<m  of  $10,000  paid  by  him  for 
die  cnnpany,  but  at  -that  time  George  A. 
Smith  was  not  a  director  of  the  Irrigated 
Lands  Company,  and  hoice  had  a  right  to 
acc^t  a  prefer^ce  whether  the  conqiany 
was  Insolvent  at  that  time  or  not  ISiomas 
Austin,  who  also  paid  a  $10,000  note  on 
which  be  liad  been  guarantor,  was  a  director 
at  the  time,  and  if  the  Irrigated  Lands  Com- 
pany was  Insolvent  he  should  account  for 
the  stock  that  was  received  by  him  when  he 
was  both  director  and  creditor.  But  it  is 
said  that  be  was  only  a  guarantor.  Assum- 
ing that  Mr.  Austin  was  a  guarantor  only. 
It  wonld  not  diange  the  inlnclple  Invt^ved. 
If  a  director  who  is  a  creditor  of  an  In- 
solvent corporation  may  not  prefer  hlmselT, 
It  is  immaterial  whether  he  pr^ers  himself 
as  a  principal  or  as  a  guarantor  or  tndorser 
or  surety.  He  has  no  right  to  do  by  indirec- 
tion that  which  he  may  not  do  directly. 
The  adjudicated  cases  are  not  In  harmony  on 
this  subject,  bat  we  think  the  better  rule  is 
that  an  Insolvent  corporation  has  no  right  to 
prefer  the  debt  of  a  creditor  where  a  director 
of  a  corporati<m  is  liable  therefor  as  indorser, 
guarantor,  or  surety.  Bosworth  v.  Jackson- 
Tille  Nat  Bank,  64  Fed.  61^  12  C.  a  A.  831; 
Merchants'  Nat  Bank  v.  McDonald,  63  Neb. 
863,  88  N.  W.  492.  88  N.  W.  770 ;  TlUson  v. 
Downing,  46  Neb.  G48,  63  N.  W.  836;  7  R.  a 


[7]  Hie  record  shows  that  John  T.  Smith 
was  at  all  times  a  director  of  both  corpora* 
tlons,  and  that  he  received  600  shares  of 
stock  in  payment  of  hla  cdalm  against  the 
Irrigated  Lands  Cmopany.  The  court  found 
that  Albert  Smith  received  600  shares  of 
stock.  Hr.  AU>ert  Smith  did  not  pay  as 
guarantor,  but  purdiased  three  notes  of 
$10,000  each  on.  September  21,  1008,  paying 
therefor  $20,000.  Mr.  Smith  testified: 

"I  vas  one  of  the  ort^al  Blgners  of  the  IS 
$10,000.00  notes,  and  the  contract  of  Ausust, 
1808,  signed  by  the  16  guarantors.  I  parchased 
3  of  those  notes  September  21,  1908.  I  paid 
for  them  by  che<^.  Defendants'  Exhibit  4  is 
one  of  the  cheeks  with  which  I  purdiased  those 
notes.  I  Issued  another  check  for  the  same 
amount  as  that  I  do  not  have  that  check.  I 
hare  the  stub  from  which  I  took  it  I  issued 
both  checks  at  the  same  time,  each  for  $10,000, 
one  of  them  I  can't  find.  For  those  two  checks 
I  received  three  notes.  When  those  notes  be- 
came dne  I  made  an  effort  to  collect  them.  I 
never  did  collect  them,  because  the  Irrigated 
Lands  Company  I  suppose  didn't  have  any  mon- 
ey to  pay  me.  The;  ottered  me  1,800  shares  of 
water  stock  in  October  or  November,  if  I 
recollect  right.  I  didn't  take  it  until  I  was 
forced  to.  I  preferred  the  money  in  preference 
to  the  water  stock.  I  finally  took  the  water 
stock.  I  didn't  make  any  investigation  at  that 
time  to  tind  out  the  value  of  the  water  stock. 
I  didn't  think  there  was  any  value  on  it.  If 
there  was  it  was  a  fictitious  value.  I  simply 
had  to  take  the  water  stock  when  they  told  me 
it  was  aU  they  could  give  me.  I  took  It  for  the 
money  I  paid.  I  took  my  chances  of  getting 
something  out  of  it  I  placed  my  stock  on  the 
market  Sold  300  shares  at  $11,  practically  60 
days  after  I  got  it  I  think  I  have  2S0  or  275 
shares  in  my  name  sow.** 


When  Mr.  Smith  bought  the  three  $10,000 
notes  he  was  not  a  director,  and  If  the  cor- 
poration was  willing  to  make  the  unusually 
tllberal  discount  of  $10,000  we  fall  to  perceive 
In  the  transaction  anytlilng  that  would  sub- 
ject him  to  the  charge  of  fraud  or  dlabonesty. 
However,  in  1900,  when  he  presented  the 
purchased  notes  for  payment,  be  was  a  di- 
rector, and  if  the  company  was  then  in- 
solvent or  in  imminrat  danger  of  Insolvency, 
he  was  not  justified  In  accepting  the  1,800 
water  shares  and  appn^riatlng  them  for  the 
payment  of  debts  due  him  and  thus  deprive 
other  creditors  of  a  fund  to  which  they  were 
primarUy  entitled.  It  may  be  possible  that 
Mr.  Smith  had  no  suspicion  of  the  Insolvency 
of  the  Irrigated  Lends  Company,  if  it  was 
insolvent,  but  it  will  not  do  to  say  that  he 
did  not  know  the  financial  condition  of  the 
corporation  of  which  he  was  a  director.  It 
was  his  duty  to  know,  and  he  is  presumed  to 
have  known,  the  financial  status  of  the  cor- 
poration. 

[t]  The  question  hen  arises  whether  the 
Irrigated  Lands  Company  was  insolvent  or 
In  Imminent  danger  oC  ina<dvency  In  1809i 
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John  T.  Smith,  a  director  of  both  corpora- 
tions from  the  dates  of  Incorporation  and 
continuing  as  a  director  thereafter,  testified 
that  the  Irrigated  Lands  Company  was  in- 
solvent when  It  conToyed  the  Mammoth 
Heservolr  to  the  Price  lUver  Irrigation  Com- 
pany, and  that  It  was  insolvent  from  October 
24,  190&  According  to  his  testimony  the 
Irrigated  Lands  Company  was  a  venture  in 
high  finance,  and  was  little  more  than  a  wild 
speculation,  with  assets  tliat  were  at  all 
times  dubious.  In  Its  answer  to  plaintiff's 
amended  ccMnplaint  the  Price  River  Irrlga- 
titm  Company  alleges  that  on  January  28, 
1910,  the  Irrigated  Lands  Company  was  In- 
debted to  various  creditors  in  the  sum  of 
$300,000,  and  was  therefore  wholly  bankrupt. 
On  the  other  hand,  we  find  In  plaintiff's 
amended  complaint  the  statement  that  the 
property  transferred  to  the  Price  River  Ir- 
rigation Company  was  worth,  and  still  Is 
worth,  at  least  the  sum  of  f200,000.  The 
issue  as  to  whether  the  Irrigated  Lands 
Company  was  Insolvent  In  1909  is  not  di- 
rectly raised  in  the  pleadings,  nor  is  a  direct 
finding  made  on  the  subject.  With  the  rec- 
ord In  this  condltlrai  we  are  not  inclined  to 
direct  what  finding  should  be  made  as  to  in- 
solvency In  1909.  Neither  are  ve  Inclined 
to  direct  what  findings  should  be  made  as  to 
the  value  of  the  Price  River  stock  or  water 
shares  in  1909.  The  price  fixed  In  the  trust 
agreement  was  purely  a  paper  or  flctltloua 
value.  So  was  the  f  25  par  value.  It  occurs 
to  us  that  the  price  at  which  the  directors 
say  they  took  it,  that  is,  $16.66%  per  share, 
would  be  a  more  Just  basis  of  liability  U  the 
Irrigated  Lands  Otnnpuiy  was  Inwdvent  In 
1909; 

The  district  court  is  therefore  ordered  to 
penntt  lOaintlff,  If  he  so  desires,  to  amend  bis 
flupsdemoital  complaint,  and  permit  fbe  par- 
ties to  dter  forttier  testlm<Hi7  on  the  issue  of 
insolvency  of  the  Irrigated  Lands  Company 
la  1906;  and  1909,  and  If  the  corporatian  Is 
found  to  bave  beoi  Insolvoit  or  in  bnmlnent 
danger  of  inscAvency  In  ISOO  fbA  court  Is 
further  directed  to  find  that  the  ftAlowlng 
cUrectors  took  water  shares  or  stodt  belong- 
ing to  the  Irrigated  Lands  Ccnnpauy  toe 
mmey  doe  tbem  at  a  time  whoi  tb^  bad  no 
right  to  be  iKeferred  creditors,  to  wit,  John 
T.  Smith,  600  shares;  llwmas  Anstlxi*  600 
shares;  and  Albert  Smith,  1,800  shares.  As 
to  Gef^e  A.  Smith  tbe  Judgment  Is  reversed. 
As  to  Jobn  X.  Smith,  Xl^nas  Austin,  and 
Albert  Smith  it  is  reversed,  with  directions 
to  ^ooeed  farther  in  the  case  as  above  in- 
dicated, if  plaintiff  desires  to  amend  bis  com- 
plaint. In  all  other  respects  Judgment  af- 
firmed. All  costs  to  be  taxed  against  Price 
River  Irrigation  Company. 

CORFHAN,  a  J.,  and  FRIOK.  GIDEON, 
and  THUBMAN,  JJ..  concur: 


(55  Utah,  IW) 

SHEPABD  V.  UTAH  LIGHT  &  OIUCTION 
CO.   (No.  3347.) 

(Supreme  Oonrt  of  Utah.   Oct  11,  1919J 

1.  Appeal  aito  erbos  ^=9866(3)— Assionueut 
of  ebbob  on  dibection  of  verdict. 

The  assignments  of  error  relied  on  by  plain- 
tiff appellant  all  challeoging  the  action  of  tha 
court  in  directing  verdict,  the  question  raised 
on  appeal  is  whether  defendant  as  a  matter  of 
law  can  be  held  under  the  facts  and  ciremii- 
stances  to  answer  fOr  tiie  damages  sustained 
by  plaintifC. 

2.  COUNTIEB  ^3l44_RiGHT  OW  COUNTT  OOU- 
HI88I0NEB8  TO  OBSTBUCT  mOHWATS. 

The  county  officials  have  a  lawful  right  to 
temporarily  obstruct  highways  under  their  Ju- 
risdiction for  purpose  of  making  Improv^nents 
and  repairs,  and  this  right,  when  properly  ex- 
ercised, la  paramount  to  the  right  of  the  pub- 
lic to  free  and  unobstructed  traveL 

3.  HiQHWATs  ^200— LxABiLrrr  of  tbaction 

COMPANY  FOB  INJURIES  DUB  TO  OBBTBUcnON. 
A  traction  company,  which  pursuant  to  an 
order  of  county  officials  removed  from  its  track 
on  a  county  road  dirt  and  rock  and  dumped  the 
same  on  the  road  at  a  place  designated  by  the . 
county  officials,  to  be  used  for  repair  of  an 
interKcting  avenue,  held  not  liable  for  injuries 
to  a  travfider  due  to  obstruction  caused  by  the 
materialB,  which  had  then  been  received  and 
taken  charge  of  by  the  county,  in  view  of  Comp. 
Laws  1907,  |  611,  snbd.  24,  as  amended  by 
Laws  1011,  c  119,  {  611x24,  and  Laws  1009, 
c.  118,  as  to  jurisdiction  of  coun^  conunissioi- 
ers  over  coonty  roads. 

4.  flXOHWATS  «B»158  —  LUBIUrr  FOB  OB- 
STBITOnOir  OAUBXO  BT  LAWFOL  AOT. 

While  work  performed  on  a  public  hi^way 
in  an  nnlawful  manner  or  for  no  lawful  pur- 
pose cannot  be  Justified  although  performed  un- 
der direction  of  authorised  officers,  a  lawful  act 
performed  in  a  lawful  way  cannot  create  a  nui- 
sance, and  does  not  give  rise  to  an  action  in 
tort 

CHdeon  and  Weber,  JJ..  diasentfaiff. 

Appeal  from  District  Court,  Salt  Lake 
County;  J.  Lonis  Brown,  Judge. 

Action  by  Ladle  Sbepard  against  tbe  Utob 
JAffiA  9s  Traction  Company,  a  corporation. 
Judgment  for  defendant;  and  idalnttflE  ap- 
peals. AJSrmed. 

M.  B.  Wilson,  of  Salt  Lake  City,  for  appel- 
lant 

Bagley  &  Aabton,  of  Salt  Lake  City*  for  r»> 
spondent 

CORFMAN,  O.  J.  PlalnUff  brought  this 
action  to  recover  damages  for  personal  injo* 
ries  sustained  by  her  through  tbA  alleged 
n^llgence  of  the  defendant 

In  substance  the  complaint  allies  that  on 
September  1,  1917,  the  defendant,  a  street 
car  company,  removed  from  Its  tracks  loca- 
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ted  on  State  street,*  Salt  Lake  01l7«  several 
cars  of  dirt  and  rock,  and  unlawfully  and 
wroDgfolly  cansed  the  aame  to  be  unloaded 
upon  the  traveled  portion  of  said  street  at  or 
near  vrhat  la  known  aa  Oakland  avenue,  an 
avenne  extending  at  right  angles  westward 
from  said  State  street;  that  aald  dirt  was 
wrongfully  and  negligratly  permitted  to  re- 
main upon  aald  street,  where  It  had  been 
dumped  and  left,  until  after  the  accident 
complained  of,  without  danger  signals  or  oth- 
er means  being  taken  to  prevent  persons  trav- 
eling upon  the  street  troat  running  Into  It; 
that  said  obstruction  prevented  persons  from 
tolerating  vdildes  upon  said  highway  and 
from  having  the  free  use  thereof,  and  ren- 
dered the  same  dangerous  to  persona  operat- 
ing T^des  thereon.  It  Is  further  alleged 
tiiat  on  September  2, 1017,  at  about  2  o'clock 
a.  m.,  while  the  plaintiff  was  riding  on  the 
Imtk  seat  of  a  certain  motorcycle  iqterated 
upon  said  street  by  one  J<An  F.  Hudumda 
frctn  Salt  Lake  City  to  Hurray,  said  motcw^ 
cycle  ran  into  and  partially  over  said  ob- 
fltructioinf  when  with  great  force,  the  plain- 
tiff was  thrown  from  her  seat  on  the  motor- 
cycle to  the  pavement  on  said  street,  and  was 
thweby  severely  Injnred.  to  her  damage  in 
the  sum  of  |16,00(^  for  whidi  Judgmoit  Is 
prayed. 

The  answer  of  the  defendant  denies  neg- 
ligence on  its  part,  admits  the  removal  of  the 
dirt  from  the  roadbed  of  its  railway  tracka 
on  State  street,  and  ava»  that  said  dirt  so 
rauoved  by  It  was  by  order  ttt  tha  board  of 
oommls^oners  of  Salt  Lake  county,  i^id  was 
taken  diarga  of  by  said  county  on  said  S;tate 
street  at  a  point  near  Oakland  Avenne^  to  be 
there  used  by  said  county  to  rebuild  and  re- 
pair certain  roads -In  that  vicinity.  It  la 
also  alleged  In  the  answer  that  Oie  motor- 
cyde  upon  whldi  plaintiff  was  riding  was 
cardessly  and  negligently  operated,  and  that 
ttie  idalntlfl  was  guilty  of  negligence  which 
proziniately  contributed  to  the  Injuries  com- 
plained of  by  her  while  «he  was  engaged  In 
a  Joint  enterprisfc 

The  testimony  shows  that  State  street  is 
a  public  thoroughfare  running  north  and 
south  between  Salt  Lake  City  and  Murray 
City,  upon  which  at  or  near  the  center  the 
defendant  has  laid  and  operates  a  doable- 
tracked  street  railway.  West  of  the  defend- 
ant's car  tracks  a  16-foot  cem^t  pavement 
Is  laid  for  vehicle  travel.  Immediately  west 
of  this  paved  strip  there  is  about  12  or  13 
feet  of  dirt  road,  rolled  down  and  also  made 
available  for  vehicle  trarel.  Oakland  avenue 
Is  a  narrower  street  than  State  street.  Is  not 
paved,  and  runs  at  right  angles  westerly  from 
State  street  It  has  no  car  tracks  upon  It 
Both  State  street  and  Oakland  avenue  are 
county  roads,  within  the  Jurisdiction  and  un- 
der the  supervision  of  the  officers  of  Salt 
Lake  county,  and  embraced  In  what  Is  known 
as  road  district  No.  5.  On  September  1,  1916, 
and  for  some  months  prior  thereto  the  offi- 


cials of  Salt  Lake  county  were  engaged  in  the 
improvement  of  both  State  Street  and  Oak- 
land avenue.  The  work  was  being  carried  oo 
under  the  Immediate  supervision  of  William 
H.  Smithf  the  county  road  supervisor  of  said 
district  No.  S,  under  the  orders  and  direction 
of  the  county  commissioners  of  Salt  Lake 
county.  On  said  day,  at  about  12,  o'clock  noon, 
the  defendant  pursuant  to  an  order  made  by 
and  under  the  direction  of  the  said  county  of- 
ficials, removed  from  Its  tracks  on  state  street 
eight  cars  of  dirt  and  rock,  and  hauled  and 
dumped  them  on  said  State  street  at  or  near 
Oakland  avenne,  at  the  place  des^ated  by 
the  county  offldals.  Aa  we  read  tlie  rec- 
ord, as  bad  been  the  custcHu.  after  the  dirt 
had  been  dumped  by  the  defendant  railway 
company,  the  county  officials  took  cbarge  of 
the  dirt,  removed  it  by  teams  from  the  car 
tracks  so  as  not  to  Impede  the  movement  of 
defendant's  cars,  and  then  left  it  upon  the 
paved  track  for  vehicles  on  State  street  to 
be  taken  away  and  used  by  the  county  for 
the  Iminovenient  c£  Oakland  aveoue.  The 
dirt  or  obstruction  tlins  placed  and  upon 
the  hlf^way  covered  the  paved  portion  of 
State  street  fdr  a  distance  of  about  11  feet 
in  width,  and  In  height  ranged  from  about 
16  Indtiea  at  the  nortli  .end  to  27  indms  at 
the  south  end. 

After  the  dirt  had  been  dumped  from  de- 
fendant's cars  and  was  taken  In  diarge  by 
the  county  officials,  the  defendant  nerdsed 
no  furthu  omtrol  nor  supervision  over  It 
William  H.  Smith,  the  county  road  supervis- 
or, testided: 

"I  was  apprised  that  the  dirt  had  been  de- 
livered as  I  was  going  home  from  town.  That 
was  12  o'clock  noon.  I  shoveled  np  the  loose 
dirt  on  the  west  side  and  straightened  it  up. 
*  *  *  I  waa  going  to  use  the  dirt  on  Oak- 
land avenne  for  die  purpose  of  grading." 

The  dirt  was  left  upon  the  highway  rough 
and  uneven,  and  no  warning  or  danger  sig- 
nals were  placed  upon  it  during  the  daytime 
of  September  1st  nor  during  the  nighttime 
following.  The  testimony  further  shows  that 
on  all  previous  occasions  when  the  defendant 
had  hanled  material  for  the  county,  under 
direction  ot  county  officials,  for  the  improve' 
ment  of  the  highways,  after  delivery  of  the 
material,  danger  signals  or  tights  were  placed 
upon  It  by  the  county  road  supervisor.  On 
September  2, 1917,  at  about  1:30  o'dock  a.  m. 
the  morning  following  the  delivery  of  the 
dirt  Mrs.  Shepard,  the  plaintiff,  at  the  in- 
vitation of  a  Mr.  Husbands,  a  police  officer, 
mounted  and  seated  herself  on  tne  rear  seat 
of  a  motorcycle  at  the  comer  of  Second  Bast 
and  Second  South  streets  in  Salt  Lake  Olty. 
The  motorcycle  was  then  driven  by  Husbands 
south  on  the  west  side  of  State  street  toward 
Murray  as  far  as  Oakland  avenue,  where  they 
ran  into  the  dlri  and  rock  thus  left  lying  on 
State  street  and  were  thrown  from  the  mo- 
torcycle to  the  pavement  The  plaintiff  was 
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Mriomly  Injured.  The  testtmooy  farther 
flhowa  that  daring  the  nighttime  other  motor 
vehicles  ran  Into  the  same  obstrncUon  and 
were  wrecked.  The  coanty  road  saperrlsor, 
when  asked  concerning  why  he  had  failed 
to  place  lights  upon  the  material  on  the  paiv 
tlcnlar  night  In  question,  testified: 

"Q.  On  this  dirt  that  has  been  referred  to 
in  this  case  did  you  place  red  lights  upon  that 
dirt  on  the  night  of  the  accident?  A.  No,  dr. 
Q.  Wh7  not,  Mr.  Smith?  A.  I  forgot  it  The 
first  time  tliat  I  forgot  sodt  a  thing,  bnt  I 
forgot  it  that  night." 

The  trial  of  the  case  was  to  a  jury.  At  die 
conclnslon  of  the  testimony  defendant  moved 
for  a  directed  verdict,  whereupon  the  court 
directed.'  and  the  Jury  ntnmed,  its  verdict, 
no  cause'  of  action, 

[1]  The  asslgnmentB  of  error  relied  upon 
by  the  plalntiif  all  challenge  the  action  of 
the  court  in  directing  a  verdict  for  the  de- 
fmdant.  The  question  raised,  therefore,  on 
appeal  Is  whether  or  not  the  defendant  as  a 
natter  of  law  can  be  held,  under  the  facts 
and  circumstances  as  disclosed  by  the  testi- 
mony, to  answer  for  tbe  damages  sustained 
by  the  plaintiff  In  the  accident. 

This  is  the  second  time  the  case  has  been 
presented  to  this  court  for  review.  The  first 
time  by  a  unanimous  court  tbe  order  was 
'  made  tti'at  the  Judgment  of  the  district  court 
be  affirmed.  Upon  application  of  the  plain- 
tiff  a  rehearing  was  granted  and  the  case  re- 
argued. Upon  the  former  hearing  the  plain- 
tiff made  the  wmtoition,  and  still  contends, 
that  tbe  act  of  the  defendant  in  hauling  the 
dirt  and  dumping  It  upon  the  street  was 
wrongful,  that  it  thereby  created  a  public 
nuisance^  and  that  It  must  be  held  to  answer 
in  damages  to  aziy  person  who  wa^  InJnred 
thereby.  In  our  f<nrmer  oidnitm  wo  made  the 
statement  that— 

.  "Leaving  the  rock  and  dirt  upon  the  highway 
without  danger  algnala  or  other  precautionary 
methods  taken  to  warn  the  traveling  public  of 
its  presence  constltated  a  public  nnia&nce." 

We  then  held  that  the  act  of  the  defend- 
ant In  dumping  the  dirt  from  its  cars,  under 
orders  from  the  county  o&cials,  for  the  pur- 
pose of  improving  and  repairing  the  streets, 
was  lawful,  and  as  we  then  thought  clearly 
pointed  out  that  the  wrong  committed  and 
the  nuisance  created  was  the  leaving  of  tbe 
material  in  the  street  during  the  nighttime 
without  lights  or  other  danger  signals  to 
warn  travelers  of  Its  presence.  It  is  the  con- 
tention of  the  plaintiff  that  tbe  hauling  and 
dumping  of  the  material  on  the  highway  by 
the  defendant  was  not  only  wrongful,  but 
the  leaving  of  It  there  unguarded  during  tbe 
nighttime  following  was  negligence  on  the 
part  of  the  defendant,  although  it  was  done 
as  directed  by  the  county  officials,  and  the 
dirt  was  afterwards  received  and  taken 
charge  of  by  the  latter.  In  support  of  this 


contention  the  plaintiff  cites  us  to  the  follow- 
big  authorities:  Bowen  v.  Detroit  City  By. 
Co.,  54  Mich.  496.  20  N.  W.  600,  S2  Am.  Rep. 
822 :  McDonald  v.  Toledo  Consol.  St  By.  Co, 
74  Fed.  101.  20  G.  a  A.  822;  Brady  T.  PubUc 
Service  By.  Ca,  80  N.  J.  Law,  471,  79  Atl.  287; 
Dixon  T.  Brooklyn  By.  Co.,  100  N,  Y.  170,  8  N. 
B.  66 ;  Houston  ft  T.  C.  Co.  v.  Lackey,  12  Tex. 
Civ.  App.  229,  33  8.  W.  768 ;  WUson  T.  West  ft 
Slade  Mill  Co.,  28  Wash.  812,  68  Pac.  716: 
S<dbeig  T.  Schlosser,  20  N.  D.  807,  127  N. 
W.  91,  80  L.  R.  A.  (N.  8.)  1111;  29  Cyc  1201; 
Wood,  Nuisances,  |  870;  Morris  v.  Salt  Lake 
City,  36  Utah.  474.  101  Pac.  878;  18  B.  C  U 
1 190,  p.  224;  Franlc  Bembe  r.  Commissioners 
of  Anne  Arundel  Co..  94  Md.  821.  SI  Atl.  179, 
67  L.  B.  A.  279;  Hartford  County  v.  Wise, 
71  Hd.  18  AtL  31 ;  Bay  v.  Manhattan  I.. 
H.  ft  P.  Co..  92  Minn.  101,  99  N.  W.  782; 
ClrdeTme  t.  Neudlng,  41  Ohio  St.  465 ;  PhU- 
adelphla  COal  Co.  v.  Barrie,  179  Ted.  60. 
102  C.  C.  A.  618;  aims  T.  Cambridge  Gas 
Light  Co.,  202  Mass.  222,  86  N.  B.  770;  City 
of  Portland  v.  Richardson.  54  Me.  46,  80 
Am.  Dec  720 ;  Gongreve  v.  Smith,  18  7.  79 ; 
Congreve  t.  Morgan,  18  N.  Y.  84.  72  Am. 
Dec.  495;  Irvine  r.  Wood.  61  N.  Y.  224,  10 
Am.  Rep.  O03;  Bobinson  v.  Mills,  25  Mont 
891,  66  Pac.  114;  Shreve  v.  City  of  Ft 
Wayn^  176  Ind.  847,  96  N.  E.  7;  Brooks  r. 
qity  of  Atlanta.  1  Ga.  App.  676,  S.  B. 
1081;  EMUott.  Boads  and  Streets  (2d  Ed.)  | 
648;  Callanan  r.  Gifanan,  107  N.  T.  860^  14 
N.  B.  204.  1  Am.  St  Rep.  681 ;  13  B.  a  L.  p. 
210.  I  186;  Triay  v.  Richard  Canal  Co,  172 
App.  DlT.  616,  168  N.  Y.  Supp.  730;  Elam  v. 
aty  of  Mt  Sterling,  132  Ey.  657,  117  8.  W. 
260,  20  L.  R.  A.  (N.  8.)  512;  aty  of  Loulft- 
Tflle  r.  Tompkins,  (Ey.)  122  8.  W.  174;  Dna- 
lap  T.  Baleigh.  167  N.  O.  669,  83  8.  B.  708; 
Thornton  r.  Dow,  60  Wash.  622,  111  Pac.  880, 
32  Lu  R.  A.  (N.  8.)  968;  First  Presbyterian 
Cong.  T.  Smith,  163  Pa.  601.  80  Aa  279,  28 
L.  R.  A.  604,  43  Am.  St.  Rep.  808;  1  Mechem 
on  Agency,  H  1451,  1462;  Ellis  v.  Mc- 
Nanghton.  76  Mich.  287,  42  N.  W.  1113.  IS 
Am.  St  Rep.  808 ;  Balrd  v.  Shipman.  132  111. 
16,  23  N.  E.  884,  7  U  B.  A.  128,  22  Am.  8t 

B.  ^.  604;  DevUn  v.  Smith,  80  N.  Y.  470,  42 
Am.  Bep.  311 ;  Penn.  Steel  Co.  v.  Elmore  (C 

C.  )  175  Fed.  176;  O'Brien  t.  American  Bridge 
Co.,  110  Minn.  364.  125  N.  W.  1012,  32  U  B. 
A.  (N.  S.)  080.  136  Am.  8t  Bep.  503;  aifford 
V.  Dam.  81  N.  Y.  62 ;  15  A.  ft  E.  Ency.  Law, 
601;  McDennott  t.  Conley,  11  N.  Y.  Supp. 
4031 ;  Hawrer  t.  Wbalen,  49  Ohio  St  60,  29 
N.  E.  1019, 14  L.  R.  A.  828 ;  Bennett  v.  Lovell, 
12  B.  I.  166,  84  Am.  Rep.  628;  Ayer  v.  Nor- 
wich, 39  Conn.  876^  12  Am.  B^.  396;  Topeka 
Water  Co.  v.  Whiting,  68  Ean.  639,  50  Pac. 
877,  39  L.  B.  A.  00;  Swords  t.  Edgar,  60  N.  X. 
28,  17  Am.  B^  205;  ttydecker  v.  Board  of 
CboBeo  Freeholdeni,  01  N.  J.  Jjaw.  622,  103 
Atl.  251,  U  R.  A.  1918D,  861;  Gomp.  Laws 


^Reported  In  full  lo  the  New  York  Supplemeot; 
reported  as  &  memorandum  declalon  Titboat  opinion 
In  U  Han. 
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Utab,  U  2S40, 2S4S,  2620, 2S2S.  27SS.  7240,  osd 

The  caaeB  dted  shed  veiT  Uttlo  lisbt  on  the 
qaestloiui  involved  In  this  actlwu  All  of 
these  authorities  announce  and  adhere  to  the 
well-«8tabUalied  doctrine  that  <me  whowrong- 
fully  places  or  leaves  an  obstmction  In  a 
highway  becomes  liable  to  the  persons  sos- 
tainlng  InJnrieB  thereby.  No  criticism  is  to 
be  made  of  the  anthorities  dted  and  tbe 
prindples  annonnced  by  tfa«u,  for  they  deal 
\rith  unlawfal  acts  and  the  liability  of  per- 
wms  committing  them,  as  contradlstioguiah- 
ed  from  lawftU  acts  eonunltted  1b  a  lawful 
manner. 

We  held  In  our  former  oidniw  in  tbis  case 
that  the  acts  of  the  defoidant  were  lawful  in 
removing  the  dirt  from  its  roadbed  and  haul- 
ing and  dumping  it  from  its  cars  on  the  high- 
way by  direction  of  the  county  officials  to  be 
used  for  the  Improvement  and  repair  of 
streets  within  the  Jurisdictltm  and  under  the 
snpervislon  of  the  latter ;  tbat  these  acts  of 
the  defendant  were  not  only  lawful,  but  were 
performed  in  a  lawful  manner.  Plalntlfl  did 
not  b^ore,  nor  does  she  now,  dte  us  to  a  sin- 
gle authority  holding  tbat  where  tbe  facts 
and  drcnmstances  are  like  or  similar  to  those 
In  the  case  we  have  under  consideration  here, 
in  which  n^Ilgmce  was  held  to  be  establish- 
ed and  the  defendant  required  to  reqtond  in 
damages. 

By  subdivision  24  of  section  511,  Gomp. 
lawfl  Utah  1807,  as  amended  by  Laws  Utab 
1911.  I  511X.  p.  Ids,  it  is  provided  that  the 
board  of  county  commlsel oners  shall  have  Ju- 
rlsdlctlMi  over  tbe  county  xoads,  and  the  fol- 
lowing powers: 

"To  lay  out,  maintain,  control,  erect,  and  man- 
age pubUe  roads,  tomplkes,  fenies  and  bridges 
with  Oie  county  outside  of  tike  iacozvoratsd 
cities.  •  • 

By  chapter  118  of  Laws  Utah  1909,  enti- 
tled "Powers  of  county  commissions  as  to 
road8»"  it  Is  inoyided: 

"See,  1.  Each  board  of  county  nnnmisstonerB 
shall  proper  regnlatioiii:  1.  Appoint  a  conn- 
^  road  eommlssloner.  *  *  *  2.  Cause  to  be 

*  *  *  maintained  and  worked  such  public 
roads  as  are  oeceasarr  for  public  couTenieDce." 

"Sec.  4.  The  county  road  commissioner,  under 
tbe  direction  and  supervision  of  the  board  of 
county  commissiouer?,  aball :  1.  Take  charge  of 
the  public  roada  within  the  county,  and  employ 
and  direct  sach  competent  help  as  may  be  nec- 
essary to  properly  perform  his  duties.  •  *  • 
4.  Keep  the  roada  clean  of  obstmctionB  and  In 
good  repair.    6.  Cause  the  roads  to  be  graded 

*  *  *  and  keep  the  same  hi  repair  and  renew 
them  when  necessary.** 

[2]  The  county  offidals  have  the  lawful 
right  to  temporarily  obstruct  the  highways 
under  their  Jurisdiction  for  the  purpose  of 
making  improTements  and  repairs,  and  tbis 
right,  when  properly  exercised,  Is  always 
paramount  to  tbe  right  <tf  tbe  public  In  them 
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for  free  and  unobsti'ueted  travel.  Pbelan  v. 
Qranlte  Bituminous  Paving  Co.,  227  Mo. 
127  S.  W.  818,  137  Am.  St.  Bep.  603 ;  R.  a 
U  title  "Highways."  {  188;  Pinnix  v.  City 
of  Durham,  130  N.  G.  360.  41  S.  E.  932,  933 ; 
Lund  V.  St  P.,  etc.  By.,  81  Wash.  286,  71  Pac. 
1032,  61  L.  B.  A.  S06,  06  Am.  St  Bep.  906; 
Stem  T.  Spokane.  73  Wash.  118, 181  Pac.  476, 
46  L.  B.  A  (N.  S.)  620. 

[8]  In  the  case  before  us  the  testimony 
dearly  shows  that  the  only  acts  the  defend' 
ant  was  engaged  In  were  the  taking  of  tbe 
material  from  Its  roadbed,  hauling  and  deliv- 
ering it  on  State  street  to  be  received,  takra, 
and  used  for  the  Improvemuit  of  the  public 
roads  under  the  Jurisdiction  of  county  offi- 
cials duly  authorized  and  charged  vrlth  the 
duty  of  supervising  and  keeping  them  in 
proper  repair.  The  delivery  of  the  material 
by  tbe  defendant  at  the  time  and  place  where 
it  was  delivered  was  not  negligence  per  se. 
The  only  wrong  tbat  contributed  to  the  plaln- 
tifTs  injuries,  and  the  only  negligence  of 
which  she  has  any  right  to  complain,  was 
the  neglect  of  the  county  in  leaving  the  mate- 
rial on  the  highway  during  the  nighttime  un- 
guarded, without  warning  signals  or  other 
means  of  apprising  the  public  of  its  pres- 
ence in  the  street.  The  duty  of  safeguarding 
the  public  after  the  defendant  had  removed 
the  material  from  its  roadway  and  bad  haul- 
ed and  dumped  it  from  its  cars  In  a  lawful 
manner  and  it  bad  been  received  and  taken 
charge  of  by  the  county  for  a  lawful  purpose 
devolved  upon  the  county.  Further,  the  testi- 
mony is  dear  that  after  the  material  was 
dumped  from  the  defendant's  cars  defendant, 
had  no  further  control  or  snperyislon  over  it. 
It  necessarily  follows  that  If  the  defendant 
delivered  it  in  a  lawful  way  and  at  a  lawful 
place,  and  it  was  then  received  and  taken 
charge  of  by  the  county,  the  responsibility  of 
the  defendant  ended.  Moreover,  after  the 
county  had  thus  received  and  taken  charge 
of  the  material  the  defendant  would  have  no 
legal  right  to  control  It  or  exercise  dominion 
over  it  even  had  It  assumed  to  do  so. 

On  prlndple  we  are  unable  to  distinguish 
between  a  street  car  company  delivering  ma- 
terial to  the  legally  authorized  county  offi- 
dals directly  engaged  In  the  repair  and  Im- 
provement of  tbe  county  highways  within 
their  Jurisdiction  (upon  whom  rests  the  stat- 
utory duty  to  "take  charge  of  public  roads" 
and  "keep  the  roads  dear  of  obstruction  and 
in  good  repair")  and  tbe  laborer  who  per- 
forms his  work  in  a  lawful  manner  or  the 
merchant  or  materialman  furnishing  and  de- 
livering tools  and  material  In  a  lawful  way 
for  the  improvement  of  the  public  highways. 
Throughout  this  state  at  tbe  present  time 
thousands  of  men  are  employed  in  digging 
and  plowing  up  the  highways;  many  team- 
sters are  engaged  In  hauling  and  delivering 
sand,  rock,  cement  and  other  materials  up<n 
thent;  machinery  and  other  eQulpment  are 
b^g  sold  and  delivered  by  merchanta  at 
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ptHnta  dedgnated,  an  to  be  used  In  and  for 
the.  Improrement  of  the  public  roads.  This 
work  la  belns  <tflclaUy  directed  b7  the  re- 
■pectiTe  d^,  coimtT,  and  state  frfBdala  wbo 
determine  when,  where^  and  bow  the  worit  is 
to  be  performed  and  the  materials  and  eqidjH 
ment  fomlBbed.  If  the  emplorfis  complete 
th^  work  In  a  lawfal  way  and  it  is  after- 
wards received  and  taken  charge  of  by  their 
employers,  upon  what  logical  basis  may  the 
farmer  be  held  responsible  for  tbe  injuries 
occasioned  to  the  travtflng  public  in  cases  of 
acddoit  through  fiUlure  or  neglect  of  fhelr 
employes  to  seasoDably  remove  It  fnnn  the 
bifl^ways  or  In  leaving  it  and  fbUlng  to  place 
warning  signals  iqjon  it,  or  to  make  lawful 
use  of  it  thereafter?  There  Is  no  principle  of 
law  that  peimito  of  penalising  lawful  con- 
duct To  bold  tbe  empl(^es  responsible  to 
third  paittes  tor  injuries  received  1^  them 
dmnu^  the  negledt  and  failure  of  their  em- 
pb^ers  after  the  relationship  of  employer 
and  employe  has  terminated  would  be,  In  our 
Judgment,  neither  sound  law,  correct  In  prin- 
ciple, nor  calculated  to  promote  Justice. 

[4]  We  do  not  wish  to  be  understood  as 
holding,  nor  do  we  bold,  that  work  perform- 
ed on  the  public  highways  In  an  unlawful 
manner  or  for  no  lawful  purpose  is  to  be  Jns- 
lUfled  in  the  law,  altboogh  performed  under 
On  directlcm  of  authorized,  officials.  What 
we  do  hold  is  Qiat  a  lawful  act  performed  In 
a  lawful  way  cannot  create  a  nuisance  nor 
wUl  it  give  rise  to  an  action  in  tort  The 
iiaullng  and  d^vwy  of  tbe  dirt  In  the  street 
were  p»fonned  In  a  lawful  way,  and  these 
acts  of  the  defendaut  most  oertelnly  should 
not  be  bdd  a  nuisance. 

But  the  plaintiff  strenuously  contends  that 
the  act  of  the  defendant  la  delivering  mate- 
rial on  State  street  to  be  naed  on  Oakland 
avenue  was  a  wrongful  act;  that  while  It  is 
iwrmiaaible  under  the  law  to  temimrarily  ob- 
struct the  highways  for  the  purpose  of  mak- 
ing improvements  and  repairs  the  rule  caimot 
be  extended  so  as  to  permit  the  d^sltlng  of 
materials  «n  one  highway  for  tbe  improve- 
ment  of  another.  No  case  in  which  this  ques- 
tlim  was  directly  before  the  court  Is  dted  In 
plalntUFs  brief.  The  case  dted  (LonlsvlUe 
T.  TWnpkin^  sv^ra),  upon  wblcta  plaintiff 
seems  to  rely,  aunonnoes  tbe  doctrine,  but  In 
ttuit  case  Uie  question  was  not  properly  rais- 
ed, and  was  not  before  tbe  lE^tncky  court 
to  pass  upon.  We  need  not  Oierefore  re^rd 
that  case  as  a  precedent  However,  let  it  be 
conceded,  without  our  deddlng  It  that  the 
rule  contended  for  by  plaintiff,  generally 
speaking,  la  a  propw  one,  yet  It  should  not 
be  invoked  nor  fbllowed  in  a  case  in  which 
there  is  no  somid  reastm  to  be  asrigned  for 
doing  so.  We  do  not  think  the  rule  should 
be  applied  In  any  event  in  the  case  b^ore  us. 
Stete  street  and  Oakland  avenue,  as  pointed 
out  in  Uie  testimony,  were  in  the  same  road 
district  and  under  Uie  contnd  and  supervi- 


slott  of  the  same  county  <MBdala.  The  testi- 
mony further  Shows  that  both  of  Uieae  lil|^ 
ways  at  tbe  thne  of  the  accident  to  tbe  ^aln- 
tlff  were  being  improved  at  the  same  time  by 
tbe  taldng  of  material  from  Btete  street  to 
be  used  In  tbe  gradtDg  of  Oakland  avenue. 
Stete  street  was  a  wide  street  travsned  by 
tbe  defendant's  railway,  whldt  afforded  tbe 
rery  t>eat  facilities  tat  the  ronoval  of  tbe 
dirt  from  Ite  roadway  and  hauling  it  to  a 
point  on  Stete  street  where  It  could  be  token 
and  used  for  tha  Improvement  of  Oakland 
avenue.  Oakland  avenue  was  a  narrow  street, 
without  rallw^  trackage,  intersecting  State 
street  Under  these  drcumstances  and  condi- 
tions we  are  not  prepared  to  say  that  the  de- 
positing of  the  dirt  on  State  street  to  be  tak- 
en uid  nsol  by  flie  county  officials  aa  Oak- 
land avenue  cmstltated  a  public  nuisance^  or 
ttat  the  pladng  of  It  there  was  unlawful  In 
Its  lncepti<ni.  We  think,  under  tbe  drcum- 
stances, It  ,  was  not  cmly  the  most  iffactlcable 
and  feaslbie  way  of  hauling  tbe  material,  bat 
that  Uie  county  officials  who  were  dialed 
with  ttie  stetotory  duty  ot  Improvliw  these 
streets  ezerdsed  good  Judgment  in  having  the 
dirt  hauled  and  placed  on  State  street  at  a 
point  where  It  was  available  for  taking  and 
using  It  tor  the  improvement  of  (HiUand  ave- 
nue. Moreover,  the  county  officials  had  Uie 
lawful  right  to  tempcffarlly  leave  tbe  materi- 
al  npcm  State  street  for  the  purposes  fbr 
which  It  was  to  be  used  on  Oakland  avenue, 
nie  wnmg  committed  was  the  leaving  of  the 
material  during  the  nighttime  upon  the  high- 
way by  tbe  coun^  after  it  bad  been  rightful- 
ly received  at  the  hands  of  the  defsndant 
without  placing  danger  signals  upon  It  Tlie 
dirt  on  tbe  highway  did  not  become  a  nui- 
sance by  any  act  or  omission  ot  the  defoli- 
ant, nor  while  the  defendant  bad  any  power 
or  control  over  it. 

We  have  carefully  considmd  the  many 
cases  to  which  we  are  dted  1^  plalntUTs 
brief,  but  we  have  not  paused  to  discuss  them 
for  the  reason  that  the  prindples  of  law  they 
announce  are  applied  to  facte  and  circum- 
stances entirdy  different  from  those  we  have 
under  consideration  in  ttie  case  at  bar.  Aft- 
er carefully  reviewing  the  authorities  dted 
and  the  prindples  of  law  they  announce,  we 
feel  convinced  that  they  cannot  properly  be 
applied  to  the  facte  and  drcumstances  of  tbe 
case  at  bar  and  under  which  the  plaintiff 
seeks  to  recover  damages  at  tbe  hands  of  the 
defendant- 
It  therefore  follows  that  the  order  of  the 
district  court  directing  a  verdict  for  the  de- 
fendant was  right,  and  the  Judgment  altered 
thereon  should  be  affirmed,  with  coste  to  de- 
fendant. It  la  so  ordered.  It  is  further  or- 
dered that  the  foregoing  opinion  be  substi- 
tuted for  the  former  opinion  herdnbetore  re- 
ferred to,  and  this  opinion  shall  be  the  opin- 
ion officially  published. 

THURMAN,  J.,  concnn. 
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FSIGS.  J.  After  considerable  hesitation, 
and,  I  may  say,  wltb  some  reluctance,  I  am 
forced  to  the  conclaalon  that  the  Chief  Jus- 
tice Is  right.  In  concarrlDg  In  the  former 
opinion  I  did  so  upon  the  sole  ground  that, 
the  county  being  immune,  therefore  the  de- 
fendant was  likewise  so.  I  am  now  convlno* 
ed  that  my  conclusion  in  that  regard  was  er- 
roneona,  and  that  the  immunity  of  the  coun- 
ty afforded  the  defendant  no  protectitm  if  it, 
as  a  matter  of  law,  can  be  held  liable.  TbA 
difficulty  that  ctmfronts  me,  however,  Is  to 
find  authority  In  law  for  holding  the  defoid- 
ant  liable.  It  Is  quite  true  that  the  law  Is 
well  settled  that  "an  IndlTldoal  who  erects 
on  wtiawful  obttraction  to  the  free  use  of  a 
fairway,  in  Its  nature  a  nuisance,  by  reason 
of  hit  wrongful  act  is  charged  in  law  as  an 
Insurer  against  accident  to  a  person  properly 
traveling  the  highway  and  meeting  Injury  by 
reason  of  such  unlawful  obstruction.  *  *  * 
But  where  the  highway  is  obstructed  under 
lic«ise  and  by  authority,  the  person  respon- 
sible for  such  obstruction  Is  chai^eable  only 
with  ordinary  care  to  see  that  such  obstruc- 
tion does  not  become  a  cause  of  injury  to 
any  person  lawfully  traveling  the  highway." 
(Italics  mine.)  Stockton  Automobile  Co.  T. 
Confer.  154  Cal.  40S,  97  Pac.  883.  It  is  man- 
ifest that  the  defendant  does  not  come  within 
the  first  sentence  of  the  foregoing  quotation. 
Its  act  in  depositing  the  dirt  on  the  traveled 
portion  of  the  highway  was  not  an  unlawful 
act  That,  it  seems  to  me.  Is  too  clear  to 
require  argument  Does  it  come  within  the 
■econd  sentence?  For  a  long  time  I  was  un- 
der the  Impression  that  it  did.  Upon  care- 
fal  reflection  and  consideration,  however,  I 
was  forced  to  abandon  that  impression  also. 
Had  the  defendant  been  engaged  in  improv- 
ing or  repairing  the  highway  as  an  Independ- 
«nt  contractor  it  no  doubt  would  come  with- 
in the  proposition  of  law  stated  In  the  second 
sottoue  before  quoted.  It  was  howevu*, 
merdy  acting  as  the  InstrumentaUty  of  the 
county  In  depositing  the  dirt  and  was  there- 
fore not  "respcnialble  for  muh  obstmctlon." 
Moreover,  the  dirt  was  depodted  for  a  law- 
ful inxpose  and  at  ft  place  the  coantj  ofBr 
dftla  bad  a  ri^t  to  have  it  deposited  for  the 
porpose  of  Improvlog  or  repairing  that  or 
any  other  highway  In  the  Immediate  vicinity. 
There  was  therefore  noUilng  nnlawfol  in  de- 
fendant's act  Kor  did  sodi  act  In'  any  way 
inrade  any  rii^ts  of  tba  j^alntUf.  While  It 
la  true  that  in  the  absence  of  any  warning 
the  plalntUE  bad  the  r^t  to  assnme  that  the 
highway  was  free  from  obstruction s,  yet  it  is 
also  true  that  the  county  officials  had  a  legal 
rlgbt  to  dcpoolt  the  dirt  tbweon  ftnr  the  pur- 
pose of  repairing  or  Improving  the  same  or 
any  oOnee  highway  In  tbe  Immediate  vicinity, 
fii  doing  tibat,  however.  It  became  the  dnty  of 
the  county  official  who  was  in  charge  of  the 
work  to  withdraw  either  the  whole  or,  at 
least  a  portion  of  the  highway  from  travel 


80  as  not  to  mislead  the  traveling  public.  In 
this  instance  a  signal  or  warning  sign  suffi- 
cient to  apprise  the  traveler  of  the  obstruc- 
tion would  have  been  a  compliance  with  the 
duty  that  the  law  imposed.  The  accident  lu 
this  case  was  due  entirely  to  the  failure  to 
warn  the  plaintiff  of  the  obstruction.  That 
failure,  therefore,  was  the  proximate  cause 
of  plaintiff's  Injury.  In  view  that  the  county 
had  the  lawful  right  to  direct  the  defendant 
to  deiwsit  the  dirt  And  that  the  defendant's 
acts  were  lawful  lu  doing  so,  end  that  it  was 
not  the  act  of  deposiUng  the  dirt  but  the  fail- 
ure to  put  up  a  signal  or  warning  sign,  which 
was  the  cause  of  plaintiff's  Injury,  I  cannot 
see  how  the  defendant's  act  In  depositing  the 
dirt  can  be  said  to  be  the  proximate  cause  of 
the  Injury.  If  In  this  case  the  county  were 
not  immune  no  one,  would  for  a  moment  hes- 
itate to  say  that  If  auy  one  is  liable  it  Is  the 
county.  In  view  that  the  acts  of  the  defend- 
ant In  depositing  the  dirt  were  lawful.  It  as 
I  view  It  becomes  entirely  immaterial  wheth- 
er the  county  Is  Immune  or  not  The  mere 
fact  that  the  county  cannot  be  sued  affords 
no  excuse  to  the  officer  upon  whom  the  law 
Imposed  the  duty  of  putting  up  a  warning 
signal  or  sfgn  in  case  he  was  required  to 
leave  the  dirt  upon  the  traveled  portion  of 
the  highway  longer  than  he  had  expected. 
Had  the  defendant's  ac^  tn  depositing  the 
dirt  been  for  Its  own  convenience  In  repair- 
ing the  highway  It  would  have  been  Its  duty 
to  see  that  proper  signals  or  warning  signs 
were  put  up  to  warn  the  traveler  against  the 
obstruction.  The  dirt  was,  however,  deposit- 
ed for  the  convenience  of  the  county  and  up- 
on the  direction  of  the  official  In  charge  of 
the  work,  and  was  lawfully  deposited.  I 
therefore  cannot  see  how  the  d^endant  can 
be  said  to  be  a  wrongdoer  In  any  particular. 
Under  flie  drcomstances  the  defendant  could 
not  have  withdrawn  the  highway  from  travel. 
It  bad  no  anttaority  over  it  whatever.  To  do 
that  was  the  dnty  of  the  county  t^dal  who 
directed  the  work.  He  failed  to  do  ei^  and 
hence  his  act  of  omission  lies  nearest  the  in- 
jury. Bis  omission  was  In  no  way  connected 
with  the  defendant's  act  In  d^iosltlng  the 
dirt  in  the  first  Instance^  but  was  an  Inde- 
pendoit  Intervening  act  I  concur,  therefore, 
upon  the  sole  ground  that  In  Oils  case  the  de- 
fendant's acts  were  no  dlff^nt  than  would 
have  been  the  act  of  any  oth^  employ^  of 
the  county  who  was  directed  by  the  officer  In 
charge  of  the  work  to  depodt  the  dirt  at  the 
place  It  was  deposited,  and  that  it  was  not 
Uie  dnty  of  snch  emi^oyA  to  put  up  signals 
or  warning  signs. 

OIDBON,  J.  (dissentlmO-  The  controlling 
questlim  for  determination  hi  this  case,  as  I 
view  It,  Is:  Did  the  county  commissioners  of 
Salt  lAke  county,  as  the  custodians  of  the 
public  highways  In  said  county,  have  the  law- 
ful right  to  direct  the  defendant  company  to 
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dump  dirt  from  Its  cars  upon  State  street  to 
be  used  In  the  repair  of  Oakland  avenue,  a 
street  ronnlng  at  rl^t  angles  with  said  State 
street? 

I  concurred  In  the  fonner  opinion  affirm- 
ing the  judgment  of  the  district  eonrt  with 
some  doubt  as  to  the  correctueen  of  Qke  con- 
clusions reached.  After  the  reaignmoit  and 
and  a  further  examlngtlim  ot  the  anthorittea, 
and  of  the  prindptea  which  In  my  Judgment 
are  Involved,  I  am  convinced  that  the  for- 
mer decision  ought  not  to  stand  as  the  law  ct 
this, case. 

It  Is  conceded  that  the  "county  commission- 
ers of  this  state  have  control  of  the  public 
hfghways  In  their  respectlre  counties.  The 
purpose  of  the  law  delegating  that  authority 
and  duty  la  that  some  public  officer  or  com- 
mission shall  be  charged  with  the  duty  of 
keeping  the  highways  in  repair  for  the  public 
convenience  and  travel.  It  may  also  be  ad- 
mitted as  a  legal  proposition  that  the  county 
commissioners  have  the  right  to  temporarily 
obstruct  any  highway  for  the  pnrpose  of 
making  public  Improvemoits  and  all  needed 
repairs.  Otherwise  the  very  object  sought 
by  granting  the  power  would  he  defeated, 
namely,  the  duty  to  keep  the  hi^ways  suita- 
ble for  travel.  Keeping  in  mind  the  purpose 
for  which  highways  are  constructed  and  kept 
in  repair,  namely,  for  the  safety  and  conven- 
ience of  the  public  traveling  on  said  high- 
ways, it  must  logically  follow  that  public  offi- 
cers charged  with  the  duty  of  keeping  sudi 
highways  In  repair,  in  the  performance  of 
that  duty,  must  so  perform  their  respective 
duties  as  not  to  trespass  upon  or  Interfere 
with  the  rl^ts  of  the  public  to  any  greater 
ext^t  than  is  absolutely  necessary  for  sncb 
Improvements.  Bepalrlng  highways  Is  a  duty 
imposed  by  law,  and  no  right  exists  In  a 
public  official  to  obstruct  a  highway  except 
as  the  same  Is  necessary  to  perform  the  doty 
of  repairing  such  highway.  No  one  wHl  con- 
tend that  tit  was  absolutely  necessary  to 
dump  the  dirt  In  question  upon  State  street 
for  the  repair  of  Oakland  avenue.  True,  It 
was  probably  more  convenient,  but  an  abso- 
lute necessity  did  not  exist  That.  In  ray 
judgment,  is  the  error  of  the  majority  opin- 
ion. The  right,  of  the  plaintiff  to  travel  up- 
on State  street  and  to  assume  that  It  would 
be  reasonably  safe  for  b'avel  Is  made  sub- 
servient 'to  the  convenience  of  the  comtnis- 
slonera  in  the  performance  at  thtir  duty  to 
repair  Oakland  avenue. 

It  is  admitted  that  the  dirt  dumped  by  the 
defendant  company  from  its  cars  upon  State 
street  was  not  to  be  used  fbr  the  repair  ot 
that  street,  but  was  to  be  used  In  repairing 
Oakland  avenue*  and  that  Saet  was  knovrn 
to  tlie  company  at  the  time,  It  is  not  con- 
tended that  the  defendant  cnupany  had  any 
right  to  deposit  the  dirt  <m  said  street  ncept 
by  and  under  the  arrangement  with  the  coun- 
ty commiasloDera  who  assumed  to  grant  It 


audi  rU^t.  If  the  commissioners  were  not 
lawfully  ezerdedng  a  poww  vested  in  than, 
th&i  the  defoidant  company,  by  throwing  the 
dirt  TQion  such  atreet  along  a  part  of  the 
street  used  by  tbe  puUic;  was  thereby  act- 
ing without  lawful  authority.  If  such  be 
the  fact  I  can  see  no  escape  from  the  conclu- 
sion that  of  neoesMty  the  defendant  company 
would  bo  Uahle  for  any  Injury  caused  by 
such  obstractiao  to  any  one  traveling  upon 
that  hi^way,  untesa  aueh  Injury  resulted 
from  some  act  ot  negUgenoe  of  ttie  party  In- 
jured or  sane  other  pmnan  for  whoM  ova- 
duct  or  acta  audi  injured  person  la  respon- 
Blbl&  If  tbB  county  oonmdsslonera  were  not 
lawfully  ^»EGlslxig  tbeir  autliority  in  so  ob- 
structing State  atreet,  then  It  mast  follow 
tliat  the  defendant  omipany  was  not  dt^ng 
a  lawful  act  at  tlie  time  It  unloaded  the  din 
upon  that  street.  The  commissioners  being 
without  rl^t  or  l^al  authority  to  so  oh* 
struct  the  street,  it  neeessarlly  f<dlowB  tiiat 
the  agent  directed  by  such  principal  cannot 
justify  Its  acts  and  abst^re  Its^  firom  Usi- 
blllty  by  relying  upon  and  pleading  the  un- 
authorized act  of  the  party  w  person  who  di- 
rected socb  unlawful  act.  1  Mecbem,  .^ency 
(2d  Ed.)  1 1465 ;  Balrd  v.  Shlpman,  1B2  IlL  16, 
23  N.  E.  884,  7  U  R.  A.  128,  22  Am.  St  Bep. 
S04;  Ellis  T.  McNaughton.  76  Mich.  237.  43 
N.  W.  1113,  15  Am.  St  Rep.  808;  note  32  U 
R.  S.  (N.  S.)  972. 

The  county  commlsslcmera.  In  my  judg- 
ment, in  directing  and  authorizing  the  de? 
fendant  company  to  unload  Its  cars  on  State 
street,  were  violating  one  of  their  primary 
and  fundamental  duties.  That  is,  they  were 
obstructing  a  public  traveled  atreet  without 
any  Justification  or  legal  right  so  to  do. 
State  street  was  not  to  be  repaired,  and,  as 
far  as  shown  by  the  record,  that  particular 
place  was  not  required  to  be  r^lred  for  tba 
public  convenience. 

The  authorities  relied  on  by  respondent  do 
not,  in  my  judgment,  justify  or  support  Its 
contention.  The  authorities  dted  simply  an- 
nounce the  general  rule  that  public  offidals 
have  the  ri^t  to  make  needed  repairs  and 
for  that  pnrpose  to  obstruct  a  his^way  even 
at  the  Inconvenience  of  the  public.  No  one 
disputes  that  proposition.  As  pointed  out, 
that  would  simply  be  performing  a  public 
duty.  No  authority  is  cited  holding  a  de- 
fendant flree  from  liability  unda  facts  atml> 
lar  to  the  fiicts  shown  In  this  case. 

The  anthorittea  r^ed  <m  tuy  appdlaat  pos- 
sibly do  not  dlacnsa  facts  similar  to  Uie 
facts  involved  here  In  City  of  ZiOuisvUle 
T.  Tompkins  (Ky.)  122  S.  W.  174,  the  court 
seems  to  have  accepted  as  elementary  tlie 
rule  13iat  the  poblle  <^clal8  have  no  right 
to  place  material  <m  me  atreet  or  highway 
to  be  uaed  In  repairing  another  atreet  or 
highway.  In  principle,  in  my  judgment  that 
must  be  sa  The  offldals  are  required  to  keep 
the  highways  free  from  obetructlOD  so  as  not 
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to  Interfere  wltb  the  convenience  of  the 
trarellng  public,  and  the  only  exception  to 
that  rule  Is  when  It  la  necessary  to  close  or 
obstmct  a  highway  while  making  needed  re- 
pairs or  making  public  Improvements. 

I  am  unable  to  follow  the  reasoning  where- 
by It  Is  concluded  that  by  depositing  the 
dirt  Qpon  State  street  the  defendant  com- 
pany did  not  Invade  the  rights  of  the  public, 
including  plaintiff.  The  highway  was  there, 
and  the  plaintiff  had  the  right  to  travel  It 
and  to  assume  that  ft  was  In  a  reasonably 
safe  condition  for  travel.  By  the  defendant's 
acts  the  highway  was  rradered  dangerous. 
Now,  how  can  It  be  said  that  the  plaintiff's 
rights  were  not  Invaded?  The  defendant 
does  not,  as  I  understand  Its  position,  so  con- 
tend. ^  It  claims  only  that  It  acted  under  di- 
rection of  the  officials  having  control  of  the 
highway,  and  for  that  reason  It  cannot  be 
held  liable  for  the  Injury  whldi  resulted, 
not  that  Its  acts  were  not  an  Invasion  of 
plaintiff's  rights. 

It  Is  also  dalmed  that  to  hold  the  defend- 
ant CMUpany  liable  under  the  facts  as  dla- 
closed  this  record  would  of  necessity  make 
any  one  liable,  even  an  ordinary  teamster 
who  might  haul  a  iMd  of  sand  and  dump  it 
upoD  the  street  In  front  of  some  citizen's 
residence  when  be  was  directed  to  so  do  by 
the  owner  of  the  property  whose  property 
or  sidewalk  was  to  be  repaired,  for  which 
purpose  the  sand  was  to  be  used.  Conced- 
ing that  such  would  be  the  result,  Is  there 
any  logical  reason  why  a  teamster  who,  with- 
out authority.  Invades  the  rights  of  another 
and  Injury  results  should  be  held  free  from 
liability? 

The  right  of  the  plaintiff  to  travel  upon  the 
highway  when  the  injury  occurred  cannot 
be  and  is  not  disputed,  ^at  right  was  in- 
vaded or  obstructed  by  tbe  dirt  thrown  up- 
on  the  highway  by  the  defendant  company. 
The  Justtflcatitm  fior  sudi  trespau  Is,  In  my 
opinion,  based  on  an  nnanthorlzed  and  Ille- 
gal act  <tf  a  public  offldaL  Ttat  ought  not 
to  be  held  a  defeiue.  State  street  ts  the  main 
public  bls^way  running  south  from  Salt 
Lake  City  to'  Murray  City  and  other  towns  In 
the  southern  part  of  Salt  Lake  nmnty.  There 
are  many  other  highways  intersecting  it 
from  the  east  and  west.  To  apply  the  results 
of  the  majority  opinion  to  the  facts  as  they. 
exlst  would  give  the  defendant  company  and 
the  county  officials  the  right  to  dump  mate- 
rial on  State  street  for  the  improvement  of 
all  Intersecting  streets  along  defendant's  line 
of  railway  on  State  street  In  other  words, 
respondent  and  the  county  officials  could 
rightfully  and  lawfully  use  State  street  be- 
tween the  southern  limits  of  Salt  Lake  City 
and  the  southern  boundary  of  the  county  as 
a  station  or  dumping  ground  from  which  to 
haul  material  to  all  parts  of  the  county, 
however  remote. 
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In  Wilson  T.  West  ft  Slade  MiU  Co..  28 
Wash,  312,  68  'Pac.  716,  the  Supreme  Court 
of  Washington  has  stated  the  rule  of  law 
governing  the  duty  and  liability  of  parties 
obstructing  a  highway  under  drcumstances 
similar  to  those  In  the  case  at  bar  lo  tbe 
following  language: 

"One  who,  by  bimselt,  or  jointly  with  another 
or  others,  places  an  obstruction  in  a  public 
street,  is  in  law  under  an  obligation  to  remove 
It.  anA  in  liable  for  any  damage  occasioned 
thereby  dnring  the  continnance  of  tbe  obstruc- 
tion. The  fact  that  be  may  have  no  interest  in 
Its  malDtenaoce  after  its  creation  docs  not  re- 
lieve him  from  such  liability." 

See,  also,  18  B.  a  L.  p.  224,  |  190. 

In  my  opinion  the  judgment  of  the  lower 
court  In  this  case  should  be  reversed,  and 
a  new  trial  granted.  I  therefore  dissent 

WBBBRi      eoncnia  wltb  GIDEON,  J. 


(n  Or.  ers) 
HAUiBERO  T.  HABRIBT  at  aL 

(Supreme  Court  of  Oregon.   Oct  21,  IMS.) 

RlFOBUATIOIT  OF  IN8TB0UKNTS  4=32&~H0BT- 
OAOI  ASaXONBD  TO  H0Z.DBBS  IN  DUE  COUBSI 
CANNOT  BW  BCTOBICKD. 

Against  persons  to  whom  note  and  mortgage 
security  were  assigned,  before  maturity  and 
without  knowledge  of  defects,  by  payee  on  their 
sgreement  to  furnish  him  a  home  thereafter, 
their  obligation  in  which  respect  they  have  ful- 
filled, there  can  be  no  reformation  of  the  assisn- 
ed  instruments;  the  asslguees  Mag  holders  in 
due  course,  who  under  L.  O.  L.  f  6890.  hold  the 
instruments  free  from  any  defenaes  whidi  mij^t 
have  been  available  against  tbe  payee. 

P^rtment  1. 

Appeal  from  (Xrcolt  Court,  Marfan  Coun- 
ty; Geo.  O.  Bingbam,  Judge. 

Suit  by  Marie  Hallberg  against  Gom^la 
B.  Harriet  and  another.  Decree  for  d^^nd- 
anta,  and  plaintiff  appeals.  Affirmed. 

This  la  a  suit  to  reform  a  mortgage  and 
an  agreement  Indorsed  up<xi  the  back  of  the 
promissory  note  secured  thereby,  in  order 
that  the  plaintiff  may  obtain  credit'  thereon 
for  a  certain  sewer  assessment,  amounting  to 
$934.20.  The  substance  of  the  complaint, 
reduced  to  narrative  form,  is  about  as  fol- 
lows; 

On  April  4,  Ifill,  the  plaintiff  and  Jacob 
Bezemer  entered  Into  a  written  agreement, 
whereby  tbe  latter  agreed  to  sell,  and  plain- 
tiff agreed  to  purchase,  a  tract  of  land  in 
the  suburbs  of  Salem,  for  tbe  sum  of  $12,000. 
By  the  terms  of  the  wiitlng,  a  payment  of 
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¥200  was  then  made,  and,  upon  a  further 
payment  of  ¥1,800,  Bezemer  was  to  convey 
the  land  to  plaintiff,  who  was  to  execute  and 
deliver  her  note  for  $10,000,  secured  by  a 
mortgage  upon  the  property  payable  in  three 
years,  with  Interest  at  6  per  cent  per  annum. 
After  the  execution  of  the  contract  of  April 
4,  1911,  It  was  discovered  that  hy  a  mutual 
mistake  of  the  parties  an  Important  detail  of 
the  agreements  had  been  omitted  therefrom, 
and,  In  order  to  more  fully  express  In  writing 
their  contract,  they  caused  to  be  executed  a 
supplemental  agreement  as  follows: 

"It  is  QDclerstood  between  the  parties  in  the 
fore^oinc  agreement  that  the  purchase  price  of 
¥12,000,  is  to  include  the  sewer  asaessmeat  now 
against  the  land  and  that  if  said  sewer  assess- 
ment; Tlrtue  of  a  court  dedidoDt  does  not 
have  to  be  paid,  it  shall  be  either  rounded  or 
indorsed  on  the  note. 

"[Signed!  Jacob  Beiemer. 

"Witnesses:  Nettie  J.  MiUer." 

On  April  IS,  1911,  they  undertook  to  ex- 
ecute the  terms  of  the  contract,  and.  In  so 
doing,  Bezemer  executed  a  warranty  deed  to 
plalntlil  for  the  property,  and  the  latter, 
having  made  the  preliminary  payments 
agreed  upon,  executed  her  promissory  note 
for  ¥10,000,  and  a  mortgage  upon  the  prop- 
erty, in  which  she  was  Joined  by  her  hus- 
band; bat  the  mortgage  contains  no  cove- 
nant like  the  supplemental  agreement  above 
set  out  Under  the  terms  of  the  mortgage, 
certain  sales  have  been  made  of  portions  of 
the  land,  and  auch  tracts  have  been  released 
from  the  lien  thereof.  On  April  18,  1»14, 
plaintiff  by  her  agent  B.  C.  Hallberg,  agreed 
with  the  defendant  Cornelia  B.  Harriet  for 
an  extension  of  time  for  the  payment  of  the 
balance  due  on  the  note,  to  April  18,  1915, 
and  defendant's  attorney,  In  reducing  such 
extension  agreement  to  writing  on  the  back 
of  the  note,  made  a  mistake  and  Inserted 
therein  the  sum  of  ¥2,820,  as  the  balance 
due,  whereas,  in  fact  It  was  no  more  than 
¥1,54S.14,  after  deducting  $934.20,  on  account 
of  the  sewer  assessment  which  had  been  held 
to  he  void  In  a  decision  of  the  Supreme  Court 
filed  June  4,  1912.  Plaintiff  signed  said  er- 
roneous statement  on  the  note  by  mistake 
and  inadvertence.  Neither  party  discussed 
or  agreed  to  fix  the  amount  then  due  on  the 
note,  and  there  was  no  consideration  for 
waiving  the  terms  of  the  original  agreement 
respecting  the  sewer  assessment  Bezemer 
assigned  the  note  and  mortgage  to  his  three 
children,  Cornelia  B.  Harriet,  Anna  Eber- 
man,  and  Klaus  Bezemer,  and  Klaus  Bezemer 
had  sold  his  Interest  therein  to  Cornelia  B. 
Harriet  ai^d  Anna  Eberman  has  since  died, 
and  the  defendants  claim  to  be  the  owners  of 
the  note  and  mortgage,  which  they  took 
with  full  knowledge  and  notice  of  the  terms 
of  the  agreement  between  plaintiff  and  Beze- 
mer, subject  to  all  the  equities  and  defenses 
thereto,  and  plaintiff  has  demanded  credit 


[Upon  the  note  for  the  sewer  assessment 
I  which  has  been  refused.    Plaintiff  Is  ready, 
'■  able,  and  willing  to  pay  the  balance  due  on 
j  the  note,  and  prays  for  a  decree  reforming 
;  the  mortgage  so  that  it  shall  Include  the 
supplemental  contract  and  the  agreement  ou 
I  the  note  so  that  it  shall  not  undertake  to 
I  state  the  balance  then  due,  and  that,  upon 
payment  of  the  sum  due  after  deducting  the 
I  amount  ot  the  sewer  assessment  and  the  in- 
terest thereon,  defendants  be  required  to 
satisfy  and  cancel  the  mortgage. 

The  answer  denies  the  execation  of  the 
sui^emental  agreement,  or  any  knowledge 
or  notice  thereof,  and  pleads  several  affirma- 
tive defenses,  among  which  are  that  on  Jnl7 
1,  1012,  Jacob  Bezemer  for  a  good  and  vain- 
able  conslderaUon  sold  the  note  and  mort- 
gage to  Cornelia  B.  Harriet,  Anna  Eberman, 
and  Klaus  Bezemer,  who  were  Innocent  and 
bona  fide  purchasers  thereof,  In  the  regular 
course  of  business,  without  any  knowledge, 
infwmatlon,  or  b^ef  as  to  any  of  the  al- 
leged equities  set  forth  as  existing  between 
plaintiff  and  Jacob  Bezemer.  It  is  also  al- 
leged, by  way  at  estoppel,  that  <m  April  18, 
1914  (being  the  occasion  mentlcmed  In  the 
complaint  when  the  extension  agreement 
was  endorsed  on  the  note),  Klaus  Bezemer 
refused  to  grant  any  furtbn  time  for  the 
payment  of  his  share  of  the  debt  and  plain- 
tiff ttien  paid  to  said  Bezemer  the  mtire 
balance  due  for  his  one-third  of  the  note, 
with  Interest  thereon,  without  makbig  any 
claim  for  a  deductl<ni  on  account  of  the  sewer 
assessment  and  that  such  payment  would 
now  require  these  defendants  to. suffer  mora 
than  their  Just  share  of  such  dednctl«L  It 
Is  farther  averred  that  what  occurred  on 
April  18,  1914,  at  the  time  when  the  exten- 
8l<m  agreement  was  Indorsed  <m  the  note  and 
signed  by  plaintiff,  by  her  agent  constituted 
an  account  stated.  The  reply  J<^n8  Issue 
upon  the  affirmative  defenses.  A  trial  was 
had.  resulting  in  a  decree  dismissing  the  suit 
from  whidx  plaintiff  appeals. 

H.  XL  Fogn^  of  Salem,  for  appellant, 
Jas  G.  Hdtzel,  of  Salon  (Max  Oehlhar,  of 
Salem,  on  the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  Is  a  very  decided  conflict  in 
the  evidence  as  to  the  execation  of  the  sup- 
plemental agreement  mentlcmed  in  the  plead- 
ings. Jacob  Bezemer  admits  that  the  signa- 
ture thereto  Is  bis,  but  dlBclalms  any  knowl- 
edge as  to  the  cdrcumstances  under  which  he 
signed  it  and  insists  very  positively  that 
there  was  never  any  understanding  between 
them  in  regard  to  the  sewer  assessment  and 
Is  positive  that  It  was  never  discussed  be- 
tween them.  R.  O.  Hallberg  is  equally  posi- 
tive that  It  was  fully  discussed  and  assented 
to,  and  that  It  was  cheerfully  signed  by 
Bez«ner.    Other  witnesses  testify  that  It 
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was  signed  by  Beiemer  In  Jobn  McNaiy's 
law  office,  and  In  Uielr  presence.  The  note 
and  nun^gage  were  executed  on  April  18, 
1911,  maturing  April  IS,  1914.  Bez«ner  aa- 
Bigned  the  note  and  mortgage  to  hla  tbree 
children  In  Jaly,  1912,  upon  tbelr  agreement 
to  furnish  him  a  home  thereafter,  and  th^ 
hSTe  fulfilled  their  obligation  in  that  respect. 
The  erldence  is  uncontradicted  that  they 
had  no  knowledge  of  the  supplemental  agree- 
ment until  late  In  the  ftill  of  191S,  icmg  after 
the  maturity  of  the  note.  On  April  18,  1914, 
the  date  of  the  maturity  of  the  note,  plaln- 
aff  sought  an  extension  of  time  thereon  for 
another  year.  Mrs.  Harriet,  who  was  acting 
as  the  attorney  In  fact  for  her  brother.  Klaus 
Bezemer,  and  her  sister,  Anna  Ebennan,  In- 
formed plaintiff's  husband,  B.  CI  Hallberg, 
who  has  acted  throughout  as  his  wife's 
agent,  that  Klaus  Bezemer  would  not  con- 
sent to  any  extension  of  time,  and  must  have 
hla  share  of  the  debt,  with  Interest,  at  once, 
but  that  she  and  her  ^ter  would  extend  the 
time  of  payment  of  their  portions  until  April 
18,  1915,  if  plaintiff  would  agree  to  pay  8 
per  cent  Interest  Instead  of  ft  per  cent 
Thereupon,  tiie  attorn^  for  Mrs.  Harriet 
wrote  upon  the  bacfe  of  the  note  the  follow- 
ing memwandnm,  which  was  signed  by  Mr. 
Hallbexs: 

"Salem.  Ore.,  Apr.  18,  1914. 
"In  consideration  of  the  extension  of  the  time 
of  the  payment  of  this  note  imtll  Apr.  18,  1916, 
I  agree  to  pay  8  per  etmt.  Int.  on  the  defsnad 
paTment  of  92.^000. 

"Marie  Hallberg 
«By  B.  a  HaUberg." 


At  tlw  same  time^  Hallberg  paid  <me-ihlrd 
«C  tiie  amount  thai  du8»  with  the  accrued 
inteteit  therecm,  with  the  nnderstandlpg 
that  It  was  to  fully  oatlsCy  Klaus  Betamt 
for  bla  flhore  of  ttw  iiot&  No  tefermce  was 
Ousk  made  to  the  sewer  Asseasment  1^  Hall- 
berg and  Mrs.  Harriet  was  totally  Ignorant 
of  uy  ogrennent  In  relatlmi  tliereto.  Why 
Allberc  never  mentioned  It  during  Qa  years 
that  be  was  maUng  payments  upon  both 
pilncfpol  and  Interest;  why,  when  he  paid 
tile  sham  belonging  to  Klaus  Beaemer,  on 
AprU  18,  iSLi,  be  paid  the  same  In  fall,  with 
Intefest,  and  daimed  no  deduction  on  account 
<tf  the  sewer  aasusment— -It  is  difficult  to 
conprehmd,  and  Is  not  saUsCactorily  ex- 
plained. However,  it  Is  not  necessary  for  us 
to  welifh  the  conflicting  evldeace  In  these 
particnlars,  sfnc^  in  any  event,  tiie  d^end- 
antl  are  holders  In  due  course  of  the  liote 
and  mortgage,  and  hold  them  free  from  any 
dtfensea  which  mi£^t  have  been  available 
against  the  payee.   Ia  O.  L.  SS90. 

The  decree  of  the  lower  coort  Is  affirmed. 


McBRIDE,  O.  J.,  and 
BABBIB,  JJ..  concur. 


BTHtNEOrr  and 


(»  or.  m) 

LjDBiOH  T.  WBSXBBM  coopmAom  ca* 

(Supreme  Conrt  of  Oregon.    Oct  7,  1919.) 

AUBASSAUOBS'  AITD  CONBtTLS  «=»S  —  GoNSUI. 
OXNBRAI.  KAT  AUTHORIZE  ACTION  Oil  BEHAXJ' 

or  cirizsN  or  his  couwtbt. 

Under  treaties  between  the  United  States 
and  Aostria-Hongary,  which  contained  the  usu- 
al moat  fiivored  nation  clause,  and  treaties  be- 
tween the  United  States  and  other  coantries. 

tliat  consul  gmeral  of  Austria-Hungary 
might  authorise  attorneys  to  Institute  action  on 
behalf  of  an  Ao8tro>Hnngarian  national  where 
cffliditions  were  sodl,  because  of  the  war  be- 
tween Austria-Hungary  and  other  countries, 
tiiat  it  was  practically  impossible  for  the  na- 
tional to  directly  authorise  the  Institution  of 
tiie  action. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Gantenbehi,  Judge. 

Action  by  Toze  [Jublch  against  the  West- 
em  Cooperage  Company.  Prom  an  order 
staying  proceedings  until  attorneys  for  plain- 
tiff should  produce  further  authority,  plain- 
tiff appeals.  Order  reversed  and  remanded, 
with  directicHis. 

Tbla  action  was  originally  Instituted  by 
and  In  tiie  name  of  Toze  Ljnblch  to  recover 
damages  under  the  Or^n  Employes  Liabil- 
ity Act  (Laws  1911,  p.  16)  against  the  defend- 
ant for  the  death  of  Ture  Ljublch  through 
the  alleged  negligence  ot  defendant.  Deceas- 
ed was  killed  on  the  18tb  day  of  September, 

1915,  and  the  c<miplalnt  was  filed  March  1, 

1916.  The  complaint  Is  In  the  nsnal  form, 
and  alleges  that  plaintiff  Is  the  mother  of 
deceased,  tnider  the  statute  the  right  to 
bring  the  action  is  concededly  in  the  mother. 
The  complaint  was  verified  by  the  attorneys 
for  plaintiff,  to  the  form  or  snbstence  of 
wbi<^  there  is  no  objection. 

On  the  22d  day  of  March,  1916,  defendant's 
attorneys  filed  a  motion,  supported  by  affi- 
davit, requesting  the  court  to  require  plaln- 
tiCTs  attorneys  to  produce  the  authori^  un 
der  which  they  claimed  to  act  for  plaintiff. 
The  affidavit  set  forth  that  affiant  was  in- 
formed and  believed  that  other  attonieys  In 
the  city  of  Portland  were  representing  the 
mottier,  and  that  Woemdle  and  Haas,  who 
claimed  to  represent  her,  have  no  other  au- 
thority than  the  direction  of  the  Austro- 
Hungarlan  consul  at  San  Francisco  to  bring 
this  action  in  the  name  of  the  mother.  No 
action  wos  taken  by  the  court  until  January 
12,  1917,  the  case  having  meantime  been  put 
at  Issue,  and  the  attorneys  for  the  ptaintiCT 
tiavlng  filed  an  affidavit,  showing  that  the 
Jurisdiction  of  the  Imperial  consul  of  Aus- 
tria-Hungary at  San  Francisco  embraced  the 
state  of  Oregon ;  that  affiant  knew  of  no  one 
in  Oregon  represrating  the  plaintiff ;  that  no 
definite  power  of  attorney  had  been  securel 


»For  ether  easw  see  seme  tople  sod  KKT-KUHBBR  In  all  K«7-Kamber«d  DlgesU  and  Indexae 
•Rebearlas  denied  December  N,  Ull. 


Digitized  by 


Google 


552 


184  PACIFIC 


REPOBTBB 


(Or. 


antborlzliig  alBant  to  instltnte  the  action, 
because  of  war  condltlona  fn  that  part  of 
Barope  where  plaintiff  was  residing,  which 
conditions  rendered  it  Impracticable  to  pro- 
cure 1^1  documents  and  forward  them; 
that  plaintifTs  attorneys  Instltoted  the  ac- 
tion, pursuant  to  Instmctlons  from  the  con- 
sul general  r^resentlng  Anstrla-B angary, 
which  authorization  was  attached  to  the  affi- 
davit, and  which  was  suffld^t  In  form  and 
substance  to  authorize  plaintiff's  attorneys  to 
act  if  the  consul  general  had  power  to  so  di- 
rect. Thereupon  the  court,  holding  that  the 
letter  of  the  Austrian  consul  general  was 
not  suffi<^ent  authority  to  enable  the  attor- 
neys to  institute  the  suit,  ordered  proceedlnf^ 
Ktnyed  until  they  should  produce  further  au- 
thority, which,  being  unable  to  do,  th^  ap- 
pealed to  this  court,  and  while  the  appeal 
was  pending  here  war  was  declared  between 
Aostria-Hungary  and  the  United  States. 

O.  T.  Haas,  ot  Portland  (Joseph  Wo^ndle. 
of  Portland,  on  the  brief),  for  app^nt 

V.  S.  Senn,  of  Portland  (Smn,  Ekwall  & 
Reeken  and  Dan  J.  Malarfeey*  all  of  Port- 
land, on  the  brief),  for  respradent 

McBRIDB,  0.  J.  (after  stating  the  facts  as 
above).  Upon  the  argument  here  counsel 
have  presented  the  single  question,  namely, 
the  right  of  the  consul  general  of  Austria- 
Hungary,  under  any  circumstances,  to  au- 
thorize an  action  to  be  commenced  In  the 
name  of  a  national  without  express  authority 
from  the  person  named  as  plaintiff  In  such 
action.  The  contention  of  plaintiff's  attor- 
neys, when  reduced  to  Its  plainest  terms,  is 
that  the  consul,  by  virtue  of  his  office  and 
the  treaty  between  the  United  States  and 
Austria-Hungary,  was,  in  effect,  the  official 
attorney  In  fact  of  all  nonresident  aliens  who 
were  not  represented  by  an  attorney  In  fact 
of  their  own  selection,  and  as  such  was  au- 
thorized to  employ  attorneys  and  institute 
proceedings  to  defend  or  enforce  the  rights 
of  any  of  his  nationals  not  otherwise  repre- 
sented. Such  right  being  denied  by  defend- 
ant, and  its  contention  being  sustained  by  the 
court,  we  will  now  proceed  to  consider  the 
point  at  Issue. 

For  a  proper  understanding  of  the  question 
it  will  be  necessary  to  examine  and  consider 
the  various  treaties  bearing  upon  the  subject 
of  the  rights  of  foreign  consuls  accredited 
to  this  country,  and  the  redprocal  rights  of 
consuls  of  our  own  country  abroad. 

Article  11  of  the  treaty  of  August  27,  1829 
(8  Stat  401),  between  this  country  and  Aus- 
tria-Hungary, reads  as  follows: 

*'^e  citlxena  or  subjects  of  each  party  shall 
have  power  to  dispose  of  their  personal  goods, 
witbin  the  jurisdiction  of  the  other,  by  testa- 
ment, donation,  or  otherwise;  and  their  repra- 
sentatiyeB,  being  citizens  or  subjccta  of  the 
other  party,  shall  succeed  to  their  personal 
goods,  whether  by  testament,  or  ad  Intestato, 


and  may  take  possession  thereof,  eltfier  by  tfiem- 
sdves  or  by  othma  acting  for  tiien,  and  dlspoM 
of  the  same  at  their  will,  pvlni  such  dues, 
taxes  or  charges,  only,  as  tiifl  inhabitants  of 
the  country  wherein  the  said  goods  are  shall  be 
subject  to  pay  in  Kke  cases." 

The  followliig  axUdeB  of  Uw  Gonatdmr  eon- 
vaitlon,  entared  Into  between  OUs  country 
and  Austria-Hungary  on  Jum  20,  1871  (17 
Stat  820),  also  bare  an  Important  bearing 
upon  the  question  here  diacuaaed,  and  are  as 
foUowa: 

"Art  vni.  Consuls-general,  consuls,  vlce-con- 
snla,  or  costnlar  agents  of  the  two  countries 
may,  in  the  exercise  of  thdr  duties,  apply  to  the 
authorities  within  th^  districts,  whether  fed- 
eral or  local,  judicial  or  ezeentlTe,  In  the  event 
of  any  bifractios  of  the  treaties  and  convoitions 
between  the  two  countries ;  also  for  the  purpose 
of  protecting  the  rights  of  tiielr  countrymen. 
Should  the  said  aathorities  fail  to  talce  due  no- 
tice of  their  application,  they  shall  be  at  lib- 
erty, in  the  absence  of  any  diplomatic  represen- 
tative of  their  country,  to  apply  to  the  govern- 
ment of  the  country  where  ibej  reside." 

**ArL  XVT.  In  case  of  the  death  <tt  a  dtlaen 
of  ttie  United  States  In  the  Austrian-Hungarian 
Monardiy,  or  of  a  citlsen  d  the  Austrian-Hun- 
gariau  Monarchy  In  the  United  States,  without 
baring  any  known  heirs  or  testamentary  execu- 
tors  by  him  appointed,  the  competent  legal  au- 
tiioritiea  shall  inform  the  consuls  or  consular 
agents  of  the  state  to  which  the  deceased  be- 
longed of  the  circnmstances,  In  order  tiliat  the 
necessary  Information  may  be  immediately  for- 
warded to  the  parties-  Interested." 

"Art  XT.  Consuls-general,  consuls,  vice  con- 
siila,  and  consular  agents,  also  consular  pupila, 
chancellors,  and  consular  officers,  shall  enjoy 
in  the  two  countries  all  the  liberties,  preroga- 
tives, immunities  and  privileges  granted  to  func- 
tionaries nl  the  same  daas  of  the  suwt  favored 
nation." 

The  ^ect  of  the  last  clause  above  quoted 
was  to  Import  Into  the  treaty  of  June  29, 
1871,  evny  reciprocal  conceeadon  granted  to 
any  nation  by  any  treaty  then  <a  thereafter 
concluded;  and  In  order  to  ascertain  what 
provisions  or  other  stipulatlona  were,  by  the 
"most  favored  nation"  clause  of  the  Austro- 
Hungarian.  convention.  Incorporated  into  tt 
We  quote  Uie  following  excerpts  from  various 
treaties  between  this  country  and  other  na- 
tions. • 

Article  0  of  the  trea^  of  1863  between  the 
United  States  and  the  Argentine  Republic 
(10  Stat  1000)  is  as  foIlowB: 

"If  any  citizen  of  either  of  the  two  contract- 
ing parties  shall  die  without  will  or  testament, 
in  any  of  the  territories  of  the  other,  the  con- 
sul general,  or  consul  of  the  nation  to  which  the 
deceased  belonged,  or  the  representatiTe  of  such 
consul  general  or  consul,  in  his  absence,  shall 
have  the  right  to  intervene  in  the  possession, 
admiaistration,  and  judicial  liquidation  of  the 
estate  of  the  deceaewd,  conformably  with  the 
laws  of  the  conntry,  for  the  benefit  of  the  credi- 
tors and  legal  heirs." 
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The  treaty  entered  tnto  between  ttie  United 
States  and  the  German  Empire,  December  U, 
1871  a?  Stat  92S).  contains  the  following 
IvoTlslon: 

"Art.  Vni.  OonsulB-ffeneral,  consnlB,  Tlce- 
eongals,  and  consnlar  agents  shall  faave  the  right 
to  apply  to  the  aiithoritiea  of  the  respective 
eoontricH,  whether  federal  or  local,  jodidal  or 
execQtive,  within  the  extent  of  their  connilar 
dUtrict,  for  the  redress  of  any  infraction  of 
the  treaties  and  conrenticmi  exiatioK  between 
the  two  countries,  or  of  international  law;  to 
aak  Information  of  said  antboritles,  and  to  ad- 
dress said  anthorldes  to  the  end  of  protectbig 
the  rlfbts  and  Intmits  of  thdr  countrymen, 
espedslly  in  cases  of  the  absence  of  tlie  latter; 
In  which  cases  sneh  consols,  etc,  ritaU  be  pr»- 
snmed  to  be  thdr  l^al  representatkes.  If  dne 
notice  shonld  not  be  taken  of  sndi  arollcationt 
the  ecmsnlar  officers  aforesaid.  In  the  absence 
of  a  diplomatic  agent  of  their  country,  may  ap* 
ply  ^fectly  to  the  (ovemment  of  the  conntty 
where  they  reside.** 

The  treaty  between  the  United  States  and 
Pern,  dated  Anpist  81,  1887  (25  Stat  1461). 
contains  tbB  fi41owlng  prorlston: 

"Uatn  the  etrndnslon  of  a  consnlar  conTent3<m, 
which  the  high  contracting  parties  agree  to  form 
as  soon  as  may  be  mntoally  convenient,-  ft  is 
stipolated,  that  in  tiie  absence  of  the  legal  heirs 
or  representatirea  die  consuls  or  rice  consuls 
of  either  party  shall  be  ez  offido  the  executors 
or  administrators  of  the  dtiaens  of  their  nation 
who  may  die  within  their  consnlar  Jurisdictions, 
and  of  their  conntrymen  dying  at  sea  whose 
property  may  be  brought  within  their  district." 
(Art  83.) 

Attlde  m  of  the  treaty  of  Avgnst  6, 
1000  (31  Stat  1940),  between  the  United 
States  and  Great  Britain. -la  as  follows: 

'^n  case  of  the  death  of  any  citizen  of  tiie 
TTnited  States  of  America  in  the  United  King- 
dom of  Great  Britain  and  Ireland,  or  of  any 
■object  of  Her  Britannic  Majesty  In  the  United 
States,  without  having  in  the  country  of  his 
decease  any  known  heirs  or  testamentaiy  execu- 
tors by  him  appcdnted,  the  competent  local  au- 
thorities shall  at  once  inform  the  nearest  con- 
sular oflBcer  of  the  nation  to  which  the  deceased 
person  belonged  of  the  drcnmstance,  in  order 
that  the  necessary  information  may  be  Imme- 
diately forwarded  to  persons  interested. 

"The  said  consnlar  officer  shall  have  the  right 
to  appear  personally  or  by  delegate  in  all  pro* 
ceedlngs  on  behalf  of  the  absent  heirs  or  credl- 
tors,  ontll  dwy  are  otherwise  repreeented." 

Id  the  consnlar  coDvention  between  the 
United  States  and  Sweden,  March  20,  1011 
(37  Stat  1487),  we  find  the  following  proW- 
lion: 

**Art  XIY.  In  the  event  of  any  dtisens  of  ei- 
ther of  the  two  contracting  partles'dying  without 
will  or  testament  in  the  territory  of  the  other 
eontractlDg  party,  the  consul-genual,  ctnuul. 
vtce-consul-general,  or  Tice-consol  of  the  nation 
to  whidi  the  deceased  nay  bel<mg,  w.  In  Ms 
absence,  the  representative  of  anch  consnl-gen- 
eral,  consul,  vice-counsul-general,  or  vice-coneol, 
shall,  so  far  as  the  laws  of  each  country  wfll  per- 


mit and  pending  the  appointment  of  an  admin- 
istrator aod  until  letters  of  administration  have 
been  granted,  take  chai^  of  the  property  left 
by  the  deceased  for  the  benefit  of  his  lawful 
heirs  and  creditors,  and,  moreover,  have  the  right 
to  be  appointed  as  administrator  of  such  es- 
tate." 

From  the  above  provtelons  we  are  of  the 
f^lnlon  that  the  consul  general  of  Austria- 
Hungary  becomes  ex  officio  attorney  in  fact 
for  any  of  his  nonresident  nationals  having 
no  other  representative  In  this  country,  and, 
while  there  is  a  dearth  of  authority  directly 
deciding  this  question,  there  are  a  number  of 
cases  00  anak^us  to  It  in  principle  as  to 
render  the  concloslon  above  annoanced  In- 
evitable, and  sach  Is  the  result  deduced  by 
the  text-writers  tttm  a  review  of  the  anOiDr- 
Itles. 

"A  fordgn  consul,  without  spedfle  aothority, 
has  the  general  right  to  protect  the  rights  and 
property  of  persons  of  his  nation,  within  the 
Jurisdiction  of  his  consulate,  and  he  may  bring 
anits  for  sneh  purpose  without  any  special  au- 
thority from  the  parties  in  interest  Hs  may 
also  interpose  dains  Cor  the  restitutioa  of  prop- 
erty belonging  to  Us  countrymen;  but  he  can- 
not receive  the  aiAnal  restitotion  of  the  iwop- 
ertj  without  w«dfle  proof  of  the  Individual 
proprietary  Intertst  and  without  specific  au- 
thority from  the  particular  individual  who  is 
entitied  to  it"  2  a  J.  1207,  No.  3S^  To  like 
elfect  see  8  R.  a  U  157,  snbd.  4, 

It  ma7  be  remarked  here  that  the  state- 
mmt  that  a  consul  cannot  receive  actual 
restitution  of  property  awarded  to  a  nonresi- 
dent national  without  spedfle  authority  from 
the  Individual  entlfled  to  It  seems  to  be  based 
vpoa  the  decision  in  the  case  of  The  Bello 
Oorrunes,  6  Wheat  162,  5  L.  Ed.  229,  which 
arose  before  any  of  the  treaties  before  quoted 
were  n^tlated,  and  where  it  was  expressly 
conceded  by  Webster,  of  counsel  for  the  con- 
sul, that  actual  payment  of  the  sums  claimed 
by  the  consul  on  behalf  of  his  countrymen 
need  not  necessarily  be  made  to  him;  his 
object  bdng  to  have  the  award  paid  into  the 
reglstiy  of  the  court,  to  be  held  for  those 
entitled  to  It  as  their  Interests  might  there- 
after aroear.  and  ffuch  was  the  decree  of  the 
court  No  reference  was  made  In  the  argu- 
ments or  In  the  opinion  to  any  consnlar  priv- 
Il^es  or  authority  arising  out  of  treaty  stip- 
ulations, and  the  case  is  not  In  point  here, 
where  such  stlpnlattons  are  Invoked  on  be- 
half of  the  consul's  authority. 

When  this  action  was  commenced  this  gov- 
ernment was  at  peace  with  Austria-Hungary 
and  with  Germany.  In  the  treaty  with  Ger- 
many, heretofore  referred  to,  occurs  this  par- 
agraph applicable  to  consuls  of  both  conn- 
tries: 

"Especially  in  cases  of  the  absence  of  thdr 
countrymen,  sndi  consuls  shall  be  presumed  to 
be  their  legal  represoitativea.** 

The  term  "legal  r^resentatlvest"  1**'* 
used,  can  have  but  one  moaning,  namely. 
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"lawfuHy  entitled  to  represents  tbe  absent 
pmon.  Under  the  "most  favored  nation" 
clause  of  the  Anstro-Hnngarlan  treaty,  this 
prOTfsIon,  originally  applying 'to  Germany, 
became  a  part  of  the  treaty  with  Anstrla- 
Hungary,  and,  In  onr  opinion,  conferred  full 
authority  upon  the  consul  general  to  com- 
mence tills  action  In  tlie  name  of  tbe  plain- 
tlfF,  and  In  hw  name  and  for  her  to  prosecute 
It  to  a  conclusion  and  receive  the  proceeds 
If  the  plaintiff  should  recover  Judgmwt 

In  the  case  of  Succession  d  Babasse.  47 
La.  Ann.  1452,  17  South.  867,  49  Am.  St  Rep. 
438,  whl(^  Involved  the  right  of  a  dde^te 
of  the  BYench  consul  to  appear  and  represent 
nonresident  heirs  in  fbo  settl^ent  of  a  pro- 
bate proceeding,  the  court  said: 

"In  our  view,  the  Btdpalation  In  this  treaty 
puts  the  delegate  In  the  positioD  of  an  agent  <^ 
the  French  hdrs,  with  the  same  effect  as  If  he 
held  their  mandate  to  represent  diem  as  heirs. 
*  *  *  Onr  decMon  In  this  case  affirms  that 
the  Frendi  heirs  of  this  succession  are  to  be 
deemed  repreBented  by  die  delegate  of  the 
Frraich  consul,  wltii  the  same  elEeet  as  If  the 
delate  held  their  power." 

In  Vujic  V.  Youngstown  Sheet  &  Tube  Co. 
(D.  a)  220  Fed.  390.  It  was  held  that  the 
Austro-Hungarian  consul  had  authority  by 
virtue  of  his  office  to  sue  as  next  friend  for 
absent  helTS,  and  to  recover  moneys  dne  them 
under  the  Workmen's  Compensation  Act  on 
account  of  the  death  of  their  father. 

In  re  Tartaglio'e  Estate,  12  fiUsc  Bep.  24S, 
33  N.  Y.  Supp,  1121,  the  litigation  arose  upon 
the  demand  of  the  Italian  consul  general  to 
have  paid  over  to  him  the  distributive  shares 
doe  the  nonresident  widow  and  children  of 
the  deceased.  The  county  treasurer,  who  was 
custodian  of  the  fund,  refused  to  pay  over 
the  money  upon  the  ground  that  the  consul 
general  had  no  authority  to  receive  the  fund 
and  give  a  competent  acquittance  for  the 
same.  The  clause  in  the  treaty  with  Italy, 
relied  upon  by  the  consul,  provided  that  the 
consuls  general  "may  have  recourse  to  the 
anthoritira  of  the  respective  countries  with- 
in their  respective  districts,  whether  federal 
or  local,  Judicial  or  executive.  In  order  to 
defend  the  rights  and  interests  of  their  coun- 
trymen," The  court  held  that  the  twm  "de- 
fend," used  in  the  treaty,  should  be  so  con- 
strued as  to  grant  the  power  to  proceed  af- 
firmatively; that  the  consul  general  had  the 
right  to  demand  and  receive  the  money ;  and 
that  his  receipt  therefor  would  be  conclusive 
against  the  heirs.  There  was  the  same  hold- 
ing in  Re  Fiorentlno's  Estate  (Sur.)  89  N.  Y. 
Supp.  537. 

Both  of  these  cases  are  surrogate  decisions, 
and  not  authoritative,  but  appear  to  proceed 
upon  sound  lines  of  reasoning.  There  are 
many  cases  wherein  tbe  right  of  priority  of 
consuls  to  be  appointed  administrators  Is 
discussed,  but  these  proceed  upon  different 
principles,  and  throw  little  light  upon  the 
present  controv^usy.  Here  no  one  Is  claiming 


to  have  any  anfliorizatloa  dlrert  from  plain- 
tiff to  proceed  In  the  matter.  ConslderliUE 
the  disturbed  state  of  affairs  In  Europe  for 
the  pfut  four  years,  It  appears  highly  improb- 
able that  the  plaintiff  could  have  been  com- 
municated with,  or  that  she  could  have  exe- 
cuted and  sent  a  formal  power  of  attorney 
to  tbB  Anstro-Hungarlan  consul  or  any  one 
elsew  In  tbe  meantime  witnesses  might  dis- 
appear or  die,  and  the  plaintiff  thereby  lose 
the  benefit  of  their  testimony.  So.  upon  the 
face  of  it,  the  interposition  of  tbe  cmisuI 
general  would  appear  fairly  within  tbe  line 
of  his  duties  tn  the  premises. 

What  would  be  the  effect  of  the  plaintiff 
appointing  another  attorney  to  represent  her 
does  not  arise  in  this  case.  Tbe  writer  can 
see  no  reason  why  she  may  not  do  so,  and 
thereby  supersede  the  authority  of  the  consul 
general  or  his  successors ;  but  this  woijld  be 
at  present  a  moot  question  and  need  not  be 
further  discussed.  The  contention  of  counsel 
for  respondent  is  to  the  effect  that  the  law 
gives  the  right  of  action  to  the  mother,  and 
that  contention  is  correct.  His  further  con- 
tention, that  because  the  consul  general  caus- 
ed this  action  to  be  Instituted  the  mother 
has  not  instituted  it,  rests  wholly  upon  the 
assumption  that  the  consul  general  Is  not 
the  agent  of  the  mother ;  and  having  shown, 
as  we  believe,  that  by  virtue  of  the  treaty  he 
is  such  agent,  respondent's  contention  fails. 

It  follows  that  the  order  of  the  circuit 
court  staying  the  proceedings  must  be  set 
aside,  and  the  cause  remanded  to  the  dr- 
cnit  court,  with  directions  to  proceed  in  a 
manner  not  inconsistent  with  this  (pinion. 

BUBNBTT,  BENSON,  and  HABBIS,  JJ., 
ccHicur. 

BURNETT,  J.  (concurring  specially).  Un- 
der the  original  Constitution  of  this  state, 
the  Supreme  Court  has  jurisdiction  to  revise 
only  final  decisions  of  the  circuit  courts. 
Oregon  Constitution,  art  7,  |  6.  Although 
the  amendment  of  this  article  adopted  by  the 
plebiscite  of  November  8, 1910,  permits  legis- 
lation dianging  this  rule,  none  has  yet  been 
enacted.  Tbe  order,  staying  proceedings  In 
this  case  until  the  attorneys  appearing  for 
the  plaintiff  should  produce  authority  to  act 
for  her,  was  purely  interlocntory  and  not 
final.  There  Is  nothing  about  it  whldi  would 
have  prevented  the  plaintiff  from  going  on 
with  the  trial  of  the  action,  and  pnrsolng  it 
to  final  Judgment  the  next  day  or  at  any  sul>- 
sequent  time,  represented  by  the  same  or 
other  attorneys,  or  appearing  in  person,  pro- 
vided of  course  the  authority  of  the  attorneys 
so  to  act  was  made  to  aj^tear.  The  order 
does  not  determine  any  Issue  in  the  case  nor 
prevent  a  final  judgment  in  the  action  within 
the  meaning  of  section  548,  L.  O.  Ia,  as 
amended  by  chapter  88,  Laws  1915,  defining 
appealable  orders.  Although  erroneous,  it  Is 
not  every  determinatton  of  an  inferior  court 
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that  Is  appealable.  Appeal  does  not  He  as  of 
right  In  all  cases.  It  depends  nitlrely  upon 
the  statute  allowing  It  and  Is  not  to  be  ex- 
tended to  orders  not  within  the  enabling  stat- 
nte.  The  order  under  consideration  la  not 
one  from  which  an  appeal  will  11^  becaase  It 
la  not  finaL  We  are  confronted  with  a  moot 
question  only.  On  the  hypotheslB  that  this 
court  has  Jurisdiction  to  review  such  an  or- 
der, which  I  do  not  concede,  I  concur  in  the 
reasoning  of  Mr.  Chief  Justice  McBREDE  to 
the  effect  that  a  foreign  consul  has  presump- 
tive authority  to  represent  his  nonresident 
countrymen  In  the  courts  of  this  country, 
my  contentUm  b^ng  tliat  ttw  Qoestioii  Is  not 
properly  before  us. 


(M  Or.  487) 

OABVIN.  Alien  Property  Onstodlan,  t.  WEST- 
ERN COOPEKAGB  GO. 

(Supreme  Court  of  Oregon.    Oct.  T.  19190 

1.  Master  akd  beat  ant  «=»401— Coupuxirr 

BUTnCIKNT  WITHOUT  AIXKGING  MASTEB'S  BK- 

jscnoH  or  Wobkmxn'b  Coufkzibatior  Act. 
There  being  no  presumption  under  the 
Workmen's  Compensation  Act  as  to  whether 
the  employer  is  subject  thereto,  the  injured 
■errant's  complaint  is  not  insufficient  for  f^ure 
to  that  defendant  had  elected  not  to  come 
onder  the  act,  the  matter  being  one  of  affirma- 
tive defense. 

2.  AMBASSADOBS  AND  CONSULS  <^8— NoNBSS- 
IDENT  AUEN'a  ACTION  FOB  SON'S  DEATB 
fBOFKBLT  BBOUGHT  BY  DIBEOIION  OW  VOB- 
UGH  COBSUIh 

Under  the  treaties  of  the  United  States  with 
Austria-Hungary,  the  Austrian  consul  general 
has  authority  to  direct  an  attorney  to  bring  an 
action  under  the  Employera'  liabill^  Act  on 
behalf  of  a  mother  who  is  a  subject  and  resident 
of  Austria  for  the  death  of  her  sou. 

8.  Death  «=>81(2)— Nomeesident  alien  mat 
nm  ncpLOTEB  tob  death  or  soir, 
A  nonresident  alien  may  maintain  an  ac- 
tion,  under  the  Employers'  liability  Act,  for  the 
death  of  her  mm  againtt  his  employer. 

4.  Evidence  «=»29&— SvmoiBNor  to  estab- 
lish BEUTIONBHIP. 
In  an  action  by  a  nonreddent  alien  tor  the 
deatili  of  her  son^  testimony  of  a  relative  and 
freqnmit  visitor  of  the  family  that  plalntUC 
treated  decedent  as  her  son  and  called  him  her 
mm,  and  decedent  treated  ^IntUE  as  his  mother 
and  had  spoken  of  her  as  his  mother,  was  com- 
petent to  establish  the  rdationsUp,  being  direct 
nldaioe  thereol 

6.  EviinNcx  «sa297— Wbixtbit  dbolabation 

or  ALIEN  BELATXTX  PBIOB  TO  ACTION  ADICIS- 
8IBLK  TO  SHOW  BXUTIONSHIP. 

In  an  action  by  the  nonresident  alien  mother 
of  deceased  servant  against  the  letter's  employ- 
er, a  letter  written  by  deceased's  brother  in 
Austria  to  a  relative  in  this  state,  made  at  a 
time  when  no  controversy  existed  as  to  rela- , 


tlonship  of  mother  and  son,  was  admissible 
evidence  on  the  question  of  pedigree. 

6.  Evidence  4=>207C!)-~Ai>vission  or  bela- 

TIONSHIP  BT  DBRNDANT'S  ATTOBNEY  IN  AN- 

OTHEB  ACTION  Ilf  ADUISSIBIA, 
In  an  action  by  a  nonresident  alien  mother 
for  the  death  of  her  son  against  the  letter's 
employer,  a  statement,  made  in  argument  in 
support  of  defendant's  motion  for  nonsuit,  in 
a  cause  in  which  this  plaintiff  was  not  a  par- 
ty, that  it  was  disclosed  by  evidence  that  de- 
ceased had  a  mothw  so  that  bis  administrate 
oould  not  bring  actiMi  for  his  death,  is  not 
admissible  as  an  admission  by  defendsnt  of  the 
relationship  of  mother  and  son. 

7.  Witnesses  ^=>269(15) — Question  estab- 
lishing AmSICATIVH  DXnnBI  HOI-  PBOPEB 
OBOSB-KXAHinATION. 

In  an  action  for  the  death  of  a  servant  by 
collision  of  a  truck  with  an  engine  upon  which 
the  servant  was  riding,  it  was  error  for  defend- 
ant to  ask  plaintiff's  witness  what  kind  and 
make  the  truck  was,  when  witness  had  not  tes- 
tified as  to  the  tmdcs,  since  such  guestioD  was 
clearly  directed  toward  establishing  an  affirma- 
tive defense  and  was  not  proper  cross-examina- 
tion. 

&  Witnesses  <^379(0>— Inconsistent  tbs- 

TXUONT  in  rOBUBB  PBOOEEDING  CONCBBHIirO 
THE  SAME  AOCIDENT  ADMISSIBLE. 
In  view  of  L.  O.  Ij.  I  861,  it  was  proper,  in 
an  action  against  employer  for  the  death  of 
a  servant^  to  ask  a  witness  about  his  testimony 
at  a  coroner's  inquest  relative  to  same  acci- 
dent, for  the  purptwe  of  impeachment  where 
there  was  an  apparent  Inconsisteney. 

9.  MaBTBB  AND   SBBVAHT  «S»270(11)  —  £!VI- 

DBNOB  or  USE  or  SAmr  apfliahoxs  adhib- 

SIBIX  TO  BHOW  PBACnOABIUTY. 

In  an  action  under  the  Employers'  Inabil- 
ity Law  for  death  I4  a  ooIUdcm  between  an 
engine  and  a  runaway  logging  car,  testimony 
that  witness  had  worked  for  years  in  nearly 
every  possible  capacity  In  logging  camps  udug 
trucks,  and  that  on  logging  roads  where  there 
are  grades  safety  lines,  safety  rails,  end  de- 
rails  are  used,  was  competent  on  the  question  of 
practicability  of  such  safety  devices. 

10.  Tbxal  «=>253(4)— iNBTBUcnoN  LiMiTnra 

JUBT  TO  ONE  ITEM  OW  VmQUaKVKM  PBOFBBLT 
BETDSED. 

In  an  action  under  the  Employers'  Liability 
Law  for  a  servant's  death  in  a  collision  betweeu 
an  engine  on  which  be  was  riding  and  a  runaway 
logging  car,  where  there  was  evidence  of  neg- 
ligence in  not  using  snubbing  lines  and  safety 
switches,  an  Instruction  limiting  the  jury  to 
eonsideiatlon  of  one  item  of  negligence,  tmsed 
upon  a  defective  drift  pin,  which  permitted  the 
brake  to  loosen,  was  properly  refused. 

XL  Death  *=>96(2)  ~ Pbopeb  mxabube  or, 

PAHAOES  rOB  son's  DKACT. 

In  a  mother's  action  under  the  Empt(vers* 

Uability  Act  for  the  death  of  her  son,  an  in- 
struction that  the  jury  might  consider  his  age, 
life  expectancy,  health,  ability,  habits,  mental 
and  physical  slcill,  end  the  amount  which  he 
would  probably  have  saved  from  bis  earnings, 
held  proper. 


«S9Fer  ethw  easw  sss  same  topla  and  KXT'NUUBES  Is  all  Kv-Numbwed  IMseita  and  Indexea 
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Department  1. 

Appeal  from  CSrcntt  Conrt,  MQltDomata 
Gotmt;;  Robert  O.  Uorrow^  Judge. 

Action  1)7  Marja  BJadch  against  tbe  West- 
em  Cooperage  Company,  In  wbtcb  Francis 
P.  Qarrln,  as  alien  property  custodian,  was 
SDbstltnted  for  tbe  plaintiff.  Judgment  lor 
plaintiff,  and  defendant  appeals.  Bevened 
and  remanded. 

lUs  Is  an  actUn  wberein  it  Is  soni^  to 
reeorer  damages  fcnr  tbo  death  of  one  Mjo 
BJaddi,  tit  whom  the  idalntUC  claims  to  be 
tbe  mother.  Tbe  substantial  fticts,  as  al- 
leged in  the  complaint,  are  that  Ifjo  BJadch 
was  a  member  ol  the  section  .crew  npon  de- 
fendants logging  railroad;  that  at  the  time 
of  the  accident  reaalting  in  his  death  be  was 
riding  npm  one  of  defendant's  oiglnes ;  that 
at  the  same  time  other  anployte  were  load- 
ing a  log^ng  car,  and  ttiat  aftw  It  was  par- 
tially loaded  a  bolt  -In  the  hand  brahe  at- 
tacdaed  to  the  car  bnAe,  thereby  rdeaslng  the 
brake;,  whereupon  the  car  "ran  wild,"  oollld- 
Ing  with  the  engine  npon  whlc^  BJadch  was 
riding,  and  thereby  caused  the  Injuries  which 
resulted  In  bis  death.  Tbe  alleged  negligence 
upon  whldk  the  rl^t  of  recovery  is  based 
eondated  in  q^ttlng  the  car  upcm  a  danger- 
ons  and  steep  grade  without  using  13ie  necee- 
saiy  methods  of  andiorlng  the  car  during  the 
operation  of  loading  it,  aa  follows: 

OL)  The  defendant  failed  to  j/royiAe  "snnh- 
blng  lines,"  consisting  of  a  steel  cable,  one 
end  of  whldi  is  attadied  to  the  car,  and  the 
other  end  to  some  statifmary  object,  which 
would  safely  hold  ttte  car  in  placa 

(9  It  Delected  to  safeguard  the  car  with 
"sattty  chains^"  with  whldi  the  car  mii^t 
be  dialned  to  the  track. 

&}  It  neglected  to  provide  safety  or  de- 
raUtaig  switches  with  whldi  to  derail  a  **ran- 
away"  car. 

(4)  19iat  the  defendant,  at  the  time  of  the 
acddoit,  had  a  draatllng  switdi  installed 
below  the  grade  where  Uw  car  was  being 
loaded,  but  it  was  spiked  to  the  main  line  so 
as  to  be  uadess  as  a  safety  device. 

(5)  That  It  neglected  to  provide  sound  and 
substantial  brakes  on  tbe  losing  car,  and 
failed  to  take  measures  to  see  that  the 
brakes  were  In  good  working  condition. 

Tbe  answer,  after  dolals,  i^eads  affirma- 
tively as  follows: 

That  on  or  about  the  13th  day  of  Septem- 
ber, 1915,  defendant  was,  and  for  some  time 
prior  thereto  had  been,  conductlns  a  logging 
business  in  Clats<^  county,  Or. ;  that  in  con- 
nection with  said  logging  business  defendant 
operated  a  logging  railroad;  that  on  or 
about  the  said  13th  day  .  of  September,  1015, 
MJo  BJadch  was  In  its  employ  as  a  section 
hand,  and  at  tbe  time  of  his  accident  afore- 
said he  was  riding  on  a  locomotive  belmg- 
ing  to  defendant;  that  some  distance  away 
from  the  point  of  the  acddent  a  set  of  log- 


1^  trucks  were  being  loaded  with  logs  at  a 
logging  rollway;  that  said  trucks  were  prac- 
tically new,  and  had  been  purchased  from  a 
reputable  concern,  and  had  been  manufac- 
tured by  a  reputable  manufacturer ;  that  the 
said  trucks  were  of  standard  make,  such  as 
are  used  cmnmonly  In  work  of  that  kind,  and 
bad  been  properly  tnivected  by  the  defend- 
ant; that  each  truck  had  a  standard  brake, 
with  a  brake-staff  which  could  be  tightened 
from  tbe  side;  that  when  tightened  the  said 
brake-staff  wais  hdd  In  place  by  means  of  a 
pawl,  which  fitted  Into  a  ratdiet;  that  tbe 
said  ratdiet  was  attadied  to  said  brake-staff 
by  means  of  a  metal  pin,  which  ran  through 
the  said  ratchet  and  said  brake-staff;  that 
while  the  said  trucks  were  being  loaded  with 
logs  the  pin  holding  the  ratchet  attached  to 
the  forward  brake^tsff  brc^  in  some  man- 
ner, thereby  allowing  the  brakes  to  loosen 
from  Oie  wheels,  and  the  said  trucks,  loaded 
with  two  logBt  started  down  the  track,  collid- 
ing with  the  trucks  loaded  with  logs  at- 
tadied to  the  locomotive  aforesaid,  on  which 
locomotive  the  said  MJo  BJaddi  was  riding ; 
that  by  reason  of  said  collldon  the  said 
MJo  RJaclch  received  Injuries  from  which  be 
afterward  died;  that  the  pin  which  broke 
appeared  amply  suffident,  and  was  put  in 
place  by  the  manufacturers;  that  an  in- 
spection would  not  disclose  any  defect  in 
said  pin,  and  so  far  as  this  defendant  knew, 
or  oould  have  known  by  the  exercise  of 
ordinary  care,  said  pin  was  in  good,  first- 
dass  condition;  and  so  far  as  defendant  Is 
concerned  said  acddent  was  wholly  unavoid- 
able, acddental,  and  unforeseen,  and  could 
not  have  been  prevented  \/y  It  throu^  the 
exercise  of  ordinary  care. 

A  reply  having  been  filed,  there  was  a  trial, 
resulting  In  a  verdict  and  Judgment  for  plain- 
tiff, and  defendant  i^>pealB. 

F.  S.  Senn,  of  Portland  (Senn,  Ekwall  & 
BeduD,  of  Portland,  oo  the  brlefi^k  for  ap- 
pdlant. 

Cbas.  T.  Haas  and  M.  H.  OlaA,  both  of 
Portland  (Woemdle  &  Haas,  A.  E.  Clark, 
and  John  A.  Collier,  all  of  Portland,  on  tbe 
briefs),  for  respondent  Western  Cooper- 
age Co. 

A.  P.  DobsoD.  of  PMtland,  tm  respondent 
Garvin. 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  assignment  of  error  is 
that  the  comi^iut  Is  Insufficient  because  It 
fails  to  allege  that  defendant  bad  elected  not 
to  come  under  the  Workmen's  Compensation 
Act  (Laws  1913,  c.  112).  The  contention  thus 
presented  has  been  settled  adversely  to  de- 
fendant's theory  in  Olds  v.  Olds.  88  Or.  209, 
171  Pac.  1046. 

[2]  It  ia  then  urged  that  the  court  erred  In 
permitting  plalntlfTs  attorney  to  testify  that 
he  was  authorized  and  requested  to  com- 
mence the  action  in  behalf  of  plaintiff  at  the 
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reqaett  of  and  under  the  dlrecticm  of  the 
Anstrlan  conaul  goienL  The  objection  to 
tUa  evidence  was  based  Qpon  the  groond  that 
under  the  statute  no  one  but  ttie  mother  Is 
entitled  to  bring  action,  and  that  the  consul 
cannot  aotborlie  the  proceeding.  Thi»  ques- 
tloD  also  has  been  set  at  rest  In  the  recent 
case  of  Ljnblch  t.  Western  Cooperage  Ox, 
184  Fac.  S61  (not  yet  officially  re^rted), 
wher^  it  is  held  that,  under  the  treaties 
the  United  States  with  Anstrla-Hungary, 
the  cwsdIs  of  tliat  country  are.  Id  effect,  ex 
officio  attorneys  In  fact,  with  ample  author* 
Ity  In  cases  like  the  one  at  bar. 

[31  The  next  assignment  is  that  the  court 
erred  In  holding  that  the  plaintiff  can  main- 
tain this  acticm,  b^ng  a  n<mresident  alien. 
Although  this  question  has  been  frequently 
discussed  and  passed  upon  in  many  other 
states,  this  is  the  first  time  that  it  has  been 
presented  for  oar  consideration.  The  leading 
case  In  the  United  States  supportii^  defend- 
ant's theory  of  the  law  Is  that  of  Denl  t. 
Penn^lTania  B.  Co..  181  Pa.  525,  37  Atl. 
6B8,  69  Am.  St  Bep.  676,  which  has  been  fol- 
lowed by  a  few  of  the  other  states,  notably 
Wisconsin  and  Indiana,  but  a  great  majority 
of  the  states  hare  held  to  the  contrary.  A 
leading  case  In  support  of  plalntilTs  right  to 
maintain  the  action  la  that  of  Mulhall  t. 
Fallon.  176  Haas.  266,  67  N.  B.  386,  64  L.  B. 
A.  934.  79  Am.  St.  Bep.  809,  wherein  the 
court,  speaking  by  Mr.  Chief  Justice  Holmes, 
says: 

"In  all  cases  the  statute  has  the  interest  of 
the  employes  in  mmd.  It  is  on  tlieir  account 
that  an  action  Is  given  to  the  widow  or  next 
of  kin.  Whether  the  aetion  is  to  be  btouflit 
by  tbem  or  by  the  adndnistrator.  tike  som  to  be 
recovered  is  to  be  sssesied  with  reference  to 
the  degree  of  culpability  of  the  employer  or  neg- 
ligent person.  In  other  words,  it  Is  primarily  a 
penalty  (or  the  protection  of  the  life  of  a 
workman  In  this  state.  We  cannot  tbiok  that 
workmen  were  Intended  to  be  less  protected  it 
their  mothers  happen  to  live  abroad,  or  less 
protected  acalnst  sadden  than  against  lingering 
death.  In  view  of  the  very  large  amount  of 
fore^  labor  employed  in  tids  state,  we  cannot 
believe  that  so  large  an  exception  was  sOentiy 
left  to  be  read  In." 

In  the  comparatively  recent  case  of  Anns- 
tasakas  t.  International  Contract  Co.,  51 
Wash.  119,  98  Fac  93,  21  L.  R.  A.  (N.  S.)  267, 
130  Am.  St  Bep.  1089.  the  Supreme  Conrt  of 
Washington  in  an  Interesting  opinion,  where- 
in are  cited  a  large  number  of  the  cases  sup- 
porting dtlier  contentlimf  speaking  by  Mr. 
Justice  Budkln,  says: 

"The  plea  of  alienage  Is  not  favored  in  law, 
and  we  are  of  opinion  that  the  rule  which  per- 
mits nonresident  aliens  to  maintain  actions  of 
this  kind  is  supported  by  the  weight  of  author- 
ity, and  is  more  in  harmony  with  the  liberal  cos- 
mopolitan spirit  of  the  age  than  the  narrow 
provindal  role  whidi  would  close  oar  courts 
to  widows  and  orphans  aoleb  ttecauss  Omj 
liappen  to  be  ntmresident  aliens." 


This  case  is  also  reported  In  21  L.  B.  A* 
(N.  a.)  2ffT,  where  It  Is  followed  by  an  In- 
vesting note,  dtlng  practically  all  of  the 
cases  upon  the  subject 

At  the  conclusion  of  a  tnlef  and  ludd  dis- 
cosslmi  of  £he  subject  In  1  R.  a  Lu  825k  Is 
found  this  language: 

"Since  the  statutes  of  the  variooa  states  giv- 
ing a  right  of  action  for  negligent  killing  are 
ct^ied  from  Lord  Campbell's  Act,  the  con- 
struction idaced  opmi  tliat  act  by  a  dedaion  of 
the  King's  Bendi  In  1888  greatly  influenced 
the  courts  whicb  denied  the  right  of  action  in 
the  earlier  cases;  and,  therefore,  the  disapproval 
of  that  dedsion  in  the  later  case  before  the  same 
court,  bat  by  different  Judges,  in  1901  would 
seem  to  weaken,  ta  some  extent  at  least,  the 
weight  of  those  earlier  decLdons  of  the  atate 
courts.  It  thus  appears  that  the  weight  of  ao- 
tbority,  both  in  England  and  the  United  States, 
is  that  alienage  is  not  a  condition  affecting  a 
recovery  for  the  death  of  a  relative  under  the 
statntss  alloirtng  sndi  an  action."' 

We  thoefore  adopt  the  doctrtoe  that  a 
nonresident  alloi  la  not  precluded  from 
maintaining  the  action. 

[4]  Error  is  assigned  upon  the  action  of 
the  conrt  in  refusing  to  strike  from  the  rec- 
ord tiie  testimony  of  the  vrltness  Mike  Ers- 
tidu  Tile  substance  of  the  testimony  of  this 
witness  is  to  the  effect  that  his  father  and 
decedent^s  father  were  first  cousins;  that 
decedent  and  himself  were  both  bom  at 
Dlnovo,  Austria,  a  village  containing  about 
300  bouses ;  that  their  homes  were  separated 
by  the  distance  of  about  15  minutes'  walk ; 
that  they  had  both  lived  at  Dinovo  all  of  their 
lives,  until  MJo  RJadch  had  come  to  Port- 
land, about  six  years  before  his  death,  to 
whidi  place  the  witness  had  followed  about 
two  and  a  half  or  three  years  later ;  that  he 
had  known  the  plaintiff  from  liis  earliest 
recollection;  that  he  had  been  a  frequent 
visitor  at  bvt  home,  whldi  had  also  been  the 
home  of  the  decedent  all  of  his  life  until  he 
came  to  Portland ;  that  In  the  home  at  Di- 
novo the  plaintiff  had  treated  the  deceased 
as  her  son  and  called  him  her  son ;  and  that 
deceased  had  treated  plaintiff  as  his  mothra, 
and  had  spoken  of  her  as  his  mother.  The 
witness  also  testlfled  that  the  decedent  had 
sent  money  to  his  mother,  and  that  after 
decedent  came  to  Pwtland,  and  before  the 
vrltness  left  Dinovo,  he  saw  the  mother  re- 
c^ve  money  which  had  be^  sent  to  her  by 
decedent  It  is  urged  that  this  evidence  is 
Incompetent  for  the  reason  that  there  is  no 
other  evidence  in  the  record  cwceming  the  re- 
lationship of  plaintiff  and  decedent,  and  that 
since  Oils  evidence  consists  ot  the  declarations 
of  the  plaintiff,  who  Is  beyond  the  Jurisdiction 
of  the  court,  and  of  MJo  BJacIcb,  who  is 
dead,  that  it  belongs  to  that  class  of  hear- 
say evidence  which  Is  admissible  only  when 
there  is  evidence  d^ors  the  declarations  of 
the  relatl<mahlp  ot  the  declarant  to  the 
family.  A  careful  analysis  of  this  testlmoiv 
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■bows  tbst  the  vltness  lilmself  Is  a  relatlTe; 
lie  saja  tbat  be  bas  known  boQi  dedaranti 
all  of  his  life;  tbat  they  bore  the  same 
family  name,  lived  In  the  same  boose,  oon- 
dncted  fitemstilTeii  toward  each  oth«-  as 
motber  and  ton,  and  eadi  addressed  the  oth- 
er In  a  way  to  Indicate  eucb  relationship.  It 
irtll  be  at  once  obaerred  that  here  Is  erl- 
dwce,  oatslde  of  the  declarations  of  the 
plaintiff  and  Ifjo  Bjaddb,  tending  to  estab- 
llah  the  r^ticnshlp.  being  the  direct  evi- 
dence of  the  witness  ErstldL  In  a  very 
carefally  considered  case  (State  v.  IfoDonald, 
06  Or.  419,  103  Pac.  S12.  104  Pac  967.  100 
Pac.  444)  testimony  of  this  natnre  is  held  to 
be  competent,  and  it  was  not  error  to  ad- 
mit IL 

[C]  Onr  attention  is  then  directed  to  the 
fact  that  the  court  admitted  In  erldrace  a 
lettw  purporting  to  have  beea  written  by 
Matt  RJacich  (a  brother  of  HJo  Bjadtih), 
mailed  by  him  at  a  post  office  In  Austria 
near  Dinovo,  and  addressed  to  the  witness 
Mike  Erstlch,  Who  testified  that  it  was 
a  r^ly  to  (me  written  by  him,  and  that  be 
recognised  the  handwriting  as  that  of  Matt 
BJaddL  The  letter,  as  translated  by  the  li  - 
terpreter  then  in  attendance  upon  the  cocrt, 
reads  as  follows: 

"Wnovo,  date  March  1,  1916. 

"My  dear  Matt:  I  am  letting  yoa  know  that 
we  are  in  good  health,  thank  Ood,  wishing  that 
this  letter  will  also  reach  ;ou  In  good  health. 
My  dear  Matt.  I'm  in  receipt  of  your  letter,  and 
properly  understand  ererytiiiig  what  you  wrote 
ne  to  send  a  power  of  attorney,  and  I'm  afraid 
it  would  not  lie  aD  right  if  we  did  not  put  all 
names  and  dates  of  birth  of  our  fomily.  Motiier 
waa  called  to  the  court  yesterday,  and  they 
want  uB  to  give  all  names  and  date  of  birth  and 
the  court  will  mail  it  to  you.  If  you  had  writ- 
ten ua  right  away  you  would  have  got  it  long 
ago.  Dear  Matt,  I  ask  you  to  do  everything 
yoa  can  in  this  caee.  Dear  Matt,  answer  right 
away.  You  will  reedve  tin  power  of  attorney 
at  any  time.  Ton  can  tell  the  court  that  yon 
wrote  for  the  power  of  attorney  and  that  it  did 
not  get  there  yet.  Dear  Matt,  nothing  else  to 
write,  receive  my  sympathy  from  me. 

"Your  dear  cousin.  Matt  Bjadch. 

"Good-bye,  awaiting  your  answer." 

^niis  letter  was  written  before  the  preset 
action  was  b^nn,  and  before  there  was  any 
controversy  as  to  the  Identity  of  MJo 
Bjadch's  mother,  and  It  was  offered  In  evi- 
dence for  the  purpose  of  showing  relation- 
ship. The  defendant  maintains  that  it  is 
Incompetent  as  being  hearsay  and  a  self- 
serving  declaration,  made  after  the  death  of 
M]o  BJacich,  and  therefore  inadmissible. 
The  plaintiff  insists  that  It  constitutes  the 
declaration  of  a  member  of  the  family  (who 
1b  out  of  the  jurisdiction  and  whose  declara- 
tion Is  therefore  competent  evidence)  upon 
the  questlcm  of  pedigree.  We  are  not  much 
impressed  with  the  probative  value  of  the 
contents  of  the  letter,  and  In  fact  find  noth- 
ing of  value  In  It,  but,  so  far  as  U  tends  to 


estaUUib  the  qnetOmi  of  r«lationBhip,  we 
think  It  is  Clearly  competent.  In  Thompson 
V.  WooU,  8  Or.  454.  this  court  says: 

"Declarations  of  a  deceased  person  or  persons 
out  of  the  stat^  who  are  related  to  a  family, 
may  be  admitted  to  prove  pedigree.  But  before 
such  dedaratlons  ean  be  admitted,  the  relation- 
dilp  of  the  defendant  to  the  family  must  be 
proved  by  other  evidence  than  his  declarations.*' 

Here  we  have  the  evidence  of  Erstlch  that 
the  author  of  the  letter  is  a  brother  of  the 
decedent,  MJo  Bjadch,  and  that  he  la  out  of 
the  Btate,  living  In  DInovo,  Austria.  We 
know  of  no  authority  which  makes  any  dis- 
tinction between  a  written  dedaratlon  and 
one  that  is  spoken. 

The  fact  that  the  letter  was  written  after 
the  death  of  MJo  RJadch  does  not  affect  the 
admissibility  of  the  dedaratlim.  unless  it  was 
made  after  the  controversy  bad  arisen,  and 
upon  this  point  the  rule  appears  to  be  that 
the  evldmce  Is  properly  admitted  if  the  dec- 
laration was  made  at  a  time  wboi  no  ooa- 
troversy  existed  as  to  the  predse  Question 
in  r^iard  to  wbldi  tlie  dedaratlon  la  made. 
2  Wigmore  <m  Evidence,  i  1483.  In  tbe  pres- 
ent case  tlw  letter  from  Matt  Bjadch  was 
written  before  this  action  was  b^un,  and  be- 
fore any  auestlon  of  Uie  Idoitity  ot  the 
mother  bad  arlaui.  We  therefore  cmdnde 
that  the  letter  was  properly  admitted. 

[B]  The  next  assignment  of  error  Is  based 
upon  the  action  of  the  court  in  permitting  J. 
F.  Wood,  the  oflidal  court  reporter,  to  testi- 
fy from  his  report  of  the  evidence  In  a  form- 
&e  case  the  statement  of  W.  EL  Thomaa,  one 
of  the  defendant's  attomoTS,  In  a  motiOD  fbr 
a  nonsuit,  as  follows: 

"The  defendant  at  this  time  moves  for  a  non- 
suit This  is  made  upon  the  ground  that  this 
action  haa  not  been  brought  by  a  person  who 
is  entitled  to  bring  the  action  under  the  laws 
of  diis  -stete,  in  a  case  of  this  kind.  This  ac- 
tion, the  fact  is,  as  disdosed  by  tibe  evidence 
ia  this  case,  and  as  alleged  In  the  pleadings, 
brings  this  case  within  the  Employers*  Liability 
Law,  clearly  and  unquestionably.  That  being 
the  case,  art  administrator  of  an  estate  cannot 
bring  an  action  against  a  defendant  under  tbe 
conditions  existiiig  in  this  case.  It  is  disclosed 
by  the  evidence  that  the  deceased  has  a  -mother. 
Under  the  Employers'  Liability  Act  of  1911 
[Laws  1911,  c  3],  I  4,  this  action  cannot  be 
brought  by  an  administrator.  The  qnestion 
waa  thereupon  argued  at  length,  and  at  the  con- 
clusion of  said  argument  the  conrt  sustained 
the  motion  of  defendant  for  a  nonsuit,  to  which 
action  of  the  court  In  sustaining  said  motion 
plaintiff  then  and  fliere  Iv  covnsd  duly  ex- 
cepted." 

Tbe  Introduction  of  tliis  portiim  of  Uie  rec- 
ord of  a  former  action  in  wbldi  Oie  admin- 
istrator .sought  to  recover  upon  tbe  same 
cause  of  action,  was  objected  to  by  tbe  de- 
fendant as  irrelevant,  incompetent,  and  Im- 
material, and  tending  to  prove  uo  Issue  in  the 
case.  The  plaintiff  argues  that  the  statement 
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above  quoted  contains  a  formal  admission 
that  the  decedent  had  a  mother  living,  and 
that,  belnf  loconslstmt  with  defendant's  at- 
titude In  the  present  action,  the  statement  of 
its  attorney  is  binding  upon  the  client  In  this 
prooeedlng.  In  support  of  her  contention, 
plaintiff  calls  our  attention  to  certain  cases, 
whidb.  we  briefly  consider.  The  first  is  Hey- 
wood  V.  Doembecher,  48  Or.  8S9,  86  Pac.  857, 
87  Pac  630.  From  the  opinion  In  tbSa  case 
counsel  quotes  the  foUowing: 

'me  admtorions  of  an  attorney,  made  within 
the  scope  of  faia  authority  and  during  the  con- 
tinuance of  his  employment,  bind  Us  client  to 
the  same  extent  as  a  stipulation.*' 

The  effect  of  the  language  quoted  Is  dis- 
tinctly modified,  however,  bj  the  oext  sen- 
tence, which  reads  thus: 

* 

"UiiM  rule  is  not  invoked  to  diarge  the  plain- 
tiff with  an  acknowledgment  of  a  fact  preju- 
^dal  to  Its  interests,  but  as  tending  to  show  tht 
theory  of  Its  counsel  m  to  the  basts  of  the  sec- 
ond cansB  of  actlOT." 

The  next  citation  Is  Missouri  &  K.  Tele- 
phone Go.  V.  Yandevort,  97  Kan.  200,  72  Pac 
771.  This  was  a  case  In  whldi  the  court  ad- 
mitted In  evidence  an  admissioQ  of  an  attor- 
ns made  In  an  opmlng  statement  to  the  Jury 
In  a  former  trial  of  the  same  case.  In  hold- 
ing that  It  was  property  admitted,  the  court 
says: 

"In  the  statement  was  the  admission  of  a  ma- 
terial fact  as  to  the  action  of  the  telephone  com- 
pany in  the  premises.  From  a  readlnc  of  the 
record  the  admission  appears  to  have  been  dis- 
tinctly and  formally  made.  In  Undley  v.  Rail- 
road Co.,  47  Kan.  432,  28  Pac.  201,  It  was  held 
that  die  oourt  is  warranted  in  acting  on  the 
admlsdon  of  a  party  made  In  the  opening  state- 
ment of  a  case  to  the  court  and  jury,  and  might 
make  a  final  disposition  of  the  case  where  such 
statement  absolutely  preduded  a  recovery  by 
him." 

The  holding  In  this  case  appears  to  be  op- 
posed to  the  great  weight  of  authority.  In  1 
Ency.  of  Evldmce,  469,  we  find  Uie  rule  stat- 
ed thus: 

"The  admission,  to  be  binding,  must  be  so 
made  as  to  be  a  part  of  the  evidence  in  the  case, 
or  formally  made  to  avoid  or  excuse  the  making 
of  proof.  Therefore  the  mere  admission  or 
statement  of  counsel  in  an  opening  statement  is 
not  such  as  to  amount  to  a  binding  admission." 

"Bat  there  may  be  exceptions  to  this  rulsi 
Indeed,  it  has  been  hdd  that  an  admission  made 
by  counsel  In  the  opening  statement  may  be 
conclusive  of  the  case,  and  warrant  a  Judgment 
n^thout  further  proceeding"  (citing  a  large  num- 
ha  of  authoritioO' 

1  Greenleaf  on  Br.  1  166.  states  the  nile 
thus: 

'^Rie  admissions  of  attorneys  of  record  Und 
their  clients  In  all  matters  relating  to  the  prog- 
ress and  trial  of  the  case ;  but  to  this  end  they 
most  be  distinct  and  formal,  or  such  as  are 


termed  solemn  admissions,  made  for  the  express 
purpose  of  alleviating  the  stringwcy  of  some 
rule  or  practioB,  or  of  dispensing  w^  the  for- 
mal proof  of  some  fact  at  the  t^l.** 

The  next  case  to  which  onr  attention  is 
called  Is  Oscanyan  Anus  Co.,  103  XJ.  S.  261, 
20  L.  Ed.  589,  which  was  a  case  wherein  the 
attorn^  for  plaintiff  made  an  t^ienlng  state- 
ment which  diaclcwed  that  he  was  seeking  to 
recover  upon  a  contract  whldli  was  corrupt, 
tmmonl,  and  contrary  to  public  policy.  The 
defendant  thereupon  moved  for  a  directed 
verdict,  and  the  court  asked  the  atttnneya  for 
the  plaintiff  U  they  claimed  or  admitted  Oiat 
the  statements  which  had  been  made  were 
true,  and  connsd  replied  In  the  affirmative, 
whereupon  the  motion  was  granted.  This 
appears  to  be  a  clear  case  of  an  exception  to 
the  general  rule,  and  properly  so. 

Our  consideration  is  also  invoked  for  a 
statement  of  the  rule  found  in  16  Cyc.  96S,  as 
follows : 

"Rdevant,  judicial  statements  made  or  adopt- 
ed by  a  part7,  although  made  without  the  knowl- 
edge or  consent  of  bis  attorney,  ore  when  re- 
ceived by  the  court,  admissible,  not  only  In  the 
case  in  which  they  are  made,  but  In  any  Bid>- 
sequent  ' trial  <a  proceedings  connected  with  It 
and  in  other  eases  In  wblch  the  facts  covered 
thereby  are  rdevant  *  *  *  Judicial  admls- 
dons  are  frequently  those  of  counsel  or  attor- 
neys of  record.  When  these  are  made  In  good 
faith,  in  the  counsel's  professional  capacity,  for 
the  purpose  of  dispensing  with  evidence,  and 
to  that  end  are  distinct  and  formal,  they  bind 
the  dlent,  wheOer  saade  befiweb  on,  or  after 
the  trial," 

In  attempting  to  relate  flnse  authorities  to 
the  case  at  bar,  comud  has  apparently  orer^ 
looked  certain  Important  consideratlona.  The 
statement  of  Ur.  Thomas  was  made  in  arga- 
raent  In  support  of  his  motion  for  a  nonsuit. 
In  another  action,  In  whiA  the  preset  plaixt' 
tiff  was  not  a  party.  In  t^e  case  of  Brown  v. 
Oregon  Lumber  Co.,  24  Or.  816,  88  Pac.  567, 
Mr.  Chief  Justice  Lord  says : 

"A  motion  for  a  nonsuit  Is  in  the  nature  of  a 
demurrer  to  the  evidaice;  It  admits  not  only 
all  that  the  evidence  proves,  but  all  t^t  k  tends 
to  prove.  The  evidence  given  for  the  plaintiff 
must  be  taken  to  bt  true,  together  witii  every 
Inference  of  fket  whidi  tiie  Jury  might  legally 
draw  from  tt." 


In  effect,  thm,  Mr.  Thomas*  statement 
amounts  to  saying: 

"If  we  admit,  and  for  the  purpose  of  this  mo- 
tion we  do,  that  every  Item  of  evidence  f^ered 
by  plaintiff  is  true;  neverthdess  plaintiff,  as  ad- 
miifistrator,  cannot  maintain  tfiis  action,  be- 
oansa  he  has  offered  evidence  to  prove  that  iho 
decedent  has  a  mother  living,  to  whom  the  sta^ 
ute  pves  the  exdnmve  right  of  action." 

If  an  admission  of  this  sort  Is  binding  upcm 
the  client  In  a  subsequent  action,  prop^ly 
teougbt,  tluD  every  motion  for  a  noosutt  be- 
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cornea  an  admission  against  Interest  We 
bare  been  nnaUe  to  find  anthorlties  which 
would  Justify  snch  a  ccmclndon.  The  admis- 
sion of  the  statement  was  error. 

[7]  It  Is  then  argued  that  the  court  erred 
In  sustaining  plaintiff's  objection  to  the  fol- 
lowing <iuestlon  asked  of  the  witness  Robin- 
eon  upon  crosB-examlnatlon :  "Do  you  know 
what  kind,  what  make,  of  truck  this  was?" 
This  witness,  who  was  superintendent  of  log- 
ging operations  for  the  defendant  company, 
had  been  called  as  a  witness  for  the  plaintitr, 
and  had  been  examined  as  to  the  various  pre- 
cautions In  regard  to  safety  of  employes,  but 
had  not  been  examined  with  reference  to  the 
trucks.  Plaintiff  objected  to  the  question  up- 
on the  ground  that  It  was  not  proper  cross- 
examination,  but  was  a  part  of  defendantfs 
direct  case.  It  will  be  noted  that  the  answer 
alleges  that  the  truck  was  of  a  standard 
make,  practically  new,  etc.  The  question  was 
clearly  directed  to  establishing  an  afflrmatlve 
defense,  and  was  not  proper  cross-examina- 
tion. It  may  also  be  observed  that  upon  the 
defense  witnesses  were  permitted,  without 
objection,  to  describe  the  truck  In  detail. 
There  was  no  error  in  the  ruling  of  the  court 

[I]  The  same  witness,  who  had  at  a  prior 
time  testified  at  the  conmer's  tnqnest  rela- 
tive  to  the  same  accident  gave  some  testi- 
mony which  appeared  to  be  Inconsistent  with 
his  testlmoiv  at  such  Inquest;  whereupon 
over  the  objection  of  defoidant  counsel  for 
plaintiff  was  permitted  to  question  him  aa 
to  his  former  atatane&ts.  and,  he  having  de- 
nied makliiv  ancb  statements,  they  were  read 
Into  the  record,  and  this  Is  assigned  as  er- 
ror. This  assignment  Is  fuUy  answered  by 
sectlMi  861,  L.  O.  and  the  case  of  State  t. 
Steeves,  29  Or.  85,  43  Pac.  947. 

[I]  The  witness  Lew  McGutcheon  testified 
that  he  had  worked  In  logging  camps  for  15 
or  16  years,  lias  worked  In  nearly  every 
possible  capacity,  and  that  his  work  had  been 
altogether  In  camps  using  trucks.  He  then 
testmed,  from  his  observation  and  experience, 
In  regard  to  the  use  of  snubbing  lines,  safety 
dbatns,  safety  and  derailing  switches,  and 
other  safety  appliances,  and  was  then  asked 
this  question :  "Would  you  or  would  you  not 
say  now  that  on  logging  roads  where  there 
are  grades  safety  lines  are  used,  and  safs^ 
rails  and  derails,  and  the  means  you  have  de- 
scribed as  means  of  safetrT*  The  answer  of 
the  witness  was,  "Yea,  air.**  To  this  question 
and  answer  the  deteidant  objected  upon  the 
ground  **t3ut  it  Is  Incompebuit  irrelevant 
and  immaterial,  and  no  propor  foundation 
laid,  and  does  not  prove  any  Issue  in  the 
case,  and  ealls  for  a  conclnsl<m.'*  It  Is  ar- 
gued that  this  was  error,  and  In  support'  of 
such  contention  our  consideration  la  directed 
to  the  case  of  Trlckey  v.  Chi  A,  60  Or.  S26,  93 
Pac:  457.  In  that  case  One  defendante  called 
expert  mill  men,  who  testlfled  that  the  lever 


in  use  at  the  time  of  the  acddent  was  pro- 
vided with  a  reastmably  safe  and  proper  lock 
and  faatoier.  This  court  very  properly  held 
that  such  evidence  was  Incompetent  since  it 
was  directed  to  the  principal  issue  in  the 
case,  L  e.,  was  It  negUg^ce  upon  the  part  of 
the  defoidante  to  use  the  device  which  they 
did  use?  Ttie  Jury  had  before  them  a  model 
of  the  device,  and  its  workings  were  fully 
explained  to  them,  so  that  they  were  as  com- 
petent as  any  expert  to  determine  its  utility. 
The  testimony  of  McCutcheon  in  the  pres- 
ent case  stands  upon  a  very  different  footing. 
The  case  upon  which  appelant  relies  was  one 
founded  upon  the  common  law,  that  an  em- 
ployer must  provide  for  bis  servant  a  reason- 
ably saf^  place  to  work  and  reasonably  safe 
appliances.  The  vital  point  for  the  Jury  to 
determine  was  whether  or  not  the  device  used 
was  reastmably  safe,'  and  no  witness  could  be 
permitted  to  answer  that  question  for  them. 
The  present  action  is  based  upon  the  Eknploy- 
era'  Liability  Law,  |  1,  which  requires  the 
employor  to— 

'*VM  every  device^  care  and  preeaation  wUdi  It 
is  practicable  to  use  for  the  protection  and  safe- 
ty of  life  and  limb,  limited  only  by  the  necesnty 
for  preserving  the  efficiency  of  the  structure, 
machine  or  other  apparatus  or  device,  and  with- 
out regard  to  the  additiooal  cost  of  suitable  ma- 
terial or  safety  applianos  and  devtces.** 

It  must  be  noted  that  the  testhnony  of  the 
witneai  was  directed  to  the  practicability  of 
certain  safety  devices,  and  the  fact  that  in 
other  placea  he  had  seen  them  In  use.  Jn 
Love  T.  Chambers  Lumber  Co.,  64  Or.  129, 12» 
Pac.  492,  we  find  this  language : 

"The  complaint  alleged  that  it  was  practicable 
(or  defendant  to  have  so  guarded  tbe  machinrr^ 
as  to  have  prevented  the  accident  without  in- 
terfering with  its  ordinary  use.  This  was  de- 
nied In  the  answer,  so  it  became  necessary  for 
plaintiff  to  establish  the  proposition  that  it  could 
be  BO  guarded.  No  better  evidence  conld  have 
been  introdoced  (or  this  purpose  than  to  show 
that  after  the  accident  the  machinery  had  been 
BO  guarded,  and  that  such  safeguards  bad  not 
In  any  way  Impeded  or  Interfered  with  tte  op* 
eration," 

In  Oamenalnd  v.  lYetiuid  Furniture  Co.,  89^ 
Or.  158,.  174  Pac.  1S8.  this  court  held  that  It 
was  prt^ier  to  admit  evidence  ot  a  safety  ap- 
pliance thm  in  use  In  Swltserland,  although 
nothing  like  it  was  known  in  the  United 
■States.  We  are  therefore  of  the  opinion  that 
the  evld^ice  was  properly  admitted. 

[10]  Defendant  further  assigns  as  error 
the  refusal  of  the  court  to  give  certoln  re- 
quested Instnictlons,  the  first  of  which  reads 
thus: 

"Defendant  company  farther  states  that  the- 
cause  of  the  runaway  was  the  breaking  of  a  drift 
pin  which  passed  through  the  ratchet  and  brake- 
staff  ;  that  there  was  a  defect  in  tills  pin  which 
the  defendant  company  did  not  know  or  could 
not  have  known  wda  presuit;  and  that  suclh 
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defect  wat  a  latent  or  hidden  defect,  and  that 
tiie  defeodaat  coold  not  have  known  o<  tUi  de- 
feet  by  the  ezerdn  that  degree  ot  can  which 
the  law  requires." 

Tbla  reqnested  tnstmctlon  la  of  value  only 
when  read  In  connection  with  the  next  one, 
and  counsel  for  defendant  very  properly  pre- 
sents them  In  his  argument  together.  The 
other  one  reads  thus : 

*The  defoidant  company  was  not  an  inmrer 
of  the  safety  of  Its  car  and  appliances ;  It  was 
required  to  use  every  degree  of  care  and  caution 
which  it  was  practicable  to  use  In  carrying  on 
Its  work ;  and  If  you  find  that  bis  casualty  re- 
sulted because  of  the  breaking  <^  the  drift  pin 
through  the  ratchet  and  brake-staff,  and  that 
this.^n  was  crystaUiied,  or  had  In  it  a  hidden 
defect  whidi  Ihis  conqwny  did  not  know,  or 
could  not  have  known  by  the  exercise  of  Uiat 
degree  of  care  which  the  law  requires,  then  I 
Instruct  you  that  the  plaintiff  cannot  recover 
in  this  aedou,  and  your  verdict  must  be  for  the 
defendant" 

The  theory  of  defendant  appears  to  be  that, 
since  an  employer  Is  not  liable  for  hidden  de- 
jecta in  the  appliances  furnished.  If  be  had 
used  every  care  and  precantkm  practicable 
In  the  lnspectl<m  of  the  devices  actoally  In 
use  he  Is  absolved  frmn  all  liability'  for  Inju- 
ries resulting  from  sudi  latmt  defectSL  It 
may  be  that  the  aathorlttes  under  the  com- 
mon law,  and  prior  to  the  enactment  of  the 
Employers'  Liability  Act,  would  have  justi- 
fied gnch  a  contention,  but  that  statute  has 
very  greatly  enlarged  the  l^al  obllsatlcms 
and  liabilities  of  flie  em|Aoyer.  It  dedares 
fliat  the  empl<^r— 

"shall  use  every  devtce,  care  and  precantlon 
which  it  is  practicable  to  use  for  the  protection 
and  safety  ^  life  and  limb.  United  only  by  die 
necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  spparatus  or  device^ 
and  without  regard  to  the  additional  cost  of 
mitable  material  or  safMy  api^ianoa  and  de- 
vices." 

Sedlon  4  ot  the  act  provides  fw  the  re- 
covery of  damages  fOr  any  loss  of  life  resnl^ 
big  from  ai^  violation  of  ttie  regolrements  of 
ttie  law.  The  complaint  charges  negligence  In 
not  using  snubbing  lines,  safety  switdies,  de- 
railing devices,  etc.,  and  there  was  evidence 
supporting  such  allegations.  Tbe  }nry,  Oiere- 
fore,  could  not  be  limited  to  a  consideration 
of  the  one  item  of  negligence  based  upon  the 
defective  drift  i^  and  the  instmcUim  was 
properly  refused. 

[11]  The  last  asdgnment  of  error  Is  that 
the  court  refused  to  give  the  InstructlCHi  re> 
quested  by  defendant  up<m  the  tabject  of  Uw 
181P.-86 


measure  of  damages.  The  portltm  thereof 
which  is  contended  for  reads  thus : 

"Your  verdict  most  be  based  on  the  pecuniary 
loss  which  the  plaintiff  has  suffered,  and  in  ar- 
riving at  this  amount  yon  may  take  into  consid- 
eration tbe  money  support  which  the  deceased, 
in  your  judgment,  would  have  contributed  to  tbe 
mother  dnrii^  the  mother's  lifetime.  Ton  may 
considw  the  ase  of  tiie  mother,  if  you  know  her 
age,  and  ascertain  tbe  probable  length  of  her 
life;  you  may  consider  whether  be  would  have 
contributed  to  tbe  mother  in  the  future,  mid  for 
what  length  of  time." 

Instead  of  this  the  court  gave  t3ie  follow- 
ing instruction: 

"In  ascertaining  sudi  demagea  yon  may  take 

Into  consideration  tiie  age  of  the  deceased,  his 
expectancy  of  life  as  diecloaed  by  the  evidence, 
his  health,  ability,  habits  of  industry,  mental 
and  physical  skill;  if  you  find  that  any  such 
qnaUtiea  are  established  by  tbe  evidence,  his 
capacity  for  earning  money  by  rendering  service 
to  othus,  or  accumulating  money  or  property, 
if  any,  the  amount  whidi  deceased  would  proba- 
bly have  saved  from  his  earnings  or  by  his  skill 
or  bodily  labor,  if  any,  during  tibe  expectancy  of 
bis  Ufe.  That  la  the  measure  of  daiuages." 

It  is  conceded  that  this  instruction  as  given 
is  in  harmony  with  the  rule  as  enunciated  by 
this  court  In  HcCIaugherty  v.  Rogue  River 
Electric  Co..  73  Or.  185, 140  Fac.  64,  144  Pac. 
569.  But  it  is  urged  that  the  rule  thus  de- 
clared Is  inconsistent  with  tbe  doctrine  of 
McFarland  v.  Oregon  Electric  Co.,  70  Or.  27, 
188  Pac  468.  Ann.  Gas.  1S16B,  627,  and  that 
the  latter  Is  the  more  logical  condwiton.  We 
have  examined  both  cases  with  care,  and  fall 
to  find  the  inconsistency  which  appellant 
se^  to  point  out  In  tbe  case  of  McFarland 
V.  Or^on  Electric  Railwf^  Oo.  the  court  sim- 
ply held  that  In  an  action  under  the  Employ- 
ers* UabtUty  Act,  tbe  plalntlfl  is  not  entitled 
to  recover  fOr  ttie  loss  of  the  aodety  of  the 
deceased,  tor  that  was  tbe  specific  qaesUon 
which  was  submitted.  But  if  it  were  other- 
wise, the  latw  case  of  HcGlau^erty  v.  ftogae 
Blver  Elec  Co.  has  met  the  approval  ot  Oils 
court  in  YoTovldi  t.  Falls  CAty  Lumber  Co., 
70  Or.  686, 149  Pac.  941,  and  impresses  us  as 
most  satlafactorlly  declaring  the  measure  of 
damage  in  this  class  of  cases. 

For  tbe  error  in  admitting  in  evidoice  the 
statoncnt  ot  Mr.  Thomas  In  arguing  a  mo- 
ti<m  for  noiumit  in  a  former  action,  tbe  judg- 
mmt  must  be  reversed,  and  the  cause  Is  re- 
manded for  a  new  trlaL 

HcBBTDB,  BURNETT,  and  HARRIS,  JJ.. 
ooncor. 
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PENINSULA  LrUBBR  00.  r.  BOTAL  VXr 
DBHNITT  Ca 

(Supran«  C3oart  of  Oregon.    Oct  21,  1010.) 

1.  BxroBMATion  or  ikstbuiobkib  «s>43— Bds- 
Dxir  OF  raooF  oh  punmn'  to  pmtb  hu- 

TAEE. 

In  action  to  correct  alleged. mutnal  mistake 
in  indemnity  policy,  plaintiff  baa  burden  of 
proving  tbe  mlatake  hj  a  preponderanoa  of  eri' 
dence. 

2.  BBFOBlCATIOlf  OF  INBIBUMBnTB  4=3>86(1)— 
GOICPUJHT  VOBT  ALLEGE  OBIOXNAX.  AGBEB- 
MSNT  AND  POINT  OUT  IIUTUAI.  HIBTAEK. 

In  suite  to  reform  a  written  instrument  on 
the  ground  of  mistake,  tbe  complaint  must 
clearly  state  what  the  originsl  agreement  of 
the  parties  wae,  and  point  out  with  precision 
wherein  there  was  a  misunderstanding,  that 
tbe  mistake  waa  mutual  and  did  not  arise  from 
the  gross  negligence  of  the  plaintiff,  or  that  the 
mlaconception  originated  in  tlie  fraud  of  the 
defendant 

3.  InscBANCB  ^»130(1)  —  Application  fob 

ZJABILITT  POLICT  PBEsmiABLT  FOB  OBDI- 
NABT  POLICT. 

Where  application  was  made  for  employer's 
UaUUty  policy  withont  going  into  any  details 
as  to  tbe  conditlona  to  be  placed  in  tbe  policy, 
it  will  be  presumed  that  the  ordinary  form 
of  pidicy  was  to  be  used. 

4.  Bbfobiution  of  xnraBUiODfTB  «s»46(14>~ 

EVIDBHCB  ZHSUFFIGIBnT  TO  SHOW  ICCTUAL 
MIBTAEB. 

In  action  to  correct  employer's  UabUity 
policy  upon  ground  that  words  "No  exceptions" 
bad  by  mistake  been  placed  after  printed  state- 
ment that  no  such  insurance  had  "been  can- 
«eled  or  the  renewal  thereof  refused,  except 
as  follows,"  evidence  AoU  to  preponderate 
.against  the  claim  that  the  mistake  was  mutual. 

.5.  InBUBANCB  ^»288{1)  —  BEATBICBIIT  AS  TO 
OTHKB  IRBITBAIIOB  OOnSTBUSD  AS  ABSOLUTE. 

Insured's  statement  that  no  insurance  of 
specified  kinds  "has  been  decliued,  nor  baa  any 
such  insurance  been  canceled  or  the  renewal 
thereof  refused,  except  as  follows,"  if  followed 
by  no  exception,  must  be  taken  to  be  absolute, 
since  it  is  Incumbent  upon  insured  to  qualify 
statement  if  there  is  an  exception,  the  exception 
being  presomably  within  his  knowledge,  and  the 
legal  effect  of  such  nnqualified  statement  where 
-  exception  is  within  knowledge  of  iuBured,  but 
unkaown  to  insurer,  being  Huu  as  if  words 
"no  exception"  followed. 

Department  1. 

Appeal  from  Circuit  Court  MnltniMnah 
County;  Calvin  U.  Gaotenbein,  Jndge. 

Salt  by  the  Poilnsula  Lnmber  CcHnpany 
against  tbe  Boyal  Indemnity  GcHUpany. 
Judgment  of  dismissal,  and  plaintiff  appeals. 
Affirmed. 

This  la  a  suit  by  the  insured  to  oorrei^  an 
alleged  mistake  in  an  indemnity  policy  issued 
by  the  defendant  The  plaintiff  was  engaged 


in  the  manufacture  of  Inmbw  and  took  tha 
insurance  to  save  it  harmless  against  dam- 
ages It  mli^t  be  compelled  to  pay  to  onploy- 
fis  injured  In  Its  aervloe.  The  poller  Wfts  is- 
sned  In  cmaideratlcm  of  a,  money  pnemiam 
deposited  and,  as  worded  In  the  instrument 
"of  the  statements  contained  In  the  schedule 
Indorsed  hereon,  which  statements  the  Insur- 
ed by  the  acceptance  of  this  policy  warrants 
to  be  true  and  which  are  her^y  made  part 
hereof'  The  twelfth  of  these  statements  re- 
cites several  kinds  of  insurance,  among  oth- 
ers, *Vorkmen's  compensation  and  employ- 
er's liability,"  and  declares  that  none  of  such 
insurance  Is  carried.  As  appears  on  the  poli- 
cy, statemoit  No.  13  is  printed  In  thia  lan- 
guage: 

"No  iosurance  of  the  kinds  specified  in  state- 
ment 12  proposed  by  or  on  bebidf  of  the  insured 
has  been  declined,  nor  has  any  such  insurance 
been  canceled  or  the  renewal  thisreof  refused,  ex- 
cept as  fOUows." 

Following  this  In  typewriting  are  the 
wwds,  "No  ezc^tkna."  13ie  plaintUI  aveis : 

miat  tha  InsertiMt  (4  said  worda,  'No  ezcq^ 
tion,*  in  N%  IS  of  Oe  scheAile  of  statements, 
was  made  by  the  scrivener  or  copyist  who  was 
employed  by  defendants  said  agent  Oerlinger- 
Bichards  Company,  and  who  wrote  said  policy, 
by  mistake,  and  was  not  inserted  at  the  instiga- 
tion of  either  the  plaintiff  or  defendant  That 
said  statement  was  never  uiade  by  plaintiff,  or 
by  any  one  on  its  behalf,  or  by  its  authori^, 
or  with  its  knowledge,  or  oonsent  and  con- 
stituted no  part  of  aaid  contract  U  insnranee 
btttwean  tia»  parties.  Tb*t  the  error  in  the  in- 
sertitm  of  aidd  worda  'No  exception'  in  said 
schedule  13,  as  aforesaid,  was  not  noticed  by 
plaintiff  when  said  {kolicy  was  d^vered  to  it, 
nor  until  the  defmdant  attempted  to  repudiate 
HabUb^  thnecm,  as  berdnaftar  stated.** 

Other  allegations  of  the  complaint  are  de- 
signed to  support  a  recovery  on  the  policy  as 
reformed,  and  are  not  Important  to  tbe  con- 
sideration of  the  case  on  tbe  issue  of  mistake. 
The  prayer  is  that  the  words  "No  exceptions" 
be  stricken  out  and  otherwise  for  a  recovery 
on  the  policy.  The  quoted  allegation  of  the 
complaint  with  others,  is  denied,  but  the  Is- 
suance of  the  policy  in  the  form  stated  is  ad- 
mitted. .  It  also  appears  by  the  pleadings  that 
a  previons  insurance  In  favor  of  the  plain- 
tiff on  the  same  risk  coming  wltfaln  tbe  de- 
scription in  statement  No.  12  had  been  can- 
celed Just  prior  to  tbe  issuance  of  the  policy 
in  suit  and  that  no  disclosure  respecting  the 
same  was  made  to  the  def«idant  by  or  on  be- 
half of  tbe  plaintiff. 

In  substance,  the  answer  is  that  the  plain- 
tiff applied  to  the  defendant  fbr  the  policy  of 
insurance,  and  it  was  agreed  by  them  that 
the  defendant  would  issue  and  the  plaintiff 
would  accept  the  defendant's  ordinary  form 
of  such  insurance,  and  that  in  pursuance 
thereof  the  policy  was  Issued  in  the  form 
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Stated  In  tbe  complaint  This  in  turn  was 
denied  by  the  reply. 

Tbe  court  made  findings  of  fact  and  con- 
dusions  of  law  in  favor  of  the  defendant  and 
dismissed  the  suit,  from  which  decree  tbe 
plaintiff  an>eAla 

B.  Sleight,  of  Portland  (James  B.  Kerr,  of 
Portland,  on  the  briefs),  for  aigiellant 

R.  W.  Wilbur,  of  Portland,  and  H.  B.  U. 
HiUer,  of  San  FlrendBoo,  Cal.  (Wilbur,  Spenc- 
er  &  Beckett,  of  Portland,  and  Watt,  HiUer, 
Thornton  &  Watt,  of  San  Frandsco^  Cal^  on 
llift  brief),  ft>r  respondent. 

BURNETT.  J.  (after  stating  the  facts  as 
above).  [1]  In  effect,  the  plaintiff  alleges  a 
mutual  mistake  In  the  writing,  and  the  de- 
fendant denies  this.  As  this  is  the  issue,  it 
is  Incumbent  upon  the  plaintiff  to  prove  the 
affirmative  of  the  same  by  a  preponderance 
of  the  evidence.  Without  dispute,  iC  clearly 
appears  that  a  former  policy  of  the  same  na- 
ture, issued  to  the  plaintiff  by  another  com- 
pany on  the  same  risk,  had  been  canceled, 
all  within  the  knowledge  of  the  plaintiff,  and 
that  nothing  was  said  by  its  representatives 
to  those  of  the  defendant  about  this  during 
tbe  negotiations  for  the  policy  in  sulL  The 
instrument  wah  written  by  a  stenographer  in 
the  office  of  Oie  agents  of  the  defendant,  un- 
der the  directicm  of  and  from  memoranda 
written  by  the  man  having  charge  of  that 
particular  kind  of  insurance.  He  testifies  to 
the  effect  that  he  took  the  ordinary  printed 
blank  policy  customarily  used  by  the  defend- 
ant in  mdh  business  and  designedly  and  pur- 
posely caused  to  be  put  into  tbe  blank  after 
the  thirteenth  statement  the  words  "No  ex- 
ceptions," that  he  wrote  them  In  the  memor- 
anda furnished  to  tbe  stenographer,  and  that 
the  latter  followed  them  according  to  his  di- 
Kcttcms.  The  substance  of  tbe  testimony  of 
ttie  witnesses  for  tbe  plaintiff  is  that  nothing 
was  said  about  previously  canceled  insur- 
ance. The  tbm  secretary  of  tb»  plaintiff, 
who  appears  to  bave  condncted  the  negotia- 
tions in  the  main  on  behalf  of  the  ctmipany, 
testifies  thus : 

"Q.  As  a  matter  of  fact,  this  policy  Involved 
Id  this  action  was  issued  to  yon  because  you 
wanted  it,  was  it  not?  A.  Oh,  yes ;  we  wanted 
the  policy. 

"Q.  And  you  made  application  to  the  proper 
person  to  get  it,  did  you  not?  A.  We  gave  them 
a  chance  to  figure  on  the  business;   yea,  sir. 

"Q.  And  at  tbe  time  of  the  issuance  of  the 
policy  I  suppose  yon  told  them  what  you  wanted 
was  employer's  liability  insurance?  A.  I  think 
I  did;  yes. 

"Q.  And  the  nature  of  the  property  that  you 
bad?  A.  I  don't  think  I  went  into  details, 
^ey  were  fiuniliar  with  it  themselves. 

"Q.  You  didn't  go  into  any  of  the  details 
at  ^  as  to  any  of  the  conditions  that  should 
be  placed  in  the  policy?    A.  I  did  not. 

"Q.  Yon  know  that  tbe  company  to  whom 
this  application  was  made  was  a  oompany  that 


was  isauing  policies  of  that  kind?   A.  Yes,  sir. 

"Q.  And  you  simply  made  application  that  a 
policy— an  employer's  liability  policy— be  iaaued 
to  you  covering  your  plant,  without  going  into 
any  details  at  all  as  to  any  of  the  conditions 
or  statements  provided  in  the  policy?  A.  X 
did." 

In  connection  with  this  testimony,  It  is 
thus  laid  down  as  a  rule  In  Cleveland  Oil  Co. 
V.  Norwich  Insurance  Society,  84  Or.  228,  65 
Pac  435,  in  an  opinion  by  Mr.  Justice  Moore : 

"So,  too,  the  law  will  presume  that  the 
minds  of  Uie  parties  met  upon  an  agreement 
containing  the  terms  and  conditions  of  a  policy 
such  as  is  usually  issued  by  the  contracting  in- 
surance company  covering  like  risks.  1  May  on 
Insurance  (Sd  I3d.)  9  23;  Barre  v.  Council 
Bluffs  Insurance  Company,  76  Iowa,  609,  41 
N.  W.  373;  Smith  v.  State  Insurance  Com- 
pany, 64  Iowa,  716,  21  N.  W.  145;  Hubbard 
V.  Hartford  Insurance  Company,  33  Iowa,  325, 
11  Am.  Bep.  125;  De  Grove  v.  Metropolitan 
Insurance  Company,  61  N.  Y.  C84,  19  Am. 
Rep.  305 ;  Eureka  Insurance  Company  v.  Rob- 
inson. 56  Pa.  St.  256,  94  Am.  Dec.  65;  FuUer 
V.  Insnrance  Company.  86  Wis.  ^9;  Sails* 
bury  V.  Hekla  Insurance  Ctmipany,  82  Minn. 
458,  21  N.  W.  552." 

[2]  In  this  state  the  precept  Is  thoroughly 
established  and  of  long  standing  that  In  suits 
to  reform  a  written  instrnment  on  the  ground 
of  mistake  the  complaint  must  clearly  state 
what  the  original  agreement  of  the  parties 
was,  and  point  out  with  precision  wherein 
there  was  a  misunderstanding ;  that  the  mis- 
take was  mutual  and  did  not  arise  from  the 
gross  negligence  of  ttie  plaintiff,  or  that  the 
misconception  originated  In  the  fraud  of  the 
defendant.  Boardman  v.  Insurance  Co.  of 
Pennsylvania,  84  Or.  60,  164  Pac.  558 ;  E>7arts 
V.  Steger,  5  Or.  147;  Lewis  v.  Lewis,  5  Or, 
169;  Stephens  v.  Murton,  6  Or.  193;  McCoy 
V.  Bayley,  8  Or.  196;  FMter  t.  Schmeer,  15 
Or.  363,  15  Paa  626 ;  Hyland  v.  Hyland,  19 
Or.  51,  28  Pac  811 ;  Meier  t.  Kelly,  20  Or,  86, 
25  Pa&  73;  Bpstein  v.  State  Insnrance  Co., 
21  Or.  179, 27  Pac.  104B;  Klelnsorge  v.  Rohse, 
25  Or.  51,  84  Pac.  874;  Osborn  v.  Ket<3ium, 
25  Or.  352,  35  Pac.  972 ;  Thornton  v.  Krlmbel, 
28  Or.  271,  42  Pac.  995;  MitcheU  r.  Holman, 
SO  Or.  280,  47  Pac.  616;  Sellwood  t.  Henne- 
man.  36  Or.  675,  60  Pac.  22 ;  Stein  v.  Phillips, 
47  Or.  545,  84  Pac.  7M ;  Bower  v.  Bowser,  49 
Or,  182,  88  Pac.  1104;  Smith  v.  Interior 
Warehouse  Co.,  61  Or.  578,  94  Paic  608,  95 
Pac.  499 ;  Howard  r.  Tettelbanm,  61  Or.  144, 
120  Pac.  873;  Suksdorf  t.  Spokane,  P.  ft  B. 
Ry.  Co.,  72  Or.  898,  143  Pac  1104;  Hyde  v. 
Kirkpatrlcb.  78  Or.  466, 163  Pac  41,  488. 

[3, 4]  In  a  sense,  stating  an  account  of  the 
evidence,  we  have  for  the  plaintiff  the  state- 
ment that  nothing  was  said  about  the  exist- 
ence or  cancellation  of  previous  Insnrance  of 
the  kind  in  contemplation.  On  behalf  of  the 
defendant  there  is  the  testimony  of  its  agent 
that  be  designedly  Inserted  the  words  "No 
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exceptions,**  which  flw  ^alnflfl  ironld  elide, 
and  that  the  policy  was  the  one  In  radlnaiy 
use  hy  the  defendant  company  for  wcuA  rlslu. 
Added  to  this  on  behalf  of  the  defbndant  Is 
the  testimcniy  of  ttw  plaintiff's  secretary,  al- 
ready quoted,  giving  rise  to  the  presumption, 
as  a  piece  of  evidence  In  favor  of  the  defoid- 
ant,  that  the  ordinary  form  of  policy  was  to 
be  need.  In  our  Judgment,  the  positive  tes- 
timony on  behalf  of  the  defendant,  coupled 
with  the  presumption  already  quoted,  consti- 
tutes a  preponderance  of  the  testimony 
agalnat  the  mutuality  of  the  mistake  so  nec- 
essary to  be  shown  if  any  correcthm  should 
be  made  In  the  document 

[K]  We  note  also  tbat  the  only  change  the 
plaintiff  seeks  is  to  strike  out  the  typewritten 
words,  "No  exceptions."  By  the  terms  of  the 
policy  these  numbered  statements  are  Imput- 
ed to  the  applicant  for  Insurance,  for  at  the 
outset  In  the  instrument  it  Is  said  to  have 
been  Issued  In  consideration  of  the  money 
premium  and  of  the  statements  contained  In 
the  schedule  which  the  Insured  warrants  to 
be  true.  The  statement  as  printed  was  that : 

"No  insurance  of  the  kinds  specified  in  atste- 
ment  12  proposed  by  or  on  behalf  of  the  in- 
sured has  been  declined,  nor  has  any  such 
insnrance  been  canceled  or  the  renewal  thereof 
refused,  except  as  tdlova." 

If  no  exceptl<m  followed,  this  statement 
must  be  taken  to  be  absolute  and,  being  a 
warranty,  must  be  strictly  troe  as  stated. 
Bnford  t.  New  Tork  life  Insurance  Co.,  5 
Or.  334.  If  the  party  making  this  absolute 
statem^t  would  qualify  It  by  an  exception,  it 
is  incumbent  upon  falm  to  state  the  exception, 
because  it  is  presumably  within  his  knowl- 
edge. In  this  instance  the  testimony  shows 
that  the  exception  was  within  the  knowledge 
of  the  assured,  but  was  unknown  to  the  in- 
surer. Consequently,  It  Is  Immaterial  wheth- 
er or  not  the  words  "No  exceptions"  be 
stricken  from  the  policy,  because  the  legal  ef- 
fect of  the  clause  is  the  same  whether  the 
two  words  in  question  be  retained  or  dis- 
carded. 

But  aside  from  this  possibly  technical 
ground,  the  weight  of  the  testimony  Is  In 
favor  of  the  proposition  that  the  alleged  mis- 
take was  not  mutual,  and  that  the  most 
which  cah  be  said  of  the  situation  is  that  the 
plaintiff  did  not  notice  that  provision  in  the 
policy,  while  the  defendant  designedly  Insert- 
ed the  words  complained  of  and  purposely 
used  the  form  of  policy  employed.  To  reform 
the  policy  so  as  to  make  Its  legal  effect  differ- 
ent from  what  it  appears  on  Its  face  under 
the  circumstances  would  be  to  make  a  new 
contract  for  the  parties  contrary  to  the  un- 
derstanding of  at  least  one  of  them.  The  tes- 
timony on  behalf  of  the  plaintiff  falls  short 
of  pointing  out  with  clearness  what  the  origi- 
nal agreement  of  the  parties  was.    It  only 


states  In  substance  tbat  the  words  "No  excep- 
tions" wera  not  to  be  put  Into  the  contract, 
and  that  Dothlnc  was  said  about  previous  In- 
surance. What,  U  anyUiinr,  in  ttw  main,  waa 
to  be  affirmatively  stated  as  the  binding 
agreement  between  the  parties  is  left  to  con- 
jecture. Bnt,  above  all,  the  preponderance 
reveals  that  the  mistake,  If  any,  was  not  mu- 
tnaL  The  restalt  Is  that  the  decree  ot  the  dr- 
colt  court  must  be  affirmed. 

McBRIDB,  CS^UDA  BIBNBON  and  HAB- 
BIS,  3J^  concur. 


(94  Or.  360) 

FABMEBS'  NAT.  BANK  OF  PONOA  CITT, 
OKL.,  V.  BBNFBO  et  aL* 

(Supreme  Court  of  Oregon.  Oct.  21,  1919.) 

1.  JuDOianr  «s>823-4ir  suit  bt  obbditob  to 

BUBJXCT  UHDS  TO  JUDOiailT,  DrTEIfDAICT 

OAiT  Quxanun  onoxw  or  obbditob'b  oluk. 
Where  a  Judgment  was  radered  In  Oklahoma 
against  d^^dont's  horiMUid  and  the  Judgment 
creditor  then  sued  defendant  and  husband  in 
Oregon,  asserting  that  a  conveyance  by  the  husr 
band  to  defendant  was  fraudnlent,  and  seeking 
to  subject  to  its  daim  Oregon  lands  acquired  by 
defendant  with  the  proceeds  of  the  property  con- 
veyed to  ber,  hdd  th&t  defendant  might  inquire 
into  the  origin  of  the  claim  of  the  judgment  cred- 
itor. 

2.  FSAUDULSNT  OONVBTAITCES  <8=»160  —  DE* 
FENDANT  QRANTEE  UU8T  BB  WITHOtTE  KOTICB 
OF  FBAUD,  AND  HAVS  FAID  VALUABLE  COS- 
aiDEBATIOn. 

Under  L.  O.  L.  89  7397.  7400,  7401,  three 
things  must  concur  to  protect  the  title  of  a  pur- 
chaser of  property  where  the  conveyance  la  at- 
tacked by  creditor  of  the  veodor  as  fraudu- 
lent: (1)  He  must  buy  without  notice  of  bad 
Intent  on  the  part  of  vendor  to  defraud ;  (2) 
he  must  be  a  purdiaser  for  valuable  considera- 
tion ;  and  &)  be  must  have  paid  the  purchase 
mcmey  before  Im  had  tbe  nodes  of  fraud. 

S.  FBAUnUIflfT  COnVKTAKCES  «s»296(l)— E}vi- 
DBNCI  INSUFTICIEZTT  TO  SHOW  TB&KBACTION 
raAimULENT. 

In  a  suit  by  an  Oklahoma  corporation  which 
had  recovered  in  courts  of  that  state  a  judgment 
against  defendant's  hoaband  attacking  as  fraud- 
ulent a  conveyance  of  property  by  the  hnsband 
to  her,  and  seeing  to  readi  land  acquired  In 
Oregon  by  defendant  with  the  proceeds  of  the 
property  conveyed,  eta,  evidence  Md  Insnffi- 
cient  to  diow  that  the  transaction  was  fraudu- 
lent, and  open  to  attack,  wltiiin  L.  a  L.  IS  7397, 
7400.  7401. 

4.  JuDoiOEinr  «=:»81ff— FoBEieir  judgiieht  mr- 

TITLED  TO  lUU.  TAITH  AND  OBKOIT. 

A  Judgment  of  the  courts  of  one  state  Is;  as 
to  matters  adjudicated,  entitled  to  full  faith 
and  credit  in  another  state. 

Department  1. 

Appeal  from  Olrcnit  Oonrt,  Lane  County: 

Q.  F.  Sklpworth,  Judge. 


»rw  otber  eseea  see  sams  topic  and  KEY-NUUBBS  In  all  Kor-NualMrea  Olsaite  and  Indaxaa 
•Bahearlng  denied  Deeembmr  t,  ISU. 
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Suit  by  Farmers*  NftUanal  Bank  of  Ponca 
City,  Okl^  a  corporation,  against  C  B.  Ben- 
f ro  and  ottaers.  From  a  decree  for  plaintiff, 
defendants  appeal.  Bereraed,  and  salt  dis- 
missed. 

The  plaintiff,  an  Oklahoma  corporation, 
baring  recovered  Judgment  In  a  court  of  tbat 
state  against  C.  R.  Benfro.  one  of  the  defend* 
ants  here,  as  for  money  bad  and  received, 
brought  an  action  against  him  In  the  drcnit 
conrt  of  Lane  connty,  in  this  state,  npon  said 
judgm^t,  and  recovered  an  Oregon  Judgment 
for  $3,482,  with  interest,  together  with  costs 
and  disbursements.  This  suit  by  the  bank  is 
against  Beufro,  bis  wife,  Margaret  RenfrO) 
and  bis  brother,  A.  B.  Bmfro.  In  substance, 
the  complaint  charges  that  the  bnsband,  Ben- 
fro,  beiug  Indebted  to  the  plaintiff  In  Okla- 
homa for  more  than  $3,000  for  money  bad  and 
received,  conveyed  to  his  wife  certain  realty 
in  that  state,  with  the  intent  and  puri>ose  on 
bis  part,  known  and  participated  in  by  the 
wife,  to  defraud  the  plaintiff  as  bis. creditor; 
that  the  wife  afterwards  sold  the  Oklahoma 
realty,  and  Invested  the  proceeds  In  other 
lands  and  certain  merchandise  In  Lane  conn- 
ty. A.  B.  Benfro,  the  brother,  is  made  a  par- 
ty because  be  baa  a  mortgage  for  $4,000  given 
by  the  husband  and  wife  upon  the  Lane  conn- 
ty land,  Which  the  plaintiff  alleges  Is  fraudu- 
lent Exc^t  as  to  the  r^tionsbips  ct  flie 
defendants,  the  complaint  Is  denied. 

The  defense  principally  rtfied  iqkhi  Is  to 
the  efTect  tbat  prior  to  the  commencement  of 
the  plaintiff's  action  in  Oklaboma,  and  while 
the  husband  and  wife  bad  no  knowledge 
wbataoever  of  the  claim  on  the  part  of  the 
plaintiff  agftbist  either  of  the  defendants,  the 
wife  bought  from  the  husband  tbe  Oklaboma 
realty  already  mentioned,  paying  therefor  a 
valuable  consideration,  and  took  conveyance 
from  her  husband,  which  was  duly  recorded 
prior  to  the  commencement  of  the  plalntUTs 
action,  and  that  afterwards  the  wife  paid  off 
and  extinguished  tbe  mortgage  already  upon 
the  land  when  she  bopght  It,  sold  the  proper- 
ty, and  invested  tbe  proceeds  In  the  Lane 
counfy  lands  and  the  merchandise  mentioned, 
all  in  good  faith,  for  a  valuable  considera- 
tion, and  without  any  knowledge  or  notice 
whatsoever  of  any  claim  on  tbe  part  of  the 
plaintiff.  This  new  matter  was  traversed  by 
tbe  reply. 

After  the  testimony  was  closed  the  conrt 
reopened  the  case  at  the  Instance  of  the  plain- 
tiff, took  additional  testimony  by  deposition 
of  witnesses  In  Oklahoma  on  behalf  of  the 
plaintiff,  and  subsequently  rendered  a  decree 
to  the  effect  that  the  defendant  husband  is 
the  owner  of  the  Lane  county  land ;  that  the 
wife  holds  Utle  to  It  In  fraud  of  the  plaintiff, 
and  that  the  same  should  be  subjected  to  an 
execution  on  plaintiff's  Lane  comity  Judg^ 
ment  The  defendants  appeal. 


L,  Bilyeu  and  E.  O.  Potter,  both  ot  Sogene 
(L.  Bilyeu  and  Potter  &  Immel,  all  of  Ba< 
gene,  on  the  brie&),  for  appellants. 

J.  M.  Devers,  of  Eug«ie  (J.  8.  Medley,  of 
Cottage  Grove,  and  Obarles  A.  Bardy,  of  Eu- 
gene, on  tbe  brlafs),  for  reqmndenL 

BTIBNEIT,  J.  (after  stating  the  facts  as 
above).  The  chronology  of  the  evoits  Involv- 
ed In  this  litigation  Is  substantially  this: 
The  plaintiff  claims  tbat  It  bought  certain  al- 
leged state  warrants,  which  afterwards  prov- 
ed to  be  forgeries;  that  tbe  d^endant  bus- 
band  acted  as  an  Intermediary  between  the 
offlcur  of  the  state,  who  uttoied  the  forged  pa- 
per, and  the  Quthrle  National  Bank,  passing 
tbe  Invalid  warrants  from  tbe  officer  to  the 
bank  for  tbe  account  of  the  plaintiff.  This 
transaction  took  place  in  Qxb  latter  part  of 
January,  1911.  Tbe  husband  suffered  a 
stroke  of  paralysis  on  May  7,  1911,  and  be- 
came unable  to  attend  to  bis  business.  The 
Oklaboma  land  in  question  did  not  constitute 
the  whole  ot  bis  possessions.  He  had  other 
realty  at  tbe  time,  and  was  engaged  in  a  pros- 
perous drug  business  at  Guthrie,  Okl.  It  Is 
claimed  on  the  part  of  tbe  defendants  that 
the  husband  was  greatly  worried  abont  the 
16,000  mortgage  on  the  land,  and  to  relieve 
him  the  wife  paid  him  out  of  her  own  funds 
about  $6,000.  and  took  title  from  him  by  deed 
of  February  19,  1912.  There  is  evidence  to 
tbe  effect  that  a  previous  deed  had  been  made 
in  December  before^  but  was  Informal  In  some 
particulars,  requiring  the  Instrument  already 
mentioned  as  a  means  of  correction.  Tbe 
next  event  was  the  departure  of  the  husband 
and  wife  to  take  up  their  residence  In  Oregon, 
In  the  latter  part  of  February,  1912.  Suc- 
ceeding this,  on  March  8,  1912,  the  plaintiff 
b^^  the  action  against  the  hiraband,  the 
Quthrle  National  Bank,  and  Its  cashier,  to 
recover  as  for  money  had  and  received  to  the 
use  of  the  plaintiff.  Judgment  was  not  ren- 
dered In  tbat  action  until  April  27, 191S,  more 
than  three  years  after  its  commencement. 
Action  npon  the  Oklahoma  Jndgmott  was  be- 
gun in  Lane  connty.  Or.,  on  November  13, 
1916.  resulting  in  a  Judgment  against  the  hus- 
band on  March  8.  1916,  as  already  stated. 
Afterwards  came  the  instant  suit 

There  is  a  dispute  in  the  testimony  between 
the  husband  and  tbe  cashier  of  tbe  Guthrie 
bank,  Sohlbnrg  by  name,  about  who  took  tbe 
initiative  la  bringing  about  tbe  transaction 
concerning  the  warrants.  Renfro  testifies,  in 
substance,  that  he  was  approached  by  Sohl- 
bnrg. inquiring  fbr  warrants,  while  tbe  latter 
contends  that  Benfro  took  up  tbe  subject 
with  him.  This  Is  not  necessarily  material  In 
the  Inquiry.  It  seems  fnun  tbe  testimony 
that  banks  In  Oklahoma  were  anxious  to  buy 
state  warrants  as  an  Investment  because  they 
were  not  taxable.  Qliere  Is  no  testimony 
whatever  tending  to  dww  that  Boifro  knew 
lliftt  13ie  vamuibi  io  aueitlOD  were  forged. 
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and  be  It  nncontradlcted  In  bis  statement 
tbat  tbe  first  he  knew  of  any  claim  against 
lilm  on  account  of  his  connection  with  ^no 
transaction  was  when  Sohlbnrg  sent  him  a 
copy  of  fba  papers  served  In  the  Oklahoma 
action. 

As  to  the  origin  of  the  funds  which  the  wife 
dalms  to  have  paid  to  her  husband  for  his 
interest  In  the  Oklahoma  lands,  we  have  only 
the  testimony  of  the  husband  and  wife.  She 
states  that  she  married  her  husband  In  1881* 
and  tbat  be  was  then  a  prosperous  druggist 
at  Onthrle,  and  bad  plenty  of  money.  They 
both  agree  tbat  at  the  beginning  of  their  mar- 
ried life  be  gave  her  regularly  $10  every 
month  for  her  own  use,  independent  of  the 
expenses  of  the  household.  Soon  afterwards 
he  increased  this  to  $50  per  month.  They  al- 
ao  say  that  she  invested  her  money  and  rdn- 
rested  It  and  was  frugal  In  ber  habits,  ao 
that  at  the  time  of  the  conveyance  she  had 
accumulated  In  the  neighborhood  of  $5,000. 
He  tells  of  giving  ber  mon^  at  different 
times,  among  others  $300,  being  half  of  a  $600 
bet  be  won  on  an  election.  She  narrates  hw 
punAase  for  $450  of  some  lots  she  after- 
wards sold  for  $2,100.  'Diey  do  not  produce 
any  boc^s  of  account  showing  all  these  trans- 
actions, but  there  Is  nothing  to  contradict 
them  In  their  positive  statement. 

[1-4]  The  deposition  of  Sohlburg  is  to  the 
effect  that  Ren^  brought  the  bonds  to  the 
former's  bank,  and  that  the  check  which  the 
agent  of  the  plaintiff  gave  in  payment  was 
carried  to  Rentro's  account  In  the  Guthrie 
bank.  Renfro  testifies  substantially  that  he 
simply  acted  as  messenger  from  the  state  of- 
ficial to  tb.e  Guthrie  National  Bank ;  tbat  In 
return  for  the  warrants  be  received  a  cash- 
ier's chet^  on  that  bank,  whereupon  he  pro- 
tested that  it  should  not  have  been  drawn  In 
his  name,  as  he  was  not  selling  them,  bot  tbat 
Sohlburg  put  him  off  with  tbe  statement  tbat 
the  books  had  been  made  up,  as  the  transac- 
tion had  occurred  after,  banking  hours,  and 
tbat  it  would  not  make  any  difference,  where- 
upon Renfro  indorsed  tbe  check  to  the  state 
official.  Tbe  witnesses  account  for  this  b^ng 
after  banking  hours  by  the  fact  that,  owing  to 
the  train  schedule,  tbe  officer  could  not  arrive 
at  Gutbrle  until  evening.  There  is  no  testi- 
mony tending  to  show  that  Renfro  knew  that 
the  warrants  were  Invalid.  Neither  Is  there 
any  evidence  Indicating  tbat  his  wife  knew  of 
any  claim  of  the  plaintiff  against  him  prior 
to  tbe  commencement  of  the  action.  It  will 
be  noted  that  all  of  the  money  which  the  wife 
bad,  In  whatever  manner  she  acquired  it,  was 
accumulated  prior  to  the  transaction  concern- 
ing the  warrants.  The  conveyance  for  which 
she  paid  was  made  before  the  commence- 
ment of  the  action,  and,  so  far  as  tbe  testimo- 
ny shows,  was  executed  and  delivered  before 
the  grantor  therein  had  any  notice  of  tbe 
plaintiff's  claim  against  him.  That  the  de- 
fendant's wife  has  a  right  to  inquire  into  the 
orl^  and  circumstances  of  the  plaintiff's  de- 


mand against  her  husband  is  taught  in 
Barnes  v.  Spacer,  70  Or.  200,  153  Pac  47. 
There  tbe  defendant  Spencer  had  acquired 
judgm^t  against  the  husband  of  Mrs.  Barnes 
in  California,  had  sued  upon  It  in  Oregon, 
and  recovered  a  domestic  Judgment  here.  He 
was  attempting  to  levy  an  execution  upon 
property  whl(^  Mrs.  Barnes  claimed  was  pur- 
chased with  her  money  by  the  husband,  who 
took  title  in  himself  contrary  to  her  instruc- 
tions. The  court  there  permitted  her  to  In- 
quire Into  the  origin  of  the  claim  of  the  Judg- 
ment creditor.  This  ruling  depended  upon 
the  principle  that  she  was  not  bound  by  any 
judgment  to  which  she  was  not  a  party.  So 
here  Mrs.  Renfro  Is  not  concluded  in  this  suit 
by  the  mere  rendition  of  a  judgment  In  any 
court  unless  she  was  a  party  to  it.  She  is 
entitled  to  put  in  evidence  all  the  circum- 
stances attendant  upon  the  origin  of  the 
claim,  not  only  to  show  that  her  husband  had 
no  Intent  to  defraud  his  creditors,  having  no 
knowledge  of  any  such  claim,  but  also  that, 
even  If  there  were  sudi  a  fraudulent  design 
on  bis  i>art,  she  knew  nothing  of  it,  and  did 
not  participate  in  the  deceit.  There  is  noth- 
ing against  tbe  claim  of  the  husband  and  wife 
that  she  paid  him  a  valuable  consideration 
for  the  property  In  Oklahoma.  To  a  financial- 
ly interested  critic  there  might  be  suspicion 
that  she  could  not  acquire  $0,000  during  the. 
20  years  of  her  married  life.  Mere  suspicion, 
however,  is  not  iEnongh  to  overthrow  a  posi- 
tive statement  which  Is  not  unreasonable. 
It  is  further  suggested  tbat  there  were  no 
books  of  account  offered,  nor  any  details  giv- 
en about  the  numerous  transactions  which 
would  lead  to  the  accumulation  of  that 
amount  of  money.  We  must  remember,  how- 
e\er,  that  it  is  not  Improbable  that  a  hus- 
band engaged  in  prosperous  business  should 
give  his  wife  money  continually  and  system- 
atically. Neither  Is  it  beyond  belief  tbat 
while  they  prospered  and  were  harmonious 
in  their  domestic  life  business  was  not  trans- 
acted betwera  them  with  that  same  punctil- 
ious accuracy  that  would  characterize  deal- 
ings between  strangers,  boOi  of  wbon  wero 
bui^lness  men. 

The  legislative  department  of  the  govern- 
ment has  codified  the  rules  relating  to  con- 
veyances with  intent  to  deftaud  creditors. 
They  are  here  set  down: 

7397,  L.  O.  li.  "Every  conveyance  or  asslKn- 
ment  in  writing  or  otherwise  of  any  estate  or  in- 
terest In  lands  or  in  goods  or  things  in  action, 
or  of  any  rents  or  profits  issuing  therefrom,  and 
every  charge  upon  lands,  goods,  or  things  in  ac- 
tion, or  upon  the  rents  or  profits  thereof,  made 
with  the  intent  to  hinder,  delay  or  defraud  cred- 
itors or  other  persons  of  their  lawful  suits,  dam- 
ages, fbrfdtures,  debti^  or  demands,  and  every 
bond  or  other  evidence  of  debt  given,  suit  com- 
menced, decree  or  judgment  suffered,  with  Che 
like  intent,  as  against  the  persons  ao  hindered, 
delayed,  or  defrauded,  shall  be  void." 

7400,  L.  O.  L.  "The  questi<Ht  of  fraudulent  in- 
tent in  all  cases  arising  under  the  provisioua 
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of  this  chapter  diall  be  deemed  a  qnestion  of 
ftct,  and  not  of  law." 

7401,  L.  a  *Thei»«TiBioi»  of  tbia  chapter 
aball  iiot.be  cotutmed  In  any  manner  to  affect 
or  impair  the  tltie  of  a  pnrdiaaer  for  a  vain- 
able  consideration,  nnleea  it  ahall  appear  that 
snch  purchaser  had  previooa  notice  of  the  fraud- 
ulent intent  of  hia  immediate  grantor,  or  of  the 
frand  rendering  Toid  tba  title  of  andi  grantor.** 

The  opinion  In  Gamier  v.  Wheeler,  40  Or. 
198,  66  Pac.  812,  written  by  Mr.  Justice 
Moore,  la  authority  for  this  principle: 

"Three  things  *  *  *  must  concur  to  pro- 
tect the  title  of  the  purchaser :  (1)  He  must  buy 
without  notice  of  tbe  bad  intent  on  the  part  of 
the  vendor;  (2)  he  must  be  a  purchaser  for  a 
valuable  consideration;  and  (3)  be  must  have 
paid  llie  pnrdiaae  money  before  he  had  notice 
ot  13x0  frand." 

And  it  is  said  by  Mr.  Jnstloe  Bean  in 
Bond  V.  ElllBon,  80  Or.  634,  6S9,  167  Pac 
1103,  UOl: 

"In  order  to  avoid  a  sale  upon  the  ground  of 
fraud,  tbe  vendee  muat  have  bad  notice  of  flie 
vendor's  fraudulent  designs.  Notice  of  tbe 
fraudulent  intent  of  the  vendor  may  b«  inferred 
from  the  circumstances ;  but  the  mere  negligence 
or  want  of  diligence  in  not  inquiring  into  tbe 
filcta  known  to  bim,  and  calculated  to  put  blm 
upon  inqtdij,  is  not  anffieient  to  charge  1dm  with 
notice  of  frand." 

See,  also,  Cattey  r.  Scott,  06  Or.  46^  13S 
Pac.  88. 

The  tegtlmcoiy  showa  wltbont  dispute  that 
when  the  husband  gave  monej  to  hla  wife  he 
had  a  right  to  give  It,  making  It  here  as 
against  all  the  world,  because  It  was  given 
to  ber  long  before  tbe  transaction  concerning 
the  mrrants-was  had  or  thongbt  of.  They 
e:qplaia  the  transfer  of  the  property  on  the 
ground  ^at  the  hnsband  had  suffered  a 
strobe  of  paralysis  and  his  tenure  upon  Ute 
at  that  time  seemed  to  be  precarious;  that 
he  was  worried  by  that  fact  and  the  farther 
drcnmstonee  that  tbem  was  m  mortgage  of 
96,000  upon  the  land;  that  to  remove  the 
worry  and  to  dispose  of  the  property  so  that 
she  could  handle  it  without  being  compllcat 
ad  wlUi  his  estate  In  case  of  hid  deatti  the 
conveyance  was  mad^  and  that  all  tbe  whUe 
they  were  both  entirely  unaware  of  any 
claim  on  behalf  of  the  idalntlfC  against  the 
husband  on  any  acconnt  It  Is  not  Improb- 
able^ mocb  less  Imposslblei  that  during  her 
20  years  of  married  life,  with  a  separate  In- 
come of  |C0  per  montb  and  ber  Investments 
and  reinvestments,  tbe  wife  aocnmulated 
95,000.  That  she  paU  tUg  to  her  bnsband 
is  not  disputed  by  any  testimony.  It  con- 
Btltutes  the  valuable  conslderatlim  mentioned 
in  section  7401,  L.  .0.  Lk  It  Is  utterly  unccm- 
troverted  that  she  bad  no  notice  whatever  of 
any  fraudulent  Intent  on  the  part  of  her  hus- 
band, and  the  testimony  is  clear  that  the 
latter  had  no  sudi  IntODt,  because  he  was  not 
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aware  of  any  claim  against  him  on  behalf 
of  the  plalnUtt.  The  case  made  by  tbe  de- 
fendants conforms  to  the  standard  of  testi- 
mony announced  In  Gamier  v.  Wheeler, 
supra.  Moreover,  it  appears  without  dis- 
pute in  the  testimony  that  the  husband  had 
upwards  of  $6,000  worth  of  other  property, 
part  of  It  realty,  in  the  state  of  Oklahoma, 
independent  of  the  transferred  land,  even  If 
the  latter  were  a  pure  gift  The  plaintiff 
may  have  lost  mon^  in  Its  endeavor  to  ac- 
quire nontaxable  securities  as  an  Investment, 
and  we  cannot  disturb  the  Judgment  which 
It  has  against  the  defendant  husband,  for 
the  determinations  of  the  courts  of  a  sister 
state  are  entlUed  to  full  faltb  and  credit 
here.  But  the  evidence  does  not  disclose 
anything  to  contradict  the  position  of  the 
wife  that  she  paid  a  valuable  consideration 
for  the  property  without  notice  of  any  fraud- 
ulent Intent  on  tbe  part  of  her  husband.  We 
think  that  the  plaintiff's  sbowta^  Is  not  suffi- 
cient under  the  rules  laid  down  by  oar  Code 
on  the  subject,  to  sweep  away  the  wife's  ac- 
canmlations  of  20  jwa.  In  tbe  Interest  of 
the  plaintiff. 

Tba  decree  is  rermed  and  (be  suit  dis- 
missed. 

McBRtDB,  a  and  BBNSOM  and  BAB- 
BIS,  concnr. 
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(Supreme  Court  of  Oregno.    Oct  21,  1910.) 

1.  CowsirrunowAL  law  «a»20O— No  eunnxN 

NOT  ZKPOgBD  Oir  SnDLlA  CLASS  CAIT  BK  IM- 
POSED ON  OHX  CLASS. 

Generally,  no  one  may  be  subject  to  any 
greater  burdens  and  charges  than  are  imposed 
on  others  In  the  same  calling  or  condition,  or 
In  like  circamstances ;  and  no  burden  can  be 
imposed  on  one  class  of  persons,  natural  or 
artificial,  wbidi  is  not,  in  like  conditions,  im- 
posed on  all  other  elassea. 

2.  GoKsnruTZOHAL  law  ^esaoo— Bqital  pso- 
TscnoN  or  law  nENisn  imuss  classifica- 
tion IS  NOT  ABBITBABT. 

If  Statute  applies  only  to  one  class  of  per- 
sona, and  Imposes  upon  them  duties  not  com- 
mon to  others,  there  must  exist  in  the  relations 
of  such  persons  to  tbe  state,  to  the  public,  or 
to  individuals  some  reasonable  ground  of  dis- 
tinction sufficieut  to  show  that  the  classification 
is  not  merely  personal  and  arbitrary,  else  there 
will  be  a  dniial  of  the  equal  protection  of  the 
law. 

8.  FiBH  «5>2— Law  appuoablb  to  nsn  ap- 
plies TO  CBABS. 
Crabs  are  fish,  and  the  law  applicable  to 

fish  is  applicable  to  crabs. 
[Ed.  Note.— For  other  definitions,  see  Words 

and  Phrases,  First  and  Second  Series,  Fish.] 
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4.  FiBH  PbOFBBTT  BiaRn  XN  UBS  Z2T 

BTATK  FOB  BENJCFIT  OF  OITIZBira. 

The  title  to  migratory  fish,  fene  natnm, 
while  in  a  state  of  freedom,  ao  far  as  a  right  of 
property  can  be  asserted,  is  in  the  state,  not 
as  a  proprietor,  but  in  its  sovereign  capacity, 
for  the  benefit  of  and  In  trost  for  dtiiMia  of 
the  state  in  common, 

6.  CONSTrnrrioNAL  law  «s»208(3)— Pbohxb- 

miTO  TAKIRO  or  SAZJI-WAIXB  CRABS.  OUBS 
LBOXBLATION. 

Laws  1016,  p.  81»  and  Laws  1017.  pu  MS, 
amending  Lb  O.  I*  I  536(\  prohibiting  tite  tak* 
ing  of  salt-water  crabs  from  Coos  coontjr  for 
purpose  o(  sale,  by  making  statute  inapplica- 
ble to  those  engaged  in  canning  bnsineBS,  wltli> 
out  a  good  reason  for  so  doing,  Md  discrim- 
inatozT  class  legislatimi,  and  T<4d  under  Cmut 
art.  1,  i  20; 

6.  Statdtbs    «S9148  —  Tou)  AMKamam 

LSATBB  BTAXUTB  UHOHAITQBD. 

Where  amendments  to  section  of  tiu  itat- 
vte  are  void,  the  section  Itaelf  remains  Intact 
and  Talid. 

7.  FuH  Rmtmotiow  jm  to  oatohuiq 

■    nr  CEBTAIN  SEABOH  OB  lOB  TEABB  OB  BOB 

BALE,  VAUD. 

Legislature  has  the  itower  to  enact  laws 
prohibiting  the  catching  of  fiah  or  the  killing 
of  game  for  a  certain  term  of  jeara,  or  for 
a  certain  portion  ot  the  year,  or  in  certain 
localities,  where  the  oonditims  are  different 
from  thoM  In  other  portI<ms  of  the  state,  or 
for  purposes  of  sale,  or  may  restrict  quantity 
of  fish  or  game  that  may  be  caoght  or  killed. 

8.  OONBTITUTIONAI,  LAW  «=>70(1)  —  LOOAI. 
LAWS  CANNOT  BE  DBCLABED  IITVALtD  UNLESS 
DIBOBIianATOBT  OB  ABBITBABT. 

Where  there  Is  no  express  conatitatloDal 
restriction  against  the  passage  of  local  laws 
by  a  state  Legislature,  the  courts  cannot  hold 
such  'laws  void  for  want  of  constitutional  au- 
thoiitr  to  enact  them  onlen  tbey  are  deerly 
discriminatory  or  merely  arbitrary. 

0.  GonannmoNAL  law  «e9211— Equal  pbo- 

XBOTION  OF  LAWS  DEFIHXD. 

The  equality  clause,  U.  S.  Const.  14th 
Amend.,  requires  that  the  law,  when  Impartially 
applied,  shall  operate  equally  and  uniformly  up- 
on all  persons  in  similar  circumstances,  and 
confers  like  privileges  to  all  who  may  comply 
with  its  terms  or  come  within  its  provisions, 
and  does  not  prohibit  legislation  which  is  lim- 
ited, either  In  the  <rt>jects  in  whidi  it  la  directed 
or  by  the  territory  irithln  wUch  it  is  to  it- 
erate. 

10.  Fish  <g=>9 — Statuti  pbohibitino  uje- 
iNQ  balt-watbb  ckabs  zk  cbbtaih  oonnrr 
constitutional. 
L.  O.  L.  S  6360,  prohibiting  the  taking  of 
salt-water  crabs  from  Oooe  county  for  purpose 
of  sale,  as  it  exists  apart  from  the  void  amend- 
ments of  1916  and  1917,  la  an  equal  law,  and 
ts  valid,  since  it  confers  eqnal  tights  on  aU 
dtisens,  subjects  them  to  equal  burdens,  and 
imposes  equal  penalties  on  those  who  violate  it 


11.  STATuna  «t»6e  —  OowgnTUTiowALrrr  of 
U.W  raoHtBmwo  TAsma  salt-wateb 
obabb  zh  ooumr  itaicbd  fob  pubposbs  of 
sals. 

L.  O.  L.  fi  6360,  prohibiting  the  taking  of 
salt-water  crabs  from  Coos  county  for  purpose 
of  sale,  as  it  exists  apart  from  the  void  amend* 
ments  of  1910  and  1917,  is  not  sudi  a  special 
or  local  law  as  comes  within  the  inhibition  of 
Const,  art.  4,  |  23,  which  inhibits  the  enact- 
ment of  special  or  local  laws  "for  the  punish- 
ment of  CTimes  and  misdemeanors,"  since  the 
provlslMi  lor  punishment  as  a  nilademeanor 
for  violation  is  merely  ineideBt  to  the  act. 

Department  2. 

Appeal  from  drcott  Omxt,  Coos  County; 
Jchn  S.  Coke,  Judge. 

Norman  O.  Savage  was  convicted  of  having 
transported  two  salt-water  crabs  from  Coos 
county  to  Portland  for  aale^  and  ho  appeals. 
Affirmed. 

The  defendant  Norman  C  Savage  was  con- 
victed and  fined  $26  for  having  on  the  27th 
day  of  Hardi,  1919,  shipped  or  tran^rted 
from  Coos  county  to  Portland,  for  sale,  two 
salt-water  crabs  taken  within  said  Coos 
county,  and  appeals  tram  the  Judgment  of 
convlctiim. 

U  A.  LUJeqvlat,  ot  UarShfleld,  for  appel- 
lant. 

John  F.  HaU,  DUt  Atty.,  of  Harsbfldd 
(George  M.  Brown,  Atty.  Oea,  on  the  brief), 
for  the  State; 

BEAN,  J.  A  d^urrra  was  filed  to  the 
complaint  against  defendant,  which  was  first 
filed  In  the  justice's  court,  from  which  an  ap- 
peal was  token  by  defendant  to  the  circuit 
court,  and  it  Is  contoided  that  the  statute 
which  the  defendant  la  accused  of  violating  la 
unconstitutional,  as  in  violation  of  section  20 
of  article  1  of  the  Cmutitutlon,  which  pro- 
Tides: 

"No  law  shall  be  passed  granting  to  any  dtir 
sen  or  doss  of  dtizeus,  privileges  or  Immunities 
which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  dtisens.** 

An  act  "to  provide  for  the  preservation  and 
protectlmi  of  salt  water  crabs  within  the 
county  of  Goos,  to  regulate  the  sale  and  trans- 
portation thereto,  to  prohibit  comuKm  car^ 
rlers  from  eoaveying  the  same  from  ssld 
county,  and  prodding  penalties  for  Ttolfttlon 
of  thlB  act,"  was  fltst  wacted  by  the  Legis* 
lature  In  IWH,  Oeneral  Laws  of  Oregon  1906, 
p.  312.  ^e  first  act  cmitalned  a  provision 
as  follows : 

"That  this  act  shall  not  apply  to  the  canning 
of  salt-water  crabs  within  said  county  or  other 
exportation  of  the  canned  product  thereof* 

The  act  was  amended  by  diapter  40,  Gen- 
eral Laws  of  Oregon  1907,  p.  62,  which  Is  aec 
ttaa  6360,  L.  O.  L.,  and  reads  as  follows: 
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ihall  b*  anlawfol  for  any  person  wftliiii 
tbe  coaaty  of  Cooa,  irtate  of  Oregon,  or  within 
or  upon  the  waters  thereof,  IndndiiME  all  baySi 
harbors  and  inlets  of  said  county*  to  killf  takSi 
capture  or  destroy  any  greater  nomber  tlun 
fifty  salt-water  crabs  In  on*  day;  and  it  shall 
be  unlawful  for  any  person  or  persons,  firm  or 
corporation  within  said  county  or  upon  the 
water  thereof,  to  sell  or  offer  for  sale,  exchange 
«r  transport  ontside  of  the  said  county,  or 
have  in  possession,  for  the  pnrpose  of  such 
sale  or  exchange  or  transportation  from  said 
«oanty,  any  of  the  aforesaid  salt-water  crabs; 
and  it  shall  be  unlawful  for  any  steamboat  com- 
pany, express  company,  or  any  other  common 
carrier,  or  corporationt  or  tbe  officers  or  agents 
thereof,  or  any  other  person,  to  transport  or 
carry  oat  of  said  county,  or  to  receive  or  have 
In  possession  for  the  pnrpose  of  such  transporta- 
tion therefrom,  any  salt-water  crabs,  except 
for  the  parpose  of  exhibition  or  propagation: 
Provided,  that  this  act  shall  apply  to  the  can- 
ning product  of  salt-water  crabs  within  the  said 
conn^  and  the  exportation  of  the  same  there- 
from." 

■  By  chapter  16,  Gen.  Laws  of  Oregon  1916, 
p.  81,  this  section  was  amended  tqr  '***'g*»g 
the  proviso  so  as  to  read : 

**That  this  act  shall  apply  to  the  tn^nntng 
Iffodact  of  salt-water  crabs  within  the  said 
county  and  the  exportation  of  the  same  there- 
from, except  the  operation  of  any  and  all  crab 
canneries,  factories  or  the  handling,  transporta- 
tion or  exporting  of  the  product  of  any  of  snch 
canneries  ss  may  have  been  in  operation  in  said 
eonnty  of  Coos  at  the  time  of  the  passsge  of 
ciiapter  40;  by  the  legislattve  assembly  of  the 
state  of  Or^con,  In  tbe  year  1907,  and  all  that 
may  be  In  opmtlon  on  and  after  January  L 
MIT." 

In  UBIT  tbe  Leslslatare  enacted  chapter  409, 
Laws  of  Oreg«Hi  1917,  p.  64^  amending  sec- 
tion 6360  80  that  it  woiUd  read  tbe  same  as 
above  Quoted,  exc^t  that  It  ^'provided  that 
this  act  shall  apply  to  the  i^wning  product  at 
salt-water  crabs  within  the  said  county  and 
tbe  exportation  of  tbe  same  therefrom ;  pro- 
vided, that  this  shall  not  apply  to  canneries 
now  In  existence  until  July  1,  1918."  It  will 
be  seen  that  the  section  of  the  Code  as  last 
amended  provided  that  It  should  not  apply  to 
canneries  then  In  existence  until  July  1, 1918, 
and  that  the  act  of  1916  did  not  apply  to  the 
canning  factories,  or  the  transportation  or 
exportation  of  the  product  of  such  canneries 
as  had  been  in  operation  In  Coos  county  at 
the  time  of  the  passage  of  chapter  40  by  the 
legislative  assembly  in  1007,  and  that  might 
be  In  operation  on  and  after  January  1,  1917. 
Section  2  of  the  act  of  1006,  and  tbe  same 
number  of  section  of  the  act  of  1907  which  is 
section  5361.  L.  O.  L.,  provides  that  any  per- 
son violating  any  of  the  provlsfons  of  the  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  $25  or  more  than  $500, 
together  with  costs,  and  In  default  of  the 


payment  of  such  fine  shall  be  Imprlsoued  one 
day  for  every  $2  thereof. 

It  will  be  noticed  that  a  person  engaged  In 
tbe  cannery  business  would  have  the  privl* 
1^  of  catdiing  any  number  of  salt-water 
crabs,  and  transporting  the  same  beyond  the 
limits  of  the  county  of  Coos  for  the  puriMMes 
of  sale,  without  violating  tbe  terms  of  the 
statute,  while  other  dtizens  doing  the  same 
thing,  In  snbstantlaUy  the  same  manner, 
would  be  subject  to  a  penalty  or  imprison- 
ment 

[1]  Tta  general  nil«  Is  that  no  one  may  be 
subject  to  any  greater  burdens  and  duu^ 
than  ore  Impmed  on  others  In  the  same  call- 
ing or  condition  or  in  like  drcnnuitances,  and 
no  burden  .can  be  Imposed  on  one  dass  of  per- 
sons, natnnU  or  artificial,  which  Is  not.  In 
like  conditions,  Imposed  on  all  other  classes. 
A  Bimtnte  Infringes  this  guaranty  if  it  singles 
out  for  discriminatory  legislation  particnlar 
indivIdtialB  not  forming  an  appropriate  class, 
and  Imposes  upon  them  burdens  or  obliga- 
tions, or  subjects  them  to  rales,  from  which 
others  are  exempt. 

[{]  If  the  statute  applies  only  to  one  class 
of  persons,  and  Imposes  upon  them  duties  not 
common  to  others,  there  must  exist  In  the  re- 
lations to  such  persons  to  the  state,  to  the 
public,  or  to  Individuals  some  reasonable 
ground  of  distinction  sufficient  to  show  that 
the  classification  Is  not  merely  personal  and 
arbitrary,  else  there  will  be  a  denial  of  the 
equal  protection  of  the  law.  6  R.  C.  L.  p.  403. 
S  398 ;  Barbler  v.  Connolly,  113  U.  S.  27,  6  ''up. 
Ct  357,  28  L.  Ed.  023 ;  Ylds.  Wo  v.  Bopfelns. 
118  U.  a  S56*  6  Sup.  Ct  1064.  30  L.  Ed.  220 ; 
Cotting  T.  Kansas  City  Stock  Yards  Ca,  183 
TT.  S.  79,  22  Sup.  Ct  30,  46  L.  Ed.  92;  State 
V.  Rlchcreek,  167  Ind.  217,  77  N.  E.  1085,  5 
li.  R.  A.  (N.  S.)  874.  119  Am.  St  Rep.  491,  10 
Ann.  Cas.  899 ;  In  re  Opinion  of  Justices,  207 
Mass.  601,  94  N.  B.  668,  84  L.  R.  A.  (N.  S.) 
604;  Boone  v.  State,  170  Ala.  67,  6i  South. 
109,  Ann.  Oas.  19120,  1065;  Stratton  Claim- 
ants T.  Morris  Claimants,  89  Tenn.  497,  IS 
a.  W.  87,  12  L.  R.  A.  70;  Nitka  v.  Western 
Union  TeL  Co.,  149  Wis.  106,  135  N.  W.  492, 
49  L.  B.  A.  (N.  8.)  837,  Ann.  Cas.  1913C,  863. 

The  gen^l  principle  seems  to  be  that  If 
le^slation,  without  good  reason  and  Just 
basis,  impiaeB  a  burden  on  one  dass  which  is 
not  Imposed  on  others  in  like  circumstances 
or  engaged  In  the  same  budness,  it  is  a 
denial  of  the  equal  protection  of  the  laws  to 
those  subject  to  the  burden  and  a  grant  of 
immunity  to  those  not  subject  to  It  Partic- 
ular laws,  granting  special  privileges  and 
Immunities,  must  run  the  gauntlet  of  both  the 
provisions  of  the  Fourteenth  Amendment  to 
the  federal  Constitution,  which  secures  the 
equal  protection  of  the  laws,  and  those  of 
the  state  Constitutions,  which  prohibit  the 
enactment  of  special  laws  granting  privileges 
and  immunities.  The  tests,  as  to  both,  are 
substantially  similar.  Also  the  inherent  Urn- 
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Itatlons  on  leglBlatlre  power  may  than- 
s^lTes  be  mffldent  to  nullify  such  lawi:  The 
proTlfiloDB  of  the  state  constitution  are  the 
antitbesls  of  the  Fourteenth  Amendmenti  in 
that  they  prevent  the  enlargement  of  tba 
rl^ts  of  some  In  discrlmhiatlmi  against  the 
rights  of  others,  while  the  Fourtewith 
Amendment  prevents  the  curtailment  of 
rights.  6  B.  0.  L.  i  400.  p.  406;  12  C.  J.  | 
827,  pw  1111;  Cooleys  Const  Urn.  p.  661  et 
seq.;  State  t.  Nashville,  etc,  R.  Co.,  124 
Tenn.  1, 135  S.  W.  773,  Ann.  Gas.  1912D,  805. 

[S]  There  1b  no  qnesUm  hut  that  cnlM  are 
lUOXt  and  the  law  arollcable  thereto  a]n>U^ 
19  Qyc  967;  S6  Gyc  1454. 

{«]  The  title  to  migrabHT  flah,  fme  na- 
torse,  while  In  a  state  of  freedom,  so  fftr  as 
a  right  of  pnn>erty  can  be  asserted,  is  In  the 
state,  not  as  a  pn^etor,  but  in  its  sover^ 
dgn  capacity  for  the  bneflt  of  and  In  trust 
for  citizens  of  the  state  in  common.  State  v. 
Home,  62  Or.  1,  6»  9S  Pac  806;  State  v. 
Oathollc;  7S  Or.  867.  147  Pac.  872,  Ann.  Oas. 
1917B,  918;  PMtland  Fish  Co.  t.  Benwm,  66 
Or.  147,  154,  108  Pac;  122. 

[I]  No  good  reastsi  is  suggested  6r  can  be 
conceived  that  in  the  protectltm  ot  flsh  a 
portion  of  the  people  should  be  subject  to 
Iffoaecutlon  and  punishment  tot  the  catdiing 
or  transportation  for  mercantile  purposes  of 
salt-water  crabs  taken  In  Coos  county,  while 
another  dass  of  persons  operating  canneries 
should  have  Qie  ezclnslve  privily  of  taking 
and  shipping  the  same  kind  of  flsh  b^ond 
the  limits  aC  the  county  for  the  porposea  of 
sale.  The  act  of  1916  and  that  of  1917 
clearly  grants  a  special  ^vilege  or  monopoly 
to  those  oigaged  in  the  cannery  business 
without  any  good  reason  therefor,  and  Is 
^criminatory  dass  teglsIaUon,  and  r^ug- 
nant  to  article  I,  |  20,  of  the  Constltutifm 
and  void.  Monroe  v.  Withyeomb^  84  Or. 
328,  336,  166  Pac.  227;  Hume  v,  Bogoe  Blver 
Packing  Ckk,  61  Or.  237,  209,  83  Pac.  391.  92 
Pac.  1065,  96  Pac  866,  31  Lu  B.  A.  (N.  S.)  396. 
m  Am.  St  Bep.  732;  Eagle  cm  Fishing 
Col  v.  McGowan,  70  Or.  1.  15,  137  Pac.  766; 
J<Hi»  V.  Union  County,  63  Or.  666,  674,  127 
Pac  781,  42  L.  B.  A.  (N.  S.)  1035;  State  v. 
Wrl^t  63  Or.  344,  348.  100  Pac  296,  21  L. 
R.  A.  (N.  S.)  349,  and  note;  Maxwell  v.  Til- 
lamook County,  20  Or.  496,  26  Pac  803. 

The  legislative  enactments  of  1915-  and 
1917,  above  referred  to,  amending  section 
5360,  U  O.  If.,  being  void,  the  question  arises 
aff  to  file  valUtty  of  this  section  prim  to  the 
amendments.  It  will  he  noticed  that  section 
5360,  enacted  in  1907.  is  not  subject  to  the 
pbjection  whidi  we  have  Just  considered,  and 
applies  to  all  persons  alike. 

The  rule  is  stated  in  6  B.  a  U  p.  118,  S 
117,  as  fdlows: 

"An  uQConatitutional  law  cannot  operate  to 
supersede  any  existiDg  valid  law  (Chicago  I.  & 
li.  R.  Co.  V.  Hackett,  228  U.  S.  559  133  Sup.  Ot 
681,  67  L.  £d.  866]),  and  accordingly,  where  a 
clause  repealing  a  prior  law  is  Inserted  in  an 


act  which  act  Is  nnconstitatlonal  and  void,  the 
provialon  tar  the  repeal  of  prior  laws  will  £all 
with  it,  and  will  not  be  parmitted  to  operate 
as  rspfliding  sodi  prior  laws." 


[I]  In  the  present  case  the  amendment  It- 
self, according  to  the  authorities  above  no- 
ticed, is  void.  There  was  no  attempt  to  enact 
a  change  of  the  statute,  other  than  by  the 
amehdment  or  to  repeal  the  law  as  expressed 
In  section  5360,  K  O.  L.  If  there  was  no 
amendment  of  section  6360,  then  it  follows 
that  this  section  remains  Intact  and  valid. 
Portland  v.  Coffey,  67  Or.  507,  615,  135  Pac 
358 ;  City  of  Portland  v.  Schmidt,  13  Or.  17. 
6  Pac  221. 

A  further  objection  to  the  constitutionality 
of  the  law  in  question  la  made  that  it  Is  In 
violation  of  subdivision  2,  {  23,  art  4,  of  the 
ConstItntl<m.  which  Inhibits  the  enactment 
of  special  or  local  laws  "for  the  punishment 
of  crimes  and  misdemeanors."  This  objec- 
tion, if  tenable,  is  applicable  to  section  5360. 
li.  O.  L.,  prior  to  the  void  amendments.  It  is 
also  urged  that  tbe  lew  is  special  for  the 
reason  that  It  applies  only  to  Coos  county. 
Counsel  for  defendant  dtes  a  wealth  of  au- 
thorities from  other  states  where  the  consti- ' 
tutions  are  different  from  ours. 

[7]  It  must  be  conceded  that  It  is  within 
the  province  of  the  lawmakers  of  the  state  to 
prt^rly  protect  flsh  and  game  by  tbe  pas- 
sage of  at^ropriate  laws.  12  C.  J.  p.  1172. 
I  915.  We  think  It  la  valid  for  the  Legisla- 
ture to  enact  a  law  prohibiting  the  catching 
of  flsh  or  the  killing  of  game  for  a  certain 
term  of  years,  or  for  a  certain  portion  of  the 
year,  or  to  prohibit  the  taking  of  flsh  or  the 
killing  of  game  In  certain  localities,  where 
tbe  conditions  are  different  from  those  lu 
other  portions  of  the  state,  or  that  the  taldn^ 
of  such  flsh,  or  the  killing  of  such  game,  may 
be  restricted  in  quantity  or  number,  or  by 
not  permitting  the  same  for  pariwses  of  sale. 
19  Cyc.  1009.  note  19 ;  Osbom  v.  Charlevoix 
Circuit  Judge,  114  Mich.  655,  72  N.  W.  982. 

[t]  Where  there  Is  no  express  constitution- 
al restriction  against  the  passage  of  local 
'laws  by  a  state  Le^slature.  the  courts  can- 
not hold  such  laws  void  for  want  of  con- 
stitutional authority  to  enact  them,  unl^s 
they  are  clearly  discriminatory  or  merely 
arbitrary.  There  Is  a  distinction  between 
special  laws  and  class  legislation. 

[SJ  The  equality  clause  only  requires  that 
the  law,  when  ImparUally  applied,  shall 
operate  equally  and  uniformly  upon  all  pef- 
sons  In  similar  circumstances,  and  confers 
like  privileges  to  all  who  may  comply  with 
its  terms  or  come  within  Its  provisions.  It 
does  not  prohibit  legislation  which  Is  limited 
either  In  the  objects  In  which  it  is  directed, 
or  by  the  territory  within  which  It  is  to 
operate.  It  merely  requires  that  all  persons 
subjected  to  such  legislation  shall  be  treated 
alike  under  like  conditions.  6  B.  a  L.  i  418, 
p.  417. 1  414,  p.  418. 
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In  Matt^  of  N.  T.  Elevated  Railroad  Co., 
TO  N.  T.  327,  346;  People  y.  Squire,  107  N.  T, 
683.  14  N.  B.  820,  1  Am.  St.  Rep.  803,  note 
«03;  People  v.  Jndge,  17  Cal.  547;  State  t. 
Ellet,  47  Ohio,  90.  23  N.  E.  031.  21  Am.  St 
Rep.  772,  note  780-780. 

[16]  Sectlom  6360.  L.  O.  L.,  8B  ensctefl  In 
1907,  confers  equal  rights  on  all  citizens  of 
the  state,  and  subjects  them  to  equal  bnr^ 
dens,  and  Imposes  equal  penalties  on  every 
person  who  violates  it  Although  no  one  can 
ordinarily  Kijoy  the  right  or  be  subject  to 
the  burden,  or  infringe  its  provisions,  with- 
out going  to^  or  being  within  Coos  county. 
It  is  an  equal  law  and  valid.  State  t.  Grlffln, 
eO  N.  H,  1,  39  AtL  260,  41  U  R.  A.  177.  76 
Am.  St  Rep.  139,  note  147-154;  Arms  t. 
Ayer,  192  111.  601,  61  N.  B.  851,  68  L.  R.  A. 
277,  86  Am.  St.  Rep.  357,  860;  Wanaer  t. 
Boos,  60  N.  J.  Law.  482,  88  AU.  449,  64  Am. 
St  Rep.  600,  614.  There  la  nothing  In  our 
Constitution  to  prevmt  the  enactment  of  a 
local  law  for  the  protectlra  ot  flab  and  gama 
Fonts  V.  Hood  River,  46  Or.  492,  604.  81  Pac. 
370,  1  L.  R.  A.  (N.  S.)  483,  7  Ann.  Oas.  1160, 
b  an  analogous  case  on  this  point.  There 
are  numerous  laws  in  this  state  which  have 
stood  the  test  of  many  years,  prohibiting  the 
killing  or  slaughterii^E  of  game  or  the  catch- 
ing of  fish  at  certain  seasons  of  the  year  In 
certain  localities.  If  all  persons  who  catch 
flsh  or  kill  game  In  a  certain  place  within 
this  state  are  subject  to  the  same  law.  and 
the  law  applies  to  every  one  alike.  It  is  a 
general  law.  In  State  v.  Stnt^ess,  9  Or.  637, 
639,  this  court  recognized  the  validity  of  a 
local  act  of  October  16,  1878.  establishing 
"Buch  regulations  for  tbe  protection  of  salm- 
on in  the  particular  locality  embraced  by 
It  as  the  Legislature  deemed  necessary  and 
expedient  in  view  of  the  peculiar  cc»dltl(»i 
of  the  Columbia  river.  •  •  •«  State  v. 
HcGuire,  24  Or.  366,  83  Pac:  666.  21  L.  R.  A. 
47&  In  Portland  Fisb  Co.  v.  Baison.  06  Or. 
147,  108  Pac.  122,  it  was  held,  in  relation  to 
dosing  portions  of  a  stream,  that  ttilB  affiecta 
the  locality,  and  not  Qm  individual.  Hr. 
Justice  Eakln  said: 

"A  law  that  operates  only  in  a  limited  terri- 
tory to  accomplish  a  spedfie  purpose  does  not 
deny  equal  protection  of  tbe  laws,  as  It  affects 
all  persons  equally  and  Impartially  wlio  are 
nmilarly  situated.  6  Am.  &  Eng.  Ene.  Lew 
(2d  Ed.)  80." 

In  State  v.  Marco,  188  Paa  653,  decided 
September  9,  1919,  a  statute  making  It  nn* 
lawful  to  take  certain  flsh  by  means  of  purse 
seines  east  of  a  described  line  in  tbe  Oolum- 
Ma  river,  was  enforced.  In  IsM.  v.  Holm  as. 


,  SAVAQB  571 

P.) 

40  Or.  167,  Mr.  Justice  Wolverton  at  page 
172  of  the  opinion,  66  Pac.  714,  at  page  716 
(91  Am.  St  Repw  467),  said: 

"A  law  may  be  general,  however,  and  have 
but  a  local  application,  and  it  is  none  the  less 
general  and  uniform  beeauae  it  may  apply  to  a 
designated  class,  if  It  operates  equally  upon  all 
tbe  subjects  witiiin  the  class  for  which  the 
rule  is  adopted;  and.  In  determining  whether 
a  law  is  general  or  special,  the  court  will  look 
to  its  substance  and  necessary  operation,  as 
well  as  to  its  form  and  phraseology.'* 

In  iKindple  fhe  qnestion  Is  settled  in  this 
state.  The  county  of  Coos  was  menti(med  in 
ttie  statute  as  a  cmvenlent  method  of  de- 
scribing tbe  waters  thereof  including  all 
bays,  harbors,  and  inlets  of  the  county.  It 
Is  not  suggested  that  oa  aocoont  of  the  de< 
scriptlon  of  the  restricted  area  the  practical 
application  of  tlw  law  would  work  any  In- 
equalitr  on  any  particnbir  body  ot  water  or 
stream,  bnt  tbe  oontentl<m  is  that  tbe  act 
must  apply  to  tbe  whole  state  In  order  to  be 
vaUd. 

[11]  Sectton  SSaO.  L.  O.  !■  not  sncta  a 
spedat  or  local  law  as  comes  within  the  in- 
hibition of  sectloa  23.  art  4.  of  tbe  Constitu- 
tion, for  tbe  reason  it  provides  for  the  punish- 
ment as  a  misdemeanor  for  a  violation  ot  its 
provisions,  as  that  is  merely  Incident  to  the 
act  If  tbe  Leglsbtare  can  »act  a  law  for 
the  protectloD  ot  flsh  and  game  In  a  certain 
sectitm  or  part  of  tbe  state,  then  It  follows 
that  the  law  may  be  enforced  by  the  punlSb- 
ment  of  a  vldafton  ttiereol  Tbe  anwrent 
purpose  of  tbe  a(!t  is  for  the  prMecdon  of 
salt-water  crabs.  Ladd  v.  Holmes,  40  Or. 
at  page  177.  66  Pac.  714,  91  Am.  St  Rep.  467; 
Harper  v.  Galloway.  68  Fla.  265,  265.  61 
South.  228.  The  second  proviso  of  the  act  of 
1917  Is  to  the  effect  that  It  sbaU  apply  to 
cannoles  after  July  1,  1918.  Aooordlng  to 
our  view  lioldlng  tbls  sectiOD  ot  tbe  law  iHrior 
to  the  two  later  attmnpted  amendments 
valid,  it  is  unnecessary  to  consider  the  effect 
of  this  last  proviso  In  the  act  of  1917,  as  the 
same  result  would  be  obtained  whlcheTOr 
way  it  might  be  decided  in  regard  thereto. 

Since  the  act  with  which  the  defendant  was 
charged  by  the  complaint  and  for  the  com- 
mission  of  whidi  he  was  convicted  and  fined, 
was  in  violation  of  section  6360,  which  is  a 
valid  law,  it  follows  tbat  tbe  demurr^  filed 
by  the  defoidant  was  pnqperly  overruled,  and 
tbat  tbe  Judgment  ot  tiie  lower  court  should 
be  affirmed.  It  is  ao  udered. 

McBRIDB,  a  and  JOHNS  and  HAR- 
RIS. JJ^  omciir. 
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BUELL  T.  OIL  WiDLli  SUFFLT  GO. 
(No.  10152.) 

(Supreme  Court  of  OkUhoma.   Oct  U,  1918.) 
(Sylldbiu  hp  the  Court} 

APPKAI,  AND  KBBOB  «=9786— DlSUSBAL  OT  AB' 
rXAL  AS  FBIVOLOUB. 
Where  plaintiff  saea  upon  a  promissory  note, 
and  defendant  anawera  b7  anverified  general 
denial,  and,  upon  motion  of  plaintiff,  judgment 
is  rendered  for  plaintiff  on  the  pleadings,  an  ap-, 
peal,  assigning  the  renditi<Hi  of  audi  judgment' 
aa  error,  withoot  vtatittf  any  defense  to  plain- 
tiff's action,  will  be  diamiseed  aa  frivoloua. 

B^rror  from  District  Gonr^  Cre6k  County ; 
Ernest  B.  Hughes,  Judge. 

Action  by  the  Oil  Well  Snpply  Company 
against  3.  Garfield  Buell  on  a  promissory 
note.  Judgment  for  plalndff,  and  defendant 
brings  error.  Dismissed. 

John  B.  Meserve,  of  Tulsa,  for  plaintiff  In 
OTor. 

J.  a  Bartlett,  of  Tvlsa*  and  Smltli  &  Walk- 
er, of  Sapulpa,  ftur  defoidant  In  error. 

PER  CURIAM.  On  motion  to  dismiss  tlie 
appeal,  It  appears  defendant  In  error.  Oil 
Well  Supply  Company,  brought  suit  upon  a 
promissory  note  against  plaintiff  In  error,  J. 
Garfield  Buell.  The  petition  was  verified,  a 
copy  of  the  note  being  altat^ed  as  an  exhibit 
and  made  a  part  of  the  petition.  Defendant, 
Bnell,  by  way  of  answer  filed  an  unverified 
general  denial.  Upon  motion  of  plaintiff, 
judgment  was  rendered  on  the  pleadings, 
from  wblch  judgment  this  appeal  was  pros- 
ecuted. 

Undor  Oie  provisions  of  section  4769,  B.  Li 
1910,  tbe  allegatitus  of  the  petition  mnst  be 
takm  as  true,  since  the  answer,  by  way  o< 
general  denial,  Tas  not  verified,  and  on  au- 
thority <tf  BUby  V.  Nat  Beserve  Bank,  B3  Okl. 
666,  157  Pa&  1198,  and  Bllby  t.  Oochras.  47 
Okl.  S45»  149  Pac.  14S,  the  appeal  wiU  be  dis- 
missed, as  ftlvolons. 

It  Is  80  ordered. 


(76  Okl.  179) 

HABT  V.  GROVE.     (No.  8772.) 

(Supreme  Court  of  Oklahoma.   Oct.  14.  1919.) 

(BvOabiu  by  the  Court.) 
"L  Jdstices  of  the  peace  ^s>63— Oan  peb- 

FOBlf  omOIAI*  ACTS  OKLT  III  BIB  OWN 
TOWNSHIP. 

A  justice  of  the  peace  being  a  township 
officer  under  the  Constitution  and  laws  of  this 
Btate,  he  can  perform  his  offldal  acts  only  in 
his  tiwn  township. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Township  Officer.] 


2.  JtrancKs  of  thb  fuc«  «s>S3— Avtbxnti- 

OATION  OF  BXCOBD  WBOUB  BB8ZOXMG  IN  AIT- 
OTHEB  STATE  VOID. 

The  act  of  the  justice  of  the  peace  in  ^gn- 
ing  and  authenticating  the  record  herein  while 
residing  In  a  sister  state  was  void. 

8.  JURICia  OF  THE  nUOK  «=9l&l(2)— AJETEL* 
LATS  JUBISOZCHON  BASED  ON  THAT  OF  JUS- 
TICE. 

Proceedings  in  the  appellate  court  are  baaed 
upon  the  justice  of  the  peace  transcript,  with- 
out which  it  has  no  jnriadiction  of  the  subject- 
matter. 

Error  from  District  Court,  Payne  County. 

Action  between  D.  E.  Hart  and  H.  E. 
Grove.  Trom  the  action  of  the  district 
court  In  dismissing  an  appeal  from  a  Jus- 
tice of  the  peac^  the  former  brings  ernHr. 
AfBnned. 

Geo^  BL  Bing^iam,  of  Dntmrlgbt,  John  F. 
aickam,  of  StlUwater,  and  McNeill  & 
MelU,  of  Pawnee,  for  plaintiff  in  error. 

Blddison  &  Oore^  ot  Tolst,  for  detOidant 
In  error. 

KANE,  J.  This  is  an  an>eal  from  the  ac- 
tion of  the  district  court  ot  Payne  county  In 
dismissing  an  appeal  from  a  Judgment  of  a 
justice  of  the  peace. 

One  of  the  grounds  upon  whldi  tbe  am>eal 
was  dismissed  by  the  district  court  arose  as 
follows:  It  seems  that  after  the-  Judgment 
was  rendered  in  the  Justice  court,  and  before 
a  transcript  of  the  record  was  made  up  and 
authenticated,  the  Justice  of  the  peace  became 
ill  and  was  removed  to  the  Soldiers'  Home 
at  Leavenworth,  Kan.,  where  the  transcript 
was  finally  signed  and  authenticated  by  him. 

[1-3]  It  is  the  contention  of  counsel  for 
defendant  in  error  that,  a  Justice  of  the 
peace  being  a  township  officer  under  the 
Constitution  and  laws  of  this  state,  he  can 
perform  his  official  acta  only  In  his  own 
township.  The  act  of  the  Justice  of  the  peace 
in  signing  and  authenticating  the  record 
herein  was  void,  and,  there  being  no  tran- 
script before  the  district  court,  It  pr<^ierly 
dismissed  the  appeal  on  ttiat  ground. 

We  think  thle  contention  Is  well  takenJ 
In  Leiber  t.  Argaubright,  25  Okl.  177,  105 
Pac.  841,  It  was  held  that  a  Justice  of  the 
peace  is  a  township  ofilcer,  under  the  Con- 
stitution, and  cannot  be  a  county  or  state 
officer.  It  is  true  that  Justices  of  the  peace 
nrift,  in  a  sense,  Justices  of  the  peace  in  their 
respective  counties,  and  also  in  the  state. 
It  Is  true  that  a  Justice  of  the  peace  may. 
In  his  own  township,  perform  the  duties  off 
an  examining  magistrate  in  cases,  or  hear 
cases  arising  in  any  part  of  bis  county;  It 
Is  also  true  that  he  may,  within  his  own 
township.  Issue  criminal  process,  to  be  serv- 
ed in  any  part  of  the  state;  bat  it  docs  not 
follow,  from  these  powers  given,  that  he 
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may  go  Into  any  part  of  tbe  donnty,  or  any 
part  of  the  state,  and  there  perfenn  official 
acts.  He  can  perform  Ms  official  acts  only 
In  bis  own  township; 

The  action  of  the  Justice  of  the  peace  being 
Toid,  the  motion  to  dismiss  the  appeal  was 
properly  sustained,  under  the  general  rule 
which  Is  stated  in  24  Gyc.  708,  as  taUowa: 

"Proceedings  in  the  appellate  court  are  based 
upon  the  justice  of  the  peace  transcript,  with- 
out which  it  has  no  Jurisdiction  of  the  subject- 
matter.  The  contents  of  the  transcript  on  ap- 
peal are  prescribed  by  statute,  and  usually  con- 
sist of  a  certified  copy  of  the  record  of  the 
proceedings  b^ore  the  justice  of  the  peace  and 
all  the  ordinal  papers  and  process  and  the 
original  appeal  bond." 

This  ground  for  dismissing  the  appeal 
being  well  taken.  It  is  unnecessary  to  notice 
the  other  grounds. 

For  the  reasons  stated,  tbe  jndgmoit  of  the 
court  below  Is  affirmed. 

OWEN,  a  J.,  and  SHARP.  HARBISON, 
JOHNSON,  and  PITCHFORD,  31.,  x»ncar. 

Mf^BHJ^  dlsqaalifled,  not  partldpat- 
liig. 


(n  OU.  68) 

BASS  T.  CITT  OF  ATOKA  et  aL  (No.  9466.) 
(Supreme  C^art  of  Oklahoma.   Oct.  14,  1919.) 

(SyUabus       the  Court.) 
Affui.  Ain>  XBioB  ^1001(1)  —  JooaimiT 

BBA80NABi:.T  SUFPOSnD  BT  KT2DKNCS  OON- 
CLUSITS. 

'  Where  the  only  error  complained  of  is  that 
the  verdict  of  the  jury  and  the  judgment  thereon 
are  not  supported  by  the  evidence,  where  there 
is  any  evidence  reasonably  tending  to  support 
the  verdict,  the  same  must  be  sustained,  field, 
from  an  examination  of  the  reetnti,  the  evidence 
reaaonalily  tends  to  support  the  verdlet  at  die 
jury  and  the  judgment  of  the  eonrt  approving 


XbTTOT  from  District  Court,  Atoka  Oovnty ; 
J.  H.  Llnebangh,  Judge. 

Actltm  by  Amos  K.  Bass  against  the  Otty 
of  Atoka  and  J.  B.  Davis.  Judgment  for  de- 
fiant City  of  Atotca,  and  plaintUF  brings 
cmir.  Affirmed. 

McPherren  ft  Codiran,  of  I^inint,  for 
plaintiff  In  error. 

Ira  J.  Banta  and  L  1*.  Ooak,  both  of  AtcAa, 
for  defendiant  in  error  city  of  At(Aa. 

OWBK  C.  J'.  Tbla  acUon  vas  began  by 
^alntifl  in  error,  Baaa«  against  the  dty  of 
Atx^  to  recover  «n  a  dalm  alleged  to  be 
doe  from  the  city  to  l.H.  Davis,  and  by  Da< 
via,  assigned  to  Bass.  The  dtr  answored, 
denying  any  indebtedness  to  Davis.  The 


case  was  tried  to  a  jury,  and  verdict  ren- 
dered in  favor  of  the  city.  The  only  error 
presented  by  counsel  Is  that  the  verdict  of  the 
jury  and  the  judgment  thereon  are  not  sup- 
ported by  the  evidence. 

There  was  a  sharp  conflict  in  the  evidence 
— the  dty  claiming  to  have  paid  Davis  the 
full  amoimt  due  under  his  contract;  Davis 
admitting  be  received  the  amount  but  claim- 
ing a  portion  of  the  amoont,  by  an  arrange- 
ment with  the  mayor,  was  to  reimburse  him 
for  expense  incurred,  and  was  not  applied  to 
the  credit  of  the  city's  indebtedness  to  him. 
This  Issue  was  submitted  to  the  Jury  under 
proper  iostmctlon,  and,  the  evidence  reason- 
ably tending  to  support  the  verdict,  such 
verdict  and  judgment  thereon  must  be  sus- 
tained. Muskogee  Elec  Tract  Co.  t.  Bye, 
88  Okl.  98,  132  Pac.  230. 

Therefore  tbe  Judgment  of  Uie  trial  court 
is  affirmed. 

KANB,  JOHNSON,  HcNEILU  Ukd  HIQ- 
0IN8,  JJ^  amcor. 


(76  OU.  vm 

BLLIS  et  aL  v.  MID-€ONTINENT  OIL  & 
OASCa  (No.  6279:) 

(gnprsBe  Ooart  of  Oklaluuna.   Oct  14,  1919.) 

(SyUahua  hp  (Ae  Court.) 

Afpiax  and  bbbob  <t=>773(2)— Abandon  vent 

PBXSUUKD  ON  rAILUBE  TO  FUX  BBIEF. 

Where  a  cause  has  been  regularly  assign- 
ed fbr  submission,  and  the  plaintiff  in  error 
fdls  to  file  briet  or  offer  any  excuse  for  not 
doing  so,  it  wiU  be  presumed  that  the  appeal 
has  been  abandoned,  and  the  same  will  be  dla- 
miased.   Bnle  7  of  this  Court  (ICS  Pac  vii). 

Error  from  District  Court,  Muskogee  Coun- 
ty; B.  a  Allen,  Judge. 

Action  by  Kenneth  H.  Murchlson  against 
the  Mid-Continent  Oil  &  Gas  Company,  with 
garnishment  against  the  Cudahy  Refining 
Company,  and  intervention  by  Jeff  D.  Ellis 
and  A.  W.  Patterson,  claiming  money  in 
hands  of  the  garnishee.  Judgment  for  de- 
fendant, and  Interroiers  bring  error.  Dis- 
missed. 

Preston  O.  West^  of  Tnlsa,  fbr  ^Intlffs  in 

Bunsey  ft  Thomas,  of  Uusfcawee^  for  de- 
fendant In  orror. 

PEB  CURIAM.  TbHa  proceeding  in  error 
is  brought  to  review  the  Judgment  of  the  dis- 
trict court  of  Muskogee  county,  OkU  in  tbe 
case  where  Kenneth  H.  Mundiison  was  plain- 
tur  and  Mid-G<mtinent  OU  &  Ctas  Company, 
a  corporation,  ms  defendant,  and  the  Cuda- 
hy Refining  Company  was  a  garnishee.  In 
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«ald  cause  plaintiffs  In  error  intervened, 
claiming  the  moneys  In  the  hands  ot  the 
Cndahy  Refining  Company,  a  garnishee,  whidi 
was  also  claimed  by  the  Mld-Oontlnent  Oil  & 
<3aB  Company.  Judgment  was  rendered  In 
favor  of  the  Mld-Oontlnent  Oil  &  Gas  Com- 
pany, and  the  Interveners,  plaintiffs  In  error, 
appealed. 

Neither  party  to  this  appeal  has  served  or 
filed  briefs,  as  required  by  the  roles,  of  this 
court,  or  offered  ncuse  for  failure  to  do  so. 
Where  a  cause  has  been  regularly  assigned 
for  submission,  and  submitted,  and  the  plain- 
tiff In  error  fails  to  file  a  brief,  or  to  offer 
any  excuse  for  not  so  doing,  It  will  be  pre- 
sumed that  the  appeal  has  been  abandoned, 
and  the  same  will  be  dismissed ;  and  it  la  so 
ordered. 


<7C  Okl.  188) 

ST.  LOUIS  &  S.  F.  R.  CO.  v.  RLASSINQ- 
AMB  &  WOODWARD.    (No.  4468.) 

{Supreme  Oourt  oS  Oklahoma.   Oct,  14,  1819.) 

(8iflUbU9  &r  tKe  Court.) 

Afpui.  avd  sbsob  «s»66S(S)  —  DmasAAi. 
FOB  wAU-vaa  to  rax  oabb-uau  ih  ntiu. 

OOUBT. 

Where  die  case-made  was  not  filed  among 
tiie  papers  fn  tke  case  in  the  trial  court,  as  re- 
quired by  Bection  6242,  Rev.  Laws  1910,  the 
case-made  will  be  stricken  from  the  files  of  this 
court,  and  the  appeal  by  sn^  case-made  dis- 
missed. 

Error  from  District  Court,  Jackson  Coun- 
ty ;  Frank  Mathews,  Judge; 

Action  between  the  St  Louis  ft  San  Fran- 
cisco Hallroad  Company  and  Blassingame  & 
Woodward,  a  copartnership;  Judgment  tor 
the  latter,  and  the  former  brings  error.  Dis- 
missed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Eleinsdtimldt  and  J.  H.  Grant,  both  of 
Oklahoma  City,  for  plaintiff  In  error. 

G.  B.  Thorpe,  of  Altua,  J.  Wlnfleld  Scott, 
of  Durant,  and  S.  B.  Garrett,  of  Aitus,  for 
defeodant  In  ema, 

FEB  OtJBIAM.  This  cause  was  dismissed, 
in  an  opinion  prepared  by  Commissioner 
Brewer,  for  the  reason  that  the  case-made 
did  not  api>ear  to  have  been  filed  among  the 
papers  in  the  case  In  the  trial  court,  as  re- 
quired by  section  6242,  Rev.  Laws  1010. 
The  motion  to  reinstate  the  cause  was  sus- 
tained, and  plaintiff  In  error  granted  leave 
to  withdraw  the  case-made  for  the  purpose 
of  correction,  and  to  show  that  same  "was 
in  fkct  filed  with  the  clerk  of  the  trial 
court  The  trial  Judge  refused  to  order  the 
correctimi,  and  the  case-made  was  retnmed 
to  this  court,  togettter  with  controverting 


affidavits.  TTpon  further  consideration  It 
does  not  sufflci^tly  appear  that  the  case- 
made  was  filed  with  the  clerk  In  the  trial 
court,  as  required  nnder  the  provisions  of 
section  6242,  supra.  Therefore  the  case-made 
must  be  stricken  from  the  files  In  this  court 
(Wyant  t.  .  Beavers,  49  OkL  30,  150  Pac. 
480),  and,  there  being  no  transcript  of  the 
record  of  proceedings  in  the  trial  oourt,  the 
appeal  will  be  dismissed. 


(76  OU.  W) 
CURTIS  T.  HARRIS  «t  aL    (No.  10048.) 

Onpreme  CouH  of  Oklahoma.   Oct  28.  1919.) 

(SyUdbu*  by  the  Court.) 

1.  Huns  AVD  MiiraaAifl  4s»73— Oil  ard  oas 

IAA8B  CONSTBUXD  aTBOHai.T  AQAXMST  IJE8- 
SB. 

Oil  and  gas  leases  in  this  jurisdiction  are 
construed  strongly  against  the  lessee  and  in 
favor  of  the  Icsaor,  and  where  Its  terms  will  per- 
mit under  the  rules  of  law,  such  lease  will  be 
construed  so  as  to  promots  development  and 
prevent  delay. 

2.  MinU  AND  lOHKUU  ^bTOCL)— TZHX  AB 
ESSKNOB  Of  on  AND  OAB  IXABB, 

Where  an  oil  and  gas  lease  expressly  pro- 
vides that  rights  of  parties  shall  terminate  if 
no  well  be  drilled  within  a  fixed  period,  un- 
less the  lessee  on  or  before  that  date  shall  pay 
or  tender  to  the  lessor  a  fixed  sum,  the  right 
to  defw  drilling  is  an,  option,  and  time  is  of 
the  essence  of  the  contract 

S.  MlBBB  AND  HZNEBAU  «S>78(^— QuiEnNO 
TITLE  UNDBB  OIL  AND  OAS  EXA8E  TBBHIHATB8 
BT  ITS  TBBUB. 

A  court  of  eqid^  will  refuse  to  quiet  title 
under  an  oil  and  gas  lease  where  a  well  was 
not  completed  or  payment  tendered  within  a 
period  fixed  under  an  express  proviuon  tliat  the 
lease  should  terminate  as  to  both  parties,  un- 
less a  well  was  completed  or  payment  tendered. 
To  refuse  plaintiff  relief  is  not  to  dedare  a  for- 
feiture, the  lease  having  twmtnated  by  its  ex- 
press terms. 

4.  APFXAL  'Ann  SBBOB  ^1011(l)^1TDaHXNT 
CONCLUSIVE  ON  COKFLICTINQ  EVIDKNOB. 
Where  there  la  a  conflict  of  evidence  as  to 
whether  the  agent  of  the  lessor  verbally  agreed 
with  the  lessee  for  an  extension  of  time  in  which 
to  complete  a  well  or  make  payment  and  the 
trial  court  makes  a  general  finding  in  favor 
of  the,  lessor,  the  judgment  will  not  be  set  aside 
unless  against  the  dear  wdght  <A  the  evidence. 

Error  from  District  Court;  Wagoner  Oonn- 
ty;  W.  J.  Campbell,  Judga 

Acti<m  to  qnl^  title  1^  M.  OartlB  against 
Lodnda  Barrls  and  others.  Judgment  for 
defendants,  and  plaintiff  bxlngs  error.  Af- 
firmed. 
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Norman  Barker,  of  Bartlesvllle,  Watts  & 
Summers,  of  Wagoner,  and  McOutre  8t  De- 
vereux,  of  Talsa,  for  plalntitT  Id  error. 

W.  O.  Rittenhouse,  of  Wagoner,  and  Benj. 
C.  Conner,  of  Talsa,  for  defendants  in  error. 

OWEN,  0.  J. '  The  lease,  under  whldi  this 
action  was  brou^t,  was  for  a  term  of  five 
years,  and  as  long  thereafter  as  oil  or  gas 
mlgbt  be  produced  from  the  premises,  but 
oontatned  the  upress  provlsloa: 

"If  no  wen  be  completed  on  said  land  on  or 
before  the  8th  day  of  Jannary,  1917,  this  leaaa 
■ball  terminate  as  to  both  parties  unless  the  les- 
see on  or  before  that  date  shall  pay  or  tender  to 
the  lessor  *  *  *  the  sum  of  $40,  which  shall 
operate  as  a  rental  and  cover  the  privilege  of 
deferring  the  completion  of  a  well  for  twelve 
months  from  said  date." 

The  question  presented  Is  whether  the 
lease  e^red  by  its  terms  on  January  8, 1917* 
no  wdl  having  been  completed  or  payment 
tendered  prior  to  tliat  time. 

Counsel  urge  that  to  deny  plainttfl  jodg* 
meat  quieting  title  Is  to  declare  a  fbrfeitnre 
of  bis  lease;  that  time  is  not  of  1^  essence 
of  tlie  contract,  aod  forfdtnre  shonU  not  be 
dectared  for  tbe  reason  that  payment  was 
tendered  wltldn  a  reasonable  time  after  it 
was  due. 

[1]  Oil  and  gas  leasra  in  this  jnrisdiction 
are  construed  strongly  against  ttte  lessee  and 
In  tevor  of  the  lessor.  New  State  Oil  &  Gas 
Oa  r.  Dunn.  182  Faa  514;  Superior  Oil  Co. 
V.  Mehlln,  26  OU.  809, 106  Pac.  54S,  188  Am. 
St  Rep.  942.  And  where  Its  terms  will  per- 
mit, under  the  roles  <tf  law,  such  lease  will 
be  construed  so  as  to  promote  development 
and  prevent  delay.  New  St  O.  &  O.  Go. 
Dunn,  supra;  paraffine  Oil  Co.  t.  Cruc^  162 
Pac.  716. 

[2-4]  Under  the  «cpress  and  unequivocal 
terms  of  tlie  lease,  the  rights  of  both  parties 
were  to  terminate  Jannary  8,  1017,  if  a  well 
was  not  c<nnpieted,  unless  tbe  lessee  elect- 
ed  to  avail  himself  of  tbe  option  to  delay  tbe 
completion  of  such  well  by  paying  the  stipu- 
lated rental  In  advance.  Tbe  lessee  was  not 
Iwund  to  pay  the  rental,  l^ut  payment  was  a 
condition  precedent  to  his  ri^t  to  defer  drill- 
ing. The  mie  contended  for,  which  seeks 
to  prevent  forfeiture,  has  no  application. 
The  lease  terminated  by  Its  terms  on  the  8tii 
of  January,  no  well  having  been  drilled,  no 
payment  tendered,  and  no  facts  appearing 
that  amount  to  a  sufficient  legal  excuse  to 
relieve  the  lessee  from  the  effect  of  neither 
completing  a  well  nor  paying  the  stipulated 
rental.  Lessee's  right  to  defer  drilling  was 
merely  an  option  and  time  Is  of  tbe  essence 
of  the  contract  He  lost  his  opportunity  to 
defer  the  drilling,  by  not  perforndng  a  con- 
dition required  of  him,  and  which  right  was 
to  be  paid  for  in  advance  when  obtained. 
Rosa  T.  Sanderson,  162  Pac.  700,  L.  R.  A. 


1917C,  870;  Maad  Oil  &  Gas  Co.  v.  Bodkin, 
180  Pac.  959;  Bearman  v.  Dux  Oil  ft  Gas  Co., 
166  Pac  199;  Pom.  Bq.  Jur.  §  455. 

It  is  contended  by  plaintifr  that  he  had  an 
oral  agreement  with  the  son  of  Luclnda  Har- 
ris, with  whom  he  negotiated  the  lease,  to 
the  effect  he  would  be  given  the  full  period 
of  one  year  from  delivery  of  the  lease  In 
which  to  complete  a  well  or  make  payment, 
end  that  the  lease  was  not  delivered  to  him 
until  January  13th.  The  evidence  was  con- 
flicting as  to  whether  there  was  such  an  un- 
derstanding. Tbe  trial  court  made  a  general 
finding  in  favor  of  the  defendant,  and,  not 
b^g  clearly  against  the  weight  of  the  evl- 
dence,  that  finding  will  not  be  disturbed. 

The  judgnent  of  the  trial  court  Is  affirmed. 


SHARP,  PITCHFORD, 
HIOGINS,  JJ.,  concur. 


McNEIUC^  and 
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UNCLD  SAM  OIL  CO.  v.  RICHARDS  et  aL 
(No.  4016.) 

(Snpreme  Court  of  Oklahoma.  Oct  14,  1019.> 
(SylMrn*  bv  the  Court.) 

1.  MimtS  AVD   UIITEBALS  ^974— CONBTBUC- 

noH  OF  opTzoir  oonruor-^'Amca  thi  ook- 

FIXnOH  or  A  WBXX." 

The  words  **aftnr  tbe  completion  of  a  well,'* 
as  used  in  tbe  option  ooDtract  invidved  herein, 
are  words  of  idain  meaning  and  signifieenes 
(citing  Words  and  Phrases,  Comidete).  . 

2.  Hnm  AiTD  icmnALS  4Ga>74— Tnn  of  cou- 
puenoK  OF  A.  WKix  xmnaa  option  oon- 

TBAOT. 

Record  exsmlned,  and  AeU  that  giving 
these  words  Aeir  ordinary  meaning,  the  nncon- 
tr^teted  evidence  slioin  tiiat  the  well  involv- 
ed In  tliis  action  was  completed  -on  the  28tfa 
day  of  November,  1912,  after  it  had  been  suc- 
cessfolly  shot  and  eonameneed  flowing  oH  in 
large  quantities. 

Error  from  District  Goort;  Pawnee  Oood< 
ty;  L.  M.  Poe,  Judge. 

Suit  for  injunction  by  the  Uncle  Sam  OU 
Company  against  A.  M.  Richards  and  others. 
Temporary  Inlnnctlra  dissolved  upon  final 
hearing,  and  decree  entered  for  defendants, 
and  plaintiif  brings  error.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  plalnttff. 

Albert  L.  Wilson  and  Mark  T.  Wilson,  botlt 
of  Kansas  City,  Mo.,  for  plaintiff  in  error. 

Dlllard  &  Blake,  of  Tulsa,  for  defendants  in 
error. 

KANE,  J.  This  was  a  suit  In  equity,  com- 
menced by  the  plaintiff  In  error,  plaintiff 
below,  against  tbe  defendants  In  error,  de- 
fendants below,  for  the  purpose  of  enjoining 
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uid  restnlpliv  two  of  fhe  defendants  from 
asalsnlns  a.  certain  cSl  and  gas  lease  and  all 
tbe  defendants  trom  eotetijag  iQHHt  tbe  leased 
pranlses  or  otherwise  Interfering  with  the 
development  and  contrcd  thereof  by  the  plain- 
tiff. Hereafter,  for  ooDTenlence,  ttie  parties 
will  be  designated  *^ilalntur*  and  "defend- 
ants,^ respectiT^,  as  tbey  appeared  In  the 
tilal  court 

After  the  petition  was  flled  the  trial  court 
granted  a  temporary  Injunction  as  jnayed 
for,  whi<A  was  dissolTed  upon  final  hearing, 
and  a  decree  entered  in  favor  of  the  defend- 
ants. It  is  to  reverse  this  action  of  the  trial 
court  that  this  proceeding  in  error  was  com- 
menced. As  Qie  mly  question  necessary  to 
notice  turns  upon  an  examination  of  the 
evidoice,  no  detailed  statement  of  the  Issues 
joined  br  the  pleadings  Is  reaulred.  Tba 
record  shows  that  tiie  evidence  over  which 
there  is  no  conflict  establishes  the  material 
facts  to  be  substantially  as  follows: 

The  defendant  Blclutrds  was  the  owner 
and  holder  of  two  oU  and  gas  leases  oov^ 
Ing  the  north  half  of  a  certain  section  of 
land,  whidi  be  bad  been  heading  without 
drilling  for  about  two  years  ^lor  to  the  ex- 
ecution of  the  contracts  with  the  plaintiff 
which  form  the  basis  of  this  actlm;  that 
mior  to  August  i2, 1012,  tbe  defradant  Blctx- 
aids  oonv^ed  an  undivided  one-el|$ith  in- 
terest in  said  leasehold  to  the  defOndant 
Blake;  that  oa  the  28th  day  of  Aogusb  1912, 
Richards  and  Blake,  being  desirous  of  hav- 
ing their  leasehold  tested  for  idl  and  gas, 
assigned  one  c£  mid  leases  to  the  plaintiff, 
by  the  terms  of  whldi  assignment  the  Uncle 
Sam  Oil  Company,  tbe  plalntUE,  obligated  It- 
sdf  to  go  apon  said  premises  and  complete 
a  well  thereon  for  oil  and  gas  to  Qie  Bartles- 
vUle  sand  within  60  days,  or  pay  to  said 
Bldbttrds  and  Blake  the  snm  of  $4,000,  and 
on  the  same  day  Richards  and  Blake  also 
executed  an  option  c<mtract  covering  the 
northwest  quarter  of  said  section,  wbldi  con- 
tained the  following  provision: 

"It  is  uDderstood  and  agreed  that  the  said  tbe 
tJncIe  Sam  Oil  Company  shall  have  the  rights 
and  privileges  ander  this  option  for  a  p^lod  of 
thirty  (30)  days  after  the  completion  «C  a  well 
by  tbe  said  the  Uncle  Sam  OH  Company,  on 
tbe  ssid  BoutfaeaBt  quarter  of  the  nortbirest 
qnarter  of  section  0,  township  20  north,  range 
8  east  I.  M.,  In  Pawnee  county,  Oklahoma,  and 
it  shall  pay  one-half  of  the  porcliase  price  of 
said  lease  and  leasehold,  the  sum  of  two  tbou- 
sand  dollars  <$2,000),  and  shall  bare  ninety 
(90)  days  from  the  date  of  the  first  payment 
in  which  to  pay  the  balance  or  two  tbousand 
dollan  ($2,000);  the  said  sum  of  four  thousand 
dollars  ($4,000)  being  the  amount  to  be  paid  in 
fnll  for  said  lease  and  leasehold.'* 

After  Qie  execution  and  delivery  of  these 
contracts  the  defendant  William  Blake  as- 
signed to  the  plaintiff  his  undivided  one- 
Mghth  Interest  In  the  northwest  quarter  of 
said  section.  Immediately  attN  tbe  delivery 


of  Hiese  instruments  the  plaintiff  w«it  into 
possession  of  the  leased  premises  and  com- 
menced to  dzUl  a  test  w^  In  strict  cobipll' 
ance  with  the  terms  of  Its  contract,  readilng 
the  Bartlesvllle  sand  on  the  28th  day  of 
October,  1912;  that  At  this  depth,  on  the 
Slst  day  of  October,  the  weU  cunraaiGed 
flowing  oil  and  water  to  the  amount  of  70 
barrels  per  day,  which  was  kept  blown  out  of 
tbB  well  by  a  strong  pressure  of  natural  gas, 
whMi  caused  the  cAl  and  watet  .to  bloid  in 
such  combination  as  to  produce  a  valueless 
sabstanoe  known  tat  flie  oU  badness  as  B.  £L 
At  tbls  point  the  well  was  l^ugged,  and 
thereafter  successfully  diot^  and  aa  the  27th 
day  of  November  foUovring  It  comm^ced 
flowing  <dl  at  the  rate  of  800  barrels  per  day. 
It  is  not  diarged  tfiat  there  was  any  bad 
faith  or  JrA  of  dil^ence  on  the  part  of  the 
plaintiff  in  Its  efforts  to  comply  with  the 
terms  of  Its  optlm  ccm tract  with  Richards 
and  Blake;  the  sole  question  in  the  case 
beUig:  When.  In  these  drcumstancea,  was 
tbe  well  completed? 

Tt»  plaintiff  contends  that  It  wu  com- 
Ideted  tm  the  2Sth  day  of  November,  1912, 
after  It  had  beoi  successfully  shot  and  com- 
menced flowing  oil  in  large  quantities.  On 
the  other  band,  tbe  defendant  contends  that 
the  well  was  completed  on  the  28th  day  of 
October,  1012,  wh^  the  Bartlesvllle  sand 
was  reached.  If  the  first  contention  Is  sus- 
tained, It  is  conceded  that  the  plalnttfl  strict- 
ly perfonned  tbe  conditions  ot  Its  option 
within  the  time  stipulated  and  should  pre- 
vail, and  tiiat  If  tbe  second  contention  Is  mis- 
talned  the  ^aidants  must  prevail.  We 
think  thmre  Is  but  one  reasimable  answer  to 
the  qnestloii  thns  pnaeatai,  and  ttut  Is,  Uiat 
the  w^  was  completed  on  the  28th  day  of 
November,  1012,  when  It  was  successfully 
^ot  and  commenced  to  flow  oil  in  lai^ 
quantities, 

[t,  2}  It  la  obvious  that  tbe  parties  entered 
Into  the  contracts  hereinbefore  referred  to 
for  the  sole  purpose  of  testing  tbe  leasehold 
Involved  for  oil  and  gas.  It  was  assumed 
that  completing  a  well  to  the  Bartlesvllle 
sand  would  be  adequate  for  tbls  purpose,  and 
Bo  it  was.  Drilling  to  the  Bartlesvllle  sand 
demonstrated  at  once  that  the  leasehold  con- 
tained both  oil  and  gas,  but  tbe  mere  drlltlh^ 
to  this  depth  did  not  determine  whether  these 
substances  conld  be  produced  In  paying  quan- 
tities. The  well,  as  we  have  seen,  commenced 
flowing  oil  and  water,  which  was  being  blown 
out  by  Bucb  a  strong  pressure  of  natural  gas 
as  to  produce  a  valueless  substance  known 
as  B.  S.  At  this  period  It  was  impossible  to 
say  whether  the  well  would  prove  to  be  a 
paying  gas  well,  an  oil  well,  or  a  dry  hole. 
Obviously  It  was  stiU  Incumbent  upon  tbe 
plaintiff  to  do  something  else  In  order  to 
oHnplete  the  well  to  a  pcdnt  where  it  conld 
be  determined  to  vrtiiidi  of  these  classes  tlie 
well  belonged.  This  the  plaintiff  did  in  tbe 
ooDoededly  a^roved  mannw  for  doing  oucli 
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work  in  Uwt  Held,  wllb  Tcsy  ntlnfnctozy 
mlts.  Jn  tbe  cfrcnmstanoeB*  no  sood  reuon 
appears  for  string  the  vords  "comiOetkm  of 
a  weU,"  ox  tb»  word  *'compl«tab''  U17  paedUar 
meaning  or  itfgnlficuiceL  WebatBr**  New  In- 
ternadonal  Dictionary  defines  "eonqOMOD,*' 
tbe  word  used  In  tbe  option,  sa  Hdlows: 
"Aet  or  ptooees  cf  making  ocHiqaetew'*  The 
same  wwk  d^lnes  tbe  wwd  **ciHnplettd"  as 
follows: 

**FiIlednp;  wltii  no  part,  Item,  or  element  lack- 
ing;  free  from  defldeney;  oitlre;  perfect: 
branght  to  an  end ;  a  final  or  Intended  condition; 
concluded;  completed.'* 

For  Jadidal  definltloiis  see  2  Words  and 
Phrases,  1366. 

QlTing  these  words  thdr  ordinary  meaning, 
we  are  fully  convinced  that  there  is  not  a 
partlde  of  evidence  in  tbe  record  sostalning 
the  «mdu8lon  of  the  trial  court,  that  the 
w^  was  comt^eted,  that  la,  that  It  waa 
brooght  to  an  end,  or  to  a  flnlah,  or  an  in- 
tended condition,  on  the  28th  day  of  October, 
1912.  The  briefs  of  connsel  disclose  smne  ccni- 
troTersy  as  to  the  rule  which  should  govern 
this  coort'ln  examining  the  evldoice;  that 
Ifl^  whether  the  rule  applicable  to  suits  in 
equity  or  tbe  rule  aiH>llcable  to  actlcms  at  taw 
should  be  ai^lled.  We  think  this  is  Immate- 
rial. In  our  Judgment  there  la  no  material 
conflict  In  the  erldrace,  and  no  evidoice 
whatever  whldi  In  eithnr  emit  reasonably 
tends  to  sustain  tbe  oonolnalcn  reached  by 
the  trial  court. 

Fot  the  reastms  stated,  ttie  Judgment  of 
the  court  below  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  enter  Jn^ment 
In  favor  ttf  the  plaintiff. 

AH  the  Justices  concor,  axcivt  M^mDUU 
J„  not  participating. 


(7«  OU.  177) 

J.  B.  KLEIN  IRON  ft  FOUNDRY  00.  t.  A. 
B.  HATS  ft  CO.    (No.  04S4.) 

^npreme  Ooozt  of  Oklahoma.   Oct  14,  1919.) 

(8vltalu»  by  the  Court.) 
1.  MsCHANics'  UXNS  «S9'2S9,  280(4>— OiT  an- 

roSOBMENT  OF  BDBOONTBACTOB'B  LIEN,  KTI- 
nKHCB  or  FATUKNTS  BT  OWNEB  AOinSSIBU. 

In  an  action  against  the  owner  of  a  build- 
ing to  enforce  a  sabcontractor's  evidence 
of  paymenti  made  by  the  owner  to  the  extrac- 
tor, who  in  torn  paid  tbe  money  thoa  received 
to  subcontractor*,  laborers,  and  artisans  during 
the  60  days  within  whldi  they  othsrwlae  would 
have  been  entitled  to  file  Uens,  Is  admianble; 
and,  where  the  cost  exceeds  the  contract  price, 
the  owner  Is  entitled  to  credit  for  anch  pay- 
ment! to  the  extent  of  the  pro  rata  amounts 
which  tbe  other  subcontractors,  etc.,  would  have 
entitled  to  If  their  Uens  had  been  filed. 


2.  Ubodbakios*  iniTS  ^254(ZHIir  Acnoir 
to  BirvoBCB  UBS  or  suBOOinuonn,  owir-' 
B  VAT  or  orr  dahaqbs  bt  ooktbaotch^* 

DIUT. 

In  a  suit  by  a  subcontractor  to  enforce  a 
Han  against  the  owner  of  the  building,  tbe  own- 
er may  cSatt  any  actual  damages  which  he  has 
sustained,  caused  by  the  contractor's  failure 
to  complete  the  building  In  time,  provided  the 
damages  are  such  as  may  be  said  to  have  been 
in  the  oontemplation  of  the  parties  when  the 
contract  was  mada 

IBriOT  tnm  District  Goori;  Biyan  County; 
Jene  U.  Hatdiett,  Judge. 

Action  by  J.  B.  Eldn  Iron  ft  Foundry 
Company  against  A.  B.  Mays  &  Co.,  contrac- 
tor, W.  T.  Bennett,  owner,  and  other  claim- 
ants, with  claim  for  set-off  by  the  owner. 
From  a  Judgment  allowing  certain  credits  to 
the  owner  and  giving  the  lien  claimants  a 
percentage  of  their  claims  with  Judgment  for 
foredosure,  plaintiff  and  other  dalmants 
bring  error.  Affirmed. 

Utterback  ft  BlacDonald,  ct  Durant,  for 
^IntUb  In  error. 

Hayes  ft  Hdntosh,  Victor  a  PhlUlpe,  and 
W.  H.  Ritduiy,  all  of  Durante  fOr  deftndants 

in  error. 

KANB,  3.  Tt^  was  an  action  to  foredose 
a  Bobcontractor'a  lien  commenced  by  tbe 
plalntlfl  in  ema,  against  A.  B.  Mays,  tbe 
contractmr,  W.  T.  Bennett,  the  owner,  and 
various  other  lien  claimants.  Tbe  petition 
was  In  the  usual  form  and  stated  facts  snffl- 
dent  to  constitute  a  cause  of  action.  Tbe 
answer  of  Bennett,  the  owner,  consisted  of  a 
general  denial  and  afilnuative  defenses  to  the 
effect  that,  by  reason  of  the  failure  of  A.  B. 
Mays  &  Co.,  to  carry  out  tbe  terms  of  hli 
building  contract,  said  Bennett  was  comiMl- 
led  to  take  ciiarge  of  tbe  construction  said 
building,  whlfib  he  did,  and  to  complete  said 
building  as  per  the  terms  ijt  said  contract; 
ttaat  be  expended  In  finishing  said  building 
tbe  sum  of  $4,100,  all  of  which  was  for  labor 
and  material  within  the  purview  of  said 
original  ctmtract;  that,  whUe  tbe  amount  the 
owner  agreed  to  pay  tbe  ori^nal  contractor 
was  the  sum  of  $6,600,  the  total  paid  to  tbe 
contractor  in  completing  said  building  aggre- 
gated $9,700;  that,  by  reason  of  the  contractor 
falling  to  finish  the  building  within  tbe  time 
prescribed  by  the  contract,  said  owner  was 
damaged  In  tbe  sum  of  $9T0,  the  sum  being 
the  amount  of  renit  lost  npoa  the  ground  floor 
and  the  sum  of  $300,  the  sum  being  the 
amount  of  rent  lost  reason  of  being  un- 
able to  rent  the  BeG<nid  floor;  that  for  ov£r- 
seeing  the  completion  of  said  building  said 
owner's  servlcM  were  reasonably  worth  $5' 
per  day,  which  sum  he  prayed  shall  be  added 
to  the  amount  expended  by  him  and  made 
a  set-off  against  tbe  dalm  of  the  ^Intlff 
and  the  other  lien  claimants. 
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Tbi  court  fotmd  ttie  facts  to  be  substan- 
tially as  alleged  In  the  answu  of  t3w  owner, 
■zkd  further  found: 

"^at  prior  to  the  time  he  (the  owner)  took 
over  the  hnilding  he  had  paid  the  contractor 
$4408-27.  The  evidence  shows  that  a  good 
portion  of  that  money  was  paid  ont  for  mate- 
rial' and  labor,  bat  does  not  ihow  the  exact 
amount.  Tba  evidence  does  show  that  pay- 
ments wnre  made  dnrinr  the  conrse  of  the  build- 
ing on  estimatee  fnmlahed  bf  the  ardiltect,  and 
that  at  the  time  Bennett  took  over  the  build- 
ing there  was  unpaid  a  total  sum  of  $1,24L8B. 
I  therefore  find  that  the  amonot  of  money  of 
the  payments  made  by  Bennett  to  the  contrac- 
tor which  was  applied  to  the  payments  of  la< 
bor  and  material  bills  was  the  total  sum  less 
the  amount  of  the  claims,  which  would  make 
the  total  amount  apidied  to  the  material  and 
labor  bills  «3,256.» 

rrom  these  jCacts  the  court  made  the 

f<rflowlng  condnslons  of  law: 

"I  conclude  from  the  foregoing  facts  that  the 
defendant  Bennett  shoold  be  entitled  to  fnll 
credit  for  the  amount  he  paid  ont  on  the  build- 
ing, to  wit,  $4,185,  and  the  amount  of  dam- 
ages, to  wit,  $600,  making  a  total  of  $4,780, 
which  leaves  a  balance  of  $1,816.  Tbat  he  is 
entitled  to  credit  pro  rata  for  the  amount  of 
money  paid  to  the  contractor  which  was  applied 
to  material  and  labor  bills,  to  wit,  93,258. 
^erefore  the  total  amount  of  the  claims  of  the 
various  lien  claimants,  to  wit,  $1,241.80  and 
$8,256,  making  a  total  of  $4,498.  should  be 
paid  off  pro  rata  out  of  the  $1,816  balance. 
$1,816  is  40  ptf  cent  of  the  total  of  $4,498. 

"therefore  the  various  lien  claimants  are  en- 
titled to  recover  40  per  cent,  of  the  amount 
of  their  claims,  and  they  are  granted  judg* 
ment  for  such  mm  and  a  foredosore  of  their 
lims  afainst  the  property  involved  herein  to 
pay  the  same." 

The  appealing  lien  daimanta  J.  B.  Klein 
Iron  &  Foundry  Company,  Rockwell  Bros.  & 
Co.,  and  Bl  Brame  take  no  exe^>tionB  to 
these  findings  of  fact;  but  they  claim  that 
tbe  trial  court  erred  in  holding  as  a  matter 
of  law  that  the  owner  was  entitled  to  the 
credits  dalmed  In  his  answer.  They  say  the 
rights  of  the  plaintiff  in  error  and  the  de 
fendants  in  error  Rockwell  Bros.  &  Co.,  and 
M.  Brame  are  founded  upon  section  3864  of 
tbe  Revised  Laws  of  Oklahoma  1010,  and  that 
the  ruling  of  the  trial  court  contravenes  said 
section  of  the  statute,  which  reads  as  follows: 

**Any  person  who  shall  furnish  any  such  ma- 
terial or  perform  guch  labor  as  a  subcontractor, 
or  as  an  artisan  or  day  laborer  in  the  employ 
of  the  contractor,  may  obtain  a  lien  upon  such 
land,  or  improvements,  or  both,  from  the  same 
time,  in  the  same  manner,  and  to  the  same  ex- 
tent as  the  original  contractor,  for  the  amount 
due  him  for  such  material  and  labor;  and  any 
artisan  or  day  laborer  in  the  employ  of,  and 
any  person  furnishing  material  to  such  sub- 
contractor, may  obtain  a  lien  upon  such  laud, 
or  improvements,  or  both,  for  the  same  time,  In 
the  same  manner,  and  to  the  same  extent  as 
the  subcontractor,  for  tbe  amount  due  him  for 
sm^  material  and  labor,  by  filing  with  the 


clerk  of  the  district  court  of  the  county  Id- 
which  the  land  Is  gitaated,  within  Oxtj  da«» 
after  the  date  upon  which  material  was  last 
famished  or  labor  last  performed  under  such 
subcontract,  a  statement,  verified  by  affidavit, 
setting  forth  the  amount  due  from  tbe  con- 
tractor to  the  claimant,  and  tiie  itema  there- 
of as  nearly  as  practicable^  the  name  of  the 
owner,  the  name  of  the  contractor,  tiie  name  of 
the  claimant,  and  a  description  of  tho  property 
□pen  whidi  a  lien  Is  claimed,  and  by  serving  a 
notice  In  writing  of  the  filing  of  such  lien  upon 
the  owner  of  tite  land  or  Improvements,  or 
both:  Provided,  that  if  with  due  diligence  the 
owner  cannot  be  found  in  the  county  where  the 
land  is  situated,  the  claimant,  after  filing  an 
affidavit  setting  forth  andi  &cts,  may  serve  • 
copy  of  sncb  statemrat  upon  tlw  occupant  of 
the  land,  or  lite  oecopant  of  the  Improvements, 
BR  the  case  may  be ;  w,  if  tbe  same  be  nnoeco- 
pied,  he  may  post  such  copy  In  a  conspicuous 
place  upon  tbe  land  or  any  building  thereon. 
Immediately  upon  the  filing  of  such  statement, 
the  clerk  of  the  district  court  shall  enter  a  rec- 
ord of  the  same  in  the  docket  provided  for  in 
the  preceding  section,  and  in  the  manner  there- 
in specified;  provided,  further  that  the  owner 
of  any  land  affected  by  such  lien  shall  not 
thereby  become  liable  to  any  claimant  for  any 
greater  amount  than  he  contracted  to  pay  the 
original  contractor.  The  risk  of  all  paymmts 
mode  to  the  original  contractor  shall  be  upon 
such  owner  until  the  expiration  of  the  sixty 
days  herein  spedfled,  and  no  owner  shall  be 
liable  to  an  action  by  such  contractor  until  tht 
expiration  of  said  sixty  days;  and  such  owner 
may  pay  such  snbcontractor  the  amount  doe 
from  such  contractor  for  such-  labor  and  ma- 
terial, and  the  amount  so  paid  e^all  be  held 
and  deemed  a  payment  of  said  amount  to  the 
original  contractor." 

[1,  2]  The  Supreme  Goart  of  Kansas  from 
which  the  foregoing  statute  was  taken  seems 
to  hare  passed  upon  all  the  questicms  In- 
volved in  this  case  in  the  case  of  Fosaett  t. 
Rock  Island  Lumber  ft  Mfg.  Co.,  76  Kan.  428, 
92  Pac.  888.  14  U  R.  A.  (N.  B.)  91& 

The  aivllcable  paragraphs  of  the  lieadnotes 
read  as  ftdlowa: 

1.  In  a  suit  against  the  owner  of  a  buHdinc 
to  enforce  a  subcontractor's  Uen,  evidence  of 
payments  nude  by  the  owner  to  other  subcon- 
tractors during  the  60  days  within  which  they 
were  entitled  to,  but  did  not,  file  liens.  Is  ad- 
missible; and,  where  the  cost  exceeds  tite  con- 
tract price,  tbe  owner  is  entitied  to  credit  for 
such  payments  to  the  extent  of  the  pro  rata 
amounts  which  the  other  subcontractors  would 
have  been  entitied  to  If  thdr  Una  had  be«k 
filed. 

2.  In  a  anit  a  snbeoitractw  to  enforoe  a 
lien  against  ths  owner  of  the  buOding,  tite  own- 
er may  offset  any  actual  damages  whidi  he 
has  sustained,  caused  by  the  contractor's  fail- 
ure to  complete  the  building  in  time,  provided 
the  damages  are  such  aa  may  .be  aald  to  bav* 
been  in  the  contemidation  Of  tiie  partiea  when 
the  contract  was  made. 

The  only  difference  between  the  principal 
case  and  the  case  at  bar  la  that  In  the  case  at 
bar  the  owner  made  the  payments  directly  to 


Digitized  by 


Google 


Okl.) 


SPALDINa  T.  ENID  CEMETBRT  AS8*N 
<1S4  P.) 


579 


the  original  contractor,  wbo  applied  the  mon- 
ey thus  received  in  payment  of  the  claims  of 
certain  subcontractors,  laborers,  and  artisans 
who  otherwise  would  hare  been  entitled  to 
Hens  nnder  the  statute,  ifrhlle  In  the  Kansas 
case  the  owner  made  the  payments  direct  to 
the  subcontractors,  laborers,  etc.,  during  the 
'  60  days  in  which  they  were  entitled  to  file 
liens.  It  Is  not  contended  that  this  difference 
Is  sufficient  to  distinguish  the  two  cases,  nor 
do  we  believe  that  It  la.  Counsel  for  plaintiff 
In  error  rely  entirely  upcHi  the  case  of  W.  D. 
Oaldwell  T.  John  WlUlams-Taylor  Co.,  50 
OkL  708,  160  Pac  698,  to  support  their  side 
of  the  case.  We  do  not  think  this  case  Is  in 
point.  TbB  only  question  InvolTed  In  that 
case  was  whether  or  not  a  snboontractor, 
furnishing  material  actually  used  in  the 
construction  of  a  building,  has  a  lien,  when 
he  gave  the  statutory  notice  of  filing  his  lien 
within  60  days  of  the  time  he  furnished  the 
material,  in  a  case  where  the  contractor 
abandoned,  his  contract,  after  he  had  been 
paid  the  full  contract  price,  prior  to  the  ez- 
idratlon  of  00  days.  The  court  j^perly  an- 
swered this  question  In  the  affirmative. 

But  there  was  no  claim,  and  no  attempt 
was  made  to  show,  that  any  portion  of  the 
money  paid  tiie  original  nmtractor  was  ever 
used  by  him  for  the  purpose  of  laying  the 
subcontractors  or  other  persons  entitled  to 
liens,  or  that  the  owner  was  entitled  to  any 
damages  sustained  by  the  otffltractor's  failure 
to  complete  the  building.  These  are  the 
precise  questions  presented  for  review  in  the 
case  at  bar,  and  the  only  case  directly  in 
point  which  has  been  called  to  our  attention 
Is  the  Kansas  case.  While  the  reasoning 
and  conclusion  reached  by  the  learned  Justice 
who  prepared  the  opinion  in  the  Kansas  case 
Is  not  wholly  convincing  to  the  writer  of  this 
opinion,  the  court,  in  view  of  the  similarity 
of  the  two  statutes  and  of  the  questions  in- 
volved and  the  dearth  of  authority  tiiereon 
from  other  Jarlsdlctions,  Is  constrained  to 
follow  the  precedent  establUhed  by  the  iwin- 
dpal  case. 

For  the  reasons  stated,  the  Ittdgment  of 
the  court  below  is  affirmed. 

All  the  Justices  concar,  except  IfdNXIILL^ 
3^  not  participating. 
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iSj/Uabui  by  th^  Court.) 
1.  OoBPOSATioiffi  «c=>308(l,  6)— Right  of  or- 

FICEBS  AND  DimCCTOBS  TO  OOMPEHBATION  VOB 
BEBVIOEB. 

Officers  of  a  corporation,  who  are  also  di- 
rectors, and  who,  without  any  agreement,  ex- 


press or  implied,  with  the  corporation  or  Its 
owners,  or  their  representatives,  have  volun- 
tarily rendered  their  services,-  can  recover  no 
bsck  pay  or  compensation  therefor,  and  it  is 
beyond  the  powers  of  the  board  of  directors, 
after  Boch  services  are  rendered,  to  pay  for 
them  out  of  the  fands  of  the  corporation,  or 
to  create  a  debt  of  the  corporatiai  on  account 
of  than;  but  sach  officers,  who  have  rendered 
their  services  under  an  agreement,  either  ex- 
press or  implied,  with  the  corporation,  its  own- 
ers or  representatives,  that  they  shall  receive 
reasonable,  but  indefinite,  compensation  there- 
for, may  recover  as  macb  as  their  services  are 
worth,  and  it  Is  not  beyond  the  powers  of  the 
board  of  directors  to  fix  and  pay  reasonable 
salaries  to  them  after  they  have  dhRhaitsed  the 
duties  of  their  ofBces. 

2.  CoKPOBATions  ^=»308(1)— Bight  to  com- 

FKNBATIOn  fob  BEBTZCES  SBNDEBBD  BT  OF- 
FIOKB  OB  AOIHT. 

The  general  rule  must  yield  some  of  its 
force  when  applied  to  cases  where  the  officer 
or  agent  had  already  and  continuouslr  received 
for  several  years  a  regnlar  salary,  legalized  or 
ratified  by  the  continaous  acquiescence  of  the 
corporation. 

3.  COBPOBATIONB  «=3308(11)  —  PBUUlCFTIOir 
SLIGHT  THAT  BEBVICB8  OF  OIFZ0EB8  ABD 
AGEITTB  WBBB  QBATUITOTTB. 

The  presumption  that  such  services  were  gra- 
tuitous may  be  overcome  by  slight  evidence. 

4.  CoBpoBATioirB  «S3808(1,  11)— B'azliibs  to 

FIX  BAIABltt  OF  OFnCBBS  NOT  OKPKmitGI 
THEU  OF  OOHrXHBAnOV. 

Record  examined,  and  hM:  (1)  That  the 
mere  omission  to  fix  the  salary  of  the  officers  in 
the  by-laws  of  the  association  was  not  sufficient 
to  deprive  them  of  the  right  to  compensation 
tor  the  reasonable  value  of  their  services;  (2) 
that  the  findings  of  fact  and  conclasions  of  law 
of  the  referee  in  relation  to  the  gata  item  are 
correct  and  should  be  sustained. 

(AddUtoina  BytMrnM  by  EaitoHaX  Staff.} 

5.  LZUITATION  OF  AOTIOHB  «=>104(1)— ACTZOV 
AOAINBT  TBBASUBEB  FOB  AH  ACCODNTINO. 

In  action  by  Incorporated  cemetery  asso- 
ciation against  Its  treasurer  for  accounting  for 
money  retained  on  items  of  expense,  etc,  where 
referee  found  that  expense  for  iron  gate  pur- 
chased by  treasurer  was  fraudulently  contract- 
ed and  fraudnlently  concealed,  and  where  noth- 
ing in  corporation  minutes  diowed  disparity 
between  its-  troa  valiu  and  amount  allowed, 
and  it  did  not  know  of  fraud  until  beginnlac 
of  octfon,  the  statuta  of  limitatloas  was  tolled. 

Error  from  District  Court,  Garfield  Coun- 
ty; Junes  B.  ODlUfl(n»  Judge. 

Action  for  an  accounting  by  the  Bnld  Cem- 
etery Association  against  the  estate  of  H. 
M.  Spalding  and  B.  L.  Spalding.  Findings 
in  Judgment  for  defendant  E.  L.  Spalding 
and  against  defendant  H.  M.  Spalding,  and 
after  the  death  of  H.  M.  Spalding  the  actloa 
was  revived  In  the  name  of  Blinor  L.  Spald- 
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Ins.  as  administratrix,  wbo  from  the  judg- 
ment brings  error.  Judgment  modified  and 
cause  remanded,  wltb  directions. 

P.  a  SinxHu,  of  Enid,  tor  i^ftintlff  In  as 

ror. 

John  F,  Corran  and  A.  L.  Zlnsw,  both  of 
Enid,  for  dtfuidant  In  «Tor, 

KASE,  J.  This  was  an  action  In  the  na- 
ture of  an  accounting  commenced  by  the  de- 
fradant  In  error.  plalntUf  below,  against  H. 
M.  Spalding,  E.  L.  Spalding,  and  J.  A.  Spald* 
log,  as  defendants.  As  no  service  of  sum- 
mons was  ever  bad  upon  J.  A.  Spalding,  he 
dropped  out  of  the  case.  The  findings  and 
Judgment  below  were  in  favor  of  EX  L.  Spald- 
ing, and  against  H.  H.  Spalding  on  three  of 
the  Items  claimed.  No  appeal  having  been 
taken 'from  the  Judgment  in  favor  of  SI.  L. 
Spalding,  the  sole  ronalnlng  defendant  was 
H.  M.  Spalding.  Thereafter  H.  H.  Spalding 
died,  whereupon  the  action  was  revived  In 
the  name  of  Elinor  Ll  Spalding,  his  admin- 
istratrix, and  entitled  as  above  In  this  court 
For  convenience,  the  parties  will  be  designate 
ed  "plalntlir  and  "defendant.**  respectively, 
as  they  appeared  In  the  trial  court 

The  petition  of  the  plalntUf  alleged  in  snb- 
stance  that  the  plaintiff  was  a  t)aievolent 
corporation,  organized  under  the  laws  of  the 
territory  of  Oklahtfcna.  owning  and  holding 
certain  real  estate  In  Garfidd  county,  to  be 
used  as  a  burial  ground  for  the  dead ;  that 
the  def«idant8  H.  M.  Spalding,  B.  U  Spald- 
ing, and  J.  A.  Spalding  were  treasurer,  pres- 
ident and  secretary,  respectively,  of  said 
corporation  for  many  years  prior  to  the  Ist 
day  of  July,  1913,  and  that  during  all  of 
the  time  prior  to  the  Ist  day  of  July,  1913, 
said  defendants  were  members  of  the  board 
of  directors  of  said  corporation ;  tliat  the 
defendants  H.  U.  Spalding  and  E.  L.  Spald- 
ing during  their  term  of  office  unlawfully 
misBi^^ropriated  and  converted  to  their  own 
use  money  bel(»iglng  to  the  corporation  In 
the  sum  of  $6,013.65,  and  other  and  addi- 
tional sums,  Oie  exact  amount  being  un- 
known to  the  plalntift  Wherefore  the 
plaintiff  prayed  that  an  accounting  be  had 
between  the  plaintlfl  corporation  and  the 
defoidantat  and  that  Judgmmt  be  rendered 
against  the  said  def^dants  for  the  sum  of 
fe,0l3.6B  and  siKib  addidMia]  sums  as  the 
evidence  may  disclose  said  dtfendants  un- 
lawfully misappropriated  and  ocmverted  to 
their  own  use,  and  for  the  oosta  of  lall  ac- 
tion, and  for  soA  oUier  reUeC  as  may  be 
Just  and  equitable  in  the  premlsas. 

The  answer.  In  addition  to  a  general  de- 
nial, pleaded  the  three-year  statute  oC  limi- 
tationa.  While  the  petlUon  alleged  numer- 
ous fraudulent  mlsappropriatlQns  of  large 
sums  of  money  bdonglng  to  tba  corporation 
by  tbe  defoidants,  the  findings  of  the  nt- 
eree  in  favor  of  tbe  plaintiff  embraced  but 


three  items,  to  wit:  (1)  A  sum  of  money 
which  was  retained  by  the  defendant  H.  M. 
Spalding  as  compensation  for  his  services 
as  superintendent  of  the  cemetery  for  a  num- 
ber of  years;  ^  a  sum  of  money  whldi  it 
was  shown  was  paid  to  the  secretary  of  the 
corporation  as  compensation  for  his  services 
extending  over  a  period  of  years;  (3)  the 
sum  of  $330,  which  the  referee  found  was 
the  difference  between  the  reasonable  value 
and  tbe  price  paid  for  an  Iron  gate  pnx^ 
chased  for  the  cemetery  by  tbe  defendant 
during  his  term  of  office. 

The  findings  and  Judgment  entered  on  the 
first  two  Items  were  based  solely  upon  the 
theory  that,  Inasmuch  as  the  laws  of  the 
state  provide  that  the  salary  of  the  oflScers 
of  a  cemetery  assoclatl<m  shall  be  fixed  by 
the  by-laws  of  the  corporation.  It  was  beytmd 
the  power  of  the  board  of  directors  to  make 
a  valid  diarge  fi>r  compensation  tor  such 
srarlces,  in  the  absence  of  such  by-law  or  a 
resolution  passed  by  the  board  of  directors 
authorizing  such  salary.  The  allowancft  of 
the  third  Item  was  based  upon  findings  of 
fact  and  cmdusloiis  oC  law  which  will  ba 
noticed  later. 

There  was  no  cimfilct  In  the  evidence  oa 
any  material  point,  and  there  does  not  weem 
to  be  any  serious  disagreement  between  coun- 
sel on  any  particular  pnqxnltlon  of  law.  It 
is  conceded  that  neither  the  salary  of  the  su- 
perintendent nor  of  the  secretary  were  fixed 
by  the  by-laws  of  the  corporation,  or  author- 
ized In  advance  by  resolution  of  the  board  of 
directors.  Tbe  undisputed  evidence  shows 
that  tbe  officers  of  the  corporation  consisted 
of  H.  M.  Spalding,  superintendoit  and  treas* 
urer,  B.  L.  Spalding,  presldoit  and  J.  A. 
Spalding,  secretary,  and  that  these  persons 
were  also  tbe  sole  directors  and  ofllcerB  of 
tbe  assodatlon  from  1009  to  1910.  There 
was  no  exiffess  agreement  or  understanding 
that  these  officers  were  to  be  paid  for  their 
services,  but  It  aK>ears  that  from  time  to 
time  they  would  make  claims  for  services 
rendered,  which  dalms  were  allowed  by  Cha 
board  of  directors,  and  an  entry  made  on  the 
minutes  showing  the  amount  allowed  and 
tbe  purpose  for  wbldi  It  was  allowed.  Then 
was  also  im contradicted  evidence  tending  to 
show  that  tbe  aervicea  rendered  Iqr  the  offi- 
cers were  reasonably  wrath  tbe  amount  thus 
allowed  them. 

After  flndhig  the  facta  to  be  anbstaatlally 
as  stated  abore,  the  referee  found,  as  cc»- 
duslons  of  law,  as  follows: 

"(1)  T  am  of  the  opinion  that  la  order  for  E, 
L.  Spalding)  J.  A.  Spalding,  or  H.  H.  Spaldinc 
to  make  a  valid  charge  for  salary  against  the 
Enid  Ounetery  Association  whUe  serriag  as 
directors  or  offioers  of  said  association,  express 
authority  most  be  shown  for  tiis  ehaige  so 
made. 

"(2)  The  laws  of  this  stats  authorise  a  sal- 
ary to  the  snperintendent  of  a  cenietezy 
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ciatlrai,  but  prorfde  tbat  the  salarr  shall  b* 
fixed  by  the  by-lowa  of  such  corporation.  As 
no  salary  for  the  saperintendeot  was  fixed  b7 
the  b7-lBWs  of  the  Enid  Caneteir  Association, 
and  no  rawlndon  was  pused  by  the  board  of 
directors  of  the  Enid  Cemetery  Association,  aa- 
thorisinK  a  parment  of  a  salary  to  tli«  anper- 
intendent,  I  consider  the  diarge  of  $34S2  made 
by  H.  M.  Spalding  to  the  Bnid  Cemetery  As- 
■odetion  for  his  salary  as  snperint^dent  to  be 
nnanthorised  and  invalid,  and  that  said  amount 
should  be  recovered  by  the  Enid  Cemetery  As* 
Bociation.  As  the  by-laws  made  no  provision 
for  s  salary  to  the  secretary  of  the  Enid  Cem- 
etery Association,  and  no  salary  was  provided 
by  a  rcsoliition  of  the  directors  of  the  Bnid 
Cemetery  Assodatioii,  or  the  stockholdera  of 
tiie  Enid  Cemetery  Assodation,  I  consider  tlM 
payment  of  $890  made  by  JBL  H.  Spalding  to 
J.  A.  Spalding,  as  a  purported  salary  of  set^ 
retary,  to  be  onaathorixed  and  invalid,  and  an 
amouqt  which  should  be  recovered  by  the  Enid 
C«netery  Association.'' 

{1,1]  As  to  the  qnesUons  of  law  involTed, 
counsel  for  both  parties  agree  that  the  g«ieral 
rule  iB  correctly  stated  la  Fields  v.  Victor 
BnlMlng  ft  Loan  Oa,  176  Pac.  629,  aa  fol- 
lows: 

"A  president  snd  general  manager  of  a  cor- 
poration cannot  maintain  an  action  based  on  a 
quantum  memit  for  past  services  rendered  as 
president  and  manager,  when  no  compensation 
for  such  services  is  provided  in  tbe  charter  or 
by-lsws,  and  no  compensation  Is  fixed  by  any 
valid  resolntlffia  passed  prior  to  tite  rendition 
of  snch  services.  provkUng  for  cconpensation 
for  such  services." 

But  coonsel  for  def^dant  contends  tttat 
the  case  at  bar  is  not  governed  by  the  gen- 
eral rule,  bat  falls  within,  one  of  the  well- 
estabUshed  exceptions  thereto  found  stated 
In  2  Thompson  on  Corporations,  |  1736. 
Counsel  for  plaintiff  do  not  notice  this  con- 
tention in  their  brief,  apparently  relying 
for  sncceas  upon  the  authority  of  Fitids  v. 
Victor  B.  &  li.  Co.,  supra.  So  in  its  last 
analysis  the  real  question  is  whether  the 
ease  is  governed  by  the  general  rule,  or  does 
it  fall  within  one  of  the.  recognized  excep- 
tions thereto?  We  are  of  the  opinion  tbat 
the  case  falls  within  the  exceptions  mes^ 
tloned  by  Mr.  Thompson  and  the  other  au- 
Oiorltles  relied  <m  by  counsel  for  the  de- 
fendant In  his  btl^  Mr.  Thompnm,  In  Qm 
sectlm  of  his  woA  Just  referred  to^  says: 

"There  is  a  class  of  eases  which,  relsztng  In 
some  respects  the  rigid  rale  of  the  earlier  cam^ 
and  establishing  what  may,  perhaps,  be  called 
the  modern  doctrine  of  compensation,  hold  that 
the  officers  of  a  corporation  may,  under  certain 
drcumatances,  recover  compensation  for  their 
•ervices  within  the  line  of  tiieir  duties,  on  a 
quantum  meruit  or  an  Implied  promise  to  pay 
therefor;  that  where  tiiere  is  no  prior  express 
request,  bat  where  Ae  servlceB  are  rondered 
under  sndi  drenmstsnces  u  to  Imply  a  prom- 
ise^ then  the  <^cer  niay  recover,  nie  piesamp* 
tim  that  the  services  were  gratnltons  aaj  be 
overoooM  by  eUght  evldeacs.** 


Among  the  cases  cited  by  the  learned  au- 
thor iQ  support  of  the  text  is  Nat.  L.  &  I. 
Ca  T.  Rodcland,  36  0.  a  A.  S70.  94  Fed.  336, 
where  he  says  (and  we  agree  with  him) — 

*'tii«  rule  was  fully  and  admirably  stated  by  a 
federal  court  thus:  *A  thoughtful  and  d<diberato 
consideration  of  this  entire  question,  and  an 
extended  consideration  of  the  authorities  upon 
it,  has  led  to  the  conclusion  tbat  this  la  the 
true  role:  Officers  of  a  corporation,  who  are 
also  directors,  and  •who,  without  any  agreement, 
express  or  Implied,  with  the  corporation  or  ito 
owners,  or  their  r^resentatives,  have  volun- 
tarily rendered  tbelr  sendees,  can  recover  no 
bsck  pay  or  eompoisatlon  Umefor;  and  <t  is 
beyond  the  powers  of  the  board  of  directors,  aft- 
er such  services  are  rendered,  to  pay  for  then 
out  of  the  funds  of  the  corporation,  or  to  ere* 
ate  a  debt  of  the  corporation  on  account  of 
them.  But  such  officers,  who  have  rendered 
their  services  under  an  agreement,  either  ex- 
press or  implied  with  the  corporation,  its  own- 
ers or  representatives,  that  they  diall  receive 
reasonable,  but  indefinite  compensation  there- 
for, may  recover  as  much  as  their  services  are 
worth;  and  It  Is  not  b^rad  the  powers  of  the 
board  of  directors  to  and  pay  reasonaUe 
salaries  to  them  after  they  have  discharged  the 
duties  of  their  offices.' " 

[S,  4]  In  the  case  at  bar,  any  ivesumption 
that  tile  services  were  gratultons  was  cer- 
tainly orercmne  by  the  fact  tlut  the  minutes 
of  the  CDiporation  dearly  showed  I3iat  the 
<^cers  were  not  cmly  expecting  and  ciwiming 
compensation  for  thdr  slices,  tmt  that 
th^  had  been  receiving  compensatlfHi  then- 
for  teom  the  rtry  oommoicanent  of  their 
term  of  offloe.  Referring  to  other  cases 
which  seem  to  be  In  pi^t  here  Qie  learned 
author  says: 

"The  Supreme  Court  of  Louisiana,  while  rec- 
ognising the  general  rule  that  there  dan  be  no 
recovery  of  onnpensation  for  services  by  dt 
rectors  and  <Ao«i  In  the  absenoe  of  agreement, 
say  (hat  the  mle  Is  not  wlthont  exeqrtion;  that 
where  the  duties  of  the  preddent  of  a  di- 
rector are  onerous  snd  tdlsom^  and  havs  beoi 
performed  by  him.  he  may  recover ;  and  It  was 
said  that  the  mle  must  yield  some  of  its  force 
when  applied  to  coses  where  the  officer  or  agent 
had  already  and  oontinuonsly  received  for  sev- 
eral years  a  regular  salary,  legalised  or  rati- 
fied by  the  continuous  acquiescence  of  the  cor- 
poratfam.  A  dlstineti<ra  was  made  betweoi  the 
ease  where  a  president  or  direetor  was  s^lnig 
fiff  his  salary,  and  whwe  in  the  ooorse  ot  ths 
tnuiness  hs  had  retained  his  salary,  and  tn« 
corporation  was  suing  to  recover  the  smount 
thus  retained.  In  a  Eentocky  case  It  was  said 
that  it  was  the  right  and  duty  of  the  directors 
to  elect  officers,  and  that  It  was  their  duty  to 
fix  a  reasonable  compensation  for  their  serv- 
ices, and  that  where  officers  bad  rendered  serv- 
ices under  such  election,  in  the  absence  of  a 
sslaxy  fixed  1^  the  directors,  the  law  raised  an 
assumpsit  on  the  part  of  tiie  company  to  pay 
an  officer  a  ceasniable  compensatdwi  for  fab 
services;  and  where,  in  that  state^  the  law  re- 
quired Ute  corporation,  a  bank,  to  appoint  a 
derk,  but  neither  the  law  aor  aoy  Iv-lav  or 
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resoIntloQ  of  tbe  board  fixed  hli  compauatlon, 
it  was  held  that  he  might  neorer  In  an  action 
of  assompait." 

Tbe  cases  referred  to  In  tbe  note  are 
Campbell  t.  Lambert,  86  La.  Ann.  85.  Bl 
Am.  Bep.  1,  and  Gmndy  t.  Pine  Hill  Coal 
Co.,  9  S.  W.  414,  10  Ky.  Ulw  Bep.  883,  and 
seem  to  fully  sustain  tbe  doctrine  laid  down 
in  tbe  text  Ottier  cases  to  tbe  same  effect 
are  Taussig  r.  St  Louis  &  K.  By.  Co.,  166  Mo. 
28,  66  8.  W.  968,  88  Am.  St  Bep.  674;  Ball- 
road  Co.  T.  Bictuurds,  8  Kan.  101. 

In  tbe  case  at  bar,  as  we  bare  seen,  tbe 
ofilce  of  snperlnteaOent  is  created  by  a  stat- 
ute wblcb  also  clearly  mrorides  that  bis 
compensation  itball  be  fixed  by  tbe  by-laws, 
tbus  showing  that  Utere  is  nothing  Inberent- 
ly  wrong  In  tbe  mere  £act  that  Ibese  ofBcers 
were  being  paid  for  tbeir  services.  In  these 
circumstances,  tbe  antborltles  bold  that  the 
mere  omtsskm  to  fix  bis  salary  does  not  de- 
prive the  officer  rendering  services  for  tbe 
corporation  of  bis  right  to  recover ;  tbe  law 
in  proper  cases  raising  an  assumpsit  on  the 
part  of  tbe  company  to  pay  a  reasonable 
otMupensatlon  for  bis  services.  We  think  tbe 
forgoing  authorities  fully  sustain  tbe  right 
of  tbe  superintendeat  and  secretary  to  com* 
pensatloQ  for  the  services  rendered  In  the 
clrcumstaQces  disclosed  by  tbe  record.  ■ 

The  finding  of  fact  of  the  referee  on  tbe 
gate  Item  Is  aa  follows  : 

"The  defendant  H.  M.  Spalding  while  acting 
as  treasurer,  saiwrintendGDt,  and  a  director  oC  the 
Enid  Cemetery  Associatiim,  paid  to  J.  A. 
Spalding,  who  was  also  acting  as  director  of 
said  corporation,  the  sum  of  for  a  gate  for 
the  Ehiid  Cemetery  Association.  Tbe  referee 
finds  that  the  reasonable  value  of  said  gate  waa 
$70,  and  that  a  charge  of  f330  waa  thereby 
frandulenti^  made  agilnat  the  Bnid  Cemetery 
Association.*' 

And  bis  concluidon  of  law  was  as  follows: 

"I  consider  the  payment  of  $^  by  H,  M. 
Spalding  to  J.  A.  Spalding  for  a  gate  for  the 
Enid  Cemetery  Association  to  be  an  extortion- 
ate charge  made  by  two  directors  of  this  corpo- 
ration, and  waa  excessive  to  tbe  amount  of 
$330,  which  amount  shoold  be  recovered  by 
the  Enid  Cemetery  Asaociation." 

We  think  this  finding  and  oondtudon  are 
correct,  and  should  be  sustained. 

[S]  There  la  some  contention  that  Oils 
item  was  barred  by  tbe  three-year  statute  of 
limitations^  but  the  findings  of  the  referee 
show  that  it  was  not  only  fraudulently  con- 
tracted, but  that  it  was  fraudulently  con- 
cealed from  tbe  corporation.  It  Is  true  that 
tbe  minutes  show  that  tbe  sum  of  $400  was 
paid  for  a  gate  tor  the  c^netery;  but  there 
was  nothing  in  the  minutes  tending  to  Indi- 
cate what  the  true  value  of  the  gate  was,  or 
the  great  disparity  between  Its  true  value 
and  the  amount  allowed,  and  the  corporation 


does  not  seem  to  have  been  apiHlsed  of  tbe 
fraud  that  was  perpetrated  upon  it  In  this 
matter  until  about  the  time  of  tbe  commence- 
ment of  this  action.  These  t^cumstances 
were  sufficient  to  toll  the  statute  of  limita- 
tions. 

For  Oie  reasons  stated,  the  findings  of  fact 
and  conclusions  of  law  of  the  referee  and 
the  Judgment  entered  thereon  are  modified 
as  herein  Indicated,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  In  accord- 
ance wltb  the  views  b«^  expressed. 

AU  the  Justices  concur. 


m  OU.  mi 

BLACKWOOD,  Oouuty 
(No.  9883.) 

(Supreme  Court  of  Oklahoma.   Oct.  14,  1819.) 


DICKINSON  T. 

Treasurer. 


:Bylt0bu»  b»  Oe  Court,) 

1.  Towns  *=»48,  60  —  Teansfxr  of  uwex- 

PBNDED  BAI.ANCB  FEOH  OnX  rUNO  TO  AH- 
OTHBB. 

The  transfer  by  the  excise  board  of  an  un- 
expended balance  from  tbe  "road  dragging  fond" 
to  the  "general  fund"  of  a  township  is  a  vio- 
lation of  that  part  of  section  19,  art  10,  WO- 
Uama*  CSonstltution,  which  provides  that  "no 
tax  levied  and  collected  for  one  purpose  shall 
ever  be  devoted  to  another  purpose,"  and  in 
excess  of  the  authority  conferred  upon  the 
board  by  the  atototes  in  force  at  the  time  such 
transfers  were  made. 

2.  TOWITB  «=954r-TAX    UVT   BEQUXnED  BX- 

OAUsx  or  WBOitom.  xaAirsfxa  or  fonds 

voin.  ■ 

Where  such  a  transfer  neceesitatea  a  larger 
levy  for  road  dragging  purposes  than  otherwise 
would  have  been  required,  such  levy  Is  viud  to 
the  extmt  of  sotA  ezeeaL 

Error  from  District  Court,  Cotton  Coonty ; 
Cham  Jones,  Judge. 

Proceeding  by  Jacob  If.  Dlddnson,  as  re- 
cover of  tbe  Chicago,  Bock  Island  &  Pacific 
Railway  Company,  against  O.  O.  Blackwood, 
as  County  Treasurer  of  Cotton  County,  (McL, 
and  personally,  to  recover  taxes  paid  nndn 
protest  Demurrer  to  petition  saatalned,  and 
plaintiff  brbigs  error.  Beversed  and  nmand- 
ed  f or  a  trial  npon  tbe  merits. 

See,  also,  180  Pac  090. 

0.  O.  Blake  and  John  IL  Dnllac%  both  of 
El  Reno,  for  plaintiff  in  error. 
Lou  Morris,  of  Walter^  for  defendant  In 

error. 

KANE,  J.  This  Is  an  appeal  from  tbe  ac- 
tion of  the  district  court  of  Cotton  county  in 
sustaining  a  demurrer  to  platotUTs  petition, 
in  a  statutory  proceeding  to  recover  taxes 
iwld  under  protest  The  petition  alleges  in 
substance  that  tbe  township  offlcm  of  Cadw 
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and  Texas  townships  submitted  proper  esti- 
mates of  the  required  needs  of  tbelr  lespeo- 
tlre  townships  tor  the  en'anlng  year;  that 
■Bid  estimates  showed  that  each  <a  said 
townships  had  on  hand  In  Its  road  dragging 
fond  an  unexpended  balance  from  the  previ- 
ous year;  that  the  excise  board  illegally 
transferred  a  portion  of  the  unexpended  bal- 
ance on  hand  in  eadi  of  these  townships  to 
the  general  fund  thereof  and  proceeded  to 
levy  taxes  against  the  property  of  ttie  plain- 
Oltf  baaed  upon  the  estimates  as  modified  by 
the  transfers  made  by  the  bwird. 

Plaintiff  contends  In  substance  that  If  the 
money  on  hand  in  the  road  dragging  fund  of 
the  respective  townships,  at  the  close  of  the 
fiscal  year  1916-16,  had  beoi  applied  on  the 
estimates  submitted  to  the  excise  board,  a 
levy  of  J86  millt^  instead  of  the  levy  of  1.6 
mills  wbtdi  was  made,  would  have  heai  suffi- 
cient in  Texas  township,  and  that  a' levy  of 
.TO  mills.  Instead  of  U6  mills,  would  have 
been  sntident  in  Cache  townshiii,  Plahitlff 
paid  itB  taxes  as  levied,  for  the  first  half  of 
the  year  1016-17  under  protest,  and  brou^t 
salt  against  the  county  treasurer  to  recover 
the  sums  of  $83.71  and  $93.86  alleged  excess 
odlectlons  fbr  Texas  and  Oadie  townships 
respectively. 

[1]  It  is  first  urged  that  the  transfer  of  the 
unexpended  balances  from  the  road  dragging 
funds  to  the  general  or  cnrrait  funds  of  Uie 
respective  townships  was  void  because  In  vio- 
lation of  section  19,  art  10,  Gmstitntlai  of 
Oklahoma,  whldi  provides: 

''Every  act  enacted  by  tbe  Le^latnre,  and 
every  ordinance  and  resolution  passed  by  any 
county,  dty,  town,  or  manldpal  board  or  legis- 
lative body,  levying  a  tez  shall  specif  dls* 
tinetly  the  purpose  for  wUeh  said  tax  is  levied, 
and  no  tax  levied  and  collected  for  one  purpose 
shall  ever  be  devoted  to  another  purpose." 

We  think  this  contention  is  well  taken. 

TbB  law  providing  for  the  road  draisbv 
tai^  in  effect  at  Oie  time  of  the  acts  com- 
plained was  secttoi  10.  art  2.  c.  178,  8es- 
rion  Laws  1916,  which  provides,  in  part: 

"At  every  Febraary  meeting,  or  as  soon  there- 
after as  possible,  the  towDship  board  of  each 
township  shall  select  from  Its  township  road 
system  the  roads  to  be  dragged  for  one  year,  to 
be  known  a  dra gable  roads,  and  shall  employ 
a  superintendent  of  the  township  road  system, 
who  shall  give  bond  for  the  falthfal  perform- 
ance of  his  duties  in  sach  sum  as  said  board 
may  direct  Said  supertntendeot  shall  have 
general  supervision  of  all  dragging,  and  repair 
work  on  tJie  township  road  system.  •   •   * " 

After  further  defining  flie  duties  of  the  an- 
perintendoit,  the  act  redtes: 

**For  this  purpose  there  shall  be  expended, 
under  the  direction  of  the  township  board, 
through  tbe  road  superint^dent  upon  the  town- 
ship road  system  not  more  than  two  mill  drag 
tax  herein  authorized  to  be  levied.** 
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The  act  was  declared  valid  in  the  cases  of 
Lask  et  aL  v.  Bminhlser,  63  Okl.  785,  158 
Pac.  916;  Lusk  et  aL  v.  Starkey,  63  Okl.  794, 
168  Pa&  9ia 

In  tbe  case  of  City  of  Louisville  v.  Button, 
118  &y.  732,  82  8.  W.  293,  the  question  for 
omslderation  was  whether  the  transfer  ot 
money  from  the  fund  for  "general  purposes" 
to  tbe  fund  for  "street  sprinkling  purposes" 
violated  section  180  of  tbe  Eentu(^  Consti- 
tution, which  is  the  same  In  effect  as  the  pro- 
vision herein  Involved.  In  passing  upon  this 
quesUon  the  learned  Justice  who  delivered 
the  opinion  of  the  court  said: 

"The  qaestioD  then  narrows  Itself  down  in  this 
case  to  the  one  whether  'street  sprinkling'  is 
embraced  in  the  term  'general  purnMses.'  With- 
out undertaking  to  define  here  what  may  be 
included  in  the  latter  term,  we  are  clear  that 
its  being  enumerated  with  some  dozen  other 
divisions,  each  of  which  Is  required  to  be  pro- 
vided for  expressly,  if  at  all,  negatives  the 
proposition  that  one  embraces  the  other.  For. 
if  that  were  true,  it  would  be  within  the  power 
of  the  conodl  to  levy  the  whole  tax  under  the 
head  of  'general  purposes,*  defeating  entirely 
tbe  motive  of  the  legislation  requiring  a  partic- 
ularlsation  of  subjects  for  which  taxes  are  to 
be  levted."  . 


Carroll  t.  Williams,  202  S.  W.  604.  where 
a  similar  provision  of  the  Constitution  of  tbe 
state  of  Texas  was  construed,  is  also  in  point 
to  the  same  effect  Moreover,  at  the  time  the 
transfers  complained  of  were  made,  there 
was  no  statute  or  provision  at  law  authoriz- 
ing the  exdse  board  to  transfv  mcmeys  de- 
rived tnmi  taxation  from  one  fund  to  an- 
other. 

That  tbe  transfer  of  mon^  from  the  road 
dragging  tax  funds  to  the  gueral  township 
funds  increased  plalntifTs  road  dragging  tax- 
es Is  not  disputed.  In  St  L.  *  S.  F.  By.  Oa 
T.  Thompson.  85  OkL  188,  141.  128  Paa  686^ 
686.  in  discussing  the  power  of  the  county 
excise  board  to  levy  tax,  this  court  said: 

"Its  anthorlty  to  levy  taxes  to  raise  funds 
to  meet  the  estimated  expenses  each  year  is, 
granted  solely  by  the  statate,  and  the  measure 
of  its  power  relative  thereto  must  he  found  In 
the  terms  of  the  statute.  The  statute  con- 
templates that  each  year  shall  take  care  of 
itself;  that  no-  greater  amount  of  taxes  shall 
be  levied  during  any  one  year  than  shall  be 
necessary  to  take  care  of  the  obligationB  of 
the  monldpallty,  incurred  or  maturing  during 
that  year,  which  shall  be  fixed  1^  an  approved 
estimate  before  the  tax  is  levied. 


In  A..  T.  ft  S.  F.  By.  Ca  v.  Sldredge,  169 
Pac  1071,  it  Is  said: 

Tlalntifl  contends  that  tiie  Bxdse  Board 
had  no  authority  to  Increase  the  estimate  made 
by  the  Board  of  County  Conunlssitmers,  and 
that  the  levy  made  in  pursuance  of  the  increase 
was  excessive  and  lllegaL" 
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After  QQodntf  Ibe  foregoing  Crom  St.  U  A 
S,  F.  R7.  Oft.  T.  niompeon,  It  Is  nld: 

''Applyiiic  the  doctrine  of  that  ease,  it  followa, 
becaoM  the  excise  board  waa  without  anthoritr 
to.  increase  the  estimate  made  Itf  the  4K>ard 
of  ooonty  commissioner^  that  any  increase 
made  by  it  and  any  taxea  edlected  by  zeastn 
thereof  wonld  be  UlegaL" 

The  folloiriiig  cases  are  also  In  point  to  the 
aame  effect:  St.  L.  &  8.  F.  By.  Co.  t.  Tate, 
Ocnmty  Ikeaaorer,  et  al^  86  OU.  663, 130  Pac. 
9U ;  A.,  T.  ft  S.  F.  By.  Oa  t.  W^clna,  Treas- 
urer, 6  OkL  477,  488.  48  Pac.  1019,  1020. 

It  seems  clear  frcan  the  foregoing  anthorl- 
ties  that  the  transfer  6f  funds  t>y  the  exdae 
board  from  the  road  dragging  fond  to  the  gen- 
eral township  fnnd  was  illegal  and  void.  Bnt 
granting  the  tranafns  wore  llleipl,  and  that 
they  Increased  t3ie  plalntUTs  taxes  aa  alleged, 
Om  question  still  remains  whether,  in  these 
drcnmstanceB,  the  plaintiff,  the  railway  com- 
pany, has  been  Injured  in  such  a  manner  that 
it  has  a  rl^t  to  recow  the  excess  thtu  paid. 
Counsel  for  defendant  in  his  brief  Insists 
tliat  the  additional  levies  made  <m  account  of 
file  transfer  of  funds  did  not  Increase  the 
combined  levies  beyond  the  statutory  limit. 
Tills  contention  Is  untniable.  It  Is  shown 
that  the  transfer  from  the  road  dragging 
fondly  to  the  graeral  township  funds,  of  mon- 
ey on  hand  at  the  time  the  levy  was  made^ 
Increased  the  levy  beyond  what  It  wonld  have 
been  had  the  transfer  not  been  made.  It 
may  be  true  that  the  Increase  was  not  to  the 
full  extent  of  the  limit  allowed  by  law,  but 
it  is  not  contemplated  that  the  townships 
shall  levy  for  road  dragging  purposes  the 
limit  allowed  by  law,  regardless  of  whether 
or  not  this  money  Is  needed  for  road  dragging 
purposes.  The  excise  board  Is  required  to 
act  on  the  estimates  submitted  by  the  county 
officers.  It  may  modify  these  estimates,  as 
provided  by  law,  but  it  is  not  authorized  to 
levy  any  more  mon^  for  any  one  year  than 
Is  required  for  that  year. 

tZ]  The  case  at  bar  is  not  governed  by  the 
rule  applicable  where  the  taxing  officers 
squander  or  embezzle  moneys  comtug  into 
their  hands  from  taxation.  In  such  cases  the 
municipal  needs  must  be  met  by  additional 
taxation.  Here  the  excise  board  merely 
sought  to  transfer  money  from  one  fnnd  to 
another  without  authority  and  apparently 
for  the  puriwse  of  evading  certain  statutory 
IlmltationB  upon  the  taxing  power.  We  con- 
clude therefore  that  the  levy  as  made  for 
Texas  and  Cache  townships  of  Cotton  county 
was  void  to  the  extent  it  was  increased  by 
transfer  of  money  on  hand  at  the  time  the 
levy  for  1917  was  made,  available  for  road 
dragging  purposes  for  1917,  and  not  needed 
for  any  deficits  or  any  prior  Indebtedness. 

The  Judgment  of  the  trial  court  in  sustain- 
ing defendant's  demurrer  Is  therefore  revers- 


ed, and  the  cause  rwnaeflrt  fto  trial  upon  Its 
merits. 

All  the  Justices  ooncnr,  except  UcNIBIA 
J.,  not  p*f '^r*^"!- 


•Of  Okl.  I»> 

ST.  XjOVIB  *  a  F.  B.  CO.  et  sL  t. 

BUM3EEB  et  aL   (No.  9299.) 

(Supreme  Conrt  of  Oklahoma.   April  24,  1919l 
Behnring  Denied  Oct  28»  19190 

(BvUabuM  by  tike  Court.) 
V  Oabmbbs  4s»118— Liabu  vo»  DBsrKncnoH 

or  IBKIQHT  BT  IIBB  ARKB  CAB  USFBOIXD 

AND  axALXD. 

Where  it  was  a  custom  for  a  oommon  car- 
rier to  iurniah  ears  to  a  shipper  at  a  certain 
pi^t  when  cotton  waa  loaded  for  shipment, 
after  whidi  same  was  Inspeetcd  by  an  employ^ 
of  the  Wflstera  Washing  and  Inspection  Bu- 
reau, whose  duty  It  was  to  make  out  and  deliver 
to  the  carrier  a  certificate  of  inspection,  and 
the  cars  were  sealed  bj  said  Inspector,  and 
where  after  the  cotton  was  inspected  the  ship- 
per had  nothing  further  to  do  In  order  to  start 
the  cotton  in  transit,  Md,  that  when  cars  were 
delivered  by  the  carrier  and  loaded  by  the  ship- 
per and  inspected  and  sealed  by  Ae  inspector 
the  liahillty  of  tlie  shipper  aa  a  common  ear 
rier  attached,  and  where  die  ootton  was  there- 
after destroyed  by  fire  the  carrier  Is  BaUe  for 
Uw  value  thereof, 

2.  CaBBIKBB  «=»47(1)— IlTSFKOTOB  OT  COTTOn 
SHZPFXD  AS  EICFLOTKB  Of  "^ff^^lT" 

When  a  carrier  requests  that  cotton  be  in- 
spected and  Inspection  certificate  iasoed  before 
cotton  is  shipped,  snd  where  tiho  inspector  is 
permitted  to  seal  ears  when  inspected  by  him, 
held,  that  the  facts  stated  are  suffldeBt  to  sus- 
tain a  finding  that  tb»  inapeetoc  is  an  employi 
of  the  carrier. 

Error  from  District  Court,  Choctaw  Coun- 
ty; C  E.  Dudley,  Judges 

Action  by  B.  B.  Blockw  and  N.  F.  HiUer, 
partnen  doing  business  under  Uie  firm  name 
and  style  of  ttie  Blocker-MlUer  Company, 
agataist  the  St  Louis  &  San  Frandsco  Ball- 
road  0>mpany  and  James  W.  taisk  and  oth- 
ers, its  recdvers.  Judgment  tor  plaintiffs, 
and  defendants  bring  error.  Affirmed. 

W.  F.  Evans,  of  St  Louis,  Ho.,  B.  A.  Klein- 
Schmidt  of  Oklahoma  City,  and  Jones  &  Fos- 
ter, of  Muskogee,  for  plaintiffs  In  error. 

McDonald  &  Jones,  of  Hugo,  and  C  M. 
Smlttadeal.  of  Dallas,  Tex.,  for  defendants  In 
error. 

HABD7,  C.  J.  E.  a  Blocker  and  N.  F. 
Miller,  as  partners  under  the  firm  name  of 
Blocker-MIUer  Company,  commenced  this  ac- 
tion against  the  St  Louis  &  San  Frandsco 
Ballway  Company,  a  corporation,  and  James 
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W.  Lusk;  W.  a  Nixoa,  and  W.  B.  Blddl^  u 
recelTen  of  lald  corporation,  to  recover  the 
Talne  of  100  bales  of  cotton  destn^ed  by  &w 
on  defendants'  premiseB  In  the  tAty  of  Hugo, 
during  the  night  of  December  17,  1914.  The 
liability  sought  to  be  enforced  against  de- 
fendants Is  that  of  a  common  carrier.  The 
cottQD  was  loaded  by  Cbe  Trans-Oontlnental 
Compress  CcHupany,  at  Hugo^  In  two  cars  of 
defendants  which  were  ^ced  be«Ue  the 
plant  of  the  OomprosB  Company  on  a  spnr 
track  belonging  to  d^endanta  i|  day  or  two 
prior  to  December  ITQl  It  was  a  requlre- 
mokt  of  defendants  and  a  cnstom  aliraya  con- 
formed to  In  the  dealing  betweoi  plalntUEs 
and  defendants  that  cotton  dunild  be  Inspect- 
ed an  inspector  of  the  Weston  Weighing 
and  Inspection  Bnreeti,  and  a  certificate  of 
inspection  issued  by  him  Yxton  tha  cottm 
would  be  diU>lWL  Tta  local  agent  at  Hugo 
had  Instructions  from  the  general  offlcea  of 
defendants  at  St.  LouIb  to  ah^  no  cotton  ua- 
tll  hufpecdon  warn  made  and  certificate  Is- 
sued. Plaintiffs  nor  the  Compress  Company 
had  any  connection  with*  or  autborl^  over, 
the  inapector  who  perfiirmed  Hieae  duties. 

On  the  16th  day  of  December,  the  cotton 
was  Inspected  and  some  of  it  found  to  be  wet 
On  the  morning  of  the  17th,  a  portion  <^  It 
was  unloaded  and  permlttied  to  dry  and  was 
rdoaded  on  the  afternoon  of  the  same  day, 
when  an  Inspector  Inspected  the  cotton  and 
sealed,  <»>  caused  the  cars  to  be  sealed  and 
prepared  an  tnspectlim  certificate,  the  orlgl* 
nal  of  which  was  dellrered  to  the  defendants 
on  the  followlnf  morning,  and  a  copy  to 
the  Compress  Company.  Tba  certiflcate  is 
aa  fbllowa: 

''Western  Wdghing  and  Inspectlim  Bnrean. 
"Oottm  Inspection  Cortlflcate. 

"Hogo,  OUa.,  Dec  17,  1014. 
**Thi8  la  to  certify  that  we  have  inspected  the 
Allowing  described  cotton  at  Trans  Contl  No. 
of  bales  GO  for  account  of  Frisco  Shipper  Block- 
er Millw  Go.  Seals  K.  a  222  K.  a  226.  Con- 
dition tieaxO,  K." 

That  night  about  10  p.  m.  Oie  cotton  caught 
fire  and  was  burned. 

CI]  Defendants  donnrred  to  plaintiffs'  evi- 
dence and  moved  fttr  an  inatmcted  verdict, 
both  of  which  were  overruled,  and  error  la 
easlgned  thereon.  The  cause  was  submitted 
to  the  Jury  upon  the  theory  that,  if  the  In- 
spector or  his  principal  was  in  the  ^ploy- 
m«nt  of  defendants,  plaintiffs  were  entitled 
to  recover,  and  error  is  urged  thereon  for  the 
reason  that  there  were  nether  allegations 
nor  proof  that  said  Inspector  or  his  employ- 
er was  in  the  service  of  defendants.  The  lia- 
bility of  defendants  as  common  carriers  de- 
pends upon  the  question  whether  the  cotton 
had  .  been  delivered  to  and  accepted  by  them^ 
for  shipment  at  the  time  the  fire  occurred. 
The  true  teat  for  determining  whether  the 
liability  of  a  common  carrier  has  attached 


Is  not  the  execution  and  delivery  of  a  biU  of 
lading  (EHUott  on  Bidlroads,  i  1415;  4  B.  a 
Ij.  606,  f  174) ;  but,  when  the  goods  are  plac- 
ed In  a  coniUtlfm  ready  for  shipment  at  a 
point  where  the  carrier  has  directed  said 
goods  to  be  placed,  and  the  carrier  baa  beoi 
notified  of  tbe  dellv^  and  furnished  vrlth 
ah^iping  dlrectlona  (K.  C,  M.  &  0.  By.  Co. 
T.  Cox,  26  Okl.  774, 108  Pac.  880,  82  L.  B.  A. 
[N.  8.]  812),  or  where  the  gooda  have  been 
dflUvond  to  the  carrier  according  to  the  cus- 
tom and  course  of  dealing  between  the  sh^ 
per  and  the  carrin,  with  shipping  direc- 
Uons  fnmishad,  and  nothing  remains  to  be 
done  bj  the  shipper  to  place  the  goods  in 
course  4^  transit,  this  liability  oomma»»8 
(4  BlUott,  Bailroadi^  i  1404;  Hntdiinson 
on  Carriers  I8d  Bd.]  i  124 ;  4  B.  a  L.  688; 
i  167).  In  the  absence  of  a  special  con- 
tract or  cufitcnn,  it  Is  not  sufflcl»t  to  place 
the  property  at  a  point  m  tlw  carrier's  pron- 
laes  from  wlUch  it  ml^t  readily  be  takoi 
by  the  carriw*  but  there  must  be  noOca  to 
the  carrier  of  the  delivery  and  Intentlmi  to 
place  the  goods  In  the  custody  of  the  carrier 
for  transit  10  a  J.  222.  But  It  is  generally 
held  that  this  rule  la  subject  to  any  craven- 
tional  arrangonuit  between  ttie  carrier  and 
ita  patrons,  or  to  the  custom  or  usage  in  tlieir 
dealings  which  dlspoises  with  giving  of  ac- 
tual notloB  to  the  carrier  of  the  dellvray  of 
the  goods.  In  other  words,  when  by  special 
contract,  custom,  or  usage  goods  are  placed 
by  the  ahlroer  at  a  point  at  which  they  are 
aocii8t<Hned  to  be  deposited,  this  wiu  be  suffl- 
doit  delivery  and  acceptance  to  charge  the 
carrier  as  an  insurer,  although  no  actual 
notice  is  given  or  assent  shown.  10  0.  J. 
22S;  4  B.  C.  U  601,  IS  168. 170^  172. 

It  is  shown  that  the  custom  of  dealing  be- 
tween plaintiffs  and  defendants  was  that 
cars  were  placed  upon  the  track  alongside 
the  plant  of  the  compress  company;  that 
hllla  of  lading  were  prepared  by  plaintiffs 
and  delivered  to  defendants  for  execution, 
and  cotton  loaded  by  the  compress  company, 
after  which  lnsi>eetlon  thereof  was  made  by 
a  representative  of  the  Western  Weighing 
and  Inspection  Bureau,  whose  duty  it  was  to 
furnish  to  defendants  an  inspection  certifi- 
cate, and  that  when  cotton  was  loaded  and 
inspected,  plaintiffs  nor  the  compress  com- 
pany were  reaulred  to  do  anything  else  in 
order  to  start  the  cotton  in  transit.  These 
facts  were  suffidoit  to  establl^  the  relation 
of  sliipper  and  carrier,  and  impose  upon  de- 
fendants  the  liability  of  a  common  carrier 
fivm  and  after  the  time  the  cotton  had  been 
inspected  and  the  cars  sealed  by  the  inspec- 
tor. 

[21  It  was  not  error  to  submit  to  the  Jury 
the  question  aa  to  whether  the  Inspector  or 
his  employer  was  agent  of  and  acting  for  de- 
fendants. The  general  office  of  defendants 
in  St  Louis  had  Instructed  the  local  agent 
at  Hugo  to  ship  no  cotton  until  Inspection 
was  made  and  certiflcate  Issued,  and  it  la 
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shown  to  be  the  cnstom  as  between  plaintUfs 
and  defendants  for  the  Inspector  to  Inspect 
the  cottfm  and  seal  the  cars  and  deliver  In- 
spection certiflcate  to  ttie  local  agent  who 
thareupra  signed  bills  of  lading  which  had 
been  previously  prepared  by  plaintiffs  c(m- 
talnlng  spedflc  shipping  Instrnctlons.  The 
certificate  of  Inspection  in  this  case  shows  on 
its  face  that  it  was  made  "for  account  of  Fris- 
co," and  these  drcnmstances  were  snffldent 
to  warrant  the  Jnry  in  finding  that  the  In- 
spector or  his  employer  was  in  the  service 
of  defendants,  and  that  when  the  cotton  was 
Inspected  and  the  cars  were  sealed  defend- 
ants had  notice  that  the  cotton  was  i:eady 
for  shipment.  Whether  the  Inspector  detlv- 
ered  the  certlflscate  on  the  evening  of  the  17th 
or  waited  until  the  morning  of  the  18th 
would  make  no  difference,  for  It  was  his 
duty  to  d^ver  this  certiflcate  to  defendants, 
and  neither  plalntiifFs  nor  the  compress  ccaa- 
pany  had  anything  further  to  do  In  order  to 
start  the  cotton  in  transit  The  petition  al- 
leged fbAt  the  cotton  was  ddivered  to  d^end- 
ants,  and  that. they  received  and  accepted 
the  same.  No  motion  was  filed  to  require 
plaintiffs  to  set  out  the  name  of  the  agent 
wltti  whom  plaintiffs  doilt  Had  defendants 
desired,  Ch^  blight  have  required  that  this 
Information  be  fnmiahed,  and.  not  having 
d(me  BO,  plalntm  wen  entttled  to  prove 
under  the  general  allegation  of  ddlvery  In 
the  petltltm,  that  the  cotton  had  been  deliv- 
ered to  defendants  In  any  lawful  manner.  A 
corporation  must  of  necessity  act  throagli 
agents  and  under  the  state  of  the  pleadings 
it  was  cfxnpetent  to  prove  delivery  and  notice 
to  defendants  as  was  done. 
The  Judgment  is  afllrmed. 

OWEN,  BAIKE}?,  HARRISON,  PITCH- 
FORD,  and  JOHNSON,  JJ.,  concor. 


(7«  Okl.  220) 

SMITH  et  al.  v.  BRALBY  et  aL  (No.  9441.) 

(Supreme  Court  of  Oklahoma.    July  16^  1919. 
Rehearing  Denied  Oct.  21,  1919.) 

(SvOahua  hy  the  Court.) 

1.  Ohioisai,  recobds  or  deeds  ob  cebtxited 

COPZEB  ADUIBBIBLE  IN  EVIDERCE. 
Deeds  duly  recorded  may  be  received  In  evi- 
dence by  the  introduction  of  the  original  rec- 
ords, or  by  copies  doJy  certified  1^  the  officer 
having  the  legal  custody  of  sndi  records  under 
his  offi<dal  seal,  if  he  have  one,  with  the  same 
effect  as  the  originala,  when  the  originals  are 
not  in  the  pooaearion  or  ander  the  control  of 
the  party  desiring  to  use  the  same. 

2.  Judgment  ^=>704,  718(2)— M&Tma  wot 

ACTUALLT  IJTIOATID  AlTD  ADJTOXOATKD  BS- 
TWKEir  COPZ.AINTZnB  HOT  BBS  JUDICATA. 

In  an  action  tn  ejectment,  a  former  Judg- 
ment of  a  court  of  competent  jurisdiction,  be- 


tween die  same  parties  and  Invdving  the  same 
subject-matter,  is  condaeive  aa  to  the  respective 
parties  and  those  in  privity  with  them,  not  only 
as  to  every  matter  involved  In  the  former  case, 
but  as  to  every  matter  germane  to  the  Issues, 
which  could,  or  might  have  t>een,  litigated  and 
determined  therein,  whether  the  same  was  plead- 
ed or  not;  bat  such  judgment  does  not  have 
the  effect  of  eettllng  conflicting  or  hostile  daima 
between  coplalntiffs  or  eodefendnnts,  unless 
such  claims  were  brought  into  issue  and  were 
actually  litigated  and  adjudicated. 

8.  JuDOUxnT  ^s>682(D— When  beb  judicata 
AS  TO  snnsniintNT  pubchaseb. 
Where  idalntiff  sues  to  gntet  titie  to  certain 
hinds,  and,  the  defendants  in  the  action  plead 
title  from  plaintilTB  grantor,  and  judgment  is 
rendered  against  the  plaintiff  and  in  favor  of 
the  defendants,  a  purchaser  from  plaintiff  sub- 
sequent to  the  judgment  cannot  successfully 
claim  compensetion  for  improvements  thereafter 
placed  upon  the  premisea  in  an  action  in  the 
nature  of  ejectment  by  the  said  defendants  to 
recover  possession  of  the  premises. 

4.  Indians  *=9l5(l)— Deed  of  BEsraierEDln- 

DIAN  NOT  AJVECTINO  BIB  BZOHT  TO  KZXCUTS 
OTUBE  C0NVETANCB8. 

Section  2280,  B,  I*  1910,  does  not  apply 
when  one  has  gone  into  iKwsesrion  under  a  deed 
executed  by  an  Indian  wbUe  restricted.  It  haa 
been  held  in  a  number  of  cases  by  this  court 
that  this  statute  does  not  apply  to  a  cmiveyanGe 
by  a  restricted  Indian,  and  where  a  purchaser 
goes  into  possession  under  such  a  conveyance, 
the  possesBion  of  such  grantee,  by  virtue  of  the 
v<AA  conveyance,  docs  not  affect  Uie  right  of  the 
restricted  Indian  to  execute  other  conveyances. 

5.  Chavpebtt  akd  icaintenahob  «s»7(^— 
convbtahce  by  one  tenant  in  cohmoh  to 
his  cotenant  of  land  held  advebselt. 

A  conveyance  by  one  tenant  in  common  to 
his  cotenant  of  his  undivided  interest  in  land 
held  adversely  is  not  cbampertous. 

(Jiddittonal  ayUabut       Bditorial  Staff.) 

6.  BVIDBNCE  «ES3l81— As  TO  BEOOBDB  OT  OmCB 

or  cauNTT  OLKBK  iH  UBcaBiioii  or  nzAL 

COTOT. 

In  Bolt  for  poBsesdon  of  land  and  to  quiet 
title,  wherein  plaintiff  and  other  witnesses  were 
beard  as  to  the  whereabouts  of  a  deed  in  order 
to  lay  the  predicate  for  the  introduction  of  the 
records,  permission  to  plaintiffa  te  introduce 
records  of  county  deA's  office  was  not  an  ahnsa 
of  trial  court's  discretion,  in  view  of  Bev.  Laws 
1910,  ii  U70,  6099,  and  611S. 

7.  Deeds  «=9l20— Kiohts  aoquibxd  ibou 
OBANTXB  nnmB  toxd  deed. 

Where  a  grantees  deed  was  void,  he  could 
convey  no  righto  thereunder  to  othera. 

Error  from  District  Camt,  Atoka  Gonntr; 
J.  H.  Idnebaugh,  Judge. 

Action  for  possesslDn  and  to  quiet  title  by 
B.  B.  Braley  and  B.  T.  Clymer  against  C.  B. 
Smith,  J.  H.  Gernert,  and  Clarence  J.  Crodc- 
ett,  In  which,  on  the  court's  order,  Willie 
Tumbler  was  made  a  party  def«idant. 
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Judgment  for  plaintiffs  on  a  directed  Terdlct  | 
Motion  by  defendants  Smltb,  Oemert,  and  1 
Tumbler  for  a  new  trial  denied,  and  they 
bring   error.     Affirmed    as   to  defaidant 
Crockett,  reversed  as  to  tbe  other  d^end- 
onts,  and  remanded  for  farther  i^ooedlngs. 

M.  C.  Halle  and  J.  H.  Oemert,  both  of 
Atoka,  for  plaintltts  in  error. 
J.  O.  Balls,  of  Atoka,  tat  defendants  In 

PITCHFORD,  J.  This  acOon  was  com- 
menced by  the  defendants  In  error,  B.  B. 
Braley  and  E.  T.  Glymer,  In  the  district  court 
of  Atoka  connty,  OkL,  on  the  27th  day  of 
April,  1915,  for  the  possession  of  certain 
lands  In  said  county,  and  to  quiet  the  title 
thereto  against  the  plaintiffs  In  error  O.  B. 
Smith  and  James  H.  Oemert  For  conveni- 
ence we  will  refer  to  the  parties  as  they  ap- 
peared iQ  the  court  below.  Plaintiffs  deraign 
title  from  one  Willie  Tumbler,  the  original  al- 
lottee of  the  land.  They  allege  that  on  the 
14Ui  day  of  December,  1906,  the  said  Willie 
Tumbler,  after  removal  of  restrictions,  exe- 
cuted and  delivered  his  warranty  deed  to  said 
land  to  J.  W.  McClendon,  J.  O.  Euyrkendall, 
B.  B.  Braley,  and  B.  T.  Clymer ;  that  there- 
after on  the  1st  day  of  December,  1910,  the 
said  McClendon  and  Kuyrkendall  conveyed 
their  interests  in  said  lands  to  the  plaintiffs. 
There  was  a  further  allegation  In  the  peti- 
tion that  Jas.  H.  Gemert  and  Clarence  J. 
Crockett  claimed  some  rights  in  said  lands 
adverse  to  the  plaintiffs,  through  deeds  ex- 
ecuted by  Willie  Tumbler  and  wife  on  the 
19th  day  of  December,  1916,  to  U.  J.  Borrows, 
and  also  a  deed  from  U.  J.  Barrows  to  said 
Jas.  H.  Gemert,  and  other  conT^rances  from 
-Tumbler  to  Crockett 

Answers  were  filed  by  the  several  defend- 
ants, in  which  it  was  alleged  that  the  rights 
of  the  plaintiffs  had  been  adjudicated  in  the 
case  of  Burrows  v.  McClendon  and  others  in 
case  No.  124,  in  the  district  court  of  Atoka 
county,  Okl.,  in  which  Jndgmrat  was  ren- 
dered on  the  27th  day  of  Septembw,  1909; 
that  the  Issues  and  parties  In  case  No.  124 
were  Identical  with  the  issues  In  this  case, 
and  that  the  plaintiffs  herein  were  claim- 
ing the  same  Interest  as  claimed  by  the  de- 
fendant In  case  No.  124;  that  by  reason  of 
said  judgment  the  plaintiffs  were  barred 
from  maintaining  this  action.  It  was  far- 
ther alleged  In  the  answer  that  the  said  Jas. 
H.  Gemert  purchased  said  lands  on  the  24Qi 
day  of  November,  1906,  and  went  into  i>os- 
sesslon  of  the  same  for  the  said  Burrows, 
and  had  been  in  possession  ever  since;  that, 
if  the  plaintiffs  ever  had  a  deed  from  the  said 
Tnm'bler,  the  same  was  secured  by  false  and 
fraudulent  representation ;  that  no  consider- 
ation was  ever  paid  for  the  same,  and,  fur- 
ther, that  tbe  purported  deed  held  by  the 
plaintiffs  from  McClendon  and  Kuyrkaidall 
was  champertona  and  Tcdd*  for  the  reaion 
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that  the  same  was  taken  while  plaintiffs* 
grantors  were  out  of  possession  and  had  not 
received  the  rents  and  proflta  arising  from 
said  land  within  a  year  prior  to  the  date  of 
the  said  deed. 

On  the  26th  day  of  January,  1016,  the 
court  entered  an  order  making  the  said 
Willie  Tumbler  party  defendant  in  the  In- 
stant actl<Hi,  and  on  March  17th  thereafter 
the  said  Tumbler  filed  bis  answer,  denying 
the  allegation  of  plaintiffs'  petition,  and  that 
he  ever  at  any  time  executed  a  deed  to 
plaintiffs  or  their  grantors;  that  if  they 
did  hold  a  deed  from  him  to  said  land,  the 
same  was  procured  through  false  and  fraud- 
ul^t  representations,  and  was  without  con- 
sideration; and  prayed  that  hla  title  to  the 
lands  be  cleared.  There  were  other  plead- 
ings filed  by  tbe  respective  parties,  to  which 
it  Is  not  necessary  to  refer.  The  case  came 
on  for  trial  cat  the  8th  day  of  Febraary,  1917, 
and  resulted  in  the  court  Instructing  the  Jury 
to  return  a  verdict  for  the  plaintiffs.  There- 
after, In  due  time,  tbe  defendants  Smith  and 
Gemert,  and  Tumbler)  filed  motion  for  a 
new  trial.  We  will  treat  the  aaslgnmentB  of 
error  in  the  fc41owlng  order: 

First,  niat  the  court  erred  In  permitting 
plaintiffs  to  introdnce  the  recwds  of  the  office 
of  the  county  clerk  of  Atoka  eoon^. 

Second.  That  the  court  erred  in  permitting 
the  iutrodnction  of  incompetent  Irrelevant,  and 
immaterial  testimony,  and  in  refusing  to  jiermit 
defendants  to  intxodnea  eompetent  and  material 
testimony. 

Third.  That  the  court  erred  In  holdiiMr  that 
tht  defendant  yftOit  Tombler  was  barred  from 
making  defense  In  the  action. 

Fourth.  TiMt  the  court  erred  In  holding  that 
the  judgment  in  No.  124  was  rea  adjudicata  as 
to  the  defendants,  and  in  refusing  to  bold  that 
sold  judgment  was  res  adjudicata  as  to  plain- 
tiffs. 

Fittb.  That  the  court  erred  in  sustaining 
plaintiffs*  notion  to  direct  m  verdict  tor  the 
idaintiffiB. 

Sixth.  That  the  eoort  erred  in  refusing  to 
allow  the  defendant  Oemert  to  show  the  value 
of  the  improvemeats  upon  the  land  in  contro- 
versy. 

Did  the  court  commit  error  in  per- 
mitting the  Introduction  of  the  records  of 
tbe  office  of  the  county  clerk?  In  order  to 
lay  ttie  predicate  for  the  introduction  of 
the  records,  the  testimony  of  several  wit- 
nesses was  heard  as  to  the  whereabouts  of 
the  deed.  Among  these  witnesses  were  the 
plalntifCS.  Evidently  the  court  was  satis- 
fled  with  the  showing  made,  and  admitted 
tbe  records.  This  was  a  matter  largely  vrlth- 
In  the  discretion  of  the  court  and,  if  we 
find  that  this  discretion  has  not  been  abused, 
the  judgment  of  the  court  thereon  will  not 
be  disturbed.  We  are  of  the  (pinion  that 
a  sufficient  showing  was  made  to  sustain  the 
action  of  the  court 
Sactton  0099»  B.  I*.  1810^  provides: 
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"Copla  ot  B&  papen  anfhorind  or  required 
by  law  to  be  Bled  or  recorded  fn  any  public 
office,  or  of  any  record  required  by  taw  to  be 
made  or  kept  In  any  Hiieh  office,  duly  certified 
by  the  officer  having  the  lesal  ciutody  of  eucfa 
paper  or  record,  under  bis  official  seal.  If  be 
have  one,  may  t»  received  in  eridrace  with  the 
same  effect  aa  the  original  when  aoeh  original 
la  not  in  the  poBaesaion  or  onder  tlM  eontml 
<a  the  par^  dedring  to  we  flia  ■ame.'* 

We  find  tliftt  tbla  sectloii  was  adopted  from 
the  E^anaas  statute^  aad  In  the  case  of  Berg- 
man  t.  BaUItt  ct  aL,  48  Kan.  709»  28  Pac. 
038,  It  la  aaid: 

*The  plaintiffs  below  rdled  on  a  title  derlTed 
from  the  goieral  goremment  through  Taiiooa 
mesne  conveyance*  to  H.  M.  Bullitt,  deceased, 
and  to  support  their  action  they  offered  in  evl- 
dence  duly  certified  copies  of  the  United  States 
patent  and  other  conveyances  In  the  chain  of 
title.  These  were  certified  to  be  correct  copies 
of  the  originals  that  were  recorded  In  the  office 
of  the  register  of  deeds.  It  is  contended  that 
there  was  error  in  the  admission  of  the  copies, 
for  tiie  reaacm  tliat  suffident  proof  had  not 
h«en  offered  of  the  Igss  or  destmetioa  of  the 
originals  to  warrant  die  admisdtm  of  secondary 
evidence  of  such  instruments.  These,  being 
copies  of  instruments  authorized  to  be  recorded 
in  a  poblic  office,  and  which  were  recorded  in 
the  office  of  the  register  of  deeds,  were  admis- 
sible in  evidence  upon  proof  that  the  original 
Instruments  were  not  in  the  possession  and  con- 
trol of  tlie  party  dsairing  to  use  the  same. 
Proof  that  tiia  originals  were  loat  or  destroyed 
was  not  essential  to  the  admission  of  the 
ooples." 

It  was  dearly  abown  by  the  evidence  that 
ndther  of  the  plaintiffs  bad  pos8eBsi<Hi  or 
control  of  the  original  Instramenta,  and  the 
proof  of  tbdr  ezecutlfHi  was  not  only  ad- 
mitted by  the  defaidant  Gemer^  but  was 
eatabllahed  bj  tbe  evidence. 

Section  UT^  B.  U  1810^  pvorides: 

''AH  instruments  affecting  real  estate,  and  .ex- 
eeoted  and  acknowledged  bt  substantial  compli- 
ance herewltli,  shall  be  recdved  in  eridence 
witbfrat  farther  proof  of  tbdr  execntion;  ,and 
fai  all  cases  where  copies  or  other  instruments 
might  lawfully  be  nsed  In  evidence,  copies  of  the 
same  duly  certified  from  the  records  by  the 
register  of  deeds  nay  ba  racdTsd  In  evi- 
dence. •  • 

Section  B116,  B.  L.  1910,  provides: 

"The  books  and  records  required  by  law  to  be 
kept  by  any  county  judge,  county  derk,  county 
treasurer,  register  of  deeds,  derk  of  the  district 
court,  justice  of  the  peace,  police  judge  or  other 
public  officers,  may  be  received  In  evidence  in 
anj  conrt;  and  when  any  sacb  record  Is  <tf  a 
paper,  docoment;  or  instrument  authorized  to 
be  recorded,  and  the  original  thereof  is  not  in 
the  possession  or  under  the  control  of  the  party 
desiring  to  use  the  same,  such  record  shall  have 
the  same  effect  as  the  original;  but  no  public 
officer  herein  named  or  other  custodian  of  public 
records,  shall  be  compelled  to  attend  any  court, 
officer  or  tribunal  sitting  more  than  one  mile' 
from  his  office  with'  amy  record  or  records  be* 


longing. i»  his  office  ot  Id  Ut  eoitody  aa  soA 

officer." 

The  defendants  next  contoid  that  thwe 
had  been  an  adjudication  of  the  validity  at 
the  deed  executed  by  Willie  Tumbler  and 
wife  to  McGlendou  and  others,  and  also  that 
there  bad  been  an  adjodicatlon  of  tbe  va- 
lidity of  tbe  deed  execated  by  Willie  Tumbler 
and  wife  to  U.  J.  Bditows;  that  the  parties 
are  tbe  same;  that  the  subject-matter  ot  that 
suit  was  tbe  same  aa  this,  and  therefore  the 
adjudication,  of  the  court  in  that  case  ia 
binding  in  this  proceeding;  The  Judgmeat 
of  the  court  in  case  No.  124,  among  other 
things,  recites: 

"The  conrt  flnda  tiiat  the  plaintiff  acquired 
no  title  to  the  land  In  controversy  by  reason  of 
a  warranty  deed  for  tbe  reason  that  the  said 
warranty  deed  was  executed  at  a  time  when 
under  the  law  the  grantors,  WUUe  Tumbler  and 
his  wife,  were  not  permitted  to  transfer  s^d 
land.  It  is  therefore  ordered  and  decreed  by 
the  court  that  the  plalndff  take  nothing  by  his 
salt,  and  that  the  defendants  have  and  recover 
ot  ttud  from  the  plaintiffs  all  their  costs  herds 
laid  out  and  expuided,  for  aU  of  whidi  let  e» 
ecotion  Issae.** 

[7]  Tba6  seems  to  be  no  question  as  to 
what  was  dedded  by  tbe  court.  It  was  there 
held  that  U.  J.  Burrows,  under  whom  the  de- 
fendant Jas.  H.  Gemert  deralgns  title,  had 
no  title;  that  h^Es  deed  was  absolutely  void. 
His  deed  being  void,  he  could  convey  no 
rights  thereunder  to  the  defradants.  In 
Scott  r.  Wlse-Antry  Stock  Co^  66  Okl.  001 
ISO  Paa  84(^  the  rule  is  stated  aa  follows: 

"While  it  is  tme  that  the  plaintiffs  In  ssid 
action,  Wise  at  aL,  conveyed  this  property  to 
the  corxrarstion  formed  by  them  aSter  tbe  In- 
Btitntion  of  their  suit,  and  before  the  rendition 
of  the  judgment  in  said  action,  we  are  of  the 
opinion  that,  Inasmuch  as  the  corporation  pur- 
chased this  property  from  the  plaintiffs  in  said 
action  after  the  institution  of  the  said  suit  and 
during  the  pendency  thereof,  it  la  Iwand  by  tbe 
lodgment  rendered  therein  against  Its  grantor 
and  acquired  no  greater  rli^ts  tlian  tb^  had  In 
said  property." 

In  Baker  t.  Leavltt  et  al^  64  OkL  70.  153 
Pac  1099,  it  Is  said: 

"Hie  nOe  is  well  ssttled  In  this  state  that  a 
final  Jadpnent  of  a  court  d!  competent  iurisdic- 
tion  is  condusive  between  the  parties  and  their 
privies,  in  a  subsequent  action  involving  the 
same  subject^atter,  not  only  as  to  all  matters 
actually  litigated  and  deterndned  fn  the  former 
action,  but  as  to  all  matters  germane  to  issues 
which  could  or  might  have  been  litigated  and 
determined  therein." 

While  la  case  Na  124  tbe  defendanta,  who 
are  i^wtntil^  In  the  Inst&nt  case,  naked  for 
afflrmatlTe  rdlffiC— that  la,  that  tbey  be  ad- 
Ji^ged  to  be  the  ownwa  of  the  land— the 
court  failed  to  pass  upon  this  point.  The 
plaintiff  in  that  case  relied  upon  the  deed 
from  WUlle  Tumbler  and  arlfe^  which  the 
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court  beld  to  be  toUL  The  coart  made  no 
fludlDg,  nor  was  It  necessary,  In  so  tar  as 
the  plaintiff  there  was  concerned,  to  adjudi- 
cate the  rlj^ti  of  the  cod^endants  as  be- 
tween themsdves;  the  plaintiff  betns  in  no 
manner  Interested  or  affected.  As  the 
record  stands,  there  was  a  final  adjndlcatioa 
as  to  the  title  of  Burrows,  Tbem  being  no 
apsteal  from  that  Jodgment,  the  same  be- 
came flnaL 

[2,  S]  It  Is  dearly  shown  by  the  record 
ttiat  the  Issnes,  parties,  and  snbject-mattar 
in  case  No.  124  were  Identical  with  the  is- 
sues, parties,  and  subject-matter  In  this  case, 
except  as  to  Smith  and  Crockett  Hils  being 
true,  the  adjndlcatlon  In  Na  124  would  be 
a  bar  to  all  matters  and  Issues  which  were 
pleaded  and  inovai,  or  might  hare  been 
pleaded  and  proven,  as  between  the  plain- 
tiffs and  tb^r  privies  and  the  defendants 
and  their  privies ;  but  when  the  court  found 
that  the  title  of  the  plaintiff  In  that  case 
was  absolutely  void,  and  that  the  plaintiff 
was  not  entitled  to  recover,  and  gave  Judg- 
ment for  the  defendants,  wltbout  adjudi- 
cating the  rights  of  the  defotdants  as  be- 
tween themselves,  none  of  tbelr  rights  as 
between  themselves  were  affected  by  the 
Judgment.  In  the  case  of  Corrugated  Cul- 
vert Co.  V.  Simpson  Twp.,  1SL  OkL  178,  101 
Pac.  SM,  the  court  said: 

"A  Judgment  or  decree  upon  th«  merits  is 
Condaslve  between  the  parties,  and  those  In 
privity  with  them,  and  the  facts  thai  establish- 
ed can  never  thereafter  be  contested  between 
them,  even  upon  a  different  caose  of  action; 
and  where  the  snbseqaent  actios  is  upon  the 
same  cause  of  action,  not  only  the  facts  thos 
adjudicated  are  concluded,  bat  all  the  material 
facts  which  might  have  been  presented  aa  eon- 
stitutlns  the  claim  or  defense  are  concluded  be- 
tween the  same  parties  or  their  privies.*' 

In  Alfrey  r.  Colbert  et  aL,  44  OkL  240, 
144  Pac.  179,  like  court  laid: 

"A  Judgment  of  a  court  of  competent  Jurisdle- 
tlon,  delivered  upon  the  merits  of  a  cause,  Is 
final  and  condnrive  between  the  parties  In  a 
snbsequent  action  upon  the  same  csose,  not  only 
aa  to  all  matters  actually  Utisated  and  deter- 
mined in  the  former  action,  but  also  as  to  every 
ground  of  recovery  or  defense  which  might  have 
been  presented  and  determined  therein." 

In  Prince  t.  Oosndl.  47  OkL  ffTO^  140  Pac. 
ue2.  It  la  said: 

*'Tn  the  ahience  of  ezcepdonal  fiiets  excusing 
a  failnre  so  to  do,  a  party  should  plead  all  the 
material  -facta  that  constitute  his  claim  or  de- 
fend, nad  a  failnre  to  do  so  cannot  be  made  the 
basis  of  another  action." 

Tumbler  was  a  defendant  In  case  No.  124, 
and  while  In  that  action  he  bad  filed  an  an- 
swer disclaiming  any  interest  In  the  land 
now  in  controversy,  claiming  there  that  he 
had  transferred  all  of  his  Interest,  right,  and 
title  to  U.  J.  Burrows,  yet,  when  the  court  de- 
dared  the  title  of  Bnrrowa  a  nullity,  theu  ao 
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far  as  Burrows  was  conoerned  the  title  had 
never  passed  from  Tumbler.  While  a  Judg- 
ment on  the  merits  Is  final  and  conclusive  as 
between  the  parties  thereto  and  their  priv- 
ies, not  only  as  to  matters  actually  litigated, 
but  also  as  to  wery  ground  of  recovery  or  de- 
fense wbldi  mi^t  have  been  presented  and 
determined  therein  germane  to  the  Issnes 
ther^n,  such  Judgment  does  not  have  the  ef- 
fect of  settling  matters  betwecai  coplaintiflk 
or  cod^endants,  unless  their  conflicting  or 
hostile  claims  were  brought  Into  Issue  and 
were  actually  litigated  and  adjudicated.  In 
DeWattevnie  et  al.  t.  Slnu,  44  OkL  708.  14A 
Pac  224,  it  la  said: 

"A  Judgment  foredosing  a'  materialman's  Uen 
against  a  number  of  defendants,  indading  a 
holder  of  a  mortgage  Uen,  who  does  not  set  up 
his  mortgage  In  that  action,  will  not  predode 
the  latter  from  foredosing  his  mortgage,  aa 
against  his  codetoidants  In  the  first  foredosnre, 
who  Boqnlced  bo  inturest  in  tba  property  under 
or  by  reason  of  such  first  foredosnre,  and  whose 
conflicting  or  hostile  dalms  against  said  mort-' 
gage  were  not  in  issae  nor  litigated  In  the  first 
foredosnre,  and  It  was  not  error  to  reject  the 
offer  of  Budi  Judgment  by  such  former  code- 
fcndanti  ss  res  adjudieata  In  thia  subsequent 
action  by  the  mortgagee  to  foredose  Us  nuHt- 
gage  ag^bst  them." 

In  28  Cyc.  1279,  It  Is  said: 

"Although  a  Judgment  is  oondasive  upon  all 
the  parties  to  the  action,  so  that  no  one  can 
allege  anything  contrary  to  it,  merely  because 
his  eoplainttff  or  oodefendant  Is  not  joined  with 
him  Id  the  second  suit,  yet  the  estoppd  is  raised 
only  between  those  who  were  adverse  parties  in 
the  former  snit,  bo  that  tbe  Jndgment  therein 
setties  nothing  aa  to  tbe  relative  rights  or  lia- 
bilities of  tiie  coplalntiffs  or  codefendanta  inter 
sese,  unless  their  conflicting  or  hostile  dalms 
were  brought  into  issne  by  the  cross-petitions 
or  separata  and  adversary  answers,  and  were 
thereupon  actually  litigated  and  adjudicated." 

In  9  B.  a  Ifc  DOS,  It  la  said: 

"Where  the  original  parties  in  ejectment  both 
datmed  from  the  holder  of  the  record  titie,  but 
other  persuiB  dslmlng  4he  land  by  adverse  pos- 
sea^m  are  uded  as  defendants,  a  Judgment  for 
the  defendants,  while  conduslve  against  the 
plaintiffs,  is  not  conclusive  as  between  those 
defendants  dalming  by  the  record  title  and 
those  dalming  by  adverse  posseBdon." 

The  effect  of  tbe  Judgment  In  No.  124  was 
to  predude  Burrows  and  his  privies  from 
afterwards  claiming  any  rights  by  virtue  of 
the  deed  from  Tumbler  to  Burrows,  or  inter- 
posing said  deed  as  a  defense  in  tbe  present 
action.  The  court,  however,  did  not  in  any 
way  pass  upon  the  validity  of  the  deed  from 
Tumbler  to  these  plaintiffs.  The  court  was 
in  error  in  holding  that  Tumbler  was  con- 
cluded by  the  Judgment  and  estopped  from 
seeking  the  cancellation  of  plaintiffs'  deed, 
but  as  to  Qernert  and  Smith,  their  title  be- 
ing acquired  from  Burrows  after  the  Judg- 
ment had  been  rendered,  they,  being  privies 
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1&  ccutract  with  Barrowi,  atc  as  eomplet^ 
conduded  by  that  jodgment  ai  was  tbelr 
grantor.  It  would  be  a  traresty  npon  tbe 
law  to  hold  that  Barrowa,  after  being  defeat- 
ed In  tbe  action  whl^  be  fimneriy  bnmgbt 
against  tbe  plaintlfte  In  ttila  caa^  wherein 
hla  title  waa  dedared  Totd,  conld,  by  a  sub- 
aeqnent  conveyance,  defeat  and  annul  tbe  ^- 
teet  of  the  Judgment  tbraeln  rendered.  But 
b«e  we  are  confuted  with  a  more  sorioua 
pn^ioaltion.  In  case  Na  124  Borrows  was 
not  suing  for  the  possession  of  tbe  land.  He 
at  tbe  time  claimed  to  be  in  possession.  That 
action  was  bron^t  tor  tbe  purpose  of  dear* 
ing  his  title  by  the  cancellation  of  deed  from 
Tumbler  to  these  plalntUb.  Tbe  Judgment 
of  the  court  declared  the  tiUe  of  Bnzrows 
TOldf  and  gave  the  defradanta  Judgment  for 
costs.  The  question  of  possession  was  not 
therein  litigated,  nor  did  tbe  Judgmoit  have 
the  eflfect  of  giving  these  plahitlffB  tin  pos- 
session. The  sole  question  there  decided  was 
that  Burrows  had  no  title;  in  other  words, 
by  Tlrtne  of  Qie  Judgment,  no  process  could 
have  been  issued  by  the  court  placing  defend- 
ants in  No.  124  tn  possession  of  the  premises ; 
therefore  plaintiffs  in  the  case  at  bar.  In  or- 
der to  gain  possession,  Instituted  the  present 
action.  In  McElroy  Moose^  01  CM,  173, 
ISl  Pac.  8S7,  it  is  said: 

"It  is  the  risht  of  possession  between  the  par- 
ties in  an  action  of  ejectment  that  is  tried,  and 
this  right  of  possession  is  the  title  that  is  to  be 
adjudged  in  the  trial" 

The  plalntifh  muat  recorer  npm  the 
strength  of  thdr  own  title.  If  the  deed  re- 
lied upon  by  them  from  Tumbler  Is  shown  to 
hSTe  been  obtained  by  fraud  and  without 
consideration,  and  Judgment  rendered  In  fa- 
vor of  Tambler  canceling  the  deed,  thai 
plaintiff  would  have  no  rl^t  to  the  posses- 
sion of  the  land,  and  they  could  not  complain 
of  any  disposition  Tumbler  might  thereafter 
mate  ot  tbe  premises.  That  would  be  a  mat- 
ter entirely  between  him  and  hls-codefend- 
ants.- 

In  this  action  the  plaintiffs  sedc  posses- 
sion of  the  lands,  and  ask  that  their  title  be 
quieted  as  against  Smith,  Gemert,  and  Crock- 
ett The  titie  relied  on  by  plaintiffs  is  that 
granted  by  the  deed  from  Tumbler  to  the 
plaintiff.  There  Is  no  allegaticm  in  the  peti- 
tion that  Tumbler  Is  dalmlng  any  interest  In 
tbe  lands  adverse  to  tiie  platnttffa.  He  was 
not  made  a  party  tn  this  cause  by  any  action 
on  tiie  part  of  plaintiffs.  Nor  is  there  any- 
thing In  the  record  indicating  that  he  was 
made  a  party  on  his  own  motion.  We  are 
to  cmdnde  that  he  was  made  a  par^  on  mo- 
tion of  the  defendante,  as  it  is  seen  In  tbe 
answer  of  Oemert  the  attack  Is  made  on  the 
deed  from  Tumbler  to  the  plaintiffs,  in  alleg- 
ii^;  that  tbe  aame  waa  obtained  by  fraud  and 
was  made  without  consideration.  We  find, 
however,  that  TnmUer  was  made  a  party  by 
order  of  the  court  Plaintiffs  filed  a  motion 


to  vacate  tMi  order,  which  was  overruled. 
No  doubt  the  cAJect  sought  in  having  Tum- 
bler made  a  par^  was  to  enable  the  defend- 
ante to  daftat  the  claim  4^  the  plalntUts  tor 
I>o8seBslon.  This  purpose  Is  obvious,  for  the 
«Uy  object  dlsdosed  tbe  answw  of  Tum- 
bler Is  to  ati»di  the  deed  to  these  plaintiffs. 
Tbe  petition  aU^es  tin  deed  from  TnmUer 
to  Crockett;  the  answer  of  Oemert  alleges 
a  deed  from  Tumbler  to  Burrom,  executed 
on  the  lOtti  of  December,  1906;  and  nowhere 
in  tbe  answer  filed  by  Tumbler  is  there  any 
denial  or  attadE  upon  these  deeds,  nor  does 
he  seek  possession  of  the  land.  Wben  he  was 
offered  as  a  witness  in  the  case,  and  the 
court  sustained  an  objection  to  his  testi^tng, 
he  was  pomltted  to  state  to  the  court  In  tbe 
absence  of  the  Jury  that: 

"If  he  was  permitted,  he  would  testify  that 
he  never  at  any  time  executed  to  Dr.  McGlen- 
don,  J.  O.  Euyrbendall,  B.  T.  Glymer,  or  B.  B. 
Braley  a  warranty  deed  dated  the  14th  of 
December,  1906,  or  at  any  other  time,  to  the 
lands  In  controversy  in  this  case;  ^at,  if  they 
ever  had  any  sach .  parported  deed,  it  was  ob- 
tained throngfa  fraud  and  miarepresentation. 
and  no  consideration  was  paid  this  defraidant 
for  any  deed  to  said  land;  •  •  •  that  said 
defendant  claimed  no  interest  in  said  land,  but 
had  conveyed  the  jume,  as  be  onderatood.  to 
(me  n.  J.  Burrows,  on  the  23d  day  of  November, 
1906;  that  he  never  intended  to  convey  said 
lands  to  said  J.  W.  UcCIendon,  J.  O.  Knyrken- 
dall,  B.  B.  Braley,  and  R  T.  Glymer." 

Defendante  further  contend  that  the  court 
committed  error  In  admitting  the  several 
deeds  from  Tambler  to  Crockett,  from  Tum- 
bler to  Harris,  from  Harris  to  Crockett,  from 
Harris  to  Tumbler,  from  Crockett  to  Menlng- 
er  and  Kills,  and  from  Henlnger  and  Ellis  to 
Crockett. '  While  this  evidence '  might  have 
been  Irrelevant  and  immaterial,  we  are  un- 
able to  see  wherein  the  defendante  could 
have  been  Injured  thereby,  ^e  most  that 
can  be  said  of  this  evidence  Is  that  It  goes  to 
prove  that  Tnmbler  was  lacking  in  tbe  power 
to  say  no  and  held  himself  in  readiness  to  ex- 
ecute a  deed  to  any  one  applying. 

[4]  Tbe  defendante  next  contend  tbat  the 
deeds  taken  by  tbe  plaintiff  were  void,  same 
being  cbampertous.  We  have  seen  that  the 
deed  from  Tambler  to  Burrows  was  declared 
absolutely  void  by  the  court  In  case  No.  124, 
the  deed  having  been  executed  while  the 
grantor  was  a  restricted  Indian;  therefore 
this  deed  gave  Burrows  no  right  to  the  pos- 
session of  the  lands  therein  conveyed.  In 
Groom  v.  Dyer  (decided  by  this  court  Feb. 
25,  1919,  not  yet  officially  reported)  170  Pac 
12,  the  court  said: 

"Section  2260,  B.  L.  1910,  does  not  apply 
wben  one  has  gone  into  possession  ander  a  deed 
executed  by  an  Indian  while  restricted.  It  has 
been  held  in  a  number  of  cases  by  this  court 
that  this  statute  does  not  apply  to  a  conveyance 
by  a  restricted  Indian,  and  where  a  parchaser 
goes  into  possession  under  such  a  conveyance, 
the  possessioa  of  such  grantee  by  virtue  of  the 
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▼did  cooTcyanee  does  not  affect  the  right  of  the 
restricted  Indian  to  execute  other  conveyances." 

In  Thompson  t.  BIddle,  171  Pac;  831,  It 
was  Bald: 

"To  hold  that  the  diamperty  statute  is  appli- 
cable end  rendered  conveyances  void  made  to 
others  than  the  one  in  adverse  possession  would 
leave  the  Indian,  his  restrictions  on  alienation 
being  removed,  only  the  alternative  of  sellins 
hi*  lands  to  tiie  person  in  adverse  powcBslon 
or  bring  an  action  t»  dispoeeen  edch  person. 
Thia  would  be  ^ving  force  and  effect  to  these 
attempted  conveyances  and  transactions,  which 
the  law  denounces  as  absolute  Dullities." 

The  case  of  Goodwin  t.  HuUct,  48  Okl. 
-689,  ISO  Pac.  680,  seems  to  hold  to  a  contrary 
rul&  This  latter  decision  was  baaed  npon 
the  former  opinion  of  this  court  In  Miller 
Fryer,  85  Okl.  145.  128  Pac.  TIS.  The  case 
of  Mnrrow  Indian  Orphans'  H<nne  t.  McCl en- 
don  (decided  by  this  court  June  6,  1917)  166 
Pac;  1101,  expressly  overruled  the  holding  In 
Miller  r.  Fryer,  snpra,  and  Bnby  r.  Nunn,  87 
Okl.  389.  132  Pac.  12&  Nor  is  the  contention 
of  Uie  defendants  tenable  on  the  proposition 
that  the  deed  from  UcClendon  and  Enyrhen- 
dall  to  plalDtiffs  was  cbampertoua. 

Chapter  11,  |S  2,  8,  of  the  Osneral  Statntes 
of  Kentucky,  provides: 

"All  sales  or  conveyances,  including  those 
made  under  execution,  of  any  lands,  or  ^e  pre- 
tended right  or  title  to  the  same,  of  which  any 
other  person,  at  the  time  of  such  sale,  contract 
or  conveyance,  has  adverse  possession,  shall  be 
null  and  void.  •  *  *  Neither  party  to  any 
■contract  made  In  victotlon  of  tiie  proviaions  of 
this  chapter  diaU  have  Sny  right  of  action  or 
'suit  thereon." 

The  Gonrt  of  Appeals  of  ttiat  state,  In  the 
case  of  Russell  et  al.  t.  Doyle  et  al..  84  Ky. 
386,  1  S.  W.  604,  construing  the  foregoing 
statute  nys: 

"TtM  reaetw  for  its  enaetment  with  us  ts  to 
prevent  litigation,  and  the  purchase  of  doubtful 
claims  by  strangers  to  them.  If  the  owner  is 
not  disposed  to  attempt  the  enforcement  of  a 
doubtful  claim,  public  policy  requires  that  he 
should  not  be  allowed  to  transfer  it  to  another 
party,  and  thus  encourage  strife  and  Uti^tioii. 
St  has  tlierefere  been  denned  beneficial  to  the 
public  interest  to  prohibit  it,  and  time  has 
manifested  that  It  works  no  Injury  to  the  honest 
man.  while  it  may,  and  In  feet  does,  often  In- 
terfere with  the  interests  of  keen-sighted  specu- 
lators, and  prevent  a  practice  of  purchasing 
■doubtful  titles.  This,  Uien,  being  dearly  the 
object  of  the  statute,  does  it  apply  to  a  transfer 
by  one  tenant  in  cwunon  or  co-owner,  of  his 
undivided  Interest^  to  his  ootenant?  In  such  a 
•case  no  stranger  to  the  title  is  introduced,  but 
-one  who  la  already  interested,  and  who  may  sue 
for  the  property,  merely  increases  his  Interest 
Here  the  reason  for  the  rule  fails,  and  hence  it 
fails.  The  champerty  law  was  Intended  to 
apply  to  the  purchase  by  a  stranger  oC  property 
adversely  held,  as  this  would  be  productive  of 
litigation,  and  should  not  receive  a  strained  con- 


struction, and  one  reaching  beyond  the  reason 
for  its  enactment^  in  a  country  where  the  aliena- 
tiou  of  estates  is  favored.** 

[S]  13iere  was  no  error  In  refusing  the  re- 
quest of  the  defendant  Gwnert  for  an  entry 
upon  the  Journal  of  the  court  asking  for  the 
value  of  the  Improvements  idaced  npon  the 
land  in  controreray,  and  that  the  same  be  op- 
praised  or  tried  to  a  jury.  In  the  answer  fil- 
ed by  the  defendant  Gemert,  there  was  no 
claim  for  improrements,  and,  tf  compensa- 
tion for  Imprpranents  bad  beai  demanded, 
the  evldmce  abundantly  shows  he  would  not 
be  entitled  to  make  the  daim  therefor.  Sec- 
tion 4835,  B.  L.  1910:  Wolcott  T.  Smith,  88 
OkL  249,  124  Pac.  970. 

The  Judgment  of  the  lower  court  Is  there- 
fore afflxmed  as  to  defendant  OnK^ett,  and 
revCTsed  as  to  the  oilier  defendants,  and  re- 
manded tor  tarfber  proceedtngs  not  inconslafc- 
BDt  with  this  opinion. 

OWEN,  a  J.,  and  SHABP,  McMSOLU  and 
HIGGINS,  JJ„  eoncur. 


cn  Okl.  US) 

MUSKOGEE       TIHES-DEMOORAT  r. 
BOABD  07  COM'BS  OF  MUSEOGEB 
OOI7I4TT.   (No.  106S6.) 

(Suproae  Oonrt  of  Oklahoma.   Oct  14^  lAlfii) 

(Si^Uu  hv  iAe  Oonrt.) 

1.  Newspapkbb  «s>S(2)  —  Obnkbai.  statdtx 
ab  to  cokpbnaation  tob  pubushiho  tax 
ijtst  rot  bepkaun  bt  bpboial  statute. 

Section  3258,  Bev.  Laws  1810,  in  referring 
to  the  fees  for  the  publication  of  lists  of  land 
on  which  taxes  are  delinquent,  is  a  general  stat- 
ute^ while  section  7397,  in  so  far  as  it  refers 
to  the  cost  id  pnUlcation,  is  a  special  statute 
referring  cmly  to  the  publialiing  of  notices  of  the 
sale  of  lands  Uir  delinquent  taxes  provided  tor 
in  said  section ;  and  Oie  former  section  of  ■&« 
statute  la  not  repealed  by  the  latter.  Overruling 
Stillwater  Advance  Printing  &  Publishing  Co. 
V.  Board  of  County  Oommisrioners  of  Payne 
Oounty,  2ft  OU.  808,  119  Pae.  1002. 

2.  Statutes  «s>22S^  ~  Spboiai;  PBonazoira 
coNruonno  wrra  genbrai,  uw. 

Where  there  are  two  provisiwis  of  the  stat- 
utes, one  of  which  is  special  and  particular  and 
dearly  Indudes  the  matter  in  controversy,  and 
where  the  special  statute  covering  the  subject 
prescribes  different  rules  and  procedure  from 
those  in  the  general  statute,  it  will  be  held  that 
the  special  statute  applies  to  the  subject-matter, 
and  that  the  general  statute  does  not  api^. 

8.  TaXATIOH  «s»68e  —  GEBTmOATB  OW  PUE- 
0HA8B  TO  GOCITTT  OH  VAILUEE  OV  BIOS. 

When  the  lands  as  prorided  tor  in  section 
7S97,  B.  L.  1910,  have  been  offered  for  sale  f<tt> 
delinquent  taxes,  and  no  one  bids  the  amount 
due  thereon  for  taxes,  penalty,  and  coete  and  the 
same  is  Ind  off  in  the  name  of  the  county  and  a 
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certJfleate  of  purchase  lastted  to  said  codii^,  tbe 
effect  of  the  certificate  la  to  maiotain  In  atatue 
quo  the  county's  lien  on  said  lande  for  taxes  and 
assesaiaents,  and  as  long  as  the  certificate  ia 
held  by  the  county  the  taxes  and  assessments 
due  on  said  lands  are  atill  unsatisfied  and  unpaid 
and  remain  so,  unless  the  county  assigns  said 
certificate,  or  ontU  the  lands  hare  been  bid  in 
by  the  county -at  a  resale  or  redeemed  by  the 
owner,  and  until  said  time  Mid  lands  are  termed 
"delinquent  lands," 

4.  NSWSFAFZBB  <9=>5(2)  —  CoUItTT  LIABILlTT 
TDB  NOncn  VOB  BXULB  OT  DUJlffQUXITT 
U2TDS. 

The  anunmt  of  IlaUUty  of  the  count?  for 
pabllaUng  notiee  tm  resale  of  lands,  as  provided 
for  in  sections  7400-7411.  la  eontndled  tty  aee- 
tlon  8258k  Beriaed  Laws  of  KUa 

Error  from  District  Gonrt,  Muskogee 
County;  Benjamin  B.  Wheelet,  Judge. 

Proceeding  by  the  Mnsk(«ee  Tbnes-Demo- 
crat,  begun  by  the  filing  with  the  Board  of 
Gonnty  Commlasitmers  of  Muskogee  Oounty 
of  its  claim  for  a  certain  amount  for  pnb- 
lishlog  notices  of  tax  resales  of  Muskogee 
County.  From  an  ordei  of  the  Board  of 
County  Commissioners  disallowing  the  claim 
In  part,  the  Mtiskogee  Times-Democrat  ap- 
pealed to  the  district  cour^  and  from  Judg- 
ment there  allowing  the  claim  in  a  certain 
sum  and  disallowing  the  remainder  thereof 
it  brings  error.  AfBimed* 

J.  C  Stones  ObBB.  A.  Hooo,  and  Fianda 
Stewart,  all  of  Mnskc^ee,  tor  plaintiff  in 
errw, 

R.  B.  Jackson,  Ant  Co.  Att^-*  and  W.  W. 
Cotton,  Ca  Atty*.  both  of  Hnakogea^  for  de- 
fendant In  error. 

HcNEILLk  J;  This  proceedlns  was  com- 
menced hj  the  Mnakogee  Tlmes-Demoerat 
bUng  with  the  board  of  county  ccnnmlsalon- 
ers  of  Hnski^ee  county  Its  claim  for  $6,07S, 
for  pubIli»tion  of  notices  of  tax  resales  in 
Muskogee  county.  The  publication  consisted 
of  2,700  nonpareil  squares,  for  which  the  pa- 
per made  a  charge  of  7S  cents  p»  square  for 
the  first  insertion,  and  SO  cents  per  square 
for  subsequent  insertion.  The  board  of  coun- 
ty commissioners  disallowed  the  claim  In 
part,  and  from  the  order  disallowing  the 
claim  the  Muskogee  Times-Democrat  ap- 
pealed to  the  district  court  On  trial  of  the 
caae  In  the  district  court  the  court  allowed 
the  daim  in  the  sum  of  $787.80  and  disal- 
lowed the  remaining  part  of  the  same. 

The  facts  were  not  disputed.  The  publica- 
tion consisted  of  10,248  separate  items. 
Counting  the  separate  descriptions  of  lots  in 
the  publication,  the  total  number  of  lots 
Involved  were  7,878,  which  referred  to  the 
general  tax,  penalty,  and  cost  of  each  lot  for 
each  year.  It  is  admitted  that  the  remain- 
ing 2,370  items  referred  to  the  sewerage  tax 


and  pavemoit  ta:^  eadi  wlOi  llie  penalty  and 
cost  The  court  awarded  Jndgmoit  for  tbs 
7,878  items,  each  item  coming  a  town  lot 
at  10  cents  per  lot  and  disallowed  the 
sewerage  and  pavement  ttetnB,  since  they 
should  have  been  Indnded  In  the  general  tax 
Items.  From  «ild  Judgment  the  Muskogee 
Tlmeft-Democrat  has  i^ipealed. 

(1,  >]  It  is  argued  co  appeal  by  ^aintiff  in 
error:  First  admitting  that  tba  resale  of 
lands  as  provided  in  sections  7409,  7410,  and 
7411.  R.  L.  1910.  Is  the  advvrttslng  of  delin- 
quent lands,  there  is  no  statate  omtnflllng 
the  amount  to  be  paid  for  the  publication  of 
the  notice  of  said  delinquent  lands.  There 
being  no  contract  the  cost  for  publishing 
said  notices  is  controlled  by  that  portion  of 
section  3258.  Revised  Laws  1910,  which  pro- 
vides for  payment  of  the  publication  at  so 
much  per  inch.  Second,  it  Is  argued  that  the 
publishing  of  the  resale  list  as  provided  in 
sections  7409,  7410.  and  7411,  Is  not  a  pnbU- 
catlon  of  dellnqaent  Hats  oC  land. 

We  will  consider  the  questions  in  the  or- 
der they  are  briefed. 

First  Admitting  the  publication  of  the  re- 
sale  notiee  is  the  publication  oi  lists  of  de- 
linquent lands.  It  hi  admitted  that  section 
7411  does  not  specif  the  amount  the  county 
shall  pay  for  such  publicatiraL  We  then 
look  to  section  82SS,  Revised  Uiws  1910, 
whidi  is  a  general  statute  and  provides  a» 
follows:  t 

"For  publishing  Usts  of  lands  upon  wMdi 
taxes  are  delinquent  aach  description,  twenty 
cents.  For  publishing  lists  of  town  lota  on 
which  taxes  are  delinquent  each  description,  ten 
cents." 

It  is  suggested  Uiat  this  portl(ni  of  the 
statute  has  been  repealed  by  section  7307, 
Rev.  Laws  1910,  and  was  so  held  by  this 
court  in  the  case  at  Stillwater  Advance 
Printing  A  Publishing  Co.  t.  Board  oi  Gonn- 
ty CmnmissloneTS  of  Payne  Gonnty,  29  Okl. 
869,  119  Pac.  1002.  This  Is  true,  but  from 
an  examination  of  that  case  we  think  the 
premises  adopted  by  the  court  In  arriving 
at  its  condufiifui  were  erroneous. 

The  court  in  the  opinion  in  that  case  stated 
that  section  8060,  Wilson's  Bevlsed  &  Ann. 
Statutes,  which  statute  Is  the  same  as  sec- 
tion 3258,  Rev.  Laws  1910,  was  repealed  by 
section  6021,  Wilson's  Rerlsed  Statute,  which 
is  the  same  as  section  7397,  Revised  Laws 
1010.  T^e  <v>lnlon  In  that  case  states  that 
section  3060  of  WilsiHi's  Revised  Statute  be- 
came effective  September  25,  1800,  and  that 
section  6021  became  effective  In  March,  18dS ; 
but  as  to  section  6021  becoming  effective  In 
Mardi,  1895,  the  court  was  in  error.  This 
no  doubt  occurred  by  reason  of  the  state- 
ment in  the  opinion  In  the  case  of  Allen- 
Blxes  V.  Board  of  County  Commissioners  of 
Cleveland  County,  12  OkL  003,  73  Pac.  286. 
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tlut  the  aectfoa  wbldi  Is  G021  of  WUsod'b 
Berlsed  Lavs  became  effective  in  March. 
1885.  But  from  an  examination  of  the  stat- 
ute, or  tJiat  portlm  <tf  the  same  which  Is 
material,  we  find  It  became  effectiTe  in  De- 
cember, 1890,  at  the  time  of  the  adoption  of 
the  1800  Code.  It  is  true  tliat  it  was  amend- 
ed in  1895.  bat  C11I7  as  to  the  date  when  said 
pabUcatloQ  notice  ahoold  be  made. 

But  looldnf  to  the  hlat<«7  of  the  two  8tM> 
Qtee,  we  find  that  Uw  portion  of  section  8268 
which  is  as  follows: 

Tor  pabUsbi&s  lifts  of  lands  apon  which  taz- 
et  are  delinqoeiit,  each  description,  twenty  crats. 
For  pubUshing  listi  of  town  Iota  on  wliich  taxes 
an  deUnqoent,  each  de8cripti(Hi«  ten  centi^ 

—was  section  2919,  St  1890,  section  2901, 
St  1893,  and  section  8000  of  Berised  Iawb 
of  1903;  section  7897  of  Bavlaed  Lawa  of 
1910f  or  Oie  fiidlowlng  portloo  tbereot  to 

wit: 

"^e  coon^  treasarer  shall  diarge  and  col- 
lect in  addltim  to  die  taxei,  interest  and  penal- 
tj  tha  snm  of  twenty^ve  cmts  on  eadi  tract 
of  real  property  *  *  *  and  ten  cents  on  each 
town  lot  adrertlssd  for  sale,  whidi  sum  shall  be 
paid  into  the  ooanty  treasory  and  the  coanty 
diall  pay  the  cost  of  the  pnt^caticm,  bnt  in  no 
case  flhall  the  county  be  liaUe  ftw  more  than 
the  amount  char^  to  the  delbiqnait  lands  for 
advertiBing" 

—was  a  portion  of  section  6206,  St  1890,  sec- 
tion 56B1,  St  189S,  and  section  6021  of  Bft- 
Tised  Laws  of  1903. 

When  the  court  In  the  case  of  Stillwater 
Advance  Printing  &  PnbUshlng  Co.  t,  Board 
of  County  CommlsslonerB  of  Payne  County, 
29  Okl.  859,  119  Pa&  1002,  adopted  the  the- 
ory that  this  portion  of  section  6021,  Bevlsed 
laws  of  1903,  was  not  adopted  until  1895, 
It  was  in  error,  while  It  would  have  made  no 
dUter^ce  in  the  result  in  that  case,  as  the 
publication  notice  tn  that  case  was  governed 
by  Bald  section  6021. 

The  opinion  should  have  stated  that  sec- 
tiOD  8060,  Wllaon's  Laws  1003,  referred  gen- 
erally to  publication  of  notice  for  sale  of 
lands  for  delinquent  taxes,  while  section 
6021,  Wilson's  Laws  of  1903,  referred  only  to 
publications  designated  in  that  section, 
therefore  section  3060  was  a  gmeral  statute 
and  6021  a  spedsl  statute,  and  as  the  pub- 
lication In  that  particular  case  was  the  pub- 
llcatiott  designated  In  section  6021  it  would 
follow  that  the  publication  was  controlled 
by  the  ^)eclal  statute,  section  6021,  and  not 
by  the  general  statute,  section  3060. 

The  rule  of  construction  of  the  statutes, 
where  one  is  a  special  statute  and  the  other 
a  general  statute,  eorertng  the  same  sub- 
ject-matter, was  stated  by  this  court  in  the 
case  of  Gardner  t.  School  District  No.  87, 
Kay  Oonnty,  84  Okl.  716, 126  Pac.  1018: 

''Where  there  are  two  prorisiona  of  the  Btat< 
ntes,  one  of  which  is  ipedal  and  partleiiUr  and 
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clearly  includea  the  matter  In  coDtroversy,  and 
where  the  tpedal  ststute  covering  the  subject 
prescribes  different  rules  and  procedure  from 
those  In  the  general  statute,  It  will  be  held  that 
the  special  statute  applies  to  the  subject-matter, 
and  that  the  general  statute  does  not  apply." 

We  therefore  leftise  to  follow  the  former 
opinion  In  that  respect  and  the  same  will 
be  overruled  in  ao  far  as  It  is  in  conflict  with 
this  (qrinlan. 

Section  3268  and  section  7397,  as  adopted 
in  the  Beviaed  Iawb  of  1910,  are  both  in 
full  force  and  effect  Section  8268  is  a  g^- 
eral  statute  and  section  7397  is  a  q;>ecial 
statute  VK>lylng  only  to  publication  refer- 
red to  In  that  section  and  has  no  apidicstion 
to  the  publication  Involved  herein.  In  the 
publication  of  the  notice  of  resale  of  de- 
llnqaent  lands  as  provided  for  in  section 
7411,  the  cost  of  publication  la  cmtroHed  (17 
section  8268. 

The  second  contention  of  the  plaintiff  in 
error  is  that  the  resale  of  lands  as  provided 
in  sections  7409,  7410,  and  7411,  Is  not  the 
advertising  of  lands  upon  which  taxes  are 
deUnqnent  nor  are  such  lands  classified  as 
delinquent  lands.  The  lands  advertised  for 
resale  as  provided  for  In  section  7409,  7410. 
and  7411,  arc  those  lands  which  have  once 
been  offered  for  sale  as  provided  in  section 
7397,  for  failure  to  pay  the  taxes.  It  Is  pro- 
Tided  bj  section  7406  that  the  county  treasur- 
er in  the  sale  of  delinquent  lands  controlled  by 
section  7397,  in  case  no  other  bidder  offers 
the  amount  due  for  taxes,  penalties,  and  in- 
terest Is  authorized  to  bid  off  all  or  any 
real  estate  offered  for  sale  In  the  name 
of  the  county,  and  a  certificate  of  purchase 
shall  be  issued  to  the  county.  Said  section 
of  the  statutes  provides  that  the  county  ac- 
quires all  the  rights,  both  legal  and  equi- 
table, that  any  ottier  purchaser  acquires  by 
reason  of  such  purchase.  While  it  Is  true 
said  section  of  the  statute  contains  the  above 
provision,  it  wlU  be  noticed  that  the  rights 
of  the  county  are  very  different  from  that 
acquired  by  an  individual  when  receiving 
the  tax  certificate.  If  an  individual  pnr- 
diases  at  the  delinquent  tax  sale,  a  certifi- 
cate is  issued  to  him.  ,He  pays  the  amount 
of  taxes  doe  tbereim. .  The  statute  then  pro- 
vldea  that,  if  the  same  is  not  redeemed  by 
the  owner  within  two  years,  the  purdiaser 
may,  after  giving  60  days'  notice  to  the  own- 
er of  the  land  and  the  person  in  possession 
to  redeem,  and  If  he  fails  to  redeem  s^d 
land*  acquire  a  tax  deed  to  the  same.  Whoi 
an  individual  purchases  at  the  dellnqnoit 
tax  sale,  provided  for  in  section  7397,  B.  L. 
1910,  the  taxes  are  paid  by  him,  and  the 
land  no  longer  Is  delinquent,  nor  are  the  tax- 
es unpaid.  In  eases  where  the  county  is  re- 
quired to  bid  the  same  in,  when  no  one  dse 
offers  to  pay  tba  amount  of  the  taxes  due  and 
penalties  and  costs,  a  certlflcate  is  issued  to 
the  conn^.   Tt^  county  does  not  pay  the 
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taxes  due  tbereon  to  tbe  coii&tr  tnuarer, 
nor  does  tbe  county,  township,  or  school  dis- 
trict or  subdlTldon  of  the  county  receive 
their  proportionate  share  of  the  tazesL  The 
certificate  Is  slmidy  held  by  the  county*  with 
tbe  rli^t  to  assign  the  certificate  to  any  one 
who  will  pay  the  amount  of  taxes,  praialty, 
and  costs  due  tbereon,  and  subject  to  the 
land  being  redeemed  by  the  landownw.  If 
tbe  county  Is  unable  to  assdgn  the  certificate 
to  any  one  for  two  years,  or  if  tbe  landown- 
er fallB  to  redeem  Die  same  wltiiin  said  time, 
tite  law  then  provides  that  the  county,  upon 
proceeding  as  provided  In  sectkms  7408,  7410» 
and  7411,  sliall  readvertise  the  property  and 
sell  the  same  to  tbe  highest  bidder  tor  cash, 
provided  his  bid  eQuals  Qm  amount  of  tax- 
es, penalty,  and  cost  due  on  said  land,  and, 
if  no  one  makes  such  a  bid,  then  the  county 
may  become  tbe  purchaser  thereof.  So  It 
can  be  seen  that  tbe  right  acquired  by  the 
county  and  an  individual  are  very  different. 
The  purchaser  of  a  certiflcate  may  proceed 
and  obtain  a  title  throu^  his  purdiase; 
this  the  county  cannot  do. 

We  have  been  unable  to  find  any  case  ex- 
actly in  point  upon  this  particular  question, 
and  none  has  been  cited  to  us  by  either  side, 
and,  since  all  of  tbe  states  have  different 
statutes  and  different  procedure,  it  is  there- 
fore hard  to  find  a  case  very  analogous  to 
the  (me  at  bar.  The  Supreme  Court  of 
Minnesota,  in  the  case  of  Cbauncey  v.  Wasa, 
35  Minn.  1,  14,  80  N.  W.  826,  on  page  830, 
in  defining  "delinquent  tax,"  used  the  fol- 
lowing language: 

"To  ccautitute  a  legally  delinquent  tax  on  land 
three  tbings  are  neceasary :  First,  that  tbe  land 
la  subject  to  taxation;  aecond,  that  the  tax 
authorized  by  law  haa  been  levied  on  it  In  the 
manner  provided  by  law ;  third,  that  the  tax  re- 
inaina  anpald  after  the  time  appointad  by  him 
lor  its  payment." 

Tbe  Supreme  Court  of  Nebraska  in  a  case 
where  tbe  county  had  bid  in  tbe  lands  at  a 
delinquent  sale  and  had  received  a  certifi- 
cate therefor,  in  the  case  of  Lancaster  Coun- 
ty V.  Trimble  et  al.,  84  Nek  752,  62  N.  W. 
711,  held: 

'Vaxes  are  levied  by  and  are  due  the  county, 
«ldier  for  Itself  or  as  tmatee  for  various  corpo- 
rations, inch  as  tbe  state,  cities,  villages,  and 
school  districts.  Where  a  county  purchases  tiie 
lands  for  delinquent  taxea,  it  is  unnecessary, 
therefore,  for  it  to  pay  the  treasurer  the  amount 
of  such  delinquent  taxea." 

The  Supreme  Court  of  New  Jersey,  In  the 
<;ase  of  Maginnis  v.  Butherford,  73  N.  J. 
Law,  287,  63  Atl.  16,  quoted  from  tbe  case 
of  In  re  Report  of  Commissioners  of  Ad- 
justment of  the  aty  of  EUrabetb,  48  N.  J. 
Law,  488i  10  AtL  868,  as  foUows: 


r  '^y  the  dty  charter  the  eertiflcate  of  aale 
does  not  transfer  or  divest  the  title.  Tbe  cer- 
tificate, by  section  84,  after  it  is  recorded,  con- 
stitutes simply  a  continuance  of  the  original 
lien.  *  *  *  A  certificate  of  aale  made  to  the 
city  in  effect  maintains  its  lien  for  taxes  and 
assessments  In  statu  quo.  Everything  is  in 
fieri  until  a  declaration  of  sale,  duly  executed 
and  recMded,  divests  the  title  of  the  owner. 
Until  that  is  accomplished,  the  taxes  and  aioesi 
ments  are  still  unsatisfied  and  unpaid,  and  as 
such  are  subject  to  adjustment  under  this  act." 

[S]  We  think  the  rule  adopted  by  the  Su- 
preme Court  of  New  Jersey  is  the  sound 
rule,  and  that,  under  the  statutes  of  this 
state,  a  certificate  of  sale  made  to  a  coun- 
ty in  effect  maintains  Its  liens  for  taxes  and 
assessments  and  h<^ds  the  same  in  statu 
quo,  and  that  the  taxes  and  assessnients  are 
still  unsatisfied  and  unpaid  until  the  certifi- 
cate of  a  sale  is  assigned  by  the  county  to 
a  purchaser,  and  the  county  receives  the 
money  therefor,  or  until  a  resale  has  occur- 
red and  tbe  county  has  purchased  at  a  re- 
sale and  has  become  the  owner  of  the  land ; 
that  so  long  as  the  county  holds  the  certifi- 
cate of  purchase,  tbe  taxes  are  still  unsatis- 
fied and  unpaid  and  the  lands  delinquent 

The  plaintiff  in  error  cites  and  relies  upon 
tbe  case  of  Wilson  v.  Wood,  10  Okl.  279,  61 
Pac.  1045 :  but  this  was  a  case  where  an  in- 
dividual bad  purchased  the  tax  certlfl<»to 
and  the  money  was  paid  Into  the  county  treas- 
urer, and  under  those  condition  tbe  court  bdd 
that  the  land  was  not  deliniiuant  for  the 
reason  that  the  taxea  had  been  paid.  The 
purcbasMT  of  a  eertiflcate  bad  a  lien  v^aa 
the  land,  as  to  which,  after  two  years  from 
the  dato  tit  the  eertiflcate,  by  giving  notice 
to  the  owner  of  the  land  and  the  party  in 
possession,  if  he  failed  to  redeon  the  same, 
tbe  porduuer  could  receive  a  tax  deed  there- 
for. Bat  in  the  case  at  bar  tbe  taxea  bad 
not  been  paid  by  any  one.  The  certiflcato  of 
purdiase  was  bdd  1^  the  county,  and  In  so 
fax  as  the  taxes  are  concerned  they  were 
simply  held  in  statu  quo,  and  tbe  oertlflcato 
could  not  ripen  Into  title  ao  long  as  It  was 
h^d  by  the  county  until  tbe  lands  were  re- 
advertlsed  by  the  county  and  aoM,  and  if 
no  one  oflCer  to  bid  tlie  amount  due  for  taxes, 
penalty,  and  costs,  tfie  county  could  pur- 
diase the  same  and  become  the  owner  thereof. 

[4]  We  therefore  conclude  that  the  adver- 
tisement of  lands,  as  provided  for  in  sec- 
tions 7409,  7410,  and  7411,  Is  the  adverose- 
ment  of  list  of  lands  upon  which  taxes  are 
delinquent,  and  tbe  charge  for  tbe  publica- 
tion is  controlled  by  section  3258,  R.  L.  1810. 

For  the  reasons  stated,  the  judgment  of 
the  district  court  Is  affirmed. 

OWEN,  a  J.,  and  BAINBY,  JOHNSON, 
and  H1GOIN8,  concor. 
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(Syndbiu  &v  the  Cotu-t.) 
X  JuBT  ^=9l3(5) — Right  to  rum  tbux.  nor 

AFFZJCABLE  TO  ISStTie  OF  FAOT  IW  KQTJITT. 

The  constitDtiotial  guaranty  that  "the  right 
of  trial  by  jury  shall  be  and  retnaln  luTiolate" 
has  no  referoice  to  the  trial  of  fssnes  of  fact 
in  equity  cases. 

2.  Action  ^=»25(2)— Cbabacteb  of  action 
dctebhinabus  bt  pkateb  fob  beubf. 
The  character'  of  an  action  is  to  be  deter- 
mined by  the  nature  of  the  iasuea  made  by  the 
pleadinca  and  the  rigbts  and  remedies  of  the 
parti  et,  and  not  alone  by  the  form  In  which  the 
action  ii  bronght,  or  by  the  prayer  for  relief, 
wUeb,  in  this  respect,  foms  no  material  part 
of  the  pleading. 

8.  Mobtqaoeb  «s>422  —  On  setebax.  uobt- 
qaqes  secdrinq  8a1ci  debt,  tenue  in  ant 
codntt  whkbe  land  lies. 

Where  several  mortgagee  are  made  to  dif- 
ferent paroels  of  land  to  seeiire  one  and  the 
same  debt,  they  cwstitnte  one  mortgage,  and 
their  nnlty  is  determined  by  the  debt  secured, 
and  an  action  may  be  maintained  in  any  coun- 
ty in  which  any  part  of  the  land  is  sitnated 
which  is  eorered  by  any  one  of  the  aereral 
mortgages. 

4.  Appeal  aud  bbbob  ^»1009(^— Jttdouent 
in  kqititt  oonolttsivs  tthubb  cleablt 
aoaxnst  wkjoht  of  xtidxngb. 
In  equitable  actions  the  Judgment  of  the 
trial  court  will  not  be  set  aside,  unless  it  is 
clearly  against  the  weight  of  the  evidence. 

6.  Appeal  and  bbbob  ^=»10S0(2)— MoBTOAaEs 

&=>3S3— FOBBCLOSTntB  IN  ANOTHEB  BTATB 
AFTEB  JUDGMENT  FOB  AMOUNT  OF  DEBT. 
Where  husband  and  wife,  on  Augnst  IS, 
1910,  while  residents  of  the  state  of  Colorado, 
Joinol  in  the  execntion  of  certain  promissory 
notes  and  mortgages  upon  the  land  of  the  wife 
situated  in  this  state,  and  after  default  In 
the  payment  of  the  notes  the  same  are  merged 
into  judgments  in  the  courts  of  Colorado  in 
favor  of  the  payee  in  said  notes  on  the  16th  and 
18th  days  of  April,  1912,  and  thereafter,  on 
August  23,  1913,  the  said  payee  Gled  a  suit 
to  foreclose  his  mortgagee  lien  upon  said  land  in 
the  district  court  in  this  state  against  the 
maimers  of  said  notes,  and  mortgages,  but  did 
not  seek  a  personal  judgment  in  such  fore- 
closure proceedings  for  his  debt,  bat  merely  to 
condemn  the  land  to  sale  for  the  payment 
thereof,  held:  (a)  That  the  plaintiff  may  main- 
tain bis  foreclosure  action  without  suing  upon 
his  foreign  judgment  and  that  subdivision  4 
of  section  4657,  B.  L.  1910,  providing  that 
a  suit  upon  a  foreign  judgment  must  be  brought 
within  one  year,  is  not  available  as  a  defense, 
(b)  That  the  fact  that  verbal  testimony  was 
atbnitted,  upon  the  trial  of  said  foreclosure 
■nit,  tending  to  prove  that  the  def^danta  were 
divorced  in  the  state  of  Colorado  on  Septem- 
ber 19,  1912,  constituted  harmless  error. 
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6.  MoBTQAoiis  ^3463— Btidencb  BVSTAINING 
(No.  8462.)            JUDGMENT  OF  FOBEOLOSUBE. 

tata\        Record  examined,  and  htid,  that  the  judg-- 
oct.  14,  una.)  ^        ^^j,^  ^  ^^^^  against  the  clear 

weight  of  the  evidence. 

7.  Effect  or  HAsuLBas  ebbob. 
No  judgment  shall  be  set  aside  or  new  trial 

granted  by  any  appellate  court  of  this  state 
in  any  case,  civil  or  criminal,  on  the  grounds 
of  misdirection  of  the  jury,  or  the  improper  ad- 
mission or  rejection  of  evidence,  or  as  to  er- 
ror in  any  matter  of  pleading  or  procedurOr 
unless,  in  the  opinion  of  the  court  to  which  ap* 
plication  is  made,  after  an  examination  of 
the  ^tire  record,  it  appears  that  the  error  com- 
plained of  faas  probably  resulted  in  a  miscar- 
riage of  justice,  or  constitutes  a  substantial  vi- 
olation of  a  constitutional  or  statntory  right. 


Error  from  District  Court,  Seminole 
Ooimty;  Tom  D.  MeKeown,  Judge. 

Bult  by  W.  R.  Trobert  against  Peter  Born 
and  Margaret  B.  Benn  to  foreclose  teal  es- 
tate mortgages,  brought  after  foreign  judg^ 
meats  on  d^ulted  notes,  with  amended  pe- 
tition making  tucy  Barlcus.  A.  H.  Cotrell, 
Sookie  Baker,  and  otbers  additional  parties 
defaidant,  and  with  defiralt  or  disclaimer 
by  most  of  such  parties,  with  answer  and 
cross-petition  by  defmdant  Margaret  R. 
Benn,  and  answer  to  petition  by  A.  H.  Cot- 
rell and  Sookie  Baker.  Judgment  for  idaln< 
tiff,  motion  for  new  trial  orermled,  and 
defendants  Peter  Benn  and  others  bring  er- 
ror. Affirmed. 

Davis  &  Patters<m,  of  Wewdca,  for  plain- 
tiffs In  error. 

Mark  Ooode,  of  Shawnee,  and  T.  8.  €obb, 
of  Wewoka,  for  defendant  in  error. 

JOHNSON,  J.  This  is  an  appeal  from 
the  district  court  of  Seminole  county.  On 
August  23,  1913,  W.  B.  Trobert,  as  plaintiff, 
filed  his  suit  In  the  district  court  of  Semi- 
nole county,  Okl.,  against  Peter  Benn  and 
Margaret  R.  Benn,  to  foreclose  two  certain 
real  estate  mor^^es  on  separate  and  dis- 
tinct parcels  of  land,  one  of  the  mortgages  de- 
scribing certain  lands  in  Seminole  coimty, 
OkL,  and  the  other  one  describing  lauds  In 
Pottawatomie  county,  Okl.,  alleging  that  the 
mortgages  were  made  to  secure  the  payment 
of  one  note  for  $5,800,  dated  August  15, 1910, 
due  August  15, 1912,  one  note  for  ¥100,  dated 
August  15,  1910,  payable  June  15,  1912,  and 
one  note  tor  f  100,  dated  August  15,  1910,  due 
July  15, 1912 ;  that  on  the  $5,600  note  a  Judg- 
ment was  given  In  faTor  ot  the  plaintiff  and 
against  the  defendants  in  the  district  court 
of  the  dty  and  county  of  Denver,  In  the 
state  of  Colorado,  for  the  sum  of  f 6.093.33 
and  costs,  on  the  18th  day  of  April,  1912; 
that  on  Uie  two  promissory  notes,  of  $100 
each,  a  judgment  was  duly  made  and  ^ven 
in  favor  of  the  plaintiff  and  against  the 
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defendants  In  Denvo',  Cola,  oo  Oie  ISQi 
day  of  April,  1012,  and  no  purt  of  Oie  same 
liaa  twen  paid. 

Thereafter,  <m  the  12th  day  of  Deeonber, 
1913,  plaintiff  filed  his  ammded  petition, 
making  Lncy  Barkus,  James  Hurd,  O.  N. 
Fulton,  Lack«7,  Olbwm  Payne,  Uzsle 
Davis,  Sookle  Baker  (nte  Barkus),  A.  B. 
Baker,  and  A.  H.  Ootrell  additional  parties 
defendant  He  alleged  the  same  cause  of  ac- 
tl<m  against  Peter  Benn  and  Bfargaret  B. 
Benn,  and  alleged  that  the  additional  par- 
ties defendant  were  asserting  some  adverse 
claim  to  the  lands  and  sought  to  quiet  ti- 
tle as  against  them.  Lucy  Barkus,  James 
Burd.  O.  N.  Fulton.  A.  Lackbery,  Gibson 
Payne,  Uzzle  Davis,  Sookle  Baker,  and  A. 
B.  Baker  either  dlsdalmed  or  defaulted. 

On  January  2Q,  1914,  Peter  Benn  and  Mar- 
garet R.  Benn  demurred  to  plaintiff's  pe- 
tition, for  the  reason  that  It  does  not  state 
facts  suffldent  to  constitute  a  cause  of  ac- 
tioD,  and  because  there  Is  misjoinder  of 
causes  of  action.  This  demurrer  was  over- 
ruled, and  the  defendants  excepted.  On  the 
27th  day  of  April,  1914,  Margaret  B.  Benn 
filed  her  verified  answer  and  cross- petition 
to  plaintiff's  petition.  Her  answer  was  a 
general  denial,  and  a  further  allegatlcm  of 
fraud  in  the  procurement  of  the  mortgages. 
As  a  cross-petitioner  she  alleges  that  she 
Is  the  owner  of  all  the  land  described  in 
plaintiffs*  petition,  except  one  of  the  tracts, 
to  wit,  the  west  half  of  the  northeast  quar- 
ter of  section  36,  township  7  N.,  range  7  El, 
In  S^nlQole  county,  Okl. ;  that  i^e  Is  in  the 
peaceable  possession  of  the  land,  and  that 
W.  B.  Trobert  Is  claiming  an  adverse  Inter- 
est by  reason  of  the  mortgages  be  dalms 
on  the  same;  and  she  seeks  to  cancel  the 
mortgages  and  quiet  her  title. 

On  the  23d  day  of  September,  191B,  A.  H. 
Cotrell  and  Sookle  Barinis  Baker  filed  their 
answer  to  plaintUTs  petition,  nlilch  was  a 
gmeral  doilal,  and  aUegatlw  that  Sookle 
Bai^us  sold  the  weat  half  of  the  sonOieast 
quarts,  and  the  aonth  half  of  the  southwest 
quarta  of  the  northeast  quarter  of  section. 
36,  township  T  N.,  range  7  N.,  a  part  of  the 
land  In  controversy,  to  A  H.  Gotrdl,  after 
she  had  procured  a  Judgment  of  the  dis- 
trict court  ctf  Seminole  connty,  Okl.,  quiet- 
ing the  title  to  the  same  In  her,  and  further 
pleaded  tbe  statute  of  limitation  as  to  the 
Judgment  of  plaintiff  procured  In  Denver, 
Colo. 

An  order  of  the  court  first  had.  on  the 
23d  day  of  Sept«nber,  1910,  Margaret  B. 
Benn  filed  an  ataendment  to  her  amended 
answer,  which  pleaded  the  statute  of  liml- 
tatl<ms.  To  the  answers  of  the  defendants 
the  plaintiff  filed  replies, 'being  general  and 
spedflc  deidals. 

Thereafter,  on  the  20th  day  of  Sept^brar, 
lOlS,  the  cause  proceeded  to  trial  on  the 
amended  petition  of  plaintiff,  and  on  the 


amended  answer  of  Margaret  R.  Benn,  and 
the  ammdment  to  tux  answer,  and  the  an- 
swer of  A  R.  Ootrell  and  Sookle  Barkus 
Baker. 

After  the  evidence  was  introduced,  the 
court  made  his  findings  of  fact,  which  are 
as  follows: 

The  court  finds  tJiat  the  <mij  lania  to  ba  de- 
termined In  this  cause  between  the  plaintifl 
and  defendants  is  the  quwtiiHi  or  the  iasue  as 
to  the  statute  of  lImltati<Hi,  as  pleaded  by  the 
defendants. 

The  court  finds  that  the  defendant  Margaret 
R.  Benn  was  in  Oklahoma  City,  Oklahoma, 
dnrlus  the  early  spring  of  1912,  and  remained 
In  Oklahrana  Olty  from  time  to  time  until  the 
8d  day  of  September,  1912,  when  she  filed  a 
petition  in  tibe  district  court  of  Denver  conn- 
ty, city  of  Denver,  state  of  Colorado,  and  on 
the  19th  day  of  September,  1912,  in  the  county 
conrt  of  the  conn^  of  Denver,  city  of  Denver, 
state  ot  CTolorado,  sniDg  for  divorce  from  Peter 
Benn,  her  husband,  and  upon  such  petition 
was  divorced  in  said  state,  and  the  conrt  con- 
cludes as  a  matter  of  law  that  she  is  estopped 
to  deny  her  reddeaoa  to  be  In  any  state  other 
than  the  state  of  Oolorado  from  that  date. 

The  conrt  eoneludes  and  finds  that  the  Jnd^ 
menta  sued  on  In  this  case  were  rendered  on 
the  dates  set  out  In  1912,  and  the  court  con- 
cludes as  a  matter  of  law  that  they  were  Sled- 
that  the  petitl<m  In  this  action  was  filed  within 
one  year  from  the  rendition  of  said  aforesaid 
judgmenta;  that  the  judgments  are  unsatisfied 
and  that  the  mortgagee  introduced  in  evidence 
were  to  secure  the  indebtedaosa  on  the  judg- 
ments which  arc  still  unsatisfied  and  are  sab- 
sisting  and  valid  Judgments;  and  it  is  the 
Jndgmoit  of  the  court  that  the  pl^tlff  recover 
the  amounts  sued  for  and  foreclosure  for  tliB 
amounts  aued  for  in  the  petition. 

To  all  of  which  findings  of  the  court  the  de- 
fendant Margaret  R.  Benn  excepts. 

The  defendants  Sookle  Barkus  Baker  and  A 
R.  Cotrell  request  that  the  court  make  sepa- 
rate findings  of  fact  and  conclusions  of  law  as 
to  the  west  half  of  the  southeast  quarter  and 
the  south  half  of  the  southwest  quarter  of  the 
southeast  quarter  of  section  88,  township  7 
N.,  range  7  E.,  being  a  part  (rf  the  land  In- 
volved in  this  litigation. 

The  conrt  finds  that  In  an  action  in  the  dis- 
trict court  of  Sendnole  connty,  Oklahoma, 
wherein  Sookle  Barkus  was  plalntilE  and  Mar- 
garet R.  Benn  et  al.  were  defendants,  a  judg- 
ment was  rendered,  canceling  the  conveyances 
from  Sookle  Barkus  to  Margaret  R.  Benn,  de- 
fendant; that  the  plaintifl  In  this  action,  W. 
R,  Trobert,  was  made  a  party  to  that  action, 
and  no  proper  service  was  had;  and  that  on 

or  about  tite  —  day  of  ,  19 — ,  in  the 

district  oourt  of  Seminole  county,  Oklahoma, 
said  Judgment  was  set  aside  as  void  and  hdd 
for  naught  as  to  the  plaintiff,  W.  R.  Trobert, 
in  this  case  alone,  and  set  aside  as  to  him  alone. 
The  judgment  is  valid  and  subsisting  as  to  the 
other  defendants,  and  will  not  be  disturbed, 
but  ordered  by  the  court  that  so  far  as  prac* 
tlcable  that  all  the  lands  be  sold  prior  to  the 
tract  of  the  Sookle  Barkus  land  and  Jackson 
Barkus  land,  or  the  land  In  controversy  be- 
tween Sookle  Barkus  and  Margaret  B.  Benn, 


Digitized  by 


Google 


Ofcl.) 


BENN  V.  TROBSRT 
<1M  P.) 


597 


becanse  70a  can  g«t  tite  monej  of  tho  other, 
let  them  have  this  piece  of  land  tint  Mr. 
Cotrell  and  all  of  them  daim. 

To  all  of  which  fiodinsn  of  fact  and  eonelo- 
■ioua  of  law  the  defendanta  excepted. 

On  tlie  2Sth  day  of  September,  191A.  the 
defendants  filed  thdr  motion  for  a  new 
trial,  which,  omitting  the  fbnnal  part,  was 
as  follows: 

(1)  Because  the  court  erred  In  OTermlins 
the  motion  of  the  defendants  to  make  the  pe- 
tition of  plaintiff  more  definite  and  certain. 

(2)  Becaose  the  court  erred  In  orermUng 
the  demurrer  of  the  defendants  to  plaintlfPs 
petition. 

(8)  Because  the  court  erred  In  orermUns  the 
notion  of  the  defendant  Uargaxet  K.  Bonn  to 
contlnve  the  said  cause. 

(4)  Becanse  the  court  erred  tn  passing  said 
cause  from  9  o'clock  antU  1  o'clock  on  Sep- 
tember 25,  1915,  after  the  plaintiff  had  an- 
nounced ready  and  the  case  proceeded  to  trial. 

(5)  Becaase  the  court  erred  In  oTermling 
the  second  petition  of  the  defendants  for  a  con- 
tinuance and  an  application  for  a  jury  In  said 
cause. 

Beeanse  tlie  court  erred  in  not  mstaining 
the  demnrrer  of  tb»  defendants  to  plaintlf  s  er- 
idence^  for  the  reason  that  In  the  petition  the 
plaintiff  sned  on  certain  notes  and  a  foredosure 
<tf  an  alleged  mortgage  securing  the  same,  that 
there  was  no  evidence  in  said  cause  In  an; 
way  identifying  the  judgments  introduced  in 
erideuce  "with  the  notes  sued  on,  and  the  plead- 
iDRB  did  not  justify  the  introduction  of  the 
judgments  in  support  thereof,  and  the  same 
showed  on  their  face  that  they  were  foreigQ 
judgments,  and  had  been  rendered  more  than 
one  year  prior  to  the  Institntion  (tf  the  mit 
now  on  tiiaL 

(7)  Because  the  court  erred  in  admitting  In- 
competent  evidence  over  the  objection  and  ex- 
ceptions of  the  defendants  In  said  cause. 

(8)  Because  the  court  erred  in  refusing  to  ad- 
mit competent  evidence  of  the  defendants  in 
sapport  of  their  defense. 

(9)  Beeanse  the  court  erred  in  refosing,  over 
the  objection  of  the  defendants  Sookie  Barkns 
and  A.  B.  Cotrell,  to  permit  them  to  defend 
as  to  the  lands  claimed  by  them  in  this  action. 

<10)  Becaose  the  eonrt  erred  In  hia  findings 
of  fact  and  condusions  of  law  in  finding  that 
Uai^ret  R.  Benn  procured  a  divorce  in  Den- 
ver, Colo.,  on  or  about  the  25th  day  of  De- 
cember, 1912,  and  for  that  reason  she  was  es- 
topped from  denying  that  her  residence  waa  In 
Colorado  at  that  time. 

(11)  That  the  findings  of  fact  by  the  coort 
in  said  cause  are  contrary  to  the  evidence'  in- 
troduced on  the  trial  of  said  cause  and  are 
contrary  to  the  law;  that  the  condusitnis  of  law 
in  said  trial  are  contrary  to  the  evidence  and 
are  contrary  to  the  law;  that  the  Judgment 
rendered  in  said  cause  by  said  court  ia  con- 
trary to  the  evidence  and  are  contrary  to  the 
law 

— which  was  orerruled  on  the  17th  day  of 
January,  1916,  and  tlie  defendants  except- 
ed and  prayed  an  appeal  to  this  court,  and 
vera  granted  time  to  make  and  sure  case* 


made.  In  da&  time,  to  wit,  on  Jnly  12,  1916, 
they  commenced  this  action  In  this  court  to 
reverse  the  case  by  flUng  their  petition  In 
error  with  c&se-made  attadied,  and  assign- 
ed error  as  follomi: 

(1)  Said  court  erred  In  orerrnllng  the  motion 
of  defendants  In  error  for  a  new  trial. 

(2)  Said  court  erred  In  overruling  the  mo- 
tion of  plaintiffs  in  error,  defendanta  below, 
to  DMke  the  i>etition  of  defendant  in  error,  plain- 
tiff bdow,  more  certain  and  definite. 

(3)  Said  court  erred  In  overruling  the  demur* 
rer  of  plaintiffs  In  error,  defendants  below,  to 
petition  of  defendant  in  error,  plaintiff  below. 

(4)  Said  court  erred  in  not  sustaining  the  de- 
rnnrrw  of  plaintUf  in  error  to  tiia  evidence  of 
defendant  in  error. 

(6)  The  court  erred  in  its  eoncloslons  of  law 
to  lihe  effect  that  Margaret  R.  Benn  was  es- 
topped by  reason  of  the  fact  that  she  had  se- 
cured a  divorce  In  Denver,  Colo.,  to  deny  that 
she  was  a  resident  of  that  state  at  that  time. 

(6)  Becaase  the  court  erred  In  its  findings  of 
tact 

(7)  Because  the  court  erred  in  admitting  over 
the  objection  of  plaintiffs  in  error,  defendants 
belowt  incompetent  evidence,  to  wit,  the  Jo^ 
ments  Inbrodneed  in  evidence  to  sustain  de- 
fendant in  OTor's  daim,  and  pand  evidence  to 
the  effect  that  Margaret  B.  Benn  seenred  a 
divorce  in  Denver,  Cdo. 

(8)  Because  the  court  erred  in  refusing  to 
admit  competent  evidence  on  the  part  of  the 
plaintiffs  In  error. 

(9)  Because  the  court  erred  In  overruling  the 
motion  of  plaintiff  In  error  for  a  continuance 
in  said  cause. 

(10)  Because  the  court  erred  in  refusing  the 
application  of  plaintiflS  in  error  for  a  jury. 

(11)  Becaose  the  court  erred  in  all  of  his 
flndtaigs  of  fact  and  condusions  of  law,  and  err- 
ed in  rendering  judgment  for  defendant  in  er- 
ror on  the  evidence  introduced. 

(12)  Because  the  court  erred  in  refusing  to 
permit  plaintiff  in  error  to  introduce  evidence 
in  support  of  their  motion  for  a  continuance. 

[3]  FlalntUTs  in  error's  third  assignment 
of  error  la: 

**Said  court  erred  In  overruling  the  demnrrer 
Of  plaintiffs  In  error,  defendants  bdow,  to  pe- 
tition of  defendant  in  errcv,  plaintiff  bdow." 

For  they  say  that  plaintiff  sues  on  two 
mortgages,  one  describing  land  In  Seminole 
county,  OkL,  and  the  ottet  in  Pottawatomie 
county.  We  think  there  Is  no  merit  In  this 
cont^tion.  It  Is  tme,  as  contended  by  the 
plaintiffs  in  error  In  their  brle^  that  the 
plaintiff  sues  upon  two  mortgages,  one  cov- 
ering lands  In  Pottawatomie  county  and  the 
other  covering  lands  in  Semlni^e  county; 
but,  as  alleged  tn  plaintUTs  petitioi,  these 
mortgages  were  both  given  to  secure  the 
same  Indebtedness  as  evidenced  by  the  same 
notes — that  Is,  each  was  to  secure  all  the 
notes  originally  given,  and  when  the6e  were 
merged  in  Judgments  they  still  continned  to 
stand  as  aecarlty  for  the  debt.  The  debt  Is 
the  principal  thing,  and  the  mortgages  givw 
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to  secure  Qie  debt  are  regarded  as  a  mere  In- 
cident thereof.  This  we  think  Is  the  general 
mle,  and  waa  announced  by  this  court  in 
the  case  of  Clark  et  al.  t.  Grant.  26  Okl.  S9S, 
109  Pac.  234,  28  L.  R.  A.  (N.  S.)  519,  Ann. 
Cas.  1912B.  505.  We  think  the  plaintiff  had 
the  right  under  the  law  to  bring  his  action 
for  a  foreclosure  of  these  mortgages  in  ei- 
ther Seminole  or  Pottawatomie  county,  as 
provided  In  Revised  Laws  of  1910,  {  4672, 
which,  in  so  far  as  the  same  is  applicat>le,  Is 
as  follows: 

"If  real  property,  the  subject  of  an  action, 
be  an  entire  tract,  and  situated  in  two  or  more 
counties,  or  if  it  consists  of  separate  tracts, 
situated  in  two  or  more  counties,  the  action 
may  be  brought  in  any  county  in  which  any 
tract,  or  part  thereof  Is  sltoated.    *    *  *" 

The  same  Is  the  rule  as  annotuioed  by 
Jones  cm  Uortgages,  S  36^  as  follows: 

"Where  several  mortgages  are  made  to  dif- 
ferent parcels  of  land  to  secure  one  and  the 
same  debt,  they  constitute  one  mortgage,  and 
their  unity  Is  determined  by  the  debt  secured, 
and  an  actlak  may  be  maintained  in  any  eonn- 
ty  on  which  any  part  of  the  land  is  sitaated 
which  Is  iecnred  by  any  aae  of  the  sereral  mort- 
gages." 

This  rule  is  announced  In  the  cases  of  Com- 
mercial National  Bank  t.  Johnson,  16  Wash. 
536,  48  Pac.  267,  Lomaz  v.  Smith,  50  Iowa. 
223,  and  Stevens  v.  Perry  et  al.  (0.  C.)  48 
Fed.  7. 

[1,2]  We  Will  next  consider  the  plaintiffs 
In  error's  tentlx  assignment  of  error,  wbichla: 

"Because  die  court  erred  In  refusing  the  ap- 
plleatlim  of  plalntifBi  in  error  for  a  jury." 

We  think  there  Is  no  merit  in  this  contoi- 
tlMi,  for  the  reason  that  the  plalutifTs  ac> 
tlon  was  not  one  for  the  recovei7  of  a  Judg- 
ment for  money,  nor  for  the  recovery  or 
possession  of  specific  real  or  personal  pro[>- 
erty,  but  was  a  suit  for  the  foreclosure  of  a 
mortgage  lien  upon  real  estate,  and  waa 
therefore  an  action  purely  of  equitable  cog- 
nizance, and  in  such  cases  neither  party 
is  entitled  to  a  ]ury  trial  as  a  matter  of 
right,  and  the  trial  court  did  not  err  in  deny- 
ing a  Jury  trial.  This  court  has  freQuently 
held  that— 

"The  Gonstituti<mal  guaranty  t^t  tlie  right 
of  trial  by  Jury  shall  be  and  remain  inviolate* 
has  no  reference  to  the  trial  of  issues  of  fact 
in  equity  cases."  Mathews  et  al.  v.  Sniggs  et 
al.,  182  Pac.  703,  not  yet  officially  reported; 
Anderson  v.  Muhr,  36  Okl.  184,  128  Pac.  296; 
Brown  v.  Maasey.  19  Okl.  482,  92  Pac.  246; 
Mass  V.  Dunmyer.  21  Okl.  434,  96  Paa  591; 
ChUds  V.  Cook,  174  Pac.  274. 

The  plalntifts  In  error's  ninth  assignment 
of  error  is: 

"Because  the  court  erred  la  overruling  the 
motion  of  plaintlfl  In  error  for  a  continuanca  in 
said  caaaa.** 


The  record  dlscloaes  that  when  the  case 
was  called  for  trial  the  defendants  filed  their 
motl<ni  for  a  continuance,  which  was  over- 
ruled by  the  court,  and  the  plaintiffs  in  er- 
ror complain  of  the  action  of  the  trial  court 
and  in  their  brief  say  that: 

"They  alleged  the  docket  was  set  only  for 
the  purpose  of  settling  Issues;  that  no  cases 
were  to  be'  tried  except  by  agreement ;  that 
Tom  D.  McKeowD,  judge  of  tbe  district  court, 
was  not  preseit  on  the  first  day;  that  George 
C  Crump  presided  and  ordered  the  cases  set 
for  trial  over  the  objectlmis  of  the  defendant; 
thftt  the  case  was  a  jury  ease,  and  had  at  a  for- 
mer time  been  ordered  placed  on  the  jury 
docket.  This  court  has  uniformly  hdd  that  a 
motion  for  continuance  is  within  tbe  discre- 
tion of  the  trial  Judge,  and  his  action  will  not 
be  disturbed  unless  it  is  made  to  appear  there 
has  been  an  abuse.  We  admit  this  overruling 
of  tbe  motion  of  Mrs.  Benn  would  hardly  be 
considered  by  the  court.  We  insist,  however, 
that  the  general  motlMi  by  aU  the  defimdanta 
states  fiusts  thiUt  should  have  wtitled  them  to 
a  continuance  in  any  court** 

We  tail  to  see  anything  in  the  alli^ttoiu 
to  indicate  that  tbe  trial  oourt  In  any  way 
abused  his  discretion  in  overruling  the  ap- 
plication for  a  continuance,  and  we  feel 
that  tbe  coitentlon  of  tbe  plaintitts  In  er^ 
ror  In  tbis  respect  Is  without  merit  -  Mc- 
Cann  t.  MeCann,  24  Okl.  264.  lOS  Pan.  OM; 
R.  U  1910,  I  S044;  Martin  t.  Hubbard.  32 
OkL  2f  121  Pac.  620 ;  N.  S.  Sherman  Machine 
&  Inm  Works  v.  B.  D.  Cole  Mfg.  Co.,  SL  OkL 
3S8,  ISl  Pac.  1181. 

[4-6]  The  plalntifrs  in  error's  firartb.  flftb. 
and  sixth  assignments  of  error  will  be  con- 
sidered together,  and  are  as  follows: 

(4)  Said  court  erred  in  not  sostaining  the  de- 
murrer of  plaintiff  in  error  to  the  evidence  of 
defendant  Gi  error. 

(5)  Tbe  court  erred  In  its  coudu^ns  of 
law  to  the  effect  that  Margaret  B.  Benn  was 
estopped  by  the  reason  of  the  fact  that  she  had 
secured  a  divorce  In  Denver,  Colorado,  to  deny 
that  she  was  a  resident  of  that  state  at  that 
time. 

(6)  Because  tbe  court  erred  in  its  findings  of 

fact 

The  fourth  assignment  of  error,  that  the 
court  erred  in  not  sustaining  the  demurrer  of 
plaintiff  in  error  to  the  evidence  of  the  de- 
fendant in  error,  is  not  well  taken,  because 
the  essential  allegations  In  the  plaintiff's  pe- 
tition were  that  the  notes  secured  by  the 
mortgages  sought  to  be  foreclosed  her^n  had 
been  merged  into  judgments  In  the  courts  of 
the  state  of  Colorado  on  the  leth  and  ISth 
days  of  April,  1912,  and  that  no  part  ot 
said  judgments  bad  been  paid,  except  the 
sum  of  $40,  and  that  the  mortgages  sought  to 
be  foreclosed  had  been  duly  executed  and  de- 
livered by  the  defendants  Peter  and  Mar- 
garet B.  Benn,  and  duly  recorded  In  the  rec- 
ords of  Pottawatomie  and  Seminole  counties, 
and  that  the  conditions  of  said  mortgage 
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bad  been  broken,  and  that  the  sum  for  wblch 
Judgment  was  rendered  was  dne  and  unpaid, 
and  tbese  allegations  were  fully  sustained 
by  the  evidence  of  tbe  plaintiff,  wblch  evi- 
dence consisted  of  certified  copies  of  the  Judg- 
ments, wblch  were  certified  to  as  required  by 
law,  and  said  mortgages,  and  tbe  testimony 
of  tbe  plaintiff  tbat  such  Judgments  were 
impald ;  hence  we  say  that  there  was  no 
error  In  overruling  the  defendants*  demurrer 
to  the  evidence  of  the  plaintiff.  The  plain- 
tiff did  not  sue  upon  the  Judgments,  but  only 
to  foreclose  his  mortgages,  and  hence  sub- 
division 4  of  section  4657,  Bev.  L.  1910,  pro- 
viding that  a  suit  upon  a  foreign  Judgmoit 
must  be  brought  within  one  year,  has  no  ap- 
plication, and  was  not  available  as  a  de- 
fense herein,  and  the  trial  court  committed 
no  error  in  reaching  such  conclusion,  although 
tbe  reasons  tbat  he  gave  therefor  In  bis  find- 
ings were  erroneous.  Echols  v.  Reeburgh, 
161  Pac.  1065,  construing  R.  L.  1910,  S  5128, 
and  chapter  175,  S.  L.  1915 ;  Tracey  t.  Crepin, 
40  Okl.  297,  138  Pac.  142 ;  BrocEer  v.  Stal- 
lard,  34  Okl.  612,  126  Pac  781 ;  McOlung  v. 
Culllson.  15  Okl.  402,  82  Pac.  498  ;  27  Cyc; 
H  1593  (c)  (d),  1597  (VU),  1699  (c) ;  Jones  et 
al.  v.  LaiOiamt  16  Kan.  640 ;  Sacj,  PL  &  Pr. 
128. 

We  think  that  all  tbe  court's  findings  and 
conclusions  in  reference  to  tbe  residence  of 
the  defendant  Margaret  R.  Benn,  and  the 
fact  tbat  she  had  been  divorced  from  her 
former  husband,  were  wholly  Immaterial 
The  fact  that  she  might  have  been  divorced 
subsequent  to  the  execution  of  tbe  notes  and 
mortgages  did  not  release  her  from  liability 
thereon,  and  the  fact  tbat  the  notes  had  been 
meoged  Into  Judgments  In  favor  of  the 
plaintiff  in  the  courts  of  the  state  of  Colo- 
rado and  were  valid  and  aubslstlug  was  con- 
clusive upon  ber,  and  such  Judgments  were 
not  subject  to  collateral  attack,  and,  this 
being  a  case  of  purely  eqaltable  cognizance, 
It  is  oar  duty  to  w^t^  the  evidence^  and  nn- 
leas  tbe  Judgment  of  the  trial  coort  is  clear- 
ly against  tbe  weight  of  same  it  most  be  bob- 
talned.  Scbock  t.  riab.  45  OU.  12,  144  Pac 
684;  Crump  v.  Lanham,  168  Pac.  48. 

[7]  The  conclusion  here  reached  likewise 
disposes  of  plalntlfla  in  error's  sixth,  seventh, 
and  eleventh  aasignmenta  of  error,  which  at- 
tach the  conrf  s  findings  of  fact  and  concln* 
«Ions  of  law ;  and  tbe  pMntUPu  eighth  and 
twelfth  asslgnmentB  or  error  go  to  the  anee- 
tlon  of  the  court's  refasal  to  admit  evidence 
•over  the  objections  of  plalntUTs  In  error,  and 
refusal  to  permit  plalntlfli  in  error  to  In- 
troduce certain  evidoice,  cone  dearly  within 
the  provisions  of  Beviaed  Iaws  1910^  |  6005, 
wbidi  provides: 

**No  Judgment  iball  be  set  aside  or  new  trial 
granted  by  any  appellate  coart  of  this  state 
in  any  case,  dvll  or  crimlnalt  on  the  ground 
of  misdirection  of  the  Jury  or  the  improper 
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admission  or  rejection  of  evidence,  or  as  to 
errors  In  any  matter  of  pleading  or  procedure, 
unless,  In  tbe  opinion  of  the  court  to  which 
application  is  made,  after  an  examination  of 
the  entire  record,  it  appears  diat  the  wror  com- 
plained of  has  probably  resulted  In  a  miscar- 
riage of  Justice,  or  constitutes  a  substantial 
violatt<ai  of  a  constitational  or  statutory  right" 

We  have  carefully  examined  tbe  entire 
record,  and  in  consideration  of  the  same  can- 
not say  lliat  the  Judgment  of  the  trial  court 
la  clearly  against  tbe  weight  of  the  evidence, 
or  that  any  error  complained  of  has  prob- 
ably resulted  in  a  miscarriage  of  Justice,  or 
constituted  a  substantial  violation  of  any 
constitutional  or  statutory  right  of  the  plain- 
tUXs  In  error,  and  the  Judgment  la  therefore 
affirmed. 


at  Okl.  Cr.  S») 
TmOUBY  V.  STATE).   (No.  A-8102.)* 

(Oriminal  Oonrt  of  An>rals  of  Oklahoma.  Oct 
26,  1919J 

(Svttabua  hp  IKt  Ootun.) 

1.  CinairAi.  uw  <e»6S4  ■■  BviiaaiOT  nv  n- 
Bxmu  iiT  .DnoBBnoR  or  tsull  oodk. 

It  la  disGTetiuiazT  wKb  Oe  trial  oimrt;  in 
furthennoe  of  Jnittoc^  to  parmit  eridoioe  bi 
rdmttal  which  would  have  been  cmpetent 
idoice  in  ehielL 

2.  Bbbob  nr.  AmmnoH  of  BrxmRcoi  hot 

OACTB  lOB  IBTBBBAL. 

Tbis  eoort  win  not  xevam  a  Judgment  of 
omTietiott  on  the  groand  of  the  improper  ad- 
misdon  of  wrtdeDca  mdesa  It  appears,  after  an 
examinatloD  of  tlie  entire  record,  tiiat  in  tibe 
opinion  of  the  oonrt  the  error  complained  of  has 
resolted  in  a  miscarriage  of  Justice,  or  consti- 
tDtea  a  aubatantial  vlolati<m  of  a  cmutitntional 
or  atatutoi7  right 

a.  WimiiBM  «B»K!(7),  188(1)— Hnsairo  in- 
ooHreranr  to  vtmar  as  xo  oounnnaA* 
nons  OF  wm. 
Nrither  the  hosband  nor  wife  Is  a  compe- 
tent witness  against  tbe  other,  except  in  a 
criminal  prosecution  for  a  crime  committed 
one  against  the  other.   In  this  prosecution,  the 
defendant  was  not  charged  with  the  commission 
of  a  crime  against  his  wife;  he  was  therefore 
incompetent  as  a  witness  to  disclose  commmii- 
cations  made  by  Us  wife  to  him. 

(Additional  SyUdbiu  &v  Bditorial  Btaf.) 
4.  Cbiunal  uw  <t=>684— AniassiBiLiTT  or 

XVinENOE  IN  UBiraXAl.. 
In  trial  for  homicide  the  admission  of 
state's  evidence  In  rebuttal,  after  defendant 
had  rested,  without  offering  any  evidence  as 
to  his  general  character,  that  before  and  un- 
til homicide  defendant  was  frequently  seen 
with  a  lewd  woman,  and  at  her  room  and  had 
paid  her  bills,  in  view  tA.  an  ittstroetion  lim- 
iting It*  effect  to  his  motive  In  kUUng  deceased 
to  prevent  him  from  assisting  d^endant's  wifo 


»For  ottier  cm—  sm  same  topic  aa4  KSr-NUHBBR  In  all  K«r-Nnmb«red  Ois«ati  and  Indexes 
*Beiwariag  ^tanM  Janaarr  U.  UMt, 
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In  her  pzoceedlsg  for  a  divorce  was  not  error, 
iD  view  of  Bev.  Laws  1910,  1  6870,  snbd.  4. 

Appeal  from  IMatrlct  Court,  Caddo  Coun- 
ty ;  Will  Iilnn.  Judge. 

Jake  Tingley  was  couvlcted  of  .manslaugb- 
ter  in  the  first  degree,  his  punishmoat  fix- 
ed at  seveu  years'  imprlsonmeut  In  the  state 
penitentiary,  and  he  appeals.  Affirmed. 

This  Is  an  appeal  fn»n  the  district  coort  of 
Caddo  county,  wherein  the  defendant,  Jake 
O^ngley,  was  convicted  of  manslaughter  In 
the  first  degree,  and  sentraced  to  serve  a 
term  of  seven  yeartf  imprisonment  in  the 
state  penitentiary  for  the  killing  of  one  W. 
H.  Overh<dser. 

The  killing  occurred  In  the  city  of  Ana- 
darko,  Caddo  county,  on  the  evening  of  the 
21st  day  of  August,  1916,  The  defendant  had 
been  a  resident  of  Caddo  county  for  a  num- 
ber of  years,  ocmducted  a  pawnshop  In  the 
dty  of  AnadaAo,  and  lived  about  one-half 
mile  east  of  the  city.  At  the  time  of  the  com- 
mUelon  of  the  homldde,  he  was  a  married 
man,  having  a  wife  and  several  small  diU- 
dren. 

The  deceased,  W.  H.  Oveiiiolaer,  was  a 
resident  of  Wi(dilta,  Kan.,  an  attorney  at 
law,  and  at  the  time  of  the  homldde  was  vis- 
iting the  family  of  Mr.  O.  W.  Milne,  who 
resided  near  the  town  of  V^en,  Okl.,  some 
distance  east  of  where  the  defendant  lived. 

The  defendant  and  the  deceased  had  known 
each  other  only  for  a  day  or  two  prior  to  the 
killing.  The  killing  was  the  outgrowth  of 
domestic  troubles  between  the  defendant  and 
his  wife,  and  It  appears  that  Mrs.  Tingley 
Just  prior  to  the  killing  had  consolted  with 
the  deceased,  Overholser,  with  a  view  to 
obtaining  a  divorce  from  tiie  defendant,  the 
custody  of  their  children,  and  a  division  of 
property.  The  defendant  had  accumulated 
considerable  proper^,  some  940,000  or  V60- 
000,  at  the  time  <tf  the  commissifm  of  Oils 
all^^  crime. 

It  Is  unnecessary  to  go  into  a  detailed 
statonent  of  all  the  facts  and  drcumstances 
surrounding  Oils  offense.  The  record  Is  vo- 
luminous, and  it  would  consume  oomriderable 
span  to  state  fully  all  the  facts  detailed 
In  evidence. 

The  defenses  interpoeed  were  self-defense 
and  insanity.  Accmrdlng  to  the  evidence  aa 
the  part  of  the  state,  the  defendant  was  prov- 
en guilty  of  a  deliberate,  willful,  and  premed- 
itated murder;  while  according  to  his  own 
testimoiv  on  the  Issue  of  self-defense  there  is 
some  slight  evidence  <i£  a  doubtful  character 
which  tends  to  show,  if  believed,  Qiat  the 
killing  was  in  defense  ot  his  person.  The  rec- 
ollection of  the  defendant,  however,  of  just 
what  occurred  ImmedlauOy  preceding  and 
immedlatdy  subsequent  to  the  killing  is  very 
hasy,  necessarily  so  because  of  his  defense 
of  temporary  Insanity  whi<di  he  claims  was 
brought  about  by  misconduct  between  his 


wife  and  the  deceased,  and  also  between  bis 
wife  and  one  Ed  Caesar,  Immediately  pre- 
ceding the  killing  as  to  Overholser,  and  for 
some  time  prior  thereto  as  to  the  said  Ed 
Caesar. 

The  testimony  relative  to  the  temporary  In- 
sanity of  the  defendant  is  composed  largely 
of  evidence  from  the  defendant  as  a  witness 
in  his  own  behalf,  In  which  he  detailed  cer- 
tain alleged  mlscondnct  on  the  part  of  bis  wife 
with  the  said  Ed  Caesar,  and  also  certain  re- 
ports that  were  brought  to  him  that  his  wife 
was  seen  In  the  company  of  a  man  In  an  auto- 
mobile smne  two  or  three  hours  before  the  kill- 
Ing,  which  man  the  defendant  believed  to  be 
the  deceased,  Overholser,  and  this  alleged 
misconduct,  together  with  the  fact  that  his 
wife  had  left  bis  h<Hne  a  night  or  two  before 
the  killing  and  had  not  returned  thereto,  and 
the  constant  outcrying  of  the  dilldren  for 
their  mother,  so  dethnmed  his  reason  as  to 
render  him  temporarily  Insane  and  not  crim- 
inally responsible  tm  the  commission  of  the 
act.  This  testimony  was  supplemented  by 
that  of  an  alienist,  who  expressed  bis  opin- 
ion, based  upon  a  long  hypothetical  question 
detailing  the  defendant's  theory  of  the  case, 
that  the  defendant  was  Insane  at  the  time 
of  the  commission  of  the  act  There  was  also 
some  testimony  on  the  question  of  the  defend- 
ant's insanity  by  laymen.  In  rebuttal,  the 
state  was  permitted  to  prove  that  the  defend- 
ant had  been  consorting  with  a  woman  of 
lewd  character  in  the  city  of  Anadarko;  that 
he  had  been  a  frequent  visitor  to  the  apart* 
ments  of  such  woman,  and  had  paid  her  liv- 
ing expenses,  and  was  frequently  seen  in  her 
company;  and  that  the  defendant  had  been 
told  a  short  time  before  the  commission  of 
the  homicide  that  his  wife  was  acquainted 
with  all  these  facts  and  was  eonsnltlng  the 
deceased  with  reference  to  obtaining  a  di- 
vorce from  him  on  that  ground,  and  that  she 
had  gone  with  the  deceased  to  the  of  An- 
adarko a  short  time  before  the  Ulling  took. 
place. 

The  deceased  was  killed  about  8:30  p.  m.  on 
one  of  the  main  streets  in  the  dty  of  Ana- 
darko, In  ftont  of  the  residence  of  W.  P. 
Milne,  where  the  deceased  and  his  wife  were 
stopping  temporarily.  The  deceased  was  in 
an  automobile  at  the  time  he  was  shot;  de- 
fendant firing  some  seven  or  eight  shots  from 
a  pist<d  or  pistols,  several  from  a  short  dls-. 
tance  and  the  last  two  after  defendant  had 
mounted  deceased's  automobile,  the  fatal 
shot  entering  tzom  the  rear  and  Maw  tbe 
shoulder. 

Bristow  ft  McFadyen,  of  Anadarko.  and 
Frulett,  Sniggs  ft  Patterson,  ta  Oklahoma 
City,  for  plaintiff  In  error. 

S.  P.  Fteeling,  Atty.  Gen.,  and  R.  Hcliman, 
ABst  Atty.  Oen.  (A-  J.  Morris^  of  Anadarko, 
of  counsel),  for  the  State. 

MATSON,  J.  (after  stating  the  fact*  as 
abovc^   [1.4]  It  is  contended  that  the  de- 
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Cendant  was  pre^iOlced  1^  tiie  admission  of 
certain  Incompetent  and  Irrelerant  evidence 
cn  the  part  of  the  state,  over  the  objection 
and  exception  of  the  defendant  In  rebnttaL 
After  the  defendant  bad  reated  his  case,  the 
state  In  rebnttal,  over  objection  and  exception, 
Introduced  witnesses,  who  testified  that  the 
defendant,  for  some  time  prior  to  the  commie* 
fllon  of  the  homldde  and  up  until  Oie  time  of 
its  commission,  had  been  frequently  seen  In 
tiie  cunpany  of  raw  Nell  Martin,  an  Immoral 
woman ;  that  defendant  paid  her  meat  Mils, 
was  seen  at  her  room  In  the  daytime  and 
nl^ttlme,  and  stated  that  It  was  none  of  any* 
Irady's  business  what  he  and  the  said  Nell 
Martin  did. 

It  Is  contended  that  this  evidence  was  In- 
competent and  Irrelevant  as  tending  to  show 
that  the  defendant  was  KuUty  of  a  separate 
and  distinct  offense  from  ttut  charged  In 
the  Information ;  that  It  tended  to  show  that 
he  was  a  man  of  Immoral  diaracter;  and  that 
Its  admission,  especially  In  rebnttal,  was 
clearly  prejudicial  to  the  defendant's  sub- 
stantial ri^ts,  tn  view  of  the  fact  that  the 
defendant  ^d  not  introduce  any  evidence 
whatever  as  to  bis  general  reputation  for 
peace  and  quietude,  and  bis  reputatlMi  for 
any  other  trait  of  character  was  not  an  Issue 
In  the  case.  Authority  la  (dted  In  the  brief 
of  counsel  for  defendant  tending  In  some 
degree  to  support  the  c<mtentlons  made. 

The  question  of  the  competency  of  evi- 
dence In  any  particular  criminal  case,  at  any 
particular  stage  of  the  proceedings  In  that 
case,  depends  upon  the  Issues  as  Joined  In 
the  trlaL  In  this  case.  It  was  the  contention 
of  the  state  that  the  killing  was  a  deliberate 
murder,  and  that  the  defendant's  motive  was 
to  prevent  the  deceased  from  assisting  de- 
fendant's wife  In  bee  proceedings  toe  a  di- 
vorce and  alimony,  the  custody  of  their  chil- 
dren, and  a  division  of  their  property,  In 
whidi  proceedings  the  defendant's  adulterous 
acts  with  the  said  Nell  SCartln  would  neces- 
sarily be  dlsiOosed,  thereby  leading  and  re- 
sulting in  a  criminal  prosecution  against 
tho  def»dant  for  audi  feUmy.  tha  truth 
of  the  canae  tbat  moved  the  defttidant  to 
UU  ttie  deceased  was  dearly  an  issue  In  the 
case^  eqpedally  If  a  oonvictlm  of  the  crime 
(tf  murder  vma  to  be  had, 

Also  it  la  contended  on  the  part  of  the  state 
that  the  defendant,  having  teatlfled  that  he 
believed  the  deceased  and  Us  (deCendant's) 
wife  were  intimate  wltti  each  other,  that  the 
deceased  had  Invaded  his  home,  and  partly 
by  reason  of  such  conduct  his  reason  was 
temporarily  dethroned,  the  state  bad  a  right 
to  show,  to  rebut  any  presumption  of  Insan- 
ity arising  from  such  belief,  ttiat  the  real 
purpose  df  the  defendant  in  killing  the  de- 
ceased was  to  prevent  deceased  from  assist- 
ing defendant's  wife  in  making  disclosure  of 
defendant's  relations  with  Nell  Martin,  a 
woman  of  Immoral  character,  and  that  de- 
fendant, by  reason  (tf  bis  said  relatlmis  with 
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the  said  NeU  Martin,  had  tailed  to  keep  his 
own  life  pure,  and  did  not  have  that'  high 
regard  for  Uie  sanctity  of  the  home  which 
would  tend  to  dethrone  the  reason  of  a  pure 
man  and  cause  him  to  commit  an  act  of  hom- 
icide, otherwise  inezplalnable  except  on  the 
ground  of  temporary  insanity.  Authority  is 
dted  In  tlie  brletf  on  behalf  of  the  state  tend- 
ing to  support  the  contention  that  under  the 
Issues  presented  in  this  trial  that  audi  erl- 
drace  was  competent  in  rebnttal. 

In  connection  with  this  evidence,  the  court 
gave  the  f blowing  instruction: 

Tllie  court  fnrtiber  Instmets  the  jury  that 
titers  has  been  permitted  to  be  Introduced  in 
evidence  In  this  case  testimony  d  certain  wit- 
neaseB  with  reference  to  the  assocfatI<ni,  eon- 
duct  and  relation  existing  l>etween  the  defend- 
ant and  a  certain  woman  prior  to  the  time  of 
the  all^;ed  homicide,  and  in  this  connection  yoo 
are  instructed  that  this  evidence  was  admitted 
for  one  pnrpose  and  one  only  and  should  be 
considered  by  you  only  for  such  pnrpose;  that 
iMt  In  determining  a  probable  motive.  If  any. 
for  the  conunlssion  of  the  offense  for  which  the 
defendant  ia  charged,  should  you  find  beyond 
a  reasonable  doubt  the  defendant  was  sane  at 
the  time  and  was  not  acting  In  Us  necessary 
self-deCensB.** 

The  fourth  subdivision  of  section  SSflO,  Re- 
vised Laws  1910,  provides: 

"The  i»artieB  may  then,  respectively,  offer  re* 
butting  testimony  raly,  unless  the  court  for 
good  reason,  in  tnrtheranoe  ot  Justice,  or  to 
correct  an  evident  ovorigfat,  pcnnlt  them  to 
offer  evidence  upMi  thei^  orl^aal  case.** 

After  having  provided  ttiat  the  state  must 
In  the  first  instance  aBee  evi^tence  In  support 
of  the  indlctmttit  ta  infiormatlai,  and  then 
that  the  defendant  or  his  counsel  may  cBve 
evidence  in  support  of  his  defense,  the  L^is- 
lature  has  seoi  fit  to  lodge  with  the  trial  court 
a  large  discretion  as  to  the  admission  of  oth- 
er evidence  than  that  atrictiy  in  rebuttal,  pro- 
viding in  the  fourth  subdivision,  above  qudt- 
ed,  tSat  the  court  "for  good  reason.  In  the 
furtherance  of  Justice^  or  to  correct  an  evi- 
dent oversight,  may  permit  rtthw  partr  to 
ott&e  evldmce  upon  tiwlr  original  case." 
Dlckinstm  v.  SUte,  8  Okl.  Cr.  IBl,  104  Pac. 
923;  Shires  r.  State,  2  OfcL  Or.  89,  99  Pac 
1100:  Cochran  v.  United  States,  14  OkL  109. 
TB  Pac.  672;  Harv^  r.  Territory,  11  Okl. 
150,  65  Pac.  88T. 

The  question  here  presented  then  Is:  Did 
the  trial  court  abuse  Its  discretion  in  per- 
mitting the  state  to  Introduce  this  evidence 
in  rebuttal?  In  view  of  Instruction  Na  16, 
above  quoted,  and  in  view  of  the  further  tact 
that  tha  defendant  was  only  convicted  of  the 
crime  of  manslaui^ter,  we  tell  to  see  where- 
in there  was  any  prejudicial  injury  done  him. 
even  if  it  be  admitted  that  this  evidence  was 
not  strictly  rebuttal,  a  question  which  is  not 
necessary  to  a  pxagese  dadirion  of  the  oontro- 
versy. 
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Tbe  eTldenctt  was  certainly  admissible  in 
diief  to  show  motlTe,  and  to  indicate  tbat 
the  killing  was  with  a  premeditated  design  to 
effect  death,  and  therefore  murder.  But  the 
defendant  was  only  convicted  of  manslaught- 
er, a  killing  whi<^  does  not  Inf  olve  the  ques- 
tion of  premeditation  or  deliberation.  How 
then  can  It  be  said  that  fbB  defendant  was 
prejudiced  by  evidence,  although  admitted 
in  rebuttal,  wlilch  tended  to  establish  a  pre- 
meditated design  for  the  killing?  Can  It 
be  said  that  there  was  an  abuse  of  discretion 
In  the  admission  of  this  evidence  in  rebuttal 
whldi  resulted  to  the  substantial  prejudice 
of  the  defendant?   Clearly  not. 

[2]  Before  this  court  la  authorized  to  re- 
verse a  Judgment  of  conviction  on  the  ground 
of  tiie  improper  admission  of  evidence,  "it 
must  appear,  after  an  examination  of  the  en- 
tire record,  that  in  tbe  opinion  of  the  court 
the  error  complained  of  has  probably  re- 
sulted in  a  miscarriage  of  justice,  or  consti- 
tutes a  substantial  violation  of  a  constitu- 
tional or  statutory  right"  Section  GOOS,  Be- 
vlsed  Laws  1910.  To  reverse  this  judgment 
of  conviction  upon  the  ground  here  contended 
for  would  institute  a  clear  miscarriage  of 
Justice,  resulting,  perhaps  in  the  failure  to 
punish  one  who,  from  the  evidence  in  the  rec- 
ord, is  at  least  guilty  of  the  crUu  for  whldk 
be  was  convicted. 

[S]  It  Is  also  contended  that  the  court  err- 
ed in  excluding  from  the  consideration  of  the 
Jury  evidence  of  the  defendant  as  to  state- 
ments made  to  him  by  liis  wife  relative  to 
her  relations  with  the  deceased  and  with  one 
Bd  Oaesar.  It  is  claimed  that  this  evidence 
was  competent  to  show  the  condltlw  of  the 
defendant's  mind  at  the  time  he  took  de- 
ceased's life. 

It  la  not  the  contention  of  the  state  that 
the  evidence  offered  was  incompetent,  nor 
was  the  same  excluded  upon  the  ground  that 
it  was  incompetent.  The  court  excluded  the 
evidence  upon  the  ground  that  the  defendant, 
as  a  witness,  was  Incompetent  to  testify  to 
communications  made  to  him  by  his  wife. 
Section  6882,  Bevlsed  Laws  1910,  provides: 

"Except  as  othwwise  pnyvided  in  this  and 
the  followiug  chapter,  the  rules  of  evidence  in 
civil  cases  are  applicable  also  in  criminal  canes: 
Provided,  however,  that  neither  husband  nor 
wife  shall  In  any  case  be  a  witness  against  the 
other  except  in  a  criminal  prosecution  for  a 
crime  committed  one  against  the  other,  bat 
they  m'ay  in  all  criminal  cases  be  witnesses  for 
each  other,  and  shall  be  subject  to  eross-exsml- 
nation  as  other  witnesses,  and  shall  in  no  event 
on  a  criminal  trial  be  permitted  to  disclose  com- 
manications  made  bj  one  to  the  other  except 
on  a  trial  of  an  offense  conmiitted  by  tme  against 
the  other." 

Construing  the  above  section,  this  court 
has  held  that  a  husband  or  wife  Is  a  com- 
petent witness  against  the  other  In  cases 


wliere  one  is  charged  with  Qie  (xmunissioD 
of  a  crime  against  the  other. 

In  this  case,  the  d^endant  was  <diarged 
with  the  murder  of  one  W.  H.  Overholser. 
clearly  not  a  crime  against  bis  wife,  or  one 
necessarily  involving  the  marital  relatimi. 
The  wife  was  not  charged  with  any  crime  at 
all,  and  was  on  trial  for  no  offense.  She- 
would  not  have  been  a  competent  witness 
in  this  trial  against  her  husband  as  to  any 
communications  made  by  him  concerning  his 
relations  with  Nell  Martin.  It  is  obvious 
that  under  the  provisions  of  the  foregoing 
statute  he  was  Incompetent  also  to  testify 
to  these  allied  communications  between  him 
and  his  wife,  and  this  though  the  issue  of 
insanity  was  presented.  The  foregoing  stat- 
ute Is  not  open  to  the  construction  contended 
for,  even  under  the  liberal  interpretation 
heretofore  given  same  by  this  court 

We  have  carefully  examined  the  entire  rec- 
ord in  this  case,  and  the  conclusion  Is  reached 
that  the  defendant  was  exceedln^y  fortunate 
In  having  been  found  guilty  only  of  the  crime 
of  manslaughter,  with  a  punishment  of  seven 
years'  imprisonment  in  the  state  penitentiary. 

Finding  no  error  In  the  record  that  re- 
salted  In  the  deprivation  of  any  substantial 
right  to  tike  defendant,  the  Judgment  ia  af- 
firmed. 

DOTLB,  P.  J.,  and  ABMSTBONO,  3^  con- 
cur. 


(16  Okl.  Cr.  n7) 
KINCHELOB  V.  STATE).    (No.  A-3289.) 

(Criminal  Court  of  Appeals  of  OUahoma.  Oct. 
20,  1019.) 

(Bpttdtmt  »v  BdHorial  Btmf.) 
CanasAx.  uw  «b»10TO— Cause  Aum  oir 

DIATH  or  APPEIXAirr. 

As  the  purpose  of  a  criminal  action  Is  to 
punish  the  defendant  in  person,  tbe  action  mast 
necessarl^  abate  npon  hia  death  pending  the 
appeaL 

Appeal  from  District  Court,  Carter  Ooan- 
ty;  W.  r.  Freeman,  Judge. 

J.  r.  Klndieloe  was  convicted  of  forgery, 
and  he  appeals.   Proceedings  abated. 

A.  Eddleman  and  J.  C.  Thompson,  both  of 
Ardmore,  for  plaintiff  In  error. 
W.  a  Hall,  Asst  Atty.  Gen.,  tor  tbe  State. 

PER  CURIAM.  Plaintiff  In  error,  J.  F. 
Klncheloe,  was  convicted  of  forgery,  and  his 
punishment  .fixed  at  18  months  in  the  peni- 
tentiary. From  the  Judgment  rendered  on 
the  verdict  on  the  20th  day  of  Septnnber, 
1917,  an  appeal  was  perfected. 

The  Attorney  General  has  filed  a  motioa 
that  the  proceedings  abate  by  reason  of  the 
death  of  the  plalnttfC  In  error.  Attached  to 
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Bald  motloB  Is  the  afSdavtt  of  the  sheriff 
of  Carter  county,  which,  omitting  caption  and 
Jurat,  Is  as  follows: 

"I,  Back  Oarrett,  aberlfl  of  Carter  county, 
Oklahoma,  being  first  duly  sworn,  upon  oath 
depose  and  say  that  I  knew  J.  F.  Elncheloe 
dnring  his  lifetime,  and  I  was  present  when  he 
vas  convicted  in  the  district  court  of  Garter 
county,  Oklahoma,  and  I  know  the  said  J.  F. 
Kincheloe  to  have  died  at  little  Ro^  Arkan- 
sas, while  In  the  service  of  Uie  United  States  at 
Camp  Pike,  Arkansas" 

—which  affidavit  was  duly  anbscrlbed  and 
Bwom  to  on  the  27th  day  of  October,  1918. 

In  a  criminal  actUm,  the  purpose  of  the 
proceedings  being  to  pnnlsh  the  defoidant  In 
person,  the  action  most  necessarily  abate 
apon  his  death. 

It  Is  therefore  adjudged  and  ordered  that 
all  the  proceedings  In  this  prosecution  be 
abated  by  reason  of  the  death  of  the  plaintiff 
In  error.  The  district  court  of  Carter  connty 
Is  directed  to  «iter  Its  amnropriate  oidw  to 
tliat  effect 


<U  OU.  Cr.  471) 

WILSON  T.  STATB. 


(Oilmlnal  Court  of  Appeals  of  Oklahoma.  Nor. 
1.  19ia) 

(B^Uabut  Ip  i\9  Oimri.) 
CanoNAL  uw  «s>97(l),  108(1)— JuBisnionon 

OH  anCABBUOB  WITBin  SIX  ICOHTHfl  ISOK 
DIVOBCS. 

The  penal  provUons  of  section  4871,  Be- 
Tised  Laws  1910,  are  directed  solely  against 

the  remsrrlage  of  dther  psrty  to  a  divorce  pro- 
ceeding to  any  other  person  within  ilx  monOia 
immediately  subsequent  to  the  rendition  of  the 
decree  of  divorce.  JeM,  the  jurisdiction  of  a 
prosecution  nnder  Buch  etatate  1b  In  the  county 
where  the  second  marriage  takes  place;  and 
A«Jd,  further,  where  one  of  the  parties  to  each 
decree,  within  the  prohibited  period  of  six 
months,  marries  another  person  without  the 
state,  and  snbseQuently  returns  and  eohsMts 
with  su(A  person  in  tUs  vtate^  the  nbseqaent 
cdisbltatlon  not  being  of  the  gist  of  ttie  of- 
fense  defined  by  said  statute,  titers  Is  no  jiH 
risdietiw  to  proseeote  thereander  In  this  sUte. 

Appeal  from  District  Ooort,  Gottoa  Con» 
ty;  Cham  Jones,  Judge. 

W.  EL  WUbod  ms  amvlcted  oC  Un  crime  of 
blgtmy,  and  sutenoed  to  aem  a  term  of  <me 
year's  Imprtoonment  In  the  State  peniten- 
tiary, and  be  appeals.  Reversed  and  re- 
manded. 

A  H.  Japp,  of  Walters,  and  J.  F.  Tboina% 
of  lAwtOQ,  for  plaintiff  In  error. 

8.  P.  Fieellng,  Atty.  Gen.,  and  E.  McMU- 
lao.  Asst.  Atty.  Qen.*  for  the  State. 

^UATSON,  J.  This  is  an  spliesl  from  the 
district  court  of  Cotton  county,  wherein  tike 
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defendant  was  Informed  against  and  convict- 
ed of  the  crime  of  bigamy,  and  sentenced  to 
serve  a  term  of  one  year's  Imprisonnient  In 
the  State  penitentiary.  From  this  judgment 
of  conviction,  he  has  appealed  to  this  court, 
and  asks  that  the  judgment  be  reversed  on 
the  ground  that  the  court  erred  In  overruling 
the  demnrrer  to  the  information. 

The  information,  omitting  the  caption.  Is 
as  ft^lows: 

"I,  Fren  Hansen,  county  attorney  of  the 
county  of  Cotton  taA  state  of  Oklahoma,  duly 
authorized  and  empowered  by  law  to  inform  of 
offenses  committed  and  triable  within  said  coun- 
ty and  state,  in  the  name  and  by  the  anthority 
of  the  state  of  Oklahoma,  come  now  here  and 
give  the  court  to  understand  and  be  informed 
that  at  and  within  said  county  and  state,  and 
while  W.  B.  Wilson  and  Barbara  Wilson  were 
leg^ly  wedded  and  wwe  hnsbaad  and  wife,  and 
after  living  together  for  several  yean  in  Cot- 
ton connty,  atate  of  Oklahoma,  and  holding 
themselves  out  in  said  connty  as  husband  and 
wife,  that  in  a  certain  civil  action  wherdn  the 
said  Barbara  Wilson  was  plaintiff  and  W.  B. 
Wilson  was  defendant,  then  pending  in  the  dis- 
trict coort  of  said  county  and  state,  and  where- 
of the  said  court  had  jurisdlctlcai,  a  jodgment 
and  decree  was  rendered  and  made  and  dated 
as  of  the  4th  day  of  September.  1916,  whereby 
the  said  Barbara  Wilson  was  granted  a  dl- 
Torcs  from  the  said  W.  B.  Wilson,  tlie  above- 
named  ddendsn^  and  that  thereafter,  to  wit, 
w  the  11th  day  of  November,  1916,  and  with- 
in six  montha  from  and  after  the  said  rendi- 
tion and  making  of  said  judgment  and  decree, 
the  said  W.  B.  Wilson  and  the  said  Barbara 
Wilson  then  being  still  living,  and  said  judg- 
ment and  decree  of  divorcement  so  rendered, 
made,  and  dated  as  aforesaid  not  being  absolate 
or  In  elfect,  knowingly,  willfully,  unlawfully, 
and  feloniously  married  and  entered  Into  a 
marriage  relationship  with  another  woman  than 
the  said  Barbara  Wilson,  namely  Alphretta 
Hewett,  a  reddent  ot  Oklahoma,  said  marriage 
being  entered  into  within  the  state  of  Tezaa, 
and  that  thereafter,  to  wit,  at  all  times  from 
and  after  the  20th  day  of  November,  1916,  to 
the  present  time,  he  has  knowingly,  willfully, 
unlawfully,  and  feloniously  lived  and  cohabited 
with  the  said  Alphretta  Hewett  as  his  wife  at 
and  within  the  cotmty  of  Cotton  and  state  of 
Oklahoma,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  prorided." 


spedflc  ground  of  demurrer  was  that 
the  informatioa  did  not  state  f&cts  snffldent 
to  constitute  an  offense  against  the  laws  ct 
the  stata  Tbe  statute  upon  which  this  In- 
formatioa is  based  (section  4871,  Berlsed 
Laws  1SL(9  in  part  provides: 

*^t  shall  be  unlawful  la  any  event  for  either 
party  in  such  divorce  case  to  marry  any  other 
person  within  six  montha  from  the  date  of  the 
decree  of  divorcement.  *  •  •  Any  person 
marrying  contrary  to  the  provisions  of  this  sec- 
titm  shall  be  deemed  guilty  of  bigamy,  and  sodi 
marriage  shall  be  absolutely  void." 


•B»Fei;  etker  «ai 
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SecUon  407%  Btfrlaed  Laws  1910,  prorldes: 
*'Etot7  person  convicted  of  bigamy,  as  such 
offense  ia  defined  in  the  foregoing  secUon,  shall 
he  punished  hj  imprisonmait  in  the  penitentia- 
ry for  a  term  of  not  less  tlian  one  year  nor 
more  than  three  years." 

It  Is  tbe  ccmtoitlon  of  coanad  for  tbe  de- 
fondant  tbat  the  above  special  statutoiT'  en- 
actment Is  directed  spedflcally  against  the 
remarriase  ot  parties  to  dlTorc^  actions  to 
an7  other  person  within  We  period  of  six 
montiis  firom  the  date  of  tbe  decree  of  dl- 
Torcemoit,  and  not  ^gainst  a  snbseq^ent  co* 
liabltatkm  of  tlie  parties  in  this  state;  that. 
In  the  absence  of  some  sndi  spedflc  provi- 
sion In  the  statute  to  the  contrary,  the  In- 
liiUtlon  is  against  a  remarriage  within  the 
Jurisdiction  of  the  state;  that  said  statute 
cannot  be  given  an  extraterritorial  eflOct 
The  state  oontokla  to  the  contrary. 

This  court  Is  Impelled  to  the  eondasloii 
that  the  contention  of  counsd  lor  the  detted- 
ant  la  correct  It  Is  clear,  frwo  a  reading 
of  the  fbregcring  statute,  that  it  Is  directed 
solely  against  tlie  remarriage  pf  either  party 
to  the  divorce  proceeding  to  anoUier  person 
within  six  months  immediately  subsequent 
to  the  rendition  of  the  decreb  There  la  no 
vedflc  provision  in  tbe  stotute  against  the 
marriage  of  eltber  party  to  anotber  person 
elsewhere  than  In  the  state,  nor  la  there  any 
provision  against  the  marriage  of  tltber  of 
the  parties  to  another  person  outside  of  the 
state  and  tlu  subscQuent  cobabitatlon  of  the 
parties  in  this  state.  Some  states  iiave  en- 
acted statotee  defining  it  to  be  bigamy  fox 
a  married  person  to  marry  any  other  person 
during  tbe  life  <tf  the  former  busbaud  or 
wife,  whether  ttie  second  marriage  shall  take 
place  in  such  state  or  elsewhere*  and  the 
party  so  marrying  and  returning  to  such 
state  may  be  punished  In  any  county*  wliere 
be  shall  t>e  appreh«ided.  Other  states  have 
made  punishable  the  mere  act  of  illegal  co- 
babitation  In  such  state  with  tbe  second 
spouse,  the  gist  of  tbe  offense  in  either  event 
being  tbe  second  marriage  and  subsequent 
Illegal  cohabitation.  3  B.  C.  I>.  796.  {  1; 
State  V.  Stewart,  194  Mo.  34S,  92  S.  W.  878, 
112  Am.  St  Rep.  629,  S  Ann.  Caa  963,  and 
cases  cited  In  note  thereto.  Such  stetotes 
have  been  uniformly  held  to  be  valid  and 
constltotlonal  enactmente. 

But  It  is  apparent  that  the  statute  be- 
fore UB  contains'  no  such  provisions  as  are 
conteined  in  the  stetutes  of  Missouri,  Ten- 
nessee, and  oihet  states.  In  the  absence  of 
such  provisions,  It  has  been  untformly  bdd 
that  the  ]uri8dlctl<Mi  of  the  offense  Is  in  the 
stete  where  tbe  second  marriage  is  solem- 
nized. 3  R.  O.  U  707.  I  3,  and  cases  cited 
under  note  4;  also  cases  cited  in  note,  6 
Ann.  Cas.  90S.  In  the  case  of  State  v.  Bay, 
151  N.  C.  710,  66  S.  m  204,  134  Am.  St  Begp. 
1006, 19  Ann.  Gas.  566,  the  Suprone  Conrt  of 
North  Carolina  held: 


rrhe  North  Carolina  atatats  (Revisal,  1905, 
I  3361)  making  it  a  crime  for  a  person  having 
a  lawful  husband  or  wife  living  to  marry  a 
second  time,  whether  the  second  marriage  Is 
in  'North  Carolina  or  elsewhere,'  is  nncoastt- 
tDtional  in  so  far  as  it  r^tea  to  second  mar> 
riagas  outside  the  state." 

A  furUier  provision  contained  in  tbe  stat- 
ute  before  us,  "such  marriage  shall  be  abso- 
lutely vold,^'  indicates  the  legislative  intent 
to  deal  only  with  remarriages  c(Hisummated 
within  tbe  state.  Such  a  construction  ren- 
ders the  stetute  clearly  constltotlonal,  and 
gives  force  and  effect  in  this  stete  to  mar- 
riages consummated  in  other  stetes  valid 
under  their  laws. 

Our  stetote  Is  directed  solely  against  the 
second  marriage.  The  subsequent  oolinbita- 
tlon  In  this  stete  is  no  part  of  the  offense. 
It  is  tbe  (^tlnloQ  of  this  court  that  the  stet* 
ute  can  be  glvm  no  extraterritorial  effect  and 
that  until  the  Legislature  has  seen  lit  to 
broaden  Ite  terms,  as  has  been  done  in  tbe 
stetes  heretofore  indicated.  It  cannot  be  held 
that  the  information  In  this  case  stated  tbe 
offense  of  bigamy  as  defined  by  said  stetute, 
and  of  which  the  defendant  waa  convicted, 
when  it  is  alleged  therein  tbat  tbe  semairi^ 
took  place  in  another  stete. 

For  the  reasfms  stated,  the  Judgment  Is 
reversed*  and  tbe  cause  remanded,  with  in- 
strectlnis  that  tbe  prosecution  be  dismissed. 

VOXIM,  P.  J„  and  ARMSTBONO,  con- 
cur. 


(ff7  Colo.  Z£&> 

CITY   AND   COUNTY   OF  DENVER  v, 
MOUNTAIN    STATES    TELEPHONE  & 
.  TELEGRAPH  GO.  et  aL   (No.  9448.) 

(Supreme  Conrt  of  Colorado.    July  7,  1918. 
On  Application  for  RoTipnriwg^ 
Oct  6, 1918  J 

1.  MUNiaiPAI.  COBPOBAXIOlia  ^SSSfiT— PDWSBfl 

or  icnnioiPAUTT. 
The  city  and  county  of  Denver,  under  Const 
art  20,  even  before  amendment  thereto  of  1912, 
had  ail  the  powers  which  the  Legislature  in 
the  absence  of  article  20  could  have  conferred 
upon  the  municipality.  (Per  WMta,  Teller, 
Denison,  and  Allen,  JJ.) 

2.  ConBTmmonAL  law  «=:>12  —  Conbtitu- 

TIONB  WILL  BS  BBOADLT  COHSTBUXD. 
C!oD8titutions  will  not  be  given  a  narrow 
and  technical  eoBStruetion,  and  will  be  con- 
strued as  a  frame  of  government  or  fundamental 
law  and  not  as  a  mere  stetote.  ^er  White,  J.) 

8.  MinnciFAL  cobporationb  4=s>6T— Powebs 

OKTINED. 

Powers  of  municipal  corporations  are  either 
governmental,  legislative,  or  public,  or  pro- 
prietary, ecHmnerdidt  and  quasi  pubUe.  ^ei 
White,  J.) 


•For  oUtv  casw  m*  amam  taj^  and  KBT-MUHBBB  In  aU  Kv-Numb«r«d  DisMU  and  ZndwOT 
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4.  CoBPOunons  ^s>394— Fkoixi  hats  pow- 

■B  TO  BSGTIUTB  PUBLIO  tfTIUTIES. 

Tbe  whole  of  tbe  people,  u  tin  wyereignr 
hare  the  ever-existing,  inbereut,  and  inalieaable 
power  to  regulate  the  buainen  of  every  public 
utility  operating  within  the  limitations  of  tiie 
Btate,  and  to  make  and  to  remake,  as  changed 
conditions  may  require,  a  maximum  schedule 
ot  rates  to  be  charged  for  the  serrlee  ztndered 
to  midi  utility.   (Per  White,  J.) 

5.  GoBPOB&noni  ^9894r-i&[ijnfn  or  biqu- 

UTXOR  OF  PUBUO  VniXItMM  BT  THB  PEO- 
PLE. 

^e  people  of  the  stats  may  ngnlate  hoA- 
neas  of  public  otilltieB  tlirough  any  agency 
created  by  them  for  such  purpose,  and  are  not 
required  to  do  so  through  an  agency  created  by 
Legislatur*.   (Per  White  and  Teller.  33.) 

A.  CoNsnrnnoNAL  u.w  ^»S1— Poxjgb  pow- 

BE  ICAT  BE  EZBBOraED  BT  AOEHOT  OBBAXBD 
BT  GONBTITDTIOll. 

The  police  power  la  not  above  the  Constl- 
tntlon,  but  la  bounded  by  its  provisionB  and  may 
lie  exurdaed  1^  any  agoicy  whldi  tbe  Gonatitn- 
tion  creates  tor  that  purpose.   (Per  WUte^  J.) 

T.  IkLEaBAPHB  AITD  ^UFHOinn  <^98S(1)— 
BsaULATIOir  OF  TELEPHOIIB  BATES  A  mJlTIO- 
ZPAIi  runOnON. 
Under  Cfuiat.  art  20,  the  city  and  ooonty  of 
Denver  has  the'  power  to  regulate  telephone 
ratea  to  be  charged  for  local  sendee  within 
Ita  territorial  Umits;   such  regulation  being 
a  municipal  function. 

8.  Municipal  cobpobatxors  «s»B&— Bboxiu- 

noir  of  BAnS  of  PtTBUO  XTTZLraiES  WXIHIH 
nCPUED  POWBBS  OF  Xtllf ICIPAUTY. 

^e  poUee  power  to  relate  rates  to  be 
charged  by  public  utIUtiea  may  be  invested  in  a 
municipality  without  use  of  ezpren  language, 
It  being  BUffident  If  sudi  power  necessarily 
arises  from  or  la  fairly  implied  In,  or  is  in- 
cidental to,  the  powers  expressly  granted  or  is 
essential  to  the  declared  objects  and  purposes 
of  munidpality.   (Per  White,  J.) 

8,  Telegbapbs  aitd  telefhokbs  «=»33(1)  — 
Power  of  DsimEB  trwoEB  ohasteb  to  bbo- 

triATE  TEUPHONB  BATES. 

In  view  of  City  and  County  of  Denver 
Charter,  |  280,  reserving  to  the  people  the 
regulation  of  rates  of  public  utilities,  the  Home 
Bule  Amendment  of  1912  to  Const  art  20  (aee 
Laws  1913,  p,  660),  ratifying,  affirming,  and 
validating  the  charter  and  "each  and  every  pro- 
vistou  thereof,"  Aeld  to  expressly  give  the  city 
and  county  of  Denver  the  right  to  regulate  tele- 
phone rates  to  be  chained  for  local  service.  (Per 
White,  Teller,  Denlson,  and  Allen,  JJ.) 

10.  Telxobapbs  aud  tblbphokks  «=988(1)— 
PuBuo  UTiunEa  Ooioossion  wiTHoirr 

JUBIBDIOTIon  TO  BEOULATK  TELEPHONE 
BATES  IN  DsnVEB. 

Public  CtiUties  Commission  has  no  Jurisdie- 
ti<m  under  Public  Utilities  Act  to  regulate  rates 
to  be  charged  by  telephone  company  in  ita  local 
service  within  dty  aud  county  of  Denver;  the 
d^  and  coun^  having  power  to  r^rulate  sodi 
rates  under  Const  art  20. 


11.  CocBiB  4»970'}— Decisxohs  or  Supbbue 
CouBT  OF  United  States  as  to  tioutiov 
OP  URtiBD  Statss  Cowbtitotion  contbol- 

XJNO. 

Dedsions  of  United  States  Supreme  Court 
on  questions  involving  violation  of  federal  Con- 
stitution will  be  followed  by  the  state  Supreme 
Goart  in  actions  invoMnc  snch  questions.  (Per 
Dsnison,  Alleo,  and  BuAe,  33.) 

12.  PCBUO  BBBVtCB  OOKSOSSIONB  «=»SS— PM- 

mncpTzoN  FAvoBnre  tauditt  of  obdbb 

BEGuuTme  bates. 
Courts  must  assume  that  the  Public  Utilities 
Gommlasion  and  dtiea  having  power  to  regulate 
rates  will  do  thdr  duty  and  fix  rates  that  are 
fair  and  reasonable  so  as  not  to  violate  Const 
art  16,  {  8.   (Per  Burke,  J.) 

Oarrigues,  C  J.,  and  Scott  and  Bailey,  JJ., 
dissenting. 

Bn  Banc. 

Writ  of  Review  to  the  Public  Utilities,  Com- 
mls^n. 

Proceedings  before  the  Public  Utilities 
Commission  for  flxlng  ot  rates  to  be  diarged 
by  the  Moontaln  States  Tdepbone  &  Tele- 
graph Company.  Tbe  City  and  County  of 
Denver  objected  to  the  Jarlsdlction  of  the 
Commission. vrlth  reference  to  rates  to  be 
charged  for  local  service  in  City  and  County 
of  Dehver,  and  upon  entering  of  order  fixing 
rates  therein  petttlons  for  writ  of  review. 
Order  reversed. 

James  A  Harsh,  Thos.  H.  Oibson,  and  Nor^ 
ton  Montgomery,  of  Denver,  for  City  and 
County  of  Doiver. 

Leroy  J.  WUUams,  of  Central  Cl^,  and 
Grant  B.  Halderman  and  A.  P.  Anderson, 
both  of  Denver,  for  PnbUc  UtUltles  Commis- 
sion. 

Milton  Smith,  Charles  R.  Brocfc,  and  W.  H. 
Ferguson,  all  of  Dwver  (Elmer  Brock  and 
Floyd  F.  Walpole,  boQi  of  Denver,  of  coun- 
sel), for  Mountain  States  Tel^one  &  Tele- 
graph Co. 

John  A.  Rnsh,  E.  W.  Hnrlbnt,  and  Albert  h. 
Vogl,  all  of  Denver,  Charles  M.  Rose,  of 
Pneblo,  M.  H.  Ayl«worth,  ot  Salt  Lake  City, 
Utah,  (Serald  Hnghea  and  OUiyton  0.  Doney, 
both  of  Denver.  Push  L.  Holland,  of  Colorado 
Springs,  and  Lee  ft  Shaw,  of  Ft  CoUlns, 
amidcnrlffi. 

WHTTB,  J.  The  sole  question  Invidved 
bersln  is  whether  the  PnbUc  UtiUtles  Com- 
mission has  Jurisdiction  to  regulate  the  rates 
to  be  diarged  by  the  Mountain  States  Tele- 
phone ft  Td^^iftt  Company  In  its  local  serv- 
ice within  the  dty  and  county  of  Denver. 
The  case  does  not  involve  the  constitutionali- 
ty of  the  Public  UtUltles  Act  (Laws  1913.  p. 
464),  but  only  whether  the  act  Is  applicable 
within  the  aforesaid  munidpality.  Tbe  lAty 
aud  county  of  Denver  came  into  existence  Iqr 
virtue  of  artide  20  of  tbe  Colorado  Constitu- 
tion, and  that  artlde,  as  amended  at  the  gen- 
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eral  election  of  1912.  measures  Its  powers. 
<See  Laws  1913,  p.  669.) 

Pi'lor  to  the  aforesaid  amendment,  we  held 
that  the  stinted  grant  of  power  In  section  1 
of  article  20  was  not  the  only  power  Invested 
in  the  muDlclpalitf,  as  the  purpose  of  the 
article  was  to  enlarge  the  powers  beyond 
those  usually  granted  by  the  Legislature,  and 
to  bestow  upon  the  [>eopIe  of  the  munidpallty 
"every  power  possessed  by  the  Legislature  in 
the  making  of  a  charter  for  Denver."  Den- 
ver T.  Hallett,  84  Colo.  383,  3t)9,  83  Pac.  1066. 
1608.  And  subsequently.  In  Londoner  v.  Den- 
ver, 62  Colo.  15,  22,  23, 119  Pac.  156,  158,  159, 
referring  to  the  Denver-Hailett  Case,  we 
further  declared: 

"By  that  decision  we  determined  that  the 
powers  enumerated  in  section  1  of  article  20 
of  the  Constitution  do  not  constitute  a  limita- 
tion of  the  powers  conferred  on  the  municipal- 
ity; vand,  moreover,  the  article  conferred  upon 
such  iKople  (of  the  city  and  county  of  Denver) 
'every  iKtwer  possessed  by  the  liegislature  in 
the  tuning  of  a  diarter  for  Denver."* 

[1]  In  fact  ttaoee  dedslonB  and  other  decHa- 
rattona  of  this  court  of  like  character  made 
it  dear  that  the  power  InveBted  In  the  dty 
and  county  <^  Denver  by  artlde  20  prior  to 
Its  ammdment,  could  be  detmnined  by  aacer- 
talBli^  whether  the  L^lalature,  in  the 
absence  of  article  20,  oonid  have  conferred 
upon  the  munidpaii^  the  power  In  question. 
Peoi^  T.  GassldfV.  fiO  Golow  503,  117  Pac. 
367 ;  Speer  v.  Peo^,  52  Colo.  325,  122  Pac. 
768 ;  FWple  t.  Prerost,  65  Colo.  190, 134  Pac. 
120 ;  People  ex  rel.  t.  Perkins,  56  Oola  17, 
137  Pac.  65,  Ann.  Gas.  1914D,  1154. 

[2]  Under  the  rule  of  constitutlcmal  In- 
tetpretaUon  those  deducthnu  were  Inevitable. 
"Narrow  and  technlcsl  reasoning  Is  mlsplaoed 
■whea  it  Is  broufl^t  to  bear  upon  an  tnatni- 
meot  framed  by  the  people  themaelves,  for 
themselves,  and  designed  as  a  chart  upon 
wbidi  every  nuui,  learned  and  tmleaniedt 
may  be  able  to  trace  the  lea4ing  princU>lcs 
of  government  A  oonstltation  Is  to  be  con- 
strued as  a  frame  of  government  or  fonda- 
mental  law,"  and  not  as  a  man  statute. 
Cooley  on  Const  Limitations  (7th  Ed.)  p.  93. 

This  Jndldal  rule,  which  we  applied  In  the 
Interpretation  ,  of  arllde  20,  was  in  no  sense 
abrogated  the  amendment  thereto,  but 
rather  enlarged  and  confirmed  thereby.  The 
amendment  conflrms  in  the  people  df  the 
munidpallty  the  power  set  out  in  Bections  1. 
4f  and  6  of  the  article,  and  invests  than  with 
"all  other  powers  necessary,  requisite  or 
proper  for  the  government  and  administra- 
tion of  Its  local  and  mnnldpal  matters,"  In- 
clu^g  the  povrer  "to  amend,  add  to  or  re- 
place the  diarter  of  said  dty  or  town,  which 
shall  be  its  organic  law  and  extend  to  all  Its 
local  and  munidpal  matters."  It  th^  de- 
dares  ttiat — 

"Such  cherter  and  the  ordinances  made  pur- 
suant thereto  In  such  matters  sball  saperaede 


within  the  territorial  Undts  and  other  jurisdic- 
tion ot  said  dty  or  town  any  law  of  the 
state  in  conflict  therewith." 

It  Uien  provides: 

"The  statutes  of  tba  state  of  Colorado,  so 
far  as  applicable,  shall  continue  to  apply  to 
such  dties  and  towns,  except  In  so  far  as 
superseded  by  the  charters  of  such  dties  and 
towns  or  by  ordinance  passed  pnrsaant  to  such 
charters." 

And  further  dedarra  that— 

"All  provisions  of  the  charters  of  the  dty 
and  county  of  Denver,  •  •  •  which  provi- 
sions are  not  In  conflict  with  this  article,  and 
all  elections  end  electoral  votea  heretofore  had 
under  and  puisuant  thereto,  are  hereby  raQ* 
fied,  affirmed  and  validated  as  of  thel^  date." 

At  and  prior  to  the  time  of  the  adoption  of 
this  amendment  the  diarter  of  the  dty  and 
county  of  Denver  contained  the  following: 

"Sec.  280.  All  power  to  regnlata  the  charges 
tor  service  by  pubUe  utility  corporatlona  Is 
hereby  reserv^  to  the  people,  to  be  exetdsed 
by  them  in  the  manner  herein  provided  for 
initiating  an  ordinance." 

Prior  to  the  adoption  of  artlde  20,  all 
ordinary  legislative  power  of  the  people  was 
vested  in  the  General  Assembly.  The  Gener- 
al Assembly,  however,  was  only  a  creature  of 
the  Constitution,  and  therefore  an  agent  of 
all  the  people.  By  that  article  the  sovereign 
created  another  agency,  to  wit  the  dty  and 
county  of  Denver,  and  vested  In  it  some  of 
the  power  previously  residing  In  the  first 
agency.  It  Invested  the  second  agency  with 
the  ezduslve  power  "in  the  making,  altering, 
revising  or  am^ding"  charters  for  the  dty 
and  county  of  Denver,  and  by  the  constitu- 
tional amendrarat  in  1912  invested  It  with 
"all  other  power  necessary,  reqnl^te  or  prop- 
er for  the  government  and  administration  of 
its  local  and  munidpal  matters."  These  two 
agendes  are  creatures  of  the  same  sovereign 
people,  and  the  source  of  their  authority  is 
the  same.  Ndther  agency  has  either  supreme 
or  inherent  power,  for  that  power  resides  only 
in  all  the  people,  upon  whose  will  all  govern- 
ment is  founded.  BUI  of  Rights,  H  1.  2,  art 
2.  Eadi  agency  may  ezerdse  the  power 
which  the  sovereign  has  invested  in  it  but 
only  to  the  ezt^t  and  In  the  manner  and 
form  prescribed.  We  must  not  be  confused 
by  the  use  of  the  word  "state"  when  the  mere 
machinery  of  government  is  meant. 

[S-l]  The  sovereign  in  Colorado — the  peo- 
ple thereof — has  surrendered  nothing,  bar- 
tered nothing  away,  or  In  any  sense  abdicat- 
ed. The  powers  with  which  mnnldpal  cor- 
porations are  endowed,  whether  created  di- 
rectly by,  the  sovereign  through  constitution- 
al grant  or  by  the  General  Assembly  throu^ 
legislative  enactment  are  divided  into  two 
main  dasses,  so  that  munidpal  corporations 
act  In  two  distinct  capacities.  One  Is  govern- 
mental, l^cislativa^  or  public;  the  oQier  is 
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proprietary,  commercial,  and,  tb  tbl>  aeoae, 
quasi  private.  Pond  on  Public  UtUittes.  I  2. 
^Is  Is  equally  true,  bowerer,  of  the  General 
Assembly.  The  grantiog  of  the  right  by  the 
city  to  a  public  service  corporation  to  use 
the  streets  of  the  mnnldpallty,  or  the  grant- 
ing by  the  General  AB8«nbly  to  such  a  cor- 
poration the  right  to  use  the  highways  of  the 
state.  Is  the  exertion  of  the  proprietary  pow- 
er of  the  sovereign.  Tbe  regnlatlon,  however, 
of  the  business  of  such  public  service  corpora- 
tion, whether  performed  by  the  Legislature 
or  the  mnnldpallty,  is  an  exertion  of  the 
governmental  power  of  the  sovereign.  In- 
deed, the  govOTnmental  r^u!latlon  of  a  busi- 
whatever  Its  diaracter,  is  always  the 
exertion  of  the  police  power,  and  tlierefore 
lawmaking.  In  the  exercise  of  this  power 
no  agent  can  exhaust  it  and  no  vested  right 
may  be  acquired  therein.  Such  governmental 
power  Is  Inherent  In  the  sovereign  and  may 
be  exerted,  withdrawn,  and  re-exerted  ac- 
cording to  the  Judgment,  whim,  or  caprice  of 
the  sovereign.  The  ever-ezlstlng,  Inherent, 
and  Inalienable  power  resides  In  the  sover- 
eign, to  wit,  the  whole  people  of  Colorado,  to 
regulate  the  business  of  every  public  utility 
operating  within  the  limitations  of  the  state 
and  to  make  and  to  remake,  as  changed  con- 
ditions may  require,  a  maximum  schedule  of 
rates  to  be  charged  for  the  service  rendered 
by  such  utility.  It  does  not  follow,  however, 
that  this  function  can  only  be  discharged 
through  an  agency  created  by  the  Legislature. 
It  may  be  performed  through  other  agencies 
which  the  sovereign  has  also  created,  and  in- 
vested  with  power  in  the  premises.  The  po- 
lice power  "Is  not  above  the  Constitution,  but 
is  bounded  by  Its  provisions."  People  v.  GUI- 
son,  100  N.  T.  389,  400,  17  N.  E.  343.  346  (4 
Am.  St.  Bep.  465).  It  may  be  exercised  by 
any  agency  whldi  the  Oonstltntion  creates 
for  that  purpose. 

Moreover,  the  regulation  of  rates  to  be 
charged  by  public  utilities  has  long  been 
recognized  as  a  proper  municipal  function. 
McQnlUln  on  Munic.  Corp.  S  34;  Dillon  on 
Munic;  Corp.  (6th  Ed.)  {  1320;  Wyman  on 
Public  Service  Corp.  |  1410. 

In  the  case  of  Home  Telephone  Co.  v.  Los 
Angeles.  155  Fed.  654,  affirmed  Id.,  211  U.  3. 
265,  271,  29  Sup.  Gt  50,  61  (53  L.  Kd.  176), 
it  Is  said: 

<mie  power  to  fix,  subject  to  constitntional 
limits,  tiia  diarges  of  sudi  a  business  as  the 
famishing  to  the  puUic  of  tdeptione  service, 
Is  among  the  powers  of  government,  is  legisla- 
tive in  its  character,  continuing  in  Its  nature, 
and  capable  of  being  vested  in  a  municipal  cor- 
poratiini." 

[7]  These  authorities  demonstrate  conclu- 
sively that,  prior  to  the  adoption  of  article 
20,  the  General  Assembly  of  the  state  of 
Colorado  could  have  Invested  the  city  and 
county  of  Denver  with  the  governmental 
power  to  regulate  the  rates  to  be  diarged  by 


puUie  utilities  for  local  service  within  its 
territorial  limits.  It  therefore  has  such  pow- 
er under  the  repeated  decisions  of  this  court 
her^before  cited. 

But  apart  from  this,  artide  20  Invests  the 
city  and  county  of  Draver  with  exclusive 
power  to  mak^  alter,  revise,  or  amend  Its 
charter,  and  the  amendment  invests  it  "with 
all  otlier  power  necessary,  requisite  or  prop- 
er for  the  government  and  administration  of 
its  local  and  municipal  matters."  Could 
language  be  stronger?  Clearly  this  Is  an  ex- 
press grant  of  full  and  complete  power  of 
local  self-government  It  necessarily  includes 
the  power,  whether  of  onlnrat  domain,  taxa- 
tl<m,  or  police,  necessary  to  modem,  progres- 
sive, and  effldent  local  self-government.  In- 
deed, the  growth  of  dtles  has  been  the  pro- 
ductive force  broad«ilng  and  extending  the 
police  power.  It  is  Indispensable  to  self- 
government  in  att  our  municipalities.  In  fact, 
it  is  the  very  soul  and  spirit  thereof.  It  is 
inconceivable  that  the  health,  education,  and 
welfare  of  a  great  dty  could  be  property 
safeguarded,  extended,  and  protected  without 
telephones,  street  railroads,  and  other  like 
public  utilities.  Cities  have  produced  new 
social,  Industrial,  ccmimerdal.  safety,  and 
health  conditions,  and  the  problems  of  gov- 
ernment resulting  from  them.  Clearly,  then, 
the  regulation  of  the  instrumentalities  essen- 
tial to  deal  with''snch  problems  is  peculiar  to 
such  communities,  and  therefore  a  local  or 
municipal  matter.  Indeed,  those  residing  out- 
side the  dty  limits  are  only  inddentally,  If  at 
all.  interested  in,  or  concerned  with,  the  rate 
a  public  service  corporation  recdves  for  its 
service  within  such  munldpaUty.  If  the  rate 
therein  be  fixed  by  the  dty.  It  must  be  a  rea- 
sonable rata  This  is  equally  true  If  the  rate 
b«  imposed  by  a  central  body.  We  are  unable 
to  perceive  the  force  of  tlie  point  that  re- 
spondents seek  to  make  that  a  distinction 
exists  between  utilities  wbldi  operate  only 
within  a  diaxter  dty  and  those  wbldi  operate 
within  and  without  The  only  distinction 
apparent  la  that  Oie  fbrmer  (ndy  performs 
one  duty—it  serves  a  local  community;  the 
latter  serves  the  same  community  and  ren- 
ders an  additional  service.  In  either  event 
the  service  rendcaed  among  the  inhabitants 
of  the  dty  is  a  local  matter.  This  is  clearly 
pointed  out  1^  the  federal  courts  In  Home 
Tdepbone  ft  TdegraiAi  Co.  v.  C^ty  of  Los 
Angeles,  supra.  In  the  following  language: 

"Nor  is  there  anything  contrary  to  these 
views  in  *  *  *  the  Oonstitution,  for  the 
simple  reason  that  the  regidation  of  the  charges 
of  a  public  service  corporation  within  the  lim- 
its of  a  city  Is  a  'munldpal  affair.'  Tht  streets 
of  a  city  are  public  highways.  In  which  the 
people  of  the  whole  state  are  interested,  yet 
the  opening  and  widening  of  streets  are  'manld- 
pal  affairs.*  •  •  •  The  r^ulation  of  tele- 
phone rates  in  a  dty  would  seem  to  be  more 
dearly  a  matter  of  local '  concern  than  the 
control  of  streets." 
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Manff  T.  People,  S2  Oolo.  662, 12S  Paa  101, 
does  not  conflict  with  the  doctrine  Just  Qaot- 
ed  from  the  Oallfomla  case.  On  the  con- 
trary, It  Is  In  perfect  harmony  therewith.  In 
the  Manff  Case  we  held  that  elections  are 
pabllc  in  character,,  of  governmental  and 
state-wide  importance  rather  than  of  local 
interest,  and  therefore  most  be  under  the  con- 
trol and  regnlatton  of  the  Constltntion  and 
general  laws,  and  that  the  etty  and  county  of 
Denver,  under  article  20,  prior  to  the  amend- 
ment In  1912,  had  no  authority  to  legislate 
upon  or  otherwise  control  its  munldpal  elec- 
tions. Such  holding  was  inevitable  because 
of  the  provisions  of  section  11,  art.  7,  of  the 
Constitution,  which  required  the  G«ieral 
Assembly  to  pass  laws  to  secure  the  purity 
of  elections,  and  as  this  constitutional  duty 
was  Imposed  npon  the  General  Assembly,  and 
not  upon  municipalities,  and  the  rl^t  to 
vote  came  from  the  sovereign  and  can  only 
be  fully  protected  and  enforced  by  the  same 
authority,  elections  were  not  purely  local  or 
mtmidpal  matters. 

[I]  The  contention  of  respondents  that  the 
police  power  to  regulate  the  rates  to  be 
charged  by  public  utllltlea  may  not  be  in- 
vested In  a  municipality,  unless  the  Intention 
so  to  do  is  contained  In  express  language,  is 
untenable.  There  Is  a  marked  distinction  be- 
tween the  Investment  or  ddegatlon  of  such 
power,  and  the  delegation  or  Investment  of 
the  authority  to  surrender  by  contract  such 
power  of  government  In  the  latter  spedflc 
authority  for  that  purpose  is  required.  The 
authorities  dted  in  support  of  the  contention 
clearly  disclose  the  distinction,  whld3  is  fun- 
damental. The  police  power  is  lodged  in  the 
people  of  the  state.  It  Is  one  of  the  highest 
attributes  of  sovereignty.  Ttu  zeroise  of 
this  power  is  essential  to  the  good  order  and 
general  welfkre  of  orgaidced  society.  It  Is 
continuing  In  Its  nature,  and,  it  it  can  be  bar- 
gained away  at  all.  It  can  only  be  by  words 
of  podtlve  grant,  or  Bometblng  whldi  is  In 
law  equivalent  The  investment  or  dela- 
tion to  a  subordinate  agency  to  exercise  the 
police  power  differs  materially  from  the  In- 
vestment or  delegation  of  authority  to  sus- 
pend or  bargain  that  iwwer  away.  The  case 
of  Denver,  etc.,  Ry,  Co.  v.  Englewood,  62 
Colo.  229, 161  Pac.  151,  Involved  an  attempted 
exercise  of  the  latter  power.  In  the  one  In- 
stance the  power  remains  to  be  exercised 
either  by  the  agency  in  whom  it  Is  Invested 
or  recalled  and  exercised  by  the  sovereign. 
In  the  other  Instance  the  power  Is  gone,  and 
may  not  be  reclaimed  during  the  life  of  the 
contract  The  police  power  to  control  public 
utilities  need  not  be  granted  or  Invested  in 
a  subordinate  agency  In  express  words.  It 
is  aufflctent  If  It  necessarily  arises  from,  or 
Is  fairly  implied  In,  or  is  Incidental  to,  the 
powers  expressly  granted,  or  is  essential  to 
the  declared  objects  and  purposes  for  which 
the  agency  was  created.  Denvw  v.  Hallett, 
■upnu 


tn  However,  were  tbe  law  oflierwise,  the 
Constitution  has  expressly  authorized  the 
people  of  the  mnnldpality  to  regulate  the 
diarges  for  service  by  public  utilities  oper- 
ating therein.  Prior  to  the  adoption  In  1912 
of  the  amendment  to  article  20  of  the  Con- 
stltntlon,  the  city  and  county  of  Denver  had 
attempted,  at  least,  to  exerdae  the  power  of 
regulating  public  utilities.  Section  280,  su- 
pra, of  Ite  diarter,  had  been  oiacted,  and 
such  diarter  with  that  section  tiiereln  was  on 
file  in  the  office  of  the  Secretary  of  State. 
The  constitutional  amendment  expressly  ap- 
proved, "ratified,  af&rmed  and  validated" 
sudi  charter  and  eadi  and  every  provlsioQ 
thereof  '^ot  in  conflict  with"  article  20.  It 
further  declared  tiiat  such  charter  and  the 
ordinances  made  pursuant  thereto  in  local 
and  municipal  matters  shall  supersede,  with- 
in the  territorial  limits  of  the  munldpallty, 
any  law  of  the  state  In  conflict  therewith. 
This  provision  of  the  diarter  was  in  substan- 
tial effect  written  into  ttie  Constitution.  It 
was  adopted  by  reference,  for  there  Is  noth- 
ing In  the  charter  provision  In  question  whlrfj 
Is  in  any  wise  In  conflict  with  the  article. 
We  cannot  assume  that  the  constitutional  rat- 
ification, affirmance,  and  validation  of  the 
various  charter  provisions  bad  reference  only 
to  the  munldpal  dectltm  at  whldi  they  wen 
adopted.  The  language  of  the  Constitution 
is  otherwise.  It  not  only  ratifies  sndi  elec- 
tions, but  expressly  designates  the  charter 
provisions  themselves  and  ratifies  and  vali- 
dates them.  Bach  word  embodied  In  the  Con- 
stitution must  be  givra  ite  meaning,  and 
courts  should  not  construe  away  that  which 
the  sovereign  has  embodied  in  ite  fundamen- 
tal law.  With  the  wisdom  of  the  measure 
we  have  no  concern.  That  question  belongs 
solely  to  tiie  people  in  thdr  sovereign  capaf> 
ity. 

The  constitutional  artide  In  question  is 
dlflerrat  from  the  so-called  'Oiome  mle** 
provisions  In  tiie  Constitutions  of  other 
stetes.  Therefore  authorities  from  other 
states  aid  but  little  In  ascerteinlng  the  Intent 
and  purpose  of  the  article  In  question.  It 
has  no  counterpart  in  the  Constitutions  of 
other  states.  In  other  states  the  power  to 
make  a  charter  for  "home  rule"  dties  la 
subject  to  the  Constitution  and  laws  of  the 
state.  With  us  the  only  constitutional  provi- 
sion that  may  affect  the  diarter  Is  artide  20, 
and  legislative  acts  In  conflict  with  the  char- 
ter provisions  enacted  in  pursuance  of  article 
20  have  no  force  and  effect  within  the  munic- 
ipality. 

[1 0]  We  are  dearly  of  the  opinion  that  tiie 
Pnblic  Utilities  Commission  had  no  jurisdio- 
tion  In  the  premises,  and  tto  order,  therefore^ 
Is  reversed  and  held  tor  OKOgbL 

Judgment  reversed. 

BUREB,  DBNISON,  and  TEXXBR.  JJ., 
specially  omcurring. 

GARRIOUIES,  a  ud  BOOIT  and 
BAILDY,  JJ„  dlwwntlnK. 
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THiLLEat,  J.  (concnrriag).  For  the  respond-  t    Tbat  the  Legislature  may  delegate  to  a 


ent  it  la  argued  that  the  rate-making  power 
can  be  conferred  only  by  express  grant,  and 
Qiat  said  article  contains  no  such  grant; 
that,  moreover,  such  powers  aa  are  therein 
granted  relate  only  to  local  and  municipal 
matters;  and  that  the  regulatlim  of  rates 
Is  not  a  local  matter. 

It  is  not  to  be  denied  Oiat  cases  may  be 
found  In  which  it  is  held  that  the  grant  must 
be  express:  but  those  cases  torolve  the  qnes- 
tlon  of  the  power  of  a  mnnldpalltr  to  con- 
tract away  some  portion  of  the  police  power. 

Gases  from  three  states  are  dted  In  whldi 
oonetltntlonal  grants  are  under  con^dera- 
tlon;  bat,  inasmuch  as  the  constitiitlaial  pro- 
visions tliere  under  consideration  are  quite 
dlfferait  from  artlcla  20^  tbow  cases  are  not 
In  point 

It  Is  also  true  that  there  are  in  some  cases 
dicta  to  the  effect  that  the  regulation  of 
telephone  rates  Is  not  a  local  matter,  but  no* 
where  have  we  been  given  a  valid  reason  for 
that  opinion. 

If  the  constltutlanal  provision  under  con- 
sideration vests  this  power  in  the  petitioner, 
it  is  not  material  whether  or  not  the  act  of 
1813  (Laws  1913,  p^  464).  which  created  the 
cmnmlsslon  and  prescribed  Its  duties,  Is  in 
conflict  with  said  article ;  but;  if  the  statute 
recognizee  Qiet  the  Jurisdiction  of  the  com- 
mission Is  limited  by  said  article,  it  makes 
the  conclusion  we  have  readied  the  m«e 
satisfactory. 

Section  16  of  the  law,  after  requiring  the 
filing  of  sclieduleB  wlOk  Uie  ctHnmlirikxi,  pro- 
vides that— 

*The  rates,  tolls,  rentals  and  charges  shown 
on  such  schedules  when  filed  by  a  public  utility 
KB  to  wMdi  the  commission  acquires  the  power 
by  this  act  to  fix  any  rates,  tolls,  rmtiUa,  or 
charges,  shall  not  within  any  portion  of  the 
territory  aa  to  which  the  commission  acquires 
as  to  such  poblle  utility  sudi  power,  exceed 
the  rates,  tolls*  xentab  or  charses  in  effect 
on  the  tenth  day  of  October,  nineteen  hundred 
and  twelve." 

This  clearly  Indicates  Oiat  there  was  "ter- 
rltory"  within  the  state  in  which  the  commis- 
sion would  liave  no  ]url8dictl<m.  And  the 
only  territory  to  which  this  language  can 
omcelvably  spply  Is  that  of  the  home  rule 
dtles. 

It  lias  hetai  susgestea  that  the  lindtaUon 
was  to  prevent  InterfMence  witibi  interstate 
eommeroe,  bat  tlie  omtroi  of  that  Is  not  con- 
fined to  any  particular  portion  ta  the  jttate. 

The  exception  r^ers  to  *territory,"  and  not 
to  Jurisdictiffli  or  power.  That  It  was  not 
necessaiy  to  exdude  Interstate  otnnmeroe 
from  this  provision  is  ocrndtuslvtily  shown  by 
the  fact  that  section  es  of  the  act  provides 
ttiat  no  part  at  the  act,  "except  when  qtedf- 
kally  so  stated*"  shall  apply  to  foreign  or 
Interstate  commerce.  In  other  word^  ex- 
clusion of  Interstate  cunmerce  Is  the  nd^ 
and  Inclusion  only<by  oedal  mwtlon. 
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dty  the  power  to  regulate  telephone  rates  la 
distinctly  h^  In  Home  Tel^hone  Co.  v.  Los 
Angeles,  211  U.  S.  26S,  2»  Sup,  OL  SO,  63  L. 
Ed.  17a 

That  being  so,  it  is  not  to  be  doubted  that 
such  power  may  be  conferred  by  the  act  of 
the  people  throuf^  the  fundamental  law. 

I  am  of  the  opinion  that  article  20,  as  or- 
iginally adc^ted,  gave  to  the  petitioner  the 
right  now  in  question,  as  a  local  matter. 

In  support  of  the  contrary  position,  It  Is 
said  that  local  teleiOione  communication  is 
carried  on  over  the  same  lines  as  are  used 
in  state-wide  business:  that  the  separation 
of  the  property  for  taxation  Is  exceedingly 
difficult;  and  that  the  local  rates  affect 
the  ability  of  the  company  to  carry  on  Its 
bnslneea  outside  of  the  dty.  Conceding  all 
of  this,  It  does  not  make  a  case  against  the 
right  of  local  r^^ulatlMi. 

In  Simpson  v.  &!hepard,  230  U.  8.  352,  88 
Sup.  Ct  r2»,  67  U  Ed.  1511,  48  U  R.  A.  (N. 
S.)  1161,  Ann.  Gas.  191«A.  18.  the  court  had 
under  consideration  the  rl^t  of  the  Minneso- 
ta Railroad  Oommisalon  to  preecribe  rates 
on  business  wholly  within  the  state,  but  car- 
ried on  over  lines  engaged  In  Interstate  com- 
merce. It  was  there  contended,  among  other 
things  tliat  the  local  or  Intrastate  rates 
were  a  burden  on  interstate  commerce;  that 
the  parts  of  the  carriers'  business  were  so 
Intermingled  that  they  could  not  be  separate- 
ly regarded,  etc  The  court,  however,  upheld 
tbe  right  of  the  state  to  regulate  rates  on 
Intrastate  buslnesa 

If  the  regulation  of  rates  on  Intrastate 
commerce,  carried  on  over  Interstate  rail- 
roads, is  a  local,  as  distinguished  from  a 
national,  mattra',  It  is  dlfilcult  to  see  why  tele- 
phone rates  in  Denver  are  not  a  local  mat- 
ter, thou^  the  same  lines  are  used  for  both 
local  and  general  puriM>se8. 

If  It  were  necenary,  therefore,  the  right 
claimed  for  the  dty  might  find  a  basis  in 
article  20,  as  It  was  before  amendment. 

But,  aa  I  shall  hereafter  show,  it  is  not  nec- 
essary thus  to  base  it. 

Although  this  court  had,  in  Denv^  v. 
Hallett,  84  Colo.  898,  83  Pac.  1066.  held  that 
the  grant  of  powers  under  said  article  was 
not  limited  to  those  therein  enumerated,  but 
was  Intended  "to  bestow  upon  the  people  of 
Denver  every  power  possessed  by  the  Leg- 
islature in  the  making  of  a  diarter  for  Den- 
ver," It  se^s  to  have  been  thought  necessary 
by  the  people  to  make  the  fact  certain,  and 
so  they  included  In  ttie  amendment  the  fol- 
lowing provision: 

"It  is  the  bitention  of  this  artide  to  grant 
and  confirm  to  the  peojde  of  all  municipalities 
coming  within  Its  provisions  the  full  right  of 
self-government  In  both  local  and  municipal 
matters  and  the  enumeration  herein  of  certain 
powers  shaU  not  be  construed  to  deny  to  such 
dtles  sod  towns,  and  to  dw  people  ttereo^  wiy 
right  or  power  essential  or  proptr  tp  the  full 
exerdaa  A  sodi  right," 
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It  not  being  denied  tliat  tte  XjegUOatare, 
beCoie  article  20  was  adopted,  could  have 
sranted  to  tJu  dty  tbe  power  novr  In  anes- 
tion.  It  followa  from  ttie  quotation  from  the 
last  cas9  cited  tbat  arUde  20  granted  that 
power. 

In  that  case  the  right  of  the  dty  to  buUd 
an  audltorhun  was  bdd  to  exist  because  the 
court  fonndt  on  a  review  of  tbe  anthorltles, 
that  the  Lc^lalatare  might  ban  auOtorteed 
tt— a  direct  application  of  the  axgnmoit  abore 
made. 

This  cause  may  be  determined  by  reference 
to  article  2(K  as  ammded  in  1012;  and  by  giv- 
ing to  the  language  therein  used  Its  plain 
meanli^.  Ko  conatmctlon  is  required 
peimlsBlble,  for  "it  is  not  aUovrable  to  inters 
pret  what  has  no  need  of  Interpretatton." 

In  Uauff  v.  People.  S2  Oolo.  66^  128  Pac. 
101»  it  was  held  that  the  people  of  Denver  in 
tbe  conduct  of  a  mnnlt^al  electl<m  were  sub- 
ject to  the  genwsl  laws  concerning  elections; 
and  it  is  common  knowledge  that  the  dedsion 
In  that  case  was  the  mortog  cause  of  tbe 
framing  and  Initiating  of  the  amendment  of 
1012.  That  amendment.  In  terns,  gave  to 
tbe  dty  the  very  power  whidi  tlds  court  had 
deided  to  it  on  the  ground  that  It  was  not  lo- 
cal—an asser^on  by  tbe  people  of  tbe  rij^t 
-  to  confer  upon  a  mnnldpality  a  right  which 
In  common  parlance  is  not  locaL 

In  People  t.  Prevoet,  65  Colo.  190, 134  Pac. 
129,  It  Is  said  that,  If  the  powors  in  the  borne 
rule  amendment  were  not  local  before  the 
am^idmoit  tbey  are  so  now. 

It  is  to  be  observed,  too,  that  In  the  provi- 
siMt  above  quoted  It  Is  the  annomiced  Intw- 
tlon  to  grant  the  "right  of  self-govemmeat  In 
both  local  snd  munidpal  matters,"  showing 
that  there  might  be  local  rights  granted 
whldi  were  not  munidpaL 

After  enumerating  certain  powers  granted, 
and  following  that  with  the  provision  above 
quoted,  that  the  enumeration  of  powers 
should  not  be  held  to  Indude  all  powers 
granted,  a  further  provision  was  added,  ap- 
parently, to  prevent  a  denial  of  tbe  rl^t  to 
exercise  such  powers  as  the  home  rule  dt- 
les  were  by  thdr  diarters  exerdsing.  Tbe 
provision  reads  as  follows: 

"All  ptovldons  of  the  charters  of  the  dty  and 
eounty  <d  Doiver  and  the  cities  of  Paeblo, 
Oolorado  Springs  and  Grand  Junction,  as  here- 
tofore certified  to  and  filed  with  tbe  Secretary 
of  State,  and  of  the  charter  of  any  other  city 
heretofore  approved  by  a  majority  of  those 
voting  thereon  and  certified  to  and  filed  with 
the  Secretary  of  State,  which  provIsioDB  are 
not  in  conflict  with  thle  artide,  and  all  elec- 
tions and  electoral  votes  heretofore  had  under 
and  pursuant  thereto,  are  hereby  ratified,  affirm- 
•a  and  validated  as  of  tbdr  date." 


Tbe  dutrter  of  the  dty  and  county  of  Den- 
ver was  on  file  in  the  ofl9ce  of  the  Secretary 
of  State  when  the  amendment  was  adopted, 
and  it  induded  the  following  i^vlslon: 


"All  power  to  Tepdate  ti»  Partes  for  serv- 
ice by  pnblic  utility  corporations  is  hereby  re- 
served to  the  people^  to  be  exercised  by  them 
in  the  manner  herdn  provUed  for  InitiatinK  an 
ozdlnance.** 

The  dalm  of  the  dty  is  that,  the  right  to 
regulate  rates  being  thus  asserted  in  Its  char- 
ter, the  right  Is  effectually  afflnned  by  the 
above-quoted  provision  of  tbe  amendmrait 
of  1012. 

This  dalm  is  met  in  the  briefs  for  reqK»nd- 
ent  bf  the  assertion  that  anythli^  In  the 
charter  not  esf^vsssly  authorised  by  artide 
20,  b^ore  It  was  amended,  would  be  in  con- 
flict witli  said  artide,  and  hence  not  ratified. 

If  that  be  true — that  1^  if  nothing  could 
be  made  valid  by  the  amendment  wbidi  was 
not  expressly  authorised  by  tbe  original,  ar- 
tide—why  say  anything  about  validation  and 
ratlflcatiim?  The  things  that  were  expressly 
abthbrlsed  required  no  ratUlcatton,  and  tbe 
use  of  that  word  was  without  reason.  Rati- 
flcatim  Implies  that  some  act  has  been  done 
without  authority  in  the  agoit,  which  the 
prlndpal  is  willing  to  adt^t  as  his  own. 
Likewise  "validate"  involves  the  idea  of  mak- 
ing vslid  that  which  is  for  smne  reostm  not 
valid.  Snch  provisions  of  the  diarters  as 
were  expressly  authorized  by  artide  20  were 
valid,  and  oould  not  be  "validated." 

That  there  was  no  Intent  to  limit  the  val- 
idation to  acts  authorized,  either  expressly 
or  by  impUcatl<m,  by  the  original  article,  is 
further  shown  by  the  fact  that  the  sent^ice 
following  that  above  discussed  provides  for 
the  ratification  <tf  all  dectlcms  theretcAne 
had  pursuant  to  said  charter  provlsiws.  By 
the  provision  ^>ove  quoted  anything  in  the 
filed  charters,  not  in  conflid  with  tkit  or- 
ttde  is  ratified.  The  reference  can  only  be 
to  the  artide  of  wtaidi  the  amendm^  of 
1912  forms  a  part  How  can  the  words  "this 
artide,"  In  the  amendment  Itself,  refer  to  the 
original  artide  20?  Tbo  only  article  in  force 
when  a  question  of  conflict  might  arise  under 
this  provision  was  article  20,  as  amended. 
No  one  has  pdnted  out  anything  In  artide 
20  with  which  this  duuter  provision  is  In 
conflict. 

Tbe  atmple,  mirrow  qnoitton  ts:  What 
powers  have  been  granted  by  artide  20,  as  it 
now  is?  Until  some  conflict  between  tbe 
charter  provision  atx)ve  mentioned  and  artide 
20--the  only  artide  20  there  Is  at  this  time — 
l>e  pointed  out,  there  Is  no  possible  escape 
from  the  conclusion  that  the  people  intend- 
ed to  and  did  ratify  and  validate  said  pro- 
vision, and  that  In  consequence  thereof  the 
dty  has  the  right  to  regulate  tdephone  rates. 

DBNISON,  J.  (spedally  concurring).  I 
concur  in  Qie  conclusion  of  the  majority 
tbe  court,  as  announced  In  the  former  opin- 
ion handed  down  In  this  case,  for  the  follow* 
Ing  reasons: 

Under  the  twoitieth  amendment,  Denver 
could  assume,  by  charter,  any  power  whidi. 
before  the  amendment,  ttte  Legtolature  could 
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srant  Denrer  t.  Hallett,  84  CMa  S9S,  897, 
«t  seq.,  88  Pac.  1066. 

The  LeglBlatnre  could  grant  the  power  to 
regalate  telephone  rates.   HiHue  Tel.  Oo. 
Los  Angelea.  211  U.  8.  271,  279,  20  Sop.  Gt 
50.  63  L.  Ed.  176L 

Theref<ne  DeoTer  could  assnme^  by  ctaarter, 
the  power  to  regulate  telephone  rates. 

By  her  charter  of  1004,  |  2S(^  she  did 
mane  that  power : 

"AU  power  to  regulate  the  charges  for  service 
by  public  atiUty  corporatiODa  is  hereby  reserved 
to  the  people,  to  be  exercised  by  them  in  the 
manner  herein  provided  for  lT'*t<^t'»g  an  ordi- 
nance." 

Hieref ore  abe  has  It 

Furthermore,  in  1912,  by  the  home  rule 
amendment,  the  people  eqiressly  ratified 
DenTer's  charter,  Indndlng  the  section  above 
oooted. 

'It  has  been  beld  by  thls  court  Qiat  the  L^- 
Islatare  can  grant,  and  therefore  the  dty  can 
asBDme,  any  -power  In  matters  of  local  con* 
cem,  and  that  the  Leglalatare  can  grant,  and 
therefore  the  dty  can  assnme,  no  power,  ex- 
cept In  matters  of  local  concern.  It  follows 
from  these  holdings  that  what  Is  of  local 
conoern  and  what  the  L^lslature  can  giant 
are  one  and  the  same. 

[11]  It  seems  to  the  writer  that  regulation 
of  rates  within  the  dty  is  manifestly  of  local 
concern.  However,  the  reason  for  the  re- 
striction of  the  dty's  powers  to  matters  of 
local  concern  is  that  otherwise  a  state  within 
a  state  would  be  created,  and  thus  the  Con- 
stitution of  the  United  States  wonlA  be  vio- 
lated. Some  of  the  argiunents  against  the  de- 
dsicMi  are  npcm  the  ground  that  the  regula- 
tion of  rates  within  the  dty  Is  not  of  local 
concern  and  the  right  to  regulate  them  could 
not  be  granted  by  the  Legislature.  The  whole 
force  of  this  argument  lies  in  the  condusion 
that  the  Constitution  of  the  United  States 
would  be  violated.  Were  it  not  for  that  Con- 
stitution, the  people  of  this  state,  by  constl- 
tntlonal  amendment,  might  grant  to  the  dty 
or  any  part  of  the  state  full  sovereignty  or 
ind^ndence  or  anything  short  of  It  The 
question,  tiierefore,  is  one  ander  the  Consti- 
intkor  of  the  Unit«l  States,  and  it  is  our  du- 
ty to  ffdlow  the  dedslons  of  the  Suprone 
CooEt  of  the  United  States  upon  It ;  but  that 
co>art  has  determined  in  the  Home  Telqthone 
Case  that  the  power  to  regulate  rates  can  be 
granted  to  tSie  dly,  and  that  necessarily  de- 
termines that  BDCih  poww  la  of  local  oonoem 
and  that  such  grant  does  not  violate  the  Con- 
stltntlon  of  the  United  States.  It  Is  thm  oor 
dn^  to  hold  likewise. 

It  has  been  argued  that  the  home  rule 
amendmoit  ratified  only  wbat  was  "not  In 
conflict  with  thla  artlde,"  and  that  the  said 
provision  of  the  charter  was  so  in  conflict  be- 
cause the  article  made  no  specific  provision 
that  that  particular  power  might  be  aasom- 


ed ;  tlut  Is  to  say,  the  diarter  Is  In  conflict 
with  something  Uie  artlde  does  not  contain. 
With  what  part  does  It  conflict?  I  cannot 
assent  to  such  reasoning. 

It  Is  a  part  of  Uie  history  of  the  state  that 
the  people  were  disappointed,  not  to  aay 
more,  at  the  restrictions  put  up<m  the  powera 
of  dties  by  this  court's  Interpretations  of  ar- 
tlde 20,  and  that  the  home  rule  amendment 
was  the  expression  of  that  feeling.  Upon 
points  where  this  court  lias  given  the  articte 
a  restricted  Interpretation,  the  home  rule 
amendment  reverses  that  interpretation. 
That  they  did  not  Indnde  regulation  of  rates 
must  be  because  this  court  had  not  yet  re- 
stricted the  meaning  of  the  artlde  on  that 
point  But  they  expressed,  in  general  terms 
as  broad  as  language  permits,  all  powers 
which  could  be  constltutlcHially  granted  un- 
der the  previous  decisions  of  this  court 

I  cannot  agree  with  the  proposition  that 
the  power  to  regalate  rates  Is  not  expressly 
granted  by  such  language.  An  express  grant 
of  all  power  Is  an  express  grant  of  every  pow- 
er, and  ttie  ratification  of  Charter,  |  2S0,  Is 
an  express  grant ;  a  discussion,  therefore,  of 
the  question  whether  the  power  to  regulate 
rates  can  be  inferred  or  impliedly  granted 
has  no  apidlcatlon  to  the  qoeation  in  hand. 

I  am  authorized  to  state  that  Mr.  Jnsttoe 
ALLEN  concurs  in  this  opinion. 


BUBKI^  J.  (ooDcnrrlng  QTedally).  I  con- 
cur in  the  condnalon  readied  In  the  majority 
opinion.  It  la  c(mceded  tn  rsQKmdent'a  briefs 
that  artlde  30  of  our  Oonstltutlon,  Indndlng 
amended  section  6,  has  conferred  upon  the 
dty  and  conn^  of  Denver  all  powera  which 
the  L^idatore  could  have  ccmferred,  L  e., 
power  to  legislate  upon  all  snbjects  local  and 
munidpal;  and,  tf  the  powor  to  flz  tel^htme 
rates  by  compuldcm  be  one  of  loeiU  and  mu- 
nidpal concern,  It  has  been  granted  to  Qie 
munldpality.  The  sole  ecmtentlon  Is  that  this 
is  not  a  local  or  munidpal  matter. 

The  latest  definite  declaration  of  the  law 
on  this  subjed  by  the  highest  authority  in 
the  country,  and  whldi  still  stends  unreversed 
and  unmodified.  Is  Hmne  Telephone  &  Tel- 
egraph Co.  V.  City  of  Los  Angeles,  decided  by 
the  Supreme  Court  of  the  United  States  No- 
vember 30,  1008,  2U  U.  S.  26C,  271,  20  Sup. 
Ct  60. 51(63  L.  Sd.  176).  Among  other  things 
It  is  there  said: 

power  to  fix,  subject  to  constitational 
limits,  the  charges  of  sudi  a  business  as  the  fur- 
nishing to  the  public  of  telephone  service,  is 
among  the  powers  of  government,  is  legislative 
in  its  dMracter,  continuing  in  Ite  nature,  and 
capable  of  beinc  vested  In  a  munidpal  corpo- 
ration.'' 

If  it  is  "capable  ot  bdng  veateid  In  a  munic- 
ipal corporation,"  It  is  only  so  because  it 
deals  with  a  matter  of  purely  local  and  mu- 
nidpal concern. 
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Qnotbic  ftirfher  <211  U.  8. 278, 29  Snp.  Ot 

**lt  hu  been  Kttled  bj  this  coart  that  Oie 
state  ma;  authorise  one  of  its  municipal  eorpo* 
ratioDS  to  establish  by  an  inviolable  contract 
the  rates  to  be  charged  by  a  public  service  cor- 
poration (or  natural  person)  for  a  definite 
term,  not  grossly  unreasonable  in  point  of  time, 
and  that  the  effect  of  such  a  contract  is  to  sus- 
pend, during  the  life  of  the  contract,  the  gov- 
ernmental power  of  fixing  and  regulating  the 
pates." 

This  authority  holds  that  this  pow«r  to  con- 
tract for  a  definite  rate  for  a  specified  time 
Is  a  greater  power  than  the  power  to  fix  rates 
by  compulsiou.  The  reason  Is  apparent.  A 
rate  fixed  hv  ordinance  or  statute  is  not  fixed 
for  «  definite  time  because  It  may  be  <aianged 
or  altered  at  wny  time  by  rqieal  ot  amend- 
moit  of  tb»  togislatloiL  Tbe  same  Is  true 
eren  of  a  con8tltntl<»ial  prorlalon.  But  a 
rate  fixed  by  contract  Is  definite  and  certain 
aa  to  time  and  may  extend  far  beyond  any 
such  temporary  limits.  The  right  to  confer 
the  greater  power  necessarily  Implies  the 
rigbt  to  confer  the  leeaw. 

As  to  the  further  declaratloa  ther^ 
that— 

"Bnt  for  the  ve^  reaaon  that  lodi  a  contract 
[fl^ng  rates  for  a  definite  term]  has  th«  ef- 
fect ot  extinguishing  pro,  tento  an  undoubted 
power  of  government,  both  Its  existence  and  the 
auUiori^  to  make  It  must  dearly  and  unmia- 
takably  appear,  and  all  doubts  moat  be  resolved 
in  favor  of  the  continuance  of  the  power" 

it  seems  to  me  wholly  inapplicable.  Because 
here  the  authority,  being  derived  from  the 
Constitution,  Is  unquestioned,  and  the  exist- 
ence, tf  tbe  subject  be  one  of  local  or  munici- 
pal concern.  Is  admitted. 

Quoting  again  011  U.  8.  279, 28  Snp.  Ot  S4, 
53  U  Ed.  176) : 

"It  is  too  late,  however,  after  the  many  deri- 
sions of  this  court,  which  have  either  decided 
or  recognized  that  the  governing  body  of  a 
city  may  be  authorised  to  nerdse  the  rate- 
making  function,  to  adc  for  a  reeonsidetatlon 
of  tliat  proposition.'' 

The  court  Is  here  speaking  of  an  authoriza- 
tion by  legislatlTe  enactment  If  the  gorem- 
Ing  body  of  a  dty  may  so  be  authorised 
tbe  Legialatnre,  It  la  only  because  tbe  sub- 
ject is  one  of  local  and  municipal  concern. 
And  if  the  municipally  may  be  so  anttiorlBed 
1^  file  Legislature,  It  may,  a  fortiori,  be  so 
antliorlzed  by  otmstltntlonal  enactment 

The  opinion  in  the  Los  Angeles  Case  was 
by  Mr.  Justice  Moody,  wltliont  dissent  It 
supersedes  all  ptrevioos  state  and  federal  do* 
dalona  in  confilct  wltb  it  and,  In  view  of  its 
positive  statement  Out  It  la  now  too  late  to 
ask  ftn*  a  reconsideration  of  the  proposition, 
It  cannot  be  presumed  tliat  Oie  hlgbest  conrt 
of  tbe  land  will  hereafter  othOTwise  decide. 
It  la  absolutdy  tabiding  upon  this  court 

I  think  it  cannot  be  dcniod  that  the  <iae«> 


tion,  upon  reason,  is  a  dose  one,  nor  that  tbe 
great  weight  of  authority,  exclualve  of  the 
Home  Telephone  Case,  is  to  tbe  contrary.  I 
myself,  during  the  couslderaticm  of  the  mat- 
ter, have  been  of  a  different  pinion,  but  ain 
led  to  this  conclusion  by  what  I  believe  to  be 
tbe  overwhelmlnc  force  ot  that  decision. 

In  the  Instant  case  fbB  tqpinlon  was  by  a 
closely  divided  court,  four  Justices  concurring 
and  Oiree  dlsaentUig.  It  was  handed  down 
but  a  few  minutes  before  a  change  occurred 
in  the  personnel  of  the  cotut;  two  of  tbe  cun- 
currlng  Justices  retiring,  and  their  places  be- 
ing taken  by  two  newly  Mected.  The  (vis- 
ion was  written  by  one  of  the  retiring  Jus- 
tices. A  majority  of  the  members  of  Oie  court 
who  had  beard  argument  and  considered  tbe 
case  were  against  tba  condosltm.  Tbe  mo- 
ti<m  for  a  rehearing  oonld  not  be  passed  vpon 
by  the  Justloea  who  had  decided  the  cause. 
The  question  at  issqe  was  one  cl  rast  Impor^ 
tance  to  the  whole  people  of  tbe  state.  Un- 
der such  conditlona,  I  think  a  motion  for  re- 
hearing should  be  granted  and'  the  question 
determined  upon,  a  careful  review  of  the 
whole  case  upon  Its  merits,  and  that  such  was 
tbe  proper  procedure  irreq>ectlve  of  tbe  final 
determination  of  the  court 

Furthermore,  If  tbe  i)ower  to  fix  rates  by 
compulsion  exists  In  the  dty  of  Denver,  it  is 
by  reason  of  the  provisions  of  article  20  of 
the  Con8tltutl<m,  including  amended  section 
6  ratifying  the  <ity'a  diarter.  If  It  depends 
upon  the  amendment  such  power  is  granted 
only  to  those  dtles  which  had  their  charters 
on  file  with  the  Secretary  of  State  January 
22,  1913,  Vhen  the  amendment  became  effeo 
tlve.  It  would  therefore  take  another  con- 
stltutlooal  ameudmoit  to  confer  this  power 
upon  other  home  rule  dtlea.  It  Is  contended 
that  the  inevitable  result  must  be  that  home 
rule  dtles  will  fix  tbe  lowest  rates  which  tbe 
courts  will  permit  to  stand  as  not  confisca- 
tory; that  to  balance  this  result  the  com- 
mission will  fix.  In  all  other  dtlea  and  In  the 
state  at  large,  the  highest  rates  whldi  the 
courts  wlU  sanction  as  reasonable ;  that  the 
citizens  of  the  state  at  laige  will  thus  be 
obliged  to  bear  so  mudi  of  the  burdeo  of  the 
support  of  Bodi  Utilities  as  the  favored  dties 
will  In  this  manner  be  able  to  transfer  to 
them;  because  the  courts  cannot  correct  the 
evil,  being  powerless  to  fix  ratea,  and  having 
only  Jurisdiction  to  determine  what  ratea  are 
unreastmable  and  wliat  are  confiscatory; 
hence  that  section  S  of  artlde  15  of  the  Con- 
stltutlan,  providing  that— 

"Tlie  police  power  of  the  state  riiall  never  be 
abridged  or  so  construed  as  to  permit  corpora- 
tions to  conduct  their  business  In  such  manner 
aa  to  infringe  the  equal  rights  of  Individuals  or 
the  general  well-being  of  the  stat^ 

will  be  violated. 

[12]  This  question  was  sot  dlsenssed  in  tbe 
original  opinion  and  seems  not  to  have  been 
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presented  in  tbe  main  caae.  It  was  a  new 
gaestlon  raised  <hi  tbe  motion  for  a  rebearins, 
wblcb  of  itself  jnsUfled  the  granting  of  that 
motion.  On  this  SDbJect  I  am  of  the  ofdnloa 
that,  nntn  It  otherwise  uipears,  Oie  courts 
must  assume  that  tbe  cities  toucemed,  as 
well  as  the  commission,  will  do  their  dat?, 
fixing  rates  that  are  fair  and  reasonable.  If 
the  people  have  granted  this  power  to  fbsBB 
hmne  nde  dtles;  no  prenunptlon  that  It  will 
be  improperly  eterdsed  can  be  indolged  to 
defeat  any  exerdse  Owreoti  It  may  be  that 
Qie  plan  will  not  wtnlc  out  to  (he  satlsfftction 
of  tbe  peapie  of  the  stata  If  so,  it  is  within 
Oielr  province  to  amend  or  repiMl  it  when- 
ever they  see  fit  "On  their  own  beads,  In 
Quiv  own  bands,  tbe  sin  and  the  sarlng  Ues." 

SOOTT,  J.  (dissenting).  The  Public  Util- 
ities Commission  of  the  State  of  Colorado^ 
Tip<m  hearing,  entered  an  order  fixing  rates 
for  service  to  be  charged  by  the  Mountain 
States  Telephone  Company,  within  the  state. 
Including  the  city  and  county  of  Denver. 
Tbe  city  objected  to  the  jurisdiction  of  the 
commission  in  the  premises,  as  relates  to 
the  dty  and  county  of  Denver,  claiming  ex- 
dD&ive  Jurisdiction  to  fix  such  rates  as  ap- 
plied to  Oie  dty  under  artlde  20  of  the  Con- 
stitution and  the  amendment  thereto.  The 
dty  did  not  appeal  to  the  Supreme  Court 
from  tbe  findings  and  decision  of  the  com- 
mission, as  under  the  statute  It  was  express- 
ly authorized  to  do,  but  elected  to  permit 
such,  decision  to  become  final,  so  that  the 
merits  of  the  case  are  not  before  ns,  and  the 
controversy  is  now  <me  of  Jurisdictloa  as 
between  the  dty  and  tbe  state. 

Acting  undo:  section  46  of  the  Public  Utll- 
ttles  Act,  and  upon  stipulation  of  parties, 
the  commission  certified  to  this  court  the 
record,  for  a  decision  op<m  the  qnestlMi  of 
jurisdiction  alone. 

The  powers  of  the  Public  Utilities  G<Mn- 
mission,  under  the  act  of  1913,  creating  the 
commission  and  defining  Its  powers  and  du- 
ties, were  considered  and  determined  by  thjif 
court  in  Doiver  &  S.  P.  By.  Cow  v.  Bng^e- 
wood,  62  Cktlo.  229,  101  Pac.  IRl,  reserring, 
howevor,  a  decision  on  tbe  a^Uratlan  ot  the 
mle  in  the  case  of  a  munldpall^  organized 
and  operating  under  artlde  20  of  the  Oonstl- 
tntlon,  and  ttiis  Is  the  qnestioa  now  btfore 
us  for  decision.  Thwefore  the  rale  an- 
Honnced  in  that  case  must  be  held  to  ap- 
Idy  here,  unless  it  shall  be  found  Oiat  the 
PabUc  Utilities  Act  of  1618  Is  Inhibited  by 
artlde  20  and  the  amendment  thereto.  The 
act  declares: 

"Sec.  14.  The  power  and  authority  1b  hereby 
rested  In  the  Public  Utilities  Commismon  of  the 
State  of  Colorado,  and  It  Is  hereby  made  Its 
duty  to  adopt  all  necessary  rates,  charges,  and 
regtdatlons  to  govern  and  rc«nlate  all  rates, 
duufcs  and  tartlEi  of  every  pnbllc  utility  of 
Ois  stats  as  herein  dsflnad,  the  power  to  oorzsct 


abuses,  and  prevent  unjust  discriminations  and 
extortions  in  the  rates,  charges  and  tariffs  of 
■adi  public  ntilitles  of  this  state  and  to  gener- 
ally auperyise  and  regulate  every  public  utility 
in  this  state  and  to  do  all  things,  whether  here- 
in aped&cally  designated,  or  in  addition  thereto^ 
which  are  necessary  or  convoiient  In  the  exer- 
dse of  soeh  power,  and  to  Miforoe  the  penalties 
provided  in  this  ad^  through,  proper  courts  hav- 
Ing  jorlsdicdon." 

1.  In  the  Englewood  Case,  speaking  of  tbe 
powers  thus  conferred,  we  said: 

"This  act  is  very  broad  and  seems  to  confer 
the  absdnto  power  to  regulate,  both  ss  to  rates 
and  otherwise,  aU  pnbUo  ntUttles  within  the 
stote." 

And  again: 

"From  the  sections  quoted,  and  trota  other 
provisions  of  the  act,  it  fally  appears  that  the 
Legislature  intended  to  delegate  to  Uie  Public 
Utilities  Commission  the  administration,  super- 
vision, and  regulation  of  all  service  rendered  to 
the  pnblic  throughout  the  state,  Indudlng  mu- 
nidpalitieB.'* 

The  first  cwnprdiendve  general  pnblic 
utility  law  enacted  In  this  country  was  tbe 
New  T3rk  act  of  1907  (Laws  1907,  c.  429), 
and  which  famishes  the  model  for  the  many 
subsequent  acts  by  the  Legislatures  of  oth- 
er sta^  Indudlng  oor  own. 

The  New  York,  act  created  two  districts 
with  two  coomiissions  and  with  identical 
powers.  One  of  these  districts  consisted 
alone  of  the  territory  now  embraced  In  the 
dty  of  Greater  New  York,  and  therefore  now 
enbradng  a  single  munldpality. 

Tbe  Intention  of  the  Legislature  by  that 
act  to  Indude  municipalities  with  the  opera- 
tion of  the  law  Is  too  plain  to  permit  ques- 
tion. 

It  has  been  uniform ily  so  held  as  to  ev- 
ery other  similar  act,  wliere  the  question  has 
been  raised.  It  Is  obvious  that  the  chief 
purpose  of  our  act,  as  of  all  laws  of  that 
character  by  other  states,  was  to  generally 
regulate  and  fix  rates  for  public  utilities, 
such  as  water,  gas,  electric,  telephone,  and 
street  car  corporatitms,  operating  within 
munldpallties ;  for  the  then  existing  rail- 
road commission  act  quite  fully  provided  for 
such  regulation  ot  railroads.  The  kind  ot 
utilities  80  Intended  to  be  regulated  were  to 
be  fonud  only  In  manidpallties.  To  say  that 
the  L^slature  Intended  to  exdude  munic- 
ipalities from  the  operation  of  the  law  is  to 
convict  that  body  of  dther  ignorance  or  will- 
ful intent  to  vidate  tbe  fundamental  law. 

Artide  20  is  as  mudi  a  part  of  the  Ooor 
st|totlon  of  tike  state  as  if  it  had  been  a 
put  of  tlie  original  instnunent,  and  la  of 
like  force  and  sanctity. 

Then,  to  sustain  the  coDteziti(m  of  the  dty. 
It  la  plain  that  we  must  biM  tbe  puhlic  utU- 
ItlflB  sutnte  of  191S  to  be  in  derogation  of 
the  Constitution,  to  the  eztcn^  at  least,  as 
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tbe  act  may  ai^Iy  to  cities  of  two  thoasand 
population  or  more,  and  for  such  reason  to 

be  void. 

2.  It  has  been  nnlformly  held  since  the 
case  of  Ogden  v.  Saunders,  12  Wheat.  214, 
6  li.  Ed.  606,  that  the  presumption  Is  that 
every  statute  is  a  constitutional  enactment, 
and  that  this  presumption  Is  not  overcome 
nntil  the  contrary  appears  beyond  a  reason- 
able doubt. 

This  doctrine  has  been  repeatedly  affirmed 
by  thla  court.  Consumers'  League  v.  C.  & 
S.  By.  Co.,  63  Colo.  B4,  125  Pac.  577,  Ann. 
Cas.  1914A,  1158,  where  our  cases  involving 
the  subject  up  to  that  time  are  collated  and 
dted. 

The  rule  then  by  whidi  we  must  be  gov- 
erned in  this  particular  la  that,  when  an  act 
of  the  Legislature  la  attacked  as  in  violation 
of  the  Constitution  of  the  United  States  or 
of  the  state,  we  are  required  to  uphold  tbe 
legislation,  unless  Its  unconstitutionality  ap- 
pears beyond  all  reasonable  doubt. 

We  are  asked  in  this  case  to  declare  an 
act  void,  not  such  as  affects  merely  the  pri- 
vate or  public  rights  or  wrongs  of  persons, 
or  the  rights  of  property  in  a  general  way, 
bat,  on  the  contrary,  a  legislative  act  in 
which  tbe  state  asserts  the  exercise  of  Its 
taherent  and  sovereign  power,  as  against  the 
claim  to  snch  power  upon  tbe  part  of.  a  mu- 
nicipality within  its  own  borders. 

3.  There  Is  anotlier  canon  of  construc- 
tion whidi  may  not  be  overlooked  in  this 
case,  and  that  is  the  deference  and  weight 
which  the  court  must  give  to  a  practical  con- 
temporaneous legislative  construction  of  a 
constitutional  provision. 

The  amendment  to  article  20  of  the  Con- 
stitution, known  as  the  "home  rule"  amend- 
ment, and  npon  which  the  city  relies,  was 
adopted  at  the  November,  1912,  Section,  be- 
ing the  same  general  Section  at  which  all 
the  members  of  the  I^egislatnre,  except  a 
moiety  of  the  Senate,  were  etected,  and 
whlcdi  Legt^ture  oiacted  the  Public  Utili- 
ty Act  of  191S,  now  under  considwation. 

It  may  be  noted  that  not  <me  vote  in  ei- 
ther house  of  tbe  assembly  was  cast  against 
the  bill  npon  Its  passage  therein,  so  that  the 
representatives  of  every  city  in  tbe  assembly, 
operating  nnder,  or  whldb  may  operate  un- 
der, article  20,  voted  for  the  statute.  The 
l^slatlve  act  then  Is  dearly  a  contemi)o- 
raneoos  construction,  by  ^e  legislative 
branch  of  the  state  government,  of  the  con- 
stitutional amendment  now  under  considera- 
tion. 

It  is  miiversally  held  that  contempora- 
neous or  practical  construction  of  an  am- 
biguous provision  of  a  Constitution  by  the 
legislative  or  executive  departments  of  the 
government  Is  always  Important,  and  is  fre- 
quently of  controlling  Influence  In  determin- 
ing its  meaning.   12  a  J.  712. 


And  the  rule  seems  likewise  to  be  general 
that,  If  tbe  meaning  of  the  Constitution  is 
doubtful,  legislative  construction  will  be  giv- 
en serious  consideration  by  the  courts,  both 
as  a  matter  of  policy,  and  also  because  it 
may  be  presumed  to  r^resent  the  true  in- 
tent of  the  instrument.  A  contemporaneous 
legislative  exposition  of  a  constitutional  pro- 
vision is  entitled  to  great  deference,  as  it 
may  well  be  supposed  to  result  from  the 
same  views  of  policy  and  modes  of  reasoning 
which  prevailed  among  the  framers  of  the 
instrument  exiwunded.   12  0.  J.'  714. 

This  rule  of  construction  of  a  constitution- 
al provision  has  been  accepted  many  times 
by  this  court.  In  People  ex  reL  Ilvesay  v. 
Wright.  6  Colo.  S2,  where  there  was  quoted 
with  approval  the  following: 

"  'As  in  regard  to  atatates,  so  in  regard  to 
CoQstitationa,  contemporaneoxis  and  legislative 

expositions  are  frequ«ntly  resorted  to,  to  remove 
and  explain  ambiguities.  *  *  *  Great  defer- 
ence is  due  to  a  legislative  exposition  of  a  con- 
stitutional  provision,  and  espedally  when  it  is 
made  almost  contemporaneouBly  with  such  pro- 
vision, and  might  be  supposed  to  resnlt  from 
the  same  views  of  policy  and  modes  of  reasoning 
which  prevailed  among  the  framers  of  the  in- 
strument expounded.'  Sedgwick  Stat.  &  Const. 
Law,  412;  People  v.  Green,  2  Wend.  [N.  X.] 
266^  274." 

And  in  Frost  v.  PfelflTer,  26  Golo.  338,  68 
Pac.  147,  the  court  said: 

"Contemporaneous  legislative  construction  of 
the  fundamental  law,  while  not  controlling  upon 
tbe  courts,  yet,  in  case  of  doubt  or  ambiguity, 
is  entitled  to  great  weight,  as  expressive  of  the 
views  mtertained  by  thoas  of  the  meaning  of 
that  law  whose  mandates  they  are  bound  to 
observe.  Cooper  Mfg.  Co.  v.  Ferguson,  113  U. 
S,  727  [5  Sup.  Ct.  739,  28  L.  Ed.  1137]:  People 
V.  Le  Fevre,  21  Colo.  218  [40  Pac.  882]." 

In  Heaver  v.  Adams  County,  33  Colo.  1, 
77  Pac  858,  It  was  said: 

"While  it  is  not  condusive  with  the  courts, 
nevertheless  a  contemporaneous  legislative  con- 
struction of  a  statute  or  constitutional  provi* 
8l<ai  is  perauadve." 

In  Cooper  Mfg.  Co.  t.  Fergustm,  113  U.  8. 
727,  6  Sup.  Ct  739,  28  Lb  Ed.  1137,  i£  was 
held  that  as  the  clause  In  the  Constitution 
and  the  act  of  the  Legislature  relate  to  the 
same  subject,  like  statutes  in  pari  materia, 
they  are  to  be  construed  together ;  and  that 
an  act  passed  by  the  first  Legislature  that  as- 
sembled after  the  adoption  of  the  Constitn- 
tlon  must  be  considered  as  a  contemporary 
interpretation,  entitled  to  much  weight. 

The  court  must  take  notice  of  the  fact 
that  the  adoption  of  the  "home  rule"  am«id- 
ment  to  article  20  was  of  state-wide  interest 
and  the  subject  of  mudi  discussion  whUe 
pending. 

We  cannot  assume  that  the  members  of 
the  Legislature  elected  at  tbe  same  election 
were  not  therefore  familiar  with  the  toteat 
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and  purpose  of  this  amendment  to  tbe  organ- 
ic law,  nor  that  they  bad  the  intent  to  know- 
ingly or  willfully  act  in  Tlolatlon  tbereof. 
Tberefore,  In  considering  the  question  of  the 
validity  of  the  Public  Utilities  Act,  we  must 
bear  in  mind  tbe  two  foregoing  Important 
and  universally  accepted  canons  of  oonstmc- 
tiou. 

4.  It  l8  well  to  consider  tbe  nature  and 
character  of  tbe  powor  wblcb  the  dtr  dalioB 
In  this  case. 

It  is  unlTersally  held  that  tbe  power  to 
fix  maxlmtim  rates  is  a  power  resting  erclit- 
stvely  in  sovereignty.  "Sovereignty"  has 
been  Jodldally  defined  as  the  snpreme  power 
which  governs  the  body  poUtic,  or  society 
whlcli  coDstltntes  the  state;  a  term  used  to 
express  the  extreme  political  antboilty  of  an 
Independent  state  or  nation;  tbe  aggre^te 
of  all  dvU  and  poUtical  power;  tbe  sopreme, 
abscilate,  uncontrollable  power  by  wbldi  a 
state  is  governed;  Uiat  public  authority 
which  directs  or  ordevs  what  Is  to  be  done  by 
each  member  associated,  In  relation  to  the 
end  of  the  association.  S6  Bnc  616. 

Preliminary  to  ibe  adoption  of  tlie  fed- 
eral Ctmstltution,  there  was  grave  an^re- 
henaloa  as  to  possible  or  jvobable  conflict 
between  tbe  several  co<»rdlnate  brancbes  of 
the  government  The  suggestion  of  Thom- 
as J^erscm,  In  hla  "Notes  aa  the  State  of 
Tbglnla,"  seems  to  have  since  been  fifllowed 
In  every  serious  or  crucial  conflict  between 
the  powers  of  government.  Bis  statement, 
in  whldi  he  likewise  gave  a  further  deflnl- 
tion  of  sovereignty  as  thm  contemplated,  Is 
as  follows: 

"As  tbe  people  are  the  only  legitimate  foun- 
tain of  power,  and  it  Is  fhun  tbem  t^at  tin  coa- 
stitatloiial  cbarttt,  under  which  the  several 
branches  of  government  hold  tbdr  power,  is 
derived,  it  seems  strictly  consonant  to  the  re- 
publican theory  to  resort  to  the  same  original 
anthority  not  only  when  it  may  be  necessary  to 
enlarge,  diminish,  or  new-model  the  iwwers  of 
the  government,  but 'also  whenever  any  one  of 
the  departments  may  commit  encroachments  on 
the  diartered  authorities  of  the  others.  Tbe 
several  departments  being  perfectly  conirdinata 
by  the  terms  of  their  common  commission,  nei- 
ther of  them.  It  is  evident,  can  preten<j  to  an 
exclusive  or  superior  right  of  setting  tbe  bounda- 
ries between  their  respective  powers,  and  how, 
are  the  encroachments  of  the  strong  to  be  pre- 
vented, or  the  wrongs  of  the  weaker  to  be  re- 
dressed, without  an  appeal  to  the  people  them- 
selves, who  as  the  grantors  of  the  commission, 
can  alone  dedare  its  true  meaning,  and  enforce 
its  observance." 

This  sound  governmental  truth  has  been 
made  manifest  by  Its  frequent  application  in 
both  state  and  nation.  The  several  brancbes 
of  the  government  are  but  the  creatures  of 
the  sovereign  power,  and  always  subject  to 
the  exercise  of  the  sovereign  will.  This  Is 
illustrated  by  the  recent  constitutional  en- 
actment In  this  state  of  the  power  of  tbe  inl* 
tlativo  and  referendum  where  theretofore 


exclusive  powers  of  the  assembly  were  taken 
away  and  reserved  to  the  people  themselves, 
to  Initiate  statutes  and  constitutional  amend- 
ments, and  also  to  veto  statutes  enacted  by 
the  assembly. 

The  argument  by  tbe  dty  assumes  that 
sovereign  power  is  divisible,  separable,  and 
alienable,  like  bushels  of  gnln,  rather  than 
as  the  life-saving  air  of  government,  indlvis- 
able,  InseiMnble  perpetuating  tbe  equilib- 
rium in  government  and  serving  as  a.  as- 
tern of  checks  and  balances  as  between,  not 
only  the  co-ordinate  taancbes  of  govern- 
ment, but  all  tbe  agendea  of  government, 
as  well. 

6.  It  is  to  be  observed  that,  in  all  govem- 
meuts  of  constitutional  limitations,  sovereign 
power  manifests  Itsdf  In  three  ways:  By 
exercising  tbe  right  ot  taxation,  the  right  of 
uninent  domain*  and  tbroui^  its  police 
power. 

The  exerdae  of  sovereign  right  is  of  ne* 
cesBlty  the  exerdse  of  a  right  which  the  state 
altme,  or  some  ot  its  governmental  agendas, 
possess,  and  before  such  right  may  be  exer- 
cised any  soch  agoicy  there  must  have 
been  a  delegation  of  such  power  In  terms 
dear  and  unmistakable.  This  la  not  tmly 
Ibe  rule  of  this  court,  but  It  la  universal  with 
all  courts.  In  the  Englewood  Case  we  quot- 
ed with  approval  the  following: 

"In  Freeport  Water  Co.  v.  Preeport,  supra 
[180  n.  8.  687,  21  Sap.  Gt.  493.  46  L.  Ed.  67»], 
it  is  said:  1%is  power  of  regulation  is  a  power 
of  government,  continaing  la  its  nature;  and. 
If  it  can  be  bargabied  away  at  all.  It  can  only 
be  by  words  ot  poslBve  grant,  or  something 
which  is  in  law  equivalent.  If  there  is  reason- 
able doubt,  it  must  be  resolved  in  favor  of  the 
existence  of  the  power.'  In  the  words  of  Ofaief 
Justice  Marshall  in  Providence  Bank  v.  Bill- 
ings, 4  Pet  614.  661,  7  L.  Ed.  B39.  955,  'Its 
abandonment  ought  not  to  be  presumed  in  a 
case  in  which  the  deliberate  purpose  of  tha  state 
to  abandon  it  does  not  appear.' " 

Upon  this  point  it  was  said  in  Interstate 
Commerce  Gom.  v.  Railway  Oo..  167  U.  S. 
479,  17  Sup.  Ct  896,  42  L.  Ed.  243: 

"The  question  debated  is  whether  it  vested  in 
the  commission  the  power  and  the  doty  to  fix 
rates;  and  the  fact  that  this  is  a  debatable 
qaestion,  and  has  been  most  strenuously  and 
earnestly  debated.  Is  very  persuasive  that  it  did 
not.  The  grant  of  such  a  power  is  never  to 
be  implied.  The  power  itself  is  so  vast  and 
comprehensive,  so  largely  affecting  the  rights  of 
carrier  and  shipper,  as  well  as  indirectly  all 
commercial  transactions,  tbe  language  by  which 
the  power  Is  given  had  been  so  often  used  and 
was  so  familiar  to  tbe  legislative  mind  and  Is 
capable  of  such  definite  and  exact  statement, 
that  no  just  rale  of  construction  would  tolerate 
a  grant  of  such  power  by  mere  implication.*' 

Further  citation  of  authority  is  not  re- 
quired.  There  are  none  to  the-  contrary. 

The  power  to  regulate  public  utilities  Is 
based  upon  that  braudi  of  soverdgnty  deslg- 
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Bated  fts  tht  police  poww  of  tbe  state.  The 
term  '^ioe  power"  has  never  as  yet  been 
accurately  or  latlsfBctortly  defined.  Tbe  dlf- 
flenltj  Is  tbat  It  Is  from  Its  rmj  nature  inca- 
pable of  defhiltl<n»  because  none  can  foresee 
the  erer-dungbiE  conditions  whidi  may  call 
tar  ita  exercise.  But  It  Is  by  all  agreed  that 
It  Is  an  attribute  of  sover^gnty,  Inherent  in 
the  sereral  states  of  fb»  Union,  subject  only 
to  tba  limitations  of  the  federal  Oonstlta- 
tiOD,  and  tbat  tbe  very  existence  of  govern- 
ment depends  on  It  It  is  as  a  well,  Inex* 
banstlble.  from  which  may  be  drawn  from 
time  to  time  the  power  necessary  to  protect 
or  promote  tbe  public  welfare. 

It  is  a  fixed  principle  of  government  that 
the  state  cannot  barter  away  the  right  to 
the  nse  of  the  police  power,  for  the  reason 
tbat  the  governmental  power  oC  self-pro- 
tection cannot  be  contracted  away. 

This  furnishes  the  reason  for  the  rule  an- 
nounced In  Denver  Co.  t.  Englewood,  supra, 
that  tlie  power  of  regulation  of  public  util- 
ities is  a  power  of  government,  continuing  In 
Its  nature ;  and,  If  it  can  be  bargained  away 
at  all.  It  can  only  be  by  words  of  positive 
grant,  or  something  which  Is  In  law  equiv- 
alent, and  that.  If  there  is  reasonable  doubt, 
It  must  be  resolved  In  favor  of  the  existence 
of  tbe  power  In  the  state. 

Wbile  the  state  may  delegate  the  exercise 
of  this  power  to  an  agency,  municipal  or 
otherwise,  yet  there  can  be  no  alienation. 
Tbat  Is  to  say,  here  the  same  authority  that 
granted  the  power  under  article  20,  acting 
through  the  same  Instrumentality,  may  re- 
call this  power  in  Its  entirety.  We  turn  to 
article  20  and  search  In  vain  for  words  ex- 
pressly granting  tbe  power  to  the  dty  to 
relate  or  fix  rates  to  be  charged  by  any 
public  utility.  Indeed,  there  Is  no  language 
therein  even  suggestive  of  any  such  grant  of 
power,  nor  Is  the  subject  referred  to. 

8.  The  city  In  Its  cont«itlon  apparently  re- 
lies upon  the  following  provisions  of  section 
8»  article  20,  as  amended,  as  conferring  the 
power  claimed: 

"(1)  The  people  of  each  dty  or  town  in  this 
state,  having  a  population  of  two  thousand  io- 
habltants  as  determined  by  the  last  preceding 
eeasus  takta  under  the  authority  oi  the  United 
States^  the  state  of  Colorado  or  said  dty  or 
town,  are  hereby  vested  with,  and  they  shall 
always  have,  power  to  make,  amend,  add  to  or 
replace  the  charter  of  said  dty  or  town,  which 
dian  be  its  organic  law  and  extend  to  all  its 
local  and  munldpal  matters. 

'^(2)  Sudi  cliarter  and  the  ordinances  made 
pursuant  thereto  in  audi  matters  shall  super- 
■ade  within  tiie  torritorial  limits  and  other  Jo- 
rlsdlctlon  of  said  dty  or  town  any  law  of  the 
state  In  conflict  therewith. 

It  is  the  intention  of  this  article  to  grant 
and  coafirm  to  the  people  of  all  munidpalities 
coming  within  Its  provisions  the  full  right  of 
self-government  in  both  local  and  municipal 
matters  and  tbe  enumeration  herein  of  certain 
powers  shall  not  be  construed  to  deny  to  such 


dtiss  and  towns,  and  te  tte  people  Oereof ,  any 
right  or  power  essential  or  proper  to  the  fuU 
exercise  of  such  right 

"(4)  The  sUtntes  of  the  state  of  Colorado,  so 
far  as  applicable,  shall  continue  to  apply  to 
such  cities  and  towns,  except  in  so  far  as  super- 
seded by  the  charters  of  such  cities  and  towns 
or  by  ordinance  passed  pursuant  to  such  diai^ 
ters. 

"(tS)  All  provisions  <^  the  diarter  of  the  dty 

and  county  of  Denver  and  the  dties  of  Poeblo^ 
C/olorado  Springs  and  Grand  Junction,  as  here* 
tofore  certlded  to  and  filed  with  the  Secretary 
of  State,  and  of  the  charter  of  any  other  city 
heretofore  approved  by  a  majority  of  those  vot- 
ing thereon  and  certified  to  and  filed  with  the 
Secretary  of  State,  which  provisions  are  not  in 
conflict  witib  thla  article,  and  all  electiona  and 
deetnal  votes  heretirfor*  had  under  and  pur^ 
Boant  tiiereto,  are  heieby  ratified,  affirmed  and 
validated  as  of  their  date." 

It  will  appear  that  In  this  amendment 
there  Is  no  suggestion  of  a  grant  of  power  to 
fix  ratea  to  be  charged  by  a  public  utility. 
What  would  be  said  of  the  powers  of  the 
Public  tJtlllty  CommlsEdon,  If  its  grants  of 
power  under  the  statute  creating  and  control* 
ling  were  so  obscure  or  rather  so  Invisible. 

There  are  two  universally  accepted  rules  of 
construction  by  which  the  court  must  be 
governed  In  determining  whether  or  not 
these  provisions  of  the  Constitution,  or  any 
one  of  them,  may  be  held  to  omfer  upon  the 
dty  the  rate-regulating  i>ower  over  public 
atlUties  within  the  dty.  The  first  of  these  is 
that  the  provision  or  provisions  of  the  Con- 
stitution must  appear  to  as  clearly  express 
the  power  claimed  to  have  been  conferred 
on  the  dty,  and  in  language  as  free  from 
anri)Iguity,  as  those  provisions  of  the  statute 
allied  to  be  in  confiict  with  the  organic  law. 

The  second  rule  is  that  laid  down  by  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Milwaukee  By.  Co.  v.  Wisconsin  Ky. 
Cbm.,  238  U.  S.  174,  35  Sup.  Ct  820,  69  L.  Bd. 
1254: 

"The  fixing  of  rates  whkh  may  be  diai^^  by 
public  service  corporations,  of  the  character 
here  involved,  is  a  le^slative  functtcm  of  the 
state,  and  while  the  right  to  make  contracts 
which  shall  prevent  the  state  during  a  given 
period  from  exercising  this  Important  power  has 
been  recognised  and  approved  by  Judidal  ded- 
slon^  it  has  twm  nnifnntly  held  in  tlids  court 
tbat  tiie  renunciation  of  a  soverelga  rlgjit  of 
this  character  must  be  evidenced  by  terms  so 
dear  and  unequivocal  as  to  permit  of  no  doubt 
as  to  ttieir  proper  construction.  This  proposi- 
tion has  been  so  frequently  declared  by  ded- 
sions  of  this  court  as  to  render  unnecessary  any 
reference  to  the  many  cases  In  which  the  doc- 
trine has  been  affirmed.  The  prindple  Involved 
was  wen  stated  by  Mr,  Justice  Moody  In  Home 
Tdephone  Co.  v.  Los  Alleles,  211  U.  S.  269, 
273  [29  Sup.  Ct  50,  S2  (S3  h.  Ed.  176)]: 

"  'The  surrender,  by  contract  of  a  power  of 
government,  though  in  certain  well-defined  cnsea 
it  may  be  made  by  legislative  authority,  is  a 
very  grave  act  and  the  surrender  itself,  as  well 
as  the  authority  to  make  it,  mast  be  closely 
scrutinized.   No  otiber  body  than  the  supreme 


Digitized  by 


Google 


Colo.) 


CITT  AND  COUNTY  OF  DBNVBE  v.  MOUNTAIN  STATES  TEL.  &  T.  CO. 

(114  P.) 


617 


legialature  (in  this  case,  the  Legislatan  of  the 
state)  hu  the  authority  to  make  Buch  ft  mr- 
render,  anlen  the  aathoritjr  fa  dearly  delegated 
to  it  by  the  saprcme  legislature.  The  generiil 
powers  of  a  municipality,  or  ot  any  other  politi- 
cal sDbdiTisioii  of  the  state  are  not  safllcient. 
Specific  anthoarity  for  tiiat  purpoM  la  requir- 
ed.'" 

This  language  was  Bpoken  of  grants  by  tbe 
Legislature  as  representative  of  the  sovereign 
power  of  the  state.  If  it  shall  apply  in  audi 
case,  thai  with  what  greater  force  should  It 
be  regarded  when  applied  to  ccmatltatlonal 
grants  of  power. 

It  Is  plain  that  the  spedfled  <Aaaa  (tf  cities 
were  thus  granted  power  to  make  or  amend 
a  charter,  applicable  and  epedflcally  limited 
to  Its  local  and  municipal  matters,"  and  the 
declared  purpose  was  to  grant  to  the  munio- 
ipalltlea,  as  snch,  the  full  right  of  self- 
government,  "limited  to  local  and  munlci[»al 
matters.**  The  same  power  was  granted  to 
all  other  dtlee  havli^  a  population  of  2,000 
or  morfc  Tbe  peasie  ot  the  state  could  bare 
had  In  mind  municipal  powers  only,  except 
as  otherwise  conferred  hy  express  grant. 

Nowhere  in  the  prorlrions  quoted  can  there 
be  fonud  any  express  delegation  of  power  to 
fix  maximum  rates  to  be  charged  by  public 
service  corporations,  and  by  no  intelligent 
Interpretation  can  this  language  be  construed 
to  Intend  an  implied  power  to  so  do. 

Of  all  things  to  be  sacredly  avoided  by  tlie 
court  is  the  posslbUlty  of  error  in  a  construc- 
tion that  may  be  tbe  equal  to  rewriting  the 
organic  law  to  that  extent,  and  thereby  to 
uncfmsdonsly  usurp  the  Owistltotlon-making 
power  of  tbe  people. 

It  may  be  noted  further  that  In  the  home 
rule  amendmmt.  In  addition  to  the  gaieral 
powers,  upon  which  the  dty  relies  In  this 
case,  there  Is  provided  eight  express  grants 
of  power,  niey  relate,  in  brief,  to:  (a)  The 
creation  of  munldpal  offlcera,  terms,  duties, 
etc;  <h)  the  creation  of  police  courts,  powers, 
duties,  etc.;  (c)  the  creation  of  munldpal 
courts,  etc.;  (d)  matters  pertaining  to  munic- 
ipal electtmu,  etc.;  (e)  providing  for  munic- 
ipal obligations,  etc.;  (f)  providing  for  the 
consolidation  and  management  of  park  and 
water  districts;  (g)  providing  for  assess- 
ments ctf  dty  property  for  munldpal  piupos- 
es,  collection  of  such  taxes,  etc.;  and  (h) 
providing  for  the  Imposition  and  collection 
of  fines  for  the  violation  of  provtsions  of  the 
dty  charter  and  ordinances. 

Article  20  was  enacted  senral  years  be- 
fore this  amendment  and  some  of  fliese  pow- 
ers had  been  questioned. 

All  of  these  express  grants  relate  in  a 
general  way  to  local  and  munldpal  matters 
wly,  and  it  was  dearly  the  purpose  of  the 
amendfnenfe  to  relieve  such  powers  from 
doubt,  and  of  the  necessity  for  Judldal  Inter- 
pretation. If  such  was  the  purpose,  It  Is 
pertinent  to  ask  why  sudi  care  to  spedflcaUjr 
express  and  ledte  powers.  In  their  naton 


local  and  munldpal,  and  omit  entirely  any 
express  refer^ce  to  a  power,  universally 
held  to  be  general  and  sovereign  in  character, 
If  such  power  was  intended  to  be  conferred. 
This  fact  alone  Is  suffldent  to  crrate  the 
doubt  which  must  necessarily,  under  tbe  ml* 
of  omstractlon,  control  tbe  court's  action  In 
this  case. 

Is  It  posdble  that  any  dectw  could  ban 
read  tbese  iwovlslons  of  the  purposed  amend- 
ment, which  are  quoted  here,  and  have  con- 
cluded that  It  was  the  intoit  and  porpoae  <tf 
it  to'  confer  up<m  these  dtlee  Oie  exduslve 
power  to  fix  compulsory  rates  to  be  charged 
by  public  serrice  corporations,  a  municipal 
grant  then  certainly  uncommon,  It  not  un- 
precedented In  any  state  In  the  Union? 

74  It  ie  urged  that  prior  to  the  adoption  of 
the  home  rule  amendment  there  was  inserted 
in  tbe  charter  tbe  following: 

**A1I  power  to  regulate  the  charges  for  service 
by  pubUc  utility  corporationa  is  hereby  reserved 
to  the  iteople,  to  he  enrdsed  by  them  in  the 
manner  her^  provided  lor  the  initiation  of  an 
ordinance." 

It  is  then  argued  that  by  the  ratification . 
provision,  as  to  the  four  dtles  named  therein, 
this  diarter  provision  became  an  repress  con- 
stitutional grant  of  power  to  the  dty  to 
regulate  such  charges.  But  there  Is  an  ex- 
press limitation  up<HL  the  provlsltms  of  the 
diarter  so  raUfled,  and  they  were  strictly 
confined  to  "provlslona  not  In  conflict  with 
this  artide."  But  if  article  20  and  the 
amendment  thereto  contained  no  express 
power  to  regulate  charges  for  service  by  pub- 
lic utility  corporations,  then  the  provision 
of  the  diarter  relied  on  was  In  conflict  with 
article  20,  and  for  sudi  reasim  vdd  under  tbe 
very  terms  Of  the  amendment. 

The  ratification  provision  In  Qie  amend- 
ment expressly  extended  to  snch  provislcms  of 
tbe  charter  only  as  were  not  In  conflict  with 
the  original  artide  20,  and  hence  In  plain 
terms  did  not  ratify  such  attempted  reser- 
vation of  iMwer.  That  the  dty  was  without 
power  to  prescribe  compulsory  rates  to  be 
charged  by  public  utilities,  under  artide  20 
before  the  amradment,  and  that  therefore 
the  dedaratlon  to  that  effect  found  in  tbe 
charter,  before  the  amendment,  was  In  con- 
flict with  such  article,  and  for  such  reason 
is  vfAd,  Is  the  crux  of  this  controversy,  and 
we  believe  our  conduslon  finds  confident  and 
irresistible  support  In  the  authorities  to  fol- 
low: If  it  was  YOia,  it  could  not  be,  and  bj 
tbe  ^ms  of  the  emendment  itselt  was  not, 
ratified. 

Mnnidpalltles  have  no  express  or  Implied 
powers,  excepting  only  such  as  may  be  con- 
ferred by  sovereignty.  It  would  be  a  strange 
anomaly  to  say  that  a  munldpallty  can  re- 
serve to  itself  a  power  resting  exduslvely  In 
soverdgnty.  Certainly  It  cannot  be  said  that 
a  mnnldpolity  has  inherent  power.  If  so^ 
then  it  Is  sovereign,  and  constitutes  a  govern- 
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ment  within  a  goTernment,  an  Imperlum  In 
Imperlo.  The  ratification  of  the  provisions 
of  the  charter  and  valid  ordinances,  not  In 
conflict  with  the  article,  did  not  make  them 
a  part  of  the  Oonstitntlon.  It  Ib  true,  this 
ratification  being  constitutional  in  character, 
such  provisions  as  are  valid  are  immune 
from  legislative  act,  hut  they  were  still  only 
valid  provisions  of  a  municipal  charter,  al- 
ways subject  to  amendmoit  or  repeal  by  the 
people  of  the  city. 

If  we  sui^K>se  that  the  charter  had  con- 
tained a  provision  declaring  all  power  to 
regulate  the  liQuor  traffic  "is  hereby  reserved 
to  the  people  to  be  exercised  by  them  In  the 
manner  her^  provided,  for  the  Initiation  of 
an  ordinance,"  and,  so  far  as  the  peoi^e  who 
voted  upim  the  amendment  knew,  ttiere  may 
have  been  audi  a  provision,  what  would  be 
said  of  the  validly  of  the  then  state  wide 
antl-sBloon  law?  It  would  have  been  the 
ezerdse  of  the  same  general  and  soverdgn 
police  power  as  in  the  case  of  the  regulation 
of  public  ntlUtlea. 

Gould  It  have  been  said  tbit  sndh  a  iodvL- 
alon  was  ratified  by  the  amendment  to  artl(£le 
20.  And  there  la  to  be  found  In  artlde  20 
and  fhB  amendmoit  no  more  explicit  grant  of 
power  to  regulate  public  utUltles  than  to 
regulate  tbe  liquor  traffic. 

The  illustration  demonstrates  the  wisdom, 
necesalty,  and  purpose  of  the  limitation  ocm- 
talned  In  tbo  amoidment,  "not  !n  coniUct 
with  this  article."  The  people  could  know 
the  i>ro visions  of  the  amendment.  They 
could  have  no  knowledge  of  the  charter  pro- 
visions, nor  the  ordinances  under  it 

The  constituttonal  amendment  can  be  said 
to  have  done  no  more  than  to  validate  such 
charter  provisions  as  were  clearly  within  the 
lawful  powers  of  Qie  municipality.  It  was 
plainly  not  Intended  to  confer  a  new  or  differ- 
ent power,  not  ttieretofore  expressly  oonfer- 
red,  or  necessarily  implied  by  article  20 ;  tor, 
as  said  In  tbe  Sours  Case.  81  Oolo.  869,  74 
Pac.  167,  102  Am.  St.  Bep.  84: 

"EJveu  by  constitutional  amendment,  the  peo- 
ple cannot  set  apart  any  portion  of  the  state  Is 
Bucb  manner  that  that  portion  of  tbe  state  shall 
be  freed  from  the  Constitotion,  or  delegate  the 
making  of  conatltational  amendments  concern- 
ing it  to  a  charter  convention,  or  give  to  sncb 
charter  convention  the  power  to  prescribe  the 
jurisdiction  and  duties  of  pnblie  officers  with 
respect  to  state  government  as  distinguished 
from  municipal,  or  dty,  government." 

8.  The  power  to  regnlate  and  control  all 
public  utilities  of  the  state  by  means  of  a 
commission  for  that  purpose  Is  not  entirely 
new  or  untried.  So  far  as  we  are  able  to 
discover,  all  such  statutes  Include,  within 
such  exercise  of  authority,  the  regulation  of 
public  utilities  within  the  dtles  of  the  stat^ 
whether  the  munldpca  powers  rest  upon  con- 
stitutional or  statutory  grant 

These  laws  may  now  be  said  to  be  general, 
and  to  conatltate  a  definite  policy  tor  the 


regulation  and  control  of  all  public  utilities. 
They  Include,  among  the  acts  of  regulation, 
the  Issuance  of  stocks  and  bonds,  the  ques- 
tion of  necessity  for  construction  or  exten- 
sion, and  many  other  matters  and  things  not 
contemplated  by  the  earlier  regulation  stat- 
utes which  were  confined  to  railroads  alone. 
Indeed,  it  may  be  said  that  the  regulation  of 
those  putdlc  ntilitira  operating  chiefly  in 
large  centers  of  population  Is  the  paramount 
purpose.  The  enactment  of  similar  statutes 
has  followed  in  most  of  the  states  of  the 
Union,  and  the  state's  general  power  to  r^- 
ulate  all  the  public  utilities,  without  distinc- 
tion as  to  munldpallties,  has  been  asserted 
and  exerdsed  und«r  all  audi  statutes. 

So  far  as  we  are  advised,  this  powra*  has 
never  been  questioned  In  most  of  the  states 
by  tbe  dtlea,  whether  diterating  under  ctmstl- 
tutlonally  conferred  diarter  power  or  others 
wise.  But  the  question  has  been  raised  in 
some  of  the  states  of  tbe  Union,  and.  insofar 
aa  we  are  advised,  in  all  cases,  determined 
adversely  to  the  contention  of  tto  dty  in  this 
case. 

We  will  DOW  proceed  to  dte  and  briefly 
consider  some  of  these  cases.  Tbe  recently 
dedded  case  of  Cleveland  TeL  Co.  v.  City  cC 
Oleve^d,  by  the  Supreme  Court  of  Ohio,  OS 
Ohio  8t  358,  121  N.  B.  701.  as  In  this  cose, 
involved  only  the  qnestltm  of  Jurisdiction  to 
fix  maximum  rates  for  the  tdephime  com- 
pany within  the  dty  of  Cleveland,  as  between 
the  dty  and  the  Public  Utilities  Commission 
of  Oie  state. 

The  dty  enacted  an  ordinance  fixing  the 
maximum  rates  and  brought  tlie  action  to 
«iJoin  the  commission  from  enforcing  other 
and  dlfl!erent  rates  fixed  by  that  body.  The 
dty  claimed  under  a  constttuttcmal  provision 
granting  home  nlle  as  here,  and  it  was  bdd 
that  the  public  utUlties  statute  creating  the 
commisalon  and  conferring  authority  upon  it 
to  regulate  public  utilities,  and  to  fix  the 
rates  that  audi  utilities  may  charge  for  com- 
modity furnished  or  service  rendered,  gave 
exdusive  powers  to  the  commission. 

It  was  contended  In  that  case,  as  in  this, 
that  tbe  authority  conferred  by  tbe  Constitu- 
tion upon  munldpallties  to  exerdse  all  pow- 
ers of  local  self-government,  necessarily  in- 
cluded, as  an  Inddent  thereto,  police  power 
in  the  broader  smse  of  that  twm,  and  au- 
thorized the  fixing  of  rates  that  may  be 
charged  by  public  utUlties  within  tbe  dty. 

It  appears  that  under  tbe  home  rule 
amendment  to  tibe  CbnsUtatiom  of  Ohio,  mu- 
nldpallties were  given  quite  as  .broad  and 
general  powers  for  self-covemment  as  are  to 
be  tound  In  the  GfnstltutltHi  of  this  stateu 
It  was  said  In  that  case: 

"The  exerdse  of  local  police  power  is  trf  vital 
Importance  to  large  centers  of  populatimi.  If 
police  powers  may  be  divided  along  the  lines 
suggested,  It  is  of  far  more  importance  to  mn- 
nicipaiitiea  tliat  they  should  have  authority  to 
exerdaa  local  police  power  uutranmided  by  the 
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general  laws  of  the  state,  than  that  the?  shonld 
]iaTt  Bbaolnte  right  to  enrcbe  the  poUee  powera 
indnded  In  die  broader  definition  soggested  by 
connseL  Tet  section  3,  art.  1^  of  the  Oonsti- 
tntion,  does  limit  and  lestrlct  manicipalltieB 
to  the  ezerdse  of  local  police  power  in  con- 
formity with  the  general  laws  of  the  state. 

"  •  •  •  If  [munidpalitiea]  were  independ- 
ent BOvereigntieB.  there  might  be  some  force  in 
the  contention  that  they  {tosseA  inherent  police 
powers  inddent  to  aonnilgatj,  tapedtiSJf  it  the 
Gonatitntlon  imposed  no  limitations  upon  the 
exercise  that  power,  bat  even  the  most  ardent 
supporters  of  Independent  aorereignty  in  the 
constitational  convention  were  obliged  to  aban- 
don that  idea.  2  Ooostitotional  Debates,  p. 
1466,  colamn  2.  That  gaestion,  however,  is  fully 
settled  in  the  case  of  Billings  v.  Cleveland  Rj. 
Co.,  92  Ohio  St.  478,  485.  Ill  N,  E.  155,  157, 
in  this  language: 

"  There  is  no  Imperium  in  imperto,  except  in 
the  sense  that  by  the  approral  of  the  state  the 
city  exerdses  part  of  the  sovCTeign  power  under 
the  limitations  imposed.* 

"While  In  this  state,  in  order  to  meet  the 
needs  of  nrban  districts,  local  police  powers 
have  uniformly  been  delegated  to  local  authori- 
ties to  be  exercised  in  conformity  with  general 
laws,  nevertheless,  police  power  is  an  attribute 
of  sovereignty,  and  the  exercise  of  that  power 
largely  in  the  discretion  of  the  sovereign 
state.  •  •  • 

"It  is  hardly  within  the  range  of  possibility, 
much  less  probability,  that  th«  people  <rf  this 
state  intended  to  vest  in  the  many  munidpali- 
ties  of  Ohio  discretion  to  exerdae  'vnlimitBd 
and  unrestricted  police  power." 

In  the  case  of  Traverse  City  t.  Railroad 
Com.,  202  MlclL  576,  168  N.  W.  481,  the  pre- 
cise qneation  of  Jurisdiction  as  between  the 
state  commission  and  the  constitutionally 
diartered  dty  likewise  involved  the  regula- 
tion of  rates  to  be  charged  by  a  tel^ibone 
company. 

The  authorities  were  quite  generally  re* 

viewed,  and  the  court  said: 

"Neither  the  Railroad  Commission  nor  the 
muoidpality  had  any  rate-making  power,  except 
that  which-  the  Legielature  might  delegate  to 
them  to  exerdse  as  state  agendes.  There  is 
no  doubt  that  It  Is  competuit  for  the  Legidn- 
tnre  to  delegate  Its  eontnd  over  and  power  to 
regulate  diarges  of  common  carriers  operating 
within  the  state  to  a  board  or  commission  creat- 
ed for  that  purpose  and  within  the  range  of 
legitimate  munldpal  purposes  to  munidpalltics, 
but  when  such  power  is  delegated  to  a  munld- 
pal corporation  by  its  charter  it  must  be  done 
in  express  terms.  JacksiHiville  v.  Bell  Td.  Ca, 
57  Fla.  874,  49  Soutii.  608;  St  Louis  t.  Bell 
Tel.  Co.,  96  Mo.  62S,  10  S.  W.  197,  2  li.  R.  A. 
278,  9  Am.  St  Rep.  370.  No  power  is  given 
Traverae  City  by  its  diarter  in  express  terms 
to  fix  rates  to  be  charged  by  telephone  compa- 
nies operating  within  its  borders,  nor  is  such 
authority  inferable  from  the  conferred  power  to 
regulate  and  control  the  use  of  its  streets  by 
telegraph,  tdephtme,  and  other  companies  re- 
f erred  to.** 

Tbe  case  of  Glty  of  PDrtland  t.  Public 
Service  Com.,  89  Or.  S25,  178  Pac.  1^78.  baa 


pecnliar  likeness  to  tbe  case  at  bar,  and  is 
determined  nfwn  the  question  of  Jurisdiction 
alone. 

The  constitutional  power  In  that  case  grant- 
ed to  municipalities  In  the  matter  of  their 
charters  and  ordtnances  was  limited  to  "lo- 
cal, special  and  municipal"  legislation,  while 
in  the  Colorado  Constitution  this  power  is 
limited  to  "matters  local  and  munldpal," 
omitting  the  word  "special."  So  that  in  ef- 
fect the  power  granted  In  this  respect  Is  the 
same;  that  Is  to  say,  the  power  extends,  la 
the  absence  of  an  express  grant,  to  matters 
munldpal  only. 

In  that  case  the  court  said: 

"That  the  regulation  of  rates  is  a  prerogative 
of  the  state  as  to  carriers  operating  wholly 
within  its  borders  is  taught  in  Simpson  v. 
Shepard.  230  U.  S.  352,  33  Sup.  Ot  729.  67  L. 
Ed.  1511,  48  L.  R.  A.  (N.  6.)  1151,  Ann.  Cas. 
1916A,  la   •  •  • 

"The  case  of  the  plaintiff  is  not  aided  by  the 
subsequent  amendments  to  the  charter,  whereby 
the  effort  was  to  invest  the  municipality  wi^ 
substantially  all  the  authority  over  public  utiU- 
ties  operating  within  the  d^  that  was  confer- 
red upon  the  commissioo. 

*Tbere  are  two  reasons  for  this.  One  Is  that 
although  tbe  dty  by  tiiese  changes  in  Its  or- 
ganic taw  asserted  the  right  to  regulate  rates, 
it  has  not  exercised  the  right  Another  is  that 
the  scope  of  the  initiative  and  referendum  pow- 
er vested  in  the  legal  voters  of  municipali- 
ties is  confined  to  'local,  apedal  and  munid- 
pai  legislation.'  Artide  4,  i  la.  State  Consti- 
tution. This  section  explains  and  limits  the 
language  of  section  2  of  artide  11  of  the  same 
instrument  authorizing  the  legal  voters  of  cities 
and  towns  'to  enact  and  amend  their  monicipal 
diarter,  subject  to  the  Constitution  and  crim- 
inal laws  of  the  state  d  Or^on,'  with  the  re- 
sult that  the  city  is  debarred  from  assuming  on 
its  own  initiative  a  power  which  Is  peculiarly  a 
prerogative  of  the  state  itself.  Regulation  of 
rates  Is  such  a  power.  It  affects  the  general 
public,  and  not  merely  tbe  inhabitants  of  any 
single  dty,  and  never  could  have  been  exercised 
by  the  plaintiff,  unless  ddegated  to  it  by  the 
state.  The  constitutional  pro^-iaions  for  ^ocal. 
special  and  munldpal  legislation'  by  the  in- 
itiative were  never  Intended  as  permission  to 
dties  and  towos  to  arrogate  to  themselves  pow- 
ers otherwise  primarily  resident  in  the  state. 
All  authority  whatever  possessed  by  cities  and 
towns  emanated  from  the  state.  They  cannot 
further  invade  Its  original  sovereign  preroga- 
tive, unless  the  attempt  is  referable  to  'local, 
special  and  municipal  legislation.'  Tbe  state, 
operating  through  its  l^slative  assembly,  or 
directly  by  its  people,  exerdsing  the  initiative. 
Is  still  paramount  in  the  matter  of  making  laws. 
It  can  delegate  authority  to  its  subordinate 
governmental  agendes,  and  it  can  revoke  it" 


State  ex  red.  T.  T^ephone  Co.,  189  Mo.  88, 88 
8.  W.  41«  Involved  the  predse  question  now 
under  consideration.  In  tliat  case  tbe  dty 
was  operating  under  spedflc  constitutional 
authority  to  frame  its  own  charter  as  fol- 
lows: 
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"Anj  dtr  Bavbif  a  population  of  noTs  tiian 
ono  hondred  thoasand  iDfaabitants  may  form  a 
charter  for  its  own  govenimeDt,  consiBte&t  witb 
and  wbject  to  the  Ooiutitution  and  law*  of  this 
atate." 

The  charter  firamed  under  this  oonstlta- 
tional  proTlaion  and  certain  additional  statu- 
tory proTlilODB  contained  a  pro?Uon  In  nb- 
■tance  as  follows: 

*^Sie  city  shall  have  power  by  ordinance: 
**  *  *  To  rei^late  the  prices  to  be  charged 
by  telepluHie,  ^efraph,  gas  and  electric  ll^t 
companies,  and  to  compel  them  and  all  persons 
and  corporations  uring,  controlling  or  managing 
aleetcie  wires  for  any  purpose  whaterw  to  put 
and  keep  their  wires  under  ground  and  to  rego- 
late  the  manner  of  doing  tbe  same^*  ** 

The  court  held  that  this  ordinance,  in  so 
far  as  It  related  to  the  compulsory  maximum 
rate-mahlng  power,  was  void  as  against  the 
asserted  power  of  tlie  state  In  that  respect 
It  was  there  said: 

**A  charter  framed  under  that  clause  pf  the 
GoDstitution  within  the  limits  therein  contem- 
plated has  the  force  and  effect  egnal  to  one 
granted  by  an  act  of  the  Legislature. 

"But  it  is  not  every  power  that  may  be  essay- 
ed to  be  conferred  on  die  dty  by  such  a  charter 
that  is  of  the  same  force  and  efhct  as  if  it  were 
confemd  by  an  act  of  the  General  Assembly, 
becsuse  the  Oonstitution  does  not  confer  on  the 
dty  the  ri^t,  in  framing  its  charter,  to  assame 
all  the  powers  that  the  state  may  exercise  with- 
in the  city  limits,  but  only  powers  Inddent  to 
Its  munidpality,  yet  the  Legislature  may,  if  It 
should  see  fit,  confer  on  the  city  powers  not 
necessary  or  inddent  to  the  dty  government. 
There  are  governmental  powers  the  just  exer- 
dse  of  wUdi  is  osential  to  the  happiness  and 
well-bdng  «( the  people  of  a  particular  d^,  yet 
which  are  not  oi  a  character  essentially  apper- 
taining to  the  dty  government.  Such  powers 
the  state  may  reserve  to  be  ezerdsed  by  Itself, 
or  It  may  ddegate  them  to  tbe  dty,  bat  until 
so  delegated  they  are  reserved.  The  words  in 
the  Constitution,  'may  frame  a  diarter  for  its 
own  pivemment,*  mean  may  frame  a  charter 
for  the  govemment  of  itsdf  as  a  dty,  induding 
all  that  Is  necessary  or  inddent  to  Uie  goreru- 
ment  of  the  munidpality,  but  not  all  the  power 
that  the  state  has  for  the  protection  of  the 
rights  and  regulation  of  the  duties  of  the  in- 
habitants in  the  dty,  as  between  themselves. 
Nor  does  the  Constitution  confer  unlimited 
power  on  the  dty  to  regulate  by  its  charter  all 
matters  tiiat  are  strictly  local,  for  there  are 
many  matters  local  to  the  dty,  requiring  gov- 
ernmental regulation,  which  are  fordgn  to  the 
scope  of  munidpal  government." 

Ur.  Justice  Marshall,  in  a  apedally  om- 
earrlng  opinion  in  lliat  case,  dedared: 

"I  am  thoroo^Iy  persuaded  that  it  never  was 
within  tiie  contemplation  of  die  framen  d  our 
system  of  government,  or  of  our  Constitution, 
that  any  dty,  whether  organised  under  tbe  gen- 
eral laws  of  this  state,  or  under  tbe  provisions 
of  tbe  Constitution  which  allow  dties  to  frame 
tiieir  own  charter,  to  confer  upon  dties  any- 
thing more  than  a  police  power,  and  a  strictly 
munidpal  power.  And  that  the  poww  to  enact 


an  laws  of  dvH  emdnct,  and  to  ^eacribe  all 
dvil  remedies  among  dtizens,  in  short,  to  enact 
laws  as  distinguished  from  munidpal  regula- 
tions, is  expresdy  reserved  to  the  L^latnre  of 
ibiB  state,  and  cannot  be  delegated  by  it."  -  . 

Perhaps  the  most  exhanstive  and  convinc- 
ing opinion  of  any  of  those  dealing  with  the 
subject  now  under  consideration,  is  that  of 
City  of  Woodbum  t.  Public  Service  Com.,  S2 
Or.  114, 161  Pac.  891,  L.  B,  A.  1917C.  98,  Ann. 
Ca«.  1917B,  096.  The  city  of  Woodbum  was 
operating  under  a  home  rule  provision  of  the 
Constitution  of  the  state  of  Oregon,  which 
conferred  the  poww  upon  mnnfdpalltles: 

"To  grant  frandiises  In,  through  and  upon 
the  streets  of  the  dty  for  public  nses  and  public 
benefits;'  and  'to  regulate  and  control  or  pro- 
hibit the  placing  of  poles  for  electric  lights  or 
other  purposes,  and  the  suspension  of  electric 
and  other  wires  along  on  crosa-streets  of  said 
dty,  and  to  require  any  or  all  already  placed 
or  suspended,  dther  In  Umtted  districts  or 
throughout  the  entire  dty,  to  be  ronoved,  or 
to  be  placed  In  such  manner  as  it  may  designate 
beneath  tbe  surface  of  the  streete  or  side- 
walks.' " 

The  dty  granted  a  franchise  to  the  tele- 
phone company,  one  section  of  which  fixed 
the  maximum  rates  to  be  charged  for  tele- 
phone serrlce.  Upon  application  and  hearing, 
tbe  Public  Service  Commisslou  fixed  a  sched- 
ule of  rates  higher  than  that  fixed  by  the 
franchise,  l^e  Public  Service  Act  was  pass- 
ed after  the  frandiise  was  granted  and  thus 
arose  the  question  of  Jurisdiction  as  between 
the  dty  and  the  state. 

The  Constitution  of  Or^on  also  denied  the 
right  of  tbe  Legislature  to  amend  or  repeal 
any  dty  charter  In  the  following  language: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legislative 
assembly  by  special  lawa  The  legislative  as- 
sembly shsll  not  enact,  amend,  or  repeal  any 
charter  or  act  of  incori>oratioa  for  any  munid- 
pality, dt7,  or  town.  The  legal  voters  of  every 
dty  and  town  are  berd>y  granted  power  to  en- 
act and  amend  tlwir  munidpal  diarter,  subject 
to  the  Constitution  and  criminal  laws  <tf  the 
sUte.of  Oregon." 

It  was  Bald: 

"While  the  Oonstltntlon  grante  to  a  dty  the 
right  to  enact  and  amend  ite  charter  and  simul- 
taneously prohibits  the  legislative  assembly  from 
enacting,  amending,  or  repealing  any  charter 
for  any  dty,  nevertheless,  ndther  the  grant 
nor  the  prohibition  includes  any  subjecte  except 
those  'that  are  purely  local  and  municipal  in 
diarbcter'  (Kallch  v.  Enapp,  73  Or.  558,  142 
Pac  694,  145  Paa  22.  Ann.  Gas.  1916E:,  1051), 
(w,  ss  is  sUted  in  Brandi  v.  Albee,  71  Or.  188. 
206.  142  Pac.  598,  the  authority  of  the  dties 
is  not  extended  'over  subjecte  that  are  not  prop- 
erly munidpal  and  germane  to  the  purposes  for 
which  munidpal  corporations  are  formed.'  We 
use  the  word  'munidpal'  as  dgnifying  what  be- 
longs to  a  dty. 

"In  Coleman  v.  La  Grande,  73  Or.  521,  020^ 
144  Pae.  468,  470,  this  court  ruled  that- 
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"  'By  grantinr  and  nmriiig  to  the  people  o( 
manidpslidei  die  power  to  enact  and  amend 
thdr  diartera  and  adopt  local  or  special  lawa, 
the  Btate  has  not  aorrendered  her  aovereiKnty 
to  the  mnnicipalitiea.  Within  their  boundaties 
cities  are  do^ed  with  power  to  regulate  mat- 
ters purely  locaL  However,  a  dty  Is  not  con- 
Ktituted  as  a  aorerelcnty  as  recards  all  matters 
of  !egislati<m,  bnt  Is  still  to  «  certain  extent  a 
mere  Mgmes  of  tlie  state  oC  wbidi  it  la  a  part. 
Beytmd  andi  mnnidpa]  bonndaries  and  In  mat- 
ters of  general  ctoicem  not  pertalnins  solely 
to  local  monidpal  affairs,  dties  are  amenable 
to  tiie  general  Uwa  of  the  state,  which  do  not 
infringe  npon  the  right  of  cities  to  local  seU- 
goTemment.  Thia  Is  ao  whether  sach  laws  are 
enacted  by  the  Legislatnre  or  by  the  people  of 
the  state  at  lazvo-' 

"Tb»  right  to  regulate  rates  la  a  matter  of 
general  concern,  and  does  not  pertain  solely  to 
local  mnnldpal  affaln.  Pordand  By^  Light  ft 
Power  Co.  t.  OUj  of  Portland  (D.  G.)  210  Ved. 
Wt." 

It  was  further  said: 

"The  state  guards  its  right  to  regulate  rates 
BO  TigUandy  that  specific  authority  is  necessary 
to  compel  a  surrender  of  .this  element  of  Bover- 
eignty,  and  in  the  language  of  the  Supreme 
Court  of  the  United  Statea: 

"  Tht  general  powers  oi  a  manidpallty  or  of 
any  other  political  subdlTision  of  the  state  are 
not  sufficient.'  Home  Telephone  Co.  t.  Los 
Angeles.  211  U.  S.  265,  03  L.  Ed.  176.  29  Sup. 
Ct.  50;  Milwaukee  Elec.  Ry.  t.  Wisconsin  R. 
B.  Com..  238  U.  S.  174,  58  L.  Ed.  1254,  35 
Sap.  Ct  820. 

"The  power  to  regulate  rates  does  not  apper- 
tain to  the  goTemment  of  a  city ;  it  is  not  ma- 
nidpal  in  character,  nor  ia  it  eren  an  inddent 
to  a  grant  of  authority  to  enact  or  amend  a 
charter  fdr  a  dt7  or  town.  State  ax  reL  Web- 
ster r.  Superior  Court,  67  Wash.  87,  120  Pac 
86L  Ann.  Caa.  UlSD,  78,  L.  B.  A.  lOlSO.  287." 

It  wHI  be  noted  tbat  the  C<»Uttltatlon  la 
that  state  uses  the  tmn  "local  and  munici- 
pal,'' the  precise  limitation  placed  iqxHi  the 
powers  and  munldpalltiea  found  in  onr  own 
G<mstltutlon. 

No  case  has  been  dted  In  die  briett,  and 
we  have  do  knowledge  of  any  dedslcm 
a  court  of  last  resort,  state  or  federal,  ex- 
pressing a  contrary  view  to  diat  of  the  casea 
here  reviewed  and  dted. 

To  the  same  effect  and  of  the  sane  im- 
port as  the  foregoing  cases  may  be  dted: 
Milwaukee  Elec.  Oo.  r.  B.  R.  Com.,  238  U.  S. 
174.  86  Sup.  Ct  820,  60  L.  Ed.  1264;  Free- 
port  Water  Co.  v.  Freqport,  180  U.  S.  587,  21 
Sup.  Ct  493,  45  U  Ed.  679;  Salt  Lake 
City  T.  Utah  Light  ft  Traction  Co.  (Utah) 
173  Pac  566 ;  Idaho  Power  &  Ught  Go.  t. 
Bloomqalst.  26  Idaho,  222.  141  Pac.  1083. 
Ann.  Cas.  1016fl],'282;  Light  &  Power  Oo. 
T.  Pordand  (D.  O.)  210  Fed.  672;  B«iwood 
Poblic  Service  Com.,  75  W.  Va,  127,  88 
8.  R  295.  L.  R.  A.  19160,  261;  Webster  y. 
Superior  Court,  67  Wash.  87,  120  I^c.  861, 
L.  R.  A.  1916C,  287,  Ann.  Ca&  1018D,  78; 


WolTerton  t.  Telei^ne  Co.,  58  Cola  08,  142 
Pac  166,  Ann.  Cas.  19160,  770;  City  of  St 
Lonls  Public  Service  Com.  (Ma)  207  S.  W. 
790;  Public  Service  Com.  t.  City  of  Helena, 
62  Mont  Sar,  169  Pac.  24;  Xuma  Oas,  Idgbt 
ft  Water  Oa  ▼.  City  of  Tnma  (Aria.)  ITS 
PblC  26. 

9.  Oonnstf  strennoualy  contend  tbat  the 
cases  hm  (dted  are  not  anUtorlty  In  this  case 
by  reason  of  alleged  distinction  between  the 
languags  at  our  CmsUtntlon  and  die  vend- 
Ing  of  constitutional  limitation  of  diarter 
powers  In  those  states.  It  Is  said  that  In 
some  of  Qiese  states  the  words  are,  "not  In 
cfmfllct  with  tbB  Ctmstltution  and  laws  of 
this  Btata"  In  others,  "not  In  ctnifllct  with 
the  Constltutlcm  and  criminal  laws  ot  this 
state."  While  in  the  Colorado  Constitution 
the  limitation  Is  as  to  '^ocal  and  municipal 
matters." 

TbSM  Is  a  distinction  without  a  dltfoenca 
These  limitations  all  have  die  same  meaning 
in  efltoct  and  that  Is  to  Umtt  the  powers  under 
the  charter  to  matters  municipal  In  character 
as  dlsdngulsbed  from  general  or  sovereign 
powwa 

In  none  of  the  dedsbms  we  have  reviewed, 
nor  in  any  of  the  cases  dted  diereln,  la  thrae 
ai^  Intimation  that  rate  and  service  regu- 
lations of  putfllc  uttUtlea  are  matters  of  local 
or  municipal  concern.  But,  on  the  omtrary, 
It  Is  stated  In  all  of  than  diat  this  power 
is  governmental,  and  Is  vested  In  the  state 
In  its  Borerelgn  capadty,  wbidi  complete 
ne^dves  the  Ides  that  it  Is  merely  locaL 

These  authwltles  are  In  hamumy  with  the 
true  spirit  die  "home  nde"  provision  of 
the  Colorado  Conatltntlon.  ?%e  clear  inten- 
tion of  the  amendment  undoubtedly  was  to 
ctmter  upon  die  cities,  coming  widiln  the 
dass  created  by  the  amendment,  the  power 
and  anfhcfflty  to  exercise  conqilete  control 
over  their  local  and  mnnldpal  matters,  nils 
has  been  the  universal  coudosloa  reached 
in  substance  and  In  fact  by  die  (Morado 
dedslona. 

10.  Counsel  for  the  dty  seem  to  r^rd 
the  word  "local"  as  having  some  peculiar 
significance,  and  in  some  manner  enlarging 
upon  the  word  "munidpal."  Why  or  how 
is  not  dear  from  the  argument  If  the  word 
"local"  can  have  any  different  meaning  from 
the  word  "munidpal"  in  this  respect.  It  la  to 
restrict  rather  than  to  enlarge^  for  it  can 
mean  no  more  than  that  the  power  Is  local  to 
the  mnnidpallty  as  distinguished  from  gen- 
eral, as  applied  to  the  stata 

But  In  a  number  ct  cases  before  this  court 
construing  artlde  20  and  the  amendment 
thereto,  this  contention  iias  bem  eqffesdy 
and  uniformly  repudiated. 

Therefwe  to  say  that  the  diarter  powras 
of  the  dty  under  the  Constitution  ^tends  b^ 
yond  its  municipal  afbirs,  except  where  oth- 
erwise e^qireasly  provided.  Is  to  overrule  a 
line  of  cases  of  this  court  with  express  dec- 
larations to  the  contrary,  and  we  are  not  re- 
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Ouired  to  rely  apcm  the  decUoos  from  other 

courts  for  autborlty. 

In  the  case  of  People  v.  Sours,  31  Cola 
369,  74  Pac  167,  102  Am.  St  Rep.  34.  the 
contention  was  that  article  20  was  Invalid 
for  the  reason  that  it  was  a  grant  of  powers 
other  than  municipal  in  their  nature;  that 
is  to  say,  It  was  a  grant  of  powers  general 
and  sovereign  In  character  and  therefore  in 
conflict  with  the  federal  Ckmstltutlon.  This 
is  the  precise  contention  oi  the  dty  In  the 
ease  at  bar.  The  answer  of  the  court  to  that 
contention,  speaking  through  Mr,  Justice 
Stetie,  was: 

"It  Ham  amendment  most  be  fiven  tiiat  con- 
struction, it  cannot  be  sustained.  Bven  by  con- 
stltntfanal  amendment,  the  people  cannot  set 
apart  any  portion  of  the  state  in  sudi  manner 
that  that  portion  of  the  state  shall  be  freed 
from  the  Constitution,  or  delegate  the  making 
of  constitutional  amendments  concerning  it  to 
a  charter  convention,  or  give  to  such  charter 
convention  the  power  to  jireseribe  the  jurisdic- 
tion and  dnties  of  public  officers  with  respect 
to  state  government  as  distinguished  from  mu- 
nicipal, OP  city,  government.  •  •  •  Under 
the  Constitution  of  the  United  States,  the  state 
government  must  be  preserved  thronghout  the 
entire  state;  and  It  can  be  so  preserved  only  by 
having  within  every  political  subdivision  of  the 
state,  such  officers  as  may  be  neeesa&ty  to  per- 
form the  duties  assumed  by  the  state  govern- 
ment,  under  the  general  laws  as  they  now  exist 
or  as  they  may  hereafter  exist. 

"This  distinction  between  the  governmental 
duties  of  public  officers  and  their  municipal 
duties  is  fundamental,  and  thereftne  Is  not 
avoided  or  effected  by  the  consolidation." 

Finally,  construing  the  purpose  of  the 
amendment,  in  its  authorization  to  the  dty 
to  adopt  a  charter  and  ^act  ordinances,  as 
being  limited  to  matters  of  local  and  munic- 
ipal concern  only,  the  court  said: 

"The  amendment  Is  to  be  considered  as  a 
whole,  in  view  of  its  expressed  purpose  of  se- 
curing to  the  people  of  Denver  absolute  free- 
dom from  legislative  interference  in  matters  of 
local  concern ;  and,  so  .considered  and  Interpret- 
ed, we  find  nothing  In  it  subversive  of  the  state 
government^  or  repugnant  to  the  Constitution 
of  tiw  United  States." 

Thla  doctrine  has  In  no  sense  been  modified 
or  abridged,  bnt  has  been  repeatedly  affirmed. 

The  precise  claim  to  soverdgn  and  general 
police  power  upcm  the  part  of  the  cit}  was 
made  In  the  case  <tf  Keefe  Pe<^e,  37  Colo. 
317,  87  Pae.  191.  S  U  B.  A.  (N.  S.)  ISl,  as 
here.  It  was  there  contoided  that  the  state 
statnte  providing  for  an  elgtat-honr  law  was 
DM  ai^)llcable  to  the  dty  and  coonty  of  Den- 
ver, because  aodi  power  of  regulatlmi  bad 
been  coiferred  upon  the  dty  by  article  20. 
Speaking  throngfa  Mr.  Chief  Justice  Oabbert, 
ii  was  held: 

"But  the  munldpality  of  Denver,  though 
created  by  a  eonstitulional  amendment  by  a 
direct  vote  of  the  pe(wl*i  and  having  the  power 
to  frame  Its  own  diartet,  Is  Just  as  mudi  an 


agency  of  the  state,  for  the  pnrp<»e  of  govern- 
ment as  If  it  was  organized  under  a  general  law 
passed  by  the  general  asaembly.  The  mode  of 
its  creation  does  not  change  the  nature  of  Its 
relation  to  the  state.  Like  dtlee  and  towns 
oiganized  under  the  gMieral  statutes,  it  Is  still 
a  part  of  the  state  goTerament.  It  is  as  mndt 
amenable  to  state  control  In  all  matters  of  a 
public,  as  distinguished  from  matters  of  a  locsl, 
character^  as  are  other  monidpalities.  The 
state  still  has  tbe  supreme  power  to  enact  gen- 
eral laws  declaring  what  ahall  be  its  public 
policy,  and  It  can  make  them  applicable  to  the 
dty  of  Denver,  as  well  as  to  all  other  cities  of 
the  state.  This  act,  in  effect,  declares  that  ic 
is  the  public  policy  of  the  state  not  to  permit 
any  officer  or  agent  of  tbe  state,  or  its  munld- 
pallties,  or  any  contractor  thereof,  to  employ 
any  working  man  in  the  prosecution  of  pobUc 
work  for  more  than  eight  hours  a  day,  and  for 
a  violation  of  tbe  statute  a  penalty  is  provided. 
What  the  public  policy  of  tbe  state  is  rests 
with  its  legislative  department.  The  work  of 
building  a  sanitary  sewer  by  a  dty,  in  a  sense, 
is  local,  in  that  it  affects^  primarily,  its  own 
dtisens;  but  it  is  direcUy  connected  with  the 
public  health,  and  la  a  matter  of  concern  and 
great  importance  to  tin  people  of  the  entire 
state." 

In  the  case  of  Speer  v.  People,  52  Colo. 
325,  122  Pac.  768,  speaking  throufl^  Mr.  Jus- 
tice Unsser,  the  court  said: 

**Sectlon  5  of  artlde  120  of  the  Constltntlmi 
expressly  provides  that  'the  dtizens  of  the  dty 
and  county  of  Denver  shall  have  the  exdudve 
power  to  amend  their  charter  or  to  adopt  a 
new  charter,  or  to  adopt  any  measurie  as  herein 
provided.'  The  dtisens  of  this  munldpality, 
so  far  as  concerns  their  local  munidpal  matters, 
have  all  the  powers  of  a  Legislature  with  re- 
spect to  thdr  diarter.  Denver  v.  Hallett,  34 
Colo.  893  [83  Paa  1066] ;  Londmier  v.  City  and 
County  of  Dmver  ^^2  Oolo.  It^  110  Pac.  356." 

In  the  case  of  Hilts  t.  Markey,  82  Colo. 
382, 122  Pac  8M,  the  dty,  nnder  a  like  claim 
to  the  exerdse  of  goieral  and  state  pt^ce 
power  aa  here,  attmpted  to  avfdd  a  levy  of 
tax  under  the  atate  law,  Ity  reason  of  its 
powers  under  article  20.  Speaking  through 
Mr.  Jaatlce  Bailey,  the  court  quoted  and 
approved  the  following  from  the  Cassiday 
case: 

"  'As  matters  now  stand,  there  is  nothing 
whatever  In  artide  20  which  gives  to  tbe  people 
of  the  dty  and  county  of  Donw  power  to 
legislate  upon  anything  whatever,  concerning 
matters  solely  of  state  and  county  governmental 
import,  except  merely  the  designation  of  certain 
agents  to  perform  therda  the  acts  and  duties 
Inddent  thereto.' 

"These  excerpts  from  our  own  decisions  serve 
to  conclusively  diow  that  the  i>eople  of  tbe  city 
and  county  of  Denver  have  no  power  whatever 
to  legislate  In  the  slightest  degree  upon  any 
matter  solely  affecthig  state  and  county  affairsL 
Sudi  bas  been  the  construction  given  artide  20, 
and  none  other  was  poaslbls  if  the  article  was 
to  stand." 

And  farther,  after  quoting  from  tbe  Soars 
Case,  the  court  said: 
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waa  this  original  constnictlon  of  the  pur- 
poee  and  intent  of  article  20,  to  the  «ffect  that 
the  people  of  the  dtj  and  county  of  Denrer  had 
power  to  leflalmte  apm  and  regnlato  matten 
of  local  eonceni  onlyt  that  made  It  poerible  for 
the  coart  to  uphold  &nd  validate  it,  and  tJiia 
construction  has  ever  since  been  ristdly  and 
vigilantly  upheld  and  maintained." 

It  was  said  by  tli«  court  In  People  t.  Pro- 
vost, 55  Colo.  199,  134  Pac.  129,  speaking 
throDgh  Mr.  Chief  Justice  Musser,  and  con- 
■iderlDg  article  20  and  the  home  rule  amend- 
ment: 

"It  has  been  determined  again  and  again  that 
the  8ubJect>matFer  d  article  20  was  home  rule, 
or  the  right  of  self-government  by  Denver  and 
other  municipalities  in  the  state  relating  to 
local  and  municipal  matters.  Secdon  8  of  die 
artide,  as  It  stood  before  home  nie  amend- 
ment^ gave  to  cides  of  the  first  and  second  dass 
in  tUs  state  the  power  to  adopt  charters  and  to 
sown  themselves  In  relation  to  their  local 
and  municipal  matten.** 

In  the  case  of  MaufT  t.  People,  52  Cola 
562,  123  Pac.  101,  speaking  through  Mr. 
Justice  Bailey,  It  was  said: 

"The  distinction  between  the  snhject-matter 
of  this  snit  and  the  matters  involved  in  Den- 
ver V.  Hallett,  34  Colo.  393  [83  Pac.  1066],  end 
Londoner  v.  City  [52  Colo.  15]  119  Pac.  156, 
is  that  in  the  latter  cases  purely  local  mat- 
ters were  uider  consideration,  whfle  hm  the 
matter  Involved  Ig  one  of  puhUc  and  general 
Interest.  ThtA  the  people  of  die  city  and 
cooBty  of  Denver  eannot  legislate  through  their 
diaitar  vpm  the  latter  stabject  is  settled  hy 
all  of  our  deeiriODS.'* 

And  again : 

"Where  the  Ccmstitution  and  general  laws  of 
the  state  have  not  heea,  either  by  direct  pro- 
vision or  necessary  implication,  set  aside,  they 
are  as  much  in  force  in  the  aty  and  county  of 
Denver  as  they  are  in  other  portions  of  the 
state.  The  purpose  of  article  20  was  to  give 
to  the  people  of  the  dty  and  county  of  Den- 
ver exclusive  control  In  matters  of  local  eon- 
een  only.  *  *  *  If  by  ardde  20  it  had  been 
nndertaken  to  free  the  people  of  the  dty  and 
coonty  of  Denver  from  the  state  Constitution, 
from  statute  law,  and  from  the  authority  of  the 
General  Assembly,  respecting  matters  other 
than  those  purely  of  local  concern,  that  ar- 
ticle eonid  not  have  been  upheld." 

And  farther: 

*'The  contention  is  that  the  exclusive  power 
having  been  given  to  the  citizens  of  the  dtj 
and  county  of  Denver,  by  article  20,  to  amend 
their  charter,  or  to  adopt  a  new  charter,  or 
to  adopt  any  measure  as  therein  provided,  the 
power  is  with  the  people  to  provide  for  the 
oondnet  and  control  of  eleetlons  as  they  may 
see  fit.  By  every  decision  of  this  coart,  from 
the  Soars  Case,  supra,  down  to  and  ineludlnr 
the  case  of  Bilts  et  al.  v.  Markey  et  bL,  de- 
cided February  21.  1912,  which  Is  the  last  ex- 
pression upon  this  subject,  it  has  been  held 
that  this  power  extends  to  nothing  except  mat- 
ters of  local  concern.** 


It  is  contended  that  the  Hallett  Case,  34 
Oolo.  899.  83  Pac.  1068,  tends  to  support  the 
cont^tlon  of  the  city  here.  In  the  holding 
that  it  was  the  Intention  of  article  20  to 
confer  upon  the  "people  of  Denver  every 
power  possessed  by  the  Legislature  In  the 
making  of  a  charter  for  Denver."  This  falls 
far  short  of  a  decision  that  the  people  of  the 
state,  when  they  adopted  the  amendment, 
invested  Denver,  or  Intended  to  Invest  It, 
with  police  powers  which  essentially  belong 
to  the  pe<^le  of  the  whole  state.  , 

The  learned  Judge  In  that  case  could  have 
bad  only  in  mind  the  Question  of  the  grant  of 
municipal  powers  only  by  the  Legislature. 

The  sole  contention  was  that  the  building 
of  an  auditorium  was  not  a  municipal  func- 
tion within  the  meaning  of  article  20.  It  was 
not  suggested  that  the  building  of  an  audi- 
torium for  the  city  of  Denver  was  a  state 
function,  or  that  the  whole  people  of  the 
state  could  have  any  possible  Interest  In  It 
It  was  simply  concluded  that  the  dty  might 
construct  an  auditorium  for  the  convenience, 
comfort,  and  pleasure  of  the  pec^le  of  the 
dty,  as  it  Is  well  recognized  it  may  do  In 
case  of  public  parks  and  boulevards;  In 
other  words,  that  it  was  a  manictpal  purpose 

nils  court  has  heretofore  recognized  that 
there  might  he  provisions  In  the  Denver 
charter  In  conflict  with  the  eonsdtutional 
amendment  when  it  said: 

"It  may  be  that  .the  people  of  the  ci^  and 
county  of  Denver  have,  in  some  particalars,  by 
their  charter  provisions,  exceeded  the  grant  of 
power  given  them,  and,  if  so,  those  matters  are 
for  correction  in  proper  proceedings  to  that 
end."  People  r.  Caaaiday,  60  Colo.  60S,  117 
Pac.  85T. 

11.  It  la  Important  in  this  oonnecttcm  to 
consider  the  efFect  and  Importance  of  the 
provision  contained  In  the  amendment  to 
article  20,  providing  for  the  appUcadtm  of 
general  laws  within  the  cities  fvenXSng 
thereunder.  The  provision  is  as  foUowa: 

"The  statotes  of  the  state  of  Colorado,  so 
far  aa  applicable^  shall  eontinne  to  apply  to 
such  ddes  and  towns,  except  in  so  far  aa  su- 
perseded by  die  cbmhen  of  mch  ddes  and 
towns  or  by  ordlnanos  passed  porsuant  to  such 
charters." 

This  language  can  have  but  one  meaning, 
fixed  and  definite — ^tbat  all  statutes  of  a  gen- 
eral nature  shall  have  application  within 
munldpalitles.  It  la  the  predse  converse  of 
the  language  of  the  grant  to  mnnidpalttlea— 
of  powers  limited  to  local  and  munidpal 
matters. 

There  Is  perfect  harmony  between  the  lan- 
guage of  the  grant  and  the  language  of  the 
reservation  of  power.  The  sum  of  the  two 
equals  the  total  of  the  state's  inherent  power, 
in  this  respect 

If  we  are  accurate  In  our  observation,  no 
other  consUtational  grant  of  munidpal  char- 
ter powers  cmtalns  a  similar,  or  any  express 
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TenervtMoa  •  bence  !n  this  Instasoe  Oie  lan- 
guage of  the  leseiratloa  most  be  conddered 
In  an  IntovretaticKi  of  tbe  grant  It  would 
seem  to  be  ccmsonant  with  the  spirit  and  pur- 
pose of  article  20,  which  purpose  we  have 
so  often  declared  was  to  give  to  saGb  cities 
an  powers  of  local  and  manlcipal  concern 
only,  to  assume  that  all  laws  general  In  their 
diaracter  were  Intended  to  be  Inchided  with- 
in the  reservation  above  quoted. 

If,  however.  It  be  contended  that  smne  gen- 
eral laws  were  to  be  Included  and  others  not, 
ttienhow  maywedifferoitlate  between  a  stat- 
ute plainly  of  a  goieral  cbaracter,  and  reg* 
lOatlng  public  utilities^  and  on8  of  tbe  same 
cbaracteTj  otherwise  Invt^vlng  the  public 
peace,  the  public  health,  the  pntdlc  safe^,  or 
the  irabllc  welfiare  generally. 

In  otmslderlng  the  many  laws  of  this  na- 
ture, can  It  be  said  that,  because  some  the 
people  of  the  state  are  domiciled  In  dtles, 
Ui^  are  in  any  case  freed  bom  the  comnuu 
duties  and  obligatltna  of  dtlzens.  to  the 
state,  m  that  they  are  to  be  denied  tbe  eaniU 
protection  of  the  lam. 

By  what  rule  is  the  ooQit  to  determine 
which  of  Qiese  laws,  of  the  charactm  we  are 
cmisldering,  are  to  be  included  In,  or 
cluded  fnKu,  this  provision  of  tiie  article^ 
making  state  statutes  universally  aptAlcableT 
Will  we  not  in  all  such  ccmtroversiea  be  ccmi- 
pelled  by  necessity  to  rely  upon  the  rule  that, 
if  the  exerdee  ot  a  general  police  power  of 
the  state  has  been  cmferred  upon  munid* 
palltles.  It  must  so  appear  by  epedflc  and  un- 
mistakable declaration  of  the  Intent  to  do  ao, 
to  be  found  in  the  grant  itself  7 

12.  There  Is  another  all-compelling  reason 
why  the  c<mtentlon  of  the  dty  cannot  b« 
sustained.  It  Is  Insisted  that,  by  the  mere 
use  of  the  term  "local  and  municipal,'*  it 
was  Intended  the  Inherent  p<^ce  power  of 
the  state  claimed,  now  rests  wltUn  the  mn- 
uid^ality,  and  tberefm  tbe  court  liioald  so 
CMiBtrue  It. 

It  Is  provided  sectloD  8  of  the  Consti- 
tution, article  15,  that— 

"Tb»  right  of  eminent  dMuin  shall  never 
be  abridged,  nor  so  coostmed  as  to  prevent 
the  General  Assembly  from  taUug  tbe  property 
and  franchiees  of  incorporated  companies  and 
sobjectlng  tbem  to  public  nse,  tbe  same  as  the 
property  ot  individuals;  and  tbe  police  power 
of  the  state  sball  never  be  abridged  or  so  con- 
Btmed  BB  to  permit  corporationa  to  conduct 
tbfnr  busineaa  In  sticb  nuumer  as  to  infringe 
the  equal  rights  of  individosls  or  tbe  gmex&L 
weU-bfing  of  the  stats." 

Tt  rannot  be  said  that  this  iwavidon  was 
repealed  or  In  any  wise  affected  by  article  20 
Including  the  amendment  to  sectimi  6  thereof. 
It  Is  a  bulwark  too  sacred  to  oQr  llbertieB  to 
permit  of  such  a  contention. 

"The  police  power  of  tbe  state  shall  never 
be  atwidged."  This  seems  in  itself  Impera- 
tive and  controlling,  but  tbe  framers  of  the 
instrument  were  vigilant  and  Oiey  added  "or 


so  constraed.**  Bencob  botti  the  Leglslaturo 
and  the  courts  were  expressly  prohibited 
from  Invading  this  reserved  power,  ^tixer  by 
legislative  act  or  by  Judicial  cmstmctloc 

The  contention  that  each  city  operating 
under  the  amendment  may  regulate  public 
ntllltlea  operating  within  its  borders  must 
apply  to  aU  alike.  It  foUows  that,  If  it  ap- 
plies to  tel^>lu»kes;  it  likewise  aivlles  to  rail- 
roads. In  case  ct  these  utilities  one  comi»ny 
may  operate  in  all  mnnidpalitles  and  through- 
out the  state. 

It  also  follows  that  the  one  utility  may 
be  regulated  by  as  many  powers  as  Qiere  are 
dtles  of  tbe  spedfled  dass  within  the  state, 
and  by  the  commission  aa  to  all  terrltoiy 
outside  the  dtira.  Badi  dty  may  fix  a  differ- 
ent rate;  tbe  commlsBlon  may  ilx  a  differ- 
ent rate  fran  elthn  dty,  txa  the  some  utility 
and  tm  like  aerylca; 

Can  It  be  dwiled  that  sndi  a  sdwme  would 
not  infringe  the  equal  rights  of  dtlzens  of 
the  state,  or  the  well-being  of  the  state. 
It  would  not  only  permit  the  corporations  to 
do  this,  but  would  ocHnpd  Uum  to  do  so* 
regardless  of  tbe  necessary  discrimination 
between  dtlzens  of  Urn  state  as  to  rates  to 
be  charged  and  regulations  to  be  observed. 
It  would  require  the  d^dency  of  income 
from  ooe  dty  to  be  sunilied.  by  overdiarge 
In  other  dtiea,  or  by  the  body  of  the  state, 
outside  the  dtles;  for  the  Constitntlai,  as 
construed  by  the  courts,  guarantees  the  rea- 
sonable espeose  <tf  operaticm,  and  a  reason- 
aMe  return  on  the  Investment  in  public  utUl* 
ties  In  the  matter  of  fixing  the  rates  to  be 
charged.  The  logical  result  ot  sudi  a  plan  is 
cfmfnslon,  chaos,  and  injustice. 

OoDs truing  a  like  provision  of  the  Con- 
stltutlou.  It  was  said  by  the  Suineme  Court 
of  the  state  of  Missouri: 

By  the  language  of  section  8,  art.  15,  "the 
Legislature  would  be  powerless  to  enact  a 
valid  law  by  the  terms  of  which  the  right  of 
tbe  Btate  In  the  eierci»e  of  Ita  Bovereign  police 
power  in  the  fixing  of  reasonable  rates  Cor  pub- 
lic servicea  could  be  limited  or  abridged."  State 
ex  rel.  City  of  Sedolia  v.  Public  Service  Com.r 
275  Mo.  201,  204  S.  W.  407. 

But  while  ttie  Legislature  Is  thus  power- 
leas,  it  is  not  powertess  to  enact  a  valid 
general  and  unlftmn  law  asertlng  the  police 
power  of  the  states  In  the  particulars  just 
mentioned,  since  thae  is  no  pnAiUdtlon 
against  this  in  the  Constitntion.  Manff  v. 
Pe<9]e,  supra. 

To  adopt  the  contention  of  flie  dty  in  this 
case  would  be  to  dedde  that  the  people  of 
the  state  at  large,  by  Inference  merely,  tbere 
being  no  express  grant,  have  abdicated  vrerj 
inherent  pcUce  powtt  of  the  state  and  sur- 
rendered It  to  hmne  rule  dtles.  It  would 
not  only  be  the  announcement  at  a  prindple 
universally  r^udlated  by  all  courts,  but  one, 
the  tendracy  of  wtOcb  would  be  to  destroy 
our  wh(de  adieme  of  conatltatlmal  govern* 
ment. 
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My  view  of  the  matter  Is  tbst  tbo  peoide 
of  the  state  bave  given  to  borne  role  cities 
the  right  of  local  self-governmeat,  with  all  the 
incidental  powers,  IndudlDg  foil  control  and 
snperTlBlon  of  their  local  and  manicipal  mat- 
ters, hot  that,  the  regulation  of  public  ntlli< 
ties  not  being  a  local  or  manicipal  matter, 
tbat  power  has  been  reserved  by  the  state, 
and  has  been  cimferred  excloslTdiy  upon  the 
Public  Utilities  Commisrion. 

In  sum  and  in  sabstance,  the  question  here 
is:  There  is  no  language  In  artide  20,  nor 
in  the  am^dment  tberetc^  tbat  expresses 
the  intent  upon  ttu  part  of  tbe  state  to  grant 
the  cranpolsory  rate^making  power  of  the 
state  to  the  dties  inTolved.  We  are  asked 
to  write  such  a  grant  of  power  into  the 
OonstltntltHi  hf  ctHistmction ;  diat  Is  to  say, 
we  must  Interpret  the  term,  "local  and  mnnic- 
Ival  imwers,**  to  Include  snd  Intend,  "sover^ 
elgn  and  general  powers,"  as  wdl.  This  I 
cannot  do. 

18.  I  recapitulate  the  points  of  law  ap- 
plicable to  this  <»B^  ea(A  one  abundanUy 
snpportkl  Igr  an  undivided  Judidal  oidnion  In 
this  cotmtry,  as  f<fllows:  <1)  Tbe  Public 
Utilities  Act  does,  and  was  intended  to,  con- 
fer CTclusiTe  jurisdiction  upon  the  Utilities 
Gmumission  for  tbe  regulatl(m  of  all  puUic 
utilities  in  this  state  Including  those  (^rat 
Ing  In  all  dties.  ^  In  order  to  sustain  the 
contentlm  ci  the  city,  we  must  bold  tbe  act 
Told,  In  so  tar  as  It  applies  to  all  cities  op- 
erating under  article  20  of  the  Olmstltiiticm. 
0)  Xn  order  to  do  this,  we  must  find  the  act 
to  be  in  conflict  with  that  provision  (d  that 
article  at  tbe  Constitution  beyond  a  reason- 
able dotibt.  (4)  The  universal  rale  of  law  Is 
that  practical  contemporaneous  construction 
by  the  l(«ldative  branch  of  tbe  government 
is  to  be  given  great  weight  in  our  considera- 
tion of  the  Questioa  Involved.  It  is  a 
rule  of  law  affirmed  by  all  courts  that  the 
powOT  of  compulsory  rate  regulation  Is  a 
sovereign  and  general  police  power,  inherent 
in  BoTorelgnty,  as  distinguished  from  mu- 
nicipal powers  resting  solely  on  Uie  express 
grant  of  sovereignty.  {St  It  Is  a  rule  of  law, 
affirmed  by  nnlversal  Judicial  <vlnion  covers 
Ing  tbe  whole  period  government,  that  this 
sovereign  power  cannot  be  conferrefl  except 
by  language  clear  and  unmistakable,  and 
that  such  a  grant  of  power,  eltherto  a  munici- 
pality or  othOTWlse,  may  never  be  inferred. 
(7)  Repeated  decisions  of  this  court  have  de- 
clared In  unmistakable  language  that  tbe 
powers  cmferred  by  article  20  were  limited 
to  those  of  munl(dpal  concern  <mly.  That 
thwefore,  by  tbe  express  terms  of  article  20, 
and  by  the  force  of  sudi  dedsions,  any  power 
assumed  under  the  charter  of  the  city,  sover- 
eign or  genoal  In  its  nature,  as  dlstlngaisbed 
from  a  power  local  or  municipal  In  charac- 
ter, is  void  as  being  In  conillet  with  the 
grant,  and  for  such  reason  was  not  and  oonld 
not  be  ratified.  (0)  That  Ibe  contcaatTtHi  of 
tbe  dty  is  repugnant  to  a  cardinal  principle 
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In  constltutlwial  govemm«it.  In  tbat  Its  effect 
is  to  deny  a  rcsmUican  form  of  government 

We  know  of  no  re^ctable  Judicial  au- 
thority, state  or  federal,  considering  tbe  pre- 
cise qnestl(m,  wbldi  expresses  a  contrary 
view  to  any  one  of  the  foregi^g  principles 
of  tbe  law. 

14.  The  issue  here  Involves  a  great  public 
questicai.  It  Is  solely  between  the  people  of 
the  state  on  the  one  hand,  and  tbe  people  of 
ttie  dty  mx  the  other.  No  particular  public 
utility  is  involved.  No  question  of  merit  af- 
fecting tbe  rights  or  Inter^ts  of  any  cne 
public  utlli^  is  to  be  or  can  be  determined 
In  this  proceeding,  Tbe  dty  has  elected  to 
renounce  Its  ri^it  of  re^ew,  by  the  Supreme 
Court,  of  the  merits  of  the  cause,  decided  by 
tbe  c<Hnml88loa  In  tba  case  of  tba  utility, 
whweln  and  mit  of  whidi  this  oertlfled  ques- 
tion aroe^  by  dedlnlng  to  anteal  from  the 
dedsion  against  It. 

No  great  public  qnestloD  should  be  pra^ 
mltted  by  the  court  to  ramain  obscure  in  the 
public  mind. 

It  Is  a  law  oaacted  by  tbe  constitutional 
lawmaking  power  at  tbe  state  we  are  otm- 
slderlng.  It  la  the  puUle  almie,  both  of  the 
dty  and  state,  whose  vital  Interests  are  di- 
rectly affected,  and  this  public  has  a  right 
to  understand  the  pdlcy  and  prlndple  of 
tbe  lav  ta  questlonf  In  order  that  they  may 
the  better  understand  the  conatrdction  whidi 
the  court  must  i^ace  upon  It. 

Public  utllUy  regulation  was  tbe  conception 
of  tbe  puUlc  mind.  Its  purpose  was  to  curb, 
and,  if  possiUe,  iKrevent  injustice  In  tbe  mat- 
ter of  public  service,  rendered  by  private  in- 
terests, always  loatb  to  recognize  tbe  moral 
and  l^al  rights  ut  tbe  C(»nmunity  in  such 
matters.  All  pubUc  r^ulation  Is  therefore 
compulsory  In  diarader. 

No  court  has  yet  ever  held  that  sudi  com- 
pulsory power  rMted  in  any  subdivision  of 
tbe  state,  excq;>t  under  spedflc  grant  by  tbe 
state.  But  all  courts  have  held,  on  the  con- 
trary, tbat  such  power  Is  Inherent  In  sover- 
eignty. 

The  history  of  rate  r^inlatlon  Is  replete 
wltb  failures  to  accomplish  the  purpose.  The 
earlier  attempts  to  regulate  were  by  state 
statutes,  and  applied  ptindpally  to  railroads. 
These  statutes  fixed  maximum  rates  to  be 
charged.  Tbese  were  of  necessity  bat  tbe 
arbitrary  dedaratltms  ot  the  lawmaking  pow- 
er."  They  were  without  hearing  or  deter- 
mination as  to  merit  or  the  rights  of  tbe  pri- 
vate or  public  Interests  involved. 

Therefore  such  rate  regulation  was  tinlver* 
sally  held  by  tbe  courte  to  be  subject  to  cm- 
slderatlon  and  determinatloii  1^  tb«n  as  to 
whether  or  not  they  were  nnreasonaUe  or 
confiscatory  in  the  particular  instence.  Tbe 
federal  courts  thus  assumed  Jurisdiction  in 
sudi  cases  goierally,  and  at  least  tonporarily 
enjdned  enforcement,  in  order  to  determine 
whetber  ot  not  the -rate  so  arbitrarily  fixed 
was  bdiiblted  by  that  provlslcm  of  the  federal 
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Constttutloii  which  provides  that  no  iwrson 
shall  be  deprived  of  bis  life,  liberty,  or  prop- 
erty, without  doe  process  of  law. 

This  practice  became  snbstantlally  univer- 
sal, and  the  advocates  of  pnUlc  regulation 
despaired  of  thp  accompUsbmeait  of  tbelr  pur- 
pose. Finally,  there  was  evolved  the  plan, 
incorporated  Into  the  Texas  railroad  law, 
tlie  Interstate  Conunerce  Commission  law, 
aud  into  all  railroad  and  public  utill^  laws. 
This  was  by  the  creation  of  a  commissiott, 
with  delegated  legislatire  powers  to  estab- 
lish rates  to  be  charged,  and  other  regula- 
tions to  be  observed  by  public  utUlttes,  upon 
full  hearing  of  the  facts  in  each  case,  and 
under  the  law  controlling,  wlQi  rli^t  of  re- 
view by  ^ther  party  to  tba  courts  of  last 
resort,  elfiier  state  or  federaL 

This  seons  to  have  overcome  In  a  large  de- 
gree the  theretofore  Insurmountable  objec- 
tion to  arbitrary  regulation,  by  legislative 
acts. 

That  the  sova«Ign  state  should  create  a 
duly  empowered  tribunal  to  hear  and  deter- 
mine the  merits  of  each  controversy,  and  that 
such  hearing  and  determination  m^t  be  re- 
viewed by  the  court  of  last  resort  in  the  state, 
Tvas  believed  to  eatisl^  the  constitutional 
guaranty  of  due  process  of  law.  This  now  Is 
the  state  of  the  Colorado  law,  and,  whether 
effective  or  not,  it  seems  to  represent  at  this 
time  the  best  thought  of  economists,  public- 
spirited  men,  and  legislative  authority  of  the 
country  on  that  subject  That  this  plan  of 
public  utility  regulatiw  has  largely  succeed- 
ed in  Hie  accomplishment  of  its  poquse  must 
be  conceded.  But  that  it  has  fidled  ta  many 
instances  Is  equally  apparent. 

In  the  administration  of  this  character  of 
law,  as  In  case  of  any  other  law,  the  Greek 
maxim,  that  no  law  Is  better  or  more  efficient 
than  those  chosen  to  administer  it,  finds  am- 
ple exemplification.  It  largely  depends  on 
the  personnel  of  commissions,  and  of  courts 
who  administer  and  construe  it,  as  to  the  de- 
gree of  right  and  Justice  which  Is  to  obtain. 

But  If  the  contention  of  the  dty  could  be 
sustained  under  the  law,  and  if  the  city  by 
ordinance  enacted  by  the  city  council,  or  by 
direct  vote  of  the  people,  was  to  fix  an  arbi- 
trary rate  to  be  charged  for  service  by  any 
public  utility,  then  clearly  It  would  be  sub- 
ject to  be  enjoined  in  the  federal  courts,  and 
the  question  of  its  reasonableness,  or  whether 
or  not  it  Is  confiscatory,  determined  and  final- 
ly, determined,  by  such  courts. 

It  will  thus  appear  that  to  sustain  the  con- 
tention of  the  dty,  even  though  the  law  so 
permitted,  would  be,  as  a  matter  of  public 
policy,  a  step  bacliward  In  the  progress  of 
rate  regulation  for  30  years. 

This  is  illustrated  by  the  case  of  Denver 
Union  Water  Co.  v.  City  and  County  of  Den- 
ver, U.  S.  Suprwne  Court,  240  U.  S.  178,  88 
Sup.  Ct  278.  62  U  Ed.  where,  aa  late  as 
1916,  the  dty  adopted  an  ordinance  fixing  the 
rates  to  be  charged  by  the  water  company. 


and  which  rates  were  held  to  be  onrenscinable 
and  confiscatory,  and  were  accordingly  per- 
petually enjoined.  Can  the  city  expect  any 
other  procedure  In  any  otb^r  attempted  regu- 
lation by  the  enactment  of  an  ordinance? 
And  this  was  a  case  in  which  the  frandiise  of 
the  company  had  expired. 

Can  It  be  said  that  the  people  of  the  state, 
including  the  cities,  without  some  sort  of  ei- 
pressloh,  either  In  the  Constitution  or  stet- 
utes,  to  that  effect.  Intended  or  desired  to  re- 
turn to  that  hopeless  and  helpless  state  in 
this  regard.  If  so,  It  Is  within  their  power  to 
write  such  an  Intent  In  plain  language  Into 
tbelr  organic  law.  It  Is  not  within  the  prov- 
ince of  a  court  to  so  write  tt  Ua  them. 

GABRIGUES.  G.  J.,  and  BAILET,  J.,  eon- 
cnr  in  fbe  dissenting  opinion. 

On  Appllcatltm  for  Bdiearlng. 

BAIUBY,  J.  While  fully  concurring  In  the 
dissenting  opinion  of  Mr.  Justice  SCOTT, 
there  are  additional  reasons  why  I  cannot 
agree  to  the  opinions  of  the  majority,  and 
why  a  rehearing  should  be  allowed. 

It  has  been  urged  by  the  respondents,  es- 
pedally  by  the  Telephone  Company,  that  sec- 
tion 280  of  the  Charter  of  the  City  and  Coun- 
ty of  Denver  Is  invalid  because  In  conflict 
with  the  due  process  and  equal  protection 
dause  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  and  that  to 
construe  Artlde  20  of  the  State  Constitution 
as  amended  so  as  to  vest  in  the  City  and 
County  of  Denver  the  Jurisdiction  to  regulate 
the  business  and  rates  of  the  resiMndent  Td&- 
phone  Company,  thus  depriving  the  Utilities 
Commission  of  that  Jurisdiction,  is  to  bring 
the  Artlde  in  question  into  conflict  with  the 
due  process  dause  of  the  Fourteenth  Amend- 
ment above  mentioned. 

These  contentions  seem,  for  the  following 
reasons,  to  be  well  taken: 

1.  Section  280  of  the  Charter  of  the  City 
and  Coun^  of  Denvw  reads  as  follows: 

"All  power  to  regulate  die  chaises  for  serv- 
ices by  public  utility  corporations,  is  hereby 
reserved  to  the  people,  to  be  exerdud  by  them 
in  the  mauier  herein  provided  for  initiating  an 
ordinaoe^"  Munidpal  Code  1917»  City  and 
County  of  Denver,  p.  146. 

The  manner  of  initiating  an  ordinance  is 
prescribed  by  section  278  of  said  diarter, 
which  reads: 

"Any  proposed  ordinance  may  be  submitted 
to  the  council  by  petition  therefor  of  qualified 
electors  equal  in  number  to  at  least  five  per 
cent,  of  die  last  preceding  vote  for  mayor,  and 
such  proposed  ordinanee  shall  be  passed  wlth- 
ont  alteration  by  the  oouncH,  and  If  vetoed  by 
the  mayor  diall  be  passed  over  his  veto,  within 
thirty  days  after  such  petition  is  filed,  or  the 
council  shall  refer  such  proposed  ordinance  to 
the  Qualified  electors  at  the  next  municipal 
election  held  not  less  than  sixtr  days  after  such 
petition  is  filed.  If  such  petition  ctutain  a  re> 
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qnest  for  a  qpeolal  election  tend  U  wlgaeA  by 
qnaUfied  electors  equal  in  number  to  at  least 
fifteen  per  cent  of  the  last  preceding  vote  for 
mayor,  the  ordinance  thereby  propoaed  shall 
be  pBBsed  by  the  council  withont  amendment  or 
change,  and  if  vetoed  by  the  mayor,  ehall  be 
passed  over  his  veto,  within  thirt?  days  after 
aneh  petition  is  filed,  or  the  conncil  shall  re- 
fer  such  proposed  ordinance  to  tbe  qnalified 
dectors  at  a  special  election  which  shall  be 
called  within  thirty  da7«,  and  held  not  leas  than 
sixty,  nor  more  than  ninety  days  after  such 
petition  fi  filed,  nnleas  a  general  or  special 
deetion  is  held  within  aaid  period  of  time,  in 
which  case  such  proposed  ordinance  shall  be 
submitted  to  a  vote  at  such  election.  The  coun- 
cil shall  cause  such  proposed  ordinance  to  be 
published  in  some  daily  newspaper  of  general 
circulation  once  each  week  until  such  election 
is  held.  No  ordinance  adopted  by  vote  of  the 
people  shall  be  repealed  or  amended  by  the 
council.  Any  providon  of  Hie  charter  in  con- 
fiict  herewith  la  hneby  repealed."  Monidpal 
Code  1917,  City  and  County  of  Denver,  p.  142. 

It  la  demonstrated  that  tbe  method  of  rate 
regulation  thus  prescribed  precludes  the  pos- 
^billty  of  any  hearing  as  the  basis  of  regula- 
tion. Mo  presumption  may  be  Indulged  in 
favor  of  the  Initiated  ordinance  relied  upon 
by  petitioner,  nor  in  favor  of  any  other  Initi- 
ated ordinance  enacted  in  pursnance  of  the 
section  of  the  charter,  because  the  court  Judi- 
cially knows  that  there  could  have  been  no 
bearing  of,  or  consideration  given  to,  the  facts 
npon  which  rate  regulation,  to  be  valid,  must 
alwaya  be  based.  Moreover,  tbe  charter  pro- 
vides a  method  by  which  telephone  users  may 
ftpply  for  a  change  in  rates,  but  affords  no 
method  by  which  tbe  Telephone  Company 
may  make  such  application.  These  sections 
of  the  charter  manifestly  deny  the  Telephone 
Company  due  process  of  law  and  tbe  equal 
protection  of  tbe  law.  In  violation  of  tbe 
Fourteenth  Amendment.  Tbe  majority  opin- 
ion^ In  denying  tbe  Jurisdiction  of  the  Utili- 
ties Gommisaion  to  regulate  the  rates  of  tbe 
respondent  company,  necessarily  and  inevita- 
bly enforce  against  the  Telephone  Company 
these  invalid  charter  amendments. 

2.  Article  20  as  amended  is  so  construed  by 
tbe  majority  opinions  as  to  parcel  out  the 
Telephone  Company,  a  state-wide  utility,  and 
Its  property,  among  aa  many  Independent 
citlee  as  there  are  in  tbe  State  of  Colorado 
havlcv  a  population  of  2,000  Inhabitants,  with 
tbe  power  In  each  city  to  regulate  the  busi- 
ness and  rates  of  tbe  company  within  Its  own 
borders,  but  necessarily  without  relation  to 
the  effect  of  such  relation  upon  tbe  general 
service  in  other  parts  of  tbe  State,  and  of 
course  without  relation  to  tbe  effect  of  such 
regulation  upon  tbe  entire  business  or  proif- 
erty  of  tbe  company  within  the  State. 

There  iB  no  support  In  our  State  CSonstltu- 
tlon  for  snch  constructlott,  and  such  construc- 
tion brings  tbe  Article  into  direct  conflict 
with  the  due-process  clause  of  tbe  Conatitu- 


ttim  of  tlie  United  States,  and  tbe  enforce- 
ment of  that  construction,  necessitated  by  the 
majority  opinions,  clearly  denies  to  tbe  Tele- 
phone Cmnpany  due  process  of  law. 

Tbe  several  opinions  of  tbe  majority,  so  far 
as  tbey  relate  to  tbe  particular  matters  here- 
in dlscnssed,  although  tbey  do  not  preaent  tbe 
same  line  of  reasoning,  have  predsely  tbe 
same  ^ect,  because  tbey  permit  tbe  dty  to 
arbitrarily  fix  rates  for  the  Telc^bone  Com- 
pany, without  the  possiUllty  of  a  hearing, 
and  so  plainly  deny  to  it  due  process  of  law. 

From  each  of  these  opinions,  therefbTe^  I 
must  dissent,  as  well  for  tbe  reasons  so  clear- 
ly and  fully  discussed  by  Mr.  Justice  SCOTT, 
as  ft>r  the  addltionsl  ones  hereby  suggested, 
and  likewise  from  tbe  ruling  of  tbe  majority 
In  denying  a  rehearing  in  tbe  case. 

I  am  authorized  to  state  that  Mr.  Chief 
Justice  GABRIOUES  and  Mr.  Justice  SCOTT 
concur  In  this  dissent. 


m  Idaho,  4SS) 

WROTJGHT  IBON  RANGE  CO.  v.  RICH. 
(Snpreme  Court  of  Idaho.    Oct.  9,  1919.) 

1.  Sales  «=»469— CoNTaAcr  one  or  condi- 
tional BAU,  FBOPEBTT  BEKAININO  IN  BKLL- 
■B  UNTIL  DSUVIBT. 

Each  d  06  persons  ordered  a  range  from 
the  manufacturer,  and  in  payment  tor  it  gave 
a  promissory  note,  in  which  was  expressed  the 
conditicm  that  it  should  be  void  only  In  caae  of 
refusal  to  make  debvery.  The  transactions  were 
conditional  sales,  and  the  ranges  remained  the 
proper^  of  the  manufacturer  ontil  the  deUveries 
were  made^ 

2.  COUCBBCB  «=»8S— PbOPEBTT  TAZABLB  AR- 
BS DELIVEBT  rSOlC  ANOTHBB  RA1K  UNDXB 
OONOITIONAL  SAUE  OOKTBAOT. 

Property  wbidi  baa  been  shipped  from  one 
state  into  another,  has  reached  its  destination, 
and  has  been  unloaded  from  the  car  preparatory 
to  being  delivered  pursuant  to  a  conditional  sale 
contract,  is  no  longer  in  interstate  commerce, 
but  is  a  part  of  the  mass  of  taxable  property 
within  the  state  of  Its  destinatioB, 

Appeal  from  District  Court,  Bingham 
County ;  F.  J.  Gowen,  Judge. 

Action  by  the  Wrought  Irc«i  Range  Com- 
pany against  Heber  C.  C.  Rich  to  recover  a 
tax  paid  under  protest.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

HansbrouSh  A  Gagon,  of  Blackfoot,  tot  ap- 
pellant. 

Roy  Ij.  Black.  Atty.  Gen.,  Alfred  F.  Stone, 
Asst.  Atty.  Gen.,  T.  A.  Walters,  former  Atty. 
Gen.,  J.  P.  Pope,  AssL  Atty.  Gen.,  and  Ralph 
W.  Adair,  of  Blackfoot,  for  respondent. 

MORGAN,  O.  J.  Appelant,  a  corporation 
engaged  at  St  Loula,  Ma,  In  manufacturing 
ranges  and  in  seUlug  them  throughout  the 
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cotmtry,  conslKned  to  itself  at  Blackfoot,  In 
Bingham  county,  a  carload,  cooBlstlng  of  66 
ranges  and  fixtures,  which  were  not  marked 
In  any  way  whereby  they  might  be  wverally 
described  or  distinguished  one  from  another. 
Prior  to  making  the  shipment,  an  agent  of 
appellant  had  taken  orders  from  resldaite  of 
Blng^iam  county  for  each  of  the  ranges  and 
bad  taken  promissory  note»  in  payment 
therefor,  each  of  which  contained  the  follow- 
ing prOTlslon: 

"This  note  la  given  tor  one  'Home  Comfort^ 
range.  No.  ,  wbidi  ■  thia  day  purchas- 
ed from  said  Wrought  Iron  Bange  Company,  to 

be  delivered  at   premises  within  60  days 

from  this  date.  This  note  to  be  Toid  only  uiwn 
the  condition  that  said  Wrought  Iron  Bange 
Company  refuBes  to  deliver  the  said  *Home 
Comfort"  range  as  above  wedfled,  and  for  no 
other  cause  whatever." 

When  Hie  car  arrived  at  Blackfoot,  appel- 
lant's agent  unloaded  the  ranges  and  placed 
them  in  a  war^ouse,  where  they  were  set 
up  preparatory  to  bedng  delivered  to  those 
who  had  ordered  them.  Before  delivery,  re- 
spondent, who  was  assessor  of  Bingham 
county,  levied  on  assessment  upon  the  ranges 
for  purposes  of  taxation.  The  tax  was  paid 
by  appellant  under  protest,  and  this  action 
was  commenced  to  recover  the  amount  so 
paid.  Judgment  was  for  defendant,  and  the 
case  is  here  on  apiwaL. 

Appellant  contends  the  assessment  was 
illegal  and  void,  first,  because  the  ranges  had 
been  sold  to  divers  persons  In  Bingham  coun- 
ty, and  at  the  date  of  assessment  were  not 
its  property;  second,  because  the  property 
assessed  was  at  the  time  In  transit,  and  that 
the  attempt  to  collect  the  tax  was  and  is  an 
Interference  with  Interstate  commerce,  and 
violative  of  the  right  of  Congress  to  regulate 
commerce  among  the  states. 

[1]  These  contentions  are  not  well  founded 
in  foot  The  sales  were  not  absolute;  they 
were  condltlonaL  Appellant  was  not  bound 
to  make  deliveries  of  the  ranges,  and  the 
notes  were  to  be  void  if  deliveries  were  not 
made.  Ndther  of  the  purchasers  had  been 
sold  a  apecifled  piece  of  property,  but  the  or- 
der of  each  of  them  could  be  filled  by  the  de- 
livery of  any  range  In  the  carload  lot  If 
appellant  made  deliveries,  as  specified  In  the 
notes,  the  sales  would  be  complete,  and  the 
obligations  to  pay  would  be  absolute.  Until 
that  was  done  the  sales  were  Incomplete,  the 
obligations  were  conditional,  and  the  ranges 
were  the  property  of  appellant. 

It]  At  the  time  the  assessment  was  made 
the  Interstate  shipment  had  been  completed; 
the  goods  were  no  longer  in  interstate  com- 
merce, but  had  become  a  part  of  the  mass  of 
taxable  property  within  the  state  of  Idaho. 
Parks  Bros.  &  Co.  v,  Nez  Perce  County,  13 
Idaho,  298,  89  Pac.  949, 121  Am.  St  Bep.  261, 
12  Ann.  Cas.  1113;  Woodruff  r.  Parhan,  8 


WaU.  123. 19  L.  Ed.  382;  Brown  t.  Honaton, 
114  n.  S.  622,  6  Sup.  Ct  1091,  29  Um,  257; 
American  Steel  &  Wire  Go.  v.  Speed.  192  U. 
S.  800,  24  Sup.  Ct  366,  48  L.  Ed.  S38. 

The  Judgment  U  affirmed.  Gostt  arc 
awarded  to  respondent. 

BIGD  and  BUDGE,  JJ,,  concnz; 


(108  V&ih.  3<7) 

TATDH  T.  HARSH  MINES  GONSOLIDAT- 
BD.  (No.  16204.) 

(Supreme  Coart  of  Washington.   Oct  1,  1919.) 

1.  Maoteb  asd  bib V ant  «s»179— Injukt  to 

EMPLOTfi  NOT  CAUSED  BT  ACT  OF  MASTEB. 

Where  a  blacksmith  and  his  helper  agreed  as 
to  method  by  which  they  would  work  together 
in  sharpening  steel,  injury  to  blacksmith  while 
punning  plan  agreed  upon,  was  not  eansed  by 
an  **aet  or  omission  of  any  person  In  the  service 
or  employment  of  the  master  or  employer,  done 
or  made  in  obedience  to  the  rules  and  regula- 
tions or  by-laws  of  the  master"  within  Employ- 
era'  Uability  Act  Idaho,  {  1,  subd.  8.  making 
employer  Uable  for  Injury  eo  caoaed. 

2.  Statutes  ^S9228— Fuircnoir  of  "pbovi- 

BO"  IB  TO  BBBTBAIH  DECUBinO  PABT  OV  ACT. 

Tixe  function  of  a  "proviso"  attadied  to  a 
statute  is  a  restraint  upon,  an  exertion,  to,  or 
a  modification  of,  something  which  appears  in 
the  declaring  part  of  the  act 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Srales,  Proviso.] 

3.  MaBIVB  and  SBlTAnT  «=»220(6)  —  Em- 
PLOTft  ASSUlCINa  BISK  OF  IIVOOUPBTEKT 
HEIiPEB. 

A  blacksmith  who  continued  In  his  employ- 
ment Bsaumed  the  risk  incident  to  the  reckless- 
ness and  incompetency  of  his  helper,  though  he 
had  complained  to  employer,  where  he  had  not 
made  known  to  employer  that  he  was  unwilling 
to  continue  In  the  emptoyment  if  hdper  was  not 
removed. 

4.  Evidence  <t=s>80(2)— I/AW  or  otheb  sTAnc 

PKBBCICABLT  THAT  OF  STATE  OF  FOBUM. 

In  employes  action  In  Washington  for  inju- 
ries received  in  Idaho,  it  will  be  assumed.  In  ab- 
sence of  evidence  as  to  the  law  of  Idaho,  that 
the  law  of  Idaho  on  assumption  of  risk  is  the 
same  as  the  common  law  In  flw  state  of  Wadi- 
ington. 

Department  1, 

Appeal  from  Superior  Court,  Spokane 
County;  B.  M.  Webster,  Judge. 

Action  by  R.  B.  Tatnm  against  the  Marsh 
Mines  ConsolidBted.  Judgment  tm  plaintiff, 
and  defradant  ajqwals.  Reversed  and  re- 
manded, with  instructions. 

Carl  Ultes.  Jr..  of  Spokane^  for  appellant 
Post.  RuBB^  A  Higgina,  of  Sp<Aane,  for 
respondent 
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MAIN,  J.  Thl8  action  was  InsUtnted  to  re- 
cover damages  for  personal  Injuries  claimed 
to  have  been  caused  by  ne^lgence  cliai^^ble 
to  tbe  defendant  Tbe  cause  was  tried  to  the 
court  and  a  Jary  and  resulted  In  a  rerdlct  in 
faTor  of  tlie  plaintiff.  At  tbe  concloslon  of 
plalntUTa  case  in  chief,  the  defendant  chal- 
lenged the  suffldency  thereof  and  requested 
the  court  to  enter  a  Judgment  in  Its  favor. 
This  motion  was  overruled  and  was  repeated 
at  the  end  of  all  of  the  evidence  with  a  like 
result  After  the  verdict  was  rendered,  the 
defendant  moved  for  Judgment  notwithstand- 
ing the  verdict  and  in  the  alternative  for  a 
new  trial.  The  motion  for  Judgment  notwith- 
standing tbe  verdict  was  overruled.  The  mo- 
tion for  a  new  trial  was  overruled  upon  the 
condition  that  the  plalntifT  should  elect  to  re- 
mit from  the  verdict  the  sum  of  ^2,600.  The 
election  being  made,  Judgment  was  entered  on 
the  verdict  for  the  reduced  amount,  from 
which  Judgment  the  defendant  appeals. 

The  appellant  is  a  ctuporatlon  and,  at  the 
time  of  the  injury  fbr  which  recovwy  is 
sou^t  in  this  action,  was  operating  a  mine 
near  Burke  In  the  state  of  Idaho.  Tbe  re- 
spondent was  emiAoyed  as  a  blacksmith  in 
ccnmectton  witt  the  qpwatttm  of  the  mine. 
The  work  for  which  Oie  respcwdent  was  em- 
ployed was  d(»ie  In  a  blacksmith  shop  locat- 
ed near  the  mln&  A  part  of  the  work  urtiidi 
he  was  required  to  do  was  that  of  sharpening 
ste^L  In  the  blatdcsmitta  sho^  working  with 
the  respondent,  was  me  John  Klodt,  whose 
duties  were  those  of  a  blacksmith's  helper. 

The  steel  to  be  sharpened  ctmsdsted  of  bars 
of  from  five  to  seven  feet  In  length.  In  the 
blacksmith  sht^  was  a  furnace  in  which  one 
end  of  tbe  bars  of  steel  was  placed  to  be  heat- 
ed. There  was  a  sharpening  machine  in  the 
shop  also.  Klodt  had  been  emplc^ed  as  a 
blacksmith's  hdper  prior  to  the  employment 
of  the  respondent  When  the  latter  was  em- 
ployed, he  and  fClodt  talked  over  the  plan  or 
method  by  which  they  would  work  together 
In  heating  and  sharpening  the  steel.  Under 
tbe  arrangement  mutually  agreed  upon  be- 
tween them,  Klodt  was  to  cause  the  steel  to 
be  idaced  in  the  furnace,  and,  when  the  end 
was  sufficiently  hot,  to  remove  It  therefrom, 
place  the  hot  end  in  the  die  to  be  sharpened 
and  tbe  other  end  upon  a  trestle  or  tripod 
nearby.  After  it  was  sharpened  by  the  re- 
spondent operating  the  machine,  it  would  be 
removed  by  the  respondent  and  placed  one 
end  npon  the  floor  of  the  shop.  Thereupon 
the  hdper  would  ronove  from  the  furnace 
another  piece  of  steel,  place  it  in  the  machine 
ready  for  sharpening,  and  wonld  xonove  the 
one  preTioualy  sharpened  from  where  it  had 
bem  placed  by  the  respondent  whm  taken 
otet  of  the  macUne. 

While  working  in  this  way,  one  of  the 
pieces  of  steel  which  bad  been  placed  ready 
for  aharpenlng  dn^iped,  or  partly  dn^M, 


to  tbe  floor,  and  while  the  respondent  was  in 
the  act  of  stooping  to  pick  it  up  and  place  It 
In  proper  position  the  helper  brought  anoth- 
er irtece  of  hot  steel  from  tbe  furnace  to  be 
placed  in  the  ma(Ailne.  As  he  conveyed  it  to 
the  machine  the  hot  end  cAme  In  contact  with 
the  respimdenlf  s  I^t  eye,  while  he  was  In  a 
ttXM^ing  position  looking  after  the  fallen 
steeL  This  is  the  injury  for  which  recovery 
is  sought 

The  action  was  tried  npon  tbe  amwded 
complaint,  which  will  be  r^erred  to  here  as 
the  conq>lalnt,  the  answer,  containing  alBrm- 
ative  defenses,  and  the  rtply.  The  complaint 
spedflcally  alleged  that  the  action  was 
brought  under  an  act  of  the  Legislature  of 
the  state  of  Idaho  relating  to  the  llabUlty  of 
empkKfers  to  employgs  (Laws  1900,  p.  84). 

The  flrst  anestlon  is  whether  the  evldencb 
in  the.  case  brings  it  within  the  provisions  of 
that  act  It  is  there  prorided,  among  other 
things,  that— - 

"Section  1.  Bvery  employer  of  labor  In  or 
about  a  «  •  •  mine  •  •  «  diaU  be  liable 
to  his  employ^  or  servant  for  a  persona]  Injury 
received  by  such  servant  or  emjdoytf  in  the  serv^ 
lee  or  baslness  of  the  mast»  or  employer  with- 
in this  Btste  when  inch  employe  or  servant  was 
at  tbe  time  of  the  injury  in  the  exercise  of  due 
care  and  diligeqce  in  the  following  cases: 
*  *  *  (3)  When  such  Injury  was  caused  by 
reason  of  the  act  or  omission  of  any  person  in 
the  service  or  employment  of  tte  master  or  em- 
I>Ioyer,  done  or  made  in  obedience  to  the  mlea 
and  regulations  or  by-laws  of  tibe  master  or 
employer,  or  in  obedlaiee  to  particalar  instruc- 
tioDs  given  by  any  person  delegated  with  the 
authority  of  the  master  or  employer  so  to  iu- 
stmct" 

[1]  It  is  not  claimed  that  tbe  Injury  In  this 
case  was  cansed  by  any  one  acting  In  obedi- 
ence to  particular  Instructions  given  by  any 
person  with  the  authcvlty  of  the  employer. 
The  other  provisions  of  subdivision  3  make 
the  employer  liable  whm  the  Injury  was 
caused  by  reason  of  the  act  or  omission  ct  a 
perscm,  done  or  made  in  obedience  to  the 
rules  and  regulations  or  by-laws  of  the  mas- 
ter or  emi^oyw.  Under  tbe  facts  of  this  case, 
the  respondent  and  the  helper,  in  the  method 
adopted  for  sharpening  the  steel,  were  not 
doing  so  In  obedlaice  to  any  roles  and  regu- 
lations or  by-laws  at  the  employer. 

[2]  The  evidence  Is  dear,  and  not  subject 
to  cmtroversy,  that  whoi  the  remtondrat  first 
aitn«d  the  onidoyment  he  and  the  helper, 
who  had  previously  been  there,  talked  over 
together  and  agreed  iq>on  the  method  by 
whldi  fh^  wonld  perform  the  woi^  It  can- 
not be  said  that  sodi  an  agreonoit  between 
those  parties  comes  within  tbe  iwovisicai  ct 
the  statute  rtilattng  to  mlee  and  r^ulatlons 
or  by-laws  promulgated  by  the  eniidiver. 
Tben  is  no  molt  In  the  contention  that  the 
proviso  referred  to  enlarges  the  mopB  and 
meaninc  ct  the  declaring  part  of  the  statute, 
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f6T  two  reasoiM:  Fint,  fhe  function  of  a 
proviso  attadwd  to  a  statnte  Ib  a  restraint 
npOD,  au  exertion  tis  or  a  modification  of 
som&Qilns  whldi  appears  in  the  declaring 
part  of  the  act  (Tsntabawa  t.  Kumamoto,  63 
Wash.  281,  101  Pac.  869,  102  Pac.  766) ;  and, 
eecond,  the  proviso  of  the  statute  relied  up- 
on does  not  purport  to  extend  the  scope  of  the 
class  of  persons  that  come  within  It,  beyond 
those  mentiobed  in  subdivisions  1,  2,  3,  and  4. 
The  facts  do  not  bring  the  case  within  the 
statute. 

It  is  next  contended  that,  even  though  the 
proof  failed  to  show  liability  under  the  stat- 
ute, the  respondent  had  a  right  under  the  al- 
l^tions  of  the  complaint,  and  tiie  proof  in 
support  thereof,  to  recover  at  common  law. 
It  is  alleged  in  the  complaint  that  Klodt,  the 
helper,  had  defective  eyesight;  that  he  was 
incompetent  and  reckless;  and  that  the  ac- 
cident was  caused  by  reason  of  his  Incompe- 
tency, negligence,  and  carelessness.  There 
was  evidence  as  to  Incompetency  and  Dili- 
gence. This  evidence,  evea  though  disputed 
and  though  we  might  be  of  the  opinion  that 
the  greater  weight  of  evidence  was  against 
it,  would  be  sufficient  to  sustain  the  ver- 
dict and  Judgment  unless  the  respondent 
is  charged  with  the  assumption  of  such 
risk.  The  risk  would  be  assumed  by  the 
re^ondent  unless  he  has  bron^t  himself 
within  the  rule  that  where  a  complaint  is 
made  to  the  employer,  by  an  employe,  of  the 
Incompetency  of  another  employ^,  making 
known  his  nawillingnefls  to  contlnne  in  the 
employment  unless  ttie  dangerous  situation 
Is  relieved,  and  assurance  is  received  that 
such  dangerous  situation  will  be  relieved, 
and  that  the  employe  relied  npon  the  assur- 
ance and  thereafter  continued  In  the  employ- 
ment until  the  time  of  the  acddent,  the  doc- 
trine of  assumed  risk  does  not  apply.  La- 
batt.  Master  &  Servant,  {  418;  CoulstCKi  v. 
Dover  Lumber  Co.,  28  Idaho,  390,  154  Pac 
636;  Myhra  v.  Chicago,  Milwaukee  etc^  B. 
Co.,  62  Wash.  1,  112  Pac.  939. 

[3, 4]  Respondent  testified  that  cm  two  oc- 
casions he  complained  to  the  master  mechan- 
ic of  the  ai)pellant  and  requested  him  to 
make  a  change  In  helpers;  that  Klodt,  the 
helper,  could  not  see  good  and  was  reckless. 
He  further  testified  that  the  master  mechanic 
said  he  would  see  what  he  could  do  about  it. 
Tills  testimony,  even  though  denied  by  the 
master  meclmnic,  must,  for  present  purposes, 
be  accepted  as  true.  There  was  nottiing  in 
the  evidence  which  would  tend  to  show  that 
the  respond^t  had  given  the  master  mechan- 
ic to  understand  that  he  was  unwilling  to  con- 
tinue in  the  employmrat  unless  the  cause  of 
danger  was  removed.  Neither  is  there  any- 
thing from  whidi  it  can  be  inferred  that  he 
relied  upon  any  assurance  given  him  by  the 
master  mechanic,  and  tliat  be  continued  in 


the  employment  for  that  reason.  It  must  be 
held,  treating  the  case  as  an  action  at  com- 
mon law,  that  the  respondent  assumed  the 
risk.  In  determining  this  question,  there  be- 
ing no  proof  as  to  what  the  law  of  Idaho  up- 
on the  question  la.  it  must  be  assumed  that 
the  law  of  that  state  Is  the  same  as  the  com- 
mon law  of  this  state,  and  that  a  state  of 
facts  existed  which  would  permit  us  to  apply 
such  law. 

The  Judgment  will  be  reversed  and  remand- 
ed, with  instructions  to  the  snperlor  court  to 
dismiss  the  action. 

MACKINTOSH  and  MITCHEXiL,  JJ»  con- 
cur. 

HOLCOMB,  a  J.  I  concur  in  the  result 
herein  npon  the  sole  ground  it  was  not  shown 
in  the  case,  as  alleged  in  paragraph  7  of  the 
amended  complaint,  that  there  was  no  work- 
men's compensation  law  in  Idaho  at  the  time 
of  the  injury,  and  we  must  presume  the  state 
of  the  law  to  be  the  same  as  in  this  state, 
and  that  a  case  was  not  made  under  the  Ida- 
ho Bmployers'  Liability  Act. 


(66  Mont,  m) 

KANSIER  T.  CIT7  OF  BILLINGS. 
(No.  4031.) 

(Supreme  Oourt  of  Montana.    Oct  1,  1919.) 

1.  Municipal  coBFOBATions  «=>791(1)— De- 
fects IK  SIMIUR  SIDEWALKS  AND  NOTICE  OW 
DEFECT  IN  SIDEWALK  ITS  QUESTION. 

The  fact  that  a  city  Icnew  that  certain  side- 
walks were  improperly  constructed,  and  there- 
fore glassy  and  slippery,  would  not  Impute  no- 
tice to  the  dty  that  another  similar  walk,  con- 
structed by  the  same  contractors,  at  the  same 
time,  and  under  the  same  conditions,  was  like- 
wise defective. 

2.  Municipal  ooapoBATions  ^=>S18(8)  —  On 

XHJUET  noU  DXnCTXVE  SIDEWALK,  XVI- 
DBHCX  OF  AOOXDXHTB  ON  fllMTTAR  WALKS  IN- 
ADMI8BIBLB. 

In  an  action  agidoit  a  city  for  Injuries  on 
sidewalk,  caused  by  the  alleged  slippery  and  de- 
fective condition  thereof,  conrt  did  not  err  in 
BtistalDlDg  an  objection  to  evidence  that  walks 
similar  to  the  one  on  which  the  accident  had 
occarred,  which  had  l>een  ^constructed  by  the 
same  contractors,  at  the  same  time,  and  under 
the  same  conditions,  had  been  chipped  on  the 
surface  the  dty  by  reason  of  their  slippery 
surface,  where  the  offer  of  proof  did  not  at- 
tempt to  fix  the  time  when  tiie  changes  in  the 
other  walks  were  made ;  tiie  purpose  of  the  tes- 
tlmooy  being  to  show  tiiat  the  dtj  had  notlee 
of  the  defective  walk  in  question. 

3.  MUHXOIPAL  COBPOBATXONB  ^S>818^)— PUB- 

poax  OP  BTXDnroB  op  othxb  aoozoxntb  on 

aiDXWALK  IN  QUXSnON. 

In  an  actioi  against  a  dtr  for  fsjory  from 
slipping  and  foiling  on  a  sidewalk,  where  evi* 
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dence  for  plaintiff  to  tiie  effect  Oiat  other  per-  (.10.  BfuNiciFAl.  cobporatzoVB  «s»791(2)— Not 


■ons  than  plaintiff  had  slipped  or  fallen  on  the 
walk  in  questiOD  was  admitted  generally,  It 
must  be  presumed  that  the  jury  considered  the 
same  in  determining  whether  or  not  the  walk 
in  question  was  in  fact  dangerons  in  the  re* 
spects  aUcjed  hy  plaintiff,  and  plaintiff  cannot 
maintain  that  he  introduced  such  evidence  sole- 
ly for  the  purpose  of  abowing  that  the  city  had 
notice  of  tiie  defective  condition,  and  hence  the 
city  was  entitled  to  offer  teatimony  that  the 
wflJk  was  not  dangerous  in  the  respects  contend- 
ed by  plaintiff,  by  showing  that  numerous  per- 
sona had  used  the  walk  without  difficulty. 

4.  Municipal  oobpoiution8  «=s818(1)— Bvi- 

DKNCB  AB  TO  VSK  BT  OTHEBB  WUHOUT  AOCI- 
DSNT  or  BIDBWACX  AOlOSBIBXiB  TO  BHOW 

BAixrr. 

In  an  action  by  a  pedestrian  tor  Injuries  re- 
ceived by  slipping  and  fttlUng  on  a  walk  alleged 
to  be  defective,  in  that  it  had  a  slippery  aorface, 
dty  was  entitled  to  introdace  evidoice  that 
many  persons  had  used  the  walk  without  dif- 
ficulty and  without  slipping,  for  the  purpose  of 
■bowing  titat  the  walk  vaa  reawmatdy  safe. 

6.  Tbux  «s»91— Anbwbb  to  question  unob* 

JXCTBD  to  will  NOT  BB  BTBIGEKN. 
Court  did  not  err  in  refuging  to  strike  the 
answer  of  witness  to  a  certain  question,  where 
the  qneation  ftieU  wai  not  objected  tOi. 

6.  Tbial  «»2E2^  —  InsiBUOTioii  witbout 

CVIDKMCS  to  BUBIAXir  IT  BXTUBBD. 

In  an  action  tor  injuries  occasioned  by^iUp- 
ping  tm  a.  ridewalk,  refosal  of  instruetloiL  tiiat 
city  would  be  liable,  alOiough  the  elements  con- 
tributed to  Ae  Injury,  was  not  error,  where 
there  was  no  evidence  that  the  elements  in  any 
way  contribnted  thereto. 

T.  TbIAL  «S9l94(16)— iNBIBUOnOH  OV  WKZOHT 
or  BTIDBNCB  BBFUSED. 

In  an  action  against  a  dty  for  injuries  oc- 
casioned by  falling  on  sidewalk,  a  requested  in- 
struction to  tiu  effect  tiiat  the  ^itj  hy  one  <tf  Its 
aldermen  had  notioa  of  the  defect  in  tbi  walk 
held  properly  refused,  as  being  on  the  weight 
o(  fbt  evidence. 

&  TbiaZ,  ^194(^— iNSTBUOnON  OH  WSIOHT 
or  EVIDENCE  BETUBED. 

A  requested  instruction,  "The  positive  tes- 
timony of  one  credible  witness  to  a  fact  is  en- 
titled to  more  weight  than  the  testimony  of  sev- 
eral witnesses  equally  credible,  who  testi^  neg- 
atively, or  to  collateral  circumatances  merely 
persuasive  in  their  character,  from  which  a  neg- 
ative may  be  inferred,*'  was  pn^terly  refused,  as 
being  OB  the  wdght  of  the  avidenca. 

ft.  Tbial  ^»25S(4)  —  iHSXBUonoiv  hot  bx- 

qUIBinO  DBEBCT  or  HDEWAUC  TO  BZ  PBOXI- 
HATB  OAUSB  OF  INJUBT  BETUSED. 

In  an  action  against  a  dty  for  injuries  oc- 
casioned by  fall  on  defective  walk,  a  requested 
instruction  stating  that  plaintiff  should  recov- 
er if  the  work  was  defective,  etc.,  was  proper- 
ly refused,  where  it  did  not  embody  the  rule  !»■ 
lating  to  piozlm^  canies. 


LIABLE  FOB  INJURIES  ON  BIDEWALKB  BBA- 

SONABLT  SATE  AT  TIUZ. 
A  dty  Is  not  liable  for  damages  to  a  pedes- 
trian slipping  and  falling  on  a  sidewalk,  where 
at  the  date  of  the  acddent  and  prior  thereto 
the  sidewalk  was  reasonably  safe  for  public  use 
and  travel. 

11.  Municipal  cobpobatioks  «=>ffi2(2)— In- 

STBUCTION  NOT  DENTING  TO  PLAINTIFF  PRE- 
SUMPTION th;at  sidewalk  was  beasonablt 

BAR. 

In  an  aettcm  against  a  dty  for  injuries  on 
sidewalk,  an  instmetlon,  "Ton  are  instructed 
that  if  you  believe  from  tiie  evidence  in  this 
case  that  the  particular  sidewalk  described  in 
the  complaint  herdn,  and  which  it  was  alleged 
wa«  improperly  constructed,  was  at  the  date  ot 
the  accident  in  question  and  prior  thereto  rea- 
sonably safe  for  public  uae  and  travd,  then 
tiie  plaintiff  cannot  recover,"  was  not  defec* 
tivfl  as  denying  the  plaintiff  the  presampti<Hi 
that  the  walk  was  in  a  leaicmably  safe  oondir 
tton  tot  travel. 

12.  Tbial  ^255(2)— Dutt  to  bbquxbt  iw- 

STBUCTION  on  POINT  DESIBED. 

If  a  party  desires  an  instruction  covering 
a  certain  point,  it  is  his  duty  to  tender  one  on 
the  point  embodying  Ids  ideas. 

13.  Appeal  and  bbbox  «s»1064(1)  —  Objbo- 
tion  to  xnstbuciiolf  as  bepbtitior  di8bx- 

GABDED. 

Where  the  only  objection  ni^ed  to  an  in- 
struction is  that  it  was  repetition,  such  ob- 
jection may  be  dlar^arded  on  appeal. 

14.  Tbiai,  4P»2S1^)— iHSiBuonon  rot  zb- 

BONBDUS  A8  BAIBINQ  qUESIION  OT  OOHTBIBU- 
TOBT  NBOUOBNCB  NOT  IN  ISSUB. 

In  an  action  against  a  dty  for  injuriea  caus- 
ed by  fall  on  aidewalk,  an  instruction  defining 
an  acddent  and  stating  that  plaintiff  could  not 
recover  if  the  fall  was  acddental  held  not  an 
attempt  to  raise  Ute  question  of  omtxibutory 
negligence,  which  was  not  an  issue  in  the  case. 

16.  MUNIOIPAL  OOBPOBATIONB  <S>8229>— 
EVIDEROT  SUmcXBNT  TO  SHOW  NOTICB  TO 

PLAiNTirr  or  dbtbot  in  sidewalk. 
In  an  action  for  injuries  occasioned  by  a 
fall  on  aidewalk,  held,  that  there  was  suffident 
testimony  concerning  notice  to  plaintiff  of  the 
defect  in  the  walk  to  Jnatify  an  instruction 
thereon. 

10.  TaiAL  «ss»2S2(8)— iNSTBUonoN  as  to  ef- 
fect or  ICB  ON  SIDXWALK  IllPBOPBB,  THXBB 
BEINO  NO  BVIDBNCB  Or  ICE. 

In  an  action  against  a  city  for  injuries  oc- 
casioned by  a  fall  on  the  aidewalk,  aUeged  de- 
fect being  slippery  surface  of  walk,  an  instruc* 
tion  that  plaintiff  could  not  recover  if  the  fall 
was  occasioned  by  slipping  on  pieces  of  ice  or 
snow  should  have  been  omitted,  where  the  evi- 
dence showed  diat  thtte  was  no  ice  or  snow  at 
the  place  where  the  plaintiff  feU. 

17.  Appeal  and  xbbob  «s>106&— Habuless 
xbbob  in  znstbuonor  oivbn. 

In  an  action  for  injuriea  occasioned  by  a 
fkU  on  sldemlk,  alleged  defect  being  alippeir 
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ffurfadDg  of  walk  by  eontxttctor,  plaintiff  was 

not  prejudiced  hy  as'  instraction  that  no  re- 
coTwy  could  ba  bad  if  the  fall  was  occasioaed 
by  particlea  of  anow  or  Ice,  ftltfaoogb  the  erl- 
dence  showed  that  there  waa  no  anow  or  Scse  at 
the  place  where  plaintiff  felL 

Appeal  from  Diatrlct  Court,  T^owstone 
County;  Geo.  W.  Plerson,  Judge. 

Action  by  Dora  Kansler  agalnst'the  City 
of  Billings.  Judgment  for  defendant,  and 
plaintiff  appals.  Affirmed. 

Grlniatad  A  Brown,  of  Billlag%  for  tDpel- 
lanL 

J.  H.  JToluisttm  and  NldUAi  ft  TniMm,  all 
of  Blllinga,  fw  iMpondent. 

HUBLT,  J.  This  action  was  brongbt  £■» 
tile  reoorery  ftf  damages  allied  to  bave 
been  sustained  by  tbe  plaintiff  by  reason  of 
fiOling  on  a  sidewalk  In  tbe  dty  of  Billings 
In  December,  1S14. 

Tbm  comiOalnt  all^^  that  the  sidewalk  at 
the  place  where  the  accident  occurred  was 
constructed  and  allowed  to  remain  in  an  Im- 
proper, dangerous,  and  dtfectlTe  condition, 
Qie  result  of  Improper  and  cseessiTe  trow- 
eling and  working  of  tbe  cement  in  tbe  con- 
stmcttm  and  finlshii^  of  the  snr&ce  of  the 
sldevralk,  thereby  making  the  same  i^assy, 
smooth,  and  slippery;  that  during  said  time 
accidents  had  freaueirily  bappened  to  persons 
walking  tboeon,  and  that  such  dangerous 
ctmdltion  had  listed  few  a  period  of  over 
Mz  years  prior  to  the  tboe  of  the  accident 
In  question;  that  during  all  of  this  time  the 
defendant  had  notice,  or  in  the  exerdae  ct 
ordinary  caution  ahould  have  known,  of  tbe 
said  accidents  and  dangerous  condition;  and 
that  wholly  and  by  reason  of  the  negligent, 
careless,  and  unlawful  acts  and  omissions  of 
the  defendant,  and  wlthflUl  any  fiiult  or  want 
of  care  <m  her  part,  and  without  any  knowl- 
edge cm  her  part  of  the  dangerous  and  defec- 
tive condition  of  said  sidewalk,  she  was  in^ 
jnred  as  allied. 

A  trial  to  a  iury  was  bad,  !n  wbldi  trial 
defoidant  prevailed,  a  new  trial  was  denied, 
and  tbe  case  appealed  to  this  court  from  tb« 
order  denying  tbe  motltm  fter  new  trial,  ud 
fn«n  Cbe  Judgment 

Plaintiff's  testimony,  so  far  as  pertinent 
to  the  questions  involved  upon  tbe  appeals, 
is  substantially  as  follows; 

**Ther«  waa  now  on  the  aidewalk,  and  in 
places  there  was  no  an^w  at  aU.  It  was  dry 
and  glaaay.  It  was  like  glaaa;  it  waa  so 
slick.  On  the  place  where  I  fell  it  waa  dry 
and  ^avy.  There  was  no  snow  there,  •  *  * 
I  was  wearing  ordinary  shoes  and  was  walking 
aloDs  slow.  There  was  aome  snow  a  few  feet 
ahead  of  where  I  fell.  *  *  *  I  had  heard 
the  walk  was  slick,  and  I  never  paid  any  atten- 
tion to  it  I  went  up  and  down  this  street 
about  once  a  week.  •  •  •  I  don't  know  what 
caused  the  smooth  and  alippery  surface  of  tbe 
walk  where  I  fell.  I  know  it  waa  more  amooth 
and  glassy  than  the  iddewalk  adioining  it  I 


had  Sved  where  I  now  live  tot  about  atx  yean, 
and  have  been  orer  tbia  walk  at  all  seasona  of 
the  year— winter,  summer,  spring,  and  fall.  I 
never  fell  or  slipped  before.  I  do  not  know 
that  I  ever  observed  that  it  was  dangerous  for 
travd  by  people  on  foot,  but  I  knew  it  was  a 
little  slick  from  what  I  had  heard,  but  I  ntver 
paid  much  attention  to  it  myself.  My  knowl- 
edge was  wholly  from  what  I  had  heard,  and 
not  from  what  I  had  noticed  myself.  I  had 
no  more  difficulty  in  going  over  this  aidewalk 
than  tbe  rest  of  the  aidewalk  in  the  same  block, 
or  any  othw  sidewalk.  I  have  noticed  that  the 
walk  was  alippery.  I  heard  my  neighbors  and 
other  people  say  the  walk  waa  dangerous.  I 
did  not  discontinue  using  it  I  never  saw  any 
one  else  fall  on  the  sidewalk.  *  *  *  I  am 
certain  I  did  not  fall  on  any  particular  portion 
of  the  walk  which  waa  covered  by  anow.  The 
snow  had  nothing  whatever  to  do  with  my  fall- 
ing on  tbe  aidewalk,  w  with  the  aoddent" 

Otber  testimony  was  givoi  fxy  plaintiff's 
witnesses  to  the  effect  that  tbe  sidewalk  la 
questltm  was  slippery,  and  that  otbw  peoide 
had  slipped  or  fallen  thereon  on  numerous  oc- 
casions, and  ttiat  it  was  dupery  and  nnootli 
because  defectively  constructed,  as  alleged  in 
tbe  omnplaint  Ttie  plaintiff  also  offered  to 
prove  by  the  witness  Burke: 

"That  walks  similar  to  the  one  on  which  the 
accident  occurred,  and  which  had  been  con- 
structed 1^  tibe  same,  contractors,  at  tbe  same 
time,  and  under  the  same  oonditiona,  have  been 
diipped  <m  the  surface  by  fb»  city  of  BUUngs." 

[1,  t}  This  testimony  was  offered  fbr  the 
sole  purpose  of  showing  notice  to  tbe  dty  c£ 
the  condition  of  tbe  walk  on  wbldi  tbe  ac- 
cident occurred,  and  not  to  impute  ne^lgence 
to  the  defendant  Defendant  objected  to  tbe 
(rfter,  which  objection  waa  sustained,  and  ap- 
pellant's sssignment  of  error  nombered  1  la 
baaed  tboreon.  Assmning  that  tbe  dty  may 
have  bad  notice  or  knowledge  that  the  other 
walks  referred  to  In  flie  otter  of  evidence 
were  defective,  we  fall  to  see  how  this  fact 
would  Impute  notice  to  the  dty  that  the  walk 
on  whldi  Mrs.  Kansler  was  injured  was  like- 
wise d^Mtive.  Beside^  the  offer  of  proof 
does  not  attonpt  to  fix  tbe  time  when  the 
diai^^  In  the  other  walks  were  mad& 

Among  other  things,  numerous  witnesses 
<m  the  part  of  the  defendant  testifled  that 
th^  were  familiar  with  tbe  condition  of  the 
walk  in  Questkm,  had  used  it  frequently  for 
a  number  of  year^  had  asen  its  usa  durlns 
that  xwriod,  and  had  never  had  any  difficul- 
ty In  the  use  of  tSie  same^  and  had  never  ob- 
served others  to  have  any  difficulty.  Ttala 
testimony  was  recdved,  in  part,  over  the  ob- 
jection of  tbe  plaintiff,  though  as  to  some  of 
the  questimis  upon  this  subject  timely  objee- 
tiona  were  not  mad&  Upon  the  rulings  of 
the  court  in  admitting  this  testimony,  sped- 
flcatlons  ia  error  numbered  2  to  27,  inclu- 
sive are  based. 

As  to  the  questions  involved  In  these  qwd- 
flcations,  the  record  discloses,  as  heretofore 
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stated,  tbat  plaintiff  offered  tbe  evidence  of 
witnesses  to  tbe  effect  that  persona  other 
than  plaintiff  had  slipped  or  fallen  on  the 
walb  In  question.  This  evidence  appears  In 
the  record  without  objection,  and  plaintiff 
contends  it  was  admlssiUe  under  the  authori- 
ty of  Leonard  t.  City  of  Butte,  26  Mont.  410. 
65  Pac.  425,  O'Flynn  v.  City  of  Butte,  86 
Hont  493,  93  Pac.  043,  and  PuUen  t.  City 
of  Butte,  45  Mont  40. 121  Pac  878.  and  a»  it 
was  received  by  the  oourt  It  is  necessary  to 
mention  It  but  briefly. 

13.  4]  Appellant  asserts  that  the  testimony 
offered  by  plaintlfl  was  solely  for  the  purpose 
of  showing  notice,  and  not  for  the  purpose 
of  showing  negligence;  bat  an  examination 
of  the  record  does  not  disclose  that  it  was 
offered  for  this  purpose  raily.  nor  did  tJfte 
plaintlfl  tender,  nor  tbe  court  give,  an  in- 
struction limiting  the  effect  of  tbe  evidence 
to  that  end  only.  It  having  been  admitted 
generally,  it  must  be  presumed  that  the  Jury 
considered  the  same  In  determining  whether 
or  not  the  walk  in  question  was  in  fact  dan- 
gerous in  the  respects  alleged  by  appellant 

The  Important  fact  for  the  Jury  to  deter- 
mine in  the  case  was  whether  or  not  the  walk 
was  Improperly  constructed,  rendering  it  dan- 
gerous for  pedestrians.  Unless  plaintiff's 
claim  was  substantiated  in  this  respect,  she 
could  not  recover.  From  the  testimony  of- 
fered, the  Jnry  must  have  contidered  the 
same  as  bearing  upon  tiie  defective  condl- 
tion  of  the  walk.  Defendant  sordy  was  en- 
titled to  offer  testimony  that  the  walk  in 
question  was  not  dangerons  in  the  respects 
contended  by  plaintiff.  Plaintiff,  however, 
contmds  that  the  evidence  offered  by  ttie 
dty  was  not  competent,  and  did  not  tend  to 
dl^rove  plaintiff's  contentions.  Numerous 
cases  are  dted  by  appellant  as  authority  for 
tbe  position  that  the  teatlmonj  so  zeodved 
was  not  cfflupetent 

As  a  whole,  the  cases  dted  by  appellant 
sustain  the  proposition  that  where,  as  In  the 
case  of  an  obstruction  on  a  sidewalk  raising 
the  surface  of  the  walk  several  Inches  high- 
er than  tbe  surrounding  walk  (Bauer  v.  In- 
dianapolis, 90  Ind.  S6).  where  a  party  fell  in- 
to an  area  opening  into  a  public  footway 
(Temperance  Hall  Association  v.  Giles.  33  N. 
J.  Law,  260),  where  injury  resulted  from  a 
circular  hole,  with  an  additional  depression 
In  the  walk  (Marvin  v.  City  of  New  Bedford, 
158  Mass.  494,  33  N.  B.  eoS),  where  a  sleigh 
was  pushed  off  the  road  by  a  passing  vehicle, 
by  reason  of  the  way  not  being  wide  enough 
for  two  to  pass  (Kidder  v.  Dunstable,  11 
Gray  [Mass.]  342),  In  a  case  wliere  plaintiff 
was  injured  by  a  falling  rock  in  a  mine  (Bur- 
gess V.  Davis,  165  Mass.  71.  42  N.  B.  601),  or 
where  a  railroad  emplcqrg  was  injured  in 
moving  cars  npon  a  track  whldi  moved  up 
and  down  when  cars  were  moved  over  it,  by 
reason  of  the  track  bdng  laid  In  boggy 
ground  CUndsvUls  R.  GO.  t.  Kemper,  103 


Ind.  618,  53  N.  R  931),  or  where  animals,  be- 
ing transported  on  a  ferryboat,  fell  off  and 
were  Injured,  by  reason  of  there  bdng  no 
barrier  on  the  boat  (Lewis  v.  Smith,  107 
Mass.  334),  or  where,  a  bridge  over  a  stream 
having  been  washed  out,  travelers  were  forced 
to  drive  throu^  the  stream  and  one  was 
injured  by  driving  into  a  hole  therein  (Gar- 
ske  V.  Town  of  BidgeviUe,  123  Wis.  608,  102 
N.  W.  22,  8  Ann.  Gas.  747)i  or  where  a  per- 
son in  the  dark  fell  down  an  elevator  shaft 
(Parker  v.  Portland  Pub.  Co.,  69  Me.  176,  31 
Am.  Bep.  262),  or  where  a  bric^  from  a  cor- 
nice fell,  injuring  a  workman  (Mayer  v. 
Thompson,  116  Ala.  634,  22  South.  859),  or 
where  a  railway  employs,  was  injured  by 
projecting  bolts,  because  there  was  not  room 
between  the  train  and  the  projection  to  per- 
mit him  to  ride  In  safety  (Brycc  v.  Railway 
Co..  103  Iowa,  606,  72  N.  W.  7S0),  or  where 
horses  fell  over  an  unprotected  emhankmait 
(Baltimore  &  R.  Turnpike  Road  Co.  v.  State. 
71  Md.  673,  18  AtL  884),  evidence  as  to  the 
use,  maintenance,  or  existence  of  the  cause 
of  tbe  Injury  for  months,  or  even  years,  with- 
out injury  to  persons  or  animals  was  not 
comjietent  on  the  part  of  the  respective  de- 
fendants. 

Anderson  v.  Taft,  20  R.  I.  862,  39  Atl.191, 
and  Branch  v.  LIbbey.  78  Me.  321,  6  AU.  71. 
67  Am.  Rep.  810,  sustain  in  a  general  way, 
appellant's  position;  hut  neither  contains  a 
redtal  of  suffident  facts  to  Illustrate  the 
prindple  involved.  McGrail  v.  Kalamazoo. 
94  Mich.  62,  53  N.  W.  966,  dted  by  appellant, 
we  regard  as  not  in  iwlnt 

On  the  other  hand,  in  Birmingham  U.  Ry. 
Co.  V.  Alexander,  93  Ala.  133,  9  Sonth.  625, 
plaintlfl  was  injured  while  driving  a  wagon 
on  the  tracks  of  the  defendant  at  a  public 
crossing;  the  Injury  being  alleged  to  have 
been  by  reason  of  the  tracks  not  having  been 
properly  ballasted  and  surfaced,  nor  level 
with  the  surface  so  as  to  permit  unobstruct- 
ed passage  across  the  street  Tbe  trial  court 
permitted  testimony  on  the  part  of  defend- 
ant that  others  bad  passed  over  this  partic- 
ular p(^t  and  that  they  had  found  Hie 
same  in  such  condition  as  not  to  hinder  the 
free  passage  of  vehicles.  In  passing  upon 
the  question  involved,  tbe  Supreme  Court 
said: 

"It  would  *  *  *  have  been  competent  tot 
the  plahitiff  to  prove  tiiat  oQier  similar  casual- 
ties had  happened  at  that  crossing,  as  tending 
to  show  a  defective  condition  of  the  track.  On 
like  considerationB  the  defendant  should  be  al' 
lowed  the  benefit  of  proof  that  the  track,  as  it 
was  at  the  time,  was  constantly  crossed  by  oth- 
er persona,  under  similar  conditioDs,  without  in- 
convenlence,  hindrance,  or  peril,  as  evidence 
tendinis  to  show  tb»  absence  of  Hie  allied  de- 
fect or  tiiat  it  was  not  the  eanse  to  whidi  ths 
Injuty  complained  of  should  be  imputed.  The 
negative  proof  in  tbe  one  cose,  egtiaUy  irith  tiie 
offlfmative  proof  in  the  other,  serves  to  fumish 
dw  nesna  td  applying  to  tiie  matter  the  prae- 
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deal  test  of  ctHDinoii  experiaie&  A  knowledi^ 
of  tiie  experieni^  of  othen,  who  were.  In  like 
manner  with  the  plaintiff,  brought  Into  contact 
with  the  alleged  defective  itractnre,  may  enable 
the  Jury  to  veigh  all  the  evidence  hefore  them 
in  the  light  of  the  rale  that  Uke  cauHes,  operat- 
ing under  like  conditiona,  produce  like  resulta. 
If  the  question  is  looked  at  from  the  stendpdnt 
of  common  sense,  it  is  plain  that  one  seeking  to 
reach  a  satisfactory  conclusion  as  to  whether 
or  not  ttie  defect  nlsted  or  caosed  the  Inju^ 
would  not  reject  the  aid  furnished  by  the  fact 
that  other  vehicles  were  constantiy  passing  over 
the  tra(±  at  that  point  without  any  observable 
hindrance.  Hie  court  erred  in  ezdndinf  the 
evidence  upon  this  ■ubject" 

In  Olty  of  Aurora  t.  Brown,  12  HI.  App. 
122,  an  action  for  an  injury  alleged  to  have 
been  sustained  by  reason  of  a  fdlppery  walkt 

the  court  said: 

"Qnestions  are  made  by  appellant  in  regard 
to  the  admisaibility  of  certain  evldace  to  the 
effect  that  otiiers  slipped  and  fell  on  this  walk, 
and  a  great  deal  of  authority  is  quoted  on  both 
sides  on  the  subject  The  court  admitted  this 
class  of  evidence  against  the  objection  of  appel- 
lant. We  are  of  the  opinion  that  the  evidence 
was  admissible.  The  defect  claimed  in  the 
walk  was  that  it  was  so  smooth  that  it  was  dan- 
gerous to  travd  on  acconnt  of  travelers  slipping 
down  upon  it.  How  could  it  be  told  whether 
men's  feet  would  slip  while  passing  over  it,  un- 
less by  exp^ment  or  trial,  or  to  what  extent  or 
how  badly  they  would  slide?  It  was  material 
to  know  whether  the  feet  would  slide  from  un- 
der a  person  while  walking  on  an  ordinary  walk, 
or,  if  he  was  taking  shor^  careful  steps,  what 
the  eifeet  would  be." 

In  Calkins  v.  City  of  Hartford.  33  Ck>nn. 
67,  87  Am.  Dec.  194,  the  court  said: 

"In  fills  case  the  plaintiff  offered  evidrace 
tending  to  show  that  die  sustained  an  injury 
by  slipping  on  a  formation  of  ice,  whidi  had  re- 
malned  about  four  days  on  a  sidewalk,  *  •  • 
and  that  It  was  dangerous  to  cross.  •  «  « 
The  defendants  offered  evidence  to  diow  that 
a  number  of  persons  during  the  whole  time 
daimed  repeatedly  passed  along  and  oyer  the 
sidewalk  in  question,  without  slipping  thereon 
or  experiencing  any  inconvenience  whatev^. 
*  *  *  One  important  question  in  this  ease 
was  whether,  it  the  ice  was  tiiere,  it  was  or  was 
not  in  a  slippery  and  dangerons  condition.  If 
the  plaintiff  had  offered  evidence  to  show  that  a 
number  of  persons  had  actually  slipped  upon  it, 
it  would  have  been  strong  proof  that  it  was  in 
a  slippery  and  dangerous  condition.  Men  al- 
ways act  on  such  evidence  in  decldinfr  whether 
they  will  risk  their  limbs  or  not  Why,  then, 
should  not  proof  that  a  number  of  persons  pass- 
ed over  it  and  did  not  slip  be  admitted  as  tend- 
ing to  show  that  It  waa  not  in  a  slippery  con- 
ditionr 

In  dlstin^tshing  the  rales  relative  to  cas- 
es of  the  class  Involved  herein,  the  Supreme 
Court  of  Connecticut  in  Taylor  v.  Town  .of 
Monroe,  43  Conn.  86,  used  the  following  Inn- 
guage,  which  seems  particularly  i>ertlnent: 


'The  object  of  the  proposed  erldoice  waa  to 
show  that  actual  use  had  tested  the  way  and 
had  shown  it  to  be  safe.  *  *  *  To  reach  that 
object  the  use  and  experience  of  others  relied 
npon  must  have  been  of  a  nature  to  have  tested 
the  alleged  defect;  or,  in  other  words,  it  must 
have  been  a  use  and  test  aabstantially  similar 
to  that  of  the  plaintiff." 

The  application  of  this  rule  would  seem 
to  leave  much  to  the  discretion  of  the  trial 
court  In  determining  whether  or  not  the  case 
falls  within  the  dags  where  such  evidence  Is 
admissible.  Certainly,  in  the  case  at  bar 
the  evidence  of  the  witnesses  for  the  defend- 
ant showed  tests  and  experience  similar  to 
that  of  plalntur.  We  believe  the  court  com- 
mitted no  error  in  admitting  the  evidence. 
*  [B]  Spedflcation  Na  28  needs  no  discus- 
sion, as  that  assignment  of  error  is  based 
upon  the  refusal  of  the  court  to  strilce  tbe 
answer  of  the  witness  Wesch  to  a  certain 
question ;  the  question  itself  not  having  been 
objected  to.  In  this  tiie  court  certainly  com- 
mitted no  error. 

[6]  Appellant  toidered  the  following  in- 
struction, and  spedflcation  of  error  No.  29 
is  based  upon  the  court's  refusal  to  give  the 
same: 

"The  court  instructs  the  jury  that  if  they 
bdleve  from  the  evidence  that  the  plalntiflF  was 
injured  and  sustained  damages  as  charged  in 
the  complaint,  and  that  such  injury  was  the 
combined  result  of  the  elements  and  the  defec- 
tive and  improper  construction  of  said  sidewslk 
(if  they  find  the  construction  of  said  walk  to 
be  defective  and  Improiier),  and  that  the  dam- 
age would  not  have  been  sustained  but  fbr  sneh 
defective  and  improper  oonstmction  of  said 
sidewalk,  although  the  primary  cause  was  due  to 
the  elements,  still  If  the  jury  further  bdleve 
from  the  evidence  that  the  plaintiff  was  guilty 
of  no  fault  or  negligence  on  her  part  sod  the 
accident  one  which  common  prudence  and  ordi- 
nary aagad^  on  the  part  of  the  plaintiff  could 
not  have  forcMen  and  provided  against  Hien 
the  defradant  is  liable,  provided  the  Jury  bdleve 
from  the  evidence  tliat  tiie  defendant  was  gnil^ 
of  negligence  In  not  remedying  the  improper  and 
defective  construction  of  said  sidewalk,  within 
a  reasonable  time  after  the  defendant  dtiier 
had  actual  notice  of  said  defective  and  improper 
construction  or  In  the  exercise  of  ordinary  care 
and  diligence  should  have  discovered  the  exist- 
ence of  audi  detective  and  improper  owstrue- 
tion." 

We  believe  the  court  did  not  commit  enor 
in  the  respects  oontoided  for  by  appellant 
There  Is  no  evidence  In  the  case  that  the 
elements  were  the  primary  cause,  or  any 
cause  whatever,  of  the  Injury  to  appellant, 
or  that  the  elements  in  any  way  or  to  any  ex- 
tent caused  or  contributed  to  appellant's  In- 
jury. On  tbe  contrary,  appellant's  own  testi- 
mony, as  heretofore  redted,  was  to  the  posi- 
tive effect  that  the  dements  In  no  way  con- 
tributed to  the  Injury. 

[7-9]  Error  la  likewise  assigned  by  appd- 
lant  upon  the  court's  refusal  to  give  her  pn>> 
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posed  instrnctl<ma  numbered  6  and  10  (Q>ec- 
lacationa  90  and  31),  which  are  a>  follows: 

No.  6 :  "Tba  court  butmcts  tho  Jury  that  the 
citr  of  BillinsB.  hr  itB  officer,  Mr.  McDonald, 
one  of  itB  aldermen,  had  notice  of  the  existence 
of  a  smooth,  slippery,  and  glaa^  condition  of 
the  surface  of  the  sidewalk,  at  the  point  com- 
plained of,  at  and  prior  to  the  time  of  the  al- 
If^ged  injur  J  to  plaintitF;  and  if  70a  find  that 
the  existence  of  sQch  smooth,  slippery,  and  glas- 
sj  condition  of  the  surface  of  the  sidewalli 
constituted  a  dangerous  defect  therein,  on  ac- 
count of  the  defective  and  imperfect  construc- 
tion, then  the  dtj  would  be  liabl*  ior  any  dans- 
ages  sustained  by  plaintiff  oa  account  ci  the 
existence  of  such  defect,  if  you  find  from  the 
eridence  that  the  same  was  a  defect  and  the 
plaintiff  was  In  the  exercise  of  ordinary  care 
while  waUclng  thereon  and  thereoTer." 

No.  10:  "The  court  instructs  the  jnry  that 
tile  positiTO  testimony  of  one  credible  witness 
to  a  fact  Is  mtitled  to  more  weight  than  the 
testimony  of  several  witnesses  equally  credible 
who  teatifj  natively,  or  to  collateral  drcnm- 
stanoGB  merely  penuasiTe  Sn  their  character 
from  whidi  a  negatiTe  may  be  inferred." 

We  believe  that  both  of  these  lnstmctl(nis 
were  comments  upon  the  weight  of  the  evi- 
dence, and,  as  has  been  so  often  held  by  this 
iMurt,  were  not  proper  instructions  to  be  sub- 
mitted to  the  Jury.  In  addition,  the  sixth 
proposed  Instruction  does  not  embody  the 
rule  relating  to  pr(slmate  causes.  Cum- 
min gs  T.  Belni  Copper  Oou,  40  M(at.  699, 107 
Pac  904. 

Error  Is  also  assigned  by  reason  of  the 
giving  by  the  court  of  Instroctions  7*  9,  10, 
11,  and  12  Ovedflcattona  82-36),  as  follows: 

Na  7 :  *7ou  are  Instructed  that  If  you  be- 
lieve from  the  evidence  in  this  case  that  the  par- 
ticular sidewalk  described  in  the  complaint 
herein,  and  which  it  is  alleged  was  improperly 
o>nstrncted,  was  at  the  date  of  the  accident  in 
question,  and  prior  thereto,  reasonably  safe  for 
public  use  and  travel,  then  the  plaintiff  cannot 
recover  in  this  action,  and  yon  should  find  for 
the  defendant." 

Nol  9:  "You  ate  instructed  ss  a  matter  of 
law  Aat  a  city  Is  not  required  to  have  Its  dde- 
walks  so  amstructed  as  to  secure  to  peracois 
uMiv  them  absolute  end  complete  immunity 
from  Injury,  nor  Is  it  bound  to  use  the  utmost 
care  and  exertion  to  that  end.  It  is  not  an  In- 
surer against  injuries,  and  its  legal  duty  in  this 
connection  is  fully  discharged  if  It  constructs 
and  maintains  Its  sidewalks  in  such  manner  as 
to  be  reasonably  safe  for  use  by  persona  exec^ 
cising  ordinary  care  and  caution." 

Now  10:  **Yoa  are  instructed  that  an  'acci- 
de&t'  is  an  unusual  and  unexpected  occurrence, 
to  whifdi  human  fsidt  does  not  c<mtribnte,  and 
that  if  the  injuries  sustained  by  plaintiff,  if 
any,  were  purely  the  result  of  an  accident  as 
above  defined,  then  she  cannot  recover  In  this 
action.  In  other  words,  if  the  sidewalk  upon 
which  plaintiff  fell  was  at  the  time  in  a  reason- 
ably safe  condition  for  public  use  and  travel, 
and  the  plaintiff  was  at  that  time  exercising 
reasonable  care  and  caution  for  her  own  safety, 
then  the  occurrence  most  be  deemed  to  be  por^ 


ly  an  accident  or  a  misfortune,  for  which  the 
city  is  not  liable." 

No.  11 :  "Yon  are  instructed  that  the  ordinary 
and  reasonable  care  required  of  plaintiff  is  tliat 
degree  of  care  which  might  reaaonably  be  ex- 
pected frmn  an  ordinarily  prudoit  person  under 
the  drcnnistanees  surrounding  her  at  the  time. 
If  you  find  from  the  evidence  that  at  the  time 
in  question  the  sidewalk  was  improperly  con- 
structed, and  by  reason  of  such  improper  con- 
struction was  unusually  slippery  or  otherwise 
dangerous,  and  you  furtiier  find  that  such  facts 
were  then  known  to  plaintiff,  then  the  law  re- 
quired her  to  use  more  care  tilian  if  she  had  not 
such  knowledge,  and  If  she  n^ected  to  do  so, 
and  such  neglect  contributed  to  the  injury  she 
sustained,  if  any,  she  cannot  recover  In  this 
action,  and  your  ver^ct  should  be  tax  tba  de- 
fendant" 

No.  12:  "Ton  are  instructed  that  ^e  negli- 
gence chained  against  the  defendant  in  this 
case  is  the  alleged  improper  and  defective  con- 
struction of  the  sidewalk  in  question,  and  it  is 
contended  by  plaintiff  that  the  accident  was 
caused  by  the  slippery  and  dangerous  condition 
of  the  surface  of  the  sidewalk,  due  wholly  to 
such  alleged  Improper  construction.  Therefore, 
if  you  find  from  the  evidence  that  tiie  acddtiit 
was  caused  by  the  plaintiff  stepping  or  slipping 
upon  ice  or  snow  which  lay  upon  such  sidewalk, 
or  if  yon  find  that  such  accident  was  due  to  any 
cause  whatsoever  other  than  the  particular 
cause  charged  in  the  complaint,  then  the  plain- 
tiff cannot  recover  in  this  action,  and  yon  should 
find  for  the  defudant" 


[10-12]  Na  7,  we  believe,  correctly  states 
the  law.  Complaint  la  made  that  the  In- 
stmctlon  "denies  the  plaintUT  the  presnmp- 
tlon  that  tike  walk  was  In  a  reasonably  safe 
condition  for  travel."  We  do  not  think  the 
instruction  can  be  so  construed.  If  the  plain- 
tiff desired  an  Instmctlon  covering  the  point 
now  urged  by  her,  it  was  the  duty  of  coun- 
sel to  tender  one  upon  the  point  embodying 
their  Ideas. 

[13]  To  lnstnictl(ni  No.  9  the  only  objec- 
tion urged  was  that  It  was  repetiticni,  and 
this,  we  think,  may  be  dlsr^arded. 

[H]  The  objection  urged  at  the  trial  to  In- 
struction No.  10  was  that  it  was  "an  attempt 
to  raise  the  question  of  contributory  negli- 
gence, which  is  not  an  issue  In  the  case." 
In  this  construction  we  do  not  agree.  Hunt- 
er r.  Montana  Central  By.  Co.,  22  Mont  C2S, 
57  Pac.  140. 

[1 B]  Inatmctitm  Na  11  was  objected  to  up- 
on the  trial  solely  because  thero  was  no  evi- 
dence, as  contended  by  appellant,  to  support 
the  Instmctlon,  and  nothing  to  show  whether 
or  sot  plaintiff  bad  any  noUce  of  the  allege 
ed  defects  In  the  walk.  We  think  a  reading 
of  the  portion  of  the  testimony  set  forth  In 
this  opinion  ^1  disclose  that  there  was  suffi- 
cient testlmaiy  by  plalntlfl  herself  to  justi- 
fy this  Instractiai. 

[tl-17]  Instruction  No.  12,  under  the  testi- 
mony, mi^t  well  baTB  been  omitted;  but 
we  fan  to  find  where  any  mrejndice  to  plain- 
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tlfTs  rigbts  conld  follow  trcm  the  gUvlog  of 
the  same. 

No  error  appearing  In  the  mllngB  of  the 
trial  court,  the  motion  for  new  trial  should 
have  been  dented.  The  Judgment  and  ordor 
appealed  from  axe  aflBrmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  HOLLOWAT,  PAT- 
TEN, and  COOPER,  JJ^  concur. 


(105  Kan.  3S&) 

DUNHAM  T.  BOEBL.    (No.  2211C.) 

(Supreme  Court  of  Kansas.    Oct.  11,  1018.) 

(Syllahut       the  Court.) 

1.  Appeal  and  ebbob  «s»706(4>— Rktubax. 
to  obant  a  kkw  teial  not  utzxwablk 

WITHOUT  ABffrBAOT  OF  XTIDWVCB. 
A  Judgment  refusing  to  grant  a  new  trial 
on  the  ground  of  newl;  diBCovered  evidence 
will  not  be  reverged,  where  the  evidence  In- 
troduced at  the  trial  is '  not  ahBtracted,  and 
there  is  nothing  In  the  abstract  to  show  dear- 
ly that  the  newlj  discovered  erldenee  waa  not 
cnmolatiTe. 

2.  New  trial  «=»102(1),  140(3)— Fob  newlt 
oibcovebkd  etidzhce  dbnied  in  abbbhob 
of  diliqencb. 

Before  a  new  trial  can  be  properly  grant- 
ed on  the  ground  of  newly  discovered  evidence, 
the  applicant  must  show  affirmatively  that 
the  failure  to  obtain  It  so  as  to  produce  it  at 
the  trial  was  not  doe  to  his  own  want  of  dili- 
gence. Evidence  that  the  defeated  party  did 
not  know  of  the  fact  relied  on  until  after  the 
trial,  when  be  was  told  of  it  by  his  attorney, 
is  Insufficient,  because  It  fails  to  show  a  sim- 
ilar ignorance  on  the  part  of  his  attorney. 

(AAdiHotM  ByllaJnu  by  Bditorial  Btaff,) 

8.  New  tbxal  «=»102(5)— Newlt  oxbcotebed 
evidbkce  bt  wmresses  at  tbiai.  insotii- 

OIEITT  OAUSB. 

As  a  rule,  newly  discovered  evidence  ean- 
not  be  presented  by  witnesses  who  testified  at 
the  original  trial,  and  a  very  strong  ease  must 
be  made  out  to  Justly  a  new  trial  by  their  ad- 
ditional testhnony. 

Appeut  from  District  Court,  Shawnee 
County. 

Action  by  W.  H.  Dunham  ngalnat  A  Bol^el. 
Judgment  for  plaintlfT,  and  defendant  ap- 
peals. Affirmed. 

P.  H.  Forbes  and  Tfnkbam  Veale,  both  of 
Topeka.  tor  appellant. 

Jamison  ft  Jamison,  ot  TapAn,  for  lytpel- 
lee. 

MABSHALZj,  J.  This  acdmi,  one  for  a 
real  estate  agent's  commission  for  effecting 


an  exchange  of  real  property,  resulted  In  a 
Judgment  In  favor  of  the  plaintlfl  for  $250, 
and  the  defendant  appeals. 

No  evldtece  given  at  the  trial  Is  abstract- 
ed, and  It  does  not  appear  that  there  la  a 
transcript  of  the  evidence.  A  motion  for  a 
new  trial,  on  the  ground  of  newly  discovered 
evidence,  was  filed,  and  was  deaied.  The 
only  (juestlon  presented  arises  on  the  order 
denying  that  motion. 

Affidavits  were  used  on  the  bearing  of 
the  motion.  These  affidavits  showed  that 
the  plaintiff  was  acting  as  the  agent  of  the 
defendant,  and  of  Mrs.  I.  W.  Waldron.  the 
party  with  whom  the  plaintiff  brought  about 
a  verbal  contract  for  the  exchange  of  prop- 
erty with  the  defraidant;  that  neither  Mrs. 
Waldron  nor  the  defendant  knew  that  the 
plaintiff  was  acting  as  Agent  for  the  other; 
and  that  the  defendant  "did  not  know  of  any 
such  fiicts  imtll  after  the  trial  •  •  • 
wha  he  was  iDfimned  of  said  fact  by  hia 
attorney."  No  further  showing  of  diligence 
on  the  part  of  the  defendant  was  made. 

The  plaintiff  asserts  that  Mrs.  Waldron 
was  a  witness  on  the  trial ;  that  in  the  ab- 
sence  of  the  evld^ce  there  Is  no  way  of 
knowing  that  the  matter  was  not  then  fully 
disclosed;  and  that  Mrs.  Waldron  "told  all 
she  knew,  and  all  that  was  true  at  the  time, 
concerning  the  transaction,  and  nothing  has 
developed  since  the  trial  tbat  was  not 
brou^t  out  at  that  time." 

[1]  1.  Because  none  of  the  evidence  Intro- 
duced et  the  trial  is  abstracted,  and  because 
there  la  no  statement  in  the  abstract  that 
the  evidence  presented  at  the  hearing  of  the 
motl<m  waa  not  cumulative,  this  conrt  cannot 
say  that  the  newly  discovered  evidence  was 
not  cumulative.  If  the  evidence  was  cumu- 
lative, it  would  not  require  the  granting  of 
a  new  trial.  Sheahan  t.  Kansas  Oltj,  102 
Kan.  262, 160  Pac  957. 

[I]  2.  A  further  fatal  difficulty  witb  the 
defendant's  contention  la  that  there  was  no 
sufficient  showing  of  diligence  on  his  part. 
Th»  statute  anttioxlieB  a  new  trial  **for 
newly  discovered  evidence  material  for  the 
party  applying,  whldi  he  could,  not.  with 
reasonable  dUtgmc^  have  discovered  and 
produced  at  the  trlaV  Olv.  Code^  1 806,  Gen. 
St  1015,  i  7206.  It  has  been  lepeatMly  held 
that  dlll^ce  must  be  afllrmativeiy  shown. 
Carson,  Flrie,  Scott  &  Ca  v.  O.  U.  Hendnwm 
&  Co.,  84  Kan.  401,  8  Pa&  727. 

The  only  evidence  on  the  subject  here  was 
the  statement  in  the  defendanfa  affldavit 
that  he  did  not  know  the  facts  referred  to 
until  after  the  trial,  when  he  was  Informed 
of  than  bf  bis  attorney.  It  Is  not  always 
easy  to  show  affirmatively  that  no  step,  which 
oi^ht  to  have  been  taken  to  discover  a  par- 
ticular fact,  was  omitted;  but  the  statemait 
that  the  defendant  learned  of  the  matter 
after  the  trial  through  his  attorney  naturml* 
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Ij  suggests  the  IhqqIit  m  to  wben  Us  attor^ 
ncj  first  knew  of  it.  It  bas  been  held  fhAt 
evidence  that  the  attorney  In  a  case  did  not 
know  of  a  fact  raises  no  Implication  that  his 
cUent  did  not  (Morgan  t.  Bell,  41  Kan.  346, 
21  Fac  2S5) ;  and  It  seems  eqaally  dear  that 
want  of  knowledge  by  the  client  does  not 
Imply  a  similar  ignorance  on  the  part  of  Ms 
attorney,  throngb  wliom  he  finally  receives 
the  Information.  Of  conrse,  if  the  newly 
produced  evidence  was  known  to  the  defend- 
ant's attorney  at  the  time  of  the  trial.  It  can- 
not be  made  the  basis  of  granting  the  motion. 

[3]  If.  as  the  plaintUF  asserts,  Mrs.  Wald- 
ron,  by  whom  the  defendant  proposed  to 
prove  the  newly  discovered  facts,  testlfled  at 
tbe  trial,  tbe  drcamstance  affords  an  addi- 
ticmal  reason  for  requiring  a  fall  showing  of 
diligence  on  his  part  "As  a  role,  newly  dis- 
covered evldmce  cannot  be  presented 
means  of  witnesses  who  testified  at  the  orig- 
inal trial,  and  a  very  strong  case  must  be 
made  out  to  Justify  a  new  trial  by  the  addi- 
tional  testimony  of  socb  witnesMf.**  20 
Standard  Encyc.  of  Proc.  576. 

Tbe  judgment  is  affirmed. 

AU  the  Jasttces  owciuTinff. 


OOB  Kan.  SO) 
GIGOUX  V.  MOOBB  et  aL 

(Snpreme  Ckrart  of  Kansas. 
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(BiflMnm  hjr  1k«  OourQ 

L  BnXS  AND  KonS  «S9KS&-G0BP0BATI01T8 

«»387(2)— RIGHT  or  orrizBN  to  question 

▼AUDITT  or  DEPOSIT  Or  OOLLATERAI,  BEOU- 

Krrr  as  cltba  tibcb  —  Consioeration  — 
Good  rAixH. 

The  plaintiff  was  tlie  holder  of  the  note  of 
a  realt7  company,  which  was  secured  by  deposit 
of  collateral,  consisting  o{  notes  to  the  amount 
of  (15,000,  and  of  tbe  valqe  of  $16,000.  A 
railroad  company  then  secured  the  note  of  the 
realty  company  1^  deposit  of  collateral  comiist- 
ing  of  notes  td  th»  face  value  ot  f6,600,  which 
were  ^dianged  and  substltoted  for  the  other 
collateral  notes.  Among  the  notea  df^oslted 
by  tbe  railroad  company  was  <ma  given  the 
railroad  company  by  die  defendant  It  was 
complete  and  regular  on  its  face,  and  was  not 
dishonored  or  overdue;  bat  it  had  been  procur- 
ed by  fraud,  and  was  negotiated  in  violation  of 
a  restrictive  agreement  Beld:  (a)  The  plaintiff 
gave  valne  for  the  defendant's  note;  (b)  the 
defendant  was  not  at  Ilbert?  to  assert  that 
deposit  ai  collateral  security  by  the  railroad 
company  fw  the  debt  of  the  realty  company 
was  void  because  ultra  vires ;  (e)  tte  tact  that 
one  corporation  was  securing  the  debt  of  an- 
other did  not  diarge  the  plaintlS  with  notice 
of  infirmity  in  the  instrument  or  defect  in  the 
railroad  company's  titie;  (d)  soch  fact  did  not 
render  acceptance  of  the  instrument  by  the 
plaintiff  an  act  of  bad  faith,  or  otherwise  de- 
prive him  of  the  character  of  a  holder  in  due 
course. 


2.  Bills  aito  notes  «=»8S7— "Bad  rArrH,** 
AS  USED  ZN  Negotiable  iNffTBnKENiB  Iiaw, 

ICEANB  BAD  rAITH  IN  rACT. 

The  "bad  faith"  which  Is  referred  to  in  sec- 
tion 63  of  tbe  Negotiable  Instruments  Law, 
and  which  Is  the  antithesis  of  the  good  faith 
reCerred  to  In  section  09,  is  bad  fslth  In  fsct, 
derived  by  inference  of  fac^  as  distinguished 
from  inference  of  Isw,  and  the  suhstantlal 
equivalent  of  fraud. 

[Ed.  Note.— For  other  deflultiona,  see  Words 
and  Phrases^  First  and  Second  Seitoi,  Bad 
FaithJ 

(AddMomal  BvtMm  »v  SmoHai  Staff,) 

8.  BriDKiroB  ^»80(1)  —  FuEauMPTiow  vhat 
nunoN  law  »  sake  as  law  or  iobuh. 
Whwe  thoe  Is  ndtiwr  pleading  nor  proof 
to  the  contrary,  the  incaumptlon  Is  that  the 
law  ot  Oohmdo  Is  the  same  as  tiie  law  of  B^- 
saiL 

4.  Bills  and  noixs  «a»^— Poixor  or  Vm- 

eOTIABU  iHBIBUlflNTS  LAW  TO  FBOlKm! 
IBEB  KOVEICENT  Or  NEGOTIABLE  PAPD. 

It  Is  the  policy  of  the  Negotiable  Inatru- 
nents  Law  to  protect  and  to  promoto  tlie  free 
movement  of  negotfaUe  paper  In  trade  and 
m«rce,  and  a  holder  has  the  prlvllageB  of  a 
holder  in  due  course,  other  requirenento  being 
fulfilled,  unless  in  acquiring  the  paper,  or  un- 
less in  his  attitude  toward  the  maker,  who  has 
ddtenses,  he  act  In  such  bad  faith  that  iiia  etm- 
duct  is  substantially  equivalent  to  fraud, 

Aa;)peal  fmn  District  Court,  Sedgwick 

Oonnty. 

Action  by  J.  F.  Gigonx  against  W.  D. 
Moore  and  another.  Verdlet  and  Judgment 
for  plain  tiff,  sod  defendsnto  appeaL  Af- 
firmed. 

Kos  Harrla  and  V.  Harris  both  of  Wldi- 
Ita,  and  W.  W.  Sdiwlim,  ot  WtiUngtoOt  tor 
appellants. 

Brown  &  Brown,  ot  Wichita,  and  Danforth 
ft  Kavanangh,  of  Denver,  Colo.,  for  appellee. 

BtniOH,  J.  The  action  was  one  by  the 
Indorsee  ot  a  promissory  note,  to  recover 
fKHD  the  maker.  The  defense  was  that  the 
note  was  procured  by  fraud,  that  n^tiation 
to  the  plaintiff  was  in  violation  of  an  agree- 
ment, and  that  the  plaintiff  was  not  a  holder 
in  due  course,  verdict  and  Judgment 

were  for  ^  plaintiff,  and  the  d^endant 
appeals. 

Tta  Denver,  Laramie  &  Northwestern  -Rail- 
road Company  was  a  corporation  organized 
for  the  purposes  Indicated  by  Its  name. 
Three  subsidiary  corporations  were  organized 
for  punmsea  related  to  the  railroad  proj- 
ect They  were  the  Denver  &  Laramie  Real- 
ty Company,  tbA  Northwestern  L«nd  &  Iron 
Company,  and  the  Colorado  ft  Wyoming  Coal 
Company.  Tbo  four  companies  had  some  di- 
rectors in  ctnninon,  and  had  offices  with  a 
common  l<Aby  oh  the  same  flow  of  a  building 
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In  Denver,  Cola  0.  S.  Johnson  was  president 
of  tbe  railroad  company,  was  a  director  of 
the  realty  company  and  tbe  iron  company, 
and  was  "fiscal  agent"  of  all  tbe  companies. 

The  plaintiff  lived  at  Greeley,  Colo.,  and 
was  freight  agent  of  tbe  railroad  company 
at  Greeley.  He  was  a  stockholder  of  the  rail- 
road company  and  of  the  realty  company. 
He  bad  a  pass  over  tbe  railroad,  and  tre- 
QnenOy  rlstted  the  Denver  office.  He  tocA 
some  part  In  tbe  business  of  tbe  railroad  and 
allied  companies,  and  on  one  occasion  acted 
as  a  member  of  a  committee  to  examine  the 
affairs  of  the  railroad  company  and  make  a 
report  Intended  for  general  circulation.  He 
signed  what  was  given  htm  to  sign,  as  a 
"kind  of  bUl  of  health  for  the  railroad,"  be- 
lieving "everything  was  all  right  and  in  good 
shape,  and  the  head  officers  were  doing  their 
best." 

At  the  solicitation  of  Johnson,  the  plain- 
tiff made  advancements  of  money,  by  checks 
to  the  realty  company,  amounting  to  $6,000, 
and  a  note  for  that  amount  was  given  tbe 
plaintiff  by  the  realty  company.  Jolmson 
said  he  wanted  the  money  for  the  railroad 
company,  bnt  the  plaintiff  could  have  the 
note  of  any  company  he  desired.  Johnson 
suggested  the  realty  company,  and  because 
the  plaintiff  owned  $Q,000  of  Its  sto<^,  he 
took  the  note  of  the  realty  company.  Tbe 
plaintiff  understood  the  money  was  going  to 
the  realty  company  on  its  books,  and  that 
it  would  go  round  and  keep  the  books 
straight,  and  Jotmson  would  get  tbe  money 
and  use  It  for  the  railroad  company.  The 
note  was  secured  by  a  deposit  of  notes 
amounting  to  $15,000,  payable  to  the  Iron 
company,  given  by  a  man  named  Falling. 
Afterwards  tbe  plaintiff  bought  stock  of  tbe 
iron  company  to  the  amount  of  $2,000. 

Representatives  of  the  railroad  company 
came  to  Wldilta,  Kan.,  on  a  mmey-ralslng 
campaign.  By  means  of  representations 
which  were  not  refuted  at  tbe  trial,  and 
which  need  not  illuminate  these  pages  with 
their  daxsle,  tbe  defendant  and  others  were 
indnoed  to  give  notes  to  the  railroad  com- 
pany. Some  of  the  represattattons  were  not 
actionable  because  they  contradicted  essen- 
tial terms  of  ttie  Instmments,  and  some  of 
the  representatl^ms  were  not  proved  at  the 
trial;  bnt  there  was  an  agreonent  that  tbe 
notes  should  not  be  negotiated,  except  to  a 
spedfled  txvat  company,  for  a.  qieclfled  par* 
pose.  The  defendant's  note  was  for  $1,000. 
and  was  dated  S^tonber  8,  1011.  In  1912 
ttte  defendant  became  a  director  of  the  rail- 
road company. 

On  Septamber  IS,  1911,  the  defendant's 
note  came  into  tbe  hands  of  the  plalntifL 
undw  these  circumstances:  The  Failing 
notes  were  good,  and  were  about  to  be  paid. 
In  order  to  keep  tlie  money  in  his  datcbeo^ 
Jobaaoa  told  the  plaintiff  Uie  Falling  notes 
were  of  no  account;  but  he  had  some  gilt- 
edged  Kansas  paper,  whldi  he  would  turn 


over  to  secure  tiie  plaintlETs  realty  company 
note,  In  place  of  the  Failing  notes.  Substi- 
tution of  Kansas  notes  to  the  amount  of 
$6,500,  Including  the  note  sued  on,  was  made 
for  Falling's  notes,  whicb  were  afterward 
paid. 

[1]  As  a  part  of  the  defense  that  the  plain- 
tiff was  not  a  holder  in  due  course,  the  an- 
swer alleged  that  tbe  defendant's  note  was 
delivered  to  the  plaintiff  without  any  con- 
sideration passing  from  the  plaintiff  to  the 
railroad  company.  In  another  part  of  the 
answer  the  defendant  described  Just  what 
occurred.  Tbe  defendant's  note,  and  other 
Kansas  note^  were  exchanged  and  substi- 
tuted for  the  Failing  notes.  The  general  al- 
legation is  controlled  by  the  detailed  state- 
ment of  facts.  Section  32  of  the  Negotiable 
Instruments  Law  defines  value  as  any  consid- 
eration sufficient  to  support  a  simple  contract. 
Gen.  I^t  lOlM  6602.  Consideration  Is  pres- 
ent in  an  exchange  of  one  set  of  notes  for  an- 
other, to  the  same  extent  as  If  cash  were 
paid,  and  a  valuable  consideration  did  pass, 
as  a  matter  of  law  and  of  tact,  from  the 
plaintiff  to  the  railroad  company. 

The  obligation  secured  was  that  of  the 
realty  company.  The  secarlty  was  furnished 
by  the  railroad  company.  Assuming  that  one 
corporation  Is  not  permitted  to  secure  the 
debt  of  another,  the  plaintiff  se^s  to  re- 
gard the  assumed  fact  as  effecting,  in  some 
way,  valuable  consideration.  Restriction  of 
corporate  power  IS  one  thing,  and  considera- 
tion la  another.  Whetiier  or  not  tbe  rail- 
road company  acted  within  Its  corporate  pow- 
er, the  plaintiff  gave  It  the  Failing  notes, 
actually  worth  $15,000,  for  the  Kansas  notes 
of  the  face  value  of  $6,600,  wMCh  certainly 
constituted  consideration. 

The  defendant's  main  ocmtwitifBi  is  that, 
since  the  railroad  company  was  not  Indited 
to  the  plaintiff  oa  the  note  of  the  realty  com- 
pany, the  railroad  company  lacked  corporate 
power  to  secure  the  note  of  the  realty  com- 
pany. From  this  premise  three  conclusions  are 
drawn:  First,  the  deposit  of  the  defendant's 
note  by  the  railroad  company  to  secure  the 
real^  company's  note  was  contrary  to 
public  policy,  illegal  and  void;  second,  the 
plaintiff  bad  notice  of  the  defect  in  tbe  rail- 
road company's  title;  third,  the  plaintiff  did 
not  acquire  tbe  papw  tn  good  faith.  This 
theory  was  fully  presented  In  the  answer  by 
proper  allegations. 

The  first  conclusion  is  one  which  the 
plaintiff  has  no  standing  to  deduce,  because 
the  premise  Involves  a  matter  between  tbe 
corporation  and  ttie  state,  not  open  to  collat- 
eral inquiry  by  private  persons.  Harris  v. 
Gas  Oo.,  76  Kan.  750,  02  Pac.  1123,  1&  L. 
B.  A.  (N.  S.)  1171. 

The  second  condusliHi  is  unsound.  The  Ne- 
gotiable Instruments  Law  reads  as  followa: 

"Tth  title  of  a  person  who  nagotlates  an  In- 
stmmant  Is  defective  within  the  meaning  of 
this  act  when  hs  obtained  ttie  instrument,  or 
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vxT  signature  thereto,  hj  fraud.  dozTM,  or  fore* 
and  fear,  or  other  unlawful  mean*,  or  for  an 
iU^al  eimaideration,  or  nbai  be  negotlatea  it  In 
bread)  of  faith,  or  under  aoch  dTcnmatancea  aa 
amount  to  a  brand. 

"To  constitute  notice  of  an  Infinnity  in  the 
instrument  or  defect  in  the  title  of  the  person 
n^otiating  the  same,  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such 
facta  that  his  actlra  in  taUas  tba  Inatroment 
aoioanted  to  had  faith." 

Oen.  But.  IftU,  H  6582,  6B88. 

Tbe  notice  contemplated  by  the  statute 
18  of  two  kinds — actual  knowledge  and  fac- 
tual knowledge.  Actual  knowledge  la  knowl- 
edge of  tbe  very  defect  in  title — ^in  this  in- 
stance, fraud  on  tbe  maker  in  procuring  and 
In  negotiating  tbe  Instrument.  Factual 
knowledge  la  knowledge  having  a  relation  to 
the  same  subject,  defect  of  title,  and  tbe 
bad  faltb  referred  to  Is  bad  faith  In  respect 
to  that  subject  Tbe  defendant  set  the  paper 
afloat,  and  tbe  plaintiff  owed  him  no  duty  to 
inquire  under  what  circumstances.  There 
was  nothing  about  tbe  note  to  suggest  that 
the  railroad  company  did  not  hold  It  free 
from  all  defenses  and  free  tram  all  restric- 
tions on  negotiation.  Knowledge  on  tbe  pert 
of  tbe  plalntlfiT  that  tbe  railroad  company 
was  securing  the  debt  of  the  realty  company 
was  not  knowledge,  either  actual  or  factual, 
th&t  the  security  itself  was  tainted,  or  that 
its  n^otlation  was  tainted.  Tbe  two  sub- 
jects bear  no  relation  to  each  other,  and  sug^ 
geatlon  of  one  has  no  tendency  whatever  to 
awaken  Qie  mind  to  tbe  other.  Cwcedlng 
the  railroad  company  was  diverting  Its  as- 
sets to  nses  not  permitted  by  Its  charter,  to 
the  detrlmoit  of  its  stockholders,  tbe  qu^ 
tlon  was:  Did  the  plaintiff  have  notice  of  the 
fraud  in  procnriDg  the  paper,  or  notice  of  tbe 
restriction  on  its  negotiation?  Tbe  fact  fbat 
the  railroad  company  was  securing  a  debt 
not  its  ovrn  bore  no  relevancy  whatever  to 
that  question. 

The  third  conclusion  is  likewise  unsound. 
The  Negotiable  Instruments  Law  defines  hol- 
der in  due  course  as  follows: 

"A  bolder  in  due  conrse  Is  a  holder  who  has 
taken  the  instrnment  under  the  following  con- 
ditions: (1)  That  it  is  complete  and  regular 
upon  its  face;  (2)  that  he  became  the  holder 
of  It  before  It  wA  overdue,  and  without  notice 
that  It  had  been  previously  dishonored,  if  soch 
was  the  fact ;  (3)  that  he  took  it  in  good  faith 
and  for  value;  (4)  that  at  the  time  it  was  ne- 
gotiated to  him  he  had  no  notice  of  any  in- 
firmi^  in  the  instrnment  or  defect  in  the  title 
of  the  person  negotiating  it"  Nec.  Inst.  Law, 
I  59;  Oen.  Stat  1915.  {  6579. 

In  this  Instance  the  note  was  complete  and 
regular  on  its  face,  tbe  plaintiff  became  hold- 
er before  it  was  overdue,  It  bad  not  been 
previously  dishonored,  tbe  plaintiff  i>ald  val- 
ue, and  be  was  without  notice  of  infirmity 
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Is  the  InstmnMnt;  or  defect  In  ttie  title  of  the 
pevon  negotiating  lb  The  plaintiff  possessed 
every  qoallfiaitioD  ot  a  holder  In  due  coarse^ 
unless  the  fact  that  the  railroad  company 
was  secnring  tbe  debt  of  anoUier  company 
derived  the  transaction  of  the  qnali^  of 
good  faltb  <Hi  his  part  Leaving  at  one  side 
the  fact  that  the  defMidant  Is  not  privileged 
to  usurp  a  prerogative  whldi  the  state  does 
not  share  with  indlvldnals,  by  qnestl(mii« 
the  prt^ilety  of  the  transactUm,  aoc^ttance 
of  security  from  one  corporation  for  the  debt 
of  anothv  does  not^of  Itself,  constitate  bad 
fitith. 

Tbe  railroad  company  may  have  been  act- 
ing nnder  express  charter  anthorlty,  or  It 
may  have  been  exercising  a  power  le^timate- 
ly  implied  from  the  diarter  grant  One  cor^ 
poratlon  may  lawfully  give  security  for  the 
debt  of  anothw.  Such  an  act  may  be  on  am- 
ple consideration,  moving  from  the  company 
whose  debt  Is  secured,  or  may  be  In  direct 
and  immediate  furtherance  of  the  interests 
and  objects  of  tbe  corporatioii  8un>lying  the 
security.  It  is  a  nuitter  of  commcm  knowN 
e^  that  nnlmpeadiable  transactions  of  that 
diaracter  are  frequent  In  the  oooxae  of  pres> 
entxlay  corporaite  businees.  The  plalntlfT 
rested  under  np  duty  to  any  cme  to  investi- 
gate the  drcnmstances  and  decide,  at  his  per- 
il, wbeOux  or  not  tbe  railroad  company  was 
transgressing  the  limit  of  its  power.  He  was 
protected  In  any  event  If  tbe  railroad  com- 
pany were  not  permitted  to  secure  the  debt 
of  tbe  realty  cmnpany,  the  state  might  ad- 
minister proper  correction  to  the  railroad 
company ;  bnl  Uie  railroad  company  could  not 
repudiate  the  transaction,  and  the  debt  would 
be  secured  as  etteetnally  as  if  tlie  railroad 
company  possessed  requisite  capacity.  Har- 
ris V.  Oas  Oa,  supra.  Here,  as  in  case  of 
notice  of  infirmity  In  the  instrument  or  de- 
fect in  title  of  the  holder,  bad  faith  la  bad 
faith  In  fact — bad  faltb  derived  by  inference 
of  fact,  as  distinguished  from  inference  of 
law.  Here,  as  In  case  of  notice  of  in- 
firmity or  defect  In  title,  failure  to  use  or^ 
dinary  diligence  In  following  np  suggestive 
facts,  or  facts  arousing  suepldon.  is  not  auf- 
fident  Bank  v.  Beld,  86  Kan.  246,  120  Pac. 
339.  The  expression  found  In  the  old  law 
of  bills  and  notes,  "usual  conrse  of  business," 
Is  not  found  In  the  section  of  the  Negotiable 
Instruments  .Law  quoted.  Actual  bad  faith 
is  essential.  Unless,  therefore,  the  security 
transaction  were  not  in  truth,  what  It  pur- 
ported to  be,  and  the  plaintiff  were  Inten- 
tionally colluding  in  misappropriation  of  the 
corporate  assets,  or  were  resorting  to  some 
deceitful  practice  or  device,  or  were  other- 
wise acting  from  reprehensible  motives,  to 
achieve  some  unconscientious  or  unjustifiable 
result  he  was  not  guilty  of  bad  faith.  The 
naked  fact  that  one  cori>oratlon  furnished 
security  for  the  debt  of  another  was  not 
enough. 

Admitting  for  the  miKuent  that  a  corpora- 
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tton  exceeding  its  power  by  giving  secnrltr 
for  the  debt  of  another  might  plead  oltr*  Tir- 
es, acceptance  of  the  secorlty  does  not,  alone, 
spdl  trtmA  oa  the  part  of  the  taker.  The 
transaction  is  raer^  irregqlar,  In  the  sense 
that  it  la  not  aooordtav  to  general  buslneas 
cnstun.  Because  It  Is  not  according  to  tiie 
usual  coarse  of  badness,  the  taker  of  the  se- 
curity is  put  npon  Inquiry  respecting  the  oor- 
poration's  actual  authority.  If  he  araq^  the 
security  without  inquiry,  the  corporation  may 
interpose  its  defense:  but  he  is  not  idiaigeable 
with  that  moral  ddinqueacy  which  is  essen- 
tial to-  actual  bad  faith.  When,  as  in  this  in- 
stance, the  corporation  does  not  comiAain, 
and  tlu  qinestlon  of  ultra  Tires  is  raised  by  a 
private  perscm,  disqualified  to  do  so,  it  Is 
quite  obTtous  bad  iUth  must  be  established 
by  proof  of  something  more  Oian  fact 
that  one  cmpOTatton  secures  die  dAt  of  an- 
other. 

C>.  4]  Since  there  was  ndther  pleading  nor 
proof  to  the  contrary  Che  presumption  Is  Ow 
law  of  Oolorado  is  the  same  as  the  law  of 
Kansas.  Sections  of  the  Negotiable  Instru- 
ments Law  which  have  been  quoted  are.  how- 
ever, the  same  as  the  corresponding  sections 
of  the  Negotiable  Instrumaits  Law  of  Colora- 
da  It  is  the  poli<7  ct  tb»  Negotiable  Instru- 
ments Lew  to  protect  and  to  innmote  the  free 
movemort  of  negotiable  paper  In  the  diannels 
€t  trade  and  commerce,  and  a  htdder  is  enti- 
tled to  the  privileges  of  a  holder  in  due 
coarse,  other  reqalrements  being  fulfilled, 
unless  in  acquiring  the  paper,  m  unless  in  his 
attitude  toward  the  maker,  who  has  defenses, 
he  act  in  such  bad  folth  that  his  cmdnct  is 
substantially  equivalent  to  fraud. 

12]  In  discharging  the  burden  of  proving 
he  vras  a  holder  In  due  oonrse,  fraud  in  pro- 
caring  KoA  n^Eotlating  the  paper  being' tao 
itly  recognized,  the  plaintiff  produced  evi- 
dence tmding  to  show  the  four  corporations 
which  have  been  named  wtee  allied  in  inter- 
est In  the  railroad  project,  and  were  in  the 
habit  <kC  borrowing  from  each  other,  and  of 
exchanging  assets  and  collateral  for  their 
common  benefit  Sudi  transactions  were  ad- 
justed 1^  a  ayston  of  bocAkeeidnK  and  were 


ultimately  deared  on  flie  tMoiES  of  the  rail- 
road company,  me  varlons  boards  of  direc- 
tors wm  folly  cognizant  of  the  iffactlce>  and 
made  no  objection,  and  after  the  practice  bad 
become  estohllshed  steps  were  initiated  to 
make  the  corporate  records  of  the  various 
conqMnles  formally  correspond.  The  court 
instructed  the  jniy  In  the  light  of  this  evi- 
dence. Xlrror  Is  assisted  in  r&sDoet  to 
the  admbdon  of  portions  of  the  evidmce. 
in  reqiect  to  Instructions  given,  and  in 
reqwct  to  the  refusal  at  the  court  to  in- 
struct the  jury  according  to  tbe  d^laiduit's 
theory  of  the  case,  which  has  been  consldoed 
at  length.  It  is  not  necessary  to  oumlne  the 
assignments  of  error  In  detaiL  Tbe  plaintiff 


was  not  obliged  to  extend  his  proof  as  he  did. 
and  that  feature  of  the  trial  may  be  disre- 
garded. .There  is  no  contendxm,  and  under 
evidence  properly  admitted,  and  not  disputed, 
there  could  be  no  serious  contention  that  the 
plaintiff  knew  of  the  fraud  In  procuring  and 
negotiating  the  note,  or  was  otherwise  guilty 
of  bad  faith.  The  tects  upon  which  the  de- 
fendant relied  as  establishing  bad  faith  were 
not  suffldent  for  the  purpose. 

It  la  not  necessary  to  review  Qie  cases  dted 
by  the  defendant  Those  from  other  states 
discuss  matters  upon  which  this  court  has  ex- 
pressed itself.  Oliose  from  thla  state  are 
either  distinguishable  or  else  not  autfaorlta- 
tive^  In  this  Instuice  the  omporatloa  was 
not  one  whose  constitution  was  sudi  that 
it  could  not  under  any  drcumstances,  give 
security  for  tbe  ddit  another.  In  giving 
fb6  security,  the  officers  <tf  the  e(nporati<m 
acted  in  Its  behalf  In  a  COTporate  matter,  and 
not  for  personal  advantage  in  flielr  own 
private  buednesa.  The  plaintiff  gave  value 
for  the  seciuity  he  recdved,  snd  the  oorpo- 
ration  Is  not  complatolng.  Some  exproosions 
In  some  of  the  earlier  cases  must  be  retarded 
as  modified  by  tbe  decision  In  the  case  of 
Harris  v.  Qua  Co.  In  none  the  ttses  dted 
was  ttie  Negotlahle  Instraments  Law  involv- 
ed. 

The  Judgment  «f  the  distiict  court  la  af- 
firmed. 

All  the  Justices  ocaumrring. 
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BULIXX^  T.  TAKIHA  YALLBT  TRANSP. 
CO.  et  aL  (No.  lfi29S.) 

(Supreme  Court  of  WaBhincton.  Oct.  10, 1S19.) 

1.  BouiVDAxnis  ^980)  -~  MovxntBim  oon- 
TBOL  ovn  uxrm  ahd  boumim. 

When  a  daad  dewaribed  the  land*  by  metea 
and  bounds  bo  as  to  extend  Into  a  hiibiraT,  be* 
Tond  its  south  Une,  and  further  described  the 
land  as  numins  to  such  south  Una,  the  latter  da- 
•cription,  being  hj  monument,  must  control 
over  that  by  metes  and  bounds. 

2.  Couirnn  *=»218 — Bujtiohmctt  or  nvnox 

Of  PEBMn AL  INJUKOB  NOT  DEMAIIDina  FAT- 

lomT. 

A  notice  of  claim  for  personal  injuries  serv- 
ed upon  the  board  of  county  commts^oners,  but 
not  making  demand  for  payment,  held  sufficient, 
In  Ttew  of  Rem.  Code  1916,  1  3909,  relating  to 
appeals  from  county  commissioners,  and  provld- 
iag  that  nothlnf  ther^  shall  be  conatraed  to 
premt  dalmant  tram  enforcing  colleetimi  by 
tivH  asHtm  witUn  three  monttu  after  tiie  daia 
has  been  disallowed. 

8.  Covmm  ^saSlS— PsnuxpnoH  of  sano- 
HON  om  djuu  on  wxuArax  to  act. 
Althonsh  a  oomtty  oaimot  be  siied  witkont 
leglslatiTe  perndsston,  nader  Bern.  Code  1916,  | 
3909,  requiring  actions  on  claims  to  be  brought 
within  three  months  of  their  disallowance,  where 
tbe  county  commissioners  have  failed  to  act 
within  a  reasonable  time  after  presentation  of 
ddm.  It  will  tw  conclusively  presumed  as  a  mat- 
ter of  law  tiiat  they  have  rejected  the  claim,  and 
7  months  la  more  than  a  reasonable  time. 

4.  (^oviiTizs  ^9216— Tna  or  scjEcnoir  of 

OUnC  AS  AFnoTIKO  BIOBT  OF  ACTION. 

In  an  action  against  a  county  for  personal 
injuries,  a  contention  that  a  claim  mast  be  con- 
sidered as  rejected  where  the  commissioners  fail- 
ed to  act  within  three  months  after  it  was  Sled, 
BO  that  a  suit,  tnraaght  eeren  months  tikereafter, 
was  not  brought  within  the  three  months  after 
rejection,  as  required  1^  Rem.  Code  l&lfi,  | 
8909,  cannot  be  uph^,  since  the  daim  would 
be  conddered  as  rejected  from  the  time  daimant 
dectcd  to  Bu^  and  coun^  eannot  take  advan- 
tage  of  its  own  wrong. 

Bu  AfFEAI.  AlTD  BEBOB    «=S>U66  —  WUZraFOI. 
ADinSBION  OF  ETIDENOB  AX  ZHBTANOE  OF  CO- 
DEFENDANT  8EVBBUBIE. 
A  plaintiff  cannot  answer  an  objection  of 
one  defendant  that  photographs  wrongly  intro- 
duced in  evidence  were  admitted  over  plaintiff's 
objection  and  at  the  Instance  of  another  de- 
fendant, dnce  each  party  Is  oitttled  to  a  fair 
trial,  and  must  bear  the  burden  of  enors  remlt- 
ing  to  his  own  advantage. 

6.  EviDBHCB     ^»3B9(3)  —  AmcnsioN  of 

FHOtOOKAFBB  IN  ACTION  FOB  FBB80NAX.  IN- 

In  an  action  for  personal  injuries  resulting 
from  a  fall  on  a  ddewalk  brought  against  a 
county  and  a  railroad  company,  photographs  of 
other  parts  of  the  walk,  showing  ita  condition, 
would  be  admissible  to  show  notice  on  the  part 
of  the  county  of  the  particular  defect. 


TAIXEY  TRANSP.  00.  641 
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7.  Tbiai.  ^a»2D7  —  iKSTBuonoR  limitiro 

BTIDENOB  TO  PDRPOtB  FOE  WHIOK  ADUSBl- 

BLE. 

Where  in  perscmal  injury  action  photographs 
were  admiadble  on  isane  of  attitributory  nWu* 
gauce  bat  not  to  show  defect  in  street,  court 
most  limit  tbe  evldenee  to  purpose  b»  whldi 
admiadUe. 

8.  EVIDENCE  ^128(2)  —  LBTISB  of  FB08B- 
CUTTNO  ATTOBNET  Afl  TO  BEPAIBB  TO  BIDE- 
WALE  IHADUIBSIBUB. 

In  an  action  against  a  county  and  a  railroad 
company  for  personal  Injuries  resulting  from  a 
fall  on  a  ddewalk  in  a  public  road  and  on  a  right 
of  way,  a  letter  of  a  deputy  prosecuting  attorney 
for  the  county,  written  15  months  after  tb«  in- 
jury, setting  forth  the  conunisaioners*  dedre  that 
the  ddewalk  be  repaired  or  removed,  was  not  a 
part  of  res  gestae,  and  could  not  bind  the  coon- 
ty,  and  was  inadmissible  for  any  purpose. 


9.  HlOHWATB  «=3l87(2)— COUNTT  HUST 
SIDEWALK  IN  BBASONABLT  QOOD  BEPATB. 

In  view  of  R«n.  Code  1915,  1  951,  relating 
to  actions  against  the  coun^,  and  section  3890, 
authorising  the  commissioners  to  lay  out,  dis- 
continue, and  alter  highways,  and  section  657S 
et  seq.,  giving  county  comnii^oners  supervision 
and  control  of  roads,  a  aidewalk  on  a  county 
road  is  a  part  of  the  road  autiioriaed  by  law 
which  it  is  the  duty  of  county  to  keep- In  rea< 
aonably  good  repair. 

10.  BaILBOADB  «S»114(1)— VABIANCB  in  AC- 
TION FOB  XNJITBT  UPON  SIDEWALK  AT  CBOBS- 
nfO  nOEATEBIAL. 

In  an  action  against  a  county  and  a  railroad 
for  injuries  by  a  defMtlve  sidewalk  botli  on  die 
right  of  way  and  the  highway,  the  submission 

of  the  case  to  the  jury  on  the  theory  that  the 
railroisd  merdy  had  a  statutory  right  to  cross 
the  highway  was  not  a  fatal  variance,  where 
complaint  alleged  tiiat  the  railroad  owned,  con- 
trolled, and  maintained  tin  right  ai  way. 

11.  Railboadb  •s>960>-Coh»on-la.v  dutt 

TO  BXBP  up  BISEWALK  AT  OBOMina. 

A  railroad's  duty  to  maintain  a  ddewalk 
leading  up  to  Its  track  crossing  a  highway  Is 
not  imposed  by  Rem.  Code,  I  8730  et  seq.,  which 
rdate  only  to  stock  crossings,  nor  by  Laws  1907, 
p.  192,  giving  railroads  authority  to  cross  high- 
ways, hut  is  a  duty  Imposed  by  the  common  law. 

12.  Railboads  «s>95(6)— Duty  to  xaintain 
pobtion  of  hiohwat  at  cbobsino. 

The  common  law  imposes  the  duty  upon  a 
railroad  crossing  a  highway  to  maintain  that 
portion  of  the  highway  used  or  occupied  by  it, 
and  where  the  raUroad  company  made  a  fill  and 
replaced  a  ddewalk,  it  was  its  du^  to  nudntain 
such  walk  in  a  reasonably  safe  conditimi. 

18.  O^ial  4a>892H*  New,  vd.  9A  Key-Nb. 
Series— iNBTBUOTioH  tbat  aokbehent  of 

TEN  JUBOBS  WAS  SUFFIOIEMT  PBOPEB. 

In  view  of  Rem.  C!ode  1915,  {  368.  provid- 
ing that  agreement  of  ten  jurors  Is  enffldent  for 
verdict,  and  section  864,  relating  to  general  and 
apedal  verdicts,  upon  submitting  interrogatories 
which  with  tbdr  answers  amounted  to  special 
verdicts,  any  ten  jurors  might  answer  any  one 
of  the  interrogatories. 


^S»ror  other  esses  ses  earns  topl«  and  KST-NUHBEX  In  dl  K«-Nambtrcd  DlgMts  and  In^nte* 
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14.  Tbial  «a»296(4,S)  —  IsBiKnonoiT  that 
oomsxvDTOBT  mauaiiTCB  hubt  bi  psoxz- 

lUTB  GAUSS  PBOFEB. 

Thougli  ao  Instruction  was  ohjectionable  u 
tdlins  the  jury  that  plaintiff's  negligence  must 
be  "the  proximate  cause"  as  distinguished  from 
"a  proximate  cause"  it  was  not  improper,  where 
the  court  was  manifestly  instructing  as  to  the 
difEerence  between  proximate  and  remote  cause, 
particnlarlr  where  there  was  another  instruc- 
tion, properly  covering  contributory  negligence 
and  proximate  cause. 

Oepartmoit  2. 

Ai^>eal  from  Snpertor  Court,  Yakima 
CJotmty;  Harcourt  M.  Taylor,  Judg& 

Action  by  Ubble  Bnllock  against  the  Yak- 
ima Valley  Transportation  Company  and 
another.  Jndgmoit  for  plaintiff,  and  de- 
fendants a]M>eal.  Reversed  and  remanded 
tor  new  trial  as  to  appellant  County,  and 
affirmed  as  to  appelant  Transportatioa 
Company. 

John  V.  RelUy  and  A.  C.  Spencer,  both 
of  Portland,  Or.,  and  Richards  A  Fontaine, 
of  North  Yakima,  for  appellant  Yakima  Val* 
ley  Transp.  Co. 

O.  R.  Schumann,  J.  Lomox  Ward,  and 
Dolph  Bamett,  all  of  Yakima,  for  appellant 
Yaklina  Ca 

Sntvely  &  Bounds,  of  Yakima,  for  respond- 
mt 

BRIDGES,  J.  Respondent  brought  suit 
against  Yakima  county  and  Yakima  Valley 
Transportation  Company  to  recover  damages 
for  personal  injury.  A  county  road,  for 
convenience  called  Naches  highway,  ran 
from  the  town  of  Selah,  past  several  fac- 
tor!^ and  canneries,  to  Que  Ncatbem  Pacific 
Depot  some  distance  away.  It  was  extw- 
slvely  traveled,  both  by  Tehlclea  and  pedes- 
trians. Orij^aQy  this  road  was  much  nar- 
rower tluin  It  now  Is.  About  1900.  the  pnq>- 
erty  owners,  wUhing  to  bare  the  road  wid- 
ened, deeded  strips  of  land  to  tbe  county  foi; 
that  purpose.  Shcnrtly  after  tbe  road  was 
thus  widened  the  property  owners  and  cer- 
tain others  citizens,  at  th^  own  expense, 
built  a  wooden  ^dewalk  along  tbe  sontho'ly 
margin  of  tbe  newly  widened  road.  This 
sidewalk  consisted  of  stringers  with  boards 
nailed  crosswise.  It  was  appiozimately  4 
feet  In  width.  The  county  has  never  re- 
paired or  woAed  on  ttals  sidewalk,  al- 
thous^  it  has  had  knowledge  that  It  was  ex- 
tensively  traveled  by  pedestrians.  The  slde- 
wa^  mentioned  was  aroroxiraatdy  2  feet 
lower  Ulan  tbe  graveled  roadway.  In  1015, 
tbe  Transportation  C(»npany  <Atalned  per- 
mission from  the  State  Public  Service  Com- 
mis^on  to  build  its  railroad  across  this  high- 
way at  the  grade  of  the  graveled  portion 
thereof.  In  order  to  do  so  It  was  necessary 
to  make  a  flli  of  about  two  feet  In  that  poi> 


tlon  of-  the  highway  south  of  tbe  graveled 
portlon^  and  where  the  sidewalk  was  located. 
In  making  this  crossing  the  transportation 
company's  employ^  sawed  off  the  sidewalk 
at  the  point  of  crossing,  and  lifted  the  easter- 
ly section,  thereof  about  15  feet  in  length,  out 
of  the  way.  leaviug  the  same  intact,  and  did 
likewise  with  the  section  on  the  westerly  side 
of  the  track.  It  then  made  its  fill  of  about 
2  feet,  laid  Its  ties  and  rails  thereon,  and 
replaced  the  sections  of  the  sidewalk  Just 
as  they  originally  were,  except  originally 
they  were  level  but  were  now  placed  on  the 
fill,  thus  giving  some  Incline  up  to  the  rail- 
road crossing.  On  the  23d  of  November, 
1016,  the  respondent  was  walking  on  this 
sidewalk  with  a  friend.  When  the  friend 
stepped  on  one  end  of  the  fourth  board  east 
of  tbe  easterly  rail,  that  board  lifted  and 
caused  the  resp<nident  to  trip  and  falU 
whereby  she  was  injured.  After  nuking  the 
croisslJag  the  transportation  company  tiad 
never  maintained  any  portion  of  the  dde- 
walk,  bat  did  plank  between  its  rails  and 
for  about  1  foot  on  the  outside  of  each  ralL 

[1]  The  respondent  undertook  to  prove 
thtLt  the  transportation  company  actnalUy 
owned  the  title  to  that  portion  of  the  road- 
way whl(^  covered  the  sidewalk  crossing 
and  the  location  of  the  off«iding  board, 
Wherea^  that  company  cont^ds  that  its 
ownership  reaches  only  to  the  boundary  line 
of  the  roadway  as  widened.  The  deed  which 
the  transportation  company  i<acelvied  de- 
scribed the  lands  by  metes  and  bounds,  and. 
as  so  described,  would  carry  the  description 
into  the  road,  and  would  give  title  to  tbe 
transportation  company  to  that  portl<»i  of 
the  roadway  covered  by  tbe  crossing  and  the 
sidewalk  here  InTolved.  But  that  deed  tur- 
tber  recites  that  the  land  conveyed  •*runs  to 
the  south  line  of  the  road  now  used  and 
traveled  as  a  public  road.**  This  south  line 
ot  the  road  bad  a  fence  on  it  It  Is  a  well- 
established  rule  of  law  that  descripUiHi  by. 
monuments  will  contlol  over  descr^tion  by. 
metes  and  bounds,  consequently  we  are  of 
the  oplnlw,  and  bold,  that  tbe  tranqmrtatlon 
company's  ownership  went  only  to  the  soutb 
line  of  the  road,  and  did  not  Include  the 
crossing -Involved  in  this  sait 

Judgment  was  rendered  in  faror  ct  the 
respondoit  against  both  the  app^lants.  The 
aiK>eUants  appeared  separately  In  the  trial 
court,  and  have  separately  appealed.  Tliey 
have  raised  many  questlms,  some  ot  which 
are  of  considerable  Importance  and  difficulty. 
We  will  first  discuss  tbe  questions  raised  by 
the  appellant  county. 

[2]  1.  The  complaint  alleged  that  on  the 
24th  day  of  March,  3A17,  the  respondoit  caus- 
ed t»  be  served  and  filed  with  tbe  county 
auditor  of  the  appellant  county  a  notice  of 
claim  which  the  board  of  county  commlasloii- 
ers  had  failed,  neglected,  and  refused  to  pass 
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upon,  although  the  board  bad  had  more  than 
a  reasonable  time  within  which  so  to  do. 
In  support  of  her  action  the  respondent  intro- 
duced such  claim  or  notice  in  evidenoe.  This 
notice  Is  full  and  complete;  It  sets  out  the 
place,  time,  manner,  and  extent  of  the  Infury 
and  the  amount  of  her  damages.  It  seems 
to  be  conceded  that  the  notice  In  all  that  the 
statute  required,  except  that  It  does  not,  up- 
on Its  face,  make  demand  of  the  county  for 
payment.  It  was  contended  by  the  county 
that  this  claim  or  notice  was  Insufficient  for 
the  reason  that  It  made  no  demand  upon  the 
county  for  payment  or  compensation.  Sec- 
tion 3909,  Rem.  Code,  after  providing  for 
am>eal8  from  the  actions  of  the  county  com- 
missioners, contains  the  following  clause: 

"Nothing  herein  contained  shall  be  so  oon- 
Btzned  aa  to  prevent  a  party  having  a  claim 
against  any  county  in  QiUt  state  from  enforcing 
the  collection  fiiereof  by  civil  action  in  any  court 
of  competent  Jurisdiction,  after  the  same  may 
have  been  presented  and  disallowed  in  whole  or 
in  part  by  the  board  of  county  commissioners  of 
the  proper  county:'  Provided,  that  such  action 
be  brought  within  three  months  after  such  claim 
has  been  acted  upon  by  such  board." 

The  trial  court  was  right  when  it  ruled 
that  this  claim  was  sufficient  While  on  its 
face  it  does  not  make  any  demand  for  pay- 
ment, yet  the  only  possible  purpose  the  re- 
spondent could  have  had  in  making  the  claim 
was  to  make  a  demand  against  tho  county 
for  reimbursement. 

[3]  2.  It  seems  to  be  assumed  in  the  bri^s, 
although  there  was  no  testlmouy  that  we  can 
find  on  the  subject,  that  the  county  commis- 
sioners never  acted  on  this  claim  either  by 
allowing  it  in  whole  or  in  part,  or  by  re- 
jecting It,  and  the  appellant  county  now  con- 
tends that  this  suit  was  prematurely  brought 
for  the  reason  that  the  statute,  above  quot- 
ed from,  contemplates  that  no  action  may 
be  brought  on  such  claim  until  the  same 
"has  been  acted  upon"  by  the  board.  In  com- 
ing to  the  conclusfon  we  have,  we  are  mind- 
ful of  the  rule  of  law  that  a  oounty  may  not 
be  sued  at  all  by  a  private  individual  ezccs>t 
by  permlsHlon  of  statute,  and  then  only  npon 
such  terms  and  conditions  as  the  l^slative 
act  may  prescribe.  Nearly  all  other  similar 
statutes  in  this  and  other  states  contain  a 
provision  to  the  effect  that  suit  shall  not  be 
commenced  until  the  claim  has  been  present- 
ed and  a  reasonable  time  for  action  thereon 
has  elapsed.  There  appear  to  be  very  few 
an^orltles  direcfly  in  point  on  this  question. 
The  briefs  dte  none  such.  We  hold  that,  un- 
der this  statute,  after  the  county  commis- 
sioners have  failed  to  act  within  a  reasonable 
time,  It  will  be  conclusively  presumed,  as  a 
jDBtter  of  law,  that  they  have  rejected  the 
claim.  The  appellant  contends  that  if  the 
commissioners  have  had  a  reasonable  time 
within  which  to  act,  and  have  failed  and  re- 
fosed  to  act,  the  claimant  may  bring  man- 
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damns  to  force  the  commissioners  to  take  ac- 
tion- They  cite  a  large  number  of  cases 
showing  that  mandamus  to  the  proper  reme- 
dy in  that  instance.  We  have  no  doubt  that 
respondent  might  have  resorted  to  this  rem- 
edy, but  the  law  abhors  a  multiplicity  of 
suits,  and  the  courts  will  always  so  construe 
the  law  as  to  avoid  them  if  possible.  It 
would  seem  absurd  that  the  law  should  be 
such  that  the  county  commissioners  might 
arbitrarily  refuse  to  act  on  a  claim  and  thus 
hold  the  claimant  out  of  her  just  rights  or 
force  her  into  expensive  litigation  to  compel 
them  to  do  that  which  the  law  haa  imposed 
upon  them.  If  the  commissioners  have  not 
acted  upon  this  claim  within  a  reasonable 
time  they  ought  to  be  estopped  to  deny  that 
by  such  neglect  they  have  rejected  the  claim. 
The  case  of  Kraft  v.  City  of  Madison,  98 
Wis.  262,  73  N.  775,  is  almost  directly 
In  point  The  statute  there  provided  that 
no  action  should  be  maintained  against  the 
city  until  the  claim  on  which  it  is  based  shall 
have  been  first  presented  to  the  council  for 
allowance,  and  that  the  disallowance  of  the 
claim  Is  final,  except  by  an  appeal  to  the  cir- 
cuit court  The  plalntUf  In  that  case  bad 
presented  a  claim  which  the  council  had 
failed  within  a  reaaonable  time  to  hct  upon, 
and  she  brought  suit  directly  on  her  dalm. 
The  court  said: 

"But  there  Is  no  piovlrion  in  tiie  charter  tot 
the  case  of  an  entire  omission  of  the  common 
council  to  act  npon  tibe  claim.  *  *  *  No 
doubt  the  common  council  is  to  be  allowed  a  suf- 
ficient and  reasonable  time  In  which  to  make  an 
audit  of  the  claim.  •  •  •  Until  the  expira- 
tion of  such  reasonable  time  the  city  should  not 
be  subject  to  be  bkrassed  by  an  action.  Bat,  by 
omitting  to  act  upon  the  dalm  within  sndi  rea- 
sonable time,  it  may  fairly  be  deemed  to  waive 
tiie  benefit  of  its  exonpClon  ftom  an  action  in- 
stltnted  in  tiie  usual  way.  It  cannot  by  inac- 
tion stand  off  the  claimant  indefinitely.  •  •  • 
But  it  is  urged  that  the  claimant  had  a  remedy* 
by  way  of  mandamus,  to  compel  the  common 
council  to  act  npon  bis  daim,  and  that  he  was 
limited  to  that  remedy.  Doubtless,  that  remedy 
was  open  to  him.  But  that  affords  a  remedy 
only  by  a  drcnitons  route.  •  *  •  The  law 
favon  dlTeetnsK,  ratlier  dian  drenitr,  of  ae- 
tfon.  The  plaintiff  was  not  limited  to  the  rem- 
edy by  mandamus.  He  bad  an  election.  It  waa 
within  his  election  to  bring  hla  action  in  the 
usual  way,  directly  against  die  dty.  Sharp  v. 
City  of  Mauston,  82  THs.  629  [66  N.  W.  WSU" 

This  claim  was  filed  with  the  oounty  com- 
missioners on  the  6th  day  of  April,  1917. 
This  suit  was  brought  nearly  7  months  there- 
after, <tti  the  19th  day  of  November,  1917. 
It  Is  perfectly  plain  that  more  than  a  reason- 
able time  was  allowed  the  ctHnmissloners 
within  which  to  act  npon  the  claim,  and, 
bavtaig  failed  to  act,  we  hold  that  they  have 
thereby  rejected  the  claim,  and  the  respond- 
ent had  a  right  to  maintain  her  suit 

[4]  But  counsel  for  the  appellant  assert 
that  If  U  be  concluded  tbat  the  faUore  of  the 
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i-ommlssioners  to  act  wltbln  a  reasonable 
time  was  tantamount  to  a  rejection  of  the 
c-laim,  then,  since  S  months'  time  after  the 
rejection  Is  given  by  the  statute  within  which 
to  bring  such  suit.  It  would  be  reasonable 
to  conelnde  that  three  months  would  be  a 
reasonable  time  within  which  to  give  the 
commlssioQers  to  act  upon  the  claim.  Con- 
sequently they  contend  that  the  claim  must 
be  considered  as  rejected  within  three 
months  after  It  was  Sled,  and.  It  bo,  then 
this  snit  was  not  bronght  within  three 
months  after  the  rejection.  We  do  not  at- 
tach much  weight  to  this  contention.  In  the 
first  place,  the  claim  would  be  considered  as 
rejected  as  of  the  time  the  claimant  elected 
to  sue;  and,  secondly,  the  county  may  not 
take  advantage  of  its  own  wrong. 

[fi]  3.  During  the  trial  the  connty's  code- 
fendaut,  the  transportation  company,  offered 
In  evidence  various  photographs,  showing  the 
dilapidated  condition  of  this  sidewalk  at  va- 
rious points  somewhat  distant  from  the  place 
of  the  actual  injury.  The  special  purpose 
of  these  photographs  was  to  attempt  to  show 
that  the  sidewalk  throughout  Its  length  was 
in  a  very  dangerous  condition,  and  that  the 
respondent  was  guilty  of  contributory  negli- 
gence in  walking  thereon  at  alL  The  court 
received  these  photographs  over  the  objection 
of  both  the  county  and  the  respondent,  ^e 
county  contends  that,  In  no  event,  as  against 
it,  could  such  photf^raphs  be  admitted  In 
evidence,  except  to  show,  or  as  tending  to 
show,  notice  on  its  part  of  the  particular  de- 
fect In  question.  The  respondent  does  not 
answer  this  argument  except  to  say  that  she 
did  not  offer  these  photographs  in  evidence, 
and  that  she  objected  to  them,  and,  conse- 
quently, If  there  was  any  error  in  receiving 
them,  that  error  cannot  be  attributed  to  her, 
and  she  cannot  be  made  to  pay  the  penalty. 
This,  however,  is  not  the  rule.  Each  party 
to  a  lawsuit  Is  entitled  to  a  fair  trial.  The 
«>urt  Itself  represmts  each  and  all  of  the 
litigants,  and  each  litigant  must  bear  the 
burden  of  any  errors  which  may  be  made  by 
the  court  If  the  court  himself  should  ask 
and  require  of  the  witness  an  answer  to  a 
highly  prejndldal  question,  certainly  the 
party  who  was  not  Injured  thereby  could  not 
be  heard  to  say  that  he  ought  not  to  be  held 
responsible  and  be  required  to  bear  the  bur- 
den of  the  court's  error.  Instructions  which 
the  court  gives  the  jury  are  acts  of  the  court 
for  which  no  party  litigant  Is  directly  re- 
sponsible, and  yet  any  litigant  Injured  by 
such  instruction  can  complain  thereof.  In 
the  case  of  Palmer  v.  New  York,  etc.  Co.,  76 
Bmi,  181,  27  N.  Y.  Supp.  661,  the  court  said: 

*^ut  the  respondent  claims  tbst  the  erldenee 
In  regard  to  the  custom  was  offered  by  appel- 
lant's codefendant,  and  not  by  him,  and  hence 
appellanfa  objection  to  the  introduction  of  such 
evideiic«  is  not  available  against  the  plaintiff  on 
this  appeal.  •  •  •  The  jury  were  not  in- 
structed that  the  objectionablt  evidence  was  not 


to  be  considered  as  against  appellant,  as  in  the 
case  last  cited.  Schneider  v.  lUiboad  Co.  [59 
Super.  Gt.  506]  15  N.  Y.  &  656.  *  •  •  Al- 
tboogh  the  plahitifl  did  not  introduce  the  evi- 
dence as  to  the  custom,  or  request  the  charge 
above  referred  to,  the  effect  of  sudi  evidence  and 
charge  being.  In  all  probability,  to  influence  the 
verdict,  we  think  a  new  trial  should  be  granted. 
The  plaintiff's  positioQ  is  like  that  of  a  party 
where  a  trial  judge  asks  of  the  witness  an  im- 
proper question,  which  is  objected  to,  and  the 
objection  overruled,  and  an  exception  taken.  If 
snch  exception  is  well  taken,  a  new  trial  will 
be  granted  on  account  of  the  error  of  the  court, 
althongh-  such  error  occurred  without  any  fault 
on  the  part  of  such  party." 

In  tJiie  case  <tf  SUmmer  v.  Third  Ave.  B. 
do..  86  App.  DiT.  266,  66  N.  Y.  Supp.  308, 
where  this  questlmi  was  InvolTed,  tlie  cbnrt 

said: 

"However,  as  to  snch  requests  as  the  court  did 
charge,  the  source  from  which  they  proceeded 
was.  immaterial,  and,  if  erroneous,  the  aggrieved 
party  is  entitled  to  reverse  the  jndgmeut  to  the 
same  extmt  as  if  the  diarge  had  not  been  made 
at  Uie  Inatance  of  its  codefendant.*' 

8e^  also,  tbe  cmo  of  Flezce  t.  liicheU  60 
Ma  App.  187. 

[1, 7]  It  Is  tbexefwe  neoessary  for  ns  to  de> 
temdne  whether  or  not  these  photographs 
wen  admlaaible  mm  against  the  county.  It 
appears  that  under  tbe  almost  universal  rule 
such  photographa  would  within  the  reason- 
able discretion  of  the  court  be  admlaaible 
for  tbe  purpoie  of  abowlng  notice  oa  tbe  part 
of  tlte  county  of  the  particular  defect  whldi 
canaed  the  Injury.  But  such  testlm<my  la 
not  admlaailfle  for  any  other  purpose.  8  Enc 
of  Evidence,  Oil;  Olson  t.  Town  of  Luck, 
108  Wia.  88,  79  N.  W.  28;  Lyon  t.  Grand 
Bapida.  etc.,  121  Wia.  609,  99  N.  W.  311; 
Laurie  t.  Ballard,  26  Wash.  127, 64  Pac  906; 
Sbearer  v.  Buckley,  81  Waah.  870,  72  Pac. 
76. 

We  bearUly  arorore  of  what  waa  aald  by 
tbe  court  in  Oie  ease  of  Olson  t.  Town  ot 
Lnck,  supra,  as  follows: 

"The  plaintiff  was  allowed  to  prove,  against 
objection,  that  the  highway  between  the  place 
of  the  acddoit  and  the  place  where  the  wagon 
was  found  (a  ^stance  of  more  tlian  a  milcd  was 
full  of  roi^  and  holes.  Of  course,  the  fact  that 
there  were  other  serious  defects  in  the  road  at 
other  points,  at  a  distance  from  the  alleged  de- 
fect which  caused  the  accident,  can  have  no  legit- 
imate bearing  on  the  question  as  to  whether  the 
projecting  stone  in  question  was  or  was  not  on 
actionable  defect,  but  It  Is  manifest  that  such 
evidence  would  be  almost  certain  to  have  great 
weight  wllli  the  jury  upon  thia  vwy  question. 
It  is  true  that  there  are  a  number  of  cases  in 
this  court  holding  that,  where  a  defect  In  a  cer* 
tain  sidewalk,  bridge,  or  other  similar  struc- 
ture is  charged  to  have  caused  an  injury,  evi- 
dence of  the  general  bad  condition  of  the  same 
sidewalk,  bridge,  or  structure  may  be  diown, 
provided  the  general  disrepair  proven  is  of  tbe 
same  general  character  as  ttie  defect  in  question. 
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Ehaw  V.  President,  etc..  74  Wis.  105,  42  N.  W. 
271 ;  Rarrert  v.  Village  of  Hammond,  87  Wis. 
e&i,  58  N.  W.  1053.  In  tbeac  cases,  howerer, 
Boch  testimony  waa  not  admitted  (or  the  purpose 
of  proving  negligence  or  that  the  defect  in  qaes- 
tion  eiisted,  but  onl;  for  the  purpose  of  prov- 
ing CDDStmctlve  notice  to  the  corporation  of  the 
d«(«et  in  question,  whidi  would  be  fairly  infu^ 
able  from  the  exialnnce  of  many  flimllar  deteeti, 
resnltinK  from  the  same  general  causa,  In  the 
same  structure.'* 

It  must  be  remembered  tbat  these  photo- 
graphs were  offered  for  the  purpose  of  show- 
'  lug  contributory  negligence  on  the  part  of 
the  respondent  It  is  probable  they  were  ad- 
missible for  that  purpose,  but  in  receiving 
them  the  court  shonld  have  warned  the  Jury 
that  they  could  not  be  considered  as  tending 
to  prove  that  the  defect  complained  of  exist- 
ed. Without  such  warning  the  Jury  would 
likely  condnde  that  proof  of  defects  away 
from  the  place  of  injury  wonm  be  proof  of 
the  existence  of  the  defect)  in  question. 

We  conclude  tliat  the  court  committed  er- 
ror in  the  manner  of  receiving  these  photo- 
grapha 

[t]  4.  During  the  trial  the  transportation 
company  offered  In  eridrace  a  letter  writ- 
ten by  the  thm  deputy  prosecuting  attorney 
of  the  county  to  a  resident  thereof,  concern- 
ing this  sidewalk.  This  letter  was  received 
orer  the  objection  of  the  county  and  the  re- 
nxmdent.  It  was  written  some  15  months 
after  the  injury  involved  in  this  action  co- 
curred.  It  was  as  follows: 

TaUna  County. 
"Office  of  Prosecuting  Attorn^. 

*Tforth  Takima,  Washington, 

February  16,  1918. 

"Mr.  Ira  S.  King,  Pres.  Selab  Business  Men's 
Association,  Selah,  Wadiington— Dear  Sir: 
Ui>on  inveatigatiDg  the  ridew^  running  from 
die  village  of  Selah  to  the  Northern  Padfle  Rail- 
way Station,  we  notice  tiiat  the  same  la  in  bad 
condition,  some  boards  are  loose,  others  are  par- 
tially gone,  stin  others  have  holes  in  which  the 
foot  of  a  pedestrian  might  be  caught,  caosing 
them  to  fan  and  become  seriously  injured. 

"The  county  is  now  defending  a  dami^e  case 
which  has  been  Instltutad  because  of  allied  de- 
fect in  the  sidewalk. 

"The  county  commissioners  have  instructed 
me  to  Inform  the  business  men  of  Selah,  through 
you,  that  they  desire  to  co-operate  with  them  In 
every  way  for  the  convenience  of  the  residents 
of  Selah,  but  that  owing  to  their  liability  in 
ease  of  aeddent  or  injury  to  pedestrians,  they 
deem  It  advisable  to  require  said  sidewalk  to  be 
oitirely  removed  unless  the  same  is  put  in  a  safe 
oondidon  in  the  Inmiediete  future  and  so  main- 
tained. 

"Revectfully.     [Signed]  Lenox  Ward, 

"Deputy  Prosecuting  Attorney.** 

We  cannot  understand  upon  what  prin- 
ciple of  law  Oils  letter  was  rec^ved  in  evi- 
dence. It  certainly  was  very  detrimental  to 
the  county.  If  the  letter  liad  been  written 
at  ttie  time  of  the  Injury  and  as  a  part  of 
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the  res  gestie  then  there  might  have  beoi 
some  reason  for  its  introduction.  In  the  case 
of  Weideman  r.  Bailroad  Co^  7  Wash.  517, 
35  Pac.  414,  It  was  held  that  the  declara- 
tions of  an  agent,  made  sranetlme  after  an 
accident,  cannot  bind  tlie  islnctpal  unless  thoy 
were  made  as  a  part  of  the  res  gestae. 

The  case  of  Bandall  t.  N.  W.  TtA.  Oo.,  64 
Wis.  140.  11  N.  W.  419,  41  Am.  Bep.  17,  was 
one  for  damages  aa  account  of  personal  in- 
jury. At  the  trial  a  telegram  sent  by  the  nil- 
road  superintendent  was  read  in  evidenoe. 
This  telegram  was  as  follows: 

"Many  thanks  for  your  kind  words  for  us  to 
the  gentlemen  who  were  hurt  by  our  old  wire. 
I  hoped  to  be  with  you  tomorrow  and  see  them, 
but  I  must  go  home.  Have  them  make  a  biU 
and  aeud  me.  We  will  pay  any  reaaonable  bllL 
My  instructions,  if  obeyed,  would  have  prevent- 
ed the  accident,  but  the  repairman  neglected  bis 
duty,  and  we  must  pay  the  penalty.  Answer." 

The  telegram  was  sent  on  October  20th, 
and  the  accident  referred  to  occurred  during 
the  prevlona  August   The  court  said: 

"It  Is  clear  tiiat  ttls  tdegram  was  not  a  part 
of  the  res  gestK,  and  ita  admlsdon  as  original 
evidence  against  the  defendant  can  only  be  su»- 
talned  upon  the  ground  that  the  admission  of 
the  general  agent  or  superintendent  of  the  com- 
pany bound  the  company.  In  Hie  abaenoe  of  any 
proof  showing  that  the  superintendent  was  an- 
thorlzed  by  t^e  company  to  bind  it  by  his  admis* 
sicois,  we  do  not  tiiink  the  court  was  justlBed  in 
assuming  tJiat  he  bad  such  power." 

This  letter  on^t  not  to  have  been  receiT- 
ed  for  any  purpose. 

[>1  5.  The  county  further  contends  that  tlie 
statutes  of  the  state  of  Washington  do  not 
authorise  It  to  buOd  ^dewalks  In  Its  roads, 
and  therefore  It  cannot  be  made  liable  for 
any  negligence  in  fftlllng  to  pr<^rly  main- 
tain them  If  any  are  built  The  authorities 
cited  by  the  appellant  in  support  of  this  con- 
tention are  not  in  point 

Section  OSl,  Rem.  Code,  provides: 

"An  action  may  be  maintained  against  a  coun- 
ty, or  other  of  the  public  corporations  mentioned 
or  described  hi  the  preceding  section,  either  up- 
on a  contract  made  by  such  county  or  other  pub- 
lic corporation  In  Its  corporate  character,  and 
within  the  scope  of  Its  authority,  or  for  an  In- 
jury to  the  rights  of  the  plalndlE  aridng  from 
some  act  or  omission  vt  sudi  county  or  oUier 
public  corporation.'* 

Section  S890,  Bern.  Code,  authorizes  the 
county  commlasttmera  to  lay  out  discontinue, 
and  alter  county  roads  and  highways  and  do 
all  other  acts  relative  thereto.  Section  5575 
et  seq.,  Rem.  Code,  gives  the  connty  commis- 
sioners supervision  and  control  of  the  county 
roads  and  bridges,  and  authorizes  the  levy  of 
taxes  therefor.  We  have  no  doubt  that  a 
sldevralfc  in  a  connty  road  is -a  part  of  the 
road  authorized  by  law,  and  that  it  is  the  do- 
ty  <tf  the  county  to  ke^  It  In  reasonably  good 
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repair.  This  exact  qnestlcii  liaa  at  least  by 
infereDce  been  decided  hy  this  court  In  tbe 
case  of  Clark  t.  lincoln  Gonn^,  1  Wasb. 
618,  20  Pac.  678,  tbe  plaintiff  sued  the  connty 
for  personal  Injuries  caused  by  a  defective 
sidewalk.  This  court  beld  that  die  county 
was  not  by  law  autborized  to  buUd  and  main- 
tain sldewalka,  and  was  not  tberefbre  liable 
for  an  Injury  resulting  tram  a  defect  tber^n. 
However,  in  tbe  case  of  Kirtley  t.  Spokane 
County,  20  Wash.  Ul,  64  Pac.  836,  the  doc- 
trine of  the  Clark  Case  was  repojdiated.  See, 
also,  Orrock  t,  S.  Moran  Tp^  et  aL,  87  Wash. 
144, 166  Pac.  1096. 

We  will  now  consider  Ibe  errors  contoided 
for  by  ttie  ai^Uant  transportation  company. 

[It]  6.  This  appellant  contends  that  tbe 
comidalnt  alleged  that  it  was  tbe  owner  of 
the  inroperty  where  tbls  crossing  of  the  side- 
walk  was  made,  but  tbe  court  emmeonaly 
submitted  tbe  ease  to  tbe  Jury  on  tbe  theory 
that  tbe  transportation  company  merely  had 
a  statutory  right  to  cross.  It  la  contaided 
that  tbls  was  a  tetal  variance;  tJiat  it  the 
app^nt  transpwtatlon-  company  actually 
owned  the  title  to  this  land  one  set  of  laws 
would  be  applicable  to  Its  duties,  but  If  It  bad 
nothing  more  tban  a  right  of  way  glyen  by 
the  statute^  entirely  different  duties  would 
devolve  upmi  It.  It  Is  true  the  respondent 
did  undertake  to  prove  that  this  appelant 
was  the  owner  of  tbe  title  to  the  land  cover- 
ed by  this  sidewalk  and  crossing,  and  that  ft 
failed  in  its  proof,  but  we  tbink  tbe  allega- 
tions In  tbe  complaint  were  broad  enough  to 
allow  the  court  to  submit  the  case  to  the  Ju- 
ry upon  the  theory  that  tbe  ai^ieUant  bad 
nothing  more  than  a  statutory  right  of  way. 
Tbe  complaint  alleges  that  the  transportation 
omnpany  "owned,  controlled  and  maintained 
a  right  of  way  across  said  Nacbes  avoiue." 
The  right  of  way  there  pleaded  may  be  con- 
strued to  mean  tbe  right  of  way  gUrea  Tsy  the 
statute  or  tbe  statutory  privilege  of  crossing 
the  county  road.  In  any  event,  tbe  ai^lant 
did  not  dalm  surprise  nor  ask  a  continuance 
aa  tbls  account,  and  we  do  not  see  that  Qiere 
was  ancb  a  variance  from  tbe  complaint  as 
that  the  appellant  was  prejudiced. 

[11]  7.  nie  trial  court  was  of  the  opinl<m 
that  tbe  duties  devolving  upon  the  transpor- 
tation company  to  construct  and  maintain 
the  crossing  In  question  were  imposed  by  sec- 
tion 8730  et  seq.  of  Bern.  Code.  Appellant 
contends  that  that  section  of  the  Code  bad 
reference  only  to  stoek  crossbigs,  and  Is  in- 
applicable to  tbe  question  Involved  in  tbls 
case.  With  tbls  contention  we  agree.  That 
section  was  a  part  of  tbe  Iawb  of  1807,  p. 
168,  and  provided  that  every  company  build- 
ing or  operating  a  railroad  shall  cause  to  be 
constructed  and  malntelned  In  good  repair  a 
substantial  fence  along  Its  rigbt  of  way,  and 
wherever  tbe  railroad  shall  cross  a  public 
bli^miy  a  sa/e  and  sufficient  crossing  must 
be  built  and  maintained,  and  on  each  side  of 
the  crossing  there  must  be  cattle  guards,  and 


that  the  railroad  company  shall  be  liable  ca 
account  of  stodc  klUed  m  Injured  if  It  fall  to 
cMuply  with  the  Matute.  The  title  of  the  act 

is  as  follows: 

"An  act  compeiling  railroads  to  fence  their 
riKht  of  way  and  to  protect  the  owners  of  stock 
injured  by  moving  railway  trabia,  dedaring  a 
law  of  negligence  with  regard  to  stock  Injured 
by  railway  trains." 

It  Is  very  plain  to  us  that  this  statute  was 
passed  solely  for  the  protection  of  stock,  and 
Is  wholly  Inapplicable  to  this  case.  However, 
a  later  act  of  the  same  session  (Laws  1907^ 
p.  192)  gives  authority  for  railroads  to  cross 
highways.  It  provides,  among  other  tblngs, 
SB  follows: 

"In  case  any  such  railroad  or  railway,  Is  or 
shall  be  located  in  part  on  private  right  ot  way, 
the  owner  thereof  shall  have  the  right  to  con- 
stmct  and  operate  the  same  across  any  county 
road  or  county  street  vbieb  intersects  such  pri- 
vate right  of  way,  if  such  crossing  is  so  con- 
structed and  maintained  as  to  do  no  unneceasary 
damage:  Provided,  That  any  person  or  corpo- 
ration conatructing  aueb  crossing  or  operating 
Budi  railroad  or  railway  on  or  along  snch  coun- 
ty road  or  public  street  shall  be  liable  to  the 
county  for  all  necessary  expense  incurred  in  re- 
storing ludi  county  road  or  public  street  to  a 
suitable  condition  for  travel." 

Appdlant  contends  that  this  statute  Is  con- 
trolling, and  that  It  does  nothing  nHve  than 
announce  tbe  principles  of  tbe  oomm<m  law. 
We  are  of  tbe  opinion  that  this  last  statute 
does  not  pretoid  to  set  out  tbe  duties  of  a 
railroad  ctHupany  with  reference  to  the  con- 
struction or  maintoianoe  of  crossings,  but 
only  authorizes  a  railroad  to  cross  a  highway. 
This  statute  does  not  affect  tbe  duty  Imposed 
by  tbe  common  law  to  keep  the  crm^g  in 
reasonable  repair.  The  appellant,  having 
built  its  road  across  this  bl^wi^,  Ite  duty  to 
tbe  public  and  to  tbe  respondoit  in  tbls  case 
must  be  measured  by  the  rules  of  common 
law.  It  becomes  necessary  fior  us  to  deteir* 
mine  what  were  such  duties  under  the  com- 
mon law. 

(1 2]  Counsel  fttr  appellant  has  presented  a 
forc^ul  brief  and  argument  to  tbe  effect  that 
at  the  common  law,  when  one  tray  was  laid 
over  an  ezlstlDg  way,  the  Junior  way  was  re- 
quired to  do  no  unnecessary  damage  In  mak- 
ing the  crossing,  and  If  new  structures  are 
necessary  to  tiie  crossing  at  tbe  old  way  by 
the  new,  the  new  way  must  construct  and 
maintain  ttose  new  structures.  The  autbn^ 
ities  cited  by  connsd  support  tbls  cmtentioii 
as  to  what  the  commra  law  Is  on  this  ques- 
tion. Txtm  this  statement  of  tbe  eommim 
law  the  appellant  draws  the  condnslMi  tbat 
tbe  only  duty  devolving  upon  it  was  to  re- 
place the  sidewalk  In  as  good  condition  as  It 
was  b^ore  It  crossed  the  same,  and  that  It 
bad  no  duty  to  maintain  It.  We  think,  how- 
ever, aivellant  misconatrues  and  mislnter* 
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prets  th»  duties  Imposed  upon  It  tbe  com* 
nam  law.  It  mast  be  remembMed  that  in 
coastrnctliig  Its  road  across  the  bUtbway  It 
found  tbe  sidewalk  In  question  to  be  abont  2 
Ceet  beneatb  wbat  woald  be  tbe  grade  npon 
wbleb  ita  road  would  be  built  It  therefore 
made  a  fill  of  about  2  feet  wbwe  the  idde* 
walk  was.  Tbe  ridewalk  was  tben  placed 
bade  on  top  of  this  fill;  tbe  pluik  upon 
wbldi  the  respondent  tripped  was  26  inches 
from  tbe  easterly  rail.  Tbe  overlap  of  an  en- 
gine or  car  passing  the  sidewalk  would  be 
about  23  indies  from  the  ralL  In  other 
words,  the  orerlap  of  the  train  would  not 
reach  the  plank  on  which  tbe  respondent  was 
injured.  Howerer,  the  defective  plank  was 
upm  that  portion  of  tbe  ridewalk  which  lay 
upon  tbe  fill  made  try  tiw  appelant  Tbe  ex- 
act question  to  be  determhied  Is  whether  or 
not  It  was  the  duty  of  this  appellant  to  main- 
tain that  portion  of  the  sidewalk  upon  which 
the  respondent  was  Injured. 

It  is  our  opinion  that  the  common  law  im- 
poses the  duty  iq>on  a  railroad  crossing  a 
hl^way  by  vlrtae  of  a  statutory  permission, 
to  maintain  that  portion  of  the  highway  used 
or  occupied  by  it,  and  slnce^  in  this  case^  tbe 
fill  where  the  sidewalk  was  located  was  nec- 
essary for  the  uses  of  appelant,  and  since 
the  appellant  occupied  all  that  portion  of  the 
highway  actually  covered  by  its  fill,  and  since 
that  portion  of  the  sidewalk  npon  which  the 
req;Kmdent  was  injured  was  laid  on  a  por- 
tion of  this  fill,  we  hold  that  it  was  the  duty 
of  the  tranqiKntatlon  company  to  maintain 
that  portion  of  the  sidewalk. 

The  case  of  Omaha  &  R.  V.  Ry.  t.  Brady, 
S9  Neb.  27t  S7  N.  W.  767,  was  a  personal  In- 
Juxy  case  at  a  railroad  croasdng.  The  court 
there  said: 

"I  am  not  aware  of  any  statute  In  this  state 
which  expressly  provides  that  railroad  com- 
panies shall  constnict  and  maintain  in  good  op* 
der  street  croasii^  at  the  grade  intersections 
of  their  railroad  and  ddetracki  with  the  streets 
of  tiie  dties  of  this  state;  bat  raflroad  com- 
panies are  by  the  statutes  i^ven  the  right  to  lay 
tiieir  tracks  in  and  across  the  streets  of  tbe  mn- 
nidpalitiei  of  the  state,  and  this  right  carriea 
with  it  the  corresponding  duty  on  the  port  of 
the  railroad  companies  to  conetruct  and  main- 
tain at  all  times  proper  crossings  on  the  streets 
iDtersected  at  grade  by  their  tracks  and  ^e 
tracks,  and.  If  any  injury  la  caused  by  reason 
of  thdr  neglect  to  do  cither,  they  are  liable 
Uwrefor.** 

At  page  273,  33  Cyc.,  It  is  said: 

"It  is  not  anfficlent  for  a  railroad  company 
properly  to  oonstract  a  crossing  and  to  restore 
the  highway  crossed  to  a  proper  condition ;  but 
it  Is  the  duty  of  the  company  subseguently  to 
keep  and  maintain  the  crossing  in  a  safe  and 
suitable  state  of  repair,  including  not  only  the 
crossing  of  the  tracks,  but  also  tiie  approaches 
thereto.  This  is  a  common-law  duty,  but  Is  fre- 
quently expressly  Imposed  by  statatory  or  char- 
tsr  provistona." 
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In  Uie  case  of  HoondsviUe  Ohio  River 
Ry.  Ca,  87  W.  Va.  82, 16  8.  SL  S14,  20  L.  R. 
A.  161: 

"By  the  common  law,  if  a  railroad  or  canal 
company  cross  or  build  its  work  upon  a  puUie 
b^woy,  it  most  make  and  maint^  a  proper, 
convenioit,  and  safe  crossing,  and  restore  the 
highway  to  as  good  condition  for  public  use  as 
the  condition  in  which  it  was  before  snch  in- 
terferoice  with  It,  though  eudi  company  be  act- 
ing under  leave  from  the  proper  authority." 

Palatka  v.  State.  23  Fla.  646,  3  South.  108, 
11  Am.  St  Bep.  3S5,  states  the  rule  thus: 

"Where  the  statute  is  silent^  the  common  law 
applies,  and  a  statute  which  expresses  specifical- 
ly no  further  exaction  tihan  a  restoration  of  the 
highway  to  its  former  condition  Is  not  to  be  con- 
strued as  abridging  the  common-law  duty  of 
maintaining  the  crossing  in  sndi  plight  as  to 
make  it  reasonably  safe." 

la  People  ex  rel.  r.  O.  &  A.  B.  B.  Co.,  67 
111.  lis,  the  court  says: 

"It  is  a  well-settled  principle  of  the  common 
law,  resting  npon  the  most  obvioos  considera- 
tions of  Justice,  that  any  person  or  corporation 
that  enta  through  a  hiidiway  for  tiie  baneflt  of 
sud)  person  or  corporation  mast  famish  to  flie 
public  a  proper  cnwdng,  even  though  acting  un- 
der a  license  from  the  proper  authorities.  We 
refer,  of  course,  to  cases  where  the  legislative 
power  has  not,  In  terms,  relieved  the  person  or 
company  that  interferes  with  a  highway  from 
the  necessity  of  removing  any  obstructions  they 
may  create.  In  the  absence  of  such  an  express 
provisicu,  it  is  palpable  tiiat  a  railway  company 
is  ander  obligation  to  leave  every  highway  that 
it  crosses  in  a  safe  condition  for  the  public. 
*  *  *  An  obligation  to  keep  up  a  crossing, 
imposed  as  a  condition  of  tbe  right  to  cross  a 
highway,  must  be  regarded  as  necessarily  at- 
taching to  whatever  person  or  corporation  may 
be  the  owner  of  the  road  as  long  as  the  right  is 
exerdsod.  It  is  a  continuing  condition  Insepa- 
rable from  the  enjoyment  of  the  tranf^hise." 

At  sectioa  1112,  voL  8.  BUiott  on  Bailroads, 
It  is  said: 

"The  duty  of  a  railroad  inmpany  In  regard  to 
tbe  restoration  and  repair  of  highway  crossings 
is  not  fully  performed  and  ended  by  the  mere 
restoration  of  the  highway  or  tbe  construction  of 
a  proper  erosslDg  In  the  first  instance.  It  dioold 
keep  the  crosring  In  reasonably  safe  condition 
and  repair,  with  reference  both  to  Ou  use  of 
the  same  for  its  own  purposes  and  for  ordinary 
travel  upon  the  highway." 

To  the  same  effect  see  the  following  cases: 
Maltby  v.  Chi.  &  W.  M.  Ry.  Co.,  52  Mich.  108, 
17  N.  W.  717;  Moberly  v.  Kansas  City,  etc., 
17  Mo.  App.  518:  State  of  Minn,  ex  rel.  v. 
St  Paul  By.,  98  Minn.  380,  108  N.  W.  261. 
28  L.  R.  A.  (N.  S.)  298,  120  Am.  St  Bep.  581, 
8  Ann.  Ca&  1047;  Paducah  &  E.  R.  Co.  v. 
Commonwealth,  10  Am.  A  Eng.  Ry.  Cas.  818 ; 
Cleveland  v.  Augusta,  102  Ga.  233,  29  S.  E. 
684,  43  L.  R.  A.  638 ;  Farley  v.  C.,  R.  I.  &  P. 
Ca,  42  Iowa,  234  ;  2  Elliott  on  Roads  and 
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Strecls,  f  1010 ;  Blrlew  r.  St.  Louis  &  S.  F. 
B.  Co.,  104  Mo.  Appi  561,  79  S.  W.  490 ;  Chee- 
apeake,  etc.,  v.  Dyer  Co.,  87  Tenn.  712,  11  S. 
W.  943. 

We  have  no  hesitancy  in  laying  down  the 
rule  tbat  where  a  railroad  crosses  a  highway 
tlie  absence  of  statutory  regulation)  It  Is 
the  duty  of  the  railroad  company  to  maintain 
that  portion  of  the  highway  which  It  actual- 
ly occupies  and  uses,  Including  snch  ap- 
proaches to  the  railroad  tracks  as  are  neces* 
sary  In  order  to  make  a  reasonably  safe 
crossing.  If  the  crossing  Is  on  the  exact 
grade  of  the  highway,  the  approach  would  be 
only  that  portion  of  the  highway  very  near 
to  the  track,  where  it  would  be  necessary  to 
board  or  otherwim  improve  so  as  to  make 
a  reasonably  safe  way  over  the  rail;  but 
If  the  railroad  cross  the  highway  either  above 
or  below  grade,  then  the  approach  would  be 
of  such  proper  length  as  woald  furnish  a 
reasonable  grade  to  the  crossing  and  be  of 
such  width  as  to  furnish  a  reasonably  safi! 
crossing.  The  width  of  the  approach  would 
depend  upon  how  much  of  the  highway  right 
of  way  is  improred  and  traveled. 

Counsel  for  ai^llant  seems  to  admit  that 
it  Is  the  doty  of  the  railroad  to  maintain  that 
portion  fjiC  the  crossing  wfaltA  Is  between  the 
raHs.  We  know  of  no  rule  of  law  or  reason 
which  would  require  the  railroad  company 
to  malnfBln  that  poxtkm  ot  the  highway 
wUch  la  between  the  raUa  and  would  relieve 
it  of  the  duty  to  maintain  that  portion  of  the 
highway  upon  wUdi  it  has  its  fiU.  If  In 
this  Instance  the  railroad  company  had  put 
Its  railroad  <m  blocks  where  it  crossed  the 
ddewalk,  and  bad  elevated  the  sidewalk  oa 
bIo<^  to  make  a  proper  crossing  ot  the  track, 
it  would  9eem  clearly  to  be  the  duty  of  tiie 
traiusx>rtatlon  cw^tany  to  maintain  that  por- 
tion of  the  Bidevalk  wbidk  it  had  so  elevated. 
It  would  seem  that  there  oonld  be  no  differ- 
mce  in  printdple  Pettier  the  sidewalk  la 
propped  up  or  whether  it  la  laid  on  a  flU 
made  by  the  transportatlcHi  company. 

We  think  the  court  was  Justified  in  sub- 
mitting the  questUm  at  n^^lgence  to  the  jury 
in  so  far  as  the  transportation  company 
was  concerned.  The  cmclnslon  to  which  we 
have  come  makes  it  unnecessary  to  dlpcuss 
some  of  the  Instructions  complained  of  with 
reference  to  approaches. 

[1 3]  8.  Hie  court  sutMuitted  to  the  Jury  cer- 
tain Interrogatozles  to  be  answered  by  them. 
We  do  not  think  It  is  necessary  to  set  omt 
here  these  interrogatories,  or  to  say  more 
than  that  we  are  of  the  opinion  tbat  they 
were  unobjectionable.  In  this  connection, 
the  court  instructed  the  Jury  that  any  ten  of 
their  number  might  answer  any  one  of  these 
Interrogatories,  and  the  appellant  complains 
of  this  portion  of  the  instructions.  The  mat- 
ter, however,  seems  to  be  controlled  by  our 
statute.  Section  858,  Bern.  Code^  xvovides 
as  follows: 


"In  aU  trials  by  Juries  of  twelve  In  the  su- 
perior court,  except  criminal  trials,  when  tea  of 
the  Jurors  agree  upon  a  verdict,  the  verdict  so 
agreed  upon  shall  be  signed  by  llw  foreman,  and 
the  verdict  sliall  stand  as  the  verdict  of  the 
whbis  Jury,  and  have  all  the  foroe  and  effect  of 
a  verdict  agreed  to  by  twelve  jurors." 

Section  S64,  Bon.  Code,  is  as  follom; 

"In  every  action  for  the  recovery  of  money 
ooiy,  or  specific  real  property,  the  jury,  in  th^ 
discretion,  may  render  a  general  or  special  ver- 
dict In  all  other  cases,  the  court  may  direct 
the  Jury  to  find  a  special  verdict  In  writing  upon 
all  or  any  of  the  iasues,  and  in  all  caaea  may 
instruct  them,  If  they  render  a  general  verdict, 
to  find  upon  particular  questions  fl£  fact  to  be 
stated  in  writing,  and  may  direct  a  written  find- 
ing thereon.  The  special  verdict  or  finding 
shall  be  filed  with  the  clerk  and  entered  in  the 
minutes." 

It  wonld  ai^ear,  ttanefbre,  that  these  In- 
tmogatories  were  special  verdicts  under  the 
statute  and  since  the  statute  aathorlxes  ten 
Jurors  to  return  a  vordict  In  certain  actioni^ 
it  would  seem  that  the  court's  inetructlona 
authorising  any  ten  of  the  Jurors  to  answer 
thq  questions  was  In  accordance  with  the 
statute. 

[14]  9.  In  instroctlon  No.  84  the  court  un- 
dertook to  d^ne  to  the  Jury  proximate 
cause,  and  In  so  doing  nsed  the  foUo^ng 
expressions: 

"In  event  yon  believe  that  one  or  the  other  or 
both  of  the  d^endants  were  n^ligent,  and  that 
tiie  plaintiff  was  also  negligent  you  moat  &»• 
certain  which  ne^igence  was  the  proximate 
cause  of  the  injury  as  distinguished  from  the  re* 
mote  cause,  and  base  your  ver^ct  accordingly. 
Any  one  or  all  of  the  parties  may  have  been 
negligent  If  the  negligence  of  the  plaintiff  was 
the  proximate  cause  of  tb«  injury,  the  plaintifT 
cannot  recover;  bnt  If  her  negligence.  If  any, 
was  not  the  proximate  cause,  but  the  remote 
cause,  and  the  negligence  of  one  or  both  of  the 
defendants  was  the  proximate  cause,  then  tiie 
idaintiff  would  be  oititled  to  reeover.** 

The  apiKlIant  transportation  company 
objects  to  this  Instruction  because  the  court 
told  the  Jury  that  the  respondent's  negli- 
gence must  be  the  proximate  cause,  as  dis- 
tinguished from  a  proximate  cause,  in  order 
to  prohibit  her  recovery.  Tte  distinction 
made  by  the  appellant  Is  correct  as  a  prin- 
ciple of  law ;  but  In  this  instruction  the  court 
was  manifestly  Instructing  the  Jury  as  to  the 
dUF^ence  between  iMx>xlmate  and  remote 
cause,  and,  when  read  in  that  light,  the  in- 
struction Is  not  improper.  Instruction  No. 
30  covered  the  question  of  contributory  neg- 
ligence, and  set  forth  that  contributory  neg- 
ligence arises  from  the  failure  on  the  part 
of  the  person  injured  to  exercise  reasonable 
care,  and  if  the  failure  to  exercise  such  rea- 
sonable care  "proximately  contributes  to  the 
cause  of  the  injury."  then  there  can  be  no 
recovery.   This  Instructiw  pn^erly  defines 
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proximate  cause  In  connection  with  contribu- 
tory negligence. 

One  or  two  other  minor  questions  raised 
by  the  transportation  company's  briefs  have 
been  duly  considered,  but  we  do  not  find  any 
merit  in  them. 

The  case  Is  reversed  and  remanded  for  new 
trial  as  to  the  appellant  county,  and  the  Judg- 
ment is  affirmed  as  to  the  appellant  trans- 
portaUoo  company. 


HOLCOMB,  G.  and  MOUMT,  FABKBB, 
and  FULLEBTON,  JJ^  concnr. 


m  Mmiio,  4as> 

GLOTBB  T.  BBOWN  at  aL 
(Sivmne  Cout  cf  Idaha  Oet  1*  lia&) 
fPor  Bmige,  J.) 

L  HUBBAKD  AWO  WXVB    ^safUK—AttAJOK  BT 
CBCIBD  FABIT  Off  OOHTBTAHOB  OT  IH'lUUf 

nr  ooHMUMixi  nraFotrr  to  wm. 
Xbe  validity  d  a  conveyance  from  husband 
to  wife  of  tilt  hubaiul'B  InterMt  In  ccHnmunlty 
property  cannot  be  qoeatloned  by  a  third  party, 
onless  such  party  was  a  creditor  of  the  husband 
before  the  conveyance  was  made  or  waa  a  nbae- 
qnent  puidkaser  irithout  notice. 

t.  Omcaan  ahd  mmmavrmtt  •a»74  —  Ok 
f  itT"  OF  wren— Statute. 
Upon  tbe  death  of  resptrndent's  mother  In- 
testate, an  undivided  one-half  Interest  In  her 
separate  proper^  passed  Immediately  to  re- 
■pondent  under  section  5702,  Rev.  St.  1887, 
which  was  tiie  succession  law  of  this  state  at 
that  time.  The  title  to  audi  interest  vested  in 
Baid  heir  at  her  deatti,  subject  only  to  proper 
administration. 

8.  EzEctrroBB  akd  admikistbatoes  «=»316 
(1) — PaovisioNa  or  statute  as  to  distbi- 

.    BOnoN  or  B8TATE  KANDATOBT. 

The  provision  -of  section  5702,  Rev.  St  of 
1887,  that  '^t  [the  estate]  *  •  *  must  be  dis- 
tributed *  *  *  in  equal  shares  to  tiie  sui^ 
vtvinff  hnaband  or  wife  and  child  •  *  •  is 
mandatory,  and  makes  It  tlie  taperatire  duty  of 
the  probate  court  to  tfstrlbute  the  property  in 
tbe  nuinner  and  to  the  belra  therdn  specified. 
Any  other  attempted  distrUmtton  of  the  prope>>- 
ty  in  question  is  in  ezce«  of  the  probate  oouifs 
Juriediction  and  void. 

4.  Judokbut  i|i  II  til  —  Rblzkt  xh  rquxTT 
raoM  TUUD  in  fbobais  FBocnotifos. 
fHie  validity  of  probate  ptoceedinga  may  be 
attained  upon  the  cround  tiiat  audi  proceedings 
have  worked  a  fraud,  and  a  court  of  equity  has 
jurisdiction  to  euapel  tbe  restoration  of  lands 
or  proceeds  fraudulently  acquired  by  such  pro- 
ceedings 

6l  VBITIKn  Am  TUBOHABB  •S»281ffi^POB- 
CHASBB  OHABQBABIB  WITH  HOTXOB  OW  IB- 
COBDBD  DKIIM. 

One  claiming  title  to  lands  Is  chargeable 
irith  notice  of  every  matter  affecting  the  estate 
which  appears  on  the  face  of  any  recorded  deed 


forming  an  essential  link  In  his  chain  of  title, 
and  also  with  notice  of  such  matters  as  he 
might  have  learned  by  Inquiry,  which  Qie  re- 
citals in  such  Instrnments  made  it  his  duty  to 
pursue. 

6.  GUABDIAJI  AKD  WABD  «=3l08  —  BUU  OW 
CAVEAT  BHPTOB  APPUBS  TO  OUABDIAII'B 
BALK. 

A  guardian  sale  of  real  estate  is  a  judicial 
sale,  end  the  rule  of  caveat  onptor  applies. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Judicial 
Bale.] 

7.  Appeal  and  ebbob  *=179(1),  719(1>-Aa- 

SIONUBRT  or  EBBOB  NECBSSABT  TO  BEVXSW. 

Held,  that  appellants  cannot  raise  the  ques- 
tion of  bona  fide  purdiase  upon  this  appeal: 
First,  because  they  have  made  no  asrignment  of 
error  raising  that  question  in  tills  court ;  and, 
second,  because  the  pleadings  m  their  part  do 
not  properly  raise  the  Issue. 

(Additional  Eyllabus  bg  Editorial  Staff.) 
(OoMurrkta  OpMm  per  Jfsrysm  O,  J,) 

8.  BuBBAirn  aicd  wife  «»2T6<9— Pbobatb 

JUBISDKnnOll  —  DxBTBZBUnOEr  OF  nEPABAXfl 
PBOFBBTT  of  DKOBASm  WIFE. 

Where  land  waa  the  separate  property  of  a 
deceased  wife,  and  not  community  property  as 
found  by  tiie  probate  court,  which  has  Jnrisdic> 
tion  as  to  separate  pK^terty,  but  not  as  to  con- 
mnnity  property,  that  court  in  distributii^  It  to 
husband,  etc.,  did  not  deal  with  estate,  but  as- 
sumed to  distribute  to  bim  property  already 
belonging  to  him,  so  that  tiiat  part  of  its  decree 
waa  a  uullity. 


9.  Judgment  iS=3l6— "JuBumcnxoir  of 

SUBJECT-  KATTBB." 
In  addition  to  jurisdiction  of  parties  and 
subject-matter  it  Is  necessary  to  validity  of  a 
judgment  that  court  have  jurisdiction  of  quee- 
tion  which  its  judgment  assumes  to  dedde.  or 
of  the  particular  remedy  or  relief  whldi  it  as- 
sumes to  grant;  "jurisdiction  at  tiie  subject* 
matter"  meaning  not  only  authori^  to  hear  and 
determine  the  particular  class  of  actions,  but 
authority  to  hear  and  determine  the  particular 
questions  the  court  assumes  to  decide. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Juris- 
diction of  the  Subject-Matter.] 

10.  YBNOOB  AHD  paBOHABEB  4s»2SlW  — 
PBOSPEOTZTB  FUBOHABEB  PUT  on  INQUZBT  AS 
TO  DISTBXBUTXOir  OF  ESTATE. 

Where  a  prospective  purchaser  of  land  from 
a  surviving  hiisband,  on  whom  probate  court's 
decree  of  distribution  in  his  wife's  esUte  bad 
not  conferred  titie,  or  from  his  guardian,  would 
have  discovered  on  examination  of  record  that 
it  had  been  distributed  to  him  as  community 
property  of  himself  and  wife,  and,  being  pre- 
sumed to  know  of  Rev.  St  1887.  {  5712,  xe- 
latlnc  to  Gommunity  property,  would  know  tAat 
decree  was  a  nullity,  he  would  be  put  on  In- 
quiry as  to  nature  of  the  title  which  would  dis- 
ci oee  all  the  infirmities. 

Bice,  J.,  dissenting. 

Appeal  fnHo  District  Court,  Oanyon  Oaa^ 
ty ;  B.  N.  Duns.  Presiding  Judge. 
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Action  to  quiet  title  aad  for  partition  by 
George  B.  Olorer  agalnat  Frank  L.  Brown 
and  others.  Jcdgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

S.  L.  TlptoD,  of  Boise,  and  F.  A.  Hagelln, 
of  Nampa,  for  appellants. 
George  H.  Rust,  of  Boise,  for  respondent 

BUDGE,  J.  This  action  was  brought' by 
resptwdent  to  quiet  title  to  an  undivided  one- 
half  interest  in  certain  property  in  Canyon 
county,  for  partition  thereof,  and  to  have  a 
decree  of  distribution  made  and  entered  in 
the  probate  court  adjudged  to  be  null  and 
void.  The  cause  was  tried  to  the  court  on  the 
second  amended  comidalnt  and  the  answer 
thereto.  Findings  of  fact  and  conclusions  of 
law  were  made  in  accordance  with  the  al- 
legations of  the  complaint,  and  Judgment 
entered  for  respondent  In  accordance  with 
the  prayer  thereof.  This  appeal  is  from  the 
Judgment 

The  facts  necessary  to  a  determination  of 
the  points  presented  by  appellant  are  that 
the  property  wad  originally  and  prior  to  June 
22.  1S96,  the  community  property  of  George 
S.  Glover,  the  father,  and  Marietta  Glorer, 
the  mother,  of  respoodeait  On  the  latter 
date,  George  S.  Glover  deeded  the  property  to 
Marietta  Glover.  This  deed  was  recorded  In 
Canyon  county,  July  16,  1896,  and  contained 
the  following  recitals; 

"That  the  said  party  of  the  Srst  part,  for  and 
in  con^derati(Hi  of  the  love  and  affection  which 
he  bears  towards  his  wife,  tbe  said  Marietta 
Qloyer,  and  for  the  purpose  of  making  her  a 
l^ft,  doc*  hereby  give,  grant,  alim  and  conver 
onto  his  said  wife,  die  nid  party  of  the  second 
port,  all  that  certain  property  situate  in  Can- 
yon county,  Idaho,  and  described  as  follows,  to 
wit :  The  S.  W.  %  of  sec.  34,  T.  8  N.,  R.  2  W., 
B.  M.,  Canyon  county,  Idaho,  as  the  same  ap- 
pears of  record  in  the  recorder's  office  of  said 
county. 

"To  have  and  to  bold  the  same  unto  tbe  said 
party  of  the  second  part,  her  heirs  and  assigns, 
for  her  sole  and  separate  use,  benefit  and  be- 
hoof forever.  To  hold  and  enjoy  all  and  singu- 
lax  the  same  and  every  part  and  parcel  thereof 
as  and  for  her  separate  estate,  especially  relln- 
qaishlog  for  himself  and  bis  bcirs  all  right  or 
claim  to  the  same  or  any  part  thereof  as  commu- 
nity property,  so  that  tiie  same  may  be  held  by 
her  as  separate  and  not  In  any  reqiect  as  com- 
munity property." 

Prior  thereto,  on  Jannary  6,  1896,  Glover 
and  his  wife  had  mortgaged  the  property  to 
Prosper  Avellne.  This  mortgage  was  satis- 
fled  of  record,  January  29, 1903.  On  Septem- 
ber 16,  1902,  the  property  was  again  mort- 
gaged to  Pro8p«r  Avellne  for  91300.  Tbls 
mortgage  was  aatisfled  of  racord  August  1, 
1907.  Before  ttie  aatisfactlm  of  the  latter 
mortgage^  Marietta  Glorer  died.  Intestate, 
June  18,  1905.  Letters  of  administration  <a 
ber  estate  were  granted  to  George  8.  Olorer 
b7  tbe  probate  court  of  Ada  county.  July  19, 
190S.   The  property  was  returned  and  ap- 


praised in  the  Inrentory  as  emnmunity  proQ- 
erty,  and  on  February  1,  1907,  the  flnal  de- 
cree of  distribution  of  her  estate  pnrp(»ted  to 
distribute  as  community  property  tbe  entire 
property  to  George  S.  Glover,  as  the  husband 
of  tb»  deceased.  Marietta  Glorer. 

On  Augu^  1,  1907,  George  S.  Glorer  as  a 
single  man  mortgaged  the  property  again  to 
Ptospee  Arellne,  for  ${^000.  The  latter  numt- 
gage  was  foreclosed  for  nonpayment,  axtd  a 
decree  of  foreclosure  and  order  of  sale  was 
filed  October  81, 1908.  On  December  lM90a; 
W.  H.  Thorpe,  as  sheriff  ct  Ganyw  county, 
execnted  a  certificate  of  sale  of  the  property 
to  PnKitier  Arelln^  anbject  to  redemptloi  in 
one  year. 

In  S^>tember,  1908,  George  S.  Glorer  was 
adjudged  Insane  by  the  probate  court  of  Ada 
county  and  committed  to  the  care  and  cus- 
tody of  the  Idaho  Insane  Asylum  at  Bla^A- 
foot,  where  he  remained  at  aU  times  thore- 
af  ter  until  the  date  of  his  deaUi  ca  Nornnber 
SO,  1913.  One  D..  D.  WUUams  was  granted 
letters  of  guazdlanshlp  (tf  the  esteto 
George  S.  01ot»,  October  2,  1908,  Proceed- 
ings were  had  In  the  gnardlansMp  matter  tor 
the  sale  at  tb»  property,  and  on  Btercb  U, 
19D0,  an  order  coDflrmlng  the  sale  from  IX  D. 
WUUaniB,  as  gnardlan,  to  T.  W.  Orane^  was 
made^  and  poranant  thereto  a  gnardlan's 
deed  was  filed  for  record,  April  1,  1909.  On 
Martih  24,  1908;  D.  D.  WUlIami;  as  gnardlan 
of  tlie  estate  at  George  8.  Glorer,  an  Insane 
persMi,  paid  to  Prosper  Ardlne  the  aoiv  of 
$5,888.88,  In  ftiU  paymmt  of  the  Judgment 
on  fOTCcloeure  of  the  mortgage,  and  Interest 
and  costs,  against  the  pn^erty,  and  thweby 
redeemed  the  land  from  tbe  foredosure  sale 
and  sheriff's  certificate  thereof.  AU  ot  tiie 
appeDants  derive  their  Interests,  either  me- 
diately or  Immediately,  through  T.  W.  C^ane, 
who  purchased  the  property  at  the  guardian 
sale. 

It  is  apparent  that  at  the  time  ct  Us  moth- 
er's death,  respondent  was,  not  quite  15 
years  of  age. 

The  main  polnte  sought  to  be  made  tLjf- 
pellonts  are  tliat  there  Is  no  finding  that  tbB 
PKperts  was  the  separate  property  of  Marl- 
eSa  Olorer;  that  the  i^wperty  was  in  Cact 
cfunmnnlty  property  and  not  her  separate 
pn^rty;  that  there  is  no  snffldoit  allesa- 
tion  in  fbe  complaint  as  to  fraud;  and  tb&t 
the  decree'of  distributlm  awarding  the  prop- 
erty to  George  S.  Olorer  can  only  be  atta^ed 
oa  appe^  therefrom. 

[1]  As  to  tbe  first  point,  the  oonrt  foond 
the  facts  above  recited,  and  found  as  a  con- 
clusion of  law  that  the  property  **was  tbe 
BcAe  and  separate  pr<q)erty  of  Marlette  Olo- 
rer."  It  was  emlnoiOy  proper  to  so  find  as 
a  conduslon  of  law,  if  tbe  facts  aa  found 
upon  which  the  condnsion  Is  based  are  ade- 
quate to  snpiKnt  the  legal  inference  Itaat  tb» 
pn^)erty  waa  ber  separate  property.  Appd- 
lants  contend  Qiat  community  property  can 
only  be  conveyed  so  aa  to  become  Qie  separate 
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property  of  tbe  wife  when  tbere  are  no  com- 
munity or  other  debts  of  the  husband,  and 
rely  upon  tbe  case  of  Bank  of  Oroflno  v.  Well- 
man,  26  Idaho,  425, 148  Pac.  1168.  The  most 
that  can  be  deduced  from  the  opinion  In  the 
latter-  case,  however,  Is  that  sudii  a  conYey- 
ance  is  rold  as  to  existing  creditors.  Tbe 
true  rule  Is  that — 

"No  third  party  can  question  the  validity  d 
a  conveyance  from  tbe  husband  to  the  wife  un- 
less be  was  a  creditor  of  the  hosband  before  the 
conveyance  was  made,  or  was  a  nibseqnent  pur- 
diaser  without  notice;"  De  Garca  Oslvan,  65 
Tex.  68 ;  Lehmbug  t.  Biberstein,  61  Tex.  457. 

The  deed  to  Marietta  Glover  manifests  on 
Its  flioe  a  dear  and  unequivocal  lnteiiti<m  to 
omTert  the  pvapeity  Into  the  separate  iwop- 
wty  of  ^arietta  Glover.  This  deed  was  re- 
corded long  i«lor  to  tbe  time  that  Crane  totik. 
title  Uirongh  tbe  guardian,  upon  whose  title, 
as  bas  beai  already 'observed,  the  rlfl^ts  of 
all  of  tbe  appellants  d^nd.  No  ulstlng 
creditor  la  brae  ooniidalnlng,  and  the  fktcts 
dhow  tbat  ttie  dalms  at  all  creditors  in  ex- 
Istoice  at  the  time  tiie  v^ag&rtj  was  deeded 
to  Marietta  Glover  were  sattafled  and  tbe 
pnqterty  redeemed. 

It  Is  dear,  therefore,  that  the  property 
was  the  separate  property  of  Marietta  Glo- 
ver, and  that  tbe  court  properly  so  found. 

[2}  The  statute  cfH  successltm  In  force  at 
the  time  of  the  death  of  Marietta  Glover,  de- 
fining tbe  manner  ,ta  which  such  proi>ert7 
i^ould  be  distributed,  was  section  6702  of 
tbe  Bevised  Statntes  of  1887,  tbe  material 
pwtloD  of  whlCU  reads  as  follows: 

"Sec;  6702.  When  any  person  baring  title 
to  any  estate  not  otherwise  limited  by  -marriage 
contract,  dies  widiout  dlspoeliig  of  the  estate  by 
will,  it  is  succeeded  to  and  must  be  distributed, 
unless  otherwise  espFSssly  provided  in  this  Code, 
subject  to  the  payment  of  his  debts,  in  the  fol- 
lowing manner: 

"1.  If  the  decedent  leave  a  surviving  hiwband 
or  wife  and  only  one  child,  or  the  lawful  issue 
of  MB  child  in  equal  ahares  ta  the  snrvlving 
husband  or  wife  and  child,  or  Issue  of  sadi 
child.  •  • 

Notwithstanding  the  fact  that  this  prop- 
erty was  separate  property.  It  was  caused 
to  be  returned  by  George  S.  Glover,  as  ad- 
ministrator of  his  wife's  estate,  as  com- 
munity property.  Inventoried,  appraised,  and 
distributed  as  such.  It  Is  immaterial  wheth- 
er George  S.  Glover  was  acting  with  an 
bimert  lntenti<m  and  In  tbe  belief  that  the 
pvoperty  was  community  prc^rty.  The  re- 
sult of  this  proceeding  worked  a  fraud  upon 
tbis  req)CMidrat.  As  was  said  by  the  Supreme 
CkKirt  of  Washington: 

"It  may  be  conceded  tiiat  there  was  no  Intok- 
tion— and  we  think  that  Is  a  fact— on  ^e  part 
of  the  attorneys,  the  probate  judge,  TuU,  and 
the  respondent,  to  injure  the  appellants,  and 
that  they  acted  from  the  best  of  motives;  but 
tbe  fact  stands  out,  nevertheless,  that  they  per- 
petrated in  law  a  fraud  upon  the  cblldien." 


Dormitzer  v.  German  Savirgs  3t  Loan  Society, 
23  Waah.  182,  220,  62  Pac  862,  891.  Judgment 
affirmed  102  U.  &  125,  24  Sup.  Ct  221.  48  L. 
Ed.  878. 

Tbe  foregoing  language  Is  quoted  witb  ap- 
proval In  German  Savings  &  Loan  Society  v. 
TuU,  186  Fed.  1,  69  C.  C.  A.  1. 

Up<»i  tbe  death  of  Marietta  Glover,  an  un- 
divided one-half  interest  In  the  property 
passed  immediately  to  respondent  as  ber  son 
and  heir.  His  title  vested  at  her  death,  <iub- 
Ject  only  to  proper  administration.  In  re 
Newlove's  Estate,  142  OaL  S77,  75  Pac.  1083 ; 
McCaughey  v.  Lyall,  224  U.  S,  558,  82  Sup. 
Ct  602,  56  L.  Ed.  883. 

The  statute  in  force  at  the  time  vested  the 
title,  and  a  decree  of  distribution  of  the  pro* 
bate  court  neither  gave  a  new  titie  nor  trans- 
ferred any  rights.  Bates  v.  Howard,  lOT 
OaL  173,  88  Pat  715;  Robinson  v.  Fair,  128 
U.  S.  63,  9  Sup.  Ct.  30,  32  Ii.  Ed.  416;  Bln- 
swanger  v.  Henninger,  1  Alalia,  509;  Hume 
T.  Laurel  Htll  Cemetery  (a  C.)  142  Fed.  502; 
Carter  v.  Frahm.  31  S,  D.  879,  141  N.  W.  370. 

[3]  But  entlr^  apart  from  tbe  question 
of  fraud  and  Its  ^ect  npcm  tbe  validity  of 
the  decree  of  the  probate  court,  that  decree 
possesses  no  validity,  for  tf  any  force  is  to 
attach  to  the  finding  of  the  probate  court 
that  the  property  was  the  community  prop- 
erty of  George  S.  and  Marietta  Glover,  then 
that  court  became  Ipso  facto  divested  of 
any  further  Jnris^ctlon  to  administer  upon 
the  pnq^erty.  If,  on  4be  other  band,  tbe 
finding  of  tbe  prObate  court  tbat  the  prop- 
erty was  community  inoperty  is  to  be  dis- 
regarded and  treated  merely  as  an  error, 
then  its  decree,  whldb  gave  tbe  wtufle  es- 
tate to  George  S.  Qlover,  Is  void  as  to  the 
Interest  of  this  respondent,  a  minor  heir, 
becaus9  in  excess  of  tbe  jurisdiction  of  tbe 
probate  court 

Let  it  be  conceded  tbat  it  is  tbe  office  of 
the  probate  court  to  determine  who  are  the 
h^rs.  This  was  done,  and  die  i»obate  court 
foimd  tbat  Cteorge  S.  Glover  and  tbls  re- 
spondent were  tbe  belrs.  Hie  law  of  sac- 
session  already  referred  to  in  existence  at 
that  time  gave  one-half  of  the  estate  im- 
mediately upon  the  death  of  Marietta  Glover 
to  respondent  then  a  minor,  subject  only, 
as  previously  observed,  to  proper  admlnlff- 
traUon,  and  the  probate  court  bad  no  juris* 
diction  to  decree  tiie  entire  estate  to  one 
heir  and  to  leave  tbe  otiier  belr  without 
estate,  having  found  him  to  be  sucb  belr. 
The  language  of  the  statute  is: 

"•  •  •  It  [the  estate]  •  •  •  must  b« 
distribnted  •  •  •  In  equal  shares  to  the  sur- 
viving husband  or  wife  and  child.  *  •  •** 

Tbe  admonition  expressed  tbereln  is  not 
merely  good  advice,  but  Is  mandatory,  leaves 
no  discretion  in  the  court,  and  makes  It  tbe 
imperative  duty  of  the  court  to  distribute 
the  property  in  tbe  manner  and  to  tbe  heirs 
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therein  specified  and  found  by  the  court 
Any  different  attonpted  distribution  of  the 
ptop^ty  wonld  be  In  »cesB  of  the  probate 
ooort'a  jnrisdictkm  and  void.  The  authorl- 
tlea  cited  by  respondent  upon  this  prlndple 
are  'conclusive  The  inrlnclide,  briefly  sum- 
marlxed,  may  be  stated  thus:  Even  thongh 
a  court  has  jurlsdlctkm  over  the  subject- 
matter  and  the  parties.  If  It  proceeds  to  dis- 
pose of  mattm  over  which  It  Is  not  author* 
Ised  to  act  or  to  srant  relief  a  character 
wfal<dt  it  has  no  power  to  grant.  Its  judg- 
meat  Is  in  this  respect  void.  Anthony  v. 
Kasey.  83  Va.  338.  6  S.  BL  176,  6  Am.  St 
Bep.  277,  278;  Fnrman  v.  Fttrman,  153  N. 
T.  809,  47  N.  E.  677.  60  Am.  St  Bep.  629, 
and  note  at  64S,  644;  Day  v.  Hlcou,  18  WalL 
166,  21  L.  £d.  861 ;  Ex  parte  Lange,  18  WalL 
163,  21  li.  Bd.  872 ;  In  re  Klumpke's  Estate, 
167  C^L  415,  139  Pac.  1062;  Freraoan  on 
Judgments,  |  116,  p.  176. 

With  respect  to  void  judgments,  tba  latter 
author  says: 

"A  void  Judgment  is,  In  legal  eEEect,  no  jndg- 
ment  By  It  no  rights  are  divested.  From  it  no 
rights  can  be  obtained.  It  neither  binda  nor 
bars  any  one.  AH  acta  pafonaed  under  it  and 
all  claims  flowing  out  of  It  are  void.  The  par- 
ties attempting  to  enforoe  it  may  be  responsi- 
ble as  treBpassers.  The  purchaser  at  a  sale  by 
virtue  of  Its  authority  finds  himself  without  ti- 
tle and  without  redress.  The  first  and  most  ma- 
terial inquiry  in  relation  to  a  judgment  or  de- 
cree, then,  la  In  relation  to  its  validity.  For  if 
it  be  null  no  action  on  the  part  of  the  plaintiff, 
no  Inaction  on  the  part  of  the  defendant,  no  re- 
sulting equity  in  the  hands  of  third  persons,  no 
power  residing  In  any  legislative  or  other  depart- 
ment of  die  government,  can  invest  it  with  any 
of  the  el«nents  of  power  or  validity.  It  does  not 
terminate  or  discontinue  the  action  In  which  it 
is  entered,  nor  merge  the  cause  of  action ;  and 
it  therefore  cannot  prevent  the  plaintiff  from 
proceeding  to  obtain  a  valid  judgment  upon 
the  same  cause,  either  In  the  action  in  which 
the  void  judgment  was  entered  or  in  some  other 
action.** 

Tbia  proceeding  Is  not  a  collateral  attach 
on  the  Judgment  but  is  a  direct  attack. 
Oampbdl  v.  Gampbell.  149  Cal.  712,  87  Pac; 
673. 

The  district  court  had  Jurisdiction  nnd» 
Its  gaieral  eonity  powers  to  entertain  this 
action.   As  was  said  by  this  court: 

"If  through  fraud  or  perjury  an  hrir  has  been 
deprived  of  property  wiUiout  any  laches  or  fault 
on  his  part  he  has  his  remedy  in  a  court  of  equi- 
ty." OonnoUy  v.  Probate  Court  25  Idaho,  38, 
47, 1B6  Pac  206,  209. 

[4]  The  validity  of  probate  proceedings 
mar  he  atta<fted  for  firand,  and  the  Jurisdic- 
tion ot  a  court  of  equity  to  compel  restora- 
tlcm  ct  lands  or  proceeds  fraudulently  ac- 
quired by  Budi  proceedings  Is  clear.  Rhino 
V.  Emery,  72  Fed.  382,  IS  C.  G.  A.  600; 
Johnson  T.  Waters,  111  V.  S.  640,  4  Sup. 
Ct  619.  28  Ifc  Ed.  647;  Arrowsmlth  t.  Glea- 


Bon,  129  U.  S.  88»  8  Sup.  Ot  287,  S2  L.  Ed- 
630;  HcDaniel  t.  Traylor.  196  U.  B.  416.  25 
Sup.  Ct  S6B,  49  U  Ed.  633 ;  Grllllth  v.  Godey, 
US  U.  S.  89,  6  Slip.  Ct  383,  28  U  Ed.  931. 

In  ttw  celebrated  case  of  Johnson  v. 
Watars,  supra,  the  court  used  the  following 
pertinent  language: 

"In  a  general  sense,  it  Is  true  that  the  deci- 
sions of  ttiat  court  [probate]  in  the  matter  ot 
the  succession  are  conclusive  and  binding,  es- 
pecially uptm  those  who  were  psrties.  Bat  this 
la  not  universally  true.  The  most  soloan  trans* 
actions  and  judgments  may,  at  the  Instance  of 
the  parties,  be  set  aside  or  sendered  inoperative 
for  fraud.  The  fact  of  being  a  party  does  not 
estop  a  person  from  obtaining  in  a  court  of 
equity  relief  i^ainst  fraud.  It  is  generally  par- 
ties that  are  the  victims  of  fraud.  Tlie  court 
of  chancery  Is  always  open  to  hear  complaints 
against  it  whether  committed  in  ^lus  or  by 
means  of  Judicial  proceedings.  In  sndi  cases 
the  court  doM  not  act  as  a  court  of  review,  nor 
does  It  inquire  into  any  Irr^larities  or  errors 
of  proceeding  in  another  court;  bnt  it  will 
scrutinize  the  conduct  of  the  parties,  and  if  it 
finds  tliat  they  have  been  goil^  of  fraud  in  ob- 
taining a  judgment  or  decree,  it  will  deprive 
them  of  Qie  benefit  of  it  and  of  any  inequitable 
advantage  which  tb^  have  derived  under  it** 

Another  case  much  in  point  is  Sohler  t. 
Sohler,  135  Cal.  323,  67  Paa  282,  87  Am.  St. 
Rep.  The  opinion  In  the  latter  case  so 
clearly  eluddates  one  of  the  main  principles 
decisive  of  the  iwesent  case  that  we  feel  con- 
strained to  quote  QieretnHn  at  some  length. 
The  court  said: 

"The  executrix  of  the  estate  was  not  alone 
the  trustee  (rf  all  of  the  heirs  of  the  estate  and 
ail  of  the  parties  in  interest  thereto  and  there- 
under. She  was  the  mother  of  these  minor 
plaintiffi^  had  their  actual  custody  and  control, 
and,  aa  their  natural  guardian,  was  ctutt^cable 
with  all  the  hicb  duties  pertaining  to  that  rrla- 
tionship.  As  ezecntrix,  merely,  It  might  be  ar- 
gued that  she  was  a  disinterested  party,  having 
no  concern  whatsoever  in  the  qnestitm  of  heir- 
ship or  right  of  distribution,  standing  indiffer- 
ent between  the  parties,  and  interest^  only  in 
carrying  into  effect  the  determinatioB  of  the 
court  upon  these  questions.  But  as  the  mother 
and  natural  guardian  of  these  plaintifEs  her 
position  was  a  very  different  one.  Stie  was  un- 
der most  solemn  obligation  to  protect  the  legal 
rights  of  her  infant  and  dependeit  offspring. 
She  was  under  like  obligation  to  dibclose  to  the 
court  ot>  th^ir  behalf  and  in  their  interest,  all 
knowledge  which  she  possessed,  and  she  was  un- 
der the  same  obligation  to  see  that  tbeir  legal 
claims  to  the  estate  were  properly  presented  be- 
fore the  court  in  probate;  and  with  peculiar 
force  did  this  duty  press  upon  her.  In  view  of  the 
fact  that  during  all  of  this  time  die  was  execu- 
trix of,  and  administered  upon,  the  estate 
through  whldi  her  children  were  to  derive  their 
property.  Sneh  being  her  position,  it  is  charfred 
that,  in  Eolation  of  this  duty,  and  of  the  rights 
of  her  minor  children,  she  connived  with  her 
adult  son — not  an  heir  to  the  estate  of  the  de- 
ceased—to  procure  for  him  a  distributive  portion 
of  that  estate,  and  that  the  conspiracy  was  car- 
ried to  a  successful  termination.   Here  certain- 
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]y  is  n  rbnrei  of  concealment  upon  the  part  of 
tlii>  giiardian,  wben  she  should  have  ip^m  fai 
t\\f  interest  of  her  wards,  and  coUasion  upon  the 
part  of  the  guardian  with  another  not  in  inter- 
est in  the  estate,  to  the  end  that  that  other 
might  despoil  the  warda  of  their  rightful  inherit- 
Ancr.  Tt  cannot  to  this  be  answered  that  the 
probate  proceeding  upon  distribution  was  not 
an  adversary  proceeding.  It  becomea  adTeraary 
in  every  case  where  there  are  coDflicting  daima, 
and  where  there  be  not  the  moat  perfect  under- 
standlng  and  barnKmy  between  the  cUimantB. 
The  moment  heirship  waa  set  np  by  Qie  falae 
claimant,  Reuss,  that  moment  between  Um  and 
the  rightful  heira  an  adversatr  proceeding  was 
at  issue,  and  from  that  moment  it  became  the 
4uty  of  the  guardian  of  these  minor  heira  to 
Ke  that  the  fullest  presentation  of  their  claims 
was  pnt  before  die  court.  Qliia,  by  conspiracy 
iHth  her  codcfendant,  it  is  asserted  she  did  not 
do,  and  it  la  clear  that  her  fraud  in  pushing  on 
behalf  of  Reuse  his  false  claim  to  h^rahip  and 
distribution,  and  in  concealing  the  truth  from 
her  own  minor  children,  the  rightful  belta,  and 
in  leaving  them  in  ignorance  that  they  were 
thus  to  be  deprived  of  their  patrimony,  was 
fraud  extrinrie  to  the  caae,  which  prevented 
tbeir  Iwing  properly  represented  at  the  hearing, 
«r  fmn  b^ng  reprcaentad  at  all.** 

Of  all  of  these  matters,  the  purchaser  at 
fbe  snardlan  sale  through  whom  these  ai>* 
pellants  seek  to  claim,  ui>on  the  theory  that 
they  are  bona  flde  purchasers,  was  as  fully 
advised  at  the  time  he  took  the  guardian's 
deed  as  were  appellants  at  the  time  they 
purchased,  for,  as  has  been  noticed,  the  deed 
from  George  S.  Glover,  which  constituted 
this  prop&rty  the  separate  property  of  Mar- 
ietta Glover,  was  and  had  for  years  been 
■on  record,  before  the  guardian  sale. 

[f]  The  general  mle  is  fairly  stated  in 
39  Cyc.  1713,  that: 

"One  claiming  title  to  lands  is  diargeable  with 
notice  of  every  matter  affecting  the  estate  which 
appears  on  the  face  of  any  deed  forming  an  es- 
sential link  in  the  chain  of  inatruments  through 
which  he  derives  his  title,  and  also  with  notice 
of  whatever  matters  be  would  have  learned  by 
any  inquiry  which  the  redtals  in  those  instru- 
ments made  it  his  duty  to  pursue  ■  •  * 
■citing  nnmerouB  auHiorities  from  nearly  every 
Jurisdiction  in  the  land.  2  Fomeroy's  Bqulty 
Jurisprudence  (4th  Bd.)  |  660.  p.  1296. 

A  clear  exposition  of  the  principle  involv- 
>ed  will  be  found  In  Dormltzer  v,  Grerman 
Savings  &  Loan  Society,  BiQ)ra.  The  court, 
after  discussing  the  principle,  quoted  the  fol- 
lowing statements  of  the  mle  from  the  au- 
tboritiea  dted: 

**  'Whatever  Is  notice  enough  to  enlte  tike  at- 
tention of  a  man  of  ordinary  prudence  and  call 
for  further  inquiry  la,  in  equity,  notice  of  all 
facts  to  tiie  knowledge  of  which  an  inquiry  sug- 
gested by  such  notice,  and  prosecuted  with  due 
and  reasonable  diligence,  would  have  led.  Kerr, 
Fraud  ft  M.  236.  It  will  not  do  for  a  purchaser 
to  dose  his  eyes  to  facts ;  facta  which  were  open 
to  hia  inves^gation  hr  the  exercise  of  that  dili- 
gence which  the  law  imposes.   Such  pnrchaam 


are  not  protected.  *  *  *  No  prindple  is  bet* 
ter  eatablisbed  than  that  a  purchaser  must  look 
to  every  part  of  the  titJe  which  is  essential  to 
its  validity.  •  •  •  When  a  purchaser  cannot 
make  out  his  title  but  through  a  deed  which  leads 
to  a  fact,  he  will  be  affected  with  notice  oi  that 
fact*  Brush  t.  Waie^  IS  Pet.  98,  10  K  Ed. 
672.- 

[6]  A  guardian  sale  of  real  estate  Is  a  Ju- 
dicial sale  and  the  mle  of  caveat  emptor  ap- 
plies. Black  V.  Walton,  82  Ark.  821 ;  Guynn 
V.  McGauley,  82  Ark.  97. 

There  is  no  questi<Hi  of  latent  equity  In 
this  case.  The  facts  which  rendered  the  pro* 
bate  Courtis  decree  void  were  clearly  express- 
ed upon  its  fiice.  Independent  of  tlie  fraud 
which  in  law  had  been  practiced  upon  re- 
spondent- 

Moreover,  tliese  appellants  are  In  no  posi- 
tion to  urge  the  question  of  bona  flde  pnr- 
cihase  np<m  this  appeal:  Flrat,  because  they 
have  made  no  asalgnment  of  error  raising  the 
question  in  this  wurt;  aeooDd.  because  the 
pleadings  on  their  part  do  not  xnoperly  raise 
the  Issue. 

The  rale  Is  stated  by  Mr.  Pnmetaj  u  fal- 
lows: 

*^e  allegattoBs  of  ttie  idea,  or  of  an  answer 
so  far  as  It  relates  to  this  defense,  must  indnde 
all  those  particulars  which,  as  has  been  shown, 
are  necessary  to  constitute  a  bona  Ode  purdiasr. 
It  should  state  the  conuderation,  which  must 
appear  from  the  averment  to  be  'valuable'  with- 
in the  meaning  of  the  nilea  upon  that  subject 
and  should  i^ow  that  it  has  actually  been  paid, 
and  not  merely  secured.  li  aftouM  alto  deny 
notice  in  iht  futlett  and  drarMt  manner,  end 
thia  denial  it  neceaaary  vfhether  noHoe  ia  tiuirg- 
ed  jn  the  complaint  or  not."  (Italics  ours.)  2 
Poroeroy,  Bqulty  Jurispradenee  (40k  Ed.)  I  785, 
at  1606. 

[7]  The  question  of  bona  fides,  therefore.  Is 
not  presented  upon  this  appeal.  Be  that  as 
It  may,  ai^llants'  predecessors  In  Interest 
had  all  the  notice  which  the  law  Is  capable 
of  giving  them.  It  certainly  cannot  be  argu- 
ed that  any  duty  rested  upon  this  minor  bdr, 
who  was  without  representation  in  fact  and 
whose  rights,  have  been  purportedly  destroy- 
ed by  the  fraud  of  his  natural  guardian,  to 
rash  In  to  the  guardian  sale  and  by  pro- 
claiming his  Interests  give  actual  notice  In 
fact  to  Cran^  the  purdiaser  thereat  Ko 
BU<fh  duty  rests  npon  a  minor.  If  the  notice 
whidi  Crane  had  is  Insufficient  to  defeat  his 
dalm  that  he  is  a  bona  flde  purduser,  thai 
there  Is  no  means  known  to  the  law  hy  wUdi 
the  rights  <^  this  minor  could  have  been 
protected,  lii  view  of  the  ocmduct  of  the  pro- 
bata court  and  his  natural  gaardlaa  It 
would  be  a  reivoadi  upon  the  law  and  npim 
onr  form  of  JuriBprudenoe  to  hold  that  a 
court  at  equity  la  Impotoit  to  afford  a  minor 
relief  under  such  circumstances. 

There  la  no  merit  In  the  contention  of  ap- 
pellants that  they  are  entitled  to  equitable 
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relief  by  reBson  of  'the  fact  that  money  of 
their  srantor,  Crane,  went  to  pay  off  the 
mortgai^  referred  to  herein  under  the  belief 
that  George  S.  Glover  bad  the  entire  title 
to  the  land.  They  are  not  subrogated  to 
the  Eights  of  the  mortgagee.  There  was  no 
mistake  of  fact  only  mistake  was  one 
of  law.  against  wbl(^  a  court  of  equity  will 
not  grant  relief.  Kl^mann  v.  Oeiselmann, 
U4  Mo.  21  S.  W.  796,  35  Am.  St  Rep. 
761 ;  German  Savings  ft  Loan  Society  v.  Toil, 
sapra;  2  Jones  on  Mortgages  {9th  Ed.)  | 
874f.  p.  417;  Wadsworth  T.  Blake,  48  Minn. 
609,  45  N.  W.  113L 

The  Judgment  is  affirmed.  Costs  awarded 
to  respondent 

MORGAN,  G.  J.  (concurring).  While  I 
concur  in  the  conclusion  reached  in  the  fore- 
going opinion,  I  do  so  for  reasons  that  are 
entirely  foreign  to  those  therein  expressed. 

At  the  time  Marietta  Glover  died,  and  dur- 
ing the  time  an  attempt  was  Iielng  made  to 
probate  her  estate.  Rev.  Stats.  S  6712, 
was  In  force,  and  contained  the  following 
proTlsiou: 

"Upon  the  death  of  the  wife,  the  entire  com- 
munity propttty,  withoat  adminiatration,  be- 
longs to  the  anrviving  hosband,  *  •  • " 

The  record  before  us  discloses  that  the 
probate  Judge,  in  his  decree  of  distribution, 
found  the  heirs  to  the  estate  of  Marietta 
Glover  to  be  her  husband  and  her  son ;  also 
that  the  land,  title  to  which  is  here  In  Ittl- 
gatitm,  was  conununlty  property,  vrbXdi  he 
thereupon  assumed  to  distribute  to  the  hus- 
band. 

[>]  It  is  clear  the  land  in  question  was  the 
separate  property  of  the  decedent  and  that 
the  probate  court  had  Jurisdiction  of  It 
It  Is  also  ciear  that  trlbimal  did  not  have 
Jurisdiction  of  the  commimlty  property  be- 
cause it  did  not  belong  to  the  vrlfe's  estate, 
bat  upon  her  death  belonged,  without  admtn* 
Istratlon,  to  the  husband.  That  court,  hav- 
ing found  the  land  to  be  community  prop- 
erty, did  not,  in  purporting  to  make  dis- 
tribution of  It,  deal  with  the  estate  of  the 
wife,  but  assumed  to  distribute  to  the  hus- 
band property  which  already  belonged  to 
him,  not  because  he  Inherited  It,  but  be- 
cause  he  owned  it  This  was  beyond  the 
Jurisdiction  of  the  court,  and  that  portion  of 
the  decree  is  a  nullity. 

tl]  "In  additlcm  to  Jurisdiction  of  the  par- 
ties and  Ihe  subject-matter,  it  is  necessary 
to  the  validity  oi  a  Judgment  that  the  court 
should  have  Jurisdiction  of  tbe  question 
which  its  Judgment  assumes  to  decide,  or  of 
the  partieular  remedy  vr  reii^  whidi  It  fts- 
nunes  to  grant  •  •  •»  23  Cyc;  684 ;  Mnn- 
day  T.  Tail,  84  N.  3.  Law,  418;  Waldnm  v. 
Harvey,  S4  W.  Va.  608.  46  S.  B.  608;  Stand- 
ard Savings  ft  Loan  Association  v.  Anthony 
WluAesale  Grocery  Co.,  162  Pac  451,  L.  B. 


A.  1017D,  1020;  Sharp  v.  Sharp,  166  Pac. 
175,  L.  R.  A.  1917r,  662.  "'JurisdicUon  of 
ttie  snbject-matter*  means,  not  only  authority 
to  hear  and  determine  a  particular  class  of 
actions,  Imt  authori^  to  bear  and  determine 
the  particular  questions  the  court  assumes 
to  decide."  Sache  t.  Wallaoe  et  aU  101  Minn. 
168,  112  N.  W.  SS6,  U  L.  B.  A.  (N.  S.)  803, 
118  Am.  St  Rep.  612,  11  Ann.  Cas.  34& 

It  vnts  b^ond  the  Jurisdlcttwi  of  the  pro* 
bate  court  to  distrltnite  community  property 
to  the  surviving  husband  because  it  was  not 
a  part  of  the  deceased  irife's  estate.  Al- 
though it  had  Jurisdiction  to  do  so,  that  court 
did  not  distribute  to  him  the  separate  prop- 
erty of  his  wife;  tt  failed  to  find  she  had 
separate  property.  That  which  It  attempted 
it  was  without  Jurisdiction  to  do ;  that  which 
it  had  Jurisdictlcm  to  do  it  did  not  attempt 

[10]  The  decree  did  not  confer  title  upon 
George  S.  Glover,  and  it  is  not  available  to 
appellants  in  support  of  their  contention  that 
they  are  innocent  purdiasers  and  incum- 
brancers. A  prospective  purchaser  of  this 
land  from  Glover,  or  his  guardian,  would 
discover,  upon  examination  of  the  record, 
that  it  had  l>een  distributed  to  him  by  the 
probate  court  as  community  property  ol  him- 
self and  his  wife.  Such  a  purchaser,  being 
presumed  to  have  knowledge  of  the  provision 
of  section  6712,  supra,  would  know  the  de- 
cree was  a  nullity ;  that  It  could  neither  add 
to  nor  detract  from  the  title  Glover  had,  and 
would  be  put  upon  his  inquiry  as  to  the  na- 
ture and  condition  of  that  title,  .which  In- 
quiry would  disclose  all  Its  Infirmities. 

I  dissent  from  that  portion  of  the  <^tni(Hi 
which  holds  a  decree  of  a  probate  court  dis- 
tributing property  other  than  as  directed  by 
statute  to  be  In  excess  of  Its  Jurisdiction 
and  void ;  also  from  that  portion  which  holds 
this  action  to  be  a  direct,  and  not  a  collater- 
al attack  upon  the  Judgment  (O'Neill  v.  Pot- 
vln,  13  Idaho,  721,  93  Pac.  20,  257),  and  from 
that  portion  which  announces  that  "the  va- 
lidity of  probate  proceedings  may  be  attacked 
for  fraud  and  the  Jurisdlctlcm  of  a  court  of 
equity  to  compel  restoration  of  lands  or  pro- 
ceeds fraudulently  acquired  by  such  proceed- 
ings Is  clear,"  unless  that  rule  Is  limited  by 
a  statement  to  the  effect  that  decrees  of  pro- 
bate courts  In  probate  matters  are  subject 
to  attack  In  like  manner  and  to  like  extent 
only  as  are  Judgments  and  decrees  of  other 
(burts  of  record  in  matters  within  their  Ju- 
risdiction. 

RICB,  3.  (dissenting).  The  property  ln< 
volved  in  this  action  was  the  separate  prop- 
erty of  Marietta  Glover  at  the  time  of  her 
death.  From  the  stipulation  of  facts  flied 
in  this  case  we  must  assume  that  the  pro. 
bate  court  acquired  Jurisdiction  of  her  estate. 
Under  Rev.  Statutes,  S  57(0,  snbd.  1.  her  sup- 
vlvii^  husband.  George  S.  Glovor,  and  her 
Jttlnor  son,  George  B.  Glover,  plaintiff  bdow. 
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were  entitled  to  succeed  to  tills  property  in 
equal  shares.  Suctt  proceedings  were  bad 
In  the  adndnlstration  of  ber  estate  In  tbe 
^obate  court  that  a  decree  of  dlstribndon 
was  entered,  reciting  tliat  the  property  was 
cnnmmiity  property,  and  dlatrlbntlng  tbe 
whole  thereof  to  the  snrvlTing  hnsband, 
Qeorge  S.  Glover.  Ko  appeal  was  takoi  from 
this  decree  of  distribution. 

It  is  tnie  that  it  is  not  tbe  office  of  a  de- 
cree of  distribution  by  the  probate  court  to 
create  tlties,  or  to  transfer  rights.  In  re 
Newlore's  Estate^  142  CoL  377,  75  Paa  1088 ; 
Bates  T.  Howard,  lOB  CaL  173,  88  Fac.  715; 
Gossage  T.  Crown  Point  M.  Co.,  14  Ner.  138 1 
CSiever  t.  Ohlng  Hong  Foy,  82  CUL  68.  22 
Paa  But  it  is  the  oiBce  of  a  decree 

of  distribution  to  determine  who  the  hdrs 
are  to  whom  the  estate  has  descended,  in 
ttie  absence  of  a  testamoitaiy  disposition 
thereof,  and  apporti(m  the  parts  to  i^di 
eadi  heir  is  entitled.  In  Idaho  a  decree  of 
distrlbntlon  applies  to  personal  property  and 
real  estate  alike.  See  Toland  t.  Earl.  129 
GaL  148,  61  Pac.  914,  79  Am.  St  Rep.  100. 

luTolTed  In  every  decree  ot  distribution 
in  the  matter  of  any  estate  of  which  the 
probate  court  has  Jurisdiction,  and  which 
has  not  been  disposed  of  by  will.  Is  the  de- 
termination of  the  question  as  to  who  are 
the  heirs  of  the  intestate,  and  the  further 
question  of  the  parts  or  proportions  of  the 
estate  to  whldi  each  heir  is  entitled.  Mil- 
ler r.  Mltcham.  21  Idaho.  741.  123  Pac.  Ml ; 
Oonnolly  T.  Probate  Court,  26  Idaho,  35,  186 
Pac.  205;  Crew  v.  Pratt.  UO  Cal.  130,  51  Pac. 
38;  Cunha  v.  Hughes,  122  Cal.  111.  54  Pae. 
685.  68  Am.  St  Rep.  27 ;  St  Mary's  Hospital 
T.  Perry.  152  Cal.  388,  92  Pac.  864;  In  re 
Bnrdlck's  Estate,  112  Cal.  387,  44  Pac.  734. 

If  the  property  In  fact  had  been  com- 
munlty  property,  under  Revised  Statutes  In 
force  at  the  time  this  administration  was 
had,  the  pr(^te  court  would  have  had  no 
jurisdiction  of  the  estate.  In  re  Rowland's 
Estate.  74  CaL  523,  16  Pac  316.  5  Am.  St. 
Rep.  464;  In  re  Young's  Estate,  128  OaL  837, 
66  Pac.  1011;  In  re  Klumpke's  Bstate,  167 
CaL  415,  139  Pac.  1062. 

The  claim  advanced  by  the  husband  that 
the  property  was  community  property  and 
belonged  to  him,  not  as  heir  but  as  owner, 
la  a  <daim  adverse  to  the  estate,  and  pre- 
sents a  question  of  which  the  probate  court 
had  no  jOElsdictlon.  In  re  Klumpke's  Es- 
tate, sivra;  In  re  Rowland's  Estate,  supra. 
The  probate  court,  under  our  statute.  Is  not 
required  to  make  and  file  findings  of  fact 
as  a  basis  for  its  decree  of  distributl<n.  If 
die  inobate  court  in  this  case  was  attempting 
to  pass  iqmn  the  adverse  claim  of  the  sur- 
viving hnsband  that  the  ivoperty  was  com- 
mnnlty  property,  and  therefore  belonged  to 
bim  as  owner  without  administration.  Its 
action  in  so  finding  was  beyond  Its  Jurisdic- 
tion and  void. 


I  think  tbe  mere  fact  that  the  court  found, 
by  way  of  recital,  that  flie  property  involved 
in  this  action  was  commtmlty  property  would 
not  have  the  effect  of  dlvestlnc  the  court  of 
}urlaUcti<m  of  the  estata  Notwithstanding 
SUA  finding,  It  was  the  courtfs  duty  to  pro* 
<wed  and  make  a  decree  of  dlstrlbutlou,  a 
duty  whidiy  in  oue  ct  refussl,  it  might 
have  been  compelled  to  perform  by  writ  of 
mandate.  It  did  not  dismiss  the  probate 
mvceedlngs.  but  did  make  and  enter  its  de- 
cree of  dlstrlbntku. 

That  the  court  was  intending  to  decree  a 
distribution  ta  the  estate  of  Marietta  Glover, 
deceased,  and  was  not  AetUng  over  the  es- 
tate to  George  S.  Glover,  the  surviving  hus- 
band, because  as  community  property  it  be- 
longed to  him  without  administration,  I 
think  is  patent  on  the  jace  of  the  decree  it- 
self:  The  decree  tiontalna  tht  following: 

"George  S.  Glover,  tbe  administrator  of  the 
estate  of  Marietta  Glover,  deceased,  havii^  on 
tbe  2lRt  day  ot  Jatmary,  1907,  flled  in  tbe  court 
hia  petition,  setting  forth,  tmtaxg  otbttr  matters, 
that  all  accounts  have  been  finally  settled, 

•  •  •  and  that  a  portion  ot  said  estate  re- 
mains to  be  divided  among  tbe  heirs  of  said  de- 
ceased; •  *  *  said  matter  coming  on  regu- 
larly to  be  beard  this  let  day  of  February,  1907, 

*  *  *  and  it  appearing  to  the  satisfaction  of 
this  court  that  the  residue  of  said  estate,  consist- 
ing  of  the  property  hereinafter  particularly  de- 
scribed, is  now  ready  for  distribution;  «  •  * 
that  the  said  estate  Is  commnnlty  proporty; 
that  tbe  said  MarletU  Glover  died  Intestate  hi 
the  county  of  Los  Angeles,  state  of  California, 
on  June  16. 1907  [1905]  and  his  [her]  only  hdrs 
at  law  are  George  S.  Glover,  husband,  and  Ray- 
mond Glover,  son;  •  •  •  that  the  said 
George  8.  Glover,  as  the  hnsband  ot  the  said 
Marietta  Glover,  Is  entitled  to  all  the  reBidue  of 
said  estate.  •  *  • 

"It  is  hereby  ordered,  adjudged,  and  decreed 
that  the  residue  of  said  estate  of  Marietta  Glo- 
ver, deceased,  hereinafter  particularly  described, 
and  now  remaining  in  the  hands  of  said  admin- 
istrator, and  any  other  property  not  now  known 
or  discovered,  which  may  belong  to  said  estate, 
or  in  whidi  the  said  estate  may  have  an  inter- 
est, l>e  and  the  same  is  hereby  distributed  as  fol- 
lows, to  wit:  [To]  George  S.  Glover.  •  •  •  •» 
(Then  follows  a  particidar  description  ot  the 
property  involved  In  this  action.) 

Failure  to  mention  an  heir,  or  distribution 
to  one  not  an  heir,  or  erroneously  determin- 
ing the  proportions  or  parts  of  the  estate  to 
which  the  heirs  are  entitled,  does  not  ren- 
der the  decree  void.  Sohler  v.  Sohler,  135 
Cal.  323,  67  Pac.  282.  87  Am.  St  Rep.  98  j 
Mulcahey  v.  Dow,  131  CaL  73,  63  Pac.  15a 
To  so  hold  would  be  to  deny  power  In  the 
court  to  commit  error.  To  hold  a  decree  ot 
distribution,  awarding  to  one  heir  that  por- 
tion ct  an  estate  which  by  the  statute  of 
succession  belongs  to  another  heir,  void  pro 
.tanto  because  In  excess  of  the  jurisdiction 
of  the  probate  court,  would  result  in  unsetp 
tUng  the  Inobate  titles  of  tbe  state.  It  would 
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lead  to  the  erll  wltich  the  law  waa  deaigned 
to  remedy.  I  think,  therefore,  that  the  de- 
cree of  distribution  In  thla  caae  waa  errone- 
ous, but  not  void. 

No  appeal  having  been  taken,  It  became 
final  and  concInalTe.  C.  L.  |  5627 ;  Miller  t. 
Mltcham,  supra;  Oonnoll;  t.  Probate  Court, 
vatpn;  Wm.  Hill  Go.  t.  Lawler,  116  CaL 
809,  48  FatL  828;  Grew  ▼.  Pratt,  aupra;  Goad 
T.  Honteomery,  119  CaL  0B2,  61  Pa&  681, 
63  Am.  St  148;  In  le  Trescony,  119 

«Cal.  068»  01  Pac.  S51;  CuDha  v.  Hnghea,  su- 
pra; Jew^  T.  Pierce^  120  CaL  78,  fi2  Pac. 
182;  In  xe  Boner's  Bstate^  148  Oal.  194,  76 
Pac.  968;  St.  Marjr'B  ^wpital  t.  Perry,  so- 
imt;  In  re  Kennedy's  Estate,  128  Cal.  884, 62 
Fac:  64;  In  re  Bardl<&'8  fiMat^  8l^wa; 
Chever  t.  Ghtoff  Hong  Foy,  sspxa. 

TbB  decree  of  diftrtbntlon,  being  a  pro- 
ceeding in  rem,  was  binding  iqKm  the  minor 
bdr.  Mulcahay  t.  Dow*  suiwa;  Connolly  t. 
Probate  Court,  supra. 

Oeorees  of  probate  ooorts  In  probate  mat- 
twa,  however,  are  anlijec^  to  atta<^  In  equity 
to  tlie  same  extent  ^s  decrees  or  Judgments 
of  other  courts  In  other  actions.  Bacon  t. 
Bacon.  ISO  Oal.  477.  89  Pac  817. 

The  seccmd  cause  of  action  In  the  com- 
plaint allies  fraud  In  the  procurement  of 
the  decree  of  distribution,  and  the  complaint 
contains  a  iH^yer  for  general  relief. 

Bespondent  in  this  case  should  have  been 
granted  any  relief  to  whldi  he  was  entitled 
under  the  allegations  of  his  complaint,  and 
the  proof  produced  at  the  trial.  Dormitzer 
y.  German  Savings  &  Loan  Soc,  23  Wash. 
132,  62  Pac.  862.  His  allegations  and  proof 
of  fraud  were  snflScifflit  within  the  rules  laid 
down  In  the  cases  of  Sobler  r.  Sohler,  supra, 
and  Diamond  Oonm^,  2S1  Fed.  234,  163 
C.  O.  A.  390. 

Under  the  Constitution  and  statutes  of  this 
state,  probate  courts  are  granted  exclusive 
original  Jurisdiction  In  the  matter  of  the  set- 
tlement of  estates.  Connolly,  v.  Probate 
Court,  supra ;  Idaho  Trust  Co.  t.  Miller,  16 
Idaho,  308,  102  Pac.  360.  The  district  court, 
therefore,  could  not  have  set  aside  the  decree 
of  the  probate  court  and  substitute  such  a 
decree  as  would  have  been  proper  in  its  judg- 
ment ;  neither  Is  It  within  the  province  of  the 
district  court,  unless  the  matter  readies  it 
on  appeal,  to  direct  the  probate  court  as 
to  what  decree  It  shall  make.  Toland  t. 
Earl,  supra. 

Doubtless,  in  proper  cases  where  those  In- 
terested in  the  estate  can  be  made  parties 
to  the  action,  a  decree  of  distribution  may 
be  set  aside  In  equity  for  fraud.  In  auch< 
cases  the  estate  reverts  to  the  probate  court 
to  complete  the  administration.  In  re  Mc- 
Farland's  Estate,  10  Mont.  686,  27  Pac.  389. 
But  In  this  case  the  surviving  husband  died 
long  prior  to  the  Institution  of  the  actioir. 
Appdiants,  defendants  below,  had  derived 
title  through  the  fbthor,  Qeorge  S.  Glover. 


Respondent  was  not  entitled  to  have  the  de- 
cree set  aside  so  as  to  divest  appellants  of 
their  title,  or  cast  a  cloud  thereon,  if  they 
were  bona  fide  purchasers  of  the  itrq;>erty. 
It  may  he  conceded  that  at  the  time  the 
guardian's  deed  was  given  the  pn^ierty  was 
impressed  with  a  omstructlve  tnut,  that  la, 
that  George  8.  Glover  bdd  an  ondirided 
one-half  of  the  proporty  as  trustee  for  his 
minor  mm.  Dlemtmd  v.  Connolly,  mpra; 
Sohler  V.  Sotaler,  supra;  Estate  of  Hudson, 
63  Cal.  464.  A  guardian's  sale  of  real  estate 
la  a  Jndldal  sale^  and  the  rule  of  caveat  en^ 
tor  applies.  Black  r.  Walton,  82  Ark.  821; 
Badielor  r.  Sorb,  08  Neb.  122,  78  N.  W. 
480^  76  Am.  St  Beik  70;  Lenders  t.  13um- 
as,  36  Sla.  618k  17  Sontta.  683,  48  Am.  St 
Bep^  286.  But  a  puchaaer  In  good  faith  of 
trust  propwty  at  a  judicial  wa3»  thereof  is 
not  affected  by  the  trust,  and  takes  the  iaop> 
erty  freed  therefrfxn,  unless  he  had  notice 
ot  the  tntst  at  ttie  time  of  Uie  porduaa  17 
Oyc  1802  ;  39  Cyc  682. 

Bespondent  alleged  in  bts  eomplaint  tibat 
the  appellants  took  their  title  wlQi  notlop  of 
his  equities,  and  that  they  were  not  bona  fide 
purchaso^B,  which  allegations  arodlants  de- 
nied. In  tlielr  answer,  they  did  not  affirma- 
tively allege  that  thby  were  bona  fld6  purchas- 
ers. The  court  found  that  the  defendants,  a> 
pellants  here,  purchased  th^  title  to  the  land 
described  with  notice  of  the  ri^ts  and  inter- 
ests  of  respondent-  Appellants  do  not  specif 
as  error  in  their  brief  that  the  evid^ce  was 
insufficient  to  support  this  finding,  altbon^ 
they  argue  that  appeUants  were  bona  fide 
purchasers  for  yalue. 

It  is  apparent  from  the  record,  however, 
that  the  question  of  the  bona  fides  of  ap- 
pellants was  considered  in  the  trial  of  the 
case  below.  Since  the  evidence  consisted 
principally  of  a  stipulation  of  focts,  and  no 
question  of  credibility  of  witnesses  Is  Involv- 
ed, and  this  court  has  before  it  for  con- 
sideration all  that  the  trial  court  had  on 
this  feature  of  the  case,  X  think  we  should 
consider  the  question  of  the  bona  fides  of  ap- 
pellants, even  in  the  absence  of  a  direct 
spedflcadou  of  error  as  to  the  Lnsufiiclency 
of  the  evidence,  and  even  though  the  burden 
of  alleging  and  proving  that  appeUants  were 
bona  fide  purchasers  rested  with  them. 
Gwald  V.  Hufton,  31  Idaho,  873,  ITS  Pac.  247; 
Johanaen  t.  Locm^,  81  Idabo,  TC4,  178  Pac 
778. 

There  Is  nothing  whatever  In  the  record 
upon  whldi  the  finding  that  the  appeUants 
took  wltta  notice  can  be  baaed*  except  the 
fact  that  the  deed  of  gift  from  the  husband 
to  the  wife  was  duly  recorded.  But  between 
the  time  of  the  recording  of  that  deed  and 
the  guardian's  sale  the  probate  court  had  dis- 
tributed the  property  to  the  surviving  hus- 
band. A  decree  ot  dlstrlbution<tf  tbeprobate 
court  la  entitled  to  aU  the  presiuiqiitlona  In 
its  favor  which  are  applicable  to  a  decree 
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of  a  comt  of  (cneral  Jufadlctliin.  In  flie 
atnoioe  of  aay  proof  of  noUos^  eztrinalc  t» 
tbat  contafaied  In  the  records  In  the  office  of 
the  eonnty  recoidv.  It  mgoiu  to  me  to  be 
manifest  Uiat  a  pordiaaer  would  bave  a 
right  to  rely  upon  the  subsequent  decrefc 

I  am  of  the  opinion  tbat  the  judgment 
ahonld  be  reversed,  and  the  cause  ronai^ed 
to  the  district  court  for  a  new  trlaL 
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JOHNSON  T.  RAZET  eC  aL  (U  A.  62SU 

(Supreme  Court  of  Califomla.   Oct.  8,  1919.> 

1.  UOBTOAOBI  «S»1S7,  241— A  UEH  AHD  HOT 
AH  IHTIBiar  ZH  PBOPEBTT. 

Dnder  OIt.  Code^  1  2S88,  a  nortgafe  Ifen 
is  not  an  intscat  tn  the  propwtr,  but  a  mere 
Ben;  so  that  transfer  of  the  mortgase  does  not 
transfer  title  to  the  mortfaged  hmd. 

2.  UoBTQAon  •b)»285  —  Swuanr  roa  debi 

AHD  HOT  TBaHBIKaULI  WXTHOUT  ZSAHUB 
or  DKBT. 

A  mortgage  bdng  a  mere  security  for  debt, 
is  not  transferable  without  transfer  of  the 
debt. 

8.  UOBTOAQn  «SBji6&— lEjBPT  AUTB  TO  PIO- 

noT  iHrnan  or  oBiDxntt. 
Where  mortgage  was  assigned  to  a  mar- 
ried woman  and  the  mortgaged  land  deeded  to 
her  husband,  and  tiiey  then  deeded  the  land, 
exprenly  subject  to  Uie  mortgage,  It  will  be 
held  not  to  have  merged  in  the  fee;  equity 
keeping  It  alire  where  necessary  to  pmteot 
rl^ti  of  the  (me  to  whom  tiie  debt  la  doeu 

Department  L 

Appeal  from  Superior  Court,  Loa  Angelea 
County ;  John  W.  Shenh,  Judge. 

Action  begun  by  Arnold  Vetter,  Anna  M. 
JoSxnaon  being  aubstltuted  as  plaintiff, 
against  H.  B.  Raaey  and  another.  From  an 
adr^w  Judgment,  defendant  O.  8.  James  ap- 
peals. Affirmed. 

Hammac^  ft  Hammadc,  of  Loa  AngeUa, 
tor  appellant. 

Charlea  J.  Kelly  and  D.  A.  Stuart,  hotti  of 
Loa  Awgelea,  for  revondoit 

SHAW,  J.  Tha  defendant  Jamea  iwpma 
on  the  Judgment  roll  from  a  Jodgmoit  fore- 
closing a  mortgage.  Hie  action  was  begun 
by  one  Arnold  Vetter.  Beftxe  Qie  trial  the 
mortgage  waa  aaalgned  to  Anna  M.  Johnson 
and  she  waa  subetltnted  as  plaintiff. 

TbB  facta  presented  by  the  record  are  as 
fidlowa:  The  defendant  Bamy,  being  at  the 
time  the  owner  ct  ttie  land  lnT<dTed,  execut- 
ed a  mnrtgage  thereon  to  said  Vetter  to  se- 
cure a  note  for  |1,B00l  Default  having  bera 
made  In  payment  of  the  note^  Tetter  b^an 
thia  actlm  to  foredoee  the  mor^ge.  The 
defendant  James  was  made  a  party  upcm 


the  allegation  that  he  bad  SMue  Interest  tn 
the  pn^)erty.  Affier  the  aolt  was  begns, 
Razey  coDTeyed  tlie  land,  anhjeet  to  the  mort- 
gage to  Peter  Johnson,  irtio  was  the  hus- 
band ot  said  Anna  U.  Jcdioson.  niereafter 
Vetter  asaigned  the  mortgage  to  said  Anna 
M.  Johnson.  The  consideration  for  this  as- 
signment waa  paid  from  her  aqiarate  funds, 
and  the  mortgage  thereupon  became  her  sep- 
arate property.  The  land  held  by  Peter 
Johnaon  under  his  conveyance  from  Baxey 
must  be  presumed  to  have  been  community 
property,  although  the  record  Is  tflrat  <n 
ttie  subject  Befinv  the  trial  Peter  Johnson 
and  his  said  wife,  'Anna  M.  Johnson,  Joined 
In  a  deed  coaTeying  the  land  to  the  defend- 
ant James,  mis  deed  expressly  stated  thit 
the  land  waa  eonwed  to  JAmsa  aoltfeet 
to  the  said  mortgage,  suit  to  foredosa  which 
waa  then  pending.  By  a  sqpplemeiital  an- 
swer James  est  vp  these  txanaactlonB,  and  be 
now  daims  that  1^  reason  of  ibe  deed  from 
Pet«  Johnson  and  wife  to  James  tbe  mort- 
gage became  satisfied  and  be  became  vested 
with  the  entire  Interest  in  the  property  free 
from  all  liens  and  ''i^iwi^  thereon  ot  either 
of  the  paxtiea  to  said  deed.  His  theory  is 
that,  since  tt»  deed  pniported  to  caalBf  ibe 
fee^  It  carried  with  It  aU  leaser  interests 
whidi  she  held  In  the  land  and  liens  uriiich 
she  held  thereon  indudlng  fhla  mortgage 
lien,  and  that  the  provision  in  tbe  deed  Itself 
that  the  grantee  took  the  property  subject 
to  the  mortgage  was  of  no  efEecL 

[l-l]  We  cannot  agree  with  this  coitentlaL 
The  mortgage  bdcnged  to  tbe  wife  as  her 
separate  property,  nie  land  belonged  to  the 
husband  as  community  property.  It  does 
not  appear  that  tbe  wife  received  any  oon- 
sideratton  for  the  conveyance  of  the  land 
by  bar  husband  to  James  going  to  ber  af9- 
ante  estate.  Aa  all  presomptions  must  he 
indulged  In  snivort  of  the  Judgmoit  and 
fiicts  which  axe  Justly  inforable  from  tbe 
facts  found  must  be  presumed  to  exlat,  we 
must  ■'"Timo  that  she  Joined  in  Qie  deed 
because  It  was  a  conveyance  of  community 
property  to  which  her  signature  would,  nndw 
some  cmtingaicles,  ba  necessary  to  give  title 
satlsfactoty  tb  tbe  purchasra-.  A  mortgage 
lien  is  not  an  interest  in  Q»  propwty,  but 
a  mere  lien  thereon.  A  transfer  of  the  mort- 
gage does  not  transfer  title  to  the  land  mwt- 
gaged.  GiT.  Ciode,  |  2888.  A  mwtgage  is  a 
mere  security  for  tba  debt,  hnd  it  cannot 
pass  without  a  transfer  of  the  debt  The 
convesnmoe  o(  tbe  land  and  the  asBlgnnlent 
of  the  mortgage  are  distinct  transactions, 
dlflermit  in  Aaracter;  the  Intention  of  one 
being  to  conv^  tbe  title  to  tbe  land,  and  of 
the  other  to  transfer  a  debt  with  its  securi- 
ties. Civ.  Code,  1  2986;  Peters  v.  Jamea- 
town  Bridge  Co.,  6  CaL  336,  68  Am.  Dec.  134. 
In  riew  of  the  express  reservation  In  tbe  - 
deed  that  It  was  conveyed  subject  to  Oie 
mortgage.  It  la  obvlon*!  tbat  there  was  no 


B»For  otlwr  esMt  mi  Mme  topic  uA  KKT-NVHBBB  la  all  Kar-N«ab«r«d  Dlg«Bti  SBd  Indent 
184P.-42 


Digitized  by 


Google 


668 


184  PAOmO  BBPQBKBB 


(GaL 


traiufiBr  to  Jamoi  of  the  dd)t  due  to  tbe 
wife  or  of  the  eecarlty  therefor.  Under 
these  drcamBtances,  equity  will  regard  tbe 
title  to  the  land  and  the  lien  tliereon  as 
a^>arate  and  keep  the  lien  alive  for  the 
purpose  of  protecting  the  owner  of  the  debt 
The  principle  that  equity  will  keep  alive  a 
mortgage  lien  under  drcumatanceg  similar 
to  this  where  It  U  necessary  to  do  so  In  order 
to  accomplish  Justice  and  protect -the  rights 
of  ttie  party  to  whom  the  debt  Is  due  la 
fully  established  by  our  dedslona  Davis 
KandBll,  U7  OaL  12,  48  Paa  806;  Ans^o 
California  Bank  T.  Field,  146  Cal.  653,  80 
Pac.  1060;  Bumpp  r.  Gerkens,  68  CaL  002; 
Tolman  t.  Smith,  8S  CaL  280,  24  Pac.  743. 
The  conrt  did  not  err  In  applying  these  prin- 
ciples and  holding  that  the  mortgage  still 
remained  effective  notwithstanding  tbe  oon- 
Tsyance  to  said  defendant 
The  Judgment  Is  affirmed. 

WeooDcor:  lAWLOB,  J.;  OLNBX.J. 


<181  Cal.  389) 

<X)imNENTAL  CASUALTY  CO.  v.  PHIjS- 
BURT  et  al.,  Bute  Industrial  Accident 
Commisiiou.    (Sac.  2852.) 

-(Supreme  Ooort  of  California.  Oct  8,  1019.) 

JlunXB  AND  BEBTANT  «=»3SS— Wm  BXOUV- 
ZRG  BEPABATE  MAINTEItANCS  CAN  BECOVSI 
tJNDIB  WOKKHEN'S  COHPSnSAXION  ACT. 

A  wife  who  U  not  living  with  her  husband, 
■but  who  is  receiving  from  him  money  paid  pur- 
suant to  a  decree  awarding  her  separate  mainte- 
xance,  is,  within  Workmen's  Compensation  Act, 
1 14,  dedaring  that  a  wife  shall  be  oonduslvely 
jmsnmed  dependent  for  support  upon  a  husband 
with  whom  she  was  living  or  for  whose  support 
■sndi  husband  was  legal];  liable,  and  an  award 
in  her  favor  for  his  death  cannot  be  defeated  on 
the  ground  that  the  legal  liability  in  the  act 
meant  tbe  common-law  liability  de6ned  by  Civ. 
Code,  H  174,  176,  for  the  decree  merely  reduced 
to  a  definite  form  the  common-law  UabQl^  of 
the  hu^Mmd  to  support  her. 

In  Bank. 

Application  for  writ,  by  the  Continental 
Casualty  Company,  directed  to  A.  J.  Pills- 
bnry  and  others,  members  of  and  constitut- 
ing the  Industrial  Accident  Commission,  to 
review  an  order  ot  the  commission  awarding 
compensation  to  the  surviving  widow  of  a 
deceased  workman.   Award  affirmed. 

Devlin  ft  Devlin,  of  Sacramento,  for  peti- 
tioner. 

A.  B.  Oraiqmer,  oC  San  ViandscOb  for  re- 
epondents. 

OliNET,  3.  One  Oox  wu  kflled  while  In 
(he  employ  of  the  Sacramento  Northern 
Ballroad.  No  qnestloii  Is  made  but  that  ttko 

accident  resulting  In  his  death  occurred  un- 


der such  drcofflStBUces  that  his  dependents, 

If  he  had  ur.  are  entitled  to  coDUMoaatioa 
under  the  Workmen's  Ooanpoisatlmi  Act 
(St  1917,  p.  881).  He  left  a  wife,  and  die 
petitioned  the  commlsBlmi  for  such  compen- 
satitm,  and  it  was  awarded  her  as  wholly  de- 
pendent upon  htm.  The  Insurance  carrier 
for  the  employer  Uiereiqwrn  petitlonied  tar 
and  secured  an  alteraatiTe  writ  txom  Uiis 
court  to  review  the  award.  The  aole  qnes- 
tlon  Is  as  to  whether  the  deoedaifa  wife 
was  wholly  d^iendent  upon  him  within  tiie 
meaning  of  the  Workmoi's  Compensation 
Act 

The  material  provlslona  of  the  act  are  the 
following  portions  of  section  14: 

"(a)  The  following  shall  be  conclusively  pre- 
sumed to  be  wholly  dependent  for  support  upon 
a  deceased  onploye:  (1)  A  wife  upon  a  husband 
with  whom  she  wo  living  at  tbs  time  ol  Us 
death,  or  for  whose  sopport  such  husband  was 
legally  liable  at  the  time  of  his  death.  •  •  • 
(b)  In  all  other  cases,  QoestiiniB  of  entire  or 
partial  dependency  and  questions  as  to  who  eoB- 
stitute  dependenti  and  the  extoit  of  their  de- 
penden<7  shall  be  determined  In  accordance 
with  the  fact  as  the  fact  may  be  at  the  time  of 
the  Injury  of  the  nnploye." 

The  wife  was  not  living  wltli  the  decedent 
at  the  time  of  his  death.  In  order  to  suih 
port  tbe  award  of  the  commission,  it  muet 
therefore  appear  ^ther  that  the  decedent 
was  legally  liable  for  her  suKwrt  ia  that  she 
was  In  fact  wholly  dependent  npcm  him. 
The  cMnmisslon  found  in  favor  of  the  wife 
on  both  these  issues.  As  we  are  ot  the  opin- 
ion that  the  award  must  be  sustained  upon 
the  first  ground — that  is,  that  her  husband  at 
the  time  of  his  death  was  legally  liable  for 
her  support— -there  li  no  neceaaltr  for  oon- 
slderlug  the  second. 

The  facts  npcm  the  first  issue  are  that  the 
decedent  deserted  his  wife  to  1911,  and  nev- 
er Uved  with  her  afterwards.  No  proceed- 
ings for  a  divorce  were  ever  brought  but  to 
1912  his  wife  filed  to  Iowa  a  suit  for  sepa- 
rato  matotenance  and  secured  a  decree 
awardtog  her  such  matotenance  to  the  sum 
of  $60  a  month.  This  decree  renutoed  to 
effect  until  the  decedent's  death.  Pnrsaant 
to  the  decree  toe  decedent  sent  his  wife 
m<mey  from  time  to  tlm^  the  amoonto  aver^ 
agtog  about  $20  or  $26  a  mMith.  The  poel- 
tltm  of  the  insurance  carrier  Is  that,  by  rea- 
son of  the  existence  t3t  this  matotenance  de- 
cree, the  husband  was  not  legally  liable  for 
his  wife's  support  Hie  mere  statement  of 
this  position  is  wen-nigh  oioagh  ot  an  an- 
swer to  It  It  Is  raOier  difficult  to  aeo  irtiat 
the  matotoiance  decree  means  If  It  doee  not 
mean  that  Qw  husband  is  Icially  llaUe  fttr 
his  wiftfs  support 

nw  eootaitlon  of  tbe  Insurance  company 
Is  ttiat;  when  Uie  act  speaks  ot  the  hQAand 
being  legally  liable  fox  the  wtfe'a  sn^ort 
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**the  ilabUlly  diereln  referred  to  mvat  neces- 
•arily  me&n  the  common-law  liability  de- 
fined by  sections  174  and  ITS  of  the  CItU 
Gode»  and  oatmot  mean  ItoMHfy  to  the  wife." 
(The  italics  are  oura). 

Section  175  has  nothing  to  do  with  the 
case.  It  provides  that  when  a  wife  aban- 
dons her  huabaod,  or  Uvea  apart  from  him  by 
agreement,  be  is  not  liable  for  her  support. 
Here  the  wife  had  not  abandoned  her  hus- 
band, nor  was  she  living  apart  from  him  by 
agreement. 

Section  174  xo-ovldes  that,  If  the  husband 
n^lects  to  make  adequate  provision  for  the 
ani^ort  of  his  wife,  any  other  person  may 
furnish  her  with  necessaries  and  recover  the 
reasonable  value  thereof  from  the  husband. 
The  point  is  made  that  by  the  maintenance 
decree  the  husband  was  relieved  from  liabil- 
ity to  third  persons  under  this  section.  It  is 
Immaterial  whether  he  was  or  not  The  com- 
pensation provided  by  the  act  is  for  the  bene- 
fit of  the  wife,  not  for  that  of  ber  creditors, 
or  of  those  who  may  supply  her  with  ne- 
oeuitles.  It  is  true  that  the  llabUlty  of  the 
bnAand  to  pers<m8  mi^lylng  the  wife  with 
BMaaalties  where  he  neglects  to  provide  for 
her  la  an  Incident  ot  the  obligation  which 
rests  nptn  blm  to  nmwrt  ber.  But  It  Is  tmly 
an  Ixwldent,  not  the  main  obligation.  The  in- 
cident may  be  remared,  and  the  main  obliga- 
tion remain  wholly  unaffected. 

Tttffle  axe  dted  In  petltloner'a  behalf  an- 
thorities  to  the  effect  that,  when  tbwe  has 
been  a  dlvoice  a  menaa  et  flimro  with  a  de- 
cree of  malntmanee  to  the  wife,  the  com- 
mon-law obligation  of  the  husband  la  sup- 
planted by  the  obllgatl<m  IMF  tha  decree  and 
the  hnsbuid's  reomualblllty  la  measured  by 
Um  decree  nds  la  true  In  tbe  sense  Uiat 
tlie  horinnd's  <ridlgatlon,  prerlously  Indefi- 
nite as  to  the  amonnt  cX  support  or  the  man- 
ner in  which  it  should  be  provided,  la  by 
such  a  decree  made  certain  by  requiring  that 
the  obligation  be  met  by  paying  a  certain 
amount  of  money,  and  paying  it  to  the  wife. 
Thereafter  tbe  husband's  obligati<m  Is  meas- 
ured by  the  decree  but  the  fundamental  ob- 
ligation continues.  The  decree  Is,  In  fact, 
a  Judicial  determination  of  the  fact  that  the 
obligation  exists,  although  the  parties  are 
separated.  That  an  action  for  maintenance 
la  but  an  action  to  enforce  the  husband's 
duty  to  support  his  wife  was  decided  In  Oal- 
land  V.  Galland,  38  Cal.  26S. 

It  follows  that  at  the  time  of  the  dece- 
dent's death  he  was  legally  liable  for  the 
snpport  of  his  wife,  and  tbe  actlim  of  the 
commission  In  making  its  award  upon  that 
basis  was  correct. 

The  award  la  affirmed. 


We  concur:  ANGKLLOTTI,  a  J.;  SHAW, 
J. :  WILBUB,  J. ;  MBLVXN,  J. ;  LENNON,  J. ; 
lAWLOR.  J. 
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NBWSLL  T.  B.  B.  &  A. 

(S.  F.  6482.) 

(Sapreme  Oonrt  of  GaUfomla.    Oct.  8,  1010.) 

1.  VknOOB  ANO  P0BOHASBB  *=>85  —  NOTICK 
AND  CONDUCT  NOT  AHOUNTINO  TO  BSBOISSIOR 
BT  CONSENT. 

Giving  of  notice  of  tender  of  deed  to  the 
vendee  by  the  vendor  of  land,  after  tbe  vendee 
was  in  default  in  maluug  inatallment  payments, 
notice  being  intended  as  basis  to  declare  a  for- 
feiture, together  with  tbe  conduct  of  the  parties 
thereafter,  held  not  to  have  amounted  to  a  re- 
sdssion  by  their  mutual  consent,  to  entitle  the 
vendee  to  deoiand  return  of  mcmeys  paid. 

2.  VBNnn  AND  PCBOUASBB  ^SSlS?— ACOEFT- 
ANCK  or  OVXBDUl  PATUEHTS  WAtVEB  OV  7B0- 
VISIOH  AS  TO  TDIK  BEINO  Of  EBSENOE. 

The  vendor  of  land,  by  accepting  install- 
ment payments  after  the  time  specified,  waived 
the  provision  of  tbe  contract  with  reference  to 
time  being  of  the  essence  as  to  sudi  payments, 
and  could  not  thereafter  effectually  dedare  for- 
feiture of  the  vendee's  right  to  purchase  and  of 
tbe  payments  already  made,  without  notice  that 
in  the  futnre  a  strict  performance  would  be  re- 
quired. 

3.  Ybndob  and  pubchasbb  «=»107— Biobt  or 

PUBCHASEB,  ArTBB  HIS  OWN  DBTABLT  IN 
PATMBNTS,  TO  CLAIU  BESCISSION. 
The  vendee  of  land,  who  contracted  to  pay 
In  Installments  could  not  take  advantage  of  his 
own  detSolt  in  making  payments,  and  claim  re- 
sdasion,  when  the  vendor  tendered  deed  condi- 
tionally <m  payment  in  full,  and  in  the  alterna- 
tive dedared  a  forbitnra. 

In  Bank. 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Frandsco;  Daniel  O.  Deasy, 
Jodge. 

Action  by  B.  W.  Newell  against  the  B.  B. 
&  A.  L.  Stone  Company,  From  a  Judgment 
tor  plaintiff,  defendant  appeals.  Beversed. 

W.  F.  Williamson,  of  San  Frandsco 
(Ernest  L.  Brone  and  Sloss,  Adrennan  & 
Bradley,  all  ot  San  Frandscii^  of  counsel), 
for  appellant 

Harding  &  Monroe^  of  San  Frandsco,  for 
respondent. 


HELTIN.  J.  The  plaintiff,  B.  W.  Newell, 
and  the  defendant  corporation,  entered  Into 
a  written  contract  on  April  7,  1913.  where- 
by the  former  agreed  to  purchase  and  the 
latter  to  sell  certain  real  property  for  (9,- 
20a  Of  this  amount  the  sum  of  $G00  was 
paid  at  the  date  of  the  agreem^t  The 
sum  of  $1,600  was  due  August  1,  1913,  and 
the  balance  was  to  be  paid  in  monthly  in- 
stallmentB  of  at  least  9200.  There  waa  a 
provision  for  the  monthly  payment  of  inter- 
est, time  was  expressly  made  of  the  essence 
of  the  agreement,  and  It  was  further  provid- 
ed that  upon  default  In  the  payment  of  any 
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<tf  fha  inrtanmentB  Ota  raidori  A  B.  &  A. 
U  Stone  ConuNmy,  mlflSit  at  tts  iUBfOaa,  with* 
out  notiee  to  tbe  vendee,  declare  the  entire 
inliic^pal  and  interest  immediately  due. 

The  TOidee  failed  to  pay  the  first  install- 
ment of  $1,600,  due  August  1,  191S,  bdt  on 
December  13,  1918,  a  payment,  on  account, 
of  something  more  than  $500  was  accepted, 
and  thereafter  other  sums  were  paid,  at  va- 
rions  times  not  specified  In  the  contract,  ontll 
$2,604.83  had  been  received  by  the  vendor. 
On  April  28,  lOlS,  the  vendor  (defendant 
in  this  action)  served  upon  plalntUf  a  no- 
tice reciting  the  terms  of  the  agreement. 
The  notice  contains  the  following  statement 
Ijy  way  of  recital: 

"At  all  times  the  undersigned  [E.  B.  A  A.  L. 
Stone  Oompany]  ha«  stood  ready,  wlUing,  and 
able  to  comply  with  the  terms  of  said  contract, 
and  that  It  is  not  the  intention  of  the  under- 
signed in  any  manner  to  rescind  or  abandon 
■aid  contract,  and  nothing  herein  shall  be  con- 
•tmed  to  be  a  consent  in  any  way  to  a  reede- 
alon  or  abandonment  of  said  contract.** 

Then  follow  recitals  that  time  is  ct  the 
essence  of  the  contract,  and  that  default  has 
been  made  by  the  vendee,  in  consequence  of 
iirtLidi  he  haa  abandcmed  the  contract,  and 
Oie  vendor  notlflee  the  vendee  that,  in  order 
to  determine  tliat  it  !«■  the  latter^B  "express 
intention  as  purchaser  to  ^undon  said  con- 
tract," a  deed  to  the  land  is  ready  and  is 
thereby  tendered  to  the  vendee  upon  pay- 
amt  ot  the  balance  of  13u  pordiase  price, 
with  Interest  as  Q)eclfled  In  the  agreement, 
provided  the  oitlre  balance  should  be  paid 
immediately  upoa,  receipt  of  the  notice^  The 
closing  vrords  of  the  notice  are  as  follows: 

"Unlefls  said  entire  balance  shall  be  paid  im- 
mediately as  aforesaid,  the  undersigned,  in  ac- 
cordance with  the  terms  of  said  eontraet,  here- 
by dedarea  tiiat  It  shall  be  relieved  from  tSl 
obligatioDS  in  law  or  equity  to  convey  the  proji- 
erty  hereinbefore  described,  or  any  part  Uiereof, 
and  that  you  shall  forfeit  all  right  hereto  under 
this  contract,  and  all  rights  to  any  and  all 
moneys  paid  thereon,  which  shall  be  deemed 
payments  for  the  right  to  have  the  option  to 
parcbaae  said  property,  and  none  of  the  same 
shall  be  retoned,  and  the  andersfsned  hereby 
further  notifies  yon  Chat  it  will  thereupon,  in 
accordance  vrlth  its  rights.  Immediately,  or  at 
its  convenience  thereafter,  enter  upon  said  lands 
and  premises,  and  take  possession  thereof,  to- 
gether with  the  improvements  constructed  there- 
on,  and  the  appurtenances  thereaoto  belonj^ng." 

On  August  4,  1016  (m<ae  than  a  year  afl>* 
er  the  service  of  notice),  the  vendee  demand- 
ed return  of  the  moneys  paid  under  the  con- 
tract, and  this  demand  being  lefnaed.  Insti- 
tuted the  present  actltm. 

The  court  found  that  defendant,  although 
it  had  accepted  payments  from  plaintlfC 
while  he  was  in  default  Iv  the  writing  <tf 
April  28,  191S, 

"notified  plaintiff  •  ♦  *  that  it  exercised  Its 
option  under  said  contract  to  cancel  the  same, 


and  notified  plalntUT  that  aB  Us  rights  under 
said  contract  bad  terminated;  that  the  moneys 
paid  to  defendant  were  forfeited  and  that  de- 
fendant would  retake  possession  al  said  real 
property,  and  defendant  did  re-enter  and  take 
ponession  of  said  real  property  in  said  con- 
tract described ;  that  no  notice  was  ever  given 
to  plaintiff  of  any  Intention  on  the  part  of  de* 
fendant  to  insist  npon  its  ri^t  to  forfeit  said 
contract,  and  no  notios  «4iatsver  was  served 
upon  plaintll^  except  the  notice  ot  cancellation 
and  daim  of  forfeiture  above  referred  to." 

This  finding  Is  attacked  liy  qipellant  as 

being  without  Justiflcati(m,  and  awellant 
also  insista  that  the  further  finding  that 
"plaintiff  accepted  said  notice  of  forfeiture 
as  a  resdssioa  on  the  part  of  defendant  ot 
said  contract"  is  not  su8talnabl& 

[1]  The  guestl<m  to  be  determined  by  this 
court  Is  whether  or  not  the  giving  of  the 
notice  and  the  conduct  thereafter  of  the  par^ 
ties  to  the  contract  amounted  to  a  resdssiou 
by  their  mutual  consent.  We  are  of  the 
opinion  tliat  It  did  not.  In  the  first  place, 
there  was  an  express  declaration  by  the  ven- 
dor that  it  was  not  aeeklog  to  rescind.  This, 
of  course,  would  amount  to  nothing  if  the 
other  parts  of  the  notice  were  in  contradict 
Hon  ot  the  vendor's  declared  Intention.  Bat 
we  do  not  so  Interpret  them. 

[2,  9}  Under  the  authorities  the  vendOT.  by 
accepting  payments  after  the  times  specified 
in  the  agreement,  waived  the  provision  with 
reference  to  time  being  ot  the  essence  ot 
the  contract  as  to  those  payments,  and  could 
not  thereafter  efFectually  declare  a  forfeiture 
of  vendee's  right  to  purchase,  and  of  the  pay- 
ments already  made,  without  notice  ttiat  in 
the  future  a  strict  performance  would  be  re- 
quired. That  la  the  doctrine  (tf  audi  cases 
as  Boone  v.  Templeman,  158  Cal.  290,  110 
Paa  M7,  188  Am.  St  Bepu  126,  Sterlnaon 
T.  Joy,  IjM  Cal.  279^  128  Fa&  TBI,  Butte 
CieOL  Conscdidated  Dredging  Co,  r.  Oln^, 
173  CaL  687,  161  Pac.  260,  and  Pearson  v. 
Brown,  27  Cal.  Apff.  12S,  148  Pac.  806.  The 
vendse  was  in  defonlt  over  20  months  at  the 
time  Uitf  notice  was  served;  that  Is  to  say, 
more  than  $4,000  in  monthly  Installments 
bad  not  been  paid  when  due.  lA  within  a 
reasonaWe  time  after  receipt  of  the  notice, 
the  purchaser  had  tendered  payment  <a  the 
amounts  due  under  the  terms  of  the  contract, 
perhaps  the  s^er  would  bare  been  bound  to 
accept  sudi  tender.  But  this  Is  not  a  case  In 
which  a  vendee  having  offered  to  perform 
seeks  to  compel  performance  of  the  contract 
by  the  vendor.  By  its  notice  the  vendor  was 
not  seeking  to  rescind  the  contract,  but  to 
declare  the  vendee's  rights  forfMted  and  It- 
self entitled  to  the  moneys  previously  paid 
by  Newell  because  of  the  letter's  supposed 
breach  of  the  agreement.  The  mere  tact  that 
the  vendor  may  have  been  in  error  in  sup- 
posing and  declaring  that,  unless  Immediate 
payment  were  made  ot  the  entire  balance 
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€C  the  iRirCbaae  pricey  It  could  consider  the 
rights  of  the  v«idee  foreclosed,  doea  not 
oonvrat  tlie  notice  Into  a  dedantlon  tbat  th« 
vendor  elected  to  rescind.  On  the  contra  rj, 
defendant  songht  to  stand  npon  the  ccutract 
and  to  enforce  Its  terms.  The  corporation 
had  done  no  act  ot  abandonniakt  ot  the 
agreement  On  the  contrary,  it  had  extendr 
6d  to  Mr.  Newell  the  Caror  of  accepting  paj* 
ments  long  past  dne.  The  plalntlfC  conld  not 
take  advantage  of  his  own  de&ult  QloA 
r.  Bernard.  128 -CaL  1-19,  SB  Pac  713,  43 
Li.  R.  A.  m  69  Am.  8t  Be$>.  17.  PUUntlff 
was  In  default  wbei  tb»  notice  was  re- 
ceived by  him.  Tme,  his  prior  detetilts  bad 
been  condoned,  and  be  conld  have  reinstated 
himself  by  making  prompt  payments  of  the 
balance  due  under  the  terms  of  the  contract ; 
but  he  conld  not,  by  mere^  saying  nothing, 
gain  the  right  to  demand  r^>ayment  of  the 
Installments  of  the  purchase  price  previously 
made.  He  could  not  place  defendant  In  de* 
fault  nnlesa  be  at  least  taidered  to  defend- 
ant all  that  was  due  under  the  agreement 
up  to  the  date  of  his  frfEu*.  He  made  no 
mcb  tender.  Ttnerelon  he  flhoulil  not  pre* 
Tallin  this  salt 
Judgment  reversed. 

We  concur:  ANGBLIXWrn,  C.  J. ;  BHAW, 
X;  LBNMON,  J.;  WILBUB,  X;  OLNBX*  J.; 
I^AWLOB.  J. 


(in  Cal.  37») 
ItLAHNIK  et  aL 

CO. 


V.  SMALL  FARMS 
(8.  P.  8500.) 


IBCP. 


(Supreme  Goort  of  Callfonila.   Oct  8,  lfil9.) 

1,  Vehdob  ahd  rxmmMoat  «=s»S41(2HGou- 

PI.AINT  TO  BKCOVCS  PSICK  ON  SELUB'B  KA2Z.- 

trsE  TO  BUILD  BOADS  AB  AQBBBD. 
Complaint  to  recover  on  account  of  seller's 
breach  so  much  of  the  price  of  land  as  had 
been  paid,  the  contract  shoving  that  in  con- 
sideratioD  ot  the  price  plaintiffs  were  to  have 
certain  lots  with  roads  constracted  thereto, 
was  not  insufficient  as  not  alieglns  that  plain- 
tifEs  had  suffered  ve  would  suffer  damage  by 
reason  of  defendants  failure  to  build  the  roads ; 
It  being  apparent  that  thc^  were  a  material 
part  of  the  consideratloB,  failure  of  wUdi,  un- 
der Civ.  Code,  i  1680,  snbd.  2,  Is  gnmad  for 
resdsaion. 

2.  FLUsxno  «s>216(8)— Oh  nnoBBrunrT  in 

OOHKLAinr,  OBJSOTIOH  SAZaBD  BT  DBUVB- 


In  an  action  hr  the  buyers  of  land  to  re- 
cover, for  the  seller's  failure  to  build  roads  as 
aereed,  so  much  of  the  price  as  had  been  paid, 
the  complaint,  because  not  describing  the  char- 
acter of  the  roads,  nor  the  Character  of  work  to 
be  done  on  them  within  the  time  fixed,  was  un- 
certain rather  than  insufficient,  and  objection 
should  have  been  presented  by  demurrer  for  un- 
certainty, and  not  for  failure  to  state  a  cause 
of  acti<m. 


8.  STDncB  Oflu  112(^— Paboi.  btzdbhob  or 

OOUiUBBAL  AftBSnanT  HOT  AJnomtS  OON- 

nAOT  or  BUM  ADimnBzx. 
In  an  actlMn  by  the  buyers  of  land  to  reeoT> 
er  from  flie  seller  so  much  of  Uie  price  as  had 
been  paid  on  account  of  fidlure  to  build  roads 
as  agreed,  the  contract  having  been  sflent  In 
r^ard  to  the  character  and  Mnd  of  work  to  be 
done  on  the  roads,  eridrace  of  conversatloDS  be- 
tween defendant's  agent  and  a  buyer  before  and 
Mt  the  time  of  the  execution  of  the  contract  held 
admissible  as  tending  to  sliow  only  an  agree- 
ment ooUateral  to  the  main  contract 

4.  VBNDOB  and  FUBCHASEB  «=S)341(B>— Rboot- 
■BT  BT  BUTKB8  Olf  BB80IBBI0N  Of  ACTUAL 
VALTTB  or  X^ARD  OIVBII  UT  KXCHAirOX. 

Where  tbe  buyers  of  land,  rescinding  for 
the  seDer's  breach,  bad  not  paid  tbe  price  In 
money  but  in  land  exchanged.  If  the  sdler  bad 
retained  tide  to  the  land  received,  tbe  buyers 
on  rescission  could  have  demanded  only  a  re- 
conveyance, and  the  seller,  having  parted  with 
title,  must  compmsate  the  buyers  imly  for  loss 
actuidly  fustained,  tbe  actual  value  of  the 
property  when  accepted  on  tiie  contract  of 
sale,  ai^  not  die  price  placed  on  it  by  the  par- 
ties; 

In  Bank. 

Appeal  from  SapeTi<»r  Oonrt,  City  and 
Oounly  of  San  Frandaoo;  Geo.  A.  Storte- 
vant.  Judge. 

Action  hr  Joseph  Blahnlk  and  another 
against  the  Small  Farms  Improvement  Com- 
pany. Prom  Judgment  for  plalntlfla.  defend- 
ant appeals.  Beveraed. 

.  J.  U  Smim,  of  San  Frandaca  Aw  vm^' 
lant. 

John  J.  OToola,  of  San  Prandaook  tor  re- 
spondents. 

SHAW,  J.  Tb%  defendant  aK>«al>  from 
the  Judgment. 

The  object  of  the  action  was  to  recover 
S2JS66.&4,  alleged  to  have  be«a  paid  by  the 
plaintiff  Catherine  O.  Blahnlk  to  the  defend- 
ant as  a  part  of  tbe  purchase  price  of  certain 
lands  which  tbe  defendant  had  contracted 
to  sell  to  said  plaintiff,  which  contract,  it  is 
alleged,  was  rescinded  by  the  plaintiff  be- 
cause of  the  failure  of  the  defendant  to  per^ 
form  the  covenants  therein  contained.  The 
plaintiff  Joseph  Is  the  husband  of  the  plain- 
tiff Catherine,  and  has  no  other  interest  in 
the  case. 

The  contract  of  sale  was  executed  on  June 
28,  1913.  By  its  terms  the  defendant  agreed 
to  sell  to  said  plaintiff  four  lots  of  land,  con- 
taining about  25  acres.  In  a  subdivision 
known  as  "Small  Farms  Improvement  Tract, 
division  R,"  for  the  sum  of  $3,750.  It  ac- 
knowledges the  receipt  of  $2,300  of  this  price. 
The  remainder  was  to  be  paid  In  Installments 
of  $100  each  every  six  months,  beginning  on 
December  28,  1914,  and  continuing  until  the 
whole  was  paid.  The  unpaid  portion  was  to 
bear  6  per  cmL  interest,  payable  semiannual- 
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ly  from  the  date  of  the  contract.  It  con- 
tained the  following  stlpnlatlon: 

"The  Beller  agreeB  that  it  will  have  the  roads 
in  said  division  'R'  cooatrocted  during  the  fall 
of  1913  after  the  rains  or  when  the  ground  ii 
able  to  be  vort^ed.  And  construct  tibe  neces- 
MXj  bridges.** 

^e  cmnplaint  sets  forth  tbe  contract  In 
fall  and  alleges  that  tbe  defendant  failed 
and  refused  to  construct  the  said  roads; 
that,  because  of  said  failure  and  refnsal,  the 
plaintiffs,  before  the  commencement  of  the 
action,  rescinded  the  contract  and  demanded 
repayment  of  the  consideration  theretofore 
paid  thereon,  amounting  to  92,G56.d4.  Judg- 
ment was  asked  for  the  recovery  of  said  sum 
of  money. 

Ttte  court  found  that  all  the  allegations  of 
the  complaint  were  true,  and  thereupon  gave 
judgment  for  the  plaintiff  as  prayed  for. 
The  answer  denied  the  alleged  failure  and 
refusal  to  construct  the  roads  referred  to  In 
the  contract.  Upon  the  trial  the  defendant 
claimed  it  bad  constructed  the  roads  before 
the  plaintiff  attempted  the  alleged  rescission. 
The  subdivision  map  of  the  tract  in  which 
the  lots  were  situated  showed  two  roada  40 
feet  wide,  be^nning  at  the  county  road  abut- 
ting upon  the  north  side  of  the  tract  ahd 
leading  south  to  and  beyond  the  plaintiff's 
lots.  These  roads  afforded  the  only  means  of 
Ingress  and  egress  to  and  from  the  lots.  Be- 
tween these  lots  and  the  county  road  there 
was  a  creek  running  through  the  tract  from 
east  to  west.  It  was  necessary  to  build 
bridges  over  this  creek  in  order  to  make 
these  roada  passable.  Two  other  bridges 
were  necessary  at  other  p(^nts  on  these 
rmids. 

[ij  2]  The  defendant  demurred  to  the  com- 
plaint on  the  general  ground  that  it  does  not 
state  a  cause  of  action.  The  objection  that 
plaintiffs  show  no  right  to  rescind  because 
the  complaint  does  not  allege  that  they 
have  suffered  or  will  suffer  any  damage  by 
reason  of  the  failure  to  build  tbe  roads  Is 
not  well  taken.  Tbe  contract  shows  that  In 
consideration  of  tbe  price  to  be  paid  the 
plaintiffs  were  to  have  the  lots  described, 
with  roads  constructed  leading  thereto  for 
access  and  egress.  That  tbe  roads  were  a 
material  part  of  the  consideration  which 
they  were  to  receive  is  apparent.  Tbe  com- 
plaint all^s  that  the  defendant  failed  and 
refused  to  render  this  consideration  within 
the  time  fixed  in  tbe  contract  That  part 
of  the  consideration  had  failed  through  the 
defendant's  fault.  Where  the  consideration 
falls  in  whole  or  in  part  through  the  fault  of 
the  party  whose  duty  it  is  to  render  it,  the 
other  party  may  rescind.  Qv.  Code,  |  1689, 
subd.  2.  It  Is  also  urged  that  the  complaint 
Is  defective  because  It  does  not  describe  the 
kind  of  roads  nor  the  <diaracter  of  tbe  work 
to  be  done  upon  them  by  the  defendant  with- 
in the  time  fixed  In  the  contract  The  com- 


plaint fails  In  tbla  particular,  but  we  are 
disposed  to  believe  that  It  is  a  matter  of  un- 
certainty rather  than  insufficiency  of  the 
facts  and  should  have  been  presented  by  de- 
murrer for  uncertainty.  It  is  averred  that 
tbe  defendant  failed  and  refused  to  construct 
tbe  roads  referred  to  In  tbe  contract  and  tliat 
the  rescission  was  made  because  of  said  re- 
fusal. The  contract  itself  is  silent  with  re- 
spect to  the  kind  of  roads  and  the  character 
of  the  work  to  be  done  thereon.  Evidently 
that  was  the  subject  of  some  other  agreement 
between  tbe  parties,  either  express  or  im- 
plied. Aa  tbe  case  must  be  reversed  for  oth- 
er reasons,  we  do  not  think  it  necessary  to 
discuss  this  subject  further  or  determine 
definitely  how  the  objection  should  be  raised, 
inasmuch  as  tiie  plaintiffs  may  amend  their 
complaint  prior  to  tbe  new  trial  by  setting 
forth  the  agreement  which  they  claim  waa 
made  concerning  the  kind  of  roads  and  diar- 
acter  of  tbe  work.  This  subject  will  be  here- 
inafter further  discussed  in  connection  with 
an  objection  to  the  evidence. 

[8]  Upon  the  trial  the  defendant  claimed 
that  the  only  road  work  to  be  done,  under  tbe 
agreement  actually  made,  was  the  building 
of  bridges  across  the  creek  at  Its  intersec- 
tions with  the  roada  and  at  the  other  two 
places  where  bridges  were  necessary,  and 
tbe  making  of  the  fills  or  cuts  required  for 
convenient  ai^roacbes  to  such  bridges.  Tbe 
bridges  and  approaches  thereto  were  con- 
structed by  the  defendant  prior  to  the  time 
of  tbe  alleged  rescission,  and  if  they  complied 
with  the  contract  no  cause  of  rescission  was 
shown.  For  the  purpose  of  showing  the  real 
agreement  In  that  respect  the  defendant  of- 
fered evidence  of  conversations  between  its 
agents  and  plaintiff  Joseph,  who  made  (he 
deal  for  bis  wife,  before  and  at  the  time  of 
the  execution  of  tbe  contract  This  evidence 
was  excluded  by  the  court  on  tbe  ground 
that  tbe  subject  was  covered  by  the  terms 
of  tbe  written  contract  and  that  the  admis- 
sion thereof  would  violate  tbe  rule  that  & 
written  contract  cannot  be  varied  or  contra- 
dicted by  parol  evidence  of  conversations 
between  the  parties  prior  to  or  at  the  time  ot 
its  execution.  This  ruling  was  erroneous. 
The  contract  was  altogether  silent  In  regard 
to  the  character  and  kind  of  work  that  was 
to  be  done  upon  the  roads.  If  there  was  any 
agreement  on  that  subject  or  any  plan  re- 
lating thereto  adopted  by  defendant  and  ac- 
quiesced in  by  the  plaintiffs,  it  was  not  set 
forth  in  the  contract  So  far  as  appeara,  it 
was  in  parol  only.  Such  an  agreement  would 
be  collateral  and  supplemental  to  the  con- 
tract contained  in  the  writing,  and,  as  parol 
evidence  thereof  would  not  be  inconsistent 
with  the  contract  and  would  not  alter  It  in 
any  respect,  evidence  thereof  would  be  ad- 
missible if  material  to  the  issues.  Slvers  v. 
Slvers,  07  Cal.  621,  82  Pac.  671;  Daly  v. 
Ruddell,  137  Cal.  676,  70  Pac.  784 ;  17  Cyc. 
741.    Afterwards,  bowers,  the  court  ad* 
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mltted  testimony  of  these  coDTerBatlons,  wltb 
tbe  result  that  there  was  a  sharp  conflict  in 
the  evidence  on  the  snbject  Sufl3<dent  evi- 
dence was  given  on  behalf  of  plaintiffs  to 
sustain  a  finding  that  the  bridges  and  neces- 
sary approaches  thereto  did  not  compAse 
all  the  work  that  the  defendant  had  agreed 
to  do  In  constructing  the  roads.  The  finding 
made  by  the  court  was  in  the  general  form 
that  all  of  the  allegations  of  the  complaint 
were  true.  The  complaint,  as  we  have  seen, 
merely  alleged  that  the  d^ndant  bad  failed 
and  refused  to  construct  the  roads  rtferred 
to  in  the  contract  It  does  not  appear  with 
certainty  that  the  court  adhered  to  Its  ruling 
that  the  evidence  was  immaterial  and  that 
the  contract  Itself  was  sufficient,  or  whether 
it  coDCInded  that  the  evidence  regarding  the 
parol  agreement  sustained  the  ccmtention  of 
the  plaintiffs  rather  than  that  of  the  defoid- 
anta.  GonseQaently,  we  cannot  determine 
whether  the  rejection  of  the  evidence  when 
first  offered  was  Injurious  to  the  defendant 
or  not  We  state  our  views  concerning  the 
mattra:  f<Hr  tlie  guidance  of  the  court  below 
upon  a  new  trial,  if  the  parties  proceed  after 
the  g<^ng  down  of  the  repiittltnr. 

[4]  By  the  redtals  In  the  contract  the  de- 
fendant adcnowledged  Qie  receipt  of  92,800 
upon  the  purchase  price.  XJpoa  the  trial 
it  was  shown  that  this  sum  was  not  paid  in 
mon^,  but  that  the  real  transaction  was  an 
exchange  of  certain  real  property  conveyed 
by  the  plaintiffs  to  the  defendant  wbldi 
proiMrty  was  takea  by  the  defendant  at  the 
stun  of  92,300,  and  credited  upon  the  contract 
price  of  the  land  sold  by  defendant  to  plain- 
tiffs. Evidence  was  thereap<m  Introduced 
concerning  the  value  of  the  property  bo  ex- 
changed. At  the  highest  value  given  to  it 
by  any  witness,  it  would  have  been  worth  at 
the  time  the  contract  was  executed  at  least 
$300  less  than  the  amount  for  which  it  was 
credited  on  the  contract  ot  sale  to  the  plain- 
tiffs. The  court  apparently  disregarded  this 
evidence  and  allowed  the  plaintiffs  the  full 
sum  of  92300  as  a  payment  made  upon  the 
contract  and  whltih  they  were  entitled  to  re- 
cover. It  also  appeared  at  the  trial  that  aft- 
er the  contract  of  sale  was  made,  but  be- 
fore the  offer  to  reaclnd,  the  doTendant  had 
conveyed  the  property  received  In  exchange 
to  other  parties  and  was  not  able  to  restore 
that  part  of  the  consideration.  The  court 
apparaitly,  moceeded  upon  the  theory  that 


the  plaintiffs  were  entitled  to  treat  the 
amount  for  whidi  said  property  was  taken 
in  exchange  as  a  payment  in  money  upon  the 
price  of  the  property  sold  to  the  plaintiffs 
by  defendant  and  to  recover  said  amount  up- 
on a  rescission.  In  this  the  court  erred.  If 
the  defendant  had  retained  the  title  to  the 
property,  the  most  that  the  plaintiffs  cbuld 
have  demanded  up<Hi  the  rescission  would 
have  been  a  reconveyance  thereof  to  them. 
The  defendant  having  parted  wltb  the  title 
thereto,  and  being  unable  to  restore  the 
plaintiffs  to  the  position  in  which  they  were 
at  the  time  the  contract  was  made,  the  rule 
in  equity  Is  that  they  must  comp^iaate  the 
plaintiffs  for  the  loss  thereby  snstalned. 
This  would  not  be  the  price  at  which  the 
property  had  been  accepted  upon  the  contract 
of  sale,  but  would  be  its  value  at  that  tlm^ 
and  it  was  therefore  necessary  for  the  court 
to  determine  each  value.  "Where  the  gran- 
tee has  conveyed  the  property,  or  part  of  it 
to  another,  or  for  other  reason  cannot  restore 
It  the  plaintiff  is  entitled  to  a  money  Judg- 
ment for  the  value  of  the  land,  the  restora- 
tion of  which  is  thus  Impossible;  sudi  relief 
b^ng  given  on  the  principle  that  the  court 
liavlng  obtained  Jurisdiction  will  retain  the 
case  for  the  purpose  of  giving  complete  re- 
lief.'* 6  Cye.  340.  Equity  does  not  measure 
the  damage  by  the  price  at  whicta  the  prop- 
er^ may  have  been  tak«i  In  the  exchange 
between  the  parties,  but  allows  only  the  val- 
ue of  the  property  at  the  time  the  exchange 
was  made.  9  Oor.  Jur.  1263,  |  211 ;  Forrest 
V.  Wardman,  40  Ain>.  D.  G.  S31 ;  Sedgwidc  on 
Damages  03m  Ed.)  i  OGSb.  The  plaintiffs 
were  not  entitled  to  more  than  the  actual 
value  of  the  prc^erty  at  the  time  of  the  ex- 
<diange.  Hie  Judgment  giving  them  the  full 
amount  at  which  It  was  takm  in  the  contract 
is  erroneous  to  the  extent  of  the  difference 
between  the  actual  value  and  the  price  so 
fixed  In  the  exchange.  For  this  reason  a  re- 
versal is  necessary.  The  complaint  did  not 
raise  thla  qnestlrai,  but  it  was  put  in  issue 
by  the  allegations  of  the  answer.  Ther« 
should  have  been  a  finding  of  the  actual  value 
of  the  property  at  that  time  and  the  Judg- 
ment should  have  covered  that  amomit  only. 
The  Judgm^t  is  reversed. 

We  concur:  ANQKLIiOrpn,  <X  J.;  WII#- 
BUR.  J.;  LENNON,  J.;  OliMBZ,  J.;  ISXU 
YIN,  J.;  liAWLOB.  J. 
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HONORE      LEMH  st  aL    (S.  V.  839S.) 
(SnproDfl  OoDit  of  Oalifornla.    Oct  0,  1919.) 

1.  KmnircB  <=b42S— Paboi.,  to  vast  tebus 

OF  OOnTRACT. 

Ill  iran!haaer*B  action  for  ipccific  perfonn- 
ance  JnTolTinf  imis  of  whethw  porehaaer  had 
paid  certain  auunmt,  vendor's  testimony 
note  given  him  for  snch  amoont  was  not  re- 
ceived in  payment  thereof,  but  merely  ai  le- 
cnrity,  was  not  inadmissibla  as  varying  terms 
ot  contract,  notwithstanding  contemporaneoQS 
^ecntion  of  receipt  for  such  note,  where  terms 
of  contract  were  admitted,  and  there  was  no 
allegation  that  by  terms  cMt  oontract  note  was 
tocdved  In  payment,  or  that  moner  had  be» 
paid,  and  receipt  was  not  oflared  or  noaiTed 
bi  ovideBce  a«  proof  of  terms  of  omtiae^  bnt 
mcvcly  as  evidanoe  of  payment. 

2.  ALTEBATIOIf  OF  IN8TBU1CBITTS  «S»10— Az.- 
TBBED  BKCIIPT  AS  ESTABUBHIITa  OOITTKAOV 
OF  UU. 

Where  de8cripti<m  was  Inserted  in  loceipt 
after  vendor  liad  signed  it  and  daring  Tandor** 
abianoe,  ths  receipt  mndd  be  inanfflcient  to  es- 
tablish a  contract  for  the  purchase  and  sale  of 
the  land  dcKribed. 

8.  Spkoifio  FKBFOKMAircB  «s3l21(ll)  —  En- 

DKITOB  or  PATUNT  OF  PUB0HA8X  FBXOB. 
In  purchaser's  action  for  specific  perform- 
anea  involving  issoe  of  whether  purchaser  had 
paid  vendor  certain  portion  ot  the  purchase 
price,  evidence  Mtf  to  sustain  findlnc  that  pni- 
chaaer  had  not  made  aoch  payment 

In  Ban^. 

Appeaa  from  Superior  Court,  San  llateo 

County;  Geo.  H.  Bu<±,  Judge. 

Action  by  M.  Honore  against  Hans  Leoun 
and  others.  Judgment  for  defendant^  and 
plaintiff  appeals.  Affirmed. 

Stafford  &  Stafford,  H.  I.  Stafford,  W.  F. 
Stafford,  and  Wm.  M.  Stafford,  all  of  San 
Francfsco,  for  appellant 

Drown.  Leicester  &.  Drown,  of  San  Fran- 
cisco, for  r^QKmdenta. 

WiLiBUR,  J.  Ttds  l8  an  action  for  wedfic 
performance  brou^  by  the  vendee  against 
the  vendor.  Tba  contract  la  adimltted,  and 
the  only  qnortlon  la  whether  Qie  vendee  has 
paid  $D00  iqion  the  pnrciiase  price  In  addi- 
tion to  the.  amoont  conceded  by  tiie  vendw 
to  have  been  paid.  The  trial  court  beld  that 
tbe  payment  bad  not  been  made,  and  gave 
Judgment  foredoains  tbe  right  of  the  vendee, 
unless  wltbln  30  days  from  tbe  date  of  the 
decree  be  paid  aacb  9600  In  addition  to  other 
amounts  cmceded  to  Iw  due.  Plaintiff  ap- 
peals. Hie  oranplatait  atated  ami  tbe  answei? 
admitted  the  terms  of  the  contract  between 
the  parUes.  Tbe  finding  of  the  court  la  In 
acc(Hrdance  with  such  admission,  to  wit,  that 
on  or  about  August  22,  1913,  the  parties 
entered  Into  an  agreement  or  contract  where- 


in tbe  defendant  agieed  to  sell  to  tbe  plain- 
tiff tbe  land  desislbed  In  tbe  complaint  for 
the  sum  of  $900,  that  tbe  sum  of  |100  was 
paid  on  said  date,  and  that  no  time  wua 
agreed  upon  fw  the  payment  of  tbe  balance 
of  tbe  purchase  price.  Plaintiff  alleged 
that  cm  or  about  April  8,  1914,  iie  paid  tbe 
defendant  tbe  sum  of  ^00  as  part  payment 
on  the  purchase  price  of  tbe  lot,  leaving  a 
balance  of  9800  due  maeeount  thereof.  Upon 
the  trial  plaintiff  offered  two  receipts,  one 
dated  August  22, 1913,  aa  foUowa: 

"Beceived  from  H.  Honore  the  sum  of  tlOO 
in  cash  and  a  note  for  $500  payable  Febraary 
1,  1914,  as  part  payment  on  two  lots,  Nos.  36 
and  36,  in  block  26,  ThM  addition,  San  Bruno, 
San  Blateo  Count?,  CaL,  and  for  windi  he 
agrees  to  pay  9&00  and  I  agree  to  tiun  ha- 
nish  him  with  a  clear  title  to  said  lots. 

"[Signed]  Hans  Lemm." 

The  oOtett  dated  Jannazy  6,  1914,  read  as 
follows: 

"Received  from  Mrs.  Anna  Honore  tiie  sum  of 
9000.00  (five  hundred  dollars),  as  part  payment 
on  lots  Nos.  8S  and  86,  Blk.  26.  Mastiek  ave- 
nue. Third  addition.  Ban  Bruno,  Cel.,  leav- 
ing a  balance  of  9300.00  yet  to  be  pidd  en  said 
lots.  [Signed]  HansLemm.** 

[1]  WlttL  relation  to  tbe  receipt  at  August 
22,  1918,  it  appeara  from  tbe  evidence  that 
on  that  date  the  vendee  delivered  to  tbe 
voidoc  a  note  for  9S00,  due  Febmaiy  1, 1014, 
signed  one  Wolfl.  The  vendor,  how^ei^ 
testifies  tbat  this  note  was  not  rec^ved  in 
paymoit  of  ttie  said  sum  of  9S0O,  but  mwcly 
as  security.  To  a  condderation  d  this 
testimony  tbe  vendee  objecta  on  the  ground 
that  tbe  receipt  was  tbe  ctmtract  of  pur* 
diase,  and  that  therein  )t  was  agreed  that 
tbe  note  should  be  accepted  as  pajnoent  to 
tbe  extent  of  9G00,  and  that  to  reoeire  evi- 
dence to  Uie  contrary  Is  to  Y»ry  tbe  terms  of 
the  written  contract  between  the  parties. 
This  objection  is  not  well  t^kea  for  the 
reason  that  tbe  contract  between  the  parties 
and  tbe  terms  thereof  were  admitted  in  the 
pleadings,  and  there  Is  no  allegation  that 
by  tbe  terms  of  tba  contract  the  note  In 
question  was  glvoi  or  received  In  payment, 
or  that  tbe  amount  of  9B00  was  then  there- 
by or  otherwise  paid.  On  the  contrary,  it  is 
spedfical^  alleged  that  the  sum  of  9S0O 
was  paid  in  April.  1914.  The  receipt  in  ques- 
tion was  not  ottered  or  received  in  evidence 
aa  proof  of  tbe  terms  of  the  contract  between 
the  parties,  but  was  offered  and  received 
without  objection  aa  evidence  of  paym^t. 

[2, 1]  Moreover,  plaintiff  testified  that  at 
tbe  time  tbe  defendant  signed  the  receipt  In 
questlra  the  above  description  of  the  prop- 
erty was  not  contained  therein,  but  was  sub- 
sequentiy  Inserted  therein  by  tbe  plaintiff 
in  defendant's  absence.  In  audi  case  it 
would  be  insuffldent,  in  any  event,  to  estab* 
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llsb  A  confanet  for  the  inirdiase  and  wle  of 
file  lot  In  qnestton.  It  was  proper,  there- 
fore, to  receive  defendant's  evidence  to  over- 
come the  claim  that  the  $600  was  paid  by 
said  note.  Tt)»  defendant  testifled  that  the 
note  for  $600  rigned  by  Wolff*  received  as 
security,  was  retained  by  him  tin  til  Jaunary 
6,  1914,  when  he  surrendered  the  note  to 
plalntur  at  plalntUTs  request.  Wolff  and 
the  plaintiff  were  partners,  doing  basin  ess 
nnder  ttae  name  of  the  North  Star  Iron 
Works.  The  defendant  Lemm  was  an  em- 
ploye of  the  Arm.  The  business  had  beai 
established  by  the  plaintiff  for  many  years^ 
and  Wolff  bad  recently  purchased  a  half 
Interest  therein,  and  In  payment  fhereot 
had  given  plaintiff  $460,  a  prmnlssory  note 
for  $600,  and  the  ¥500  note  above  referred  to, 
as  evidence  of  the  indebtedness  dne  from  him 
to  the  plainQff  <hi  account  of  said  pnrcoase 
price.  The  bosinees  was  apparently  regard- 
ed of  the  value  of  $3,000,  and  the  interest 
of  each  partner  as  $1,600.  Under  tliese 
drcnmstances  plaintiff  and  defratdant  and 
Wolff  agreed  tbat  defendant  for  $1,000  should 
have  a  third  interest  in  the  cc^rtnership. 
Defendant  Hans  Lemm  was  to  pay  $600  in 
cash,  and  Honwe  agreed  to  pay  the  other 
$600.  Upon  the  faith  of  plaintiff's  promise  tbe 
defendant  claims  that  he  executed  the  receipt 
for  $500  dated  January  6,  1914,  aduibwl- 
edging  the  receipt  of  $600  on  account  of  the 
purchase  price  of  the  lots  In  question.  Tbe 
defendant  claims  that  tbe  $600  was  never 
paid,  while  tbe  plaintiff  claims  that  It  was 
paid  in  tbe  following  manner,  to  wit:  He  ar- 
ranged with  Wolff  to  reduce  Wolff  s  interest 
in  the  partnership  from  $1,600  to  $1,000,  and 
in  consideratlMi  of  such  agreement  returned 
to  Wolff  the  note  for  $500,  thus  canceling 
the  indebtedness  due  from  Wolff  to  himself; 
tbat  In  pursuance  of  the  agreement  between 
idaintlff  and  defendant  entries  were  made 
upon  the  booka  of  the  copartnership  showing 
that  each  partner  had  paid  in  $1,000;  that 
the  defendant  thus  secured  exactly  what  he 
bargained  for,  namely,  a  third  interest  In 
the  copartnership,  for  which  he  gave  plain- 
tiff a  $500  credit  on  account  of  the  purchase 
price  of  the  lots  and  paid  $600  in  cash 
into  the  copartner^p.  The  evidence  as  to 
tike  agreement  between  the  plaintiff  and  de- 
fendant concerning  the  partnership  arrange- 
ment is,  however,  conflicting,  for  Wolff  and 
Zjemm,  and  indeed  the  plaintiff  himself  at 
<Kie  point,  testified  that  the  tl>000  was  to 
be  paid  Into  tbe  ct^artnershlp,  $600  by  Lemm 
and  $500  by  plaintiff,  as  a  [HUt  of  the  cap- 
ital, and  the  evidence  is  all  to  the  effect  tbat 
the  $500  to  be  paid  into  the  oqjartnership 
by  tbe  idalntlff,  on  behalf  of  the  defendant, 
never  was  so  paid,  unless  tbe  surrender  of 
the  note  In  question  was  such  payment 
Wolff  left  the  partnership  on  April  27,  1914, 
and  the  defendant  May  28,  1914,  apparently 
without  any  settlement  of  partnership  affairs. 
It  also  appears  tbat  the  Wolff  note  for  $600 
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was  returned  to  him  before  tbe  Lemm  oo- 
partnership  arrangement  becanae  of  bis  com- 
plaint that  the  oopartn^iAdp  was  indebted 
for  $1,600  above  the  amount  cmnmunlcated 
to  htm  when  he  purchased,  thus  apparently 
leaving  Wolff's  investment  in  the  copartner- 
ship $450.  If  the  agre^ent  was  as  con- 
tended by  tbe  defendant,  tbat  the  $1,000  waa 
to  be  paid  tDto  tbe  business  In  cash,  and 
that  after  snch  payment  the  defendant 
should  have  a  third  interest  therein,  the  de- 
fendant thereby  retained  a  third  Interest  in 
the  $1,000,  whereas,  if  $600  was  to  be  used 
to  pay  one  of  the  partners  off  without  aug- 
menting the  assets  of  tbe  copartnerdup,  the 
deftodant  retained  no  interest  in  such 
amount  There  was,  then,  substantial  evi- 
dence to  the  effect  that  the  second  $500 
receipt  was  given  in  pursuance  of  a  promise 
of  the  plaintiff  which  he  did  not  fulfill.  The 
finding  of  the  trial  court  must  therefore  be 
affirmed. 
The  Judgment  is  affirmed. 

We  concur:  hBNUON,  J.;  MOLVIN,  J.; 
I4AWLOB,  J. 

OLNET,  J,  I  ctmcur  in  the  result,  but  I 
do  not  agree  with  what  is  said  in  the  main 
opinion  as  to  the  writing  of  August  22,  1913, 
being  a  receipt  merely,  with  the  result  that 
evidence  was  permissible  to  show  that  tbe 
Wolff  note  was  taken  by  the  defendant  as 
security  instead  of  In  payment  as  specified 
In  tbe  writing.  The  writing  was  more  than 
a  receipt  It  was  intended  by  tbe  parties 
as  the  written  expression  of  their  under- 
standing. Its  terms  must  therefore  be  takoi 
as  final  as  to  what  their  understanding  was. 
The  questiiMi  of  whether  the  Wolff  note  was 
taken  as  security  or  in  payment  Is  one  as 
to  what  was  understood  between  the  parties ; 
and.  Inasmuch  as  the  writt»  muesBlOD  ot 
this  understanding  says  it  was  taken  In 
payment,  that  ends  the  matter. 

This  conclusion,  however,  does  not  change 
the  result  The  Wolff  note  was  taken  in 
payment  either  conditionally  or  absolutely. 
The  presumption  is  it  was  taken  in  condi- 
tional payment  (Oriffith  r.  Grogan,  12  Gal. 
317),  and  the  subsequent  conduct  of  the  par- 
ties leaves  no  donbt  as  to-  this  being  the 
fact  The  final  and  crucial  question  .in  tbe 
case  is  as  to  whether  the  note  was  paid  as 
a  result  of  the  subsequent  transaction 
whereby  Lemm  endeavored  to  buy  ii)to  the 
partnership  with  the  plaintiff  jmd  Wolff.  I( 
appears  that  Lemm  was  to  pay  not  to  the 
plaintiff,  but  Into  the  capital  of  the  firm, 
$1,000,  of  which  $500  was  to  be  paid  by  the 
payment  of  the  Wolff  note  to  the  firm.  On 
this  understanding  Lemm  redelivered  tbe 
note  to  tbe  plaintiff.  But  the  note  was 
never  paid,  and  the  partnerAip  came  to 
nothing.  There  was  therefore  a  complete 
failure  of  tbe  consideration  for  which  Lemm 
gave  up  the  note,  and  he  has  not,  in  fAe^ 
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received  anything  of  Talna  on  account  of  tbe 
fSOO  which  constttated  the  part  of  the  pmv 
tbaae  price  represented  by  the  note.  Thla 
being  the  altoatlon,  tba  plaintUt  must  pay 
13il8  $600  before  be  la  entitled  to  a  deed  under 
tala  contract  of  pinrchaa& 

I  concur:  SHAW,  Jj 


aSl  Gal.  398) 

MCNDBIX  T.  WMLLS  et  al.   (TATLOR,  In- 
tarrener).  (S.  F.  8390.) 

(Snpreme  Court  of  Califoraia.    Oct  8»  1910. 
Behearinc  Denied  Nor.  «,  1019.) 

1.  Bah.  «=373— I4IABIUTT  or  clkrk  defobit- 

INO  UONKT  on  OBDEB  Or  cohbt. 
Where  cash  bail  for  one  charged  vith  a 
misdemeanor  triable  in  the  anperior  conrt  was 
funilahed,  the  clerk  could  aatisfy  ont  of  the 
money  in  hia  custody  the  part  ot  the  jnttement 
Impoains  jBne,  and  tlw  peraon  who  put  up  tlie 
bail  and  defendant's  Jodcment  creditor  seeUng 
to  go  against  tbe  deposit  have  no  posaible  re- 
course against  the  clerk  for  following  the  man- 
date of  the  conrt  whidi  coold  order  diapoaition 
ot  the  money. 

2,  Bail  «s373— Apfuoatxoh  or  oasb  bail  ik 
BATIBrAOnON  ov  riNB. 

Cnder  Pw.  Code,  H  1205,  1297.  in  con- 
templation of  law,  so  far  as  a  criminal  action 
is  concerned,  money  deposited  as  cash  bail  to 
insure  defendant's  appearance  is  bis  money,  and 
the  court  is  not  required  to  protect  tbe  rigbts 
of  asy  one  who  may  have  advanced  It  for  bim, 
though  after  conviction  and  on  appearance 
tor  sentence  ddlendant^a  eonnael  aeeha  to  aur- 
raider  Urn  and  mAm  an  ordw  remitting  the 
bail  to  tbe  parties  who  put  it  up;  the  dnty 
of  the  court  being  to  apiriy  the  money  In  aat- 
isfactiott  of  judgment  for  a  fine. 

8.  Bail  ^ssTd-OnxB  to  snnanrnu  as  pbb- 

BBQUISITK  TO  BEmH  OF  CASH  BAXU 

It  la  a  prerequisite  to  the  return  of  ball 
money  under  Pm.  Code,  |  1802,  that  defend- 
ant offer  to  surrender  himself  to  the  officer  to 
whom  the  commitment  is  directed. 

4.  Bail  «=>73— CoNSTmmoNAL  law  «=»262 

-^APPLIOATION  ot  bail  ICONBT  TO  PAnOUfT 

or  niiB  HOT  wAimno  ur  dub  pkocibs. 
Pen.  Code,  |  1297,  requiring  die  applic*- 
tkm  of  ball  money  by  the  clerk  under  diref> 
tion  olt  the  conrt  in  satisfaction  of  ji^gment 
for  a  fine,  held  not  unconstitutional  as  depriv- 
ing of  his  property  without  due  process  the 
person  who  advances  tbe  money  by  placing  bim 
in  a  different  and  less  advantageous  iKwition 
than  a  surety  on  a  bail  bond. 

6.  Bail  «=»78— Dbtibuihation  or  biqht  to 

BALANCE  OT  CASH  BAIL  AnXB  PATUBMT  OT 

TIKE. 

After  part  of  cash  bail  has  been  applied,  un- 
der Pen.  Code,  I  1297,  to  payment  of  defend- 
ant's fine,  if  the  true  ownership  of  the  remain- 
der be  litigated,  or  refund  of  the  balance  to 
defendant  contemplated,  the  court  wUl  inquire 


who  ia  entiHad  to  the  money,  whetiier  the  per^ 
son  who  pot  it  up,  or  a  judgment  raeditor  of 
defendant's,  and  will  award  it  accordingly. 

6.  Bail  «=)7S— Owitebship  of  besidub  or 

CASH  BAIL  ATTEB  PATUKNT  OT  FINK. 

Where  cash  bail  was  put  up  for  one  diarged 
with  a  misdemeanor,  and  after  his  conviction, 
under  Pul  Code,  |  1207,  half  of  the  bail  was 
aiqpjled  to  payment  of  tiie  fine,  the'  surplus  of 
the  money  remaining  in  the  bands  of  the 
clerk  was  properly  adjudged  to  be  the  money 
of  tbe  party  who  pnt  it  up,  and  not  to  belong 
to  defendant's  jadgment  creditor  sedung  to 
attach  it. 

In  Bank. 

Appeal  from  Superior  Court,  Oontn  Coatn 
County ;  J.  B.  Barber,  Jodga 

Action  by  Esther  A  Uunddl  agnlnat  J.  a. 
Wells  and  the  Fidelity  ft  D^oslt  Company 
of  Maryland,  wbereln  B.  B.  Taylor  Interroi- 
ed.  Vnm  Judgment  for  plalntifC  against  de- 
fendant Wdls,  dlamlBsing  ttie  action  agalnat 
tbe  fidelity  cwipany,  and  adjudging  that  In- 
tervmer  take  nothing,  plaintUE  and  tbe  In- 
tervener appeal.  Affirmed. 

Cbas.  S.  Peery,  of  San  Francisco,  for  ap- 
pellant MundelL 

Appellant  Taylor,  In  pro  per. 

T.  D.  Johnston,  of  Richmond,  and  A.  B. 
Tinning,  Alfred  C.  Skalfe,  and  Guy  Le  Roy 
Stevlck,  all  of  San  Francisco^  for  respond- 
ents. 

MELTIN.  J.  Plalntifr  aned  aa  aaalgnee  ot 
W.  A  Mnndeil  for  f2,000  deposited  with  de- 
fendant Wells,  who  Is  ez  officio  clerk  ot  tbe 
sopolor  court  ot  Contra  Costa  ooonty*  as 
ban  in  the  case  of  the  People  et&  t>  B.  B. 
Gradletnugfa.  Tb»  corporation  defendant  Is 
the  anrety  on  the  official  bond  c£  Mr.  WellB» 
and  the  Intervener,  Taylor,  asserts  an  bt- 
tereat  in  tbe  mon^  by  reasni  <tf  an  sttadi- 
ment  and  Jadgment  against  CradldwnglL- 
The  pUlntlfl  and  the  interveoer  Taylor  are 
OtB  appellants. 

Oradlebaugh  was  charged  with  a  misde- 
meanor triable  In  tbe  superior  conrt  After 
his  arrest  he  was  released  on  cash  bail  of 
82,000^  deposited  In  that  behalf  by  W.  A 
Mnnd^  who  bad  borrowed  Ibe  money  for 
that  pnrpose.  Be  was  preliminarily  exam- 
ined, was  held  to  answer,  and  his  ball  was 
fixed  at  $2,000.  At  his  request,  tbe  fond  de- 
posited at  the  time  of  his  arrest  was  trans- 
mitted to  the  county  clerk.  Oradlebaugh 
was  tried  and  convicted ;  was  readmitted  to 
ball  pending  sentence;  and  the  nKm^r  In  tbe 
bands  of  Mr.  Wells,  as  clerk  of  tbe  court, 
was  by  order  of  court  scooted  as  security 
for  bis  due  appearance  for  aentmoe. 

Cradlebaugfa  appeared  for  sentence,  as 
ordered,  and  his  counsel  in  open  court,  not 
In  his  behalf  but  for  those  who  had  advanced 
the  mon^  In  lien  of  ball,  son^t  to  surrender 
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him  into  custody,  and  asked  for  an  order  re- 
mitting the  bail  money  "to  the  parties  who 
put  It  up,  and  for  the  purpose  of  flling  new 
bonds  later  on."  The  court  did  not  act  upon 
tlie  si^gestlon  of  surrender,  nor  was  there 
any  ruling  upon  the  motion  to  return  the 
money.  Cradlebangh  was  arraigned  and  sen- 
tenced to  Imprisonment  for  one  year  in  the 
county  Jail  and  to  pay  a  fine  of  $1,000. 

After  notice  of  appeal,  the  court,  on  re- 
quest, fixed  bail  on  appeal ;  the  amount  being 
92,000.  Counsel  for  the  prisoner  then  asked 
that  the  bail  theretofore  deposited  be  eztm- 
wated.  The  court  Instructed  him  to  draw 
the  order  and  present  it  to  the  district  attor* 
ney.  Later  in  the  day  the  district  attorn^ 
asked  for  an  order  directing  the  clerk  to  ap- 
ply tl.000  of  Uie  fund  in  his  hands  to  the 
aatlseactlon  of  the  fine  imposed  upon  Oradle* 
bangb.  After  argument  upon  this  matter, 
the  court  directed  the  clerk  to  satisfy  that 
part  of  the  Judgment  Imposing  a  fine  out  of 
Uie  money  In  hta  custody.  He  olb^ed  this 
order  and  offered  the  $1,000  remaining,  after 
satlstaetion  of  the  fine,  to  Cradlebaugh.  This 
Bum,  however,  was  sought  to  be  attached  in 
tiie  hands  of  the  dark  1^  Mr.  Taylor,  in  an 
action  brought  by  him  against  Cradl^i^h 
to  recover  9000  as  a  fee  for  his  servloes  as 
coons^l  In  the  criminal  action.  Mr.  Taylor 
recovered  a  Judgment  against  Oradlebaugh, 
wbldi  was  in  fbrce  at  the  time  of  tte  trial 
of  the  case  at  bar. 

Upon  these  facts  the  superior  court  gave 
Judgment  for  pliantUC  against  Mr.  Wdls,  as 
4!l«Ek,  tm  tba  mm  of  11,000  remaining  In  his 
bands  after  satisfying  the  fine  imposed  upon 
Cradlebangh.  Hie  cotirt  dUnnlased  the  ac- 
tion against  the  snreties  on  the  clerk's  bond 
and  adjudged  that  the  Intwvener  take  noth- 
ing. 

Appdlants,  Mrs.  MnndflU  and  ISt.  Taylor, 
contend  that  the  offer  to  anrroider  Oradle- 
twngh  Into  custody  was  anffldent  to  ezon- 
emte  the  hall;  that  the  fund  on  dw«lt  was 
not  Oie  pn^wrty  of  the  deSendant  In  the 
criminal  aoti<m  out  of  which  a  fine  might  be 
aatlsfled;  asA  that  such  payment  ot  tiie  One 
deprived  ttw  real  owner  ot  that  amount 
without  due  process  of  law. 

[1]  Efven  if  appellants  oould  uphold 
dedaratlfm  that  the  money  d^oeited  aa 
ban  was  not  In  the  contemplation  of  law  the 
tKoperty  et  OradMnngb,  but  at  the  pwson 
who  fnmUhed  it  fbr  that  nae,  they  could  not 
prevail  in  this  aetloo  against  Wellm  wha  as 
county  derk  and  ex  officio  (derk  of  the  su- 
perior court,  only  porfbrmed  his  duty  aa  a 
ministerial  officer  of  the  court,  acting  under 
tin  order  of  the  Judge  of  said  conrt  when  he 
applied  half  of  the  fund  to  the  satlsfactiim 
of  the  fine.  Begardlug  that  portion  of  the 
fund,  they  can  have  no  possible  recourse 
against  defendant  Wells.  The  court  had  Ju- 
risdiction of  the  subject-matter  and  could 
<ndw  the  divpositlon  ot  the  money  In  cus- 
todla  legla.  If  the  clerk  had  disobeyed  the 


order  of  the  court  In  this  case,  he  would  liave 
been  guilty  of  contempt  ot  court  A  minis- 
terial officer  is  protected  and  Justified  when 
acting  under  a  process  or  order  of  a  court 
possessing  general  Jurlsdlctfon  over  tlw  sub- 
ject-matter, ija  aplte  of  any  errors  committed 
by  the  court  issuing  the  process  or  giving  the 
order.  22  B.  a  L.  481. 

[2]  But  the  court  acted  correctly  and  fully 
within  its  powers  in  making  the  order  -of 
which  appellants  complain.  Section  1285  ot 
the  Penal  Code  provides  for  the  deposit  of 
money  for  the  release  from  custody  of  a  per- 
son held  to  answer.  Section  1297  is  as  fol- 
lows: 

**WlieD  money  has  been  deposited,  If  it  re- 
mains on  deposit  at  tht  time  of  a  Jodgmeut 

for  the  payment  of  a  fine,  the  county  clerk  most, 
under  the  direcdtm,  of  the  court,  apply  the  mon- 
ey in  satisfaction  thereof,  and  after  satisfying 
the  fine  and  costB,  must  refund  the  surplus,  if 
any,  to  the  defendant." 

It  will  thus  be  seen  that  in  contemplation 
of  law,  so  far  as  the  criminal  action  is  con- 
cerned, the  money  deported  for  the  purpose 
of  insuring  a  defendant's  appearance  Is  his 
money,  and  the  court  is  not  required  to  pro- 
tect the  supposed  rights  of  any  one  who  may 
have  advanced  it  for  him.  There  is  no  pre- 
tense that  Oradlebaugh  in  the  criminal  ac- 
tion surrendered  hims^  into  custody.  His 
counsel,  in  making  the  motion,  was  seeing 
to  protect  the  rights  of  the  perscm  or  persons 
who  had  advanced  tiie  mcaiey  as  if  bondsmen 
had  appeared  upon  a  written  obligation. 
But  persons  who  advance  money  in  lieu  of 
ball  are  not  in  the  same  position  as  sureties 
on  a  bond  and  have  no  audb  rights. 

[3]  When  the  defendant  In  the  criminal 
action  appeared  for  sentence,  the  counsel  for 
Cradlebaugh,  addressing  the  court,  said : 

"Now  if  the  conri  please  at  this  time  at  the 
request  of  the  bondsmen  I  will  ask  for  an  or- 
der of  court  snrrenderins  the  def^dant  Into 
custody  and  for  an  order  of  the  clerk  remittee 
the  bail  money  bad  to  the  parties  who  pat  it 
op,  and  for  the  purpose  of  filing  new  bonds 
later  en." 

The  court  then  proceeded  to  pronounce 
Judgment  From  the  Cmregcing  It  will  be  seoi 
Qkat  there  was  no  offer  of  tbe  deftedant  in 
the  criminal  action  to  surrender  himself  "to 
tbe  oflBcer  to  whom  the  onnmltment  waB  di- 
rected**—a  prerequisite  to  the  return  at  ttie 
bail  mon^.  Section  1802,  Penal  Code. 
Therefore  the  conrt  waa  not  called  upon  to 
rule  upui  the  motion  to  order  Gradlebau^ 
Into  custody.  Consequently,  the  money  in 
Qie  hands  of  tlie  clerk  was  a  fund  remaining 
aa  dcswalt  *^t  the  time  of  a  Judgment  for 
Oie  paymoit  ot  a  Anew"  Under  the  atatnte 
(section  1297  of  the  Penal  Code),  there  waa 
hut  one  correct  method  of  disposing  of  half 
ct  it  The  ooort  adopted  that  mettiod. 

[4]  Appelant  Mundell  contends  that  the 
sUtute  (section  1297  of  the  Penal  Code)  ie 
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unconBtltatlona],  In  that  it  deprires  of  prop- 
erty, wltliout  doe  process  of  law,  the  person 
who  advances  the  money  for  ball,  by  plac- 
ine  him  In  a  different  and  less  advantageous 
position  than  the  snrety  on  a  ball  bond. 
There  Is  no  force  In  this  contention.  Hiere 
Is  no  constitutional  reason  why  one  who  ad- 
vances cash  In  lieu  of  ball  money  should  oc- 
cupy the  Identical  position  of  a  surety  on  a 
written  contract.  The  latter  Is  bound,  and 
the  court,  clerk,  and  sheriff  are  bound,  by 
the  strict  terms  of  the  written  promise,  while 
the  measure  of  the  depositor's  liability,  as 
well  as  of  the  correlative  duties  of  the  court 
and  Its  officers,  are  to  be  found  In  the  stat- 
utea  The  law  does  not  provide  for  a  writ- 
ten agreement  between  the  state  and  one 
who  advances  cash  In  lieu  of  balL  It  attrib* 
utes  the  ownership  of  such  a  fund  to  the 
defendant,  and  one  who  famishes  money 
for  the  release  of  a  person  held  under  a  crim- 
inal charge  Is  presumed  to  know  that  facL 
It  is  argued  that  the  sheriff  had  no  right  to 
accept  the  money  origlnaliy,  and  that  the  clak 
therefore  could  not  receive  It  In  lieu  of  bail. 
But  it  is  not  contended  ttiat  the  money  was 
not  advanced  for  the  purpose  of  obtaining 
Oradlebaugh's  rdease.  If  it  finally  reached 
the  proper  Judicial  custody,  and  Cradle- 
baugh  was  in  fact  permitted  to  go  at  large, 
the  plaintiff,  Mrs.  MundeU,  cannot  complain 
because  the  purpose  of  the  payment  by  her 
assignor  was  accomplished,  not  by  a  direct 
deposit  In  court,  but  through  the  agency  of 
the  sheriff,  who  receipted  for  fZJOQO,  "being 
bail  money,  case  of  K.  B.  Henry"  (<Hie  of 
Cradlebangh's  aliases). 

That  the  money  deposited  for  bail  In  a 
criminal  action  la  r^arded  as  the  defend- 
ant's property  Is  a  rule  sustained  by  the 
wdght  of  authority,  in  People  v.  Laldlaw, 
102  N.  Y.  688,  7  N.  U.  910,  the  court,  con- 
struing statutes  very  similar  to  sections  1295 
et  seq.  of  the  Penal  Code  of  California,  used 
the  following  language: 

"AH  these  sectitHiB  treat  tbe  money  deposited 
as  belonging  to  the  defendant,  and  in  all  cases 
where  money  is  deposited  in  lieu  of  bail  it  may 
be  applied  In  payment  of  any  fine  imposed, 
and  tiie  surplus,  if  pay,  after  the  fine  has  been 
satisfied,  must  be  returned  to  the  defendant. 
The  relator  when  he  deposited  this  money  must 
be  assumed  to  have  known  the  pravisionB  of 
these  statutes,  and  the  depodt  most  have  been 
made  In  compliance  with  them.  There  is  no 
authority  for  the  county  treasurer  to  take  a 
deposit  in  lieu  of  bidl  except  by  virtue  of  these 
statutes,  and  the  depcwit  must  be  made  fn 
strict  compliance  with  the  statutes.  The  stat- 
utes may  have  been  framed  as  they  are  for 
the  very  purpose  of  avoiding  a  dispute  like  that 
which  has  arisen  in  this  case.  If  the  conten- 
tion of  the  rdator  be  ophdd,  then  disputes  may 
frequently  arise  as  to  whose  money  was  de- 
posited, and  the  county  treasurer  cea  never 
know  with  certainty  to  whom  the  sMm^  is  to 
be  returned,  and  the  court  cannot  know  hi 
peesinc  sentence,  or  In  maldng  its  order,  wheth- 
er the  money  is  properly  ^^pUcable  upon  the 


fine  Imposed.  It  Is'  therefore  wiser  that  the 
provisioDs  of  the  statute  should  have  their 
obvious  meaning,  to  wit:  The  money  is  de- 
posited as  the  money  of  the  defendant,  and  if 
a  fine  is  inflicted  upon  him  it  may  be  used 
to  pay  the  fine,  and  the  surplus  is  to  be  r^ 
turned  to  him." 

Other  authorities  upon  this  anhject  an- 
nouncing substantially  the  same  rale  aie 
State  V.  Wisnewafcl.  184  Wis.  497,  114  N. 
W.  1113;  State  v.  IKoss.  100  Tenn.  806,  46  S. 
W.  673;  People  v.  Oould.  88  Misc.  Rep.  005, 
77  N.  Y.  Supp.  1067,  and  State  v.  Owens,  112 
Iowa,  403.  84  N.  W.  620.  But  It  Is  suggested 
very  earnestly  that  In  Cajlf  omla  an  entirely 
different  rule  has  been  adopted,  and  Hudson 
V.  Police  Court  of  Oakland  (App.)  178  Pac. 
172,  is  dted  to  support  this  theory.  That 
was  a  case  in  which  a  wilt  of  review  was 
Issued  against  the  police  court  of  tbe  dty 
of  Oakland,  and,  after  hearing,  the  District 
Court  of  Appeal  annulled  a  Judgment  for- 
feiting money  deposited  as  ball  and  applying 
It  to  the  payment  of  a  fine.  It  appears  from 
the  opinion  in  that  case  that  before  trial 
Mr.  Hudson,  counsel  for  the  defendant  In  a 
criminal  action,  offered  to  surrender  said  de- 
fendant' There  seems  to  have  been  no  ques- 
tion regarding  the  snfilclency  of  this  offer, 
and  the  3>lstrlct  Court  of  Appeal  correctly 
decided  that  the  court  was  t>ound  to  accept 
it  and  to  return  the  nxmey  to  tbe  counselor 
who  had  deposited  It  for  his  dient.  In  the 
case  at  bar  the  facts  are  very  different  No 
request  was  made  for  the  acceptance  of  de- 
fendant's surrender  In  the  criminal  action, 
but  the  court  was  asked  for  an  order  accept- 
ing his  surrender  by  bis  bondsman.  He  bad 
no  bondsman,  and  the  court  was  neither 
bound  to  act  nor  to  r^ard  the  request  for 
ttie  order  as  a  personal  surrender  by  Oradle- 
baugh  to  the  sheriff. 

[6]  But  although,  as  between  defendant  and 
the  state,  the  money  deposited  In  lieu  of  ball 
is  regarded  as  a  defendant's  property  and 
will  be  applied,  so  for  as  necessary,  to  the 
satisfaction  of  a  fine,  nevertheless,  in  a  con- 
test like  the  one  waged  in  the  case  at  bar 
involving  the  residue  in  the  hands  of  the 
clerk  after  the  payment  of  the  fine,  the  court 
will  regard  the  claims  of  the  peraon  who  ad- 
vanced the  fund  in  order  to  bring  about  tbe 
release  of  the  individual  held  in  custody. 
While  It  Is  true  that  the  statute  provides  Cor 
the  payment  to  the  defendant  of  the  surplup, 
if  any,  after  satlsfactiim  of  the  fine  (eectiun 
1207,  Petial  Code),  if  the  true  ownerstilp  be 
litigated,  as  in  the  case  at  bar,  t>efore  the 
refunding  contemplated  by  the  statute,  the 
court  will  Inqnire  who  Is,  in  equity  and  good 
conscience,  ottitled  to  the  money,  and  will 
award  it  accordingly.  In  Way  v.  Day,  187 
Mass.  476,  73  N.  E.  S43,  the  Supreme  Judi- 
cial Court  of  Massachusetto  was  constderlng 
a  Judgment  dlamlsslng  a  bill  in  equity  where- 
by a  Judgment  was  prayed  to  enforce  an  a»> 
Bignment  by  Day  of  fSOO  d^iosited  as  ball 
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and  remaining  In  the  banOs  of  tbe  clerk  of 
the  superior  court  after  Uay's  conviction  and 
aentence.  It  itras  found  In  the,  lower  court 
that  Oreer,  one  of  the  defendants,  bad  de 
Itoslted  the  money  and  that  It  never  was  the 
property  of  Day.  and  that  court  ruled: 

"That,  while  Greer  cannot  claim  asainit  the 
commonwealth  that  this  money  beloagi  to  him 
and  not  to  Day,  yet  this  role  does  not  protect  the 
plaintUE  or  give  to  him  any  rights  against  the 
real  owner  of  the  fond  and  that  for  this  sole 
x«aaon  the  bill  cannot  be  maintained." 

tcK  approving  this  mllng  and  tlw  dlamteaal 
of  the  bill,  the  Supreme  Court  uaed  the  tiA' 
lowing  language: 

"Eveo  If  it  be  assumed  that  a  court  of  equity 
can  interfere  with  the  power  and  duty  of  the 
court  in  which  the  money  is  deposited  and  di- 
rect to  whom  it  shall  be  paid-Hm  assumption 
attwded  with  great.  If  not  Insuperable  dlffl- 
cnUiaa— and  even  if  it  be  farther  assumed  that 
as  between  the  eommonwealtb  and  Day  the 
money  must  be  regarded  as  belonging  to  Day 
and  not  to  Qreer,  and,  still  further,  that  the 
court  in  which  It  is  deported  has  no  power  to 
order  it  to  be  paid  to  any  other  p^son  than 
to  Day  or  hla  order  (see  Bdelsten  v.  Adsms,  8 
Taunt.  667;  Douglaaa  t.  Stanbrough,  8  A.  4 
E.  81«;  Salter  v.  Weiner,  6  Abb.  Prac  IN. 
101;  People  t.  Laidlaw,  102  N.  T.  688  [7  N. 
E.  010]),  stiU  It  is  ^In  that  the  money  bong 
in  tact  Greer's  and  not  Day's,  and  having  been 
idedged  only  for  a  certain  purpose,  Day  bad 
no  authority  express  or  implied  to  divert  It 
to  a  different  purpose.  In  equity  and  good 
conscience  the  money  should  go  to  Oreer,  and 
as  against  him  the  assignment  by  Day  to  the 
plaintilf  must  be  regarded  as  invalid  to  convey 
any  interest  In  or  right  to  the  fund,  and  equity 
wiB  not  lend  ita  aid  to  waUe  him  to  get  poa- 
of  it." 


In  Wiii^t  it  Taylor  v.  Dougherty,  138  Iowa, 
lOS,  116  N.  W.  008,  the  qaestlon  presaited 
to  the  Suprme  Court  was  whether  or  not, 
when  money  is  depoelted  with  the  clerk  of  a 
court  by  a  friendly  third  person  to  aecure  the 
release  from  custody  of  one  under  indict- 
ment, snch  fond  la  subject  to  seizure  In  aat- 
iafactlon  of  the  claims  of  Judgment  creditors 
of  the  indicted  person.  After  reviewing  the 
authorities  which  hold  that  as  between  the 
state  and  the  person  under  indictment  the 
money  deposited  as  bail  may  be  used  In  aatla- 
factlon  of  a  fine,  the  conrt  said : 

"True,  under  the  statnts,  the  money  la  to 
be  deposited  in  the  name  of  the  defendant,  and 
perhaps  in  a  sense  the  legsl  title  thereto  is  to 
be  regarded  as  in  him.  But  the  money  in  the 
hands  of  the  dark  ia  no  nuwe  than  a  deposit, 
and  this  is  only  In  favor  of  the  state,  the  oUier 
party  to  the  transaction;  and  the  interest  of 
the  state  does  not  extend  to  the  actual  owner- 
ship of  the  money.  It  goes  no  farther  than 
thmt  the  defendant  shall  appear  when  called 
for  trial,  and  that  the  deposit  shall  be  available 
out  of  which  to  pay  any  fine  or  costs  that  may 
be  assessed  against  him.    niis  the  depositor 


must  be  held  to  have  agreed  to.  The  statute 
goes  no  farther,  and  the  cases  dted  go  no  far- 
ther. As  between  the  depodtor  and  the  de- 
fendant, or  his  creditors,  tlie  ordinary  rules  of 
property  obtain.** 

[1]  We  are  of  the  opinion  that  the  true  rule 
is  clearly  set  forth  In  Oie  passages  quoted 
abov^  and  therefore  Uiat  the  surplus  re- 
malnlng  In  the  hands  of  the  county  derk 
after  aatlafacttoa  of  the  fine  was  properly  ad- 
judged to  be  the  money  of  idaintlfl.  We 
alao  aivrore  of  that  part  of  the  Jodgmmt 
tmpoaing  ooati  tqton  plaintiff.  Manifestly, 
it  would  have  been  unjuat  to  diarge  oosts 
against  Oie  officer  who  was  the  mere  cnato- 
dlan  of  Cbe  fond. 

The  Judgmmt  Is  affirmed. 

We  concur :  ANGBIJ^OTTI.  a  J. ; 
SHAW,  J.;  LBNNON.  J.;  OLNBT.J.;  WIL- 
BUB,  J.;  LAWLOB,  J. 


(181  cal  »a> 

GREEN  r.  SOUTH  BAM  niANOISOO  & 
*  POWEB  GO.   (8.  F.  820&) 

(Snprems  Court  of  CoUfomia.   Oec  8,  1010. 
Beheailng  Denied  Nor.  %  1010;) 

1.  Bazlboads  «=»359(1)— Doty  to  tbxsfabb- 

n  ON  BIOBT  or  WAT. 

Where  a  railroad  company  runs  its  track 
on  its  own  land,  and  not  on  a  public  way,  one 
who  goes  on  the  right  of  way  without  the  om- 
sent,  express  or  implied,  of  the  company,  Is  a 
trespaaser,  and  the  company  owes  him  no  duty, 
except  to  use  ordinary  care  to  avoid  injuring  him 
after  seeing  him  in  danger. 

2.  Railsoads  «=3859(1>— Dctt  toward  tbxs- 
pa88eb8  at  obossihe  with  otbeb  baosoan. 

The  duty  of  a  railroad  towards  trespassers 
on  its  right  of  way  is  not  changed  with  regard 
to  either  road,  when  two  railroads  cross  each 
other  at  a  place  where  there  Is  no  other  public 
way. 

8.  Bailboaob  «s>274(8)  — OBOUBoa  at  sta- 

TIOH  NKAB  0BO8SINO  WITH  OTHXE  BOAD  VUST 
BB  BAIX. 

When  one  of  two  railroad  companies,  whose 
lines  intersect  at  a  place  where  there  is  no  oth- 
er pDblie  way,  establishes  a  passenger  station 
near  the  crossing,  audi  company  Is  charged  with 
a  duty  to  exerdse  reasonaUe  care  to  have  suit- 
able station  grounds  and  to  keep  than  safe  and 
convenient  fin  persons  there  for  any  lawful  pur- 
pose. 

4.  Stbbit  railboads  ^86(1>— Tbaou  cbobs- 
nro  sailboad  pbopkbtt  hu8t  bb  coit- 

■TBUgrBD  AOOOBDINO  TO  ITS  FLAIf. 

Obligation  of  street  railroad,  under  Civ. 
Code,  f  466,  subd.  6,  to  Isy  its  tracks  and 
maintain  its  roadbed  at  a  crossing  of  another 
road,  BO  as  to  afford  security  for  life  and  prop- 
erty, runs  not  only  to  the  railroad's  own  pas- 
sengers, but  to  passsngeta  on  the  other  road. 
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-or  about  tiie  other  road*i  station  for  proper 
purposes,  but  Is  limited  by  tbe  road's  power 
to  control  tbe  conatraction  of  tracks,  wblcb  must 
be  in  accordance  with  method  other  road  has 
first  adopted. 

S.  StBKBT  BAlXJtOADS  4s>86(l)  —  NsoxiGKncB 
OP  BAILBOAD  IN  lUINTENANCX  OF  TBAOEB  AT 
BTBEBT  RAILBOAD  OBOaSINO. 

If  tracks  were  maintained  b^  a  steam  rail- 
road at  its  crossing  with  an  electric  road  in  a 
nesligent  manner,  and  without  due  regard  to 
the  safety  of  persons  lawfully  at  tbe  place  on 
-  the  steam  road's  invitation,  the  negligence  was 
Isolation  of  a  duty  which  th9  steam  road  owed 
to  such  persona,  and  not  of  any  duty  of  the 
electric  road. 

In  Bank. 

Appeal  from  Superior  Court,  San  Mateo 
County;  George  H.  Back,  Judge. 

Action  by  Kenneth  M.  Oreen  against  the 
South  San  Francisco  Railroad  A  Power  Com 
pany.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Berersed. 

Wm.  M.  Abbott  and  Wm.  U.  Cannon,  both 
of  San  Francisco  (Klngsley  Gannon,  of  Sen 
Francisco,  of  counaiel),  for  appellant 

Grten,  BnmphT^s  ft  Green,  of  San  Fran- 
cisco, Josepb  1.  Bnllock,  of  Redwood  City, 
and  Tt^daang  ft  Brown,  of  San  Francisco  (L. 
Seidenb«£  e£  San  Frandscor  of  coonsel),  for 
respondent. 

SHAW,  J.  The  d^endant  appeals  from  the 
Judgm^t  The  actlmi  was  begun  to  recover 
damages  fn»n  bodily  injuries  alleged  to  have 
beea  caused  by  the  negligence  of  the  defend- 
ant. The  complaint  alteged  that  the  defend- 
ant was  (q>eratlng  an  electric  street  railway 
upon  a  public  street  In  Soum  San  Francisco, 
wliicb  railway  crossed  the  ixtidu  of  tbe 
Sontbem  Padflc  Gwnpany  near  tbe  passenger 
station  of  said  Southern  Pacific  Company. 
On  the  subject  ot  negUgraice  it  all^Ked  that 
where  the  defendant's  track  crosses  tbe 
Southern  I^udfic  tracks  and  for  more  than 
100  feet  Immediately  west  of  the  crossing, 
tbe  def«idant  failed  and  neglected  to  paTe, 
plank,  macadamise,  or  fill  In  the  gronnd  be- 
tween the  tracks  and  on  each  side  thereof,  or 
to  ke^  tbe  trade  on  said  street  flush  with 
the  street  or  flush  with  ttie  surface  of  the 
gronnd,  but,  on  the  contrary,  both  rails  of  the 
defendant's  tnudc  projected  the  full  d^th  of 
the  lall  above  tbe  surfaoe  of  the  ground  at 
said  plac^  and  that  by  reason  thereof  the 
said  tn.dk  ms  unsafe  and  dangerous;  tbat 
at  the  time  of  the  Injnry  plaintiff  approached 
the  stati<a  of  tbe  Southern  Padflc  Company 
at  South  San  Francisco  to  talra  passage  on  a 
train  of  that  company  which  had  stopped  at 
said  station  for  that  purpose,  and  being  una- 
ware of  the  dangerous  condition  of  the  de- 
fendant's track,  he  tripped  upon  one  of  tbe 
Tails  of  defendant's  track  so.proiectlng  abore 
the  ler^l  of  the  ground,  and  was  thereby 


caused  to  fall  to  the  ground  In  such  a  post* 
tlon  that  his  left  arm  was  thrown  across  one 
of  the  rails  of  tbe  track  of  the  Southern  Pa- 
dflc Company;  that  the  whe^s  of  tbe  said 
train  passed  orer  his  arm  and  so  injured  him 
tbat  his  arm  had  to  be  amputated  at  the 
shoulder. 

We  think  there  was  no  proof  tbat  tbe  de- 
fendant violated  any  duty  owing  by  it  to  the 
plaintiff  to  exercise  care  in  his  behalf  at  the 
place  of  injury,  and  that  for  this  reason  tbe 
Judgment  must  be  reversed.  Tbe  allegation 
that  tbe  tracks  of  the  d^endant  were  laid  in 
a  public  highway  at  that  place  was  not  true. 
Neither  the  tracks  of  the  defaidant  nor  those 
of  the  Southern  Padflc  Company  at  that 
point  were  upon  any  public  way.  Both  com- 
panies were  operating  their  cars  upon  tracks 
laid  upon  property  acquired  by  them  re^pec* 
lively  for  railway  purposes  only.  Tbe  obliga- 
tions of  a  railway  company  wbicb  lays  Ita 
tracks  in  a  public  street  to  maintain  tbe  same 
flush  with  tbe  street  and  to  otlierwlse  exer- 
cise care  for  the  safety  of  persons  lawfully 
traveling  thereon  have  no  bearing  upon  tlie 
case.  The  liability  of  the  defendant  depends 
upon  the  duties  it  owed  under  the  law  to  ex- 
ercise care  at  a  place  where  its  track  is  not 
laid  Jipon  a  public  street  or  highway.  The 
evidence,  sbowed  that  the  train  had  stopped 
at  the  station  of  tbe  Southern  Padflc  Com- 
pany as  alleged,  tbat  It  was  about  to  start  on 
Its  Journey  again,  that  plaintiff  attempted  to 
board  said  train,  and  was  injured  by  stnm- 
bUng  over  the  defendant's  rails  as  alleged. 
Tbe  defendant  street  railway  did  not  cross 
the  Sontbem  Padflc  tracks  Immediately  up- 
on tbe  grounds  prepared  and  maintained  for 
station  purposes  by  the  Southern  Padflc 
Company.  The  defendant  maintained  no  sta- 
tion at  that  point,  and  Its  cars  did  not  stop 
there.  It  had  no  interest  In  maintaining  the 
Btati<m. 

Tbe  authority  of  the  d^endant  to  lay  Its 
tracks  across  those  of  the  Southern  Padflc 
Company  is  found  In  the  Civil  Code.  Section 
600  provides  that  any  street  railway  track  la 
permitted  to  cross  any  railroad  track  already 
constructed  and  tbat  the  crossing  must  be 
made  "as  provided  in  chapter  2,  title  S.  ot 
this  part"  Tbe  provisions  referred  to  are  In 
sections  465  and  469.  Section  405  enumerates 
and  descrll>es  the  powers  given  to  ordlnarr 
railroad  companies.  It  authorizes  sndk  rail- 
road company,  if  the  route  of  Its  road  Inters 
sects  any  existing  railway,  or  oth^  public 
way,  to  construct  Its  road  across  tbe  same  "in 
sudi  manner  as  to  afford  securi^  for  llffe  and 
pn^riy;  but  the  corporation  shall  restore 
the  •  •  •  railroad  [or  other  pnbllc  way] 
*  *  *  thus  Interseded  to  its  former  state  of 
usefulness  as  near  as  may  be,  or  so  that  the 
railroad  shall  not  unnecessarily  impair  Its 
usefulness  or  Injure  its  franchise."  Subdivi- 
sion 6.  Section  469  provides  that,  where  the 
track  of  one  railroad  Intersecta  another,  "the 
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Tails  6t  eithtx  or  each  road  must  be  so  cnt 
and  adjusted  as  to  permit  the  passage  of  tbe 
cars  on  e&di  road  with  as  little  obstmctlon  as 
possible." 

[I.t]  Where  a  railroad  company  nms  Its 
track  upon  its  own  land,  and  not  Blqpg  or 
across  a  street  or  other  public  way,  any 
person  who  goes  upon  Ba<^  right  of  way 
without  the  consent,  express  or  implied,  of 
such  company  Is  a  trespasser.  Toomey  t. 
Southern  P.  Co..  80  CaL  879,  24  Pac  1074, 
10  If.  R.  A.  189;  Baltimore,  etc,  Co.  t. 
State,  62  Md.  487,  50  Am.  Rep.  233;  Palm- 
er T.  Railroad  Co..  112  Ind.  253,  14  N.  B. 
70.  To  such  person  the  company  owes  no 
duty  "to  facilitate  his  trespass  or  raider 
It  safe,"  although  bound  to  use  ordinary  care 
to  AvtAA  Injuring  him  In  the  operation  of  Its 
road  after  seeing  him  so  trespassing  and  in  a 
dangerous  position.  Id.  This  duty  towards 
persons  thus  treqnssing  Is  not  changed,  with 
regard  to  either  road,  what  two  railroads 
cross  each  other  at  a  place  where  there  Is  no 
other  public  way. 

[3-5]  If  one  of  such  railroad  compares  es- 
tablishes a  passenger  station  near  sucih  cross- 
ing, that  comiwny  Immediately  becomes 
dbarged  with  the  duty  of  exercising  reason- 
able care  to  prepare  and  maintain  suitable 
station  grounds,  and  make  them  safe  and 
convenient  for  persons  leaving  Its  cars  there, 
or  who  may  be  there  for  any  lawful  purpose. 
This  duty  rests  upon  that  company  alone. 
The  other  company  at  the  nearby  crossing 
stands  in  no  relation  to  the  passengers  of  the 
first  company,  nor  to  persons  who  may  come 
to  its  station  for  purposes  connected  there- 
with. We  are  here  concerned  solely  witb  the 
dnty  of  the  street  railway  company  in  regard 
to  the  manner  of  maintaining  Its  tracks  and 
roadbed  at  the  crossing  in  question.  Section 
469  relates  merely  to  the  duty  of  the  road 
making  the  crossing  to  cut  and  adjust  its 
nils,  so  as  to  permit  the  passage  of  cars  of 
the  oOier  road  with  as  little  obstruction  as 
possible.  It  is  not  claimed  that  this  duty 
was  not  fully  performed.  The  provisions  of 
section  465  above  quoted  require  sndi  street 
railway  to  lay  Its  tracks  and  maintain  Its 
roadbed  at  such  crossing  so  as  to  afford  se- 
curity for  life  and  property.  This  obligation 
runs,  not  <mly  to  Its  own  passengers,  but  to 
persons  who  may  be  passengers  upon  the 
other  railroad,  or  who  may  be  about  the  sta- 
tion for  proper  and  lawful  purposes  connect- 
ed therewith ;  but  it  is  obvious  that  the  obli- 
gation of  the  defendant  Is  limited  by  its  pow- 
er to  control  the  matter  of  constructing  and 
laying  the  tracks.  It  had  no  power  or  au- 
thority to  compel  the  Southern  Pacific  Com- 
pany to  extend  Its  station  grounds,  or  to 
maintain  them  in  a  suitable  or  different  man- 
ner or  condition  from  that  which  existed  at 
the  time. 

The  Southern  Pacific  Company  had  laid  its 
tracks  at  the  crossing,  so  that  the  full  width 
of  the  rails  projected  above  the  ties,  and  the 


vace  between  thou  was  not  filled  In  above 
the  top  of  the  ties.  It  was  maintaining  its 
rails  and  roadbed  In  this  manner  at  the  time 
the  crossing  was  made  and  until  the  accident 
occurred.  The  defendant  had  laid  its  rails 
and  was  maintaining  them  In  the  same  man- 
ner at  that  time.  It  had  no  power  to  compel 
the  Southern  Pacific  CcHupany  to  ad(^t  a  dif- 
ferent plan.  If  the  latter  company  had  ex- 
tended its  station  grounds  to  the  place  of  the 
crossing,  and  liad  filled  In  the  space  between 
its  tracks  for  the  convenience  and  safety  of 
Its  passengers,  the  defendant  might  have 
been  bound  thereafter,  while  maintaining  the 
crossing,  to  co-operate  and  fill  In  betweeu  Its 
own  tracks  to  correspond  with  the  plan  of  the 
Southern  Padflc  Company;  but  so  long  aa 
the  latter  company  did  not  extend  its  station 
grounds  to  the  crossing,  the  plain  duty  of  die 
defendant  was  to  maintain  Its  own  tracks 
and  roadbed  to  correspond  with  those  of  the 
Southern  Pacific  Company  at  thatplaca  If  it 
had  maintained  them  at  a  different  levd^  and 
a  passenger  of  the  other  company  had  been  In- 
jured thereby,  the  defendant  might  have  been 
subject  to  a  diarge  of  negligence  for  such  de- 
parture from  the  general  conformation  of  the 
surface  as  established  and  maintained  by  the 
Southern  Pacific  Company  at  that  place.  It 
was  under  no  obIigatl<Hi  to  adopt  a  manner 
of  maintaining  Its  own  track  at  the  crossing 
different  from  that  adopted  by  the  Southern 
Pacific  Company  at  that  place.  If  they  were 
maintained  In  a  negligent  manner  by  the 
Southern  Pacific  Company,  and  without  due 
regard  for  the  safety  of  persons  lawfully  at 
that  place  upon  its  Invitation,  this  negligence 
was  a  violatlou  of  the  duty  which  the  South- 
em  Pacific  Company  owed  to  snch  persons 
and  was  not  a  violation  of  any  duty  which 
the  defendant  owed  to  tbem.  It  was  the  neg- 
ligence of  the  Southern  Padflc  Company 
alone.  The  consequence  Is  that  such  condi- 
tion of  the  tracks  and  roadbed  was  not  negli- 
gence by  defendant  toward  the  plaintiff. 
For  these  reasons  we  are  of  the  opinion  that 
the  verdict  Is  not  sustained  by  the  evidence. 
This  conclusion  renders  It  unnecessary  to 
consider  the  other  points  presented  In  the 
case. 

The  Judgment  is  reversed. 


We  concur:  ANGEIjLOTTI,  O.  J.; 
NET,  J.;  MELTIN,  J.;  liAWLOB.  J. 


01*. 


WILBUR.  J.  I  concur  In  the  Judgment.  It 
is  the  duty  of  a  railroad  company  towards 
its  Intending  passengers  to  use  care  In  the 
preparation  and  maintenance  of  its  premises 
that  a  person  of  ordinary  prudence  would  ex- 
ercise in  such  matters.  If  we  assume,  as  re- 
spondent contends  we  should,  that  the  obliga- 
tion of  die  appellant  was  the  same  as  that  of 
the  railroad  cwnpany  with  reference  to  that 
portion  of  its  track  which  Is  sometimes  used 
by  passengers  Intending  to  take  the  Soutlieni 
Pacific  Company's  passenger  trains^  the  in- 
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■bnctionB  In  this  case  are  eironeooB  for  the 
reasons  that,  taken  as  a  whole,  they  asserted 
the  duty  of  the  appellant  to  make  its  tracks 
at  the  point  in  question  safe  for  Intending 
passengers.  'V^thont  father  analysis  of  ei- 
ther the  instructions  or  the  evidence,  it  is 
sufficient  to  say  tliat  evea  on  the  theory  of 
recqpoodent  the  judgment  must  be  rerersed. 

Upon  the  question  of  the  duty  of  the  care 
In  this  state  with  reference  to  the  mainte- 
nance of  Its  passenger  depot  grounds,  see  Falls 
T.  San  Francisco,  etc,  Co.,  97  CaL  114, 81  Pac. 
901,  20  L.  R.  A.  520,  note;  lAfflln  t.  Buffalo 
ft  8.  W.  B.  Co.,  106  N.  Y.  136,  12  N.  B.  599, 
60  Am.  Rep.  433.  See,  also,  upon  the  analo- 
gous question  of  the  duty  to  provide  a  safe 
place  to  work,  Sanborn  v.  Madera  Flume  ft 
Trading  Co.,  70  Cal.  281,  11  Pac  710;  Bry- 
mer  t.  Southern  Pacific  Co.,  90  Cal.  496,  2T 
Pac.  871 ;  Sappenfield  t.  Main  Street  ft  Agri- 
enltural  Park  Railroad  Co.,  91  Cal.  48,  27 
Pac  590,  Thompson  t.  California  Construc- 
tiOD  Co.,  148  CaL  35,  82  Pac  867. 

I  ooncut:   LBNNON.  J. 


on  Cal.  293) 

BKNVBNUTO  t.  SUPERIOR  OOUBT  IN 
AMD  FOR  SANTA  BARBARA  COUNTY 
et  aL   (L.  A.  6292.) 

(Supreme  Oonrt  of  California.   Sept.  20^  1919.) 

L  PaoHiBmoN  «=»6(1)  —  Dsnxbd  whkkb 
SUNT  wouxj>  Bsqum  AimoiPATion  or 
Acmoif. 

An  application  for  a  writ  of  prohibition  di- 
rected to  an  inferior  court  will  be  denied,  where 
the  granting  of  the  application  would  require 
the  appellate  court  to  anticipate  the  action  of 
the  inferior  tribunaL 

2L  PBOHIBmON  <t=»3(2)— 'WBIT  dknxbd  wbsbx 
THKBB  Za  ADBQ17ATB  BIICBDT  AT  LAW. 
Where  It  does  not  appear  that  petitioner 
does  not  have  a  plain,  speedy,  and  adequate 
remedy  by  appeal,  an  application  for  a  writ  «t 
prohibition  will  be  denied. 

In  Bank. 

Fetilion  br  Pastlne  Uaddalesoa  B^ire- 
nuto  for  writ  of  prohlbttlon  against  the  Su- 
perior Oonrt  oC  the  State  of  Calif  omia  In 
and  for  the  Oounty  of  Santa  Barbara,  and 
Hon.  8.  B.  Crow,  Judge  theraoL  Applica- 
tion denied. 

A.  C.  Postel,  of  Santa  Barbara  (O.  H. 
Brodc,  of  lioa  Angelea,  of  counsel),  for  peti- 
tioner. 

PER  CURIAM.  The  andlcfttion  txa  a  writ 
of  prohibition  is  denied. 

[1]  We  deem  It  proper  to  say  that  this  de- 
nial is  without  reference  to  the  merits  of  the 
legal  question  attempted  to  be  presented  by 
tba  aK>licatlon,  Regardless  of  all  otb^ 
qnestions,  we  cannot  assume  to  anticipate 


die  action  <rf  the  trial  cotirt  on  the  applica- 
tion for  omflrmatlon  of  the  attonpted  sale 
referred  to  in  the  petition. 

[2]  It  may  farther  be  suggested  that  we 
are  not  satisfied  that,  in  the  event  of  unfa- 
vorable action  on  the  part  of  the  lower  court, 
the  petltlonei's  remedy  by  appeal  would  not 
be  a  plain,  speedy,  and  adegoate  remedy. 

AU  concur. 


{m  Cal.  Mf) 

SCOTT  T.  TIMES-MIRROR  Ca 
(L.  A.  4854.) 

(Supreme  Court  of  California.    Oct  8»  19il& 
Rehearing  Denied  Nov.  6^  1919.) 

1.  Afpkal  and  cbbob  ^3231(5)  —  Sxiwex- 

OIBNOT  or  OKirERAI.  OBJXCnOH  TO  XVIDKITCn 

or  SUIILAB  LZBEU. 
In  a  libel  action,  althou^  a  specific  objec- 
tion as  to  the  dissimilarity  of  subject-matter  ol 
other  alleged  pnbUdied  attacks  upon  plaintiff 
by  defadant  wsa  not  made,  the  general  obje^ 
tion  of  incompetency,  irrelevancy,  and  imma- 
teriality of  such  evidence.  In  eadi  sndi  instance, 
was  sufficient  to  reserve  for  review  the  special 
point  (tf  disalmlhuity  of  Import 

2.  LraXL  AHD  BLAIfDIB  *S>100Ct)  —  ASKXITO 
PDnmVS  DAHAOES  OB  ASSERnHO  JUBTIFIOA- 
TION  ICAKBS  ACTUAL  HAXJCB  ISSUK. 

Where  plaintiff  seeks  to  recover  punitive 
damages  for  libel,  or  where  the  defendant  al- 
leges that  the  publication  was  jnstlfied  on  the 
ground  that  It  was  privileged,  actual  malice  or 
malice  In  fact  becomes  an  issue. 

&  Libel  and  blanoeb  ^=>104(3),  112(2)— Rb- 
hotenebs  or  otheb  pubushsd  attacks 
1JPON  pLAiNnrr. 
In  an  action  for  Ubtl,  remoteness  in  time 
of  the  publication  of  other  alleged  attacks  upon 
plaintiff  by  defendant,  introduced  to  show  mal- 
ice, goes  to  the  weight  of  the  eridenos  only  and 
not  to  its  admissibility. 

4.  LiBEX.  AMD  BLANDEB  4:3104(3)— AdMISSI- 
BIZJTT  or  OTHKB  FDBLIBHXD  ATZAOKB  OW 
DISaiULAB  nCPOBT. 

A  Gontenti<Hi  that  other  pnbtiahed  attadka 
upon  plaintiff  by  defendant  not  of  similar  im- 
port are  not  admissble  in  an  action  for  libel 
cannot  be  snstained,  where  actual  malice  is  an 
issue,  since  any  evidence  having  a  logical  tend- 
ency to  prove  that  the  publication  In  question 
was  prompted  by  actual  malice  Is  material,  com- 
petent, and  rdevant. 

5.  CouBis  4is>90GS)  —  OoncrcjBBBNCB  or  ap- 

FBLLATE  JUDOBB  IN  DECISIONS  IN  BANC. 
In  view  of  Const  art.  6,  |  2,  requiring  the 
concurrence  of  four  members  of  court  to  a  deci- 
sion in  bank,  where  only  four  jaeticea  partici- 
pated in  the  decision  and  only  three  concurred 
on  a  point,  the  language  used  by  them  is  not 
a  dedsion  of  this  court 

6.  Pleading    «=»12»(2)— Pbebumption  raoK 

UNDENIBD  ALLEGATION  OF  GOOD  NAltE  AlVD 
BXPUTATION  OF  PLAINTOT. 

In  an  action  for  libel  where  an  allegation  in 
the  onnphdnt  that  *^t  all  times  prior     tbt  9Qk 
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day  of  VtbroMXTf  IBIS."  tfa*  plaintiff  "did  mSoj 
a  good  BBiH  and  reputattoa  u  an  attomar  at 
law,"  was  not  denied,  plaintiff's  good  name  and 

reputation  most  b«  prwnmed. 

T.  LiBIL  AND    SLANDKB  «=3l07(l)— EBTHCAT- 
no  DAHAOSB  TO  PUINTUF,  AN  ATTOSNIT. 

An  attorn^,  plaintiff  in  libel  action,  ia  not 
required  to  prove,  and  in  the  nature  of  tliinga 
cannot  prove,  the  extent  of  Us  damage  bj  allow- 
ing what  legal  fees  he  has  be«i  dei^ved  of 
throogb  the  Ubelona  drenlation,  or  what  clients 
be  has  lost  beeanse  of  it,  and  the  Jury  maj  con- 
rider  as  a  baala  for  award  of  actual  damagea 
tiw  nnmber  of  tlie  plaintifa  ^ploy^  inclading 
lawyers  and  st«iographers»  their  aalariea,  his 
groM  income,  the  wide  publicity  given  to 
libel,  his  holding  of  politioal  office  and  promi- 
nmce  in  the  community,  hla  profesdmal  stand- 
ing, good  name,  reputation,  injured  feelings,  and 
■ental  snffwing. 

&  Afpkax.  and  cbbob  •3>9T9(6)  —  Duob- 
nonabt  buuno  on  hotion  tob  hbw  tbiai. 
rob  exces8ivx  damaoto. 
Where  a  motion  fw  new  trial,  including  the 
ground  that  an  award  of  actual  damagea  for 
libel  was  excessive,  wsa  denied,  the  amount  of 
damagea  allowed  stands  approved  by  the  trial 
court,  and,  the  queatlon  of  the  verdid^a  ezces- 
livenem  being  a  matter  primarily  addresaed  to 
the  trial  oonrt's  discretion,  the  verdict  cannot  be 
distnrbed  upon  appeal  unleea  the  award  Is  the 
result  <d  paasim  or  prejudice. 

9.  Libh.  and  sundbb  «=»12S(10)  —  Pum- 

TITX  DA1CAOB8  IN  DISCBBTION  OF  JtmT. 

In  the  matter  of  punitive  damages  for  libel, 
Juries  have  a  wider  discretion  than  In  the  matter 
of  campensatOKy  damages. 

10.  LteBL  AltP  BLAWDBB    ^121(1)  —  DUC- 
AOXB  hot  ZZ0K88ZTB. 

In  an  action  by  an  attorney  agalnat  a  news- 
paper corporation  for  libel,  an  award  of  $7,600 
sctiul  damages  and  $30,000  punitive  damages, 
wliere  actual  malice  was  proved  as  an  issue  and 
the  defendant's  property  was  worth  about  $2,- 
000,000,  the  ava*age  drenlation  of  its  paper 
about  60,000  dally  and  over  100.000  on  Sunday, 
drculating  in  several  states,  held,  that  the 
amount  of  damages  was  not  such  as  to  warrant 
die  diatnrbanoe  of  the  award  on  die  ground  of 
Jnry's  passion  ot  pre}adlc& 

11.  Appeal  and  ebbob  «s»207— Objxctions 
to  condttct  op  cottnskl  not  uadb  bblow. 

Where  plaintiff,  in  arguing  as  his  own  attor- 
ney in  an  action  for  libel,  referred  to  defendant 
as  "the  rottenest  corporation  I  know  of  In  Cali- 
fornia to-day,"  and  the  trial  court  was  not  re- 
quested to  instruct  the  Jury  that  each  conduct 
was  improper  and  should  be  disregarded  by 
them,  tlie  matter  wHl  not  be  conaldwed  on  ap- 
peaL 

12.  Libel  and  slandkb  «=9l04(l)  —  Dn- 

DBNCX  OP  INTERVIEW  BBTOBB  PUBLIOAnoN 
OT  ABTICLB  ADUIB8IBLB. 

In  an  action  for  libel  brought  by  an  attor. 
ney  against  a  newspaper  company  and  consist- 
ing of  an  artide  concerning  a  divorce  suit  in 
which  plaintiff  was  attwney,  testimony  of  par- 


tiea  present  at  the  Interview  between  defendant's 
sqMirtsr  wmd  otlier  feporters,  mi  the  ^  plaintiff 
in  divorce,  was  rdsvant  and  material  as  bear' 

Ing  upon  Uie  good  faith  of  the  defendant  In  pub- 
lishing the  artide  complained  of  and  upon  the 
question  of  actual  malice  which  was  an  issue. 

13.  LiBKL  AND  BLANDBB  «S»106(1}  In  AO- 
TlOn  PDB  LIBEL  CDNCXBHUfO  ATTOBNET  IR 
DIVOBCE  SUIT,  DIVOBCB  COMPLAINT  ADMIS- 
BIBLB. 

In  an  action  by  an  attorney  for  libd  against 
a  newspaper  arialtig  oat  of  a  publication  of  mat* 
ters  eoneetning  s  divorce  suit,  wherein  It  was 
Intimated  that  the  attorney's  client  had  no 
caase  for  divorce,  and  that  he  was  meddling,  at- 
tempting to  ruin  defendant,  and  break  up  his 
home  to  fill  the  attorney's  own  pocket,  the  veri- 
fied complaint  in  such  divorce  suit  was  admis- 
sible to  show  that  the  detailed  atatement  of  facts 
in  the  complaint  drawn  by  the  plaintiff's  em- 
ployd  did  set  forth  a  cause  of  suit  and  that 
plaintiff  acted  npon  the  representations  of  his 
dient  as  diown  by  her  swwn  complaint. 

14.  LtBBL  AND  SLANDBB  ^»107(1)  —  BVI- 
DBHOB  or  PLAINTIPP'a  TBAlNIIVe,  PAIOLT, 
AND  BUSINESS  OABEBB  ADUBSIBLB. 

In  an  action  by  an  attorn^  against  a  nerws* 
paper  for  libel,  it  was  proper  for  plaintiff  to 
testify  as  to  hia  early  Utt  and  training,  as  wdl 
as  to  show  that  he  has  children,  and  that  when 
be  settled  in  the  town  of  hia  residence  bfa  re- 
sources were  limited,  and  that  by  his  own  in- 
dustry he  has  bidlt  DP  B  snccesirial  law  business. 

15.  TUAJ.  4^106  —  PKBHiTxnro  PLAnranr 

AN  ATTOBNVr  TO  ABflVB  OAOI. 

In  SB  action  by  an  attorney  against  a  nswo- 
paper  for  dvU  llbd,  it  was  not  error  for  dis 
court  to  allow  the  plaintiff,  who  was  repseosnted 
by  an  attorney  at  law,  to  appear  as  his  own  at- 
torney and  atgue  the  case  to  tiie  Jury. 

Ifl.  Trial  «=s>260(6>— Reti^sal  op  ihbtbuo- 

TI0N8  OOVEBED  BY  OTHERS  OIVEN. 

In  an  action  by  an  attorney  against  a  news- 
paper for  damages  for  cii^l  libel  in  publishing 
an  artide  concerning  a  dlvwce  case  in  which 
plaintiff  was  attorney,  on  instruction,  that  an 
attomsy  la  required  to  taks  care  ai^  ascertain 
facts  regarding  his  client's  case  before  advising 
as  to  legal  ti^ts,  was  properly  refused  whore 
the  matter  was  covered  by  otiier  Instructions. 

17.  Appeal  and  ebbob  «»2e0(l)— Bepdsal 

or  AN  IN8TBUOT10N  OOVEBED  BT  0TBBB8  NOT 

EBBOB. 

It  Is  not  error  to  refuse  instructions  npon 
matters  snffident^  covered  by  other  instruc- 
tions. 

18.  Appeal  and  bbbob  •s»781~Faxldbb  to 
cm  AOTHOBrrr  wi  ABomnNT  undo  ab- 
bionubnts. 

Where  objections  to  the  action  of  trial  court 
in  refusing  defendant's  instructions  are  merely 
stated  without  dtation  of  authority  or  any  ar- 
gument beyond  such  bare  statement  that  "the 
court  also  erred  in  refusing  to  ^ve  defendant's 
requested  Instructions,"  sndi  aiadgnment  need 
not  be  conridered. 
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In  Baiiie. 

Ai^ieal  from  Superior  CJourt,  Los  Angeles 
Oonnty;  Pat  B.  Farter*  Jn^ie. 

Action  by  Joseph  Scott  against  the  Times- 
Mirror  Company  for  dvU  llbeL  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

See^  also,  174  Pac.  812. 

Geo.  P.  Adams,  Joseph  I*  Lewlnsohn,  Hon- 
saker  &  Britt,  La  Boy  M.  Edwards  and  Sam- 
Poorman,  Jr.,  all  of  Los  Angeles,  for  ap- 
pellant 

Joseph  Scott,  of  Los  Angeles,  John  M.  Ross, 
of  Bisbee^  Arts.,  and  J.  B.  Joojon  Roche  and 
A.  O.  Bitter,  both  of  Los  Angeles,  for  re- 
spondent 

W.  H.  Anderson,  of  Los  Angeles*  amlciu 
earbe. 

LAWLOB,  J.  This  la  an  action  for  dvU 
Ubel  growing  out  of  an  article  published  in 
the  Los  Angeles  Times,  a  daily  paper  owned 
and  controlled  by  the  defendant  Times-Mir- 
ror CcHapany,  of  and  concerning  the  plaintiff, 
an  attorney  at  law  in  the  city  of  Los  Angeles. 
The  case  was  tried  by  Jnry,  and  a  total  ver- 
dict of  $37,500  rendered,  $7,500  as  actual 
damages  and  $30,000  as  punitive  damages. 
Judgment  for  the  full  amount  was  made  and 
entered.  The  defendant  Interposed  a  motion 
for  a  new  trial,  which  was  ordered  denied. 
The  defendant  appeals  from  the  Judgment 

The  plaintiff  at  the  time  of  the  alleged 
Ubel  was,  and  for  more  than  20^  years  prior 
thereto  had  been,  an  attorney  at  law,  prac- 
ticing his  profession  principally  in  the  city  of 
Los  Angeles.    He  alleged  In  his  complaint: 

"That  on  the  6th  day  of  February,  1916,  the 
defendant  through  evil  motive,  and  malice,  and 
ill  will  towards  the  plaintiff,  willfully,  wicked- 
ly, wrongfully,  maliciously,  and  with  intent  and 
dwign  to  injure,  disgrace,  and  defame  thla  plain- 
tiff, and  to  bring  him  Into  public  discredit  as  a 
lawyer  and  as  a  man,  and  to  cause  the  public  to 
hold  said  plaintiff  in  contempt  and  ridicule, 
pabliibed  In  said  newspaper  of,  and  concerning 
the  plaintitf,  and  of  and  concerning  him  In  his 
said  capadtj  and  profesrion,  the  foUowing  false, 
libelous,  malidoas,  and  defamatory  article^  to 
wit: 

**  'The  Hillman  Divorce  Salt 
"  'Her  Mind's  Made  Up ;  They  Won't  Make  Up. 

**  'Having  raed  her  busbsnd  for  divorce,  Mrs. 
Bessie  Olive  HUIman  returned  h«n^  joined  her 
husband  in  dinner  and  passed  part  <k  the  eve- 
ning with  him. 

"  'Having  been  served  with  papers  In  his 
wife's  suit  Clarence  D.  HUIman  conducted  him- 
self about  the  house  just  as  he  always  had,  and 
as  though  no  little  thing  like  a  divorce  matter 
was  pmding, 

"  'At  lesst,  Mrs.  Hillman  described  her  do* 
mestic  situation  in  about  this  way :  Yesterday 
she  ssid  that  while  she  had  bronght  suit  and 
her  husband  had  been  officially  informed  of  the 
fact  neither  of  them  so  much  as  mentioned  the 
matter  and  their  appetites  tor  dinn»  were  nor- 
maL 

**  'In  the  office  of  her  attorn^  yesterday  Mrs. 


Hffiman'iecsled  a  corps  of  newwo^v  mta  with 

a  series  of  allured  misdeeds  on  the  part  of  her 
husband  for  many  years.  Extreme  cruelty  last 
Monday,  she  said,  decided  her  to  get  a  dinMree. 
It  was  the  culmination  of  sixteen  years  of  lU 
treatment  according  to  her. 

'"Hursday  afternoon  she  brought  suit; 
Thursday  evening  she  was  very  pleasant  to  her 
husband,  and  the  sams  evening  she  is  said  to 
have  told  newqwper  writers  that  she  was  not 
going  to  press  the  suit  but  would  go  with  her 
husband  to  conrt  and  dismiss  the  action.  Her 
husband  ssld  the  same  thing. 

"  'Friday  morning  she  dianged  her  mind ;  by 
noon  ahe  wm  dotffted  with  her  attorneyi  and 
after  Wneheon  the  returned  home  fuUy  deter- 
mined to  leave  her  hutband  forever.  Beports 
from  the  Hillman  home  last  evening  were  that 
Mr.  and  Mrs.  Wnim»Ti  enjoyed  tbdr  weUnip- 
pdnted  dinner  together,  as  osual. 

"  The  Hillmsns  are  reputed  to  be  extremely 
wealthy.  They  live  In  an  elegant  hom^  and 
have  all  the  other  desirable  things  of  tiie  rich. 
They  have  eight  children. 

"  'Sued  Once  Before. 

**  'In  1904  Mrs.  Hillman  brought  suit  for  di- 
vorce, but  later  dismissed  the  action.  She  said 
yesterday  she  wished  that  she  had  pressed  the 
matter.  She  says  that  her  husband  has  a  habit 
of  remaining  silent  at  home,  only  to  discuss  his 
domestic  affairs  through  the  press.  When  she 
sued  Cor  divwoe  before  she  ssys  that  he  gave 
out  interviews  to  the  press,  using  there  argn- 
ments  which  he  expected  to  reach  and  convince 
her. 

" '  •rrhls  time  I  am  going  through  with  it" 
she  said  yesterday,  "I  am  dred  of  his  cruelty. 
AH  he  thinks  about  Is  money.  He  never  takes 
me  out  anywhere  except  to  church,  and  that  is 
only  tor  show.  After  he  found  out  I  had 
brought  suit  for  divorce  he  was  awfully  nice  to 
me— but  that  doesn't  make  any  difterenoe,  this 
time." 

"  'Joe  fieott  who  Is  attxffney  of  record  in  the 
ease,  says  he  knew  nothing  about  the  matter 
until  the  snit  was  filed. 

"'Son  Blames  Lawyer. 

"  'Clarence  Hillman,  Uie  14-year>old  son  of 
Mr.  and  Mrs,  Hillman,  is  endeavoring  to  patch 
up  matters  between  hie  parents,  and  stated  lest 
night  at  their  Pasadena  home  that  if  his  moth- 
er**  attorney  would  gtop  meddling  he  and  hi* 
Jather  "oould  fUr  thinge  up."  "Mother  has  ab- 
Bolutdy  no  csuse  for  actlog  as  she  has,  and  we 
are  all  heart-broken  because  of  it"  the  young 
son  said.  "I  am  simply  sick  snd  can't  think 
of  anything  since  this  trouble  came  up.  I  can't 
study  and  didn't  go  to  school  to-day.  We 
thought  everything  was  all  right  last  night  and 
we  all  had  supper  together  and  mother  and 
father  went  to  mass  together  this  morning,  hap- 
py as  could  be,  but  when  he  took  the  smaller 
children  to  school,  Mr.  Scott  her  attomc^,  call- 
ed her  up  m  the  telq;ihone  and  she  went  to  I«os 
Angeles  to  see  him,  and  as  a  oonseQuenoe  came 
back  all  wrought  up  again.  Mother  can't  be 
right  or  she'd  never  do  this  thing;  she  is  pe- 
culiar ;  she  is  Irish  and  when  she  gets  mad  she 
doesn't  care  for  her  children  or  anybody.  Her 
lawyers  have  been  telling  her  If  she'd  secure  a 
divorce  that  she'd  get  $10,000.00  cash  and  about 
$3,000.00  a  month  spending  money.  Father 
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giTea  her  everrthing:  In  the  world  ihe  coald  poa-  ( purpose  on  tbe  part  ct  said  defendant  to  In- 


aiblr  want  now.  He  lets  her  bare  from  J400.00 
to  $600.00  every  month  to  spend.  Father  and 
every  one  of  ««  c&tZdrm  ore  all  broken  up,  hut 
thinif»  wm  adjuwt  themtelvea  in  tptte  of  Mr. 
SeoH." 

"'Wtm't  Be,  Sara  Husband. 

"  'Ur.  BiUman  said  last  night  that  the  mlt 
had  come  to  Um  like  a  thunderttolt  from  a  dear 
sky.  He  said  he  had  no  inkling  of  any  trouble^ 
ai^  atated  the  whole  thing  it  a  eontpiraey  to 
nti*  him.  He  said  that  since  the  salt  was  filed 
his  wife's  attorneys  had  sent  men  to  bang 
aronnd  hia  place,  to  find  ont^  he  sapposea,  how 
much  he  la  worth. 

" '  "If  thev  iootOd  let  my  wife  alone  we  khU 
fim  iUa  thUig  «p,"  he  said.  "She  is  not  right; 
she  springs  thia  thing  on  me  eveiy  once  in  a 
while,  but  she  haa  always  before  fallen  into  the 
hands  of  attomeya  who  wonld  diow  hw  the 
«ror  of  her  ways.  This  time  It  ia  dlfferoit,  and 
ker  attorney  w  trying  to  nHii  me  and  "break  up 
our  home  to  fiU  hit  own  pocket.  But  he  will 
not  do  it ;  we  ere  going  to  lire  and  die  in  tiiie 
home  which  we  all  love  so  well.  Even  if  my 
wife  should  get  the  ¥10,000.00  and  $3,000.00  a 
month  abe  would  <mly  get  it  for  a  short  while, 
ifor  it  would  break  me,  as  I  am  heavily  in  debt, 
owing  several  hundred  tbouaand  dollars.  I  have 
been  veiy  boay  tlie  last  few  daya,  but  not  one 
unkind  word  have  I  spoken  to  my  wif&  I  gave 
her  about  $500.00  every  month  and  she  always 
keeps  four  servants  and  sometimes  has  abc, 
while  I  have  only  one  to  help  me  on  the  outside 
with  this  twelve-acre  estate." 

•*"rbe  Hillmans  won  first  prize  with  thdr 
electric  coupfi  in  the  recent  tournament  of  ros- 
es imrade.  The  mBchioe  was'  smothered  in  ros- 
ea and  the  youngest  child,  representing  Cupid, 
rode  in  a  cleverly-«rranged  seat  placed  in  tbe 
front  of  the  conpe.  Mr.  and  Mr*.  BiUman  and 
the  other  ehOdren  rode  In  the  madiine.'  **  (Ital- 
ica  oara.) 

It  is  fnrther  alleged  in  the  complaint  that 
the  def^dant  "meant  to  say,  and  was  under- 
stood to  mean"  by  the  portions  of  the  publi- 
cation wUcb  we  have  italicized: 

**^at  said  plaintiff  had  persuaded  and  in- 
duced said  Bessie  Olive  HUlman  to  begin  said 
divorce  action,  and  was  urging  her  to  prosecute 
said  action,  and  to  refuse  to  become  reconciled 
with  her  husband,  for  tbe  purpose  of  breaking 
up  tbe  home  of  said  Bessie  Olive  Hillman  and 
■aid  Clarence  D.  Hillman.  and  of  ruining  said 
Clarence  D.  Hillman,  and  thereby  obtaining  tbt 
property  of  said  Bessie  Olive  Hillman  and  her 
■aid  husband,  or  compelling  the  said  Clarence 
D.  Hillman  to  pay  to  the  idalntifl  a  large  sum 
of  money." 

After  farther  alleging  that  the 'publication 
wag  ta.lBB  and  defamatory  and  that  "by 
means  thereof  the  plaintiff  has  been,  and  is, 
greatly  injured  and  prejudiced  In  his  repnta- 
tlMi  as  aforesaid,  and  has  also  loet  and  been 
derived  of  gains  and  profits  which  would 
otherwise  have  arlsra  and  accrned  to  him  In 
his  said  business  and  profesrion,"  and  that 
the  publication  "was  made  by  the  defendant 
through  111  will  and  malice  towards  this 
plnlntU^  and  with  tbe  Intoit;  design*  and 


Jure  this  plaintlfl  In  his  professional  stand- 
iDg  and  reputation,  and  to  discredit  and  de- 
fame this  plaintiff,  and  to  bring  this  plaintiff 
ihto  public  discredit  as  an  attorney  at  law, 
and  bring  him  into  public  contempt  and  ridi- 
cule," the  complaint  prayed  for  $60,000  dam- 
ages—|UM>00  as  actual  damages  and  $50,000 
as  exemplary  or  punitive  damages. 

The  defendant's  answer,  after  specifically 
denying  all  of  the  allegations  of  tbe  com- 
plaint, alleged  as  a  separate  defense  that  the 
article  **was  privileged,  in  that  the  putdica- 
tion  of  the  same  was  wltliont  malice  and  for 
the  public  benefit."  And  alleged  further  as 
a  separate  defense  that  the  publication  was 
made  '^rlthont  any  malice  whatever  on  the 
part  of  defendant  against  plaintiff,  and  with 
the  b^ef  <m  the  part  of  defendant  that  the 
matter  In  said  artlde  set  forth  as  having 
beoi  stated  to  said  r^wrter  by  the  said  Bes- 
sie Olive  Hillman,  taw  husband  and  her  mm 
was  tme** 

Tbe  Issue  of  actoal  malice  thns  having 
been  raised  by  the  pleadings,  tbe  plaintlfl  In- 
troduced tea  other  pabUcatlons  made  by  the 
defendant  touching  tbe  plaintiff,  which  were 
admitted  In  evidence  by  tbe  court  over  de- 
fmdant's  cAjecthm.  Tbe  publlcaUons  so  of- 
ferred  and  accepted  wore  marked  as  plala- 
tUFs  Exhibits  2  to  10,  InduslTe. 

B^Ut  2  was  an  article  concerning  the 
same  dlvmoe  case  and  was  publb^bed  In  tbe 
Times  mi  ttae  day  preceding  Cbe  pnbllcatton 
of  the  article  complained  ol  Concerning  the 
plaintiff;  the  fbllowing  appears: 

"Unfortunately.  It  happened  that  Mrs.  Hill- 
man became  wrought  up  while  she  had  access  to 
her  lawyer,  and  he  took  advantoge  of  her.  Had 
she  not  been  spurred  to  toke  some  definite  ao* 
lion  she  would  not  have  done  anch  an  unnat- 
ural thing  as  to  really  bring  a  divorce  action! 

"There  has  been  no  parttcnlar  reconciliation, 
for  there  was  need  of  none.  We  are  Just  as 
close  aa  we  have  ever  beeu.  and  wg  shall  remain 
that  way,  and  both  Mrs.  HillmaD  end  I  can  as- 
sure you  that  there  will  never  be  a  divorce  la 
our  family,  no  matter  what  prying  lawyen  may 
do.  *  •  *  Mrs.  Hilhnaa'B  suit  was  filed  by 
Joe  Scott" 

Exhibit  8  being  the  Times  News  Bulletin  of 
Fdimaiy  S.  1910,  refers  to  ttn  same  matter 
in  tbe  following  language: 

"Wealthy  Seattle-Pasadena  man's  wife  sues 
for  divorce  In  Loa  Angeles ;  he  says  lawyer  took 
advantage  of  her." 

Bxhlblt  4  Is  an  account  of  fbe  proceedings 
In  tbe  superior  court  whereby  tbe  Hillman 
divorce  case  was  dismissed  and  contains  the 
f<dlowlng  commente  concerning  the  plaintiff: 

"Over  Offidons. 

"Jn^  Bvs  Joe  Scott;   Ends  Hillman 

Divorce^ 

"A  change  of  mind  on  tbe  part  of  Mrs.  BeiK 
^  Olive  Hlllmanj  who  brought  a  divorce  suit 
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recenti  J  ugaiiut  Cbariei  D.  Hillman,  m  Pua- 
dena  mtlUonaire,  waa  anatained  yestarday  1^ 
Jadge  Monroe  and  ahe  waa  freed  front  her  attor- 

ney,  Joe  Scott,  who  refuoed  to  recf^nize  her 
wishes  in  the  matter.  Attomej  Scott  was  left 
oQt  in  the  cold  in  the  case  and  told  to  collect 
his  fee  and  other  expensea  In  the  caae  aa  beet 
he  could.  •  •  • 

"Mr.  and  Mre.  Hillman  then  retomed  to  Paa- 
adena  in  their  limousine.  Members  of  the  fam- 
ily said  yesterday  that  now  that  the  attorney  in 
the  caae  haa  been  eliminated,  they  expect  no  f  or- 
tha  trouble  between  the  father  and  mother." 

Bxhlbit  S  Is  an  attack  upon  the  plalnttflfa 
professional  condact  in  accepting  employ- 
mtat  as  attorney  for  the  McNamaras,  charg- 
ed with  blowing  up  the  Times  bntldlng.  The 
article  appeared  in  the  Tltnea  on  August  IS, 

1912,  and,  after  stating  how  much  money 
was  received  from  union  labor  for  the  de- 
fense of  the  McNamaras.  coatlnuea: 

"How  much  of  it  did  Job  Harriman  getT 
How  much  of  it  did  Joa^h  Scott  get?  Yott 
nnlon  labor  men  who  pay  the  iripOT  ou|^t  to  be 
told  what  tunei  the  piper  playa.  *  *  * 

"When  to  tiia  ficdly  of  the  atrlker  Is  added  di»- 
honeat  repudiation  of  hla  sotenm  agreement, 
and  the  brutality  of  honnding  unfortunate  men 
and  women  oat  of  house  and  home,  or  destroy- 
ing their  Urea  by  dynamite,  because  they  stand 
np  for  their  lib^ty  to  work  for  their  livdlhood, 
the  striker  Is  more  than  a  fo<d— he  Is  a  criminal, 
no  matter  what  Darrow,  Harriman,  Scott  &  Co. 
may  say  to  the  contrary.  In  this  connection  the 
disgrace  to  Los  Angeles  la  that  Joseph  Soott, 
of  this  dynamite-mnrderer  defense  trio,  ia  atill 
a  memb»  of  the  board  of  edncatiion.'* 

Bzh!Mt  6,  wlil<^  appeared  In  the  editorial 
eolnnin.  Is  an  attack  on  the  plaintiff  as  a 
member  of  flie  board  of  education,  In  opposi- 
tion to  bis  candidacy  for  re-electi<m  to  the 
board.  It  appeared  in  the  Times  of  April  22, 

1913,  aitd  reads  aa  follows: 

"The  School  Board. 
'Undoubtedly  one  of  the  moat  Important  Is- 
sues to  be  tried  out  In  the  primary  election  of 
May  6  is  the  membership  of  the  board  of  educa- 
tion. The  municipal  conference  Indorsed  the 
present  board— the  whole  of  it  for  re-election. 
Tht  Times  cannot  quite  foUow  It ;  it  cannot  as- 
sent to  tiis  ratnm  of  Joe  Scott,  defender  of  the 
McNamarss,  or  of  Beynold  BHght,  who  la  more 
or  less  of  an  agitating  anarchist,  If  he  is  any- 
thing. These  men  are  not  aafe  guides  for  youth, 
not  suitable  persons  to  be  In  charge  of  our  pub- 
lic instructitm.  The  ministerial  associations  are 
supporting  a  ticket  of  their  own  which  Includes 
one  straight-out  Socialist  nominee,  Hr.  Wheat. 
Such  a  condition  of  things  la  beyond  our  com- 
prehension. Socialism  would  destroy  Christian- 
ity; Its  tenets  are  as  subTeisiTe  of  the  Ohrist- 
lan  lEoundations  as  are  tiiose  of  atheism.  When 
a  process  of  mixing  crude  oil  and  aqueduct  wa- 
ter baa  been  devised  and  made  clear  to  the 
popular  mind,  somebody  may  he  able  to  satisfac- 
torily explain  how  leaders  of  the  CSiristian 
dinrch  can  favor  the  election  of  a  Harriman 
ticket  Socialist  to  the  school  board.  StiU  we 
muat  admit  that  a  Socialist  might  be  found 


who  would  be  preferable  to  I>arrow*a  compan- 
ion, Joe  Scott,  or  to  B.  Blight,  who  Is  a  sort 
of  blighted  Clarence  Darrow  himself.  We  are 
glad  that  the  chnrdi  people  are  getting  their 
eyes  opened  as  to  his  true  character.  It  is  need- 
less to  say  that  the  ministerial  associations 
which  are  sincerely  working  in  behalf  of  right 
influences  in  the  schools,  are  oppoeed  to  Scott 
and  Blight  and  hare  left  them  off  tiidr  UsL" 

Exhibit  7  appenred  In  the  Times  on  July 
23,  1914.  and  contained  the  following  state- 
ments concerning  the  plaintiff  In  hla  position 
as  a  member  of  the  board  of  education: 

"The  Exposure  and  Defeat  of  Joe  Scott. 

"The  master-atroke  of  the  majority  members 
of  the  board  of  education  on  Tuesday  evening 
will  meet  the  unqualified  approval  of  every 
friend  of  free  education. 

"In  putting  a  quietus  to  the  unseemly,  nnjua* 
tifiable  and  destraetive  squabU^  wU<A  had 
been  Injected  Into  school  affatea  through  tiie 
malevolence  of  Joe  Scott,  by  declaring  that,  not- 
withstanding the  trumpeted  publidtT  given  so- 
called  'charges*  against  superintendent  of  schools 
Francis,  they  find  no  charges  have  been  made 
and  properly  term  them  mere  'objections.' 
•  •  •  To  logically  complete  the  miserable  in- 
cident, but  one  more  step  ia  demanded— the  res- 
Ignation  of  Scott  from  the  board  he  haa  dis- 
graced. 

"What  a  sorry  spectacle  tills  sdf-appolnted 
censor  has  made  of  himself  in  his  effrati  to  con- 
trol the  education  of  70,000  children,  nnder  a 
system  lauded  by  educators  aa  the  best  in  the 
country,  but  with  which  be  Is  entirely  out  of 
harmony.  For  years  he  has  treated  with  dis- 
respect his  colleagues  on  the  board  by  seeking 
to  do  things,  behind  their  backs,  the  while  pro- 
fessing solicitude  for  the  public  schools.  He  has 
made  life  miserable  for  them  behind  dosed  doors 
and  upbraided  them  in  open  session,  all  of  which 
they  have  borne  with  a  fair  degree  of  humility 
In  order  to  avoid  dashes  with  the  *tempera^ 
mentally  unfit'  member. 

"Scott  has  been  the  steadfast  objector  to  ev- 
erything that  failed  to  meet  his  approval,  and 
has  sought  by  technical  delays  and  in  other  ways 
to  drcumvent  the  wIU  of  the  majority;  he  has 
been  the  consistent  fosterer  of  strife,  but  haa 
conducted  his  activities  so  insidiously  that  the 
public  has  been  slow  to  learn  the  truth ;  by  his 
attitude  toward  the  superintendent,  whose  func- 
tions he  sought  to  usurp  in  many  ways,  he  haa 
encouraged  InsuhoidinatiiHi  and  sneaking  tactics, 
and  la  bdieved  to  have  ooadied  an  under-offidal 
in  an  effort  to  discredit  the  superintendent ;  by 
his  opmly  declared  opposition  to  the  Intermedi- 
ate schools,  he  has  been  the  actual  force  behind 
the  agitation  of  a  coterie  to  destroy  their  effi- 
ciency. 

"What  right  haa  a  man  of  this  sort  to  be  a 
member  of  tiie  Board  of  Bdneation?  Why  did 
he  wish  to  retidn  his  place  on  the  teachers  and 
schools  committee?  His  offer  at  Tuesday 
night^s  meeting,  to  gamble  for  the  plae^  sets  a 
sorry  example  to  school  dilldrat;  and  Ita 
prompt  repudiation  by  President  Vtouk  was  a 
deserved  rebuke" 

Exhibit  8  Is  an  article  published  In  the 
Times  on  February  14,  1015,  after  the  publi- 
cation of  the  alleged  libel,  and  was  in  refer- 
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ence  to  a  libel  snit  or  suits  brought  by  the 
plaintiff  against  the  defendant.  It  contains 
the  following  remarks  concerning  plaintiff: 

"Joe  Scott's  Fool  Raids. 

"Uneasy,  not  to  aaj  lackless,  Joe  Scott  (once 
a  McNauiara  attemey  of  tbe  retiring  aort).  re- 
cently gave  mental  Urth  to  tiie  curious  conceit 
that  tba  Times  waa  indebted  to  Um  in  the  sum 
of  $60,000.00  for  publishing  an  alleged  libel  up- 
on  hlnuelt  •  •  •  Joe  Scott  would  do  well  to 
cease  pUrsoing  a  delusive  ignis  fatnus;  he 
might  better  try  to  get  relief  from  bis  Jejune, 
jagged  and  Jeopardised  plight  trying,  even 
hopelessly,  to  earn  the  requisite  ducats  by  prac- 
ticing that  professim  in  which  he  has  never 
shown  with  the  resplendent  glory  of  tibe  nodnday 
sun.  •  •  •  Joe  Scott-irali." 

EJxhiblt  9  Is  a  cartoon  pabllstaed  In  the 
Times  on  March  1,  1915.  and  enUUed  "Noth- 
ing but  Holes."  It  presents  a  large  hoop 
covered  with  paper  which  Is  full  of  holes  and 
across  which  is  written  "Joe  Scotfs  Com- 
plaint in  the  I*  A.  Investment  Go.  Case." 
A  man  bearing  In  his  hand  a  roll  of  paper 
on  which  appears  "Court's  Decision"  Is  seen 
standing  on  the  backs  of  two  horses  which 
ere  in  the  act  of  Jomplng  tbroi^  the  center 
of  the  hoop. 

On  !I>ecember  5,  1916,  plaintlfrs  Exhibit 
10  was  published  In  tbe  editorial  columns 
ot  tbe  Times.  It  reads,  in  part,  as  follows: 

*'What  a  Uonstwl 
"The  Times  Is  not,  as  was  represented  by  Joe 
Scott  and  hts  Arisona  attorney,  Ross,  in  their 
arguments  before  tite  jury  in  both  trials  of 
Scott's  libel  suit  against  the  Times-Mirror  Com- 
pany, a  gigantic  newspaper  Minotaur,  hiding  in 
the  Cretan  labyrinth  or  fort-like  stmctore  at  the 
corner  of  First  and  Broadway— a  monster  poll- 
ing into  its  relentless  maw  not  only  youths  and 
maidens,  but  also  full-grown  alleged  lawyers 
who  exploit  divorce  suits,  and  progressive  politi- 
^ans  and  other  vermin,  and  who 

'Be  they  alive  or  be  they  dead, 
Grinds  their  bones  to  makes  Its  bread.' 

"When  examined  in  the  true  ll^t  of  tbe  ac- 
tual facts  of  its  long  and  open  Journalistic  ca- 
reer, how  different  is  tbe  atdtude,  standing  and 
character  of  tba  Los  Angdes  nmes  firom  tiie 
nntme  and  unsupported  repraentations  made 
by  Joe  Seott  and  his  man  Rosa  in  two  ooiupica- 
ons  Superior  Court  cases,  when  these  special 
pleaders  were  suffered  to  do  their  worst  in  their 
demagogic  efforts  to  conceal  the  truth  and  poi- 
son the  minds  of  the  juries  against  the  Times 
and  against  Its  actual  motives,  course,  career 
and  joumallstie  record! 

"It  was  a  reckless  and  a  desperate  effort  to 
make  tbe  jury  believe  something  besides  tiie 
troth  and  to  bring  in  a  verdict  not  In  harmony 
with  the  facta  and  the  merits  oC  the  esse  at  Is- 
BOS— an  elEort  Uiat  tvoui^t  ^  plaintiff  to  the 
tagged  edge  of  failure." 

All  of  these  publications  were  admitted  for 
the  limited  purpose  at  proving  malice  in 
fact  The  otter  at  plalntift  was  so  limited, 
and  the  court,  b^  its  instrnctions  spedflcally 


confined  the  jnry  to  a  consideration  of  the 
articles  in  so  far  as  they  might  be  deemed 
evidence  of  malice  in  fact,  and  repeatedly 
advised  the  jury  that  they  were  "not  to  con- 
sider tbe  truth  or  falsity  of  them,  as  the 
truth  or  falsity  of  said  articles  is  not  in  Is- 
sue In  this  case" ;  and  that  no  award  of  ao 
tual  damages  could  be  based  in  whole  or  In 
part  upon  any  of  the  publications  admitted  in 
evldfflice  exciting  the  one  sued  upon. 

The  tztui8crU>t  <m  appeal  shows  that  a 
large  nnmber  of  exceptions  won  reserved  at 
the  trial,  hot  the  mly  points  ursed  in  ap- 
pellanf  s  brleCs  ate  as  follows: 

"I.  'Bxe  court  erred  in  admitting  Ubdoua  a>^ 
tides  not  of  idmHar  tmpwt  and  ronote  ia  time^ 

"11.  The  verdict  is  so  groady  axcessiv*  that 
It  shodu  the  consdence  because:  (lO  Tb%  award 
of  $7,500.00  actual  damages  is  not  supported  by 
the  evidence;  (b)  the  evidence  does  not  show 
malice  on  the  part  of  the  corporation  in  making 
the  publication;  or,  if  malice  be  Bbowu,  it  la 
totally  disproportlouate  to  the  award. 

"III.  The  plaintiff,  acting  as  his  own  counsel 
was  gnilty  of  misoiadoct  constituting  prejudi- 
cial errw. 

"IT.  Odier  errofS  in  tiie  admiarion  of  evi- 
dence^ 

"T.  The  court  erred  in  allowing  plalntia;  irtio 
was  represented  by  an  attorney  at  law,  to 
pear  as  his  own  attorney;  and  in  permitting 
him  to  argue  the  case  to  the  Jury. 

The  court  erred  in  refusing  to  give  in- 
structions 2  and  8  requested  by  the  defendant.** 

[1}  Appellant  does  not  criticise  any  of  the 
instructions  given  by  the  court  Bat  it  is 
contended  that  the  admission  in  evidence  of 
plaintiff's  Sxhlbits  6-10,  inclusive,  the  .rele- 
vant portions  of  which  we  have  set  out  above, 
constituted  reversible  error  because  the  ar- 
ticles are  "not  ot  slmOar  Import"  to,  and  are 
too  "remote  In  tlmtf'  from,  the  publication 
set  out  in  the  complaint  To  which  re^nd- 
ent  replies  that— 

"The  objection  here  urged  waa  not  made  in 
the  trial  court,  and  for  that  reason  la  not  enti- 
tled to  consideration  in  thia  court" 

At  the  trial  the  defendant  objected  to  the 
admission  in  evidence  of  all  of  the  other  pub- 
llcatitmB,  but  the  defendant  does  not  claim 
that  Bxhlblts  2,  8,  and  4  were  Improperly  ad- 
mitted; the  <mly  assignment  of  error  in 
that  behalf  being  as  to  the  admlaalon  In  evi- 
dence of  Exhibits  9-10,  inclusive.  We  wHI 
therefore  confine  our  discussion  In  this  re- 
gard to  a  consideration  of  the  sufficiency  of 
the  objections  as  made  to  reserve  the  spe- 
cific objection  that  the  articles  admitted  In 
evidence  were  "not  of  a  similar  import"  to, 
and  were  too  "remote  In  time"  from,  the  one 
complained  of. 

The  record  shows  that  Exhibit  5  was  ob- 
jected to  on  the  ground  that  it  vres  *'incom' 
petent  irrelevant  and  Immaterial."  Eixhibtt 
6  was  similarly  objected  to  and  upon  the  adp 
ditional  groond  tliat  it  waa  a  privileged  cam- 
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monlcatlon— a  criticism  of  tbe  plaintiff  bji  a 
public  offlclaL  IdenUcaUy  the  same  objec- 
tion was  made  to  Bxhlbtt  7  as  to  Elxhiblt  6. 
To  Exhibit  8  it  was  objected  that— 

"It  was  incompetent,  irrelevant,  and  immateri- 
al, and  of  a  date  subseqaent  to  the  date  of  the 
article  upon  which  this  action  was  brought." 

Exhibit  8  was  objected  to  on  the  ground 
that  It  was  "incompetent,  Irrelevant,  and  im- 
material: being  a  publication  subsequent  to 
the  publication  of  the  article  on  which  this 
action  was  brought,  and  having  no  reference 
to  it  In  any  way  whatsoever,  and  not  respon- 
sive to  any  of  the  Issues  of  the  case."  To 
the  introduction  of  Exhibit  10  objection  was 
made  that  it  was  "Incompetent,  Irrelevant, 
and  immaterial,  and  that  it  was  a  publica- 
tion made  apprcalmately  ten  months  after 
the  publication  upon  whldi  the  action  was 
brought" 

While  the 'point  as  to  remoteness  of  time 
was  included  In  some  of  the  objections,  it  Is 
ai^rent  from  the  foregoing  that  the  specific 
objection  as  to  dissimilarity  of  subject-mat- 
ter now  urged  was  not  in  terms  made  at  the 
trial.  We  think,  however,  that  the  general 
objection  of  incompetency,  irrelevancy,  and 
Immateriality  which  was  made  In  eadi  In* 
stance  was  sufllclent  to  reserve  for  review 
the  specific  point  of  "dissimilarity  of  Im- 
port" It  baa  been  held  that  tbe  general  ob- 
jection, it  properly  made,  Is  sufficient  in  all 
cases  In  whlcli  ^  spedflc  grounds  of  ob- 
jection, If  stated,  could  not  be  obviated.  In 
Nightingale  t.  Scannell.  18  Cal.  815.  It  was 
sald^  referring  to  Mwritt  t.  Seaman,  6  N. 
T.  168: 

"A  general  objection  bad  been  taken  to  the 
Introduetitm  of  evidence,  and  It  was  held  that, 
as  tbe  diflBcnl^  could  not  be  obviated,  such  an 
objection  was  all  that  was  necessary.  The  same 
point  predsely  is  presented  in  this  case,  and  we 
think  there  is  nothing  in  reason  or  propriet7 
calling  for  a  different  determination.  Tbe  evi- 
dence, say  the  d^endants,  was  not  admissible 
for  any  purpose;  and.  If  tiiat  be  correct,  the 
difficulty  could  not  have  been  obviated,  and  the 
objection  was  sufficient" 

See,  also,  Brumley  t.  Flint,  87  OaL  471, 
25  Pac.  683;  Wise  t.  Wakefield,  118  Cat. 
107,  50  Pac.  310. 

[2]  I.  Appellant  urges  that  the  court  erred 
In  admitting  libeloua  articles  not  similar  In 
import  to  the  oaa  sued  upon  for  the  reason 
that— 

"Such  evidence.  If  admitted,  would  lesd  to  the 
Investigiation  of  collateral  issues  to  the  confu- 
sion of  the  jury,  would  take  the  defendant  by 
unfair  surprise,  and  would  unjustly  enhance 
the  damages  by  leading  to  double  or  multiple 
damages,  according  to  the  number  of  libels  re* 
eelved  In  evidence." 

[t]  It  is  well  established  that  In  actions 
tor  civil  libel  where  the  plaintiff  seeks  to 


recover  punitive  or  exemplary  damages,  or 
where  the  defendant  allies  that  the  publi- 
cation was  justified  on  the  ground  that  it 
was  privileged,  actual  malice  or  malice  In 
fact  becomes  an  issue.  As  we  have  pointed 
out  the  issue  of  actual  malice  was  raised  In 
this  case  both  by  the  demand  of  tbe  plain- 
tiff for  punitive  damages  and  by  the  allega- 
tion of  the  defendant  that  the  publication 
was  privileged.  "The  record  thus  presenta 
the  question,"  to  quote  from  appellant's 
brief,  "whether  or  no  express  malice  on  the 
part  of  tbe  defendant  in  publishing  an  ar- 
ticle on  February  6,  1915,  reporting  that 
plaintiff  had  been  charged  with  improper  con- 
duct in  a  divorce  case,  can  be  shown  by  in- 
troducing other  articles,  remote  in  time,  that 
charge  insincerity  and  hypocrisy  In  the  ac- 
ceptance of  a  retainer  to  defend  a  group  of 
labor  union  dynamiters,  malevolence  and  hy- 
pocrisy in  the  course  pursued  by  him  as  a 
member  of  the  board  of  education ;  and  pet- 
tifogging arguments  made  to  the  jury  In  oth- 
er cases  against  this  defendant,  and  also 
charge  Incompetence  In.  the  'L.  A.  Investment 
Case.'  Or,  In  other  words,  In  order  to  show 
malice  In  fact,  are  libels,  other  than  the  one 
complained  of  and  not  of  similar  Import 
and  published  at  remote  times,  competent, 
material  or  rdevant?"  Appellant  continues: 

'1^  quMtion  Is  not  dilBenlt  of  nnnrw,  be< 
cause  it  Is  settled  by  authority,  both  In  this 
jurisdiction  and  in  practically  all  other  Juris- 
dictions, that  while  libels  of  rindlar  import  are 
admissible,  because  th^  tend  to  show  that  the 
publication  in  salt  was  delibwately  made,  yet 
libels  not  of  similar  import  are  not  admissible, 
and  remoteness  of  time  of  publication  only  adds 
to  the  vice  of  such  evidence." 

It  is  proper  at  this  time  to  point  out  that 
"remoteness  in  time  of  publication"  goes  to 
the  weight  of  tbe  evidence  only  and  not  to 
its  admissibility.  Wlgmore  on  Evidence^ 
par.  404;  Evening  Joum.  Ass'n  v.  McDer- 
mott  44  N.  J.  Law,  430,  43  Am.  Rep.  392; 
Gribble  v.  Pioneer  Press  Co.,  34  Minn.  342, 
25  N.  W.  710;  JuUau  v.  Kansas  City  SUr 
Co..  209  Mo.  35.  107  S.  W.  486.  This,  ap- 
parently, has  been  acc^ted  by  counsel  for 
appellant  as  the  law  on  this  pcdnt,  tot  it 
Is  said  In  tfaelr  reply  brief:  "This  point,  be- 
ing unimportant  will  not  be  further  noticed." 

[4,  S]  In  support  of  the  contenUon  Qiat 
Ubds  not  of  similar  Import  are  not  admis- 
sible," appdlant  has  cited  the  followli^ 
cases  from  this  jurisdiction:  Cbamberlin  v. 
Vance,  SI  OaL  75;  Stem  v.  Loewenthal,  77 
OaL  340,  19  Pac  079;  Harris  t.  Zanone,  93 
Cal.  50,  28  Pac  846;  Westerfleld  v.  Beripps, 
119  Cal.  607,  61  Pac  968;  Heame  v.  Da 
Young,  llA  Oal.  670.  52  Pac  160,  449.  Of 
these  [4)pellant  relies  chiefly  on  Stem  t. 
Loewenthal,  The  action  there  was  for  slan- 
der. TbB  slander  comidalned  of  consisted  of 
two  statements*  "He  Is  a  tble^"  and,  "Be  im 
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dtdng  bnsineBs  on  mj  money."  The  trial 
conrt  had  admitted  In  evidence  and  refused 
to  strike  out  another  statnaent  made  by  de- 
fendant "that  he  would  break  Mr.  Stem 
(plalntlO)  up  In  bnsiness."  On  tbls  point  it 
was  Bald: 

"Upon  that  question  the  opinloot  of  coorts 
baT^been  diaeordant:  Against  the  admiaaiUllt7 

of  Buch  evidence,  the  opinfon  of  Bronson,  J.,  in 
Root  V.  liOw&des.  6  Hill  (N.  T.)  DIS.  41  Am. 
Dec  762,  is  characteristlcaUy  dear  and  vig- 
orons.  Tovnshend,  after  referrmg  to  some  con- 
flicting opinions  upon  this  point,  says:  *Bnt 
the  better  opinion  appears  to  be  that  evidence 
of  a  charge  of  a  different  nature,  and  at  a  dif- 
ferent time  from  ttiat  alleged  in  the  dedaration, 
Is  inadmissible  to  prove  malice,  or  for  any  pur< 
poae.  This  ts  In  effect  only  another  form  of  the 
role  that  actionable  words  not  counted  upon 
cannot  be  given  in  evidence  nnless  suit  upon 
them  is  barred  by  the  statute  of  limitations,  and 
th«r  admission  where  the  statnte  has  run  is 
opposed  to  principle,  as  it,  in  effect,  restores  a 
cause  of  action  which  has  been  taken  away  by 
the  law.'  Townsbend  on  Libel  and  Slander,  | 
892.  In  that  view  of  the  question  we  concur, 
and  think  the  court  erred  in  denying  the  BMtlon 
of  the  defendant  to  strike  out" 

The  Loewentbfd  Caae  vna  lirard  in  bank. 
However,  only  four  Justices  participated  In 
the  decision,  and  only  three  of  these  oon- 
enmd  <m  this  p(Aat  Ciblef  Jutlce  Searls 
concurred  on  one  point  only,  and  exiwesely 
raserved  optnlon  npmi  tbe  other— the  ques- 
tion of  alleged  error  In  the  admission  of  oth- 
er slanderous  statements.  Since  the  concur- 
rence of  four  members  of  the  court  Is  neces- 
sary to  a  decision  In  bank  (Const,  art.  6,  |  2 ; 
Del  Mar  Water,  etc,  Co.  v.  Eshleman.  167 
Cal.  666,  140  Pac  B81,  948;  Pacific  Wharf, 
etc,  Co.  V.  County  of  Los  Angeles,  179  Pac. 
S98),  It  is  plain  that  the  language  qaoted 
above  Is  not  a  decision  of  this  court  upon  the 
pc4nt  there  considered.  Moreover,  the  case 
of  Harris  .v,  Zanone,  supra,  cited  by  appe- 
lant, contains  language  directly  oi)posed  to 
that  relied  on  in  the  Loewenthal  Case.  In 
that  case  the  slander  charged  was  that  the 
d^endaut  had  said  that  the  plaintiff  was 
"a  damned  thief."  One  of  the  questions 
there  presented  was  as  to  the  admissibility, 
for  the  purpose  of  showing  malice  in  fact, 
of  certain  threats  made  by  defendant  that  he 
would  mln  plaintiff's  reputation.  As  afford- 
ing evidence  of  malice  in  fact,  we  can  see 
no  distinction  between  threats  to  break 
idaintiff  up  in  business,  the  admission  of 
which  was  said  to  be  error  in  the  Loewen- 
thal  Case,  and  threats  to  ruin  plaintiff's  rep- 
utation, which  were  held  admissible  In  the 
Harris  Case.  In  deciding  the  point  in  the 
Harris  Case,  the  court  said: 

"Bvldence  was  offered  in  behalf  ol  the  plaintiff 
tiiat  the  defendant  had  repeated  the  defamatory 
words  to  others  upon  different  occasions,  and 
there  was  other  evidence  before  the  jnry  tend- 
ing to  establish  the  faUty  of  the  diarge^  and 


abo  that  the  defendant  had  eapresteS  a  purpoae 
to  Ifiyure  her  reputation.  If  the  jury  believed 
ikta  evidenoa,  theu  were  authorieed  to  find 
therefrom-  that  the  defendant  toot  aetitated  hy 
eapreu  tMlice  In  the  ntterance  of  the  words  of 
Lohdde,  and  therefore  was  not  entitled  to  the 
immunity  of  a  privileged  conminnieation.'' 
{Italics  onrs.) 

Ghamberiln  v.  Vance,  snpra,  wbicih  was  a 
case  where  actual  malice  was  sought  to  be 
proved,  holds  that  alanderoas  words  of  simi- 
lar Import  csmken  of  the  defendant  af tw  the 
commencement  of  the  action  are  admissible 
in  evidones  on  the  question  of  malice.  The 
qneatlai  here  taTolved— file  admissibility  of 
words  of  ''dissimilar  import^ — was  not  be- 
fore the  court  In  Hat  case  and  was  not 
there  discussed.  Likewise  Westerfleld  v. 
Scripps,  supra,  goes  no  further  than  to  de- 
clare that — 

"If  language  relates  to  the  same  subject-mat- 
tet  and  Is  ttf  a  character  from  which  a  malicions 
purpose  may  be  Inferred,  It  Is  admissible." 

Nor  was  the  point  here  presented  dis- 
cussed in  l^ame  t,  De  Tonn^  supra.  It 
was  ttiere  held  that  Ibe  paUlcatitm  objected 
to  waa  not  of  a  different  nature  from  the 
one  sned  upon,  and  that  therefore  It  was  ad- 
missible 

•  In  view  of  flie  state  of  our  own  decisions, 
it  will  serve  no  useful  purpose  to  set  out  or 
discuss  the  numerous  antboiltles  from  other 
Jurisdictions  cited  by  appellant  on  this 
point.  Some  itf  them  may  be  distinguished 
because  the  statutes  under  which  the  deci- 
sions were  made  are  different  from  ours,  and 
in  others  no  distinction  Is  drawn  between 
implied  malice  and  malice  in  fact  And  in 
several  of  the  authorities  the  proof  of  other 
publications  Is  received  or  rejected  accord- 
ing to  whether  they  have  been  barred  by  the 
statute  of  limitations,  which  is  touched  upon 
in  the  Loewenthal  Case,  the  reasoning  iKing 
that  If  not  so  barred  the  evidence  should  be 
rejected  because  It  would  tend  to  aggravate 
the  damages  for  the  particular  libel  and  at 
the  same  time  permit  in  the  future  a  pos- 
sible recovery  for  the  contributing  libel.  If 
this  reasoning  be  sound.  It  would  seem  to 
apply  with  equal  force  to  all  libels,  whether 
similar  or  dissimilar  In  Import.  As  we  have 
indicated,  the  appellant  has  attempted  to  dif- 
ferentiate them,  and  argues  that  articles  of 
similar  Import  are  admissible,  but  that  those 
of  dissimilar  import  are  not  But  whatever 
those  authorities  may  decide,  or  their  un- 
derlying reasoning  may  be,  they  are  clearly 
not  binding  as  authorities  In  this  Jurisdic- 
tion. 

The  rule  governing  the  admission  of  evi- 
dence to  prove  malice  in  fact  has  been  clear- 
ly laid  down  by  this  court,  speaking  through 
Mr.  Justice  Henshaw,  In  the  decision  '  of 
Davis  V.  Hearst,  160  Cal.  143,  116  Pac.  530: 
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"Ajb  to  tbe  nature  vt  the  evidence,  as  hai  been 
■aid,  it  mttj  be  direct  (or  express,  as  the 
Code  namea  it),  going  to  declarationa,  acts,  and 
oondnct  of  tlie  defendant*  sbowing  penoiud  ill 
win  toward  the  plaintiff,  but  it  will  more  um- 
ally  be  mdim^  or  inferred  (the  implied 'malice 
ia  tact  of  the  Code  definition),  and  to  thia  end 
ef  proving  the  ndUoe  infermtiaUtf  aU  legiti- 
WMte  tvidmee  it  odmiMible  bearing  upon  the 
tenenU  oourge  of  oondaot  of  the  defendant  to- 
ward the  plaintiff,  the  internal  evidence  fur- 
nished b7  the  character  of  the  libel,  and  any 
other  spedflc  facta  and  circumstances  not  in 
direct  proof  of  the  malice,  bat  from  which  the 
existence  may  he  loi^eally  inferred,  herein  in- 
dading  tlie  drcomstance,  U  it  be  fcnmd  to  ex< 
lat,  of  wmntMi  reddessneM  and  heedlessaeea  of 
plalntitf^  righta."   (ItaUca  oonh) 

One  of  the  guratloiis  presented  by  the 
pleadings  Is  whether  the  pnbltcatitHi  of  tlie 
artlde  of  February  6,  IIOS,  was  Inspired  by 
actonl  malice.  Thia  Is  essoitially  and  pure- 
ly a  QQestlMi  of  fact  Therefore,  any  evi- 
dence which  would  l<^cally  tend  to  aolve 
tbe  questicsi,  and  which  la  not  otherwise  ob- 
jectionable, la  admissible.  The  test  to  be 
applied  to  evidence  offered  tor  this  purpoee 
Is:  Does  it  tend  to  prove  the  state  of  mind 
of  the  party  responsible  for  tbe  publlcatlm? 
U  the  evidence  has  such  logical  import,  aod 
is  not  otherwise  Inccunpetenl;  It  must  be  re- 
ceived, and  it  Is  for  the  triers  of  the  fact  to 
determine  tbe  wright  to  be  givm  to  snch  erl- 
dence.  The  &ct  that  it  may  also  teoA  to 
estMblisb  the  publication  of  ofhor  distinct 
lUiels,  published  ^ttaer  befwe  or  atter  the 
one  conatltutlng  tbo  caiue  of  action,  la  to  be 
r^rded  as  merely  incidental  and  as  not 
fnmlshlng  ground  for  the  exclusion  of  the 
evidence;  Mor  is  it  material  that  otiier  ac- 
tions may  thus  be  shown  to  exist  against  the 
party.  H^ce,  wbm  punitive  or  exemi^ry 
damages  are  sought  in  an  action  for  dvil 
Ubei  any  evidence  (wblcb  in  no  otiier  reotect 
la  objectionable),  having  a  logical  teodency 
to  prove  that  the  pnblicatioa  was  prmnpted 
by  actual  malioe,  la  material,  conqtetent,  and 
relevant.  Thia  is  tbe  plain  meaning  of  Davis 
v.  Heanrt;  supra,  and  If  ttiere  was  any  guea- 
tlon  abont  the  state  of  our  law  «i  the  sub- 
ject prior  to  that  dedidiu  tiieie  Is  ncue  now. 
It  la  Inconceivable  that  since  the  law  pro- 
vides for  recovery  iip<m  publications  made 
with  actual  malice  the  existence  <tf  the  fact 
may  not  be  established  Iv  tbe  very  best  evl- 
donce — namc^,  evidence  of  other  libels  tend- 
ing to  show  a  malicious  and  vindictive  atti- 
tude (tf  mind  toward  the  injured  party.  To 
hgld  otbervrtse  would  be  to  recognize  a  right 
In  the  party  defamed  but  deny  to  him  a  full 
opportunity  to  establish  and  enforce  It 

The  true  rule  has  been  well  stated  by 
Odgers  and  Kewell  In  their  respective  works 
on  Libcd  and  Slander: 

Stxtiinsic  Evidence  of  Malice. 
"SAdice  may  be  proved  by  extrlnste  evidence 
■bowing  that  tbe  defendant  bore  a  long-stand- 
ing grudge  i^ainet  the  plaintiff,  that  there  were 
|lm^er  diqiutea  between  them,  that  defendant 


ba^  formerly  been  in  the  plaintifl?s  onploy.  and 
was  dismissed  for  misconduct  Any  previous 
quarrel,  rivaliy  w  iU  feeling  between  plaintiff 
and  defendant— in  short,  almost  everything  de- 
fendant has  ever  said  or  done  with  reference  to 
the  plaintiff— may  be  urged  as  evidence  of  mal- 
ice. The  plaintiff  has  to  show  what  was  in 
the  defendant's  mind  at  the  time  of  the  publi- 
cation, and  of  that  no  doubt  the  defendant's 
acts  and  words  on  that  ocoasion  are  the  beat 
eviduice.  But  if  plaintiff  can  prove  that  at 
any  other  time,  before  or  after,  defendant  had 
any  ill  feeling  against  him,  that  is  some  evi- 
dence that  the  111  feeling  sziated  also  at  the  date 
of  publication ;  -  therefore^  all  defendant's  acts 
and  deeds  that  point  to  tbe  existence  of  such 
ill  feeling  at  any  date  are  evidence  admiasitde 
for  what  they  are  worth.   *   •  * 

"In  fact  whenever  the  state  of  a  person's 
mind  on  a  particular  occasion  is  in  issue,  every- 
thing tlutt  can  throw  any  light  on  the  atate  of 
hia  mind  then  is  admissible,  although  it  haih 
pened  on  some  other  occasion.  *  •  • 

*****  The  more  the  evidanoa  approaches 
proof  of  a  ^tematie.  piaetlGe  of  libel^  or 
slandering  the  plaintiff  ' the  more  oonviodng  it 
wiU  be."  Odgers  on  Ubd  and  Slander  (0th 
Ed.)  pp.  848.  849. 

"Any  other  words  written  or  spoken  by  the 
defendant  of  the  plaintiff,  either  before  or  after 
those  saed  on,  or  even  after  the  commencement 
of  the  action,  are  admissible  to  show  the  animus 
of  the  defendant ;  and  for  thia  purpose  It  makes 
no  dilferenee  wbetiber  tie  words  tendmd  in  evi- 
dence be  themsdves  actionaMe  or  not,  er  iriieth- 
er  they  be  addresssd  to  the  seme  pwty  as  the 
words  seed  on  or  to  SMse  ime  elssu  Sodi  otiker 
words  need  n(M  be  connected  with  or  refto 
to  the  defamatory  matter  sued  on,  provided  they 
in  any  way  tend  to  show  malice  in  defendant's 
mind  at  the  time  of  publication.  And  not  only 
are  such  other  words  admissible  in  evidence,  but 
also  circumstances  attending  the  publication,  tiie 
mode  and  extent  of  their  r^etltion.  Tbe  more 
the  erldenee  approadies  proitf  of  a  systemstie 
practice  of  libeling  or  slandering  the  plaintiff, 
tbe  more  convincing  It  will  be."  Newell  on 
Shinder  and  Libel  (3d  Ed.)  p.  409. 

Tbe  rule  thus  expressed  Is  supported  by 
the  following  caseBi  JuUau  v.  Kansas  City 
Star  Co.,  209  Mo.  35, 107  S.  W.  496;  Beglster 
Newspaper  Co.  v.  Worthen.  Ill  S.  W.  flP" 
33  Ky.  Law  Rep.  840;  Meriwether  v.  PubllsL- 
ers,  211  Mo.  199,  109  S.  W.  750,  16  L.  R.  A. 
(N.  S.)  953 ;  Evening  Journal  Association  t. 
McDermott,  44  N.  3.  Law,  480,  43  Am.  Rep. 
392;  WUliams  Printing  Go.  v.  Saunders,  113 
Va.  166,  73  8.  B,  472,  Ann.  Gas.  191SB,  683; 
Steams  v.  Cox,  17  Ohio,  590;  Van  Derveer 
V.  Sutphln,  5  Ohio  St  294;  Botsford  v.  Chase. 
108  Mich.  432,  66  N.  W.  825;  Selp  v.  Deshler, 
17D  Pa.  334,  82  AH.  1032 ;  Enapp  v.  FnUer, 
66  Vt  311,  45  Am.  R^.  618;  Severance  v. 
Hilton.  82  N.  a.  289;  WUliams  v.  Hlcka 
Printing  Ca,  159  Wis.  90,  150  M.  W.  183; 
Downs  V.  Cassidy,  47  Mont  ^71, 183  Pac  lOO, 
Ann.  Cas.  1916B,  1155;  Smith  v.  Brown,  97 
S.  a  239,  81  S.  E.  633;  Vial  v.  Larson,  132 
Iowa,  20^  109  N.  W.  1007 ;  SOntz  v.  Qraup- 
ner,  138  111.  168;  27  N.  E.  935;  Grace  T. 
McArthur,  76  Wis.  041,  46  N.  W.  618;  Oaser 
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T.  Hulgan,  118  Ind.  590,  21  N.  E.  322;  Be6li- 
lers  V.  Allen,  46  Okl.  331,  148  Pac.  141,  U  R. 
A.  1915B,  413;  Brittaln  v.  AUen,  l3  N.  C. 
120. 

18,  7]  II.  Appellant  contaidB  that  the  judg- 
ment should  be  reTersed  because  the  "verdict 
Is  90  grossly  excesslTe  that  It  Bhocks  the  con- 
science because:  (a)  the  award  of  $7,500 
actual  damages  Is  not  supported  by  the  evi- 
dence; (b)  the  evidence  does  not  show  malice 
on  the  part  of  the  corporatbm  In  making  the 
publication;  or,  If  malice  be  sbown,  It  Is 
totally  disproportionate  to  the  award."  Ap- 
pellant's position  Is  that  there  Is  no  eridoice 
whatever  presented  here  Justifying  the  re- 
covery of  any  damages,  either  compensatory 
or  punitive,  and  because  respondent  did  not 
prove  specific  pecuniary  loss  caused  by  the 
libel  he  Is  not  entitled  to  any  compoisatitni 
whatever.  With  this  position  we  cannot 
agree. 

Tba  evidence  Introduced  for  the  purpose 
of  proving  damages  and  upon  which  the  Jury 
made  the  award  toided  to  show  that  the 
pnbUcatloa  caused  the  jAaintlfl  mental  an- 
guish. On  this  point  be  testlfled: 

"I  was  very  indignant.  I  felt  that  a  great  in- 
joatice  had  been  done  to  me,  to  my  office,  and 
to  my  reputation.  I  felt  it  was  degrading  be- 
fore my  fellow  members  of  the  bar  and  before 
the  oommnnlCy.  It  burCs  yet  I  believe  It  and 
I  know  it  to  be  wholly  ontme.  I  would  sajt 
80  far  as  the  statements  of  my  office  were 
conranaed.  it  reflected  on  my  office."  That  the 
plaintiff  was  bom  in  JSngland,  where  he  waa 
educated  and  matriculated  In  the  Univernty  of 
London.  That  he  came  to  this  country  wfalle 
■till  a  young  man,  and  for  a  time  was  professor 
of  rhetoric  and  English  Hteratnre  In  a  college 
in  Western  New  York.  That  he  was  admitted 
to  practice  his  profession  in  this  state,  and  in 
18B4  opened  an  office  In  Los  Angelee,  where  be 
has  been  engaged  in  practice  ever  since.  That 
be  bad  a  general  practice,  Induding  considera- 
ble probate  bnsiness,  trial  and  Juiy  work^  with 
an  occasional  criminal  case,  and  oidy  a  limited 
corporation  practice.  That  at  the  time  of  the 
poblication  of  the  Ubel  ccsnplained  of  he  em- 
ployed six  lawyers  and  a  number  of  stenogra- 
phers in  bis  office,  his  office  expenses,  induding 
salaries,  amounting  to  about  fl>500  a  month, 
and  his  gross  income  about  $40,000  a  year. 
l%at  his  practice  had  been  built  up  from  a 
modest  beginning.  It  apjieatlng  that  when  be 
started  he  Uved  and  had  his  office  in  the  same 
room.  That  plaintiff's  practice  extended  to  this 
Tarious  oonuties  of  the  state,  and  to  a  large  ex- 
tent in  Arizona.  That  be  is  admitted  to  prac- 
tice in  the  United  States  Supreme  Court  and 
other  federal  courts.  That  plaintiff  was  mar- 
ried in  1898,  and  at  the  time  of  the  trial  his 
family  conairted  of  his  wife  and  seven  cbUdren. 
That  he  etonmanded  the  confldenee  of  the  peo* 
pie  of  Los  Angeles,  having  been  a  member  of 
the  board  of  education  In  that  dty  continuous- 
ly from  1904  to  1916,  and  was  five  times 
elected  president  of  the  board.  That  in  ad- 
dition he  waa  for  ten  years  director  and  in 
1910  president  of  the  Los  Angeles  chamber  of 
commerce;  director  of  the  Equitable  Savings 
Bank  and  of  the  Los  Angeles  Investmokt  Oom- 


pany  of  the  same  city.  That  he  is  a  mt-mbcr 
of  several  dubs  and  of  the  county,  state,  and 
American  bar  assodatlons.  That  the  value  of 
the  defendant's  property  is  about  $2,000,000. 
That  the  average  daily  drculation  of  the  Los 
Angelea  Times  was  about  60,000  and  the  San- 
day  edition  about  102,000,  the  paper  circulat- 
ing throughout  California  and  Arisona  and  else- 
where. 

It  Is  alleged  in  flw  complaint  that— 

**At  all  times  prior  to  tiie  6th  day  of  Febru- 
ary, 1915,  [the  plaintiff]  did  oijoy  a  good  name 
and  leptttation     an  attonicy  at  law." 

TOls  allegation  not  having  been  denied, 
the  plalntUTs  good  name  and  i^ntatSoo 
must  be  imiuiDed. 

The  zespoodeot  Is  not  reqiilTed  to  prore^ 
and  In  the  nature  of  things  cannot  proves  the 
extent  to  whldi  be  has  been  damaged  by  this 
llbd,  or  of  what  legal  fees  he  has  been  depriv- 
ed through  its  drcnlatlon,  or  what  clients  be 
has  lost  because  of  it  It  Is  wtfl  settled  that 
in  sndb  cases  as  this  a  Jniy  may  coni^dw  ss 
a  basis  for  Its  award  of  actual  damages  aS. 
of  Budi  matters  as  those  set  out  above,  in- 
duding tbe  wide  publicity  given  to  the  libel, 
plalntlfTs  inomlnoice  in  tbe  community 
where  he  lives,  his  professional  standing,  bis 
good  name  and  reputation,  bis  Injured  feel< 
ings,  and  bis  maital  soflteings.  OabiU  t. 
Murphy,  MOal.29.80Pacl9S,28Am.St 
Bep.  88;  Tomer  t.  Hearst,  116  Gsl.  38S,  47 
Paa  129;  Davis  r.  Hean(  160  CaL  143, 185. 
116  Paa  630. 

[t]  Appidlant^s  motkm  tor  a  new  trial  was 
made  on  tbe  ground,  amoog  otben,  that  tbe 
award  <^  actual  damages  wins  excessive.  Tbe 
motion  was  denied.  The  amount  of  sudi 
damages,  Hiwefore,  -stands  MVroved  by  the 
trial  court,  and.  tmder  the  w^-estabUahed 
rule,  the  question  of  the  excesslvoiess  of  the 
verdict  being  primarily  addressed  to  the  dis- 
cretion of  the  trial  court,  we  cannot  disturb 
It  unless  It  appears  that  such  award  la  the 
result  of  passion  or  prejudice.  In  Swain  v. 
Fourteenth  St.  B.  B.  Go,,  93  OaL  179,  28  Pac. 
829.  It  was  said: 

"The  amonnt  of  tiie  verdict  in  this  case  Is 
large,  but  we  cannot  say  that  it  Is  suggestive 

of  either  jtasaion  or  prejudice  on  the  part  of 
the  Jury.  In  fixing  damages  in  this  class  of 
cases,  which  is  left  to  the  discretion  of  the 
jury,  and  when  the  verdict  has  been  approved 
by  the  trial  court,  this  court  is  not  authorised 
to  grant  a  new  trial  apon  the  ground  of  jx- 
cesslTe  damages,  except  In  a  case  where  it  is 
plain  that  the  verdict  was  not  the  result  of 
the  fair  and  honest  Judgment  of  the  jury." 

See,  also.  Gomez  v.  Scanlan,  166  Oal.  628, 
102  Paa  12;  Dunn  v.  Hearst,  189  Gal.  239. 
78  Paa  138;  Aldrlcb  v.  Palmer,  24  Cal.  616; 
Meyer  v.  Great  Western  Ins.  Co.,  104  Oal. 
381,  38  Paa  82;  Hlckey  v.  Coschlna,  133  CaL 
81,  65  Paa  SIZ,  In  Qie  latter  case  It  was 
said: 
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"Hie  eonrt  below  had  tiie  power  to,  and  no 
donbt  did,  carefully  weigh  and  consider  the  evi- 
dence for  the  purpOBe  of  determlmng  whether 
or  not  the  rerdict  wag  the  correct  conclusion 
from  all  the  teBtimony  in  the  case.  It  bad  the 
power  to  set  aside  the  verdict,  even  though  the 
evidence  was  conflicting.  If  convinced  that  it 
was  unjust,  or  not  in  accord  with  the  weight 
of  the  eridoice.  Here  we  have  no  aoch  power. 
The  preaamptiona  are  all  In  favor  of  the  cor- 
rectness of  the  verdict  To  tibia  presumption  la 
added  the  sanction  of  the  court  bdow  in  deaylng 
the  motion  for  a  new  trial." 

[f]  In  Wilson  T.  Fltdi.  41  Cal.  386,  where 
there  was  no  proof  of  actual  malice,  and.  as 
was  held  by  the  court,  not  a  case  for  ponltlTe 
damagea,  It  waa  said  In  answer  to  the  claim 
that  the  damages  awarded  were  excessive: 

"The  eonrt  will  not  interfere  in  such  cases 
unless  the  amount  awarded  is  so  grossly  excea- 
rive  BB  to  ahoA  tbe  moral  sense,  and  raise  a 
reasonable  presumption  that  tbe  jury  waa  un- 
der the  influence  of  passion  or  prejudice.  In 
this  case,  whilst  the  sum  awarded  appears  to 
be  much  larger,  than  the  facta  demanded,  tbe 
amount  cannot  be  said  to  be  so  grossly  exces- 
rive  sa  to  be  reasonably  imputed  only  to  pas- 
sion or  prejudice  in  tbe  jury.  In  such  cases 
there  is  no  accurate  standard  by  which  to  com- 
pute the  Injury,  and  the  jury  must,  necessarily, 
be  left  to  tbe  exercise  of  a  wide  discretion ;  to 
be  restricted  by  the  court  only  when  tbe  sum 
awarded  is  so  large  that  tbe  verdict  shocks 
the  moral  sense,  and  raises  a  presumption  that 
it  moat  have  proceeded  fr«a  pasaion  or  preju- 
dice." 

In  the  matter  of  punitive  damages  It  Is 
dear  from  the  authorities  that  juries  have 
a  wider  discretion  in  this  regard  than  they 
have  In  the  matter  of  cranpensatory  damages. 
Volts  T.  Bladcmar,  64  N.  X.  440;  Day  v. 
Woodworth,  13  How.  363,  14  U  Ed.  181; 
Bennett  r.  Hyde,  6  Oram.  124;  Hajner  t. 
OowdttOt  27  Ohio  St  292,  22  Am.  Bep.  803; 
McOumdl  T.  Hampttm,  12  Johns.  (N.  X.)  234. 

[10]  In  Luther  v.  Shaw,  167  Wis.  234,  147 
N.  W.  18,  tb»  court  In  affirming  the  award  ot 
punitive  damages  said: 

"Where  tbe  jury  are  properly  given  such 
broad  discretion  with  reference  to  exemplary 
damages,  as  indicated  by  the  code  of  inatroc- 
tiona  whereby  they  were  told  they  might  as- 
seaa  against  the  defendant  a  sum  which  they 
deemed  just  and  proper,  and  best  calculated  to 
be  an  example  to  him  and  to  others,  such  jury 
are  entitled  to  accept  these  instructionB  in  good 
faith  as  meaning  just  what  they  say.  How, 
then,  can  it  be  said  that  their  verdict  is  per* 
verse?  ^ey  disregarded  no  evidence  and  vio* 
lated  no  inatmctiona  in  fixing  these  exemplary 
damagea.  Their  estimate  of  what  would  be 
suffident  as  a  punishment  and  a  deterrent  and 
an  example  was  very  high  aa  compared  with  the 
actual  damages  assessed  and  high  from  any 
point  of  view,  bot  it  would  hardly  be  candid  to 
invite  them,  In  tbe  language  of  this  instruc- 
tion, to  fix  such  sum  which  expressed  their 
judgment  in  such  matter  and  then  charge  them 
with  bias  or  perversity  because  tbe  measure 
of  thdr  abhorrence  of  defendant's  conduct  and 


their  judgment  of  what  would  he  a  suflldent 

punishment  and  deterrent  was  represented  by 
a  larger  tun^  of  money  than  that  which  some 
other  man  or  men  would  have  allowed." . 

We  cannot  soy  upon  the  record  before  us 
that  the  damages  awarded  by  the  jury,  either 
actual  or  pnnltlv^  have  been  given  under 
tbe  influenoe  of  passion  or  prejudice,  and 
hence  the  award  cannot  be  disturbed. 

[11]  III.  Appellant  has  called  attrition  to 
Om  alleged  misconduct  of  tbe  plalntUf  before 
the  Jury.  In  some  of  the  Instances  referred 
to  objection  was  mad^  but  In  others  no  ob- 
jection was  Interpoaed,  and  this  group  In- 
cludes the  prindpal  claim  of  misconduct 
wherdu  the  plaintiff  In  bis  argnmoit  to  tbe 
Jury,  referring  to  the  d^ei^ant,  said:  "Tbe 
rottouet  corporation  I  know  of  In  OaUfbmla 
to-day  is  this  same  corporation."  In  no  case 
was  the  court  requested  to  Instruct  the  Jury 
that  the  conduct  objected  to  was  improper 
and  that  It  was  to  be  disregarded  by  them. 
Where  the  action  of  the  trial  court  is  not 
thns  Invoked,  tbe  alleged  misconduct  will  not 
be  considered  cm  appeal,  if  an  admonitioD  to 
the  jury  would  remove  the  effect  thereof. 
People  V.  Shears,  133  CaL  164,  65  Pac.  295; 
People  T.  BabcodE.  160  CaL  537, 117  Pac.  518; 
Grossettl  v.  Sweasey,  176  Cat  793,  168  Pac. 
687.  From  an  examination  of  the  record  on 
this  point  we  are  of  the  <^nion  that,  even 
If  the  plaintiff  had  been  guilty  of  miscon- 
duct, an  admonition  from  the  court  would 
have  removed  the  effect  thereof  In  everr  In- 
stance. 

[12]  Under  the  heading,  "Other  Errors  In 
the  Admission  of  Evidence,"  appdlant  men- 
tions, first,  the  testlmMiy  of  Hr.  Rltter  and 
of  Mr.  Boacb  regarding  the  Interview  be- 
tween Mrs.  HlUman  and  several  reporters,  in- 
cluding a  representative  of  the  Los  Angeles 
Times,  which  took  place  in  tbe  office  of  the 
respondent  tbe  day  before  the  publication  of 
tbe  libel  complained  of  in  this  actioD.  A  mo- 
tion was  made  at  the  trial  to  strike  out  cer- 
tain portions  of  this  testimony  on  the  ground 
that  it  was  Immaterial  and  irrelevant,  whldi 
motion  was  denied  by  the  court  Appellant 
assigns  this  ruling  as  error.  There  Is  no  merit 
to  this  objection.  The  testimony  was  dear- 
ly rdevant  and  material  as  bearing  upon  the 
good  faith  of  the  defendant  in  publlshlns  tbe 
article  In  suit,  and  also  iQHm  the  question  of 
actual  malice. 

[13]  IT.  A  furtb^  assignment  of  error  un- 
der this  head  Is  the  admission  in  evidence 
of  tbe  verified  ctmiplalnt  in  tbe  HUlman  Oascb 
it  being  contended  that  the  subject^natteF  of 
the  comiAaint  was  beside  the  issue,  and  that 
acts  of  crudty  tberdn  detailed  tnaj  have 
given  the  Jury  the  impression  that  the  re- 
spondoit  was  "a  veritable  St  George."  This 
evidence  was  <^ered  for  the  purpose  of  **es- 
tabUsblng  tbe  motives  of  tbe  attorney  filins 
tbe  complaint"  The  court  in  admitting  this 
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evidence  stated  to  the  Jury  that  tbe  "facts  and 
allegations  therein  are  not  to  be  deemed  to  be 
taken  by  you  conclusively  as  true,  but  they 
are  evidence  of  what  was  told  Mr.  Scott  at 
the  time  of  filing  the  complaint"  Now,  it 
Is  not  strictly  true  that  this  Is  evidence  of 
what  was  told  Mr.  Scott  at  the  time  of  filing 
the  complaint,  because  tbe  record  shows  ttiat 
Mr.  Scott  did  not  personally  interview  Mrs. 
Hill  roan  regarding  the  subject-matter  of  the 
complaint.  The  fact  is  that  the  verified  com- 
plaint was  handed  to  Mr.  Scott  by  his  sub- 
ordinate, who  drew  It,  and  was  dgned  and 
filed  by  Mr.  Scott  In  other  words*  the  veri- 
fied complaint  constituted  ttie  representations 
on  which  be  as  an  attorney  acted  in  the  case 
by  snbBcrtbliig  thereto  and  filing  it  We 
tlilnk  that  the  argument  of  respondent  In  his 
brtef  presents  the  correct  reascm  for  holding 
the  complaint  admlsMUe; 

"The  gist  of  the  statements  attributed  to 
HiUman  and  bis  fourteen  year  old  son,  in  the 
artide  npon  which  this  action  Is  based,  was 
that  Mrs.  Hillman  had  no  cause  for  divorce, 
and  that  tbe  suit  was  ths  result  of  respondent's 
meddling  and  attempt  to  ruin  HHlmen  and 
*break  up  his  home  to  fill  Ms  own  pocket.' 
The  respondent  has  tlie  right  to  show  these 
statements  were  false,  and  the  complaint  sworn 
to  by  Mrs.  HiUman  and  signed  by  respondent 
as  her  attorney  was  competent  to  show  that  if 
her  allegations  were  true  she  did  have  a  well- 
grounded  cause  for  divorce,  and  tbe  suit  was 
not  filed  by  her  as  a  result  of  being  Srrought 
up*  by  respondent,  pursuant  to  a  conspiracy  to 
ruin  the  defendant  and  break      his  home." 

The  complaint  was  admissible  for  the  pur- 
pose of  showing  the  nature  and  character  of 
the  charges  made  by  Mrs.  HiUman  against 
her  husband  under  oath,  and  the  fact  that 
the  plaintiff  by  filing  said  complaint  acted 
upon  such  representations. 

[14]  In  addition  to  the  foregoing,  it  Is  ui^- 
ed  that  the  court  erred  in  allowing  the  re- 
spondent to  give  a  "biographical  sketch  of 
himself."  This  contention  cannot  be  support- 
ed. It  has  been  held  that  in  an  action  for 
libel  it  is  proper  for  the  plaintiff  to  testify 
as  to  his  early  life  and  training,  as  well  as 
to  rtiow  that  he  has  children,  that  when  he 
settled  in  the  town  of  his  residence  bis  re- 
sources were  limited,  and  that  by  his  own  in- 
dustry he  has  built  up  a  successful  business. 
Smith  T.  HubbeU,  142  Mich.  637,  106  N.  W. 
647;  Gyrowsky  v.  Polish  American  Publish- 
ing Co.,  186  Mich.  d48i  163  N.  W.  58. 

[1 1]  V.  It  is  next  urged  by  appellant  that — 

"The  court  erred  in  allowing  plaintiff,  who 
was  represented  by  on  attorney  at  law,  to  ap- 
pear as  liis  own  attorney,  and  in  permitting 
bim  to  argue  the  case  to  the  Jury." 

In  support  of  this  contenticm,  appellant 
quotes  from  Boca,  etc.,  B.  B,  Oo.  v.  Superior 
Court,  160  Cal.  153,  88  Pac.  718;  as  follows: 


"It  la,  however,  tbe  settled  law  of -this  state 
that,  while  a  party  to  an  action  may  appear  In 
his  own  proper  person  or  by  attorney,  he  can- 
not do  both,  and  that  as  long  as  he  has  an  at- 
torney of  record  in  an  action  tbe  court  cannot 
recognise  any  other  as  liaving  management  or 
control  of  the  action,  and  the  par^  can  act 
only  through  Ids  attorney." 

It  is  to  be  noted,  liowever,  that  an  entirely 
different  situation  fr«n  tbe  one  before  as 
was  there  presented.  The  plaintiff  corpora- 
tion in  that  case  had  through  its  attorney  ot 
record  moved  to  dismiss  a  certain  action  In- 
sUtnted  by  it  While  tbis  motion  was  still 
pending,  a  written  request  or  notice  of  dis- 
missal was  sent  to  the  <ietk  ot  the  conrt  1^ 
the  manager  of  the  plaintiff  corporation.  It 
was  held  that  the  order  of  tbe  court  ignoring 
Uiis  notice  was  pn^iorly  made;  tbe  oonrt 
pelting  out  furtber  that  tmtU  an  attwn^ 
has  been  removed  or  substituted  "the  dlent 
cannot  assume  ccmtrol  of  tbe  case."  While 
tbis  case  civrectly  states  tbe  law  m  tbe  is- 
sues there  Involved,  it  does  not  a.V9^  ban. 

▲  situation  practically  Identical  to  the  am 
in  this  case  was  presoited  in  Ooaioy  Wa- 
ters, 133  Oal.  211.  66  Pac.  887.  It  was  Uiere 
said: 

"Appellant  further  objects  that  plaintiff,  who 
is  an  attorney  at  taw,  Ucensed  to  practice  be- 
fore all  the  courts  of  this  state,  was  repre- 
sented on  the  trial  by  Ludan  Earle,  his  attor- 
ney of  record,  and  that  npon  motion  of  Lncian 
Earle,  plaintiff  •  *  *  vas  1^  order  of  the 
court  *aBsociated*  with  said  Earle  as  attorney  in 
the  case.  It  was  contended  t2iat  his  was  a  spe- 
dal  privilege  conferred  upon  the  plaintiff 
whereby  he  was  allowed  not  only  to  appear  by 
attorney,  hut  at  the  same  time  to  appear  in 
person.  Whatever  irregularity  may  be  detect- 
ed in  this  order  of  tbe  court,  we  think  it  suf- 
ficient to  say  that  it  was  dearly  an  irregular- 
ity without  injur;,  and  that  no  reversal  of  the 
case  should  be  bad  for  tiie  assigned  reason." 

[1 6]  VI.  Appelant  complains  of  the  action 
of  the  trial  court  In  refusing  to  give  instruc- 
tions 2  and  3  requested  by  the  defoidant. 
Instruction  2  reads,  in  part: 

"It  is  the  duty  of  an  attorney  at  law  to  take 
care  and  to  ascertain  what  the  facts  in  regard 
to  bis  client's  case  are  before  advising  the 
dient  as  to  his  or  her  legal  rights  and  the  le- 
gal steps  to  be  taken  to  obtain  reUef.** 

Appellant  does  not  point  out  the  applica- 
bility of  the  instruction  to  tbe  facts.  It  is 
probably  addressed  to'  tbe  claim  of  appelant 
that  the  Hlllman  divorce  action  was  brought 
prematurely  by  the  plaintiff.  In  any  event 
we  do  not  think  the  failure  to  give  the  In- 
struction in  any  way  prejudiced  the  rights 
of  the  defendant  Moreover,  instruction  No. 
22  whlcb  was  glv^  contains  tbis  language: 

"A  lawyer  whose  services  are  sought  by  bos- 
bend  or  wife  with  a  view  of  commencing  an 
action  for  divorce  is  not  Justified,  through  hopo 
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of  gain  or  otbw  sdTantsgs  to  hlmielf ,  to  take 
any  action  to  pnnnt  mcli  nconeiliaiion.*' 

[17]  Defodantft  Inatructloii  8,  wbldi  was 
refDsed  by  the  coort*  nada,  In  part: 

**It  !■  not  sufficient  on  the  lesae  of  malice 
for  the  plaintiff  to  prove  that  the  defendant  had 
nudiea  againat  Mm,  but  plaintiff  must  go  fur- 
tiier  and  provo  that  the  pnblicfttioa  complained 
•f  wai  made  by  defendant  beeaBae  of  the  mal- 
lea  complained  of." 

It  la  a  snffldeut  anawer  to  this  objection 
to  state  that  the  substance  of  this  instruction 
was  given,  among  others.  In  Instructions  Noa, 
fl;  1%  28,  85,  and  86.  For  Instance^  the 
latter  Instntetlon  dedans,  In  part: 

Ton  can  ecmaider  tlia  artldes  paUished  In 
the  newspaper  ot  tk»  defendant  pitor  and  siib- 
seqaent  to  the  publication  of  the  article  com- 
plained of  only  as  bearing  on  the  question  as 
to  whether  the  artide  complained  of  was  pub- 
lished b7  the  defendsnt  with  actual  ual- 
ke.  •  •  •« 

[1 1]  The  action  of  the  trial  court  In  refna- 
Ing  defendant's  Instructions  Nos.  6,  7,  8,  and 
9  is  also  assigned  as  error.  But  the  objec- 
tions are  merely  stated  without  aoy  citation 
of  authority  or  any  argument  beyond  the 
bare  statement  that  "the  court  also  erred  In 
refusing  to  give  defendant s  requested  in- 
Btmctions."  We  do  not  teel  called  upon  to 
consider  points  so  presented.  Oray  t.  Walk- 
er, IBT  Cal.  881,  108  Pac.  278 ;  Bom  v.  Cas- 
tle, 17tS  Cal.  680, 167  Pac.  138;  Dore  t.  South- 
em  Pacific  Co.,  163  Cal.  182,  124  Pac  817. 

The  Judgment  is  affirmed. 

We  concur:  ANGBLLOTTI,  a  J, ;  SHAW, 
J.;  WILBUB,  J.;  LBNMON,  J.;  OLNBZ,  J.; 
UBLTIN,  J. 


(181  Cal.  406) 

TODD  et  aL  T.  SUPEBIOB  COUET  OP 
CALIFORNIA  IN  AND  FOB  CITY  AND 
OOtmTY  OF  SAN  FBANOISGO  et  aL 
(&F.  9072.) 

(Supreme  Court  of  CaUfomia.    Oct  9,  1919.) 

1.  Uahdawts  ^»167— MATima  oonaiDSBED 
ON  AppLioanon  worn  niBsiinmozr  or  as- 

TOBRKTS. 

On  application  for  a  writ  of  numdate  to  re- 
qpire  the  superior  court  to  grant  a  motion  for 
sabstitntlou  ct  attorneys,  letters,  affidavits,  and 
consent  of  the  petitioners,  wbidi  were  attached 
to  and  made  a  part  of  the  nMtion,  may  be  con- 
ddered,  though  the  motion  wae  made  on  the 
ground  that  tiie  appearance  of  the  attorney  was 
unauthorised  by  petitioners. 

2.  AnoBiraT  ahd  ouent  «s76<1)— Biobt  or 

OUOUIT  TO  OHAHOX  ATTOBITXX. 

A  client  has  the  right  to  diange  his  at* 
ttvney  at  any  time,  except  where  the  attorney 
has  an  interest  In  the  subject-matter  of  the 
sni^  and  this  right  of  discharge  exists 


though  a  otmtlngent  fee  haa  been  agreed  upon, 
or  an  trreroeaUe  power  of  attorney  given, 
and  notwitlistandlng  the  attorney  may  have 
rendered  valuaUe  services  or  the  dient  be  In- 
debted to  him. 

8.  PbXNCIFAX.  AKD  AQXlfT  <&=»4S(2)— Intebbbt 
PBOTXCniTO  POWXB  OF  ATTOBNET  ATTEB 
DEATH  or  XAXBB. 

Tha  Interest  whidi  can  protect  a  power  of 
attorney  after  death  of  die  petsw  who  creates 
It  must  be  an  interest  in  the  tiling  itself  a  pow* 
er  coupled  with  an  interest  being  a  power 
which  accMupanieB  er  wUdi  Is  eomnaeted  with 
an  interest. 

4.  FxziroiPAx.  Ain»  asikt         —  Unman 

KUR  OOlxm  TO  MAX!  POWXa  or  AROB- 
mr  ZBBBTOOaSLB. 

To  Impart  an  irreroeable  qnall^  to  a  pow- 
er of  attorney  In  the  absence  of  an  ezpreae 
stipulation,  and  as  the  result  of  legal  principles 
alone,  there  must  coexist  with  the  power  an  in- 
terest in  the  thing  or  estate  to  he  disposed  of 
or  managed  under  the  power. 

5.  Pbuccefal  aitd  AaniT  «s»37— Wstxir  pow- 

KB  or  ATTOBim  IBBEVOCABLB  UK  TB8H8  OB 
AT  lAW. 

While,  as  .  a  general  mle,  a  power  of  at- 
torney may  at  any  time  be  revoked  by  the  par> 
ty  conferring  it,  yet,  where  a  power  of  at- 
torney forms  a  part  of  a  contract  and  is  se- 
curity for  money  or  for  the  performance  of  an 
act  which  is  deemed  valuable,  it  is  generally 
made  irrevocable  In  terms,  or,  If  not  so,  is 
deemed  irrevocable  In  law. 

&  PBEITCIPAI.  AMD  AOBITr  «5!>37— Whbit  FOW- 
■B8  or  ATTOBniT  BBVOOABIX. 

3%ongh  a  power  ot  attorney  Is  oiade  in 
terms  irrerocaUe,  that  fact  will  not  prevent 
revocation  by  the  constituent  whore  Ihe  power 
is  Oot  at  the  same  time  coupled  with  an  inter- 
est or  given  as  security  for  the  payment  of 
money,  or  for  the  performance  of  an  act  deem- 
ed of  Talue. 

7.  OoirrBAOia  «s»182  —  WBrrmr  cohtbaoi 

WITH  BEPUaHAHT  CLAVOtB  OOZtBTBCKO  AO- 
OOBDma  TO  ITS  XHTBIfT. 

Where  tha«  is  an  inoonsistoicy  between 
two  dauses  in  a  written  eontiact,  the  repug- 
nancy must  be  reconciled  so  as  to  give  effect  to 
the  repugnant  clauses,  in  keeinng  with  the  gen- 
eral intent  or  predominant  purpose  of  the  in- 
strument. 

&  Pbincifjx  Ano  AiaBnT  ^987— Bbtooation 
or  powBB  or  AZioBiraT  to  cqklict  zxqa- 

OIKS. 

A  power  of  attorney  given  by  legatees  to 
one  to  collect  their  legacies  Add  to  create  an 
interest  In  favor  of  the  donee  of  the  power  only 
to  the  extent  of  reimborsemoit  and  compensa- 
tion, and  hence,  though  the  power  declared  that 
it  was  irrevoesUe,  the  legatoea  might  zwoke 
the  power,  and,  where  the  attorney  In  fact 
had  SHTOcnred  an  attorney  at  law,  the  legatees 
may  hare  another  attorney  substitnted  for  him. 

9.  PazHoiFAL  ABO  aseut  <Bsa87— IterooAnoH 
or  roWBB  or  atiobiixz  not  Arrxoniro  oom- 

FXNSATIOZr. 

Where  legatees  gave  a  power  ot  attorney  to 
one  to  cdlect  their  l^ades,  Add,  that  revoca- 
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tioit  of  t]M  power  would  not  depiive  tht  attor* 
ney  In  fact  of  uy  ri^t  to  relinbatwnent  for 
moneys  expended  or  compenwitton  for  Mrricee 
rendered. 

In  Bank. 

AppllcatioQ  by  Sopbla  Todd  and  another  for 
writ  of  mandate  to  be  directed  asainat  tbe 
SuperiOT  Court  of  the  State  of  Oallfomla 
In  and  for  the  <My  and  Oonnty  of  San  Fran- 
cisco, and  JfAm  T.  Mourae^  Judge  Qtersctf. 
Writ  (ranted. 

T.  BL  b:.  Oofmae  and  Wal  J.  Tnsfca,  both  of 
fiui  StendBoo^  for  petitlonerfl. 

Shelton  &  Lbt7,  of  San  Fiandaoo,  for  t»- 
qKsdeata. 

LAWLOR,  J.  Application  for  a  writ  of 
mandate.  On  April  28.  1919,  the  petitioners 
herein  filed  an  appllcathm  fbr  a  writ  of  man- 
date to  be  directed  agalnat  tbe  respondents, 
the  court  having  refused  to  grant  a  motion 
made  by  tbe  petitioners  for  the  substitntlon  of 
attorneys  In  the  matter  of  fbe  estate  of  Chris- 
tine Sbarbac^,  deceased.  On  May  1, 1910,  an 
altomatlTe  writ  of  mandate  was  Issued  by 
this  conrt,  and  on  Jnne  2,  1919,  the  respond- 
ents Interposed  a  demurrer  to  the  petition  on 
the  gronnd  that  It  does  not  state  ftcts  suffi- 
cient to  constitute  a  cause  of  action  for  a  writ 
of  mandate.  At  tbe  same  time,  the  re^Kmd- 
ents  filed  an  answer  to  tlie  petition.  The  mat- 
ter  was  thereupon  orally  heard  and  submit- 
ted for  decision. 

PetltlonerB,  Sophia  Todd  and  Louise  Web- 
er, residents  of  England,  were  named  as  leg- 
atees In  the  will  of  Christine  Sharbach.  who 
died  In  San  Francisco  on  November  21, 1917. 
On  January  3,  1918,  each  of  the  petitioners 
-executed  a  separate  power  of  attorney  to  L. 
O.  Thleme  of  Chicago,  111. ;  the  powers  being 
Identical  except  as  to  the  name  of  the  cou- 
stltnoit.  That  of  Louise  Weber  reads  as  fol- 
lows: 

"Power  of  Attorney. 

"Enow  all  mm  by  tiiese  presents:  That  I, 
Louise  Weber,  of  46  Carlton  street,  West  Har- 
ti^KMl  In  the  county  of  Dnrham.  Bngland,  spin- 
ster, being  of  lawful  age,  do  hereby  make,  con- 
stitute and  appoint  U  O.  Hiema  of  Chicago, 
lUinoifl,  to  be  my  true  and  lawful  attorney  In 
fact  with  full  power  and  authority  to  collect, 
(eeeipt  for»  and  sue  for  my  distributlTe  share, 
legacy  or  claim  of  any  tdnd,  nature  or  deacri{»- 
tlon,  whkh  I  may  haTe  against  or  may  now  or 
at  any  foture  date  be  wtiUed  to  fktmi  the  es- 
tate ot  Christine  Sharbach,  daeeaaed,  and  to 
take  possession  of  any  personal  property  dis- 
bursed in  kind  by  the  personal  representative  of 
said  estate ;  also  to  collect  any  policies  of  Insur- 
ance, or  death  benefits  Id  whidi  I  may  be  named 
as  beneficiary;  to  take  diarge  of  and  manage 
any  real  estate  In  which  I  may  have  an  inter- 
est, to  collect  rents,  pay  taxes  and  to  institute 
and  omdoet  any  proceedingB  tw  the  partition 
or  sale  of  any  such  real  estate^  and  to  institute, 
conduct  or  defend  all  suits  at  law  or  in  equity 
whIdi  msy  ctmcem  the  subject-matter  of  tills 


Instrament,  to  retain  and  tHscftarge  counsel,  to 
execute  tafunding  bonds,  statutory  txmds,  or 
bonds  of  any  kind,  nature  or  description,  to 
ent«  my  appearance  and  waive  notice.  In  the 
matter  of  any  final  acoonnting,  to  Indorse  checks 
and  other  papers  of  whatsoever  kind,  to  com- 
promise daims,  to  execute  releases  and  to  es* 
ecute  all  other  suitable  instruments  in  writing, 
to  carry  into  ^lact  the  variou  powsni  herdn 
granted,  and  to  do  and  perform  aSL  oUier  acts  as 
fully  and  effectually  as  I  ml^t  do  or  perform 
it  persmially  present,  with  full  power  to  ap- 
pcdnt  and  dlsdiatge  substitutes,  hereby  revok- 
ing all  powers  of  attorney  heretofore  «neuted 
by  me. 

"And  for  and  in  consideration  of  the  sum  of 
one  dollar  to  me  in  hand  paid,  the  renlpt 
of  which  Is  hereby  admowledged,  and  In  tax- 
ther  consideration  of  swlcss  rendered  and  to 
be  rendered  and  moneys  to  be  advanced  for 
court  cost  and  other  necessary  expenses  in  this 
bdialf  by  my  said  attorney  in  fhct,  I  do  hereby 
assign,  transfer  and  set  ov»  onto  my  said  at- 
torney ia  fact  all  of  tiie  subject-matter  of  this 
power  of  attorney,  that  is  to  say,  of  all  prop- 
erty, real  or  personal,  to  whldi  I  may  be  en- 
titled out  of  the  estate  of  Christine  Sharbach, 
deceased*  or  which  arise  oat  of  the  death  of 
■aid  deceased  In  any  manner  whatsoever,  it  be- 
ing my  intention  that  tids  power  of  attwney 
shall  be  construed  as  a  power  of  attorney,  eon- 
pled  with  an  Interest  in  the  snhjectmatter 
thereof. 

"After  deducting  the  Interest  herein  aseigned, 
and  his  expenses  and  outlays  in  and  about  per- 
forming his  duties,  ssid  attorney  in  fact  shall 
remit  the  balance  of  the  funds  on  hand  to  me 
thro  his  corresponding  bank. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  third  day  of  January,  A.  D. 
191&" 

On  January  22, 1818,  I*  O.  TUeme  execut 
ed  a  power  of  rabstltuttai  In  tajor  of  Bn- 
gene  W.  Levy,  an  attorney  at  law  of  San 
Francisco,  as  follows: 

"Know  all  men  by  fliese  presents:  That  I,  the 
ttnderrigued,  L.  O.  Thleme^  of  the  city  of  Chi- 
cago, state  of  XlHwds,  virtue  of  tbe  power 
and  autibority  to  me  ^van  In  and  by  the  letters 
of  attom^  dated  January  8,  1018,  ttf  Sophia 
Todd  and  January  8,  1918,  of  Louise  Weber 
do  hereby  substitute  snd  appoint  Eugene  W. 
Levy  attorney  at  law  of  the  city  of  San  Fran- 
cisco, in  the  county  of  San  Frandaco,  and  state 
of  California  as  the  true  and  Iswfol  attorney 
and  substitute  of  myself  and  the  said  constit- 
nenta  named  in  the  said  letters  of  attorney,  to 
do,  execute  and  perform  all  and  every  act  and 
thing  reQuidte  and  necessary  to  be  done,  aa 
fully  to  all  intents  and  purposes  aa  the  said 
constituents  or  I  myself  could  do  if  pnsonally 
present,  hereby  ratUying  and  confirming  aD  that 
the  said  attorney  and  substitute  hereby  made, 
shall  do  in  the  premises  by  virtae  hereof  and 
of  the  said  letten  of  attomay.** 

Pursnant  to  the  foregoing  substitution,  BIr. 
Levy,  on  January  80,  1918,  filed  a  notice  of 
appearance  In  the  proceedings  in  the  estata 
of  Ohrlsdne  Sbarbadi,  deceased,  as  attorney 
for  tbe  petltlonen  bersin;  ttie  wUl  cC  Oe  dft* 
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ceased  having  been  admitted  to  [ffobate  on 
December  21,  181T.  The  estate  oonslstB  en- 
tirely of  atodts  and  bonds,  and  there  Is  no 
litigation  In  connection  with  these  legacies; 
the  admlnlBtration  of  the  estate  being  purely 
formal.  On  Movember  11,  1918»  notice  was 
served  upon  Mr.  Levy  that  petitioners  would, 
oa  NoTOttber  18th,  following  apply  to  the 
auperltar  oonrt  of  the  dty  and  connty  of  San 
Francisco  for  an  order  mbstttntlng  T.  EL  K. 
Oormae,  Esq.,  "as  attorn^  for  the  said  So- 
phia Todd  and  Lonfse  Weber,  respectively.  In 
all '  proceedings  In  the  matter  of  the  estate 
of  Chrlatlne  ^harbach,  deceased.  In  the  place 
of  the  said  Bngrae  W.  Levy,  Esq,**  The  mo- 
tion, irbUib  was  heard  and  denied  tm  April 
21,  1019,  after  a  number  of  continuances 
granted  at  the  reqneat  of  Mr.  I^evy,  was 
**made  en  the  ground  that  the  appearance  of 
the  said  Eugene  W.  Levy  as  attorney  for  the 
said  Sophia  Todd  was  unantborized  by  the 
said  Soidila  Todd;  and  tb&t  the  same  Is  in 
furtherance  of  Justice,  and, will  be  heard 
upon  letters,  affidavits,  and  c<Huent  of  the 
said  Sophia  Todd,  copies  of  whlcix  papers 
are  hereto  annexed,  and  other  oral  and  doc- 
umentary evidence.**  The  notice  of  Louise 
Weber  was  in  Identical  terms. 

The  letters  and  affidavits  here  referred  to 
show  that  the  petitlcmers  on  April  S,  1918, 
three  months  after  executing  the  power  of 
attorney  to  L.  O.  Thieme,  and  two  months 
after  Mr.  Levy  had  filed  an  appearance,  exe- 
cuted a  power  of  attorney  In  favor  of  T.  B. 
K.  Cormac,  Esq.,  of  San  Francisco,  "by  which 
he  is  empowered  to  represent  us  in  Califor- 
nia, and  elsewhere  in  America,  for  all  pur- 
poses connected  with  estates  of  said  decedent, 
and  by  which  we  expresslp  canceled,  toiiK- 
drew  and  revoked  the  power  of  attorney  we 
had  formerltr  given  to  L.  O.  Thieme  Co. 
*  *  *  and  under  which  they  or  any  tubttt- 
tutet  or  atfcntt  of  thefn  might  he  daiminff  to 
repregent  ut  <n  Oalifomia  or  elsewhere.'* 
(Italics  ours.) 

Petitioners  oxitend  that  under  section  284 
of  the  Code  of  Civil  Procedure  they  "have 
the  absolute  right  to  change  their  attorney 
at  any  stage  of  the  proceedings,"  and  that 
the  motion  for  substitution  of  attorneys  made 
to  the  court  below,  supported  by  the  letters 
and  affidavits  showing  that  the  power  of  at- 
torney held  by  Mr.  Levy  had  been  revoked  by 
petitioners,  shonld  haTe  been  granted.  Se& 
tion  284  reads: 

"The  attorney  in  an  action  or  special  pro- 
ceeding m^J  be  changed  at  any  time  before 
or  after  judgment  or  final  determination,  as 

follows: 

"(1)  Upon  consent  of  both  client  and  attor- 
ney, filed  with  the  derk,  or  entered  upon  the 
minutes; 

"(2)  Upon  the  order  of  the  court;  upon  the 
application  (tf  tather  dlent.  or  attorney,  after 
notice  fnm  one  to  the  other." 

It  la  evldoit  that  the  motion  her^  was 
made  under  subdivision  2. 


It  la  urged  oA  behalf  oi  respondents  that, 
since  the  motion  for  substitution  spedfled 
particularly  that  petitioners'  present  attorney 
was  not  authorized  to  represent  them,  they 
are  confined  to  that  ground  here,  and  that  if 
it  be  found  that  the  allegation  was  not  well 
talcen  the  wder  daiylng  the  motion  must  be 
upheld  and  the  writ  denied.  In  other  words, 
respondents  argue  ttiat  if  It  be  found  that 
Mr.  Levy  was  at  any  time  authorized  to  rep- 
resent the  petitioners  Uie  writ  must  be  de- 
nied without  going  into  the  question  whether 
that  authority  has  beoi  revoked.  In  support 
of  this  cont^tlon  re^ondents  dte  Bundberg 
r.  Belcher,  118  Oal.  689,  SO  Fftc  67a  In  that 
case  awllcaticm  was  made  for  a  writ  of  man- 
date for  the  anbstitution  of  attorneys,  which 
was  denied  on  the  ground  that  the  petition 
did  not  state  facts  anttiorlzlng  the  granting 
of  the  writ,  namdy.  It  did  not  appear  from 
the  record  that  nottee,  as  required  by  subdi- 
Ttslott  2,  i  284,  Code  of  Civil  Prooedur^  and 
section  KKXI,  Id,  had  been  given  to  the  attor- 
ney there  son^t  to  be  substituted  out  of  the 
case.  The  court  said: 

"While  mandate  will  lie  to  compel  judicial 
action,  and  in  some  instances  even  specific  ac- 
tion (Wood  T.  Strotfaer,  76  OaL  646,  18  Fac 
766,  9  Am.  St  Rep.  249) ,  and  is  an  appropriate 
remedy  in  a  proper  case  to  obtain  the  relief 
here  sought  (People  v.  Norton,  16  Cal.  436). 
it  may  not  be  invoked  to  require  a  judicial  of- 
ficer to  act  in  a  particular  way,  except  it  ap- 
ptiar  by  necessary  legal  deduction  from  the  facts 
stated  that  the  aggrieved  party  has  been  denied 
a  right  wtiich  it  was  the  plain  l^;al  duty  of 
the  officer  to  grant,  and  without  his  proper  dia- 
cretion  to  refuse." 

t1]  While  It  Is  tm^  as  we  have  pointed 
out,  that  the  motion  herein  was  made  on  the 
ground  "ttiat  the  appearance  of  the  said 
Eugene  W.  Levy  as  the  attorney"  for  the  pe- 
titioners *^raB  unauthorized"  by  them.  It  Is 
also  true  that  the  motion  was  made  "upon 
letters,  affidavits  and  consent"  of  the  peti- 
tioners, which  documents  were  attached  to 
and  made  a  part  of  the  motlm.  These,  there- 
fore, became  a  part  of  the  facts  which,  nnder 
tbe  plain  terms  of  the  decision  in  Hundberg 
V.  Belcher,  supra,  are  to  be  consddered  by 
this  court  in  "ftitlws  the  "legal  deduction" 
as  to  whether  "tbe  aggrieved  party  has  been 
denied  a  right  which  It  was  the  plain  legal 
duty  of  the  officer  to  grant,  and  without  his 
proper  discretion  to  refnae."  As  we  have 
seen,  the  import  of  these  documents  Is  that 
the  present  attorney  was  not  authorized  by 
the  petitioners  to  represent  them  In  the  pro- 
bate proceedings,  and,  further,  that  tbe  pow- 
er of  attorney  under  which  he  claimed  au- 
thority to -act  bad  been  revoked  by  them. 

Resp<Hid«itB  contend  that  the  power  of  at- 
torney whl<^  Mr.  Levy  holds  as  the  substi- 
tute of  Mr.  Thieme  is  irrevocable;  that  It  Is 
made  so  by  the  language: 

"I  do  hereby  assign,  transfer  and  set  over 
unto  my  said  attorney  in  fact  all  of  the  said 
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■nbjeet-nfttter  of  this  power  of  attorney,  that 
Is  to  Bay,  of  all'  propert;,  real  or  personal,  to 
which  I  may  be  entitled  oat  of  the  estate  of 
CbristiQe  Sharbach,  deceased,  or  which  arise 
oat  of  the  death  of  said  deceased  in  any  man- 
ner whatsoever,  it  being  my  intention  that  this 
powar  of  attorney  shall  be  construed  as  a  power 
of  attorney  conpled  with  an  interest  In  the  snb- 
jeet-matter  thereof." 

[2]  It  Is  well  settled  that  a  client  has  a 
rl^t  to  change  his  attorney  at  any  time,  ex- 
cept where  the  attorney  has  an  interest  in 
the  subject-matter  of  the  suit.  In  6  CJorpus 
Juris,  at  page  677,  it  is  said: 

*TUb  right  of  discharge  exists  even  though 
a  oontlngent  fee  has  been  agreed  upon,  or  an 
imrocahle  powtt  of  attorney  has  been  given 

(Carver  v.  V.  S.,  7  Ot.  Gl.  499 ;  People  t.  Nor- 
ton, 16  Cal.  436 ;  Crosby  v.  Batch,  165  Iowa, 
312,  816,  135  N.  W.  1079).  or  the  attorney 
has  rendered  valuable  services  under  bis  em- 
ployment (Gage  V.  Atwater,  136  Cat  170  [68 
Pae.  581]),  or  the  client  is  indebted  to  him 
therefor,  or  for  moneys  advanced  in  the  prose- 
cution or  defoise  of  the  action  (Gage  At- 
water, supra).  There  is  an  exception,  however, 
where  the  attorney  has  acquired  an  interest 
in  the  property.  Louque  v.  Dejan,  129  La. 
619,  66  So.  427.  38  L.  R.  A.  (N.  fi.)  889; 
•Gulf,  etc.,  V.  Miller,  21  Tex.  Civ.  App.  609,  53 
S.  W.  709;  Wylie  t.  Coxe,  16  How.  416,  14 
U  Ed.  768." 

It  Is  said  in  2  B.  G.  L.  967: 

*Tho  right  of  a  dlent  to  change  his  attorney 
at  will  i»  based  on  necessity  In  view  both  of  the 
delicate  and  confidential  nature  of  the  relation 
between  them,  and  of  the  evil  engendered  by 
friction  or  distrust.  According  to  some  deci- 
sions, an  occaption  to  the  general  rule  as  to 
the  power  of  tiie  diant  to  discharge  his  attor- 
ney at  will  seems  to  exist  where  the  power  of 
tb»  attorney  is  coupled  with  an  interest  in  the 
eanae  of  action.  Loqae  v.  DeJan,  129  La.  519, 
66  So.  427,  88  L.  B.  A.  (N.  8.)  889." 

[S,  4]  It  becomes  necessary,  therefore,  to 
consider  what  constitutes  a  power  coupled 
with  an  Interest  and  whether  the  interest 
bere  given  Is  sudi  as  to  render  the  power  Ir- 
revocable. What  constitutes  a  power  of  at- 
torney conpled  with  an  interest  has  been  con- 
sidered in  numerous  decisions.  The  leading 
case  on  the  subject  however,  Is  the  decision 
rendered  by  Chief  Justice  Marshall  In  Hunt 
T.  Rousmanler,  8  Wheat.  174,  6  L.  Ed.  589. 
In  that  case  the  owner  of  an  Interest  In  a 
certain  vessel,  then  at  sea.  to  secure  a  loan 
of  money,  executed  to  the  lender  contMOpo- 
raneously  with  the  loan  a  power  of  attorney 
authorizing  him  to  sell  the  borrower's  inter^ 
est  in  the  vessel,  which  power,  by  Its  terms, 
was  to  become  void  on  payment  of  the  loan. 
The  borrower  died  before  payment,  and  the 
question  was  presented  whether  his  death 
<^rated  to  revoke  the  power.  It  was  decid- 
ed that  the  power  was  revoked  by  the  death 
of  the  grantor.  The  general  doctrine  that  a 
power  mast  be  exercised  In  the  name  at  the 


principal,  and  does  not  survive  his  death,  was 
held  to  be  applicable.  Bnt  the  court.  In  the 
declsl<ni  of  the  question,  proceeded  to  consid- 
er the  exception  to  the  rule  in  cases  where 
the  power  was  conpled  with  an  Interest,  and 
to  d^lne  the  meaning  ot  that  phrase.  In  a 
InmfnouB  statonent  the  chief  Justice  confined 
tiie  scope  of  the  exception  to  cases  where,  to- 
gether with  the  power,  there  was  vested  In 
the  donee  an  estate,  right,  or  interest  in  the 
subject  of  the  iwwer,  as  distinguished  from 
an  Interest  in  the  proceeds  of  the  power  when 
exercimd.  In  the  former  case  be  declared 
that  the  power  woold  not  be  extinguished  bj 
the  death  of  the  creator  of  the  power,  be- 
cause It  attadied  to  the  estate  ot  the  donee 
in  the  subject  thereof,  and  was  capable  of  ex- 
ecution in  his  own  name  after  the  death  of 
the  prInctpBl,  unlike  cases  where  the  power 
was  unconnected  with  any  Interest  In  the 
thing  Itself,  and  the  mly  Interest  was  In  the 
execnti(n  ot  tlie  power.  Tta  learned  Ohltf 
Justice  said: 

"It  bectHues  neceasary  to  inquire,  what  Is 
meant  by  tii«  expression  *a  power  coupled  witii 
an  Intmst^T  Is  it  an  interest  in  ttie  snbject  on 
which  the  power  is  to  be  ezntdaed?  Ot  is  it 
an  interest  in  that  which  Is  produced  by  the 
exercise  of  the  power?  We  bold  It  to  be  dear 
that  the  interest  which  can  protect  a  power 
after  the  death  of  the  person  who  creates  it 
most  be  an  interest  in  the  tblng  ItselL  In  oth- 
er words,  the  power  must  be  ingrafted  on  an 
estate  in  the  thing.  The  words  titems^teB 
seem  to  Import  this  meaning.  *A  power  coupled 
with  an  Interest'  is  a  power  whldi  accompanies 
or  Is  connected  with  an  interest.  The  power 
and  the  interest  are  united  In  the  same  per- 
son. But  If  we  are  to  understand  by  the  word 
interest  an  Interest  in  that  which  is  to  be 
produced  by  the  exercise  of  the  power,  then 
they  are  never  united.  The  power,  to  produce 
the  interest,  must  be  exercised,  and  by  its  ex- 
ercise^ is  extinguished.  The  power  ceases  when 
the  Interest  commences,  and  therefore  cannot, 
tn  accurate  law  language,  be  said  to  be  'coupled* 
with  it" 

The  doctrine  thus  enunciated  has  been  ad- 
hered to  in  the  following  well-reasoned  cases: 
Barr  v.  Schroeder,  32  Cal.  617;  Prink  v.  Roe, 
70  Col.  296. 11  Pac  820 ;  Hammond  v.  Allen. 
11  Fed.  Oas.  382;  Nicks'  H^rs  v.  Rector,  4 
Ark.  261.  280 ;  Schauber  v.  Ja(^8on,  2  Wrad. 
1,  54;  TerwtUtger  v.  Ontario,  149  N.  T.  86, 
92,  43  N.  R.  432,  434;  Frederick's  Appeal,  62 
Pa.  838,  342,  91  Am.  Dec.  162 ;  FlafrstafT  Co. 
T.  Patrick,  2  Utah,  813;  Alworth  Seymour, 
42  Minn.  626.  44  N.  W.  1030 ;  Loaque  v.  De- 
Jan,  129  La.  619,  66  South.  427,  88  R.  A. 
(N.  S.)  389 ;  Gulf,  etc..  v.  Miller,  21  Tex.  Civ. 
App.  609,  63  S.  W.  709;  Wylie  v.  Coxe,  16 
How.  416,  14  U  Ed.  763;  Mansfield  v.  Bfans- 
fleld,  6  Conn.  669,  16  Am.  Dec.  76 ;  Hartiey 
&  Minor's  Appeal,  63  Pa.  212,  91  Ajxl  Dea 
207. 

In  Hartley  A  Minor's  Appeal  a  situation 
quite  stmllar  to  the  one  in  the  present  case 
was  pres»ted,  the  dilef  dilference  h^ng  that 
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there  the  constltnent  did  not  assign  her  lega- 
cy to  the  attorneys  In  fact  In  that  case 
Hannah  Galllon  made  to  Hartley  and  Minor 
a  power  of  attorney  to  collect  and  receive  all 
money  and  pn^erty  coming  to  her  as  heir  of 
John  Douglass,  deceased,  with  power  to  con- 
vey her  Interest  in  the  real  estate  of  the  de- 
cedent, "the  said  Hartley  and  Minor  to  re- 
ceive as  compensation  for  their  services  here- 
in one-half  of  the  net  proceeds  of  my  Interest 
in  said  estate  whldi  may  be  collected  or  re* 
celved  by  them  aa  my  attorneys,  after  pay- 
ing all  costs  and  expenses,  they  to  receive  no 
further  compensation  for  any  services  they 
may  render  or  expenses  they  may  incur  or 
pay  as  my  attorneys."  Snbaeqnently  she 
gave  another  power  of  attorney  to  one  How- 
land  for  the  same  purpose,  and  In  It  revoked 
that  to  Hartley  and  Minor.  The  latter,  as 
attorneys  of  Hannah  OalUon,  petitioned  the 
court  for  a  citation  to  the  administrator  of 
Douglass*  estate  to  settle  tals  account  This 
was  objected  to  because  of  the  power  of  atp 
tomey  to  Howland.  On  this  ground  the 
court  refused  to  grant  the  citation,  and  dis- 
missed the  petition.  Hartley  and  Minor  ap- 
pealed from  this  decree.  The  appellate 
court  said: 

"There  was  no  error  committed  by  the  court 
below  in  holding  the  power  of  attorney  of  Han- 
nah GaUi<m  to  the  appellants  to  be  revocable. 
It  was  an  ordlnaiy  agency,  constituted  by  let- 
ter of  attorney,  to  act  for  her  to  enforce  a 
settlement  of  his  accounts  by  the  administrator 
of  her  father's  estate,  in  which  she  was  inter- 
eoted,  and  to  collect  any  moneys  or  proi»erty 
that  might  belong*  or  be  coming,  to  her.  For 
these  services  the  attorneys  were  to  have  one- 
half  of  the  net  proceeds  of  what  they  might 
recdve  or  recover  for  her.  Hie  plaintiffs  in 
error  suppose  that  this  clause  rendered  the 
power  irrevocable  by  their  principal,  under  the 
idea  that  it  was  a  jrawer  coupled  with  an  in- 
terest This  was  a  mistake,  as  all  the  author- 
ities show.  To  Impart  an  irrevocable  quality  to 
a  power  of  attorney  in  the  absence  of  an  ex- 
press stipulation,  and  as  the  result  of  legal 
principles  alone,  tftsrs  must  coeteitt  vjith  the 
power  an  iniereat  in  the  thing  or  ettate  to  b€ 
dUpOMed  of  or  manaffed  under  the  power.  An 
instance  of  frequent  occurrence  in  practice  may 
be  given  of  the  asrisnment  of  vessels  at  sea, 
with  a  power  to  sell  for  the  benefit  of  the 
holder  of  the  power,  or  of  anybody  else  who 
may  have  advanced  money  and  who  It  was 
agreed  should  be  seenred  in  that  way.  *  *  • 

"In  the  case  in  hand  the  power  and  the  in- 
terest could  not  coexist.  The  Interest  the  ap- 
pellants would  have  would  be  in  the  net  pro- 
ceeds collected  under  the  power,  and  the  exer- 
cise of  the  power  to  collect  the  proceeds  would 
ipao  facto  extinguish  it  entirely,  or  so  far  as 
exercised.  Hence  the  appellant^  interest  wonld 
properly  begin  when  the  ^ower  ended.**  (fM- 
<cs  oars.) 

[S]  But  tiiere  are  powers  whlcih  the  con- 
Btltnent  cannot  revoke,  altbon^  they  do  not 
oome  wiUUn  CSiief  Justice  Marshall'?  deflnl- 
Um  of  a  power  coupled  with  an  interest 
Tbli  is  Clearly  recognized  t^r  him  In  Hunt  t. 


Ronsmanler,  supra.  After  stating  the  gener* 
al  rule  that  a  power  may  at  any  time  be 
revfAed  by  tb»  party  oonforrisg  It,  he  says: 

"But  this  general  rule,  whidi  results  from  the 
nature  of  the  act  has  sustained  aome  mod^ca^ 
tion.  Where  a  letter  of  attorney  forms  part 
of  a  contract  and  is  security  for  money,  or 
for  the  performance  of  an  act  which  is  deemed 
valuable.  It  is  generally  made .  irrevocable  la 
terms,  or,  if  not  so,  la  deemed  lrrevooU»l«  in, 
law." 

An  iastance  of  a  letter  of  attmiey  given 
as  secarlty  for  money  is  pnaented  In  N6rton 
r.  Whitehead,  84  Cat  264,  24  Fftc.  UM,  18 
Am.  St  Rep.  172.  In  that  case  a  ooatiactor 
borrowed  from  tbe  plaintiff,  his  foranan  on 
the  work,  Tarlons  aomtf  of  nvuMiy  to  enable 
him  to  carry  on  the  contract.  Afterwards  be 
wcuted  to  tlie  plaintiff  an  aarignment  of  all 
moneys  due  or  to  becmne  due  "tor  any  work 
I  may  perform,  the  aaalpunoit  to  ronaln 
good  and  In  full  force  until  all  notes  due,  or 
which  are  to  be<»me  due  •  •  *  from  mo 
are  paid.'*  Later  he  gave  plaintiff  a  power 
of  attorn^  reciting  that  **wbereaa  I  am  now 
desirous  that  all  moneys  that  have  become 
or  may  become  due  to  me  by  reason  of  my 
performance  of  said  contract  aball  be  paid" 
to  plalnUfl^  and  giving  him  power  to  collect 
such  moneys,  ^ese  instruments  were  de- 
posited with  the  other  parties  to  the  oontraet 
The  contractor  died  and  the  work  was  com- 
pleted by  his  Administrator.  It  was  held 
that  the  plaintiff  had  such  an  interest  In  the 
moneys  due  on  the  contract  as  to  prevoit  a 
revocation  of  the  power  on  die  contractor's 
death,  and  that  the  plaintiff  was  entitled  to 
collect  it  as  against  the  administrator. 

[6]  But  It  has  been  held  that,  even  though 
the  power  of  attorney  is  -made  in  terms  ir- 
revocable, that  fact  will  not  prevent  revoca- 
tion by  tb»  constituent,  where  the  power  Is 
not  at  the  same  tibse  coupled  with  an  Int^ 
est  or  given  as  security  for  the  paymoit  of 
money,  or  for  the  performance  of  an  act 
deemed  of  value.  Blackstone  v.  Buttermore, 
63  Pa.  260;  Bonney  v.  Smith,  17  111.  531; 
KUpatrick  v.  Wiley,  197  Mo.  123,  95  S.  W. 
213;  Martin  v.  Lambln,  188  lU.  App.  431, 
437;  McKeUop  T.  Dewltz,  42  OU.  220,  140 
Pac.  liei,  B2  I*  B.  A.  (N.  S.)  205;  6  0.  3.  677. 
In  BlaiAstone  t.  Bnttermwe,  supra,  it  was 
said: 

"A  mere  power,  Uke  a  will,  Is  In  Its  very 
nature  revocable  when  It  concerns  the  interest 
of  the  principal  alone,  and  in  such  case  even 
an  express  declaration  of  irrevocability  will  not 
prevent  revocation.  An  interest  in  the  proceeds 
to  arise  as  mere  compensation  for  service  or 
executing  the  power  will  not  make  the  power 
irrevocable.'* 

It  is  wdl  settled,  Qierefore,  that  In  order 
to  constltate  an  IrrerocaUe  power  of  attor- 
ney there  must  coexist  with  the  pover  a 
braeflclal  Interest  in  the  subject  Oiereof 
whidi  Is  mforceable  in  tbe  name  of  13ie  at- 
torney in  ftict  and  will  sorriTe  the  oonstltit~ 
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ent;  or  tbe  power  must  be  given  as  security 
for  the  payment  of  a  sum  of  money  other 
than  that  which  arises  as  compensation 
through  the  exercise  of  the  power;  or  as 
Becnrity  for  the  performance  of  some  act  of 
value. 

It  now  remains  for  os  to  examine  In  the 
light  of  the  toregoing  authorities  the  power 
of  attorney  In  the  Instant  case,  and  to  deter- 
mine whether  or  not  it  is  coupled  with  such 
an  Interest,  or  given  as  security,  either  for 
the  payment  of  money  or  the  performance 
of  an  act,  so  as  to  make  It  Irrerocable.  As 
we  have  seen,  tbe  power  of  attorney  In  this 
caae  forms  a  part  of  a  contract  which  In  ex- 
press terms  purports  to  assign  to  the  attorney 
In  fact  all  of  the  petitioners'  Interest  in  tbe 
estate,  and  at  the  same  time  expressly  stat- 
ing that  it  is  the  Intention  of  the  constituents 
that  it  BtuUl  be  a  power  of  attorney  coupled 
with  an  intmat.  The  Ittter  then  goeB  on 
to  say: 

"After  deducting  the  Interest  herein  auigned, 
and  his  expenses  and  outlays  in  and  about  per- 
forming his  duties,  said  attorney  in  fact  shall 
remit  tbe  balance  of  the  funds  <m  hand  to  me 
through  bis  correspmiding  bank." 

[7<-9]  ReBp<ntdaitB  In  tbdr  answer  cm  ttils 
point  have  this  to  say: 

*'TbiBm  is  an  inoonsiBteney  batmen  tills 
dause  and  tbe  preceding  assignment  of  the 
mtire  Interest  of  the  l^tee,  because  if  such 
asrigned  'interest  were  deducted,  there  would  be 
nothing  left  to  remit  If  the  two  clauses  were 
deemed  Irreconcilable,  the  instrument  would  be 
interpreted  most  strongly  against  the  petition- 
er, tbe  promisor.  Otr.  Code,  {  16&4.  Oonse- 
qaently  tbe  ssilgnment  would  be  upheld.  Tbe 
hicooBlstency  cannot  be  permitted  to  defeat 
the  plain  terms  of  assignment  and  the  para- 
mount provision  of  tite  instrument. 

"But  the  Inconsistency  is  apparent  and  not 
leal.  When  aided  by  tiie  settled  rule  of  con- 
struction that  repugnancy  must  be  recondled 
■o  as  to  give  effect  to  the  repugnant  claoses, 
Bubordinate  to  the  general  intent  and  purpose 
(Civ.  Code,  {  1663),  tbe  meaning  of  tbe  power 
of  attorney  becomes  plain.  Tbe  predominant 
purpose  to  create  a  power  coupled  with  an  in- 
terest and  thus  an  irrevocable  agency  is  ex- 
pressly declared.  To  Insure  this  result  the 
entire  interest  is  transferred.  But  the  assign- 
ment Is  not  intended  to  be  absolute  so  as  to 
divest  the  petitioner  of  all  farther  daim  to  her 
l^cy.  The  transfer  is  really  one  in  trust 
parsnant  to  wldcb  the  attorney  hi  bust  takes  the 
l^al  title  with  a  correaponding  duty  to  accoimt 
He  himself  has  a  benefidal  Intenst  suffldeat 
at  least  to  pay  fw  bis  servlees  and  ontlsys." 

That  there  Is  an  inconsistency  between  Qie 
two  clauses  is  clear.  Nor  do  we  question  re- 
qmndents*  statement  of  the  rule  of  construc- 
tion that  under  such  circumstances  the  re- 
pugnancy most  be  reconciled  so  as  to  give 
effect  to  the  repugnant  clauses  In  keeping 
with  the  general  intent  or  predominant  pur- 
pose of  the  Instrumoit.  But  w«  cannot  agree 


with  respondents  In  ttielr  stat^ent  of  what 
is  the  "predominant  purjiose"  or  "paramount 
provlsloQ"  of  the  instrument.  It  Is  clear  to 
us  that  the  chief  purpose  of  the  constituents 
here  was  not,  as  respondents  contend,  "to 
create  a  power  coupled  with  an  Interest  and 
thus  an  Irrevocable  agency,"  but  rather  to 
make  an  assignment  In  trust  to  the  attorney 
in  fact  in  order  to  facilitate  the  collection  of 
the  legacies,  and  to  Insure  the  reimburse- 
ment of  the  attorney  In  fact  for  his  outlays, 
and  for  comi>ensation  for  his  services.  Now, 
since  the  reimbursements  and  compensations 
were  to  be  taken  from  the  legacies,  it  may 
be  conceded  that  they  are  to  that  extent  an 
interest  In  the  subject  of  the  power,  and 
that  the  interest  arose  when  the  assignment 
was  made;  that  is  to  say,  the  power  and  the 
Interest  concurred.  The  assignment.  In  other 
words,  created  a  present  Interest  In  the  lega- 
cies, bat  only  in  the  sense  we  have  indicated 
— to  the  extent  of  reimbursements  and  com- 
pensation. But  this  does  not  render  the  pow- 
er irrevocable.  The  mere  exprettlon,  "a 
power  coupled  with  an  interest,"  does  not 
necessarily  r^der  the  power  Irrevocable.  It 
is  plain  from  the  foregoing  authorities  tliat 
the  interest  which  the  attorney  in  fact  must 
have  in  the  subject  of  the  power  In  order  to 
render  the  power  Irrevocable  is  such  a  bene- 
ficial interest  In  the  thing  Itself,  apart  from 
the  proceeds,  that  If  the  power  were  revoked 
he  would  be  deprived  of  a  substentlal  right. 
In  other  words,  the  relation  of  the  attorney 
in  fact  to  the  subject-matter  must  be  such 
that  a  revocatitm  of  the  power  would  be 
inequitable.  Such  Is  not  tbe  case  here.  The 
Interest  In  the  proceeds  of  what  may  t>e 
collected  is  not,  strictly  speaking,  a  bene- 
ficial Interest  In  the  legacies.  The  Interest 
Is  nothing  more  than  an  assurance  that  the 
attorney  in  fact  will  be  relmbnrsed  and  com- 
pensated out  of  the  legacies  when  collected. 
A  revocation  of  the  power  would  In  no  way 
deprive  the  attorney  in  fact  of  any  right,  for 
the  reason  that  he  Is  entitled  to  be  reimburs- 
ed for  any  sums  expended  by  him  and  to  be 
compoisated  out  of  the  legacies  for  any  serv- 
ices rendered  under  the  power  up  to  the  time 
of  revocation.  Nor  can  the  creation  of  a 
trust,  which  has  placed  Oie  bare  legal  title 
in  the  attorney  in  fact,  with  a  corresponding 
duty  to  account,  be  considered  upon  any  theo- 
ry as  conferring  upon  the  attorney  In  fact 
such  a  benefidal  interest  as  to  render  the 
power  irrevocable.  Fairly  considered,  the 
contract  herein  creates  a  trust  with  a  cor- 
responding duty  to  account.  It  has  no  mean- 
ing other  than  this.  The  case  would  be  qoite 
different  if,  In  addition  to  providing  for  r^m- 
bursements  and  compensation,  the  contract 
vested  in  the  attorney  In  fact  a  definite 
share  in  the  ownership  of  the  l^^les.  In 
such  an  event,  the  power  would  be  "ingrafted 
upon  an  estate  In  the  thing,"  and  under  such 
a  contract  to  permit  the  revocation  of  ttie 
power  and  sulwtltate  tht  attorney  in  fact 
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-one  of  the  case  would  be  to  prerent  blm  ttam 
exercising  the  right  of  property. 

Petitioneni  urge  that  &e  power  ot  attoi> 
ney  is  uuconsdonable  and  dundd  mot,  Oi&e- 
foie,  be  recognised  in  etinity,  since  it  profess- 
es to  assign  all  of  petttionos*  legac7  wiQioat 
conaideration.  It  is  likewise  contended  that 
the  power  of  attorney  was  secured  tlirough 
fraud  and  misrepresentation.  It  la  sufficient 
to  say  that  sucli  questions  have  no  proper 
place  in  tb»  detenninaUon  of  this  proceeding. 
The  order  of  substitution  should  have -been 
made. 

Let  a  peremptory  writ  of  mandate  issue. 

We  concur:  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;  OLN&T,  J.;  I^NNON,  J.;  WILBUR,  J.; 
MELVINp  J. 


(4Z  Cal.  App.  «4) 

PAGB  T.  imraZEB  at  sL    {<S.r.  289Si 
8.  F.  8887.) 

(District  Court  of  Appeal,  BHrst  District,  Divi- 
sion 2,  California.  Aug.  16,  1919.  Opinion 
of  Supreme  Court  Dei^ing  Bebeaifafc  OeC 
13,  1918.) 

IBVAHTS  <a»7— UuiflCIPJU;.  OOEFDUSKma 
147— MiNOB  TK  OBABOl  OF  OVTICB  OF  BUFXB- 
IIITKNDBNT  OF  BTKBSIS  DB  VACTO  OrFIOBB. 

An  unbouded  minor,  in  chargB  of  the  office 
of  Buperintendent  of  streets,  who  was  perform- 
ing the  duties  of  the  office,  designating  himself 
ABsistant,  the  Buperintendent  himself  being  on 
leave  of  absence,  was  a  de  facto  officer,  as  far 
as  landowners  were  concerned,  and  t^ey  ecnild 
not  claim  that  a  contract  signed  by  him  In  the 
name  ttf  the  superintendent,  followed  by  bis 
name  as  "asslatsnt,"  was  not  vaUd ;  the  work 
having  been  done  satlsfkctorily  at  prices  fixed 
"bf  the  eonndl  in  its  acceptance  of  the  bid 
of  the  contractor. 


Appeal  from  Superior  Court,  Contra  Oosta 
County ;  R.  H.  Latimer,  Jndgew 

Proceeding  by  L.  L.  Page  against  Lodo  iL 
Hlntwr  and  others.  Judgment  for  plaints, 
and  defendants  appeaL  Affirmed  by  Uie 
District  Court  of  A^wel,  and  rdiearlng  de- 
-nled  by  the  Supreme  Court 

John  F.  Cassell,  of  San  Francisco,  Cor  ap- 
pellants. 

Johnson  &  Shaw,  of  Oakland,  tor  respond- 
ent 

BBTTTAIN,  J.  The  defendant  pmperty 
owners  an)eal  ttma  a  Judgment  forecloalxig 
the  lien  of  a  street  assesHment  in  Oie  dty  ot 
Bidunond.  The  only  question  is  as  to  the 
validity  of  certain  acts  performed  by  the  as- 
sistant guperintoident  of  streets. 

There  is  no  Question  regarding  the  proceed- 
ings by  whidi  llie  city  councU  acquired  Juris- 
diction to  order  the  work  to  be  done.  Upon 


proper  advertisement  Oie  plalntUTs  bid  fbr 
the  work  was  propaly  accepted.  It  Is  not 
suggested  that  the  work  was  not  weU  don^ 
within  reasonable  time.  In  entire  accord  with 
the  spedflcatimis,  and  for  the  agreed  price. 
There  Is  no  question  of  the  regularity  or 
fairness  of  the  distribution  of  the  cost  upon 
the  property.  It  la  not  suia^ested  that  the 
defendants'  property  was  not  directly  bene- 
fited by  the  work,  nor  that  the  assessmCTt 
on  d^isndant^  lots  was  not  in  proportion  to 
the  benefits  reodved. 

The  work  was  done  under  tbo  Yrooman 
Act  (St  188S,  p.  147),  which  requires  that 
after  the  award  has  been  made  the  superin- 
tendent of  streets  shall  enter  into  a  con- 
tract with  the  suocessful  bidder,  and  In  the 
contract  fix  the  time  for  the  commencement 
and  completion  of  the  work,  which  time  may 
be  extended  under  certain  conditions  by  the 
8uperlnt«ident  of  streets.  From  the  record 
in  the  present  case  It  appears  that  long  prior 
to  the  institution  of  the  proceedings  involved, 
one  Blantenship,  who  was  the  superintend- 
ent of  streets,  appointed  an  assistant,  W.  D. 
Boswell,  whose  appointment  was  approved 
by  a  resolution  of  the  dty  coundL  About  the 
time  the  bid  of  the  plaintiff  was  accepted,  by 
another  resolution  of  the  council,  Blanken- 
ship,  the  superlntendoit  of  streets,  was 
granted  a  leave  of  absrace  for  two  weeks. 
The  contract,  which  In  neither  form  nor 
substance  is  objected  to  by  the  d^endants, 
was  signed  by  the  contractor  on  December 
30,  1908.  At  that  time  Blanken&Up  was  at>- 
aeat  from  the  dty  of  Richmond.  He  re- 
turned on  January  2,  1909.  Whm  the  con- 
tractor signed  the  contract,  Boswell  was  In 
entire  charge  of  the  buslneffi  office  of  the 
superintendent  of  streets.  I>uring  the  ab- 
sence of  Blankenship  he  transacted  all  the 
business  of  the  superintendent  of  streets 
with  members  of  the  dty  government,  con- 
tractors, ^pIoyftB  of  the  street  department, 
and  others.  When  the  contractor  dgned  the 
contract  he  paid  to  Boswell,  for  the  dty, 
1400  required  to  cover  preliminary  expenses, 
whereupon  Boswell,  with  a  rubber  stamp, 
aivended  to  the  contract  the  name  of  "N. 
iL  Blankenship,  Superintendent  of  Streets  of 
the  City  Hi  Bidunond,"  and  wrote  beneatli 
It  "By  W.  D.  Boswell,  Asshstant  Supo-lntend- 
ent  of  Streets."  The  contract  was  then  at- 
tested: **Signed,  sealed,  and  delivered  in 
the  presence  of  H.  H.  Turley,  City  Clerk." 
In  Qie  contract  the  time  of  commmcemait 
and  completion  of  the  work  was  fixed.  Snty- 
seqncntly  Blankenship  was  succeeded  in  of- 
fice by  B.  Lb  Femald,  and  Boswell  continued 
as  assistant  superintendent  of  streets.  Tha 
dty  council  granted  certain  extensioos  of 
time  for  the  completion  of  the  work.  The 
Vrooman  Act  provides  that  the  supolntend- 
ent  ot  streets  may  extoid  the  time  under 
the  direction  of  the  dty  coundL  One  of  the 
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eitensiona  was  under  Oie  Incumbency  of 
Blankensbip,  and  one  during  that  of  Fer- 
nald.  Both  times  the  name  of  the  snperin- 
tendent  of  streets  was  signed  by  Boswell, 
who  In  one  instance  added,  after  his  name, 
"Ass't  Snpt  of  Sts.,"  and  In  the  other, 
"Ass't,"  BosweU  never  took  oath  of  office, 
he  filed  no  txntd,  and  when  the  contract  was 
signed  he  was  but  19  years  old. 

It  Is  maintained  by  the  appellants  that 
there  was  no  contract  signed  by  the  superin- 
tendent of  streets;  that  because  the  super- 
intendent of  streets  was  absent  at  the  time 
the  porported  contract  was  signed,  he  did  not 
exercise  the  discretion  rested  In  him  in 
fixing  the  time  of  commencement  and  com- 
pletion of  the  work;  and  that  In  no  case 
did  the  superintfflident  of  streets  extend  the 
time  in  accordance  with  the  provisions  of  the 
statute.  It  is  argued  tliat  BosweU  did  not 
pretend  to  act  independoitly  as  a  de  facto 
officer,  because  he  signed  the  contract  in  the 
name  of  the  superintendent  of  streets;  that 
there  was  no  de  jure  office  of  assistant  super- 
intendent of  streets,  and  therefore  there 
could  not  be  a  de  facto  holder  of  the  nonex- 
istent office;  that  he  was  not  a  d^uty  so- 
perintraident  of  streets,  because  the  utmost 
that  he  could  have  claimed  was  that  he  acted 
under  the  resolution  approving  his  appoint- 
ment, and  all  be  did  claim  was  that  he  was 
asBlstant  saperlntei&dait  of  streets ;  that  the 
snpraliitwdent  of  streets  did  not  and  eaaH 
not  delegate  to  BosweU  the  performance  of 
the  functions  imposed  by  the  Vrooman  Act 
on  0ke  superlntoident  of  streets;  and  that 
the  contractor  In  dealing  vrlth  the  pnbUc 
official  was  diarged  with  notice  of  the  ex- 
tent and  Um!tatl<m8  of  his  authority. 

The  learned  judge  of  the  trial  court 
showed  himself  to  be  we  of  those  to  whom 
Mr.  Justice  OUtw  Wendell  Holmes  r^erred 
In  his  classic  <m  the  Common  l4iw  (page  86) 
wtam  he  said :  "The  law  Is  administered  by 
able  and  experienced  men,  who  know  too 
mudi  to  aacrtflce  comnon  sense  to  a  syllo- 
gism." He  properly  decided  that  under  the 
facts  the  property  owner  should  pay  for  the 
work  which  had  been  done.  The  Suprone 
Court  of  the  United  States  exercised  the 
same  common  sense  In  a  case  in  which  it  de- 
nied the  Jurisdiction  of  the  Circuit  Court  to 
try  a  Cherokee  Indian  for  the  murder  of  a 
white  man.  The  Cherokee  Nation  daimed 
Jurisdiction  over  the  defendants  upon  the 
theory  that  the  murdered  man  was  an  Indian 
by  adoption,  by  reason  of  his  having  mar- 
ried a  Cherokee  woman.  At  the  time  the 
marriage  license  was  issued  one  Triplett 
was  the  clerk,  and  R.  M.  Dennenberg,  his 
deputy.  Both  the  clerk  and  his  deputy  were 
absent,  and  the  name  of  the  deputy  was 
signed  to  the  license  by  his  son.  Substan- 
tially the  same  contentions  were  made  In 
that  case  as  here  concerning  the  validity  of 
fti«  document  in  question.   In  holding  the 


marriage  license  to  be  valid,  the  Supreme 
Court  sold : 

"It  is  true  that  the  yonnser  Dennenberg, 
who  signed  the  marriage  hcense,  was  neither 
clerk  nor  deputy,  but  he  was  an  officer  de 
facto,  if  not  de  Jure.  He  was  permitted  by 
the  clerk  and  the  deputy  to  ugn  their  aanfts; 
be  was  the  only  person  in  charge  of  tb»  office ; 
he  transacted  the  bnsinesB  of  the  office,  and  his 
acts  in  their  behalf  and  in  the  disdiaife  of  the 
duties  of  the  office  were  riec6gnised  by  them 
and  also  by  the  Cherokee  Nation  as  vaUd.  Un- 
der those  circumstances  hia  acts  most  be  taken 
as  official  acta,  and  the  Ucenae  which  he  iasued 
as  of  fuU  legal  force.  As  to  third  parties,  at 
least  he  was  an  officer  de  facto ;  and  if  an  offi- 
cer de  facto,  the  same  validity  and  the  aame 
presumptions  attached  to  his  actions  as  to  those 
of  an  officer  de  Jare.**  Kofire  v.  United  States, 
164  XT.  S.  6S7,  17  Sup.  Ct  212,  41      lOd.  S88. 

TbB  fact  that  BosweU  waa  a  mtn»  does 
not  militata  against  the  rule  declared  In  tbe 
Noflre  Case.  WImberly  t.  Boland.  72  Miss. 
241,  16  South.  90S ;  People  ▼.  Dean,  8  Wend, 
<N.  T.)  438;  Hooper  t.  Goodwin,  48  Mew  79^ 
80. 

In  the  Noflre  Case  the  deputy's  name  was 
signed  by  his  son  without  the  addition  of 
the  son's  name.  In  this  case  the  name  of  the 
superintendent  of  streets  was  signed  with  ad- 
dition of  the  name  of  the  assistant  No  rea- 
son appears  to  exist  for  holding  either  the 
contract  or  any  extmslon  of  time  Inrolid  be- 
cause BosweU  s^ned  his  name,  when,  under 
the  rule  In  the  Noflre  Case,  they  would  have 
been  held  ralid  if  he  had  foUed  to  sign  his 
name. 

WhUe  tbsm  la  some  difTerence  In  the  tacts 
of  the  two  cases,  the  reasoning  of  the  court 
In  Oakland  y.  Donovan,  19  CaL  App.  488, 126 
Paa  388,  In  holding  valid  a  contract  signed 
by  an  acting  superintraident  of  streets,  ap- 
pUcs  to  this  case.  When  one  Is  la  charge  of 
the  physical  office  of  a  public  official  and  is 
performing  the  duties  of  the  office  he  is,  as  to 
third  persons  dealing  with  him  In  good  faith, 
the  de  facto  officer. 

The  Vrooman  Act  provides  for  appeals, 
and  section  11  (Stats.  1SS5,  p.  157)  express- 
ly provides  that  no  assessment  shaU  be  held 
Invalid  except  upon  appeal  to  the  city  coun- 
cil for  any  error.  Informality,  or  any  drfect 
In  any  of  the  proceedings  prior  to  the  assess- 
ment, where  Jurisdiction  to  order  the  work 
to  be  done  has  been  established  by  publica- 
tion of  the  resolution  of  intention.  In  the 
present  case  there  is  no  record  of  any  appeal 
having  been  made  by  the  property  owner  to 
the  councU.  As  has  been  stated,  tbe  work 
was  done  satisfactorily  and  at  the  prices 
fixed  by  Uie  councU  in  Its  acceptance  of  the 
bid  of  the  respondent,  and  .under  such  dr- 
cimistances  it  cannot  be  held  that  there  was 
any  error  in  the  trial  of  the  case  which  re- 
sulted in  a  miscarriage  of  Justice.  Const. 
Cal.  art  6,  I  4^.  The  case  appears  to  be 
within  the  roles  of  Chase  t.  Trout,  146  Cal. 
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S50.  80  Pac.  81.  and  Farley  t.  Belndollar.  174 
CaL  707, 165  Pac.  10. 
The  judgment  is  afflrmed. 

We  concur:  LANGDON,  P.  J.:  HAVEN.  J. 

Opinion  of  Supreme  Court,  In  Bank,  "Denying 
Rehearing. 

PEE  CUBIAM.  The  application  for  hear- 
ing in  this  court  after  decision  by  the  district 
Gonrt  of  appeal  of  the  first  appeUate' district, 
division  two,  Is  denied. 

In  dMiylng  such  hearing  we  are  not  to  be 
onderatood  as  assenting  to  any  view  that  if 
there  was  no  valid  contract  for  the  doing  of 
the  work  the  judgment  could  nevertheless  be 
affirmed  for  the  reason  that  there  was  no  ap- 
peal by  the  property  owner  to  the  council. 
We  say  this  for  the  reasm  that  the  <qiinlon 
may  possibly  be  open  to  some  such  construc- 
tion. 

All  concnr  except  OUfET.  J„  not  partld- 
patini^ 


(tt  CaL  App.  »} 

AMEBIGAN  IMPBOTBHBNT  CO.  T.  UU 
IBNTHAL  etaL  (av.  2928.) 

(Dlstrtet  Court  of  Appeal.  Firet  District,  Divl- 
Bion  1.  California.  Aug.  80.  1919.  Bebea> 
ing  Denied  by  Supreme  Court  Oct.  28,  IdlO.) 

L  BAMKitreroT  ^nRTS  —  *'CoMPOflinoH'* 
mnnxD. 

A  "eompositlon**  is  a  proceeding  under  which 
a  bankrupt  may  aettle  with  his  creditors,  if  the 
majority  agree,  by  the  payment  of  a  lump  sum, 
to  be  distributed  ratably  among  the  general  cred- 
itors, and  such  sum  as  may  be  necessary  to  paj 
priority  claims  and  coats  of  the  proceedings. 

[Ed.  Note.— Pot  otJier  definitionB,  see  Words 
and  Phrases,  First  and  Seomd  Series,  Com- 
position.] 

2.  BJLNKBUPTOT  «»887  —  OOWTIBlfATION  0» 
OOlfPOSmON  IH  etmot  a  dischabqb. 
Under  Federal  Bankr.  Act,  H  14c  70b  (tJ. 
S.  CJomp.  St  Si  9598,  9654),  confirmation  of  a 
composition  in  bankruptcy  Is  in  eifect  a  dis- 
eharge,  superseding  the  bankruptcy  proceedings 
and  rdnveeting  the  bankrupt  with  all  his  prop- 
erty free  from  the  daims  of  creditors,  - 

8.  Bawkbuptot  «=>387  —  CoMPosmow  mx- 

glOBM  BAWKBUPT  TO  POBSBSSlOlf  OF  PBOP- 
EBTT. 

While  a  bankmpt  is  rehiTested  with  all  his 
property  by  a  composition,  the  effect  is  no  more 
than  to  place  It  back  in  Us  hands  as  it  was  be* 
fore  tiM  insolvent  proceedings  were  instituted, 
and.  no  adjudication  having  Iwen  made,  the  debt- 
or is  never  divested  of  his  property. 

4.  BAMKBurroT  ^»887,  418a)  —  BrmcT  o» 
coupoamoK  and  dibohabox  om  PBocncKD- 

ZNOS  TO  ENFOBCI  DEBTS. 

A  composition  In  bankruptcy  has  no  more 
effect  than  a  discharge  would  have  under  the 
same  circumstances,  both  releasing  the  bankrupt 


from  aU  Us  pnmUe  d«bt%  ezeept  thoae  speci- 
fied in  federal  Bankr.  Act,  |  17  (U.  S.  Comp. 
St  I  9601),  a  discharge  not  being  a  payment  or 
eztingnishment  of  the  debts,  but  simply  a  bar  to 
all  future  proceedings  for  enforcement  except 
sudi  as  are  by  way  of  enforcement  of  a  lien 
therefor  not  In  itself  invalid;  the  cBsehargs 
having  merely  destroyed  the  remedy. 

5.  Bahkruptot  «=M33(D  —  EmcT  or  ins- 

OHABQI  Olf  VALID-  UIR. 
A  valid  lien  created  on  the  property  of  a 
bankrupt  more  than  4  months  before  Sling  of 
the  petiti<m  Is  not  affected  by  his  discharge, 
whidi  does  not  operate  to  cast  off  a  valid  lien 
given  or  acquired  for  the  debt,  either  a  lien  by 
contract  or  by  legal  proceedings,  and  does  not 
operate  to  prevent  Its  enferosment,  being  put» 
ly  personal  to  the  bankrupt 

6.  Baitkbttptct  «E9Sd7— BmcT  or  oouposx- 

TIOR   OIT  USIT   BBOUBED  BT  RLINO  TBAIT- 

80BZFT  or  ^DOia»T. 
A  composition  with  his  creditors  confirmed 
by  the  buikmptey  court  rdeased  the  debtor 
from  further  personal  liability  to  pay  a  judg- 
ment obtained  against  him,  but  did  not  affect 
the  security  of  lien  obtained  by  the  judgment 
creditor  by  filing  transcript  in  the  county  re- 
corder's office  of  a  county,  in  which  the  debtor 
owned  property  not  exempt  from  execution, 
more  than  4  — ^*^*ff  before  Instltntlon  of  tite 
proceeding. 

Appeal  from  Superior  Oonrt,  City  and  Coun- 
ty of  San  Francisco;  James  M.  Troutt,  Judges 

Action  by  the  American  Improvement  Com- 
pany against  B.  B.  Lillenthal,  Leon  Sloss, 
W.  P.  HammoD,  and  others,  resulting  in  final 
judgment  for  plaintiff.  From  a  special  order 
after  such  judgment  denying  the  motions  of 
defendant  Hammon  to  stay  and  recall  exe- 
cutions and  to  discharge  the  judgment  of  rec- 
ord, he  ai^als.  Cause  remanded,  with  In- 
structions to  quash  execution.  Order  other- 
wise affirmed. 

Charles  W.  Slack,  of  San  Francisco,  for  ap- 
pellant 

Wm.  P.  Hubbard,  of  San  Francisco,  for  re- 
OMmdoit 

WASTE,  P.  J.  This  is  an  appeal  hy  W. 
P.  HammiHi,  one  of  the  defendants  In  an  ac- 
tion commenced  In  the  superior  court  of  tfhe 
clt7  and  county  of  San  Francisco  by  the 
American  Improvement  Company  against  B. 
B.  LUlendial  and  others,  from  a  special  or- 
dw,  made  after  final  judgment  In  the  action, 
denying  the  motions  of  the  defendant  Ham- 
mon to  stay  and  recall  executions  on  the 
judgment  and  to  dladiarge  the  judgment  of 
record. 

Judgment  for  flie  sum  of  t531S.72  was  re- 
covered on  October  19,  1916.  against  the  de- 
fendants u  guarantors  of  the  payment  of  a 
pnmiisBoir  note  executed  by  Northern  Elec- 
tric Ballway  Company  and  delivered  to  the 
platntiflT.  Judgmoit  was  docketed  on  October 
20,  1916,  and  a  certified  copy  of  the  tran- 
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script  of  tbft  docket  was  filed  In  fbe  <^ce  of 
the  coon^  recorder  ot  the  coanty  of  Santa 
Barbara  on  Noremher  8,  1910,  at  which  Ut> 
ter  date  the  defendant  Hammon  was  the  own- 
er of  certain  real  pn^ierty,  not  exempt  from 
raecntlon,  dtnated  In  that  connty.  On  tbB 
same  date  a  traninrlpt  ot  the  Judgment  waa 
filed  In  Om  aSce  of  the  county  recorder  of 
Placer  coanty.  The  Jadgment  la  final,  no 
part  of  It  baa  beffii  paid,  and  It  baa  never 
been  satisfied,  onless  by  the  composition  In 
the  bankruptcy  proceeding^  her^nafter  re- 
ferred to. 

An  Involuntary  petitlcm  in  bankruptcy  was 
filed  against  the  defendant  Hammon  on  Sep- 
tember 27,  1917,  In  the  District  Court  of  the 
United  Statee  for  the  Northern  District  of 
California,  Southern  Division.  Thereafter 
Hammon  filed  In  the  bankruptcy  proceedings 
an  offer  to  pay  the  sum  of  $200,000  in  satis- 
faction of  his  liahiUtlea.  On  August  81, 1918, 
the  District  Court  made  an  order  confirming 
the  composition,  the  offer  having  been  accept- 
ed by  a  majority,  in  number  and  amount,  of 
the  credilors.  No  order  of  adjudication  of 
bankmptcy  has  ever  been  made  In  the  pro- 
ceedings. The  plaintiff  was  Included  In  the 
■diedule  filed  by  Hammon,  In  13ie  bankruptcy 
Iffoceedlnga,  as  one  of  the  secured  creditors. 
It  baa  had  full  knowledge  and  notice  of  the 
proceedings,  and  of  the  composltloa,  and  the 
proceedings  In  relation  thereto.  It  never 
filed  any  claim  In  the  bankruptcy  looceed- 
Ings,  nor  participated  ther^  In  any  respect 
whatsoever.  It  received  no  money  upon  Its 
Judgment,  under  the  composition  or  other- 
wise, and  took  no  part  in  the  composition. 

An  execution  on  the  Judgment  was  issued 
on  S^tember  19, 1918,  directed  to  the  sheriff 
of  the  county  of  Santa  Bart)ara,  and  under  it 
certain  real  property  was  advertised  for  sale. 
The  property  had  been  conv^ed  by  Hammon 
to  the  Oilfields  Syndicate  on  September  6, 
1917,  leiB  tiian  me  month  prior  to  the  filing 
of  the  petition  in  bankruptcy,  and  10  months 
after  plaintiff's  Judgment  lien  attached.  It 
was  Dot  included  In  the  list  of  assets  of 
Oie  defendant  acbediOed  therein.  KxecutlonB 
on  the  Judgmoit,  directed  to  the  sherllU  <tf 
Placer,  Ufuter^,  Freant^  and  Alameda  conn- 
ties,  and  of  the  dty  and  county  of  San  Fran- 
cisco, were  also  issued  m  Septemb»'  19, 1918, 
but  no  levlea  aKwar  to  taftve  been  made  there- 
under. 

Hotiona  were  made  by  the  defendant  Ham- 
mon, previous  to  the  time  app<dnted  f6r  the 
sale  of  the  real  pn^rty,  to  stay  and  recall 
the  executions  and  to  discharge  the  Judg- 
ment of  record  on  tha  ground  that  the  Judg- 
mest  had  been  satlBfied  and  discharged  by  the 
com  position  effected  by  Hammon  with  his 
creditors  in  the  bankruptcy  proceedings,  and 
the  Uen  (tf  the  Judgment  ecttngulshed  there- 
by. The  mott<ms  wwe  denied,  and  fnmi  the 
order  dmylnff  ttie  modoia  this  appeal  Is 
taken. 


One  pnq^tlon  ts  presented  for  craddera- 
tton  on  this  appeal:  Is  a  Judgment  lien,  ob- 
tained by  filing  a  transcript  of  the  Judgment 
In  the  county  recorder's  office  of  the  county 
in  which  the  bankrupt  owns  proper^  not  ex- 
empt from  execution,  destroyed  by  Involun- 
tary bankruptcy  proceedings  commenced  more 
than  4  months  after  such  filing,  when  a  com- 
poBltlon  between  the  bankrupt  and  his  cred- 
itors waa  readied  and  ccmflmiea  by  flie 
court? 

Condsely  stated.  It  Is  the  cmtentlon  of  ap- 
pellant that  the  eCfect  of  the  order  of  con- 
firmation, made  In  the  bankmptcy  proceed- 
ings, was  to  discharge  the  bankrupt.  Ham* 
mon,  from  his  indebtedness  to  the  plaintiff, 
and  to  revest  In  the  bankrupt  the  title  to  his 
property ;  that  the  order  of  confirmation,  be- 
ing In  effect  a  discharge,  the  bankrupt  was 
released  thereby  from  liability  on  the  Judg- 
ment the  lien  of  which  waa  avoided,  al- 
thongh  obtained  more  than  four  months  prior 
to  the  filing  of  the  petition  In  bankruptcy. 

[1]  A  composition  Is  a  proceeding  unAer 
which  a  bankrupt  may  settle  with  his  cred- 
itors. If  the  majority  so  agree,  by  the  pay- 
ment of  a  Inmp  sum  to  be  distributed  ratably 
among  the  general  creditors,  and  such  sum 
as  may  be  necessary  to  pay  priority  claims 
and  costs  of  the  proceedings.  The  proposed 
composition  Is  presented  to  the  court,  and, 
after  notice  and  bearing,  If  approved  by  the 
court,  an  order  Is  made  confirming  the  sapie. 

C2]  Confirmation  is  in  effect  a  discharge.  2 
Bemington  on  Bankruptcy,  S  2340;  Cumber- 
land Glass  Mfg.  Co.  r.  DeWltt.  237  U.  S. 
447,  85  Sup.  Ot  636,  60  L.  Bd.  1042,  34  Am. 
Bankr.  Rep.  723 ;  United  Statee  ex  rel.  Adler 
V.  Hammond,  104  Fed.  862,  44  0.  0.  A.  229, 
4  Am.  Bankr.  Rep.  736;  In  re  Friend,  134 
Fed.  778,  67  a  G.  A  600,  IS  Am.  Bankr.  Rep. 
607.  Its  effect  is  to  supersede  the  bankrupt- 
cy proceedings,  and  reinvest  the  bankrupt 
with  all  his  property  free  from  the  claims 
ot  his  creditors.  In  re  Rider  (D.  C.)  90  Fed. 
808,  8  Am.  Bankr.  Rep.  179;  section  70f  of 
the  Bankrupt  Act  (Act  July  1,  1898,  c  641 
80  Stat  666  [U.  S.  Comp.  St  |  9664]). 

Section  14c  CBection  9699  of  the  Bankrupt 
ActprovldeB: 

"Hie  otrnfirmation  of  a  oomposttion  shall  di^ 
charge  llw  bankrapt  from  bis  debts,  other  than 
those  agreed  to  be  paid  by  tbe  terns  of  the  oua- 
posltion,  and  these  not  affected  hy  a  disduige." 

[S-6]  While  tiie  bankrupt  la  retoveeted 
with  all  his  property  by  the  compodtion  its 
^ect  In  that  regard  is  no  more  than  to 
place  It  back  in  his  hands  as  It  was  before 
the  insolvency  proceedings  were  instituted. 
Strictly  speaking,  no  adjudication  of  bauk- 
riu>tcy  having  been  made,  defendant  was  nev- 
et  divested  of  his  pr<^perty.  Houston  v. 
Shear  (Tex.  Civ.  App.)  210  S.  W.  976,  48  Am. 
Bankr.  Rep.  402,  469.  The  composition  has 
no  more  effect  than  a  discharge  would  have 
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nnder  ihe  same  drcmnstonces.  Both  a  dis- 
charge and  a  composition  releases  the  bank- 
rupt from  all  bis  provable  debts,  except  tbose 
specified  In  section  17  (section  0601)  of  the 
act  A  discharge,  however,  Is  not  a  payment 
or  an  extlngnlshment  of  the  debts ;  It  la  sim- 
ply a  bar  to  all  futttre  legal  proceedings  for 
the  enforcement  of  the  debts  or  obligations 
dlacharged,  except  sncb  as  are  by  way  of  en- 
forcement of  a  lien  therefor,  not  Inself  In- 
valid. The -discharge  has  merely  destroyed 
the  remedy,  but  not  the  Indebtedness.  Zavelo 
V.  Reeves,  227  U.  S.  629,  S3  Sup.  Ct  866,  67 
L.  Ed,  676,  Ann.  Cas.  1914D,  664  ;  2  Reming- 
ton on  Bankruptcy,  2668,  2672.  A  valid  lien, 
created  on  the  property  of  the  bankrupt  more 
than  4  months  before  the  filing  of  the  petition 
in  bankruptcy,  is  not  affected  by  his  dis- 
charge. Evans  v.  Rounsaville,  IIS  Ga.  0S4, 
42  S.  E.  100.  8  Am.  Bankr.  Rep.  236.  The  dis- 
charge does  not  operate  to  cast  off  good  and 
valid  Uens,  given  or  acquired  for  the  debt, 
either  a  lien  by  contract  or  by  legal  proceed- 
ings, nor  to  prevent  their  enforcemait  It 
Is  purely  perstmal  to  the  bankrupt  I&vans 
v.,  SUalle,  88  Minn.  263,  92  N.  W.  951,  11 
Am.  Bankr.  Rep.  184 ;  Powers  Dry  Goods  Co. 
T.  Nelson,  10  N.  D.  580,  88  N.  W.  703,  68  L. 
R.  A.  770,  7  Am.  Bankr.  Rep.  510;  Paiton 
V.  Scott  66  Neb.  385,  92  N.  W.  611,  10  Am. 
Bankr.  Rep.  80.  Undoubtedly,  the  composi- 
tion released  Hammon  from  further  personal 
liability  to  pay  the  Judgment  obtained  against 
blm  In  the  action,  but  It  did  not  aflTect  the 
security  afforded  by  his  Uen.  Bassett  v. 
Thackara,  72  N.  J.  Law,  81,  eo  AtL  89, 16  Am. 
Bankr.  Rep.  780. 

Appellant  contends  that  the  judgment 
against  him  was  satisfied  by  the  composition; 
that  as  0x6  Bankruptcy  Act  makes  no  provi- 
sion concerning  the  existence  of  the  lien  of 
the  judgment  after  the  judgment  Itself  has 
been  discharged  by  compositiOD,  the  lien  was 
Itself  released  and  discharged  thereby  and 
ceased  to  exist  The  cases  already  cited  by 
na  refute  ttiat  contention.  A  discharge  Is 
not  a  payment  or  extinguishment  of  the  debt 
Only  the  remedy,  not  the  ludebtedness,  has 
been  destroyed— the  debt  can  no  longer  be 
enforced  as  a  personal  obligation.  Zavelo  v. 
Reeves,  supra.  Section  67c  (section  9651)  of 
the  Bankruptcy  Act  provides  the  condition 
under  which  a  lien,  created  by  or  obtained 
in  ai^  finilt  or  proceeding  In  law  or  equity 
begun  against  a  person  within  4  months  be- 
fore tbib  filing  of  a  petition  In  bankruptcy, 
by  or  against  such  person,  shall  be  dissolved 
by  the  adjudication  of  snch  person  to  be  a 
bankropL  SectUm  67f  of  the  act  ^vldes 
Out— 

"All  levies,  judgments,  attachments,  or  other 
lens,  obtained  tbrongh  legal  proceedings  against 
a  person  who  is  Insolvent  at  any  time  within 
four  months  prior  to  filing  of  a  petition  in  bank- 
ruptcy against  him,  shall  be  deemed  null  and 
wcid  hi  case  he  is  adjudged  a  bankrupt  and  the 
property  affected  by  the  levy,  judgment  attach- 


ment or  other  lien  shall  be  deemed  wholly  dis- 
charged and  released  frcnn  the  same,  and  shall 
pass  to  the  trustee  a«  a  part  of  the  estate  of 
the  bankrupt  unless  the  court"  shall  otherwise 

order. 

It  will  be  noted  that  these  provisiuis  apply 
only  to  Ueaa  obtained  within  foar  montha 
prior  to  the  filing  of  the  petlUw  in  bank- 
ruptcy, and  only  then.  In  the  event  that  an 
adjudication  la  bankruptcy  shall  result 
Nothing  In  the  act  to  which  our  attention 
has  been  called  makes  any  such  pitrrlslon  aa 
to  judgments  or  Uens  obtained  more  than 
four  months  prior  to  the  filing  of  the  peti- 
tion. To  the  contrary,  the  eonrcs  have  hdd 
that,  as  to  mdb  Um  another  rule  Is  appli- 
cable. 

Referring  to  section  67t  tiie  United  States 
Supreme  Court  has  said; 

"In  our  opinion  the  conclusion  to  be  drawn 
from  tills  language  Is  that  it  is  the  lien  created 
by  a  levy,  or  a  judgment  or  an  attachment  w 
otherwise,  that  is  Invalidated,  and  Hiat  where 
the  11^  is  obtained  more  than  4  months  prior 
to  ^ling  the  petition,  it  is  not  only  not  to  be 
deemed  to  be  null  and  void  on  adjudication,  but 
its  validly  is  recognised.  When  It  is  obtained 
witMn  4  months  the  property  is  discharged 
therefrom,  but  not  otherwise.  A  judgment  or 
decree  In  enforcement  of  an  otherwise  valid 
pre-existing  Hen  Is  not  the  judgment  dmouneed 
by  the  statute,  which  is  plainly  confined  to  judg- 
ments creating  Kens.  If  this  were  not  so  the 
date  of  the  acquisition  of  a  lien  by  attachment 
or  creditor's  bill  would  be  entirely  immaterial.'* 
HeteaU  v.  Barker,  187  U.  8.  166,  174,  23  Sup. 
Ct  67,  71  (47  L.  Ed.  122). 

See,  also.  In  re  SneU  (D.  O.)  125  Fed.  154; 
In  re  English  (D.C.)  122  Fed.  113;  Oil- 
fields Syndicate  v.  American  Improvement 
Co.,  256  Fed.  979,  In  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
California,  February  27,  1919. 

It  would  seem,  therefore,  that  the  lien  of 
plaintiff,  having  been  obtained  more  than 
four  months  prior  to  the  petition  in  bank- 
ruptcy filed  against  defendant  if  otherwise 
valid,  was  not  aCTected  by  ttie  composition 
reached  by  defendant  and  his  creditors  in  the 
bankruptcy  proceedings. 

That  the  Hen  attached  by  filing  the  tran- 
script of  Judgment  in  Santa  Barbara  county 
Is  not  open  to  dispute^  It  continued  .for  two 
years  from  and  after  the  date  of  filing  (Code 
Civ.  Proc.  {  674)  and  had  been  In  force  for 
over  11  months  when  tb»  petition  in  bank- 
ruptcy was  filed. 

Appellant  and  respondoit  have  devoted 
much  time  to  a  consideration  of  the  question 
whether  or  not  plaintiff  was  a  secured  cred- 
itor of  defendant.  Whether  plaintiff  Is  or  Is 
not  a  secured  creditor  would  not  in  our  opin- 
ion, alter  the  relation  of  the  parties  toward 
each  other  In  connection  with  plaintiff's  right, 
nnder  the  present  facts,  to  proceed  to  realize 
on  its  lien,  which  was  preserved  to  It  by  the 
composition.  No  authorities  have  been  cited 


Digitized  by 


Google 


CaL) 


KETZS  V.  NIM8 
(181  P.) 


696 


to  ns  holding  that  if  It  were  a  secured  cnA- 
Itor  it  would  be  compelled,  upon  compoEdtt(Hi, 
to  surrender  Its  security  to  defendant.  Sntix 
would  be  the  practical  reault  if  plaintiff  were 
not  now  allowed  to  enforce  Its  lien.  We  are 
not  here  dealing  with  the  right  of  a  secured 
creditor  to  stand  upon  his  right  to  a  certain 
portion  of  the  assets  of  the  estate  by  virtue 
d  some  security  upon  property  of  the  bank- 
rupt, but  with  the  right  of  a  Judgment  lienor 
to  enforce  his  lien,  acquired  by  legal  process, 
after  he  has  been  cut  off  from  an  further 
legal  proceedings  for  the  collection  of  his 
debt. 

When  counsel  for  the  appellant  admits  In 
his  brief  that  "there  is  also  no  doubt  that  if 
a  lien  Is  acquired  in  legal  proceedings  with- 
out the  4-month  period,  the  lien  Is  not  dls- 
charged  by  an  adjudication  of  and  a  dis- 
charge of  the  lien  debtor  in  bankruptcy,  there 
being  no  composition,"  he  concedes  the  re- 
spondent's case.  As  we  hare  before  pointed 
out,  the  effect  of  a  composition  and  a  dis- 
charge is  the  same. 

No  liens  were  acquired  by  plaintiff  In  the 
counties  of  Fresno,  Monterey,  or  Alameda, 
or  in  the  dty  and  county  of  San  Francisco ; 
the  transcript  of  the  Judgment  not  having 
been  recorded  in  either.  The  cause  is  re- 
manded to  the  lower  court,  with  instructions 
to  recall  and  quash  the  ^ecutlon  issued  to 
the  sheriffs  of  Fresno,  Monterey,  and  Ala- 
meda counties,  and  to  the  sheriff  of  the  dty 
and  county  of  San  Frandsco.  Otherwise  the 
order  of  the  lower  court  refusing  to  recall 
and  quash  Uie  caceciitl(m  la  affirmed. 


We  concur: 
OAN,  3. 


BICBABDS,  J.;  KBIBBI- 
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CDiBtrict  Court  of  Appeal.  Third  District.  Gal- 
Uomia.  Aug.  25,  1919.   On  Petition  for 
Befaearing,  Sept.  24, 1919.) 

1.  Appiax  and  ebboe  «s>960  —  Bamw  of 
nifDiNas  or  rAor. 

On  appeal,  In  determininc  whether  the  find- 
ings of  fact  of  the  trial  court  are  aupjurted, 
only  the  testimony  presented  by  the  prevailing 
party  need  be  owsidered,  and  any  adverse  show- 
log  made  by  the  other  party  may  be  disregarded. 

2.  FABTNBBSRIP  «S»14— "JOIffT  ADTXNTDBK" 
DISnnOUIBHBD. 

One  of  the  featnres  which  distlngui^es  a 
"partnership"  from  a  "Joint  adventure"  is  the 
element  of  principal  and  agent  whldi  inheres  in 
the  partnership  relation,  eadi  partner  embrac- 
ing the  character  both  of  prindpal  and  agent, 
tx^ig  the  former  when  be  acts  for  blmsdf  in 
the  partnertbip,  while  in  a  Joint  adventure  no 
one  of  flie  parties  can  bind  the  joint  adventure, 
[Bd.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Joint  Ad- 
venture ;  Partnership.] 


3.  JOIIfT  ADTEHTUU8  <S>4(1)  —  BiQHTB  BB- . 
TWKBH  imiBKBB. 

^e  resemblance  between  a  partnership  end 
a  joint  adventure  is  so  dose  that  the  rights  as 
between  adventurers  are  governed  practically  by 
the  same  rules  that  govern  partnerships. 

Joint  ADViNTUBEa  «»S(1)-'Biqht  or  ioem- 

BZB  TO  BUX  rOB  AOCODNTXNO. 
A  Joint  adventurer,  as  a  partner  In  a  part- 
nerabip  may  do.  may  sue  in  equity  fdr  an  ac- 
counting of  the  profits  flowing  from  the  Jdnt 
advnatnre,  even  where  ttie  adventure  has  been 
dosed  and  a  par^  thereto  la  entided  to  a  snm 
certain  as  his  share;  such  rightnot  being  pre- 
doded  by  his  ri^t  to  sue  at  law, 

6.  Joint  ADyxNxuBxs  «=35(i)— Rioht  ov  hxi^ 

BBB  to  BBING  AOTION  AT  LAW. 

One  party  In  a  Jdnt  adventure  nay  sue  the 
odier  at  law  im  a  Iweach  of  the  contract,  or  a 
share  of  the  profits  or  kssea,  «  contiibutioiL 
for  advances  made  in  excess  of  Us  share^  as 
where  the  adventure  has  been  dosed  and  a  party 
thereto  is  entitled  to  B  mm  certain  as  his  share 
of  the  adventure. 

6.  Joint  adybntubbs  «»5C!>— Bbubt  gbant- 

BDVH01T0H  rauOnTG   ACUOXD  7ABTNB^ 
BHXPs 

In  an  action  by  Joint  adventurer  for  an  ao 
connting  and  terminatifm  of  the  rdatlon,  a  de- 
cree adjudging  an  accounting  and  termination 
of  the  relation  will  be  sustained,  where  the 
facts  pleaded  and  the  evidence  warrant  the  de- 
cree, although  the  complaint  alleiad  that  tlM 
relation  was  a  partnershipw 

7.  PABTHBBSniF  *=»286— BJWBOT  OT  OONTBAOT 

WrrH  THIBD  PABTT. 

Where  a  partnership  agreement  was  entered 
Into,  and  a  third  party,  with  the  consent  of  both 
parties  to  the  partnership  agreement,  was  giv- 
en a  one-sixth  interest  in  tiie  partnership  by  each 
of  audi  parties,  the  purpose  ci  Hia  partneiship 
not  bdng  dianged,  tbe  taking  ct  sodi  third  pei^ 
son  into  Uie  partnership  did  not  constitnte  the 
msklng  of  such  an  agreement  as  would  t^erate 
to  supersede  and  abr<^te  the  original  agreement 
Iwtween  .the  original  members,  although  tBa 
terms  were  more  definitely  spedfled. 

On  Petition  for  Rehearing. 

8.  Appkal  and  ebeob  «s9832(1)— OvBsaieHX 

COBBEOTED  WITHOUT  BEHXABINO. 

A  rehearing  need  not  be  granted  because  the 
District  Court  of  Appeal  by  oversight  failed  to 
consider  the  question  of  interest  allowed  in  a 
Judgment,  and  such  matter  may  be  eonddered 
and  disposed  of  <»  an  appUcatim  for  rdiearlng 
without  ordering  a  rehearing. 

9.  Joint  adventobxb  ^»9(1>— In  aooount- 
ma  inteeest  allowed  on  PXAiNnrr's 

8HABE. 

In  an  action  by  a  member  of  a  Joint  adven- 
ture for  an  accounting,  court  did  not  err  in 
allowing  interest  on  &e  share  that  plaintifl 
was  entitled  to  on  defendant's  sale  of  a  royalty 
contract  bdonging  to  the  adventure,  although 
the  defendant  maintained  that  there  was  no 
Joint  adventure  and  that  plaintiff  had  no  Inter- 
eat  whatever,  and  plaintiff  maintained  that  be 
had  a  half  interest,  and  it  appeared  from  llic 
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vtifenoe  that  h*  wu  only  entitled  to  a  tiiifd  In- 
terest; matter  of  aniTlng  at  tiie  amonat  after 
determlniaf  plalntifTe  Intereit  being  ft  matter 

of  limple  compatfltion. 

10.  JUDOMKNT  'g=>260— COWTBAOT  8UXD  OH  IH 
CONFOBMITT  TO  PLEIAD  IK  Q. 

In  an  action  by  a  Joint  adraitnrer  for  an 
accounting,  wbere  plaintiff  aned  on  an  alleged 
partnerahlp  agreement  between  him  and  the  de- 
fendant (or  (me-balf  tbm  profits,  fact  that  the 
evidence  showed  tbat  after  plaintiff  and  de- 
fendant had  entered  Into  the  agreement,  they 
took  in  a  third  member  and  each  gave  him  a 
one«izth  interest,  and  that  defendant  had  pur- 
d^ased  the  interest  of  the  third  partr,  who 
therenpon  ceased  to  be  a  member  of  the  part- 
nerahip,  a  Judgment  in  faror  of  plaintiff  for  one* 
third  of  the  proflti  of  the  jrant  adTenture  was 
not  based  upon  a  contract  other  than  that  al- 
lele in  the  complaint ;  the  plaintiff  being  un- 
der the  impreesioD  that  the  third  partr  had 
dropped  out  of  the  adTentnre  and  abandtmed  his 
rights  rather  than  to  furnish  money  required, 
being  Ignorant  of  the  transfer  o(  ancih  tUcd  par- 
ty's share  to  defendant. 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  George  F.  Buck,  Judge. 

Action  by  A.  V.  Keyea  against  F.  B.  Ntma. 
From  Jud^ent  for  plalntUf,  defendant  ap- 
peals. Affirmed. 

Clar7  ft  Louttl^  of  Stockton,  fbr  ai^ellant. 
Lafayette  J.  Smallpage  and  Scott  Bex,  both 
at  Stockton,  tm  respondent 

HART,  J.  The  action  wai  bnmgfat  to  M- 
care  die  dbMOlutlon  an  alleged  partnei^ 
ship. between  tbe  parties  and  fot  an  account- 
ing. A  trial  was  bad  before  tbe  ooort  sitting 
wlfbout  a  jniy,  and  Judgment  was  entered 
dlasolrins  tlw  partnership  and  awarding 
idaintUF  damages  with  interest  and  costs, 
amounting  in  tbe  aggr^te  to  $6,900:  The 
appeal  Is  by  defendant  from  said  Jodgmmt. 
Appellant  amtoids  that  tbe  evidence  is  In- 
BofOcfait  to  support  eereral  of  the  findings 
of  tbe  court,  tbe  first  finding  attacked  being 
numbered  1,  which  stated  that  the  parties 
hereto  "formed  a  partnership." 

The  finding  that  tlie  relation  existing  be- 
tween tbe  parties  was  that  of  a  partnerdiip 
was  based  upon  a  written  instrument  Quxe- 
Inafter  to  be  called  tbe  "Eeyes-Nlms  con- 
tract) which  is  in  tlie  following  language: 

"Stockton,  CaL,  September  26,  1916. 
"It  is  hereby  agreed  between  F.  B.  Mlms  of 
Stockton,  OalUomla,  and  A.  V.  Keyes  of  Stock- 
ton, Oslifcwnia,  that  all  dealings  and  contracts 
entered  into  witii  the  Samson  Sieve-Grip  Trac- 
tor Company  of  Stockton,  California,  after  the 
27th  day  ot  September,  1016,  that  each  shall 
have  an  «iaal  interest,  that  is,  share  and  share 
aUke.  F.  B.  Nhns. 

"A.  V.  Keyea." 

It  is  argued  by  appellant  that  the  above 
^ewent  did  not  contain  the  essential  ele- 
moics  of  a  partnership  agreement,  and  that 


the  partiefl,  at  flu  time  of  the  signing  there- 
to did  not  Intend  to  become  partners.  It  is 
also  contended  by  appellant  tiiat  tbe  said 
Keyes^ims  contract  was  never  acted  upon  so 
as  to  "laundi"  a  partnership.  The  above 
propositions  will  be  cfmsldered  in  Oi^  order. 

Tbe  consideration  of  the  points  thus  relied 
upon  by  appellant  will  be  clarified  by  first 
presenting  a  brief  atatement  of  the  facts  lead- 
ing up  to  the  oecutlon  of  the  aald-  Instm- 
ment  and  of  tbe  snbsequatt  desjings  between 
the  parties. 

The  plaintiff  testified  that  he  bad  been  en- 
gaged for  about  ten  years  In  the  imshoess  ot 
seUlng  Inrertment  secnrltles.  and  that,  in 
1916,  be  secured  a  contract  from  tbe  Samseni 
Sieve-Grip  Tractor  Company  O^reinafter 
called  tlie  Samson  Oompany)  under  the  terms 
of  which  he  was  to  endeavor  to  sell  $150,000 
worth  ct  tbe  capital  stock  of  tbe  company 
on  a  10  per  cent  oonmilsslon  basis.  On  Sep- 
tember 2Qk  lOie;  plaintiff  presented  to  defend- 
ant a  "form**  letter  of  Introdnctian  firom  J. 
M.  Entyer,  president  of  tbe  Samson  Com- 
pany, and  ende^Twed  to  Interest  def^dant 
in  Oie  pnrdiaae  of  stodL  PlalntUf  had  pre- 
viously suggested  to  Mr.  Kroyer  tba  advlsa- 
biU^  of  establidiing  a  manufacturing  plant 
in  the  Middle  West  In  tbe  cooxse  (tf  Qie  con- 
versation wltb  defudant,  plaintiff  mentioned 
the  matter  of  building  a  factory  In  tbe  Mid- 
dle West  Defendant  said  that  he  bad  Just 
returned  from  Mlcblgsn  and  Qiat  he  bad  a 
friend  ttiere  who  was  desirous  of  enterii^ 
Into  a  ocmtract  for  the  agency  of  some  trac- 
tor company,    PlaintifF  testified: 

"I  told  Mr.  Nhns  at  this  time,  'Mr.  Nimg,  I 
feel  that  I  can  get  -a  contract  from  the  Samson 
Oompany  if  I  had  some  man  with  me  who  was 
financially  responsible,'  that  I  knew  that  the 
Samson  Company  would  not  give  me  a  contract 
because  I  did  not  have  the  means  to  carry  out 
the  idea  that  I  had,  and  asked  iim  if  he  was, 
*  *  *  and  he  said  that  he  was,  that  he  would 
go  as  strong  as  f^O.OOO," 

Plaintiff  said  that  defendant  requested  him 
to  take  the  matter  up  with  the  Samson  peo- 
ple, which  he  did,  wltb  the  result  that  on 
S^tember  26,  1916,  the  Samson  Company 
addressed  to  plaintiff  a  letter  in  which  it 
was  stated  that  at  a  directors'  meeting  It 
was  decided  to  enter  Into  such  an  agreement 
If  satisfactory  arrangements  could  be  made. 
The  letter  also  made  tentative  proposals  tor 
the  execution  of  a  contract  Plaintiff  Imme- 
diately submitted  this  letter  to  defendant  Its 
terms  were  discussed,  and  defendant  sug- 
gested that  plaintiff  write  a  counter  proposal, 
whldb  he  did.  During  this  cooversattora, 
plaintiff  said: 

"Blr.  Nims,  would  yon  mind  dgning  some 
kind  of  a  simple  agreement  that  in  case  aziy- 
thlng  happened  to  ns,  yon  having  the  contract  in 
yonr  name  as  we  have  discussed  it,  I  will  havs 
B(»nethlng  to  show  that  I  have  an  interest  tiiere- 
inr 
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Defendant  replied:  '^rtalnly.*'  Plaintiff 
prepared  tbe  Eeyea-Nbns  contract  and  It  was 
^gned  by  defendant  The  witness  testified 
Qiat  in  several  conrersatlons  be  bad  with 
defendant  they  had  talked  generally  about 
how  tbe  matter  should  be  financed.  He  tee- 
tifled: 

"I  steted  to  Mr.  Nlma  that  I  didn't  haTS  mon- 
ey enoagb  at  tbat  time  hardly  to  par  the  ex> 
penses  incurred  In  the  sale  of  this  stock,  and 
that  I  woold  have  to  wait  before  I  could  pat  in 
any  moaej  until  such  time  as  I  had  sold  that 
stock  and  derived  the  commlsaions  therefrom." 

Plaintiff  showed  defendant  a  copy  of  his 
commission  contract  with  the  Samson  Com- 
pany, and  witness  stated  that  defendant  said: 

"That  he  was  willing  to  finance  me  tmta  such 
time  as  I  got  in  returns  from  the  sale  <rf  this 
■toek.** 

A  coDtract  between  the  Samson  Company 
and  defendant  was  drawn  up,  and  plaintiff 
said  he  had  four  or  five  Interviews  with  de- 
foidant  in  whlcJi  Its  terms  were  discussed  by 
tbem.  The  contract  was  execated  on  October 
23,  1916.  By  Its  terms  defendant  was  glv^ 
tbe  right  to  erect  one  or  more  plants  and  to 
sell  tractors  In  certain  designated  territory 
in  tbe  United  States  and  Canada.  Certain 
payments  by  defendant  to  the  company  were 
specified,  the  first  b^ng  |2,S00  to  be  pidd  np- 
<m  the  signing  of  tbe  contract. 

Plaintiff  testified  that,  abont  tbe  IStb  of 
October.  1916,  defendant  said  to  him  that  he 
<defendant)  had  a  friend,  of  the  name  of  Mr. 
Clarke,  whom  he  bad  taken  the  liberty  to 
Invite  into  tbe  proposition.  Two  or  three 
days  later  a  meeting  was  beld  at  the  Hotel 
Stockton  at  which  were  present  plaintiff,  de- 
fendant, and  O.  D.  Clarke.  As  to  what  then 
occurred  plaintiff  testified: 

"There  was  a  general  discussion  regarding  dif- 
ferent methods  that  we  should  finance  this  com- 
pany in  the  Middle  West,  and  Mr.  Nims  told 
Mr.  Clarke,  in  so  many  words,  that  I  would  re- 
ceive from  the  sale  of  the  stock  of  the  Qamson 
ConuMny  something  over  910,000;  *  *  *  I 
had  a  10  per  cent,  contract  to  sdl  fl60,000 
worth  of  stock.  I  replied  that  was  true,  and 
followed  that  up  by  stating  that  I  would  be 
perfectly  willing,  when  that  stock  was  sold  and 
I  would  recdve  my  money  from  it,  to  put  in 
any  amount  that  would  be  agreed  upon  by  as 
geotlemeu  at  a  later  date,  five  or  ten  thousand 
dollars.  *  •  •  Mr.  Nims  stated  to  Mr.  Clarke 
that  he  had  to  tske  care  ot  me  until  such  time 
as  I  sold  the  stod^  •  •  •  Ur.  Clarke  sug- 
gested that  he  would  come  in  wiUi  us  and  put 
np  his  third  and  send  a  check  in  a  few  days. 
Mr.  Nims  said,  "Well,  boys,  I  am  going  through 
with  It  anyway.'  Mr.  Clarke  says,  'Be  assured 
in  a  few  days  I  am  going  to  come  in.'  *  *  * 
]i>nring  this  conversation  no  mention  was  made 
of  the  contract  between  Mr.  Nims  and  myself." 

It  further  appears,  and  the  court  found, 
that  on  or  abont  October  17,  1916.  and  prior 
to  the  obtaining  of  tbe  royalty  contract  from 
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the  Samson  SlevMSrtp  Tractor  Company,  tlie 
plaintiff  and  defendant,  by  mntnal  consent, 
both  offered  to  O.  (D.  Clarke  one-slxtb  of  their 
respective  Interests,  that  said  Clarke  accept- 
ed said  offer,  and  tbat  thereupon  the  interests 
of  said  partnership  and  Its  assets  of  said 
Clarke^  plaintiff  and  defendant  were  equal, 
each  aoqoirlng  a  one- third  thereof;  "that, 
during  tbe  month  of  January,  1917.  defend- 
ant, without  the  kno^edge  or  consent  of 
plaintiff,  agreed  to  return  to  said  Clarke  all 
moneys  which  he  had  theretofore  advanced 
towards  tbe  aforesaid  partnership  budneas, 
and  In  return  therefor  the  said  Clarke  agreed 
without  the  knowledge  or  consent  of  plain- 
tiff to  assign  to  defendant  bis  one-third  in- 
terest in  and  to  said  partoersbip  and  Its 
assets;"  that  during  tbe  month  of  April,  1917, 
the  said  agreement  between  said  Clarke  and 
the  defendant  was  consummated  In  accord- 
ance with  the  terms  thereof ;  and  that  there* 
upon  the  said  Clarke  ceased  to  have  any  In- 
terest In  said  partnership  or  its  assets. 

On  or  about  April  8,  1917,  defendant  sold 
to  tbe  Samson  Company  bis  royalty  contract 
with  the  company  and  received  the  sum  at 
922.000.  When  plaintiff  learned  of  this  f&ct, 
he  asked  defendant  what  be  was  "to  get  out 
of  It,"  to  which  defendant  replied,  "Yon  d<n*t 
get  a  thing." 

Upon  an  accounting,  subsequent  to  the 
trial,  It  was  stipulated  tbat  defendant  re- 
ceived 922,500;  he  was  credited  with  ^,500, 
tbe  payment  made  by  him  on  account  of  the 
contract,  and  9S74.20,  disbursements  made  by 
blm,  leaving  net  proceeds  in  his  hands  of  910,- 
420.80.  Plaintiff  waived  all  claims  for  ex- 
penses and  disbursements  made  by  blm,  and 
the  Judgment  in  hla  favor  was  for  one-third 
of  said  $19,420.80. 

It  is  proper  to  say  and  briefly  to  show  here- 
in that  the  defendant's  version  of  the  trans- 
action between  him  and  the  plaintiff  was,  in 
material  particulars,  wholly  at  variance  with 
that  of  tbe  latter.  The  defendant  testified : 
That,  at  the  time  of  the  conference  at  the 
Hotel  Stockton,  it  was  understood  that  be 
and  plaintiff  owned  tbe  contract  jointly.  "I 
guess,"  be  continued,  '*there  is  no'  question 
as  to  Mr.  Keyes  being  a  partoer  up  to  that 
time.  Mr.  Clarke  understood  it  so;  so  did  L" 
Referring  to  conversations  leading  np  to  the 
execution  of  the  Keyes-Nlms  contract,  wit- 
ness said  plaintiff  told  him  "that  he  bad  a 
contract  with  the  Samson  Company  by  wblcih 
be  would  make  $15,000,  and,  outside  of  a 
thousand  he  wanted  to  pay  on  bis  hons^  be 
could  put  tbe  entire  balance  into  the  busi- 
ness"; that  as  the  expenses  accrued  each  was 
to  put  In  bis  share  of  the  money.  The  wit- 
ness said  that  he  told  plaintiff  that  Mr. 
Clarke  was  desirotu  of  coming  into  the  busi- 
ness ;  that  plaintiff  consented  to  Clarke  com- 
ing in  and  "said  we  wonld  divide  It  three 
ways,  that  we  would  each  put  np  9833.38, 
which  would  have  to  be  [wld  to  the  Samson 
Oonipany  witbln  two  or  three  dajn."  Am 
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to  tHe  mMtlng  at  tbe  Hotel  Stcx^ttm,  wUcH 
defendant  said  was  on  October  ITth,  be  tea- 
tlfled: 

"It  was  discussed  that  we  would  raise  a  fond 
of  either  five  or  ten  thousand  dollars  each  as  a 
nudeus  upon  which  to  start  our  new  plant  Mr. 
Clarke  aald.  Dir.  Keyea,  are  jon  ready  to  put 
«p  this  money  r  Mr.  Keyes  says,  'Yea,  I  will 
put  np  my  money  ti^t  off,  right  away.'  *  *  * 
I  aaid,  'Whetlier  dther  Mie  U  yon  go  in  or  not, 
I  have  decided  I  am  going  to  take  on  this  con- 
tract.' Mr.  Clarke  aaid,  'Any  one  who  doesn't 
put  np  hia  mmey  doesn't  get  In.'  Mr.  Keyes 
■aid  that  wai  agreeable  to  him.  He  sanctioned 
that;" 

Clarke  and  defendant  each  paid  (1,260  of 
the  first  payment  of  (2,600  to  tbe  Samson 
Otnopany. 

O.  D.  Clarke  testlfled,  regarding  the  meet- 
ing at  the  Hotel  Stocktmt,  as  foUowa: 

'*We  discussed  the  financing  of  the  contract 
with  Samson  Company,  I  said :  'Boys,  I 
am  going  to  pay  this  money  anyhow ;  I  am  go- 
ing to  take  care  of  the  contract.'  And  we  each 
af^eed  to  pay  our  share  at  once ;  that  Is  to  sa?, 
I  agreed  and  Mr.  Keyes  agreed.  I  said,  'I  will 
take  one-third  of  It.'  Mr.  Keyes  said  he  would 
pay  one-third  of  it  The  matter  of  failure  to 
pay  was  brooght  np,  and  I  said,  'Who  falls 
drops  out'   Mr.  Keyes  said,  -'That  is  O.  K.'  "  ' 

The  witness  said  that  defendant  did  not 
■ay  at  the  meeting  that  be  would  carry  plain- 
tiff for  his  share  of  the  money  that  was  to  be 
paid  upon  tbe  Samson  Company  contract 

[13  But,  In  determining  whether  the  find- 
ings of  tbe  court  are  supported,  we  are  re* 
quired  only  to  look  to  the  testimony  pre- 
sented by  tbe  plaintiff,  and,  if  sufflclent,  we 
may  dlsiesard,  in  auch  consideration,  any  ad- 
Teraa  ahowlng  made  by  tbe  defendant  It 
cannot  be  doubted  that  tbe  teetlmony  <a  tbe 
plaindfl  amply  ' aupporta  all  the  vital  flnd- 
inga  made  by  the  trial  court;  hoice,  tbe  fol- 
lowing must  be  T^^aided  and  aco^ted  aa 
Oa  established  facts  of  the  case:  Tbat  the 
Eeyea-Nima  agreement^  as  girai  above,  was 
made  and  entered  into  by  and  between  tbe 
plaintiff  and  the  defendant;  that  the  in- 
tention oC  the  parties,  as  eqkressed  or  con- 
templated by  said  agreement,  was,  accord- 
ing to  an  admisrion  by  tlie  defendant,  to  en- 
ter lnt«  copartnership  witb  respect  to  all 
dealings  and  contracts  which  they  might 
bave  or  enter  into  with  the  Sanwon  Siere- 
Ortp  Tractor  Company,  and  tbat  they  w«e 
eadi  to  liave  an  equal  interest  In  audi  deal- 
ings and  contTacts;  that,  after  tlie  said 
agreement  had  been  made,  one  Clarke  was 
invited  to  enter  as  a  third  party  into  the 
agreement,  and  upon  the  consent  of  the 
plaintiff  as  well  as  that  of  the  defendant  did 
Join  the  two  latter  In  the  proposed  arrai^e- 
ment  as  a  party  thereto;  that  Clarke  and 
^e  defendant  advanced  their  respective  pro- 
portions of  the  aggregate  amount  of  money 
required  to  carry  out  the  agreement;  and 


that  tbe  defendant  agreed  to  advance  the 
plalnUfPs  part  thereof  upon  the  agreement 
and  understanding  tbat  the  plaintiff,  upon 
receiving  certain  moneys  he  had  in  prospect, 
would  repay  the  defendant  the  money  so  ad- 
vanced for  plaintiff. 

The  theory  of  the  respondent,  and  the  com- 
plaint proceeds  upon  that  theory,  is  that  the 
relation  between  the  plaintiff  and  the  de- 
fendant aa  produced  by  the  agreement  wa» 
that  of  a  partnership;  and  the  court  below 
BO  decided.  Counsel  further  contends,  how- 
ever, that  If,  strictly,  the  relation  so  pro- 
duced was  not  that  of  a  partnership,  it  ceiv 
talnly  was  that  of  a  Joint  adventure, 

{2]  It  is  (^Tlous  that  the  agreement,  as 
orlgWlly  formed,  contemplated  that  there 
should  be  a  division  between  the  plaintiff 
and  the  defendant  of  the  profits  derived  from 
the  business  or  enterprise  In  which  they 
agreed  to  Jointly  engage,  and  to  this  extent 
the  relation  created  between  them  by  the 
agreement  bears  the  earmarks  of  a  partner- 
ship, which,  aa  defined  by  our  Code,  is  "the 
aasociatifm  of  two  or  more  persons,  for  the 
purpose  of  carrying  on  business  together,  and 
dividing  Its  profits  between  them."  Civ. 
Code.  I  2305.  On  the  other  hand,  the  agree- 
ment related  to  a  aingle  transaction,  viz., 
the  procurement  of  a  contract  from  the  Sam- 
ami  Company  whereby  the  plaintiff  and  de- 
fendant would  be  p^nitted  and  authorized 
to  erect  one  m  more  plants  and  to  sell  said 
company's  tractors  in  certain  designated  ter- 
ritory in  tbe  milted  States  and  Canada; 
plaintiff  and  the  defendant,  aa  seen,  to  share 
equally  in  said  contract  and  the  profits  ac- 
cruing tlierefrtHn.  It  is  said  by  the  aatborl- 
tlee  that  one  of  the  dlstlncttons  dlffenmtiat- 
ing  a  partnership  from  a  Joint  adventure  Ilea 
In  tjbe  fact  that,  while  a  partnership  la  or- 
dinarily f wmed  fw  the  transadilon  of  a  gen- 
eral  business  of  a  particular  kind,  a  ietnt 
adventure  reUiteB  to  a  single  transactioii,  al- 
thon^  the  latter  may  comprehend  a  bmd- 
nesB  to  be  cmtinued  for  a  period  of  years. 
It  Is  also  said  tbat  another  feature  distin- 
guishing a  partnership  from  a  Joint  advoi- 
ture  Is  tbe  tect  that  a  corporation  incapabl* 
of  becoming  a  partner  may  bind  itself  by 
contract  for  a  Joint  adventure^  the  parpoaea 
ot  which  are  within  those  of  tbe  cnrporation. 
23  Cyc  p.  453.  There  are  other  features 
which  differentiate  the  two  relaUona,  among 
which  may  be  mentioned  the  element  of  prin- 
cipal and  agent  which  Inheres  In  tbe  part- 
nership relation,  each  partner  embracing  the 
character  both  of  a  principal  and  agent,  be- 
ing the  former  when  he  acts  for  himself  In 
the  partnership.  Story  on  Partnership,  |  1 ; 
Jackson  v.  Hooper,  76  N.  J.  Eq.  1S5.  74  Atl. 
130,  135.  In  a  Joint  adventure,  no  one  of 
tbe  parties  thereto  can  bind  the  Joint  ad- 
venture. 

[3-6]  But  there  is  a  considerable  amount 
of  law  upon  this  subject,  the  discussion  of 
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whlcb  liere  may  wen  be  r^rded  as  aca- 
demic, since  It  Is  a  matter  of  absolutely  no 
oonseQuence,  so  far  aa  tbe  decision  of  this 
case  Is  concerned,  whether  the  relation 
created  betweoi  the  parties  to  tbla  action 
Is  tbat  of  a  partnership  or  a  Joint  adrentore, 
or  a  limited  partnership,  wbidt  ve  are  in- 
clined to  beliere  It  to  be;  for  it  ia  held  by 
the  cases  that  the  resemblance  between  a 
partaersblp  and  a  joint  adventure  la  so  close 
tbat  the  rights  as  between  adTentorers  are 
governed  practically  by  the  same  mlea  tbat 
govern  partnerships.  16  BuL  Case  Law,  p. 
600.  Accordingly,  a  joint  adTentarer,  aa  a 
partner  In  a  partnership  may  do,  may  sne 
In  equity  f<xe  an  accounting  of  the  profits 
flowing  from  the  joint  adventnre.  It  Is  true 
tbat  <me  party  In  a  Joint  adventure  may  sue 
the  other  at  law  for  a  breach  of  tbe  contract 
or  a  share  of  the  profits  or  losses  or  a  con- 
tribution for  advances  made  in  excess  of  his 
share,  as  where  the  adventure  has  been 
dosed  and  a  party  thereto  la  entitled  to  a 
sum  certain  as  bis  share  of  the  adventure; 
but  the  right  thus  to  sue  at  law  does  not 
preclude  a  suit  in  equity  tm  an  acconnttng. 
Bui.  Case  Uiw.  p.  607. 

[•]  ThB  cnnplalnt  bere  proceeds,  as  we 
have  stated,  upon  tbe  theory  tbat  the  agree- 
ment between  tbe  parties  involved  the  es- 
tabllBibmesit  ot  a  partnership  rdatlon,  and 
the  court's  decUdon  was  according  to  that 
theray,  the  Intwlocutory  judgment  decree- 
ing a  dlKtAutlon  oC  "said  inrtnertiilp"  tbat 
plalntlflt  is  entitled  to  («e-tblrd  ct  tbe  net 
profits  realized  from  "said  partnership  busl- 
nesB,**  and  that  plftlntlff  bave  an  acconnttog 
of  said  '^rtnershtp  tmstnesa"  to  determine 
tbe  amount  of  said  net  profit^  etc.  <3on- 
cedlng  tbat  It  Is  difficult  to  determine  -with 
accuracy  fnnn  tbe  pleaded  facts  and  the 
erldence,  or  tbe  agreemoit  ItseU;  wfaetlier 
the  relatltm  created  1^  said  ure«nent  was 
a  partnership  or  a  Joint  adventure  rdatUm. 
BtlU  It  Is,  of  course,  plain,  that  dther  one  or 
the  other  of  those  relations  Is  Oius  disclosed, 
and,  since  the  enforcement  of  the  rights  of 
OiB  parties  may  be  accomplished  by  or 
through  the  agency  ct  remedies  aH>llcable 
and  pertiaoit  alike  to  both  relations,  it  Is, 
as  above  suggested,  a  matter  of  no  couse- 
qoence  bere  whether  the  relation  between  tbe 
parties  be  that  of  a  partnership  or  tbat  of 
a  Jcdnt  adventure.  An  accounting  and  a 
termination  of  the  relation  in  either  case 
may  be  had  In  a  proceeding  appropriate  to 
such  relief  in  a  court  of  equity  (Jackson  v. 
Hooper,  supra),  and  therefore,  if  we  assume 
tliat  the  relation  between  the  parties  was 
that  of  a  Joint  adventure  rather  than  that 
of  a  partnership,  tbe  decree  herein  comes  as 
dearly  within  the  Issues  made  by  the  plead- 
ings as  though  the  complaint  had  spedflcally 
alleged  tbat  the  agreement  was  a  jolot  ad- 
venture. It  follows  tbat,  whether  the  rela- 
tion between  the  parties  was  that  of  a  part- 
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nership  or  that  of  a  j<Aat  adventure,  tbe  evi- 
dence, is,  upon  Its  f&ce,  sufficient  to  have 
warranted  the  court  below  in  finding  and  ad- 
Judging,  as  it  did  find  and  adjudge,  that  the 
plaintMT  was  entitled  to  one-third  of  the 
profits  realized  from  the  joint  enterprise 
which  was  the  subject  of  the  agreement  be- 
tweoi  him  and  tbe  defendant  and  to  an  ac- 
counting for  the  purpose  of  determining  the 
extent  or  amount  of  such  profits. 

The  second  point  made  by  the  appellant 
is  tbat  the  original  partnership.  If  such  It 
was,  whereby  the  plalntUT  and  tbe  defendant 
associated  themselves  together  for  the  pur- 
pose of  securing  the  contract  referred  to 
in  their  written  agreement,  was  never 
"launched"— that  Is,  the  partnership  as  then 
formed  at  no  time  proceeded  to  or  did  carry 
out  the  purposes  for  which  it  was  organized. 

The  position  of  appellant  with  respect  to 
that  proposition  may  perhaps  the  better  be 
stated  in  Oie  language -itf  his  brief,  tIe.: 

'*In  tiie  case  at  bar,  tihe  tenns  of  the  two  con- 
tracts were  Inconsistent.  There  were  two  par- 
ties to  &e  Eeyes-Nima  agreonent.  There  were 
three  parties  to  tbe  Clarice  agreement.  Nothing 
was  said  In  the  Keyea-Niros  agreement  ss  to 
what  amount  of  money  each  of  the  parties  was 
to  advance,  or  when.  A  condition  precedent  to 
obtaining  an  interest  In  the  Clarke  agreement 
was  tbe  payment  of  (833.33  forthwith  by  each 
party  who  desired  to  'come  in.*  Everything  done 
by  appdlantln  protecting  the  Samson  contract, 
and  aubseqaentty  disposing  of  said  contract,  was 
In  porsuanee  of  the  Clarke  agreement.  After 
^vlng  Keyes  a  reasonable  time  within  which  to 
advance  bi«  1838.33,  as  stipulated  in  the  Claike 
agreement,  he  no  longer  considered  that  Keyea 
had  an  interest  in  the  project.  If  Keyes  had  in- 
tended to  rel;  on  the  original  Seyes-Nims  agree- 
ment, be  should  have  declined  to  accept  the 
three-cornered  proposition  made  at  the  confer- 
ence at  the  Hotel  Stockton  on  October  17, 

me."  ■ 

This  position  Involves  an  attack  upon  tbe 
findings  that  the  interests  of  plalntUf  and 
defendant  fat  '^di  partnership,  as  original- 
ly formed,**  were  equal,  each  being  entitled 
to  tbree-slxths  Interest,  and  that  on  or  about 
October  17,  1016,  and  prior  to  tbe  procure- 
ment of  the  royalty  contract  from  the  Sam- 
son Company,  *^laintlfr  and  defendant,  by 
mutual  consent,  both  offered  to  C.  D.  Clarke 
one-sixth  of  their  respective  interests'*;  tbat 
Clarke  accepted  said  offer;  and  that  there- 
upon each  of  the  parties  to  the  agreement, 
plaintiff,  defendant,  and  Clarke,  owned  a 
one-third  Interest  "in  said  partnershli)"  and 
Its  assets.  It  also  involves  the  question 
whether  there  Is  a  variance  between  the 
plaintiff's  pleading  and  the  proof;  that  Is 
to  say,  whether  the  agreement  declared  upon 
by  plaintiff  is  the  agreement  proved. 

It  Is  argued  that,  when  Clarke  was  ad- 
mitted Into  tbe  partnership  or  association, 
upon  tbe  terms  then  agreed  upon,  viz.  that 
ea(^  should  contribute  an  equ^  amount  to 
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finance  the  concern,  an  entirely  new  contract 
was  made  wblcb  supergednl  and  abrogated 
the  orlslnal  agreement  between  plaintiff  and 
defendant :  tbat,  Keyes  haring  tailed  to  pay 
his  proportion  of  ttK  amount  which  it  was 
then  agreed  would  be  naceaaary  to  cony  out 
the  purpose  of  the  asBOdatioa,  be  forfeited 
whatever  rights  he  might  have  acquired  In 
the  new  arrangement  or  i^n^menL 

As  has  been  shown,  the  i^ulntlfl  testified 
and  the  court  fonnd  that  wh^  the  agree- 
ment between  him  and  the  defendant  was  en- 
tered Into  it  was  agreed  tbat  he  was  to  share 
equally  In  the  profits  and  that  the  defend- 
ant promised  and  agreed  to  advance  for 
plaintiff  his  share  of  the  expenses  of  the 
venture  or  partnership  and  also  any  other 
sums  of  money  which  might  become  due 
fr«n  plaintiff  to  the  partnership^  "until  snch 
time  as  plaintiff  would  be  flnandall;  able  to 
reimburse  defendant  for  such  advances." 
The  plaintiff  testlfl^,  as  seen,  that  snch  was 
also  the  understanding  and  agreement  be- 
tween him  and  defendant  at  the  time  Clarke 
was  bronght  Into  the  arrangement  or  agree- 
•uent 

[7]  It  la  clear  that,  so  far  as  plaintiff's 
right  to  a  share  of  the  profits  realized  from 
the  enterprise  is  concerned,  it  is  immaterial 
whether  It  be  true  or  not  that  the  drcnm- 
stance  of  admitting  Clarke  into  the  associa- 
tion or  partnership  worked  a  new  agreement 
which  superseded  and  abrogated  the  original 
agreement  between  Keyes  and  Nlma.  The 
original  agreement  by  Nlms  that  be  would 
advance  whatever  sums  of  money  that  might 
become  due  to  the  partnntdilp  from  Keyes 
was  reaffirmed  by  him  at  the  time  Clarke 
entered  into  the  agreement  as  a  party  there- 
to. Moreover,  Clarke  was  admitted  into  the 
partnership.  If  such  It  was,  upon  the  consent 
and  agreement  of  the  plaintiff  as  well  as 
that  of  the  defendent;  hence,  If  It  was  a 
new  agreement,  it  was  one  which  was  made 
by  all  tbe  parties,  including  the  plaintiff. 
But,  if  the  effect  of  the  original  agreement 
was  to  create  a  partnership  relation  between 
Keyes  and  Nlms,  as  we  believe  It  was,  the 
fact  of  the  taking  of  Clarke  into  such  part- 
nershU>  did  not  constitute  the  making  of 
such  an  agreement  as  would  operate  to  su- 
persede and  abrogate  the  original  agreement 
between  Keyes  and  Mima.  The  situation, 
upon  Clarke  entering  the  partamhip,  was 
simply  this:  Tbat  Keyea  and  Nlma  bad  en- 
tered Into  an  agreement  of  partnerahlp  for 
carrying  oa  a  certain  designated  bualneas, 
and,  before  carrying  out  the  parpose  of  the 
agreement,  took  Into  the  partnerahlp,  al< 
ready  ao  established  and  formed,  anoUier 
party  as  a  partner  therdn.  Thore  was  noth- 
ing in  tbe  terms  of  the  BO<alled  "new  agree- 
ment" different  from  those  of  the  agreement 
between  Keyes  and  Nlms,  except  that  said 
parties  disposed  of  certain  of  their  interests 
to  Uie  new  partner  and  entered  into  an  an> 


derstanding  that  eadt  of  the  three  should 
contrlbste  equally  to  tiu  financing  of  the  en- 
terprisob  should  ahaxe  equally  in  the  profits 
accruing  therefrcnn,  jud  bear  equally  the 
burdens  thereof.  In  fact,  no  more  can  be 
said  of  the  effect  oC  -ttfclng  Clarke  into  the 
partnwsh^  QUiu  that  tt  was  elthw  a  qualifi- 
cation ot  tbe  original  agreemoit,  to  whicb 
Keyes  as  well  as  Nlms  actually  subscribed, 
whereby  another  partner  was  takat  in  and 
tbe  t^ms  more  d^nttely  qtedfled.  or  that  it 
was  merely  an  agreement  subsidiary  or  an- 
cillary to  the  original. 

The  cases  cited  by  api>ellant  are  not  in 
point  here  because  the  facts  thereof  are  ma- 
terially variant  trom  those  of  this  case.  For 
instance,  in  tbe  case  of  Black  t.  Hunter,  169 
Cal.  632. 147  Pac.  463,  dted  by  appellant,  the 
original  agreement,  which  Invtdved  a  com- 
bination or  association  of  the  partlea  Uiereto 
for  the  pnrpose  of  effectuating  a  sale  of  par- 
tlcular  tracts  of  land  to  the  county  of  Los 
Angeles,  to  be  used  by  the  county  for  the 
erection  thereon  of  a  ball  of  recorda,  bad 
been  entirely  abandoned  by  the  parties  aft* 
er  a  futile  effort  by  them  to  make  a  sale  of 
the  properties.  If  appears  that  the  parties 
to  said  agreement  were  one  Hunter  and  the 
appellant  Black,  who,  having  learned  tbat 
Rowan  A  Co.,  real  estate  brokers,  bad  other 
lands  which  they  were  trying  to  sell  to  the 
county,  to  be  used  for  the  same  purimse,  took 
said  Rowan  &  Ca  in  with  them  and  made 
them  parties  to  their  agreement;  the  pur- 
pose being  to  put  an  end  to  the  rival  proposi- 
tion of  said  brokers.  It  was  this  agreement 
that  was  abandoned  because  of  a  failure  to 
make  the  sale.  Subsequently  Hunter  and 
Rowan  &  Co.  entered  into  a  contract  where- 
by they  agreed  between  tbemselves  to  se- 
cure tbe  right  to  sell  the  same  lands  to  tbe 
county  and,  If  successful,  to  divide  equally 
between  themselves  tbe  commissions  real- 
ized from  the  aala  The  sale  was  effected  by 
them,  and  fhey  received  the  stipulated  com- 
missions, wberMQMin  Black,  who  was  not  a 
party  to  the  seomd  agreemmtt  bron^t  suit 
to  recoTsr  a  share  ot  tbe  commlaslop^ 
claiming: 

That  "the  first  contract  was  one  of  copartner- 
diip;  that  the  second  was  not  a  sabstltate  for 
it,  but  mmly  took  Rowan  ft  Co.  into  the  tx«ns- 
actlon  as  an  agent  of  tbe  copartnerAip;  and 
thereftne  tbe  cancdiation  of  the  second  oontract 
(and  appellants  admit  that  it  Is  no  longer  in  ex- 
istence) did"  not  abrogate  the  original  agreement 
of  ccqpartnenbip." 

Tbe  Supreme  Court,  ttirougb  Mr.  Jostle* 
MelTin,  held  that  tbe  finding  tbat  tbe  tripar- 
tite agreement  bad  been  terminated  by  tiie 
parties  ibemselvea  and  said  agreement  abaxk- 
doned  was  fully  sustained  by  the  evidence^ 
And  even  it  as  tbe  ajvellant  In  ttiat  case 
contended,  the  original  agreement  bad  not 
been  abrogated  by  the  subsequent  or  trlpar>- 
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tite  Bgrceinent  bat  was  a  part  of  tbe  lat- 
ter^  the  abandonment  and  cancellation  of  the 
tripartite  agreement  by  all  three  parties 
thereto  would  necessarily  have  Invrtved  the 
abandonment  and  cancellation  by  eald  par- 
ties of  the  original  agreement 

But  be  that  as  It  may.  in  this  case  there 
was  not  an  abandonment  of  the  original 
agreement,  by  the  acts  of  tbe  parties  them- 
selves, as  was  true  in  the  case  above  consid- 
ered, nor  was  there  any  evidence  or  pretense 
that  the  agreement  to  which  Clarke  became 
a  party  was  indqwndent  of  any  and  all  coa- 
sideration  of  the  original  contract.  Eeyee 
had  conceived  and  proposed  the  scheme  to 
Nlms,  who,  in  writing,  agreed  with  the  for- 
mer to  enter  upon  Its  consummation  with 
blm  upon  tbe  understanding  tbat  they  should 
share  equally  in  the  profits  resulting  from  it. 
Nlms  suggested  to  Keyes  the  advlsablMty  of 
"taking  in  Clarke"  because  the  latter  was 
able  to  assist  in  financing  the  proposed  en- 
terprise, and  In  taking  him  in,  both  Eeyes 
and  Nims  acted  with  reference  to  and  in 
view  of  the  agreement  between  them  as  orig- 
inally formed.  They,  In  other  words,  merely 
brought  Clarke  Into  their  agreement,  as  orig- 
inally formed,  as  a  par^  thereto  with  tbem- 
aetvea.  Indeed,  there  was  nothing  to  take 
Clarke  in  on  but  the  agreement,  for  the  busi- 
ness  Itself  to  which  tbe  agreement  related 
had  not  been  started  or  evoi  the  fadlitieB 
tor  its  operation  obtained  at  that  time. 

The  other  casea  cited  by  the  ^ipellant  In 
tta^  facts  bear  no  neacer  analogy  to  die  Iih 
fltant  case  than  does  the  case  of  Blade  v. 
Hunter,  above  conaldwed.  The  principles 
dlacnssed  In  duwe  cases  are  therdn  soundly 
aisUdd,  but  tbe  facta  to  whidi  Uiay  an 
therein  applied  are  entirely  different  from 
those  with  which  we  are  here  ctnCronted. 

The  judgment  Is  affirmed. 

We  coDCDr:  OHIPMAM.  P.  J.;  BUR. 
NETT,  3. 

On  Petltitm  for  Rehearing. 

HART,  3.  [1}  In  his  petition  for  a  rehear- 
Ing  the  appellant  calls  our  attention  to  the 
fact  that,  in  our  original  opinion,  we  over- 
lo(Aed  the  proposition  urged  by  him  In  the 
brleft  that  the  court  bdow  erred  In  allowing 
the  plaintiff  interest  on  tlie  hitter's  share  of 
the  amount  for  whidi  tbe  defendant  sold  the 
royalty  contract  with  the  Samson  Oompany. 
Tbe  failnre  to  consider  tlie  question  of  in- 
terest was  purely  an  overalfi^t,  and.  as  it  is 
an  important  question  herein.  It  diould  have 
been  considered;  but  w*  do  not  see  the 
necessity  of  granting  a  r^earlng  for  that 
purpose,  and  we  will  tlierefore  consider  and 
dispose  of  the  point  on  this  ia>plicatIon  wlfh- 
ODt  ordering  a  r^earing. 

Counsel  for  app^ant  take  tbe  position 
that  the  demand  declared  upon  by  the  plain- 
tiff was  uncertalQ  or  unliquidated,  and  that 
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therefore  It  was  error  to  Include  in  the  Judg- 
ment against  appellant  Interest  on  the 
amoont  awarded  tbe  plaintiff  from  the  date 
of  the  sale  and  the  payment  of  the  money  to 
appellant,  which  was  April  3,  1917.  In  sup- 
port of  this  position  there  are  cited  many 
California  cases,  of  which  the  leading  ones 
are:  Coi  v.  McLaughlin.  tQ  CaL  80,  18  Pac. 
100,  9  Am.  St  Rep.  164;  Easterbrook  v. 
Farquharson,  110  CaL  311,  42  Pac.  811 ;  and 
Edwards  r.  Arp.  173  Cal.  476.  160  Paa  651. 

Tbe  reason  for  tbe  denial  of  interest  on  un- 
liquidated demands  is  said  to  be  "that  tbe 
person  liable  does  not  know  what  sum  he 
owes,  and  therefore  can  be  in  no  default 
toT  not  paying."  Cox  v.  UcLaughlln,  eaon. 
But  it  is  further  said  in  that  case; 

"We  are  not  prepared  to  say,  in  general  terms, 
tbat  no  Interest  in  any  case  can  be  recovued 
in  an  action  upon  contract  for  an  unUquidatod 
denand.  Mix  v.  lliller,  S7  CaL  3B6,  decided 
since  the  adoption  of  tbe  Oode,  and  UcFadden 
T.  Crawford  HS9  Cal.  662],  decided  previously, 
attest  tbe  doctrine  tbat  in  this  state  interest  is 
allowable  on  sndi  demands  under  some  drcnia- 
Btances.  These  were  cases  In  whidi  tbe  con- 
tract had  been  fully  performed  by  tbe  creditors, 
the  froits  thereof  accepted  by  the  debtors  with- 
out objection  and  they  were  clearly  in  defaolt 
and  in  the  latter  case  the  onti/  qverit<M  %oa»  e» 
to  wthie."   (Italics  onrsO 

Tbia  language  is  fu^rovingly  adopted  Into 
the  (^dnlon  Is  Bastwbrook  t.  FarqaliarBon, 
no  CaL  817,  d3  Pac.  SU.  supra. 

In  the  case  "of  Robbiaon  v.  American  Bidi 
Oo^  17  OaL  App.  212,  220;  119  Pac.  888,  891, 
the  defendant  had  agreed  with  the  plaintiff 
and  a  number  of  asBlgnees  of  the  latter  to 
piinduueflBhfromtiMni»tobeddlTenato  the 
defenduit  In  the  dty  of  San  I^andsoo^  Ac- 
ttoD  was  brought  by  plaintitt  to  recover  13ie 
acgregata  anm  of  $816.80,  whidi  amount  rep- 
reaentad  the  demanda  oC  the  plaintiff  and  his 
several  assignees  for  fish  delivered  by  them 
to  d^landant  Tbe  court  awarded  judgment 
to  pltfntlff  in  the  total  snm  sued  for,  togetlker 
with  Intraaat  Uiereoa  at  tbe  legal  rate  of  7 
per  cent  per  annum  from  tbe  date  of  tbe  de> 
livery  of  tbe  llsb.  In  Qiat  case,  on  appeal.  It 
was  streanously  insisted  tbat  the  demands 
declared  npcm  were  unliquidated,  and  that 
the  trial  court  thwefore  orred  in  allowing  in- 
terest from  die  date  <tf  the  ddive^  of  the 
fish.  mierewasadii^totberefaiaB  towtaethr 
er  tbe  inrlce  agreed  npon  for  the  fisb  was  a 
cent  and  a  half  m  two  cents  per  pound.  This 
court,  dlspodi^  at  the  question  of  Interest 
in  that  case,  said: 

"Hi ere  is  no  merit  in  tiie  contention  that  the 
plaintiS  was  not  entitled  to  interest  on  the  sev* 
eral  pleaded  claims  from  tfie  23d  day  of  October, 
1010^-tiie  day  on  whi<di  the  fish  mentioDed  in 
the  complaint  were  scdd  and  delivered  to  appel- 
lant Tbe  quantity  of  fidi  sold  to  and  received 
by  appellant  and  the  price  to  be  paid  therefor 
were  definitely  fixed  and  known  to  appellant 
It  was  not  necessary,  in  other  words,  to  resort 
to  evidenee  in  court  or  to  an  accounting  or  by 
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an  accord  between  the  parties  to  establish  tiie 
amonnt  due  To  tiie  contrary,  the  amoant  was 
ansceptible  of  ascertainment  by  simple  compn- 
tation.  Cox  t.  McLaughlin,  76  Oal.  60,  9  Am. 
St.  Bep.  164,  18  Paa  100.  and  cases  therein 
cited;  Easterbrook  v.  Farquharsoo,  110  Gal. 
811,  317,  42  Pac.  811;  Courtney  v.  Standard 
Box  Co.,  16  Oal.  App.  600,  117  Pac.  778.  In- 
deed, there  seems  to  have  been  no  dispute  as  to 
the  quantity  of  fish  delivered  to  appellant  by 
Meng,  and  while  there  was  some  controversy  in- 
ToilTing  the  price  per  pound  which  Junta  agreed 
to  pay  therefor— that  is,  whether  the  price 
agreed  upon  waa  a  cent  and  a  half  or  two  cents 
per  pountt-Hrtill  the  total  amount  due  at  tither 
price  waa  capable  ot  ready  ascertainment  by 
mere  computation,  and  therefore  required  no  ac- 
counting to  reach  the  precise  sum  due.  As  is 
said  in  Courtney  v.  Standard  Box  Co.,  16  Cal. 
App.  600,  117  Pac.  773,  so  it  is  true  here: 
'Whether  intwest  has  been  allowed  upon  the  the- 
ory that  eompenaatlon  Is  thoa  awarded  plain- 
tlir  for  the  use  of  his  money,  past  doe  (seetioo 
1917,  Civ.  Cod^,  or  as  damages  for  defendant's 
(appellant's)  wrongful  witbholdioK  of  said  mon- 
ey from  plaiutiif  (section  8287,  Civ,  Code),  in 
^thw  case  the  allowance  waa  perfectly  proper.' " 

(We  also  call  special  attention  to  the  Court- 
ney Case,  cited  above  in  the  Boblnson  Case.) 
It  should  be  stated  that  a  petition  for  a 
bearing  of  the  Robinson  Case  by  the  Supreme 
Court  after  Judgment  by  this  court  was 
denied. 

The  comparatlT^  tecent  case  of  Howard 
T.  Hobson  Ca,  176  Pac.  715,  was  an  action  by 
one  broker  against  another  to  recover  one- 
half  of  the  amount  In  excess  of  that  fbr 
irtilcii  certain  real  estate  was  to  be  sold  for 
flie  owner;  on  egreemrat  having  bemi  en- 
tered Into  by  and  between  the  brokers  where- 
by tlwy  were  to  divide  equally  between  them- 
selves Bucti  excess  amount.  Judgment  went 
for  the  plaintifr,  with  legal  Interest  from  the 
date  of  the  sale  of  the  property  by  die  other 
brcAer.  Tbe  evidence  disclosed  that  the  ex- 
penses Incldettt  to  the  n^otiatlon  and  con* 
summation  of  the  sale  of  tbe  property  were 
to  be  deducted  from  Oie  sinount  whldi  the 
brokers  were  to  recdve  as  thetr  cmnpensa- 
tion  for  effecting  the  sale.  The  contention  on 
appeal  In  that  cose  as  to  interest  was,  among 
other  objections  urged  against  tbe  allowance 
of  interest,  that  the  demand  sued  on  was  un- 
liquidated, and  that,  consequently.  Interest 
was  not  oUowaUe  prior  to  the  date  of  the 
entr7  of  Judgment  That  contention  was  re- 
jected, and,  among  other  things,  this  court 
said: 

"As  above  stated,  the  moment  that  the  sale 
of  the  ranch  was  fully  effected  and  completed  by 
the  defendant,  that  moment  the  latter  became 
indebted  to  the  platetifr  in  an  amount  equal  to 
one-half  of  the  net  sum  received  by  the  defend- 
ant over  and  above  that  paid  for  the  property 
to  the  owner  of  the  ranch ;  and  at  that  moment 
of  time  tiie  amount  due  tbe  plaintiff  became  cer- 
tain and  definite  or  capable  of  becoming  readily 
■o  by  tiie  simplest  of  arithmetical  calculation  by 
the  defendant  of  the  difference  between  tbe  'ex- 


cess amount*  and  the  amount  of  the  expoi** 
iriiich  it  was  necessary  for  it  to  Ineor  to  nego- 
tiate and  consummate  the  sale.  The  defendant, 
of  course,  knew  precisely  what  the  expense  of 
selliug  tbe  ranch  amounted  to,  and,  of  course, 
knew  tbe  'excess  amount'  received  by  him  from 
tbe  sale  over  the  purchase  price.  The  amount 
due  tbe  plaintiff,  therefore,  constituted,  within 
tbe  meaning  of  tbe  law,  a  liquidated  denmnd." 

The  Supreme  Court,  it  should  be  remained, 
denied  a  hearing  in  that  case  after  Judgment 
in  this  court 

[I]  In  tbe  present  case  the  defendant  ac- 
cording to  tbe  findings,  whldi  are  sufficient- 
ly supported,  became  Indebted  to  the  plaintiff 
In  the  sum  to  which  the  latter  was  entitled 
as  a  partner  the  moment  that  he  (defraidanO 
sold  the  royalty  contract  and  received  tbe 
money  therefbr.  The  plaintiff,  It  is  true, 
sued  for  one-half  of  the  amount  received  by 
the  deftadant  for  the  royalty  contract 
while  the  court  awarded  htm  one-third  of  tiie 
amount  only.  But  this  did  not  make  the  de- 
mand uncertain  or  unliquidated.  Tbe  de- 
fendant it  appears,  at  all  times  had  control 
and  management  of  the  enterprise.  He 
knew  whether  COarke  had  or  bad  not  paid 
over  his  shore  of  the  amonnt  agreed  upon  as 
the  necessary  total  amount  to  launch  tbe  en- 
terprisa  The  plalntlfl  appears  to  have  had 
vei7  little  Imowledge  of  what  was  going  on 
in  the  prosecution  of  the  &uia  ot  the  copart- 
nership, and  It  is  probable,  having  heard  that 
Clarke  had  withdrawn  firom  ttte  concern,  that 
he  sued  aa  the  theory  that  Olarfee  bad  never 
paid  over  his  share  of  the  working  capital  ot 
the  firm,  and  was  therefore,  as  a  mattw  of 
fact,  never  a  partner,  and  heooe  conceived 
that  be  was  enUtled  to  one-half  of  the  proflte 
of  the  enterprise,  or  of  the  amount  for  trtildi 
the  defendant  sold  the  royalty  contract  But 
whether  the  defendant  was  entitled  to  one- 
half  of  the  amonnt  received  for  the  royalty 
contract  or  to  one*thlrd  only  Is  entirely  im- 
material, so  far  as  the  question  of  intenat 
Is  conc«med.  The  defendant  knew,  as  we 
may  onrame  from  the  findings,  that  the  plain- 
tiff had  an  interest  In  the  partnership.  What 
that  Interest  was  was  a  disputed  question  be- 
tween them,  but  It  was  either  a  one- half  or  a 
one-third  Interest  As  to  this,  then,  the  only 
question  to  be  determined  was  as  to  the  ex- 
tent of  the  plaintiff's  Interest  Whettier  it 
was  fonnd  to  be  one-half  or  only  <ne-third. 
In  either  case  the  demand  was  certain,  deA- 
nlte,  and  liquidated. 

The  cases  holding  that  Interest  is  not  al- 
lowable are  where  the  demand  Is  based  upon 
a  quantum  valebiLt  or  a  quantum  meruit,  in 
vrhldb  It  must  be  determined  upon  the  evi- 
dence what  the  amonnt  Is,  or  where  the 
amount  of  the  demand  must  be  determined 
by  an  accounting  or  by  an  examination  of 
numerous  accounts  and  connterdalmK  This 
Is  not  such  a  case,  as  we  have  shown.  As 
suted,  tbe  amount  of  the  demand  here  was 
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ascertainable  by  a  mete  detemdiiatlon  of  the 
question  wfaetbw  the  plaintiff's  Interest  was 
one-half  or  only  one-third  In  the  partnership, 
and  the  defendant  himself.  If  be  knev  the 
plalntur  had  any  Interest  at  all,  knew  wheth- 
er It  was  tbe  one  or  the  other.  Therefore, 
when  we  consider  the  reason  upon  which  is 
founded  tbe  rule  tbat,  graerally  speaking,  In- 
terest will  not  be  allowed  on  an  anllquldated 
demand  prior  to  the  date  of  the  entry  of 
judgment  therefor,  viz.,  "that  the  person  li- 
able does  not  know  what  snm  he  owes,  and 
therefore  can  he  In  no  default  for  not  pay- 
ing," we  readily  percelTe  tbat  the  demand 
saed  on  here  does  not  come  within  that  rnle; 
that  is,  that  It  Is  not  unliquidated  In  tbe 
sense  tbat  interest  la  not  payable  upon  it 
from  tbe  date  0»  moner  was  neAveA  by  de- 
fendant 

-  Tbe  case  of  Basterbrook  t.  Farquharson, 
supra,  dted  by  tbe  appellant,  was  where  tbe 
plaintiff  leased  to  tbe  defoidant's  assignor 
oertata  real  pro[>erty,  upon  which  the  lessor 
was  to  and  did  erect  a  building,  under  an 
agreement  tbat  on  the  last  day  of  tbe  term  of 
the  lease  the  lessor  wonld  pay  the  lessee  two- 
thirds  of  the  appraised  ralue  of  the  building, 
to  be  ascertained  by  three  appraisers,  one  of 
whom  was  to  be  selected  by  the  lessor,  one 
hy  the  lessee,  and  the  third  by  tbe  two  so 
selected.  Tbe  two  appraisers  appointed  by 
the  parties  failed  to  select  a  third,  and 
thonselTes  failed  to  agree  upon  the  value  of 
the  building.  Some  six  months  thereafter, 
nothing  further  bsTlng  been  done  In  tbe  mat- 
ter of  the  appraisement  of  the  value  of  the 
building,  although  the  lessor  and  lessee  in 
the  meantime  had  considerable  negotiations 
looking  to  an  adjustment  of  the  matter,  the 
lessor  brought  suit,  setting  forth  the  facts 
and  the  impracticability  of  securing  an  ap- 
praisement by  tbe  scheme  agreed  upon  by 
him  and  the  lessee,  averring  bis  readiness  at 
all  times  to  pay  the  defendant  Oessee)  two- 
thirds  of  the  cash  value  of  the  building,  and 
asking  tbe  court  to  determine  the  value  of 
the  building  at  the  date  of  the  termination 
of  the  lease,  and  so  flz  the  amount  due  from 
blm  to  defendant.  The  trial  court  found 
tlie  value  of  the  building,  and,  while  In  its 
findings  It  did  not  fix  upon  the  plaintiff  or 
Us  appraiser  the  responsibility  for  failure  to 
agree  upon  an  appraisement,  nevertheless  al- 
lowed interest  on  the  amount  found  tp  repre- 
sent the  value  of  the  building  from  the  date 
of  the  termination  of  tbe  lease.  The  Su- 
preme Court  held  tbat  tbe  allowance  of  in- 
terest from  tbe  date  of  tbe  termination  of 
the  lease  was  ^roneous,  and  said: 


"To  entitle  reqrandent  to  Interest  as  damages 
he  most  bring  himself  within  the  terms  of  sec- 
tion 8287  of  tbe  Civil  Code.  That  section 
awards  interest  to  eveiy  person  who  Is  entitled 
to  recover  damages,  certain,  or  capable  of  bdng 
made  certain,  by  calculation,  where  the  right 
of  recovery  la  vested  in  him  upon  a  particular 
day.  Bat  damages  are  the  compensation  for  the 
uolawfal  act  or  omissiw  of  anotbei  (Civ.  Code. 
S  8281),  and,  as  has  been  said,  appellant  had 
been  guilty  of  no  wrong.  He  went  into  court 
asUng  a  aettlenieait  of  bis  acoount  with  respond- 
ent, and  under  seetloB  1817  of  the  OivU  Gode 
the  sum  bon  Interest  only 'from  the  day  of  Its 
judicial  ascertainment*' 


It  is  plainly  manifest  tbat  tbe  above  ease 
is  not  in  point  here,  and  Is  no  authority 
against  tbe  allowance  of  interest  In  tbe  pres- 
ent case  fr(Hn  the  date  the  right  of  recovery 
was  vested  in  the  plaintiff,  which  was  the 
time  when  the  defendant  received  tbe  money 
for  the  royalty  contract 

It  is  not  necessary  to  review  tbe  case  of 
Edwards  v.  Arp,  173  Cal.  476,  160  Pa&  551, 
supra,  also  dted  by  appellant  in  the  petition ; 
It  being  only  necessary  to  say  that  In  Its 
facts  It  presents  an  entirely  cUfferent  sltua* 
tlon  upon  the  qoesticni  of  Interest  from  that 
we  find  here. 

[18]  The  appellant  further  asks  in  bis  pe- 
tition that  the  case  be  reopened  for  a  fur- 
ther review  of  questions  considered  In  the 
original  opinion.  We  are  satisfied  with  the 
views  expressed  and  the  c<mclttslon  announc- 
ed in  tbe  former  opinion  as  to  the  legal  na- 
ture of  the  agreement  between  tbe  parties 
hereto  and  tbe  ^ect  of  making  Clarke  a  par- 
ty to  said  contract  We  may  repeat  though, 
what  we  have  already  said,  tbat  we  do  not 
consider  that  tbB  cfmtract  sued  on  Is  at  vari- 
ance with  the  <me  proved.  The  fact  merely 
is,  according  to  the  result  reached  by  tbe 
trial  court  from  tbe  proofs,  tbat  the  plaintiff 
sued  upon  tbe  theory  tbat  be  bad  a  larger  In- 
terest in  a  partnership  than  he  in  fact  was  en- 
titled to.  Thus  the  situation  Is  the  same  as 
where  a  party  sues  for  a  certain  sum  alleged 
to  be  due  under  a  contract  with  the  defend- 
ant but  the  proof  shows  that  be  is  entitled 
to  judgment  for  a  less  sum  than  tiiat  demand- 
ed by  his  complaint  Such  a  result  of 
course,  does  not  mean  that  the  plaintiff  sued 
on  one  contract  and  proved  and  recovered  on 
another. 

The  petition  for  a  r^earlng  Is  denied. 


We  concur; 
NETT.  J. 


CHIPMAN,  P.  J.;  BUR- 
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BfOBGANrtaLT.OIBBLBrtaL  (CIt.2987.) 

(Diatriet  Ooort  of  Appeal,  Fiitt  Diatrlet,  Dlvl- 
rion  1,  OaUfornia.   Sept  2,  1010.) 

1.  TSIAL  «=»888— IHCONBISIXMZ  XUIDIirW  ZH 
SFKCmO  FXBTOBMANCB  8UIT. 

In  actioD  tor  specific  perfonnanoe  of  con* 
tract  for  sale  of  land,  a  finding  that  the  pur- 
chase price  was  excessive,  and  the  contract  in- 
e^ioitable,  was  fatally  inconBistent  with  a  find- 
ing that  porchasera  had  ncdnd  adeQuate  con- 
atderatlon  for  agreement,  and  diat  agreement 
was  just  and  reasonable. 

2.  Sraoma  festobuahob  «s>48(2)— Urika.- 

SONjkBLKEIXSa  OF  OOVTUOT  BIOAtnU  OV  >X- 
GBBaiTS  FUBOHxaa  PBZOB. 

Uadw  a.v.  Code,  |  S881,  oontraet  for  aale 
d  land  provldl^  for  an  exoeadre  pundiaao 
price,  and  being  therefore  inequitable,  will  not 
be  speciflcallr  enforced ;  since  spedfie  perform- 
ance wiU  not  be  granted  unless  contract  was 
Just  and  reasonable  and  the  consideration  ade- 
quate. 

8.  SFKOZITO  rCBFOBKAKOI  ^=>128(l>-^RA,irr 
OF  DA1IAGB0  UFOH  BBNTINa  PEBPOBIUNCK. 

Where  contract  for  sale  of  land  was  valid 
but  Inequitable,  equity  in  refusing  to  grant 
ipedfic  performance,  because  contract  was  not 
just  and  reasonable  and  the  consideration  ade* 
quate,  cannot  grant  vendor  damages  for  exitensea 
incurred  in  order  to  fulfill  thedr  part  of  con- 
tract ;  since  equity  has  no  right  to  afford  relief 
anless  case  is  one  for  equitable  interposilion. 

4.  TBNDOB  AHD  PtTBCaABEB  4=»S80— BXPSNSKB 
nor  BBOOVEBABU  FOB  BBBACH  OF  OOHTaAOI 
BT  VENDEE. 

Under  Civ.  Code,  |  8307,  expenses  incurred 
by  vendors  in  order  to  perform  their  part  of 
the  contract  are  not  recoverable  items  of  dam- 
ages for  breach  of  contract  by  vendee. 

5.  SPBOmO  FEBTOBIUNCE  «=»28(2)  —  DXNZAL 
WABRABTBD  BT  DNCKBTAIRTT  OF  OONTBAOT. 

Contract  for  sale  of  land  providing  for  as- 
sumption by  purchaser  of  mortgages  on  land, 
bat  being  uncertain  ap  to  the  property  includ- 
ed In  the  mortgages,  the  parties  to  whom  and 
by  whom  executed,  whether  already  erecuted  or 
to  be  executed,  the  terma  of  the  notes  or  other 
evidence  of  Indebtedness  to  be  given,  if  any, 
the  matter  of  partial  payments,  and  whether 
mortgagee  did  actually  or  were  to  date  from 
the  date  of  their  execution,  or  from  the  date 
of  the  contract,  held  so  uncertain  as  to  war- 
rant denial  of  specific  performance. 

6.  OovENAirrs  Unobbtaimtz  <Hr  novi- 

8I0IT  AS  TO  EIGHT  OP  WAT. 
Provision  of  land  contract  that  vendors 
•hall  "give  a  right  of  way  for  a  pipe  line  from 
Fifth  street  over  the  eastern  boundary  of  five- 
acre  lot  3"  held  so  indefinite  aa  to  amount  to 
no  covenant  at  all. 

J.  Vendob  aivd  fubohaseb  «es»SO  —  Ebobow 
znstbdcnons  rot  pabt  of  obioiral  urd 

contbact. 

Instrument  prepared  by  title  company  with 
whom  deeds  were  to  be  left  in  escrow,  oonalat- 
Ing  of  butmctiona  to  the  company  and  not 


signed  by  vendor  until  after  expiration  of  peri- 
od within  whldi  the  contract  eonid  be  consum- 
mated, and  attar  vendus  Imd  withdrawn  their 
deed  and  certificate  of  tlUe  from  the  ascrow, 
was  not  a  separate  agreement  of  sale  or  a  sup- 
plemental part  of  the  first  agreement. 

8.  SfHZFIO  PSBFOXKAROa  «S»e4— FZRPIRG  OF 

aoxna  ab  to  abxust  of  vxrdobs  to  pn> 

FOEIC  BBBOHBOUB.. 

Where  mortgaga  on  land  was  not  for  term 
provided  in  agreement,  and  where  land  was 
subject  to  public  easements,  which  could  not  be 
removed,  and  where  vendors  executed  a  lease  on 
the  property  extending  beyond  the  time  when 
the  property  was  to  be  exchanged  for  that  of 
purchasers,  court  was  not  warranted  In  find- 
ing. In  vendor's  action  for  specific  performance, 
that  Tendota  had  performed,  or  were  in  a 
PMitim  to  perform,  all  the  terms  of  the  con- 
tract. 

9.  Vendob  ard  fubohabeb  «»143— Pubohas- 

EB'S  KKOWLBDQB  OF  UflKUXHTB  OR  lARD 
ROT  A  WAIVXB. 

Where  land  otmtract  required  vendors  to 
furnish  good  title,  except  as  to  specified  In- 
cumbrances, as  a  condition  of  the  sale,  evm  ac- 
tual knowledge  by  purchasers  of  public  ease- 
ments upon  land,  which  could  not  be  removed, 
would  not  be  deemed,  while  contract  remained 
executory,  to  imply  a  waiver  <^  substantial  ful- 
fillment of  the  condition  of  title. 

10.  VBRDOB  ard  FtntOHABEB  «=>119  —  PUB- 

CHABEB'S  bight  to  BESOIND  oh  IRABiriTT 

TO  FURNISH  GOOD  TITLE. 
Where  vendors  agreed  to  furnish  good  title 
as  a  condition  of  the  sale,  but  could  not  com- 
ply therewith  because  of  public  servitudes  up- 
on land,  which  could  not  be  runoved,  pnr- 
diaeers  were  entitled  to  rescind  contract  at  any 
time;  the  title  being  incurably  daCsetiva  by 
reason  of  the  public  servitudes. 

AiH>eal  from  Superior  Court,  Ban  Dlego 
County;  W.  A.  Sioane,  Judge. 

Action  by  Joseph  B.  Morgan  and  others 
against  Horace  P.  Dibble  and  others.  Judg- 
ment for  plalntlfh,  and  defendants  appeaL 
Keveraed. 

Leroy  A.  WrJj^  and  Tbamas  D.  McLean, 
both  of  San  Dl^  for  appellants. 

Heni7  A.  Hunter,  of  Long  Beach,  for  le- 
apondoita. 

WASTB^  P.  J.  This  la  an  acti<m  to  revise 
and  speclflcaUy  perform  an  agreement  for  tbe 
sale  and  porcbase,  or,  more  properly  speak- 
ing, an  exchange,  of  real  estate,  and  for  dam- 
ages. In  ■  tbe  event  spedflc  performance  can- 
not be  had.  Plaintiffs,  so  they  allege,  agreed 
to  sell,  and  tbe  defendants  agreed  to  iNiy.  a 
tract  of  land  in  ^pertal  county,  and  certain 
shares  of  stock  of  Imperial  Water  Company, 
No.  1,  located  on  said  land  and  appurtenant 
thereto,  for  the  sum  of  $30,700.  As  part  pay- 
ment at  the  purchase  price  the  defendants 
agreed  to  convey  to  plaintiffs  real  property  In 
San  Di^  county,  which  plaintiffs  agreed  to 
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acc^  at  Om  nnitually  agreed  price  of  96,000. 
As  another  part  payment  of  tba  pnrdtaae 
price  defendants  agreed  to  assume  a  first 
mortgage  of  $5,000,  payable  <hi  or  beftnre  Aa- 
gast  1,  1914,  with  Interest  at  the  rate  of  8 
per  cent,  per  annnm,  payable  semiannually, 
whidt  plalntUbi  agreed  to  execute  upon  tin 
Imperial  coimty  property.  As  the  balance  of 
the  parctaflse  price  the  defendants  agreed  to 
Bssnme  a  second  mortgage  on  the  ssme  prop- 
erty, made  payable  to  Bert  Morgan,  one  of 
the  plain  tiffs,  In  the  sum  of  $19,700,  payable 
on  or  before  10  years  from  date,  with  interest 
at  the  rate  «f  7  per  cent,  payable  semlannn- 
ally. 

The  contract  was  to  be  performed  within 

60  days  frmn  Its  date. 

The  contract  contained  a  stipulation  that 
the  Imperial  valley  ranch  should  be  free  and 
dear  of  all  incumbrances,  other  than  the  two 
mortgages  Just  noted,  except  the  last  instaU> 
ment  of  taxes  for  tbe  fiscal  year  1014-15.  In 
this  oonnecti<m  plaintiffs  alleged  in  tiielr 
complaint  that,  at  tbe  time  of  the  execution 
of  tbe  contract,  It  was  mutually  agreed  and 
understood  that  the  ImpOTlal  county  proper- 
ty should  be  eoQTeyed  by  the  plalntUTs  sub- 
ject to  rights  of  way  then  exlstlpg  thereon, 
but  that,  throoi^  InadTortence  and  mistake, 
the  agreement  failed  to  so  egress  tlte  true 
agreement  of  the  parties. 

The  plsintiffs  allied  their  readiness  and 
sblll^,  at  all  times,  and  full  performance  on 
their  part,  but  that  defendants  had  refused 
to  cmnply  with  the  terms  of  the  agreement ; 
that  tbe  ctmslderatlon  for  the  agreement  was 
adequate,  and  the  same  was,  as  to  the  defend- 
ants. Smt  and  reasonable.  The  defendants, 
answering,  admitted  the  execution  of  the 
agreement,  but  denied  that  it  constituted  a 
valid  contract  of  sal^;  denied  that  Oie  rl^t 
of  way  dense  was  the  result  of  mistake  or 
InadTertence ;  denied  performance  on  the 
part  of  the  plaintiffs;  and  denied  that  the 
consideration  for  the  agreement  as  to  them 
was  adequate,  or  that  the  contract  was  rea- 
sraiaUe  or  Just  It  was  alleged  In  tbe  answer 
that  the  minds  of  tbe  parties  never  met,  In 
the  execution  of  the  agre^neot;  that  It  had 
been  abrt^ted  by  other  proposals  and  offers, 
never  accepted  by  -  defendants ;  that  plain- 
tiffs by  th^r  acts  bad  woi^ed  a  rescission  of 
the  contract,  wbldi,  it  was  further  alleged, 
had  been  obtained  by  fraud,  and  misrepre* 
sentation,  as  to  the  value  of  the  Imperial  val- 
ley ranch,  the  character  and  nature  of  its 
surface,  and  of  Its  boII,  and  Its  adaptaUllty 
for  Irrigation  and  subdivision  purposes. 

Tbe  trial  court  found  that  the  contract  of 
sale  was  made,  as  alleged  by  plaintiffs,  and 
that  snbsequesitly  an  agreement  supplemen- 
tal to  and  a  part  of  the  original  contract. was 
entered  into  by  the  parties.  In  its  findings 
It  construed  the  two  agreements  together  and 
thereafter  refers  to  them  as  the  "agree- 
ments." This  supplemental  agreement  will  be 
referred  to  hereafter  as  tbe  "escrow  Inatruc- 
184P.~46 
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tJons."  Tb»  eourt  made  no  finding  on  the 
Issue  raised  by  the  pleadings  m  to  the  mis- 
take alleged  to  have  been  nude  In  Oie  origi- 
nal contract  relative  to  the  rights  of  way, 
but  did  find  that  the  assoit  of  the  defendants 
to  the  agreements  was  not  obtained  by  the 
mlsrepresentatloa  of  the  plaintiffs,  nor  under 
Oie  Influence  of  any  mistake.  It  farther 
found  ttiat  ttie  plaintiffs  had  performed,  or 
offered  to  perform,  all  on  their  part  to  be 
done,  and  that  they  at  all  times  had  been  rea- 
dy, willing,  and  able  to  so  do,  but  that  de- 
fendants bad  on  their  part  refosed.  The 
Buflldency  of  tbe  evidence  to  support  tluaa 
findings  will  be  ctmsldered  later. 
[1]  Oontlnulng,  the  court  found  tbat-~ 

"Defendants  herein  have  received  an  ade- 
quate consideration  for  said  agreooents,  and 
that  said  agreements  were,  and  now  ar^  as  to 
said  defendants,  Just  and  leasoBaUe.** 

After  other  dedaratlon  of  Acts,  fh»  ooort 
then  finds: 

"That  the  land  agreed  to  bt  sold,  and  pn> 
chased  by  said  defoidauts,  under  said  agree- 
ment, was,  and  Is,  worth  a  sum  less  than  the 
sum  of  $30,000,  as  ipedfied  In  said  agreements, 
and  that  said  price  Is  ezcenivs,  and  'the  con- 
tract Ineqoiuble,  and  that  on  aeeount,  and 
aolely  by  reason  thereot  apedfle  peiftHnuiiee 
ahould  be  denied  to  plaintiffi.*' 

Tbeae  findings  are  fttally  Inecmristent 
The  court  also  ftrand  that  plaintUfs,  rely- 
ing on  the  agreements  entered  Into  between 
themselves  and  defendants,  had,  "In  order  to 
fulfill  their  part  of  said  contract,  necessarily 
Incurred  certain  expenses,  as  follows":  cer- 
tlflcate  (rf  title  to  thtf r  land,  f ISO ;  cooimls- 
sion  for  obtalnli^  tbe  loan,  covered  by  tbe 
first  mortgage  to  be  assumed  by  defendants, 
flOO;  and  for  the  agenfs  commission  for 
making  the  sale,  or  exchange  of  the  property, 
$1,200— all  to  their  damage  in  the  sum  of 
$1,450.  As  conclnsicm  of  law  the  court  found 
that  plaintiffs  were  not  oitltled  to  specific 
p^ormauce,  but  were  entitled  to  Judgment 
against  def^dants,  and  each  of  them,  for  the 
sum  of  $1,450,  and  costs  of  suit  Such  Judg- 
ment was  thereupon  ottered,  and  defoidants 
appeal.  No  app^rance  was  made  in  this 
court  on  the  part  of  reppcmdents,  and  no  brief 
has  been  filed  in  their  behalf,  although  the 
transcript  on  ainteal  was  filed  February  1, 
1917,  and  ai^tellanfs  opening  brief  was  filed 
within  30  days  thereafter,  as  required.  Such 
palpable  neglect  on  the  part  of  tbose  suppos- 
edly interested.  In  the  matter  In  litigation, 
leads  us  to  assume  that  they  have  no  tsAth 
In  tbe  righteousnesB  of  the  Judgmoit  secured 
by  them  in  the  lower  court.  Our  examina- 
tion of  tbe  record  lends  confirmatloD  to  CUa 
conduslott. 

[2-4]  The  trial  court  having  found  that  the 
land  agreed  to  be  sold  to  defendapts  was 
worth  less  than  tbe  sum  agreed  to  be  paid, 
and  that  the  price  ct  $80,000  was  excessive, 
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and  flu  oontnct  therefore  inequitable,  was 
correct  In  denytng  plalntUCs  a  decree  In  ape- 
dflc  performancew  Sudi  a  decree  cannot  be 
snpported  in  tbe  absence  of  a  finding  that  the 
contract  was  Jnst  and  reasonable^  and  the 
consideration  adeqoate.  GIt.  Code,  |  3391; 
Gibbons  T.  Xosemlte  Lumber  Co.,  172  Oal. 
714.  718,  168  Pac  196.  Appellants  contend 
that  under  the  findings  the  coart  shoald  not 
hare  awarded  the  plaintiffs  damages.  There 
are  contracts,  perfectly  Talld,  which  a  court 
of  equity  will  not  set  ai^de  for  any  unfair* 
ness,  hut  which  are  so  unfair  that  specific 
performance  will  not  be  decreed.  White  t. 
Sage,  149  Gal.  618,  616,  87  Pac.  19S.  In  mtSi 
cases  the  party  is  left  to  his  remedy  at  law. 
Agard  T.  Valencia,  39  Gal.  292,  302;  Prince 
T.  Lam^  128  GaL  128,  129,  60  Pac.  689.  The 
right  to  pecan tary  compensation  In  lieu  of 
specific  performance  "assumes,  of  coarse,  a 
sufficient  c<Hitract,  performance  or  an  offer  to 
perform  by  the  plaintiff,  and  erery  other  ele- 
ment requisite,  on  his  part,  to  the  cognizance 
of  his  case  In  chancery."  Milkman  t.  Ord- 
way,  106  Mass.  232,  254.  There  la  no  author- 
ity for  holding  that  equity  can  grant  damag- 
es unless  some  case  of  equitable  relief  Is 
made  out  also,  to  which  the  damages  would 
be  applicable  or  subsidiary.  Bourget  v.  Mon- 
roe, 68  Mich.  663.  666,  25  N.  W.  814.  An  ac- 
tion to  recover  damages  In  lieu  of  specific 
performaace  lies  not  at  law,  but  in  equity, 
for  the  right  to  such  damages  depends  upon 
the  right  to  spedflc  performance,  and  is  not 
available  until  the  latter  is  establlEfbed, 
Gooley  t.  Lobdell,  15S  N.  T.  696,  603,  47  N.  B. 
783.  A  court  of  equity  will  not  grant  pecu- 
niary compensation,  in  lieu  of  specific  per- 
formance, unless  the  case  presented  Is  one 
for  eqnitaUe  Interposition.  Marks  v.  Gates, 
154  Tea.  481,  83  G.  C.  A.  821.  14  L.  B.  A.  (N. 
8.)  S17.  S21,  12  Ann.  Gas.  120.  "In  other 
words,  the  ancillary  power  to  award  compen- 
satory damages  can  only  be  exercised  in  a 
case  where  the  equitable  relief  prayed  for 
might  have  been  given."  Clark  v.  Rosarlo 
Mbiing  ft  Milling  Co.,  176  Fed.  180,  189.  99 
C.  G.  A.  684,  643.  Judgment  for  damages 
therefore,  should  not  have  been  entered 
against  the  defendants.  Furthermore,  the 
items  of  the  damages,  included  In  the  court's 
findings,  as  the  basis  for  the  Judgment,  do 
not  fall  within  the  provisions  of  section  3307 
of  the  Civil  Code,  which  provides  the  meas- 
ure of  damages  caused  by  breach  of  an  agree- 
ment to  purchase  an  estate  In  real  property. 

[S]  The  original  agreement  of  sale  falls 
short  of  the  requirements  necessary  to  sup- 
port an  action  in  spedflc  performance,  which 
can  only  be  granted  when  the  contract  Is  defi- 
nite and  certain.  Meyer  t.  Uncoln  Bealty 
Co.,  14  Gal.  App.  756.  757,  113  Pac.  833 ;  Mln- 
tum  T.  Baylls.  33  Cal.  129.  It  is  not  definite 
and  certain  in  all  Its  terms.  Tbe  agreement 
provides  that  the  defendants  shall  "assume  a 
first  mortgage  of  five  thousand  dollars  due 
<m  m  before  five  years  fron  date.  It  being 


further  understood  that  no  payment  shall  be 
made  on  tbe  prindpal  until  at  least  one 
year  shall  have  elapsed,  and  any  payment 
shall  be  made  on  any  rc^lar  Interest  pay 
day.  Interest  on  said  (6,000  to  be  at  the 
rate  of  8  per  cent  payable  semiannually," 
and,  further,  the  defendants  shall  "assume  a 
second  mortgage  made  payable  to  Bert  Mor- 
gan of  $19,700,  payable  on  or  before  ten  years 
from  date  interest  payable  at  7  per  cent  per 
annum  payable  semiannually."  While,  as 
was  said  in  Carr  t.  Howell,  154  Cal.  372,  378, 
97  Pac.  886,  888.  "the  fact  that  mortgages 
sometimes,  or  even  usually,  contain  other 
terms  and  covenants  than  those  here  pre- 
scribed, does  not  render  the  contract  nnoer- 
talD,"  we  are  of  the  (^)lnion  that  there  is 
audi  a  dearth  of  facts  in  the  contract  here 
under  consideration,  relative  to  the  property, 
included  in  the  mortgages,  the  parties  to 
whom  and  by  whom  executed,  wh^er  al- 
ready executed  or  to  be  executed,  the  terms 
of  the  notes  or  other  evldmce  of  indebted- 
ness, to  be  given,  if  any,  the  matter  of  par- 
tial payments,  and  whether  said  mortgages 
did  RCtnally  or  were  to  date  from  the  date 
of  their  execution,  or  from  the  date  of  the 
contract,  as  to  render  tbe  contract  imcntaln 
In  that  particular. 

[t]  The  provision  In  the  contract  that  the 
plaintiffs  shall  "give  a  right  of  way  for  a 
pipe  line  from  Fifth  street  over  the  eastern 
boundary  of  five-acre  lot  3"  is  so  Indefinite  as 
to  amount  to  no  covenant  at  all.  Hie  fur- 
ther stlpnlatl(ni  that  "this  agreement  In- 
cludes an  option  by  which"  plaintiffs  "may 
purchase  lot  6  of  block  145  during  the  next 
six  months  for  the  sum  of  four  thousand  dol- 
lars to  be  deducted  from  the  second  mort- 
gage," is  likewise  uncertain. 

[7]  The  document  whidi  tbe  parties  direct 
the  abstract  company  to  use  "as  your  Instruc- 
tions for  this  exchange"  cannot  in  our  judg- 
ment be  considered  as  a  separate  agreement 
of  sale,  or  a  supplemental  part  of  tbe  first 
agreement  The  Instructions  were  prepared 
by  the  title  company,  according  to  the  evi- 
dence of  plaintiff  J.  B.  Morgan,  "for  the  pur- 
pose of  carrying  out  the  contract,"  and  in  ex- 
press terms  "relate  back  to  date  of  August  1st 
to  correspond  with  a  certain  agreement  of 
sale  and  purchase  made  and  entered  into  on 
said  last-mentl<med  date  between  the  parties 
hereto."  They  were  not  signed  by  respondent 
Joseph  B.  Morgan  until  some  time  after  the 
expiration  of  the  60-day  period  within  whidi 
the  contract  of  sale,  or  exchange,  could  be 
consummated,  and  after  the  respondoits  had 
withdrawn  their  deed  and  certificate  of  title 
fKHu  the  escrow.  The  respondents  and  he 
had  utterly  failed  to  reach  an  agreement  re- 
specting a  number  of  matters  connected  with 
the  transaction,  which  they  had  made  sub- 
ject to  treaty  and  further  n^tlatlon  tLttet 
the  signing  of  the  orlgtual  agreement  Hla 
object  in  signing  the  instructions  ap[>ear8  to 
have  been  tbe  result  of  a  b^ted  attempt  to 
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pot  dotaidants  In  default  for  fidUng,  u  {daln- 
tUEi  at  first  owtraded,  and  alleged  In  their 
original  complaint,  to  cany  ont  the  temn  of 
the  escrow  taiatmctlMU. 

Hie  plaintiffs  aliandoned  all  reliance  on  tlie 
escrow  Instmctlona,  as  a  contract  of  sale,  or 
exchange,  Tery  eariy  In  the  cas&  In  th^ 
amended  ctnnplalnt  on  wlUdi  they  w^t  to 
trial  thi^  omitted  all  refwenoe  to  It,  and 
relied  solely  on  the  original  agreement  Dnr* 
lag  the  trial  they  sought  and  secured  Its  In- 
troduction in  erldoice  In  tnder  "to  show  that 
the  escrow  Instnictlons  mention  the  rlifhts  of 
way,  and  that  defendants  had  actoal  knowl- 
edge of  their  existence."  It  was  not  until 
the  lower  court  Intimated  Qiat  It  would  grant 
the  motion  of  defendants  for  a  nonsuit,  ttiat 
^aintiffs  asked  and  wen  granted  permission, 
we  think  Iminoperly,  to  s^  It  np  by  an 
amendment  to  their  complaint.  From  all  the 
erldence  the  court  should  hare  granted  the 
motion  for  the  nonsuit. 

[•]  ^p^ants  also  contend  that  the  find- 
ing <rf  the  lower  court,  that  plalntUb  had 
puformed,  or  were  In  posltton  to  poiform, 
aU  the  terms  of  the  contract  Imposed  on 
them.  Is  not  supported  hy  the  evidence,  and 
that  In  &ct  plaintiffs  eonid  not  perftmu,  be- 
cause ot  the  following  &cts:  That  the  first 
mortgage  on  the  Imperial  valley  randi  exe- 
cuted by  plalntilb  was  not  for  the  term  pro- 
Tided  In  the  agreranent ;  that  tibelr  land  was 
subject  to  public  easements  which  could  not 
be  roQoyed ;  and  that  the  plaintiffs  executed 
a  lease  on  the  property  extending  b^ond  the 
time  when  the  exdiange  was  to  be  made. 
We  tbink  this  contentl<m  of  appellant  must 
also  be  upheld. 

After  the  respective  parties  had  each  visit- 
ed and  Inspected  the  other's  land,'  they  met 
to  discuss  the  details  of  the  exchange.  The 
agreement  was  there  read  and  plained, 
"taking  each  line  at  a  time.**  All  parties  be> 
Ing  satisfied  tSierewtth,  It  was  signed  and  de- 
posited with  an  abstract  comj>any,  together 
with  certain  escrow  Instructions,  signed  by  all 
the  parties,  excepting  Bert  Morgan,  one  of  the 
plaintiffs,  who  did  not  affix  his  signature 
thereto  within  the  60  days  allowed  for  per- 
formance of  the  contract  and  until  long  aft- 
er a  serious  dlsagreonent  had  arisen  be* 
tween  the  parties,  and  according  to  appellant, 
after  there  had  been  a  mutual  resdsslim  et 
the  contract  Plalntlfib  also  executed  and  de* 
posited  with  the  abstract  company  a  first 
mortgage  on  their  property  for  $5,000  In  ta- 
Tor  of  one  George  Birkett,  bat  payable  in 
three  instead  of  five  years,  as  required  in  the 
c<»itract  The  trial  court  fonnd,  and  the  evi< 
d^ce  satisfies  us,  that  this  departure  from 
the  original  stipulation  was  agreed  to  by  de- 
fendanta. 

(•,11]  In  the  original  contract  as  before 
stated,  the  stipulation  relating  to  title  to 
plaintiffs*  property  is  that  it  Is  to  **be  free 
and  clear  of  all  other  Incumbrances"  than 
the  two  mortgages  spedfled  and  taxes  for  the 
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fiscal  year  1914-lB.  In  the  escrow  agreonent 
the  stipulation  Is  that  It  shall  be  free  from 
all  Incumbrancta  other  than  tans,  and  the 
mortgages  provided  for  In  the  contract  of 
sale  except:  "2.  ^e  rights  of  way.  for 
roads,  ditches  and  canals  now  of  record." 
About  10  acres  of  the  land  wm  shown  by 
the  evidence,  to  be  covered  by  rl^ts  of  way 
for  a  railroad,  a  canal  system,  and  county 
roads.  Appellants  contraid  that  nowhere  In 
the  record  does  It  appear  that  these  rights  of 
way  ven  ever  recorded.  This  aniears  to  be 
so.  Our  examination  and  oonctualon  in  this 
regard  Is  confirmed  by  the  statemeit  ot  the 
lower  court  made  during  the  trial.  If  the  low- 
er court  in  deciding  the  case,  was  proceeding 
on  flie  theory  that  the  defendants  had  actu- 
al notice  of  these  eosemoits,  It  seems  to  have 
overlooked  Its  own  opinion,  eoqtressed  during 
the  trial,  that  such  was  not  the  case,  particu- 
larly as  to  the  railroad  and  parts  of  the  coun- 
ty roads.  Plaintiff  Bert  Morgan  testified  he 
did  not  call  the  att«itIon  of  the  defendants 
to  these  easranents  before  the  agreements 
were  entered  inta  The  evidence  Indicates 
that  defendants  did  not  know  of  tiie  extut 
and  location  of  these  easements  until  about 
the  time  of  the  trial.  Since  the  respond»ts 
were  In  express  terms  obliged  to  make  good 
title  (except  as  to  Incnmbranoes  n>eclfied),  as 
a  condition  of  sale^  errea  actual  knowledge  by 
the  pnrdiasras  of  fba  true  status  of  the 
rights  of  way  would  not  be  deemed,  while  the 
c(mtract  remained  executory,  to  imply  a 
waiver  of  substantial  fulfillment  of  the  cim- 
dltlon  for  tlUe.  Snowden  v.  Derrick,  14  Cat 
App.  309,  814,  111  Pac.  TBI;  Prentice  v.  Era- 
kine.  164  OaL  446,  450, 129  Pac.  58fi.  At  the 
time  of  the  execntlon  of  the  contract  of  sale, 
and  when  It  should  have  been  performed,  the 
title  to  plaintiff's  land  was  Incurably  defec- 
tive by  reason  of  the  public  swvitudes,  a 
cloud  which  In  the  nature  of  things  plalntlfto 
could  not  remove  by  ordinary  methods  of 
business  n^tlatl<m.  Defendants  could  have 
rescinded  at  any  tlma  Prentice  t.  Brsklne, 
supra,  164  GaL  440, 129  Pac.  685. 

This  defect  In  the  vendor's  title  made  It 
impossible  for  the  plaintiffs  to  perform. 

Plaintiffs,  after  the  agreements  with  de- 
fendants were  mtered  into,  also  executed  a 
lease  of  their  land  and  dtilvered  possesslim. 
thereunder  to  third  parties  who  conUnued 
in  such  occupancy  and  were  on  the  land  at 
the  time  of  the  trial  of  ttie  action.  The  time 
within  which  possession  might  be  regained 
by  plaintiff  was  a  matter  of  some  conjecture 
depending  upon  the  action  of  the  lessees  In 


Plaintiffs  were  therefwe  not  In  poeltlm  to 
and  were  never  able  to  potorm  th^r  con- 
tract The  finding  of  the  trial  court  to  the 
contraiy  Is  not  supiforted  hy  the  evldenoe. 

The  judgment  Is  reversed. 

We  concur:  BIOHARDS,  J.;  KIDDEtBI- 
GAN,  J. 
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BBADPOBD  T.  ABUUO.   (No.  2S80.) 
(Supreme  Court  ct  Mew  Mexico.  Oct.  %  1S19.) 
(ByltabuM  hv  M«  Court.; 

APFEAI.  and  IBBOB  4=>1127— APPEXXEB  CAN- 
NOT TOM  TRANBCSIPT  AND  OBTAIN  OBDES 
DOCKBTIHO  AND  AfTlBUXNO  CASE  WTIL  AIT- 
EB  BBTtTBN  DAT. 
Under  sectioD  22,  c  43,  LawB  1917,  the  ap- 
pellee or  defcDdaot  in  error  is  entitled  to  flie 
three  copies  of  a  ^eletOD  transcript  of  tlie  rec- 
ord and  proceedings  and  aecare  an  order  docket- 
ing and  afBrming  the  caase  for  failure  of  appel- 
lant or  plaintiff  In  error  to  file  a  transcript  of 
the  record,  only  after  Uie  return  day.  While 
the  statute  requires  the  appellant  or  plaintiff 
in  error  to  file  a  copy  of  the  record  and  proceed- 
ings at  least  10  days  before  the  return  day,  it 
does  not  authorize  the  court  to  docket  and  af- 
firm the  case  tor  audi  failnra  prior  to  the  ro- 
tum  day. 

Appeal  from  District  Court,  Sandoval 
County;  Reynolds,  Judge. 

ActloD  by  J.  U  Bradford  against  Follcar- 
plo  Armijo.  Judgment  for  defendant,  and 
plaintiff  appeals.  Motion  by  appellee  to 
docket  and  afilrm  granted,  and  cause  dock- 
eted and  judgment  of  lower  court  affirmed, 
and  on  appdlant's  motion  order  set  aalde 
and  appeUant  glToi  30  daya  to  file  tniefa  on 
tbe  merits. 

Catron  tt  (Matron,  of  Santa  for  appel- 
lant 

Qeorge  S.  Downer  and  W.  A.  E^dm,  botb 
of  Albuquerque,  for  appellea. 

BOBEBTB,  7.  On  me  28d  day  of  April, 
1919,  appelant  prayed  for  and  was  granted 
an  appeal  from  a  final  Judgment  of  the  dis- 
trict court  of  Sandoval  county.  Appellant 
caused  to  be  prepared  and  bad  settled  and 
signed  a  Ull  of  exceptions  wltbln  80  days 
thereafter.  He  failed  to  file  la  tbe  office  of 
the  clerk  of  the  Supreme  Court,  at  least  10 
days  before  return  day,  the  transcript  of 
record  and  proceedings  in  the  cause,  requir- 
ed by  section  22,  c.  43,  Laws  1917.  Appellant 
not  having  filed  the  transcript  within  such 
time,  ai>peUee  filed  three  copies  of  a  skeleton 
transcript  and  moved  the  court  to  docket 
and  affirm  the  cause.  The  skeleton  tran- 
scripts and  motion  to  docket  and  affirm  were 
filed  after  tbe  eightieth  day  from  the  time 
the  Appeal  was  taken,  but  within  less  than 
90  days  after  granting  of  such  api>eaL  The 
court  granted  the  motion,  and  the  cause  was 
docketed  and  the  judgment  of  the  lower  court 
affirmed. 

Thereafter  appellant  filed  a  motion  to  set 
aside  such  order  upon  several  grounds,  only 
one  of  which  need  be  considered.  This  was 
thiat  appellee,  under  the  statute,  had  no  right 
to  an  order  docketing  and  affirming  the  cause 
because  of  hta  default  In  not  filing  bla  tran- 


script within  the  time  required  untn  after  the 
return  day.  Within  90  days,  but  after  the 
eightieth  day,  ap[>ellant  tendered  for  filing 
three  copies  of  a  typewritten  transcript  of 
the  record  and  -  proceedings  In  the  cause. 
Secdon  22,  c.  48,  Laws  1917,  provides: 

"The  appellant  In  case  of  appeal  and  die  plain- 
tiff In  error  in  cases  of  writs  of  error  shall  file 
in  the  office  of  the  derk  of  the  Supreme  Court 
at  least  ten  CIO)  days  before  the  return  day  of 
any  writ  of  error  or  appeal,  as  perfect  and  com- 
plete a  transcript  of  the  record  and  proceeding 
in  the  cause  as  may  be  necewary  to  enable  the 
court  to  properly  review  it>** 

Said  section  then  proceeds: 

"If  he  fails  to  do  so  the  appellee  or  defend- 
ant  in  error  may  produce  and  file  In  the  Su- 
preme Court  at  any  time  after  inch  return  day, 
three  copies  of  a  written  cx  printed  transcript 
containing  tbe  judgment,  order,  dedslon  or  con- 
viction appealed  from,  and  the  order  allowing 
the  appeal  tbertfrotn,  and  in  ease  of  a  writ  of 
error,  a  certificate  showing  the  suing  out  of  said 
writ  of  error,  together  with  a  certificate  of  the 
derk  of  the  Supreme  Court,  showing  that  no 
transcript  has  been  filed  by  the  appellant  or 
plaintiff  In  error  in  said  cause  in  the  Supreme 
Oour^  and  may  move  the  court  to  docket  said 
caose  and  aiBrm  said  Judgment,  order,  decision 
or  ecmvlctlon ;  and  if  it  appMr  from  said  tran- 
script that  a  Judgment,  order,  deeiriwi  or  con- 
viction, within  the  prorisions  of  sections  one  or 
two  of  this  ad^  was  entered  In  said  cause,  and 
that  an  appeal  or  writ  of  error  has  been  taken 
or  load  out  therefrom,  the  court  shall  affirm 
such  Judgment,  order,  deciaioQ  or  conviction  as 
tbe  case  may  be,  unless  good  cause  be  diowa 
to  the  contrary." 

Oonstming  sections  27  and  S6  of  said  act 
together,  U  woold  appear  that  the  trial  Judge 
may  settle  and  sign  the  bill  of  exceptions 
at  any  time  within  10  days  prior  to  the  re- 
turn day.  Under  section  21,  the  return  day 
Is  fixed  at  not  more  than  90  days  after  the 
appeal  Is  taken.  The  return  day  under  this 
section  may  be  shortened  by  the  act  of  the 
appellant  flUng  the  transcript  of  record  In 
less  than  80  days  after  the  appeal  is  token; 
but,  where  such  transcript  Is  not  filed  with- 
in less  than  80  days,  the  return  day  is  90 
days  after  the  taking  of  the  appeal,  unless 
the  time  is  extended.*  It  will  be  observed 
that,  under  the  provlsionB  of  the  statute 
above  quoted,  the  appellee  U  authorized  to 
file  three  copies  of  a  skeleton  transcript  and 
move  to  docket  and  affirm  only  after  the  re- 
turn day.  While  the  stotute  requires  the 
appellant  or  plaintiff  In  error  to  ffle  tbe  tran- 
script at  least  10  days  before  the  return  day. 
It  does  not  confer  npaa  tbe  appellee  or  de- 
fendant In  error  the  right  to  take  advantoge 
of  a  default  In  tills  regard  nntU  after  tb» 
return  day. 

It  has  beeo  held  by  tbe  territorial  Supreme 
Court  in  ArmUo  v.  Abeytla,  6  N.  Bf.  6S3,  2S 
PacL  777,  Sacramoito  T.  ft  L  (3o.  t.  I<ee,  15 
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N.  M.  567,  U3  Pac.  8S4.  Eagle  M.  ft  L  Go. 

Lnnd,  15  N.  H.  696,  118  Paa  840.  and  by 
tbl0  court  In  die  case  of  Gaoss-lAugenberg 
Hat  Co.  T.  Baton  National  Bank,  17  N.  M. 
233.  124  Pac.'  794,  tbat  a  motion  to  dismiss 
a  writ  of  error  or  appeal  for  faUnre  to  file 
a  transcript  or  assignments  of  error  within 
Uie  time  required  by  statute,  not  made  until 
after  the  appellant  or  plaintiff  in  error  has 
cured  the  default,  will  be  denied,  and  the 
right  of  the  appellant  or  plaintiff  In  error 
to  file  mdi  tranacr^tt  after  tbe  tinw  fixed  by 
the  statute  has  cocplnd  -has  been  nnlfonttly 
sustained. 

As  the  statute  does  not  confer  upon  the  ap* 
pellee  or  defendant  in  error  the  right  to  se- 
cure the  affirmance  of  the  Judgment  of  the 
lower  court  by  filing  three  copies  of  the  skel- 
eton transcript  of  the  record  prior  to  the  re- 
turn day,  it  necessarily  follows  that  such 
right  to  move  within  such  time  does  not  ex- 
ist Consequently,  where  an  appellant  or 
plaintiff  in  error  fails  to  file  a  transcript  of 
record  and  proceedings  within  10  days  before 
the  return  day,  but  does  file  such  transcript 
before  the  return  day,  no  right  exists  in  the 
appellee  or  defendant  In  error  to  have  the 
judgment  of  the  lower  court  affirmed  because 
of  the  failure  to  file  such  transcript  at  least 
10  days  before  ttae  return  day. 

It  follows  that  the  coiurt  should  not  have 
entered  the  order  docketing  the  case  and  af- 
firming the  Judgment  of  the  lower  court 
Sudi  order  will  therefore  be  set  aside,  and 
a]n>ellant  will  be  given  80  days  to  file  briefs 
on  the  merits,  and  it  Is  so  ordered. 


PABEOBB,  a 
Judg^  ooncnr. 


and  UBOHEIM,  District 


(»  wyo.  saz) 

BAOHUAMM  t.  HUBTT  at  aL 


<SoiHeDM  Gonrt  of  Wyuning. 


(No.  912.) 

Oet  27,  1919.) 


1.  BoHEsnuo  ^s>87— BxoHT  or  win  to  ez- 

XHFTIOH  m  HU  BCEAUTB  PROPXBTT. 

Under  Comp.  St  1910,  |  461S,  proriding 
^t  when  a  married  woman  Is  sued  alone. 
Judgment  may  be  rendered  and  enforced  as  If 
she  was  unmarried,  and  her  wparate  prop- 
arty  shall  be  Uable  for  the  Judgment  against 
her,  but  she  sbaU  be  entitled  to  the  benefit  of 
all  eztfnptions  to  heads  of  families,  bucA  a 
woman,  against  whom  personal  Judgment  was 
rendered,  though  Judgment  was  also  against 
her  husband,  is  entitled  to  homestead  exemp- 
tion in  her  separate  property,  on  whld)  she 
lived  with  her  husband,  though  she  was  not 
bead  ol  a  family,  and  as  such  tntldad  to  tin 
exemption  under  section  4765. 

2.  EviDERGB  4s»462  — Pabol  evxdxnox  of 

PUBFOSB  or  HOBTOAQX  ADlOSaiBLB. 

Parol  evidence  of  the  purpose  for  whidi  a 
■u»rtgaga  was  given  is  admlssiMe;  it  not  9hi- 
trndtetlng  the  writing. 


8.  MoBTOAon  «=s>S06— BnrawAL  ab  mnr- 
ouisHicKirr  or  ubh. 
Substitution  <tf  <me  mortgage  for  another 
npon  the  same  property,  no  money  being  paid, 
the  acts  being  practically  mmultaneons  and  parts 
of  tiie  same  traosactlrai,  witii  intent  that  tiie 
debt  and  secarlty  continue,  is  a  renewal,  and 
not  an  extinguishment  <^  the  mortgage,  and 
does  not  give  priority  to  an  intervraing  judg- 
ment and  this  though  tiiere  was  a  ebugs  of 
debtor. 

Appeal  from  District  Oourt,  Sheridan 
County ;  E.  C.  Baymond,  Judge. 

Action  by  Theodore  Bachmann  against  Nora 
li.  Hurtt  and  others.  From  an  advorae  Judg- 
ment, defendant  Wyoming  Loan  &  Trust 
Company  appeals.  Affirmed. 

A.  T.  Clark  and  George  P.  Wolcott^  both  of 
Buffalo,  for  appellant 

H.  lOIenn  Kinsley,  of  Sheridan,  for  r»> 
spcmdent  Bachmann. 

Mets  &  Sadcett,  of  Sheridan,  for  respond- 
ents Hurtt 

WINTBB,  District  Judge.  This  Is  an  ac- 
tion to  foredoee.a  mortgage  dated  August 
6,  1914.  It  secured  a  promissory  note  of  die 
same  date  for  f 1,600,  bearing  lnteE«st  at  10 
per  cent  These  Instruments  wwe  signed  1^ 
the  defendants  Nora  L.  Hurtt  and  John  M. 
Hurtt  On  FdJmary  24.  1914.  the  defendant 
Wyoming  Loan  &  Trust  Company  duly  ob- 
tained and  docketed  a  judgment  in  the  dis- 
trict court  of  Sheridan  county  for  91,620.80 
and  costs  against  Ida  M.  Powers  and  her 
husband.  D.  E.  Powers,  at  which  time  the 
said  Ida  M.  Powers  was  the  record  owner  of 
the  real  estate  In  question.  On  August  6, 
1014,  Ida  M.  Powers  and  her  husband  sold 
the  premises,  subject  to  a  mortgage  of 
$1,000,  to  the  def^dant  Nora  U  Hurtt  and 
on  November  4,  1914,  the  sale  Was  consum- 
mated and  posaesstmi  transferred.  In  June, 
1910,  one  Spracklen  and  wife,  then  the 
owners  of  the  premises,  gave  a  mortgage  for 
$1,600  to  one  Mary  M.  Kueny.  Thereafter, 
and  prior  to  the  judgment  of  the  defendant 
Wyfflulng  Loan  &  Trust  Com[>any,  the  Kueny 
mortgage  was  assigned  to  plaintiff. 

The  defendants  Nora  L.  Hurtt  and  John 
Bf.  Hurtt  filed  an  answer  and  cross-petitira. 
in  which  tbey  admitted  the  jodgment  of  tha 
trust  ccMspany,  but  alleged  tliat  the  said  Ida 
Bf.  Powers  and  Bu  Powers  were,  at  tiM 
time  said  Judgment  was  rendered,  occupying 
said  premises  as  a  homestead,  and  that  the 
mortgage  In  suit  was  given  to  take  the  place 
of  the  Kueny  mortgage  above  mentioned, 
which  had  never  been  paid,  and  that  at  the 
time  tbe  prcverty  was  purchased  by  them 
from  Powers  its  value  did  not 'exceed  $2,400. 

The  case  was  then  tried  upon  the  theory 
lliat  Che  tmaux  owner,  Ida  M.  Powers,  had 
a  homestead  Interevt  In  the  real  estate  In 
question,  which  was  exempt  from  levy  and 
sale  on  execution  under  tbe  trust  CMupany^ 
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Jodsment;  tb&t  the  homestead  Interest 
amounted  to  $1,500  (the  then  statutory  limit 
ot  exonptlon);  that  the  mortgage  glren  In 
1910  by  Spracklen  for  $1,600  to  Kueny  and 
assigned  to  Bacbmann,  the  plaintiff,  In  1911, 
was  never  paid;  that  there  was  a  substitu- 
tion In  Its  place  of  the  new  note  and  mort- 
gage, and  its  purpose  was  to  continue  the 
security  of  the  old  mortgage,  aud  that  the 
said  hom^ead  exeraptl<Hi  and  the  new  note 
and  mortgage  herein  sued  upon  were  superior 
to  the  Judgment  of  the  trust  company;  far- 
ther, that  the  lien,  If  any.  of  the  trust  com- 
pany's judgment,  could  be  satlsQed,  If  at  all, 
cmly  out  of  any  equity  there  might  be  In  this 
property,  over  and  above  $3,100;  that  the 
property  never  at  any  time  had  a  value  equal 
to  $34.00,  and  that  therefore  the  property 
passed  from  Powers  to  Hurtt  free  and  clear 
of  any  lien  of  the  trust  ci»npany. 

Upon  the  trial  of  the  case,  the  district 
court,  upon  the  law  and  the  evidence,  sus- 
tained this  theory,  made  findings  of  fact  and 
conclusions  of  law  in  conformity  therewith, 
and  rendered  judgment  for  the  plaintiff,  de- 
nying the  lien  of  the  trust  company.  The 
defendant  Wyoming  Loan  &  Trust  Company 
appeals.  , 

[1]  The  first  question  In  this  case  Is:  Was 
the  former  owner  of  the  land,  Ida  M.  Powers^ 
entitled  to  a  homestead  interest  or  exemp- 
tion In  the  premises?  The  provision  of  oar 
Gtmstltutlfm  was,  and  is,  as  follows: 

Article  19  of  the  Constitution:  "Home- 
tteadt.  Section  1.  Ewemption  of.— A  homestead 
as  prodded  by  law  shall  be  exempt  from  forced 
Bale  under  any  process  of  law,  and  shall  not 
be  alienated  withoat  the  joint  consent  of  hus- 
band and  wife,  when  that  relation  exists;  bat 
no  property  shall  be  exempt  from  sale  for  taxes 
or  for  the  payment  of  obligationB  contracted 
for  the  pundiase  of  said  premisei,  or  for  the 
erection  ot  impzovemenbi  tiiereon." 

The  statutory  provisions  regarding  home- 
steads are  eectlaua  4C15,  4765,  4750,  4757, 
4760,  56ia  Section  4755,  Complied  Statutes 
1910^  in  fiwce  at  the  time  of  Uie  transactions 
herdn  InvtHved,  la  aa  follows: 

"Every  householder  in  the  state  of  Wyoming, 
being  the  head  of  «  family,  and  every  resident 
of  the  state  who  tarn  readied  the  age  of  sixty 
years,  whetJier  the  head  of  a  family  or  other- 
wise, shall  be  entitled  to  a  hcnnestead  not  ex- 
ceeding in  value  the  sum  of  fifteen  hondred 
dollars,  exempt  from  execution  and  attachment 
arising  &om  any  debt,  contract  or  dvU  obliga- 
tion entered  into  or  incurred." 

The  authorities  and  arguments  of  counsel 
for  the  parties  hereto  centered  upon  the 
above  section  'as  the  positive  act  creating  "a 
homestead  as  provided  by  law."  The  con- 
tentious of  counsel  were  upon  the  meaning, 
sc<^,  aud  limitations  of  the  words  "being 
the  head  of  a  family."  Had  this  been  the 
only  section  contaitied  In  our  statutes  bear- 
ing directly  upon  the  qnestion,  it  might  be 


omtended,  with  oon^araUe  support  from 
the  authorities  submitted  and  examined,  that 
Ida  H.  Powers  {the  property  b^g  in  her 
name),  liring  np<m  the  premises  with  her 
husband  and  family,  the  husbarid  suppcM'tlns 
and  maintaining  them,  could  not  be  con- 
sidered as  "the  head  of  a  family"  within  the 
meaning  of  the  above  section  4755.  But  we 
need  not  review  the  cases  and  the  arguments 
upon  this  question,  or  determine  what  the 
law  would  be  were  it  to  rest  on  section  4755 
alone,  as  the  positive  statute  on  the  subject, 
as  the  matter  Is  placed  beyond  controversy 
by  section  461!^  GompUed  Statates  ISl^ 
which  is  as  follows: 

"When  a  married  woman  sues  or  Is  soed 
ahme,  like  proceedings  shall  be  had,  and  judg- 
ment may  be  rendered  and  enforced,  as  if  she 
were  unmarried,  and  her  separate  property  and 
estate  shall  be  liable  for  the  judgment  against 
her ;  but  the  shaU  be  entitled  to  the  lea^  <4 
all  flMMpffoM      fceodi  of  famittea.** 

The  Ohio  Code  (section  5310,  Revised  Stat- 
utes of  1S80)  was  identical  with  our  section 
4615.  That  section  In  the  Ohio  Code  was 
amended  in  18S4  (81  Ohio  Laws,  p.  GS),  but 
without  any  change,  except  the  omission  of 
the  wcwd  "alone,"  following  the  words  "when 
a  married  woman  sues  or  is  sued,^  which 
change  was  made  because  of  the  amendment 
of  another  section  of  the  Code  in  the  same 
amendatory  act,  which  provided  that  a  mar- 
ried woman  shall  sue  and  be  sued  as  if  she 
were  unmarried,  and  that  her  husband  shall 
be  joined  with  her  only  when  the  cause  of 
action  is  In  favor  of  or  against  both  her  and 
her  husband.  We  do  not  regard  that  differ- 
ence in  the  present  Ohio  statute  as  material, 
so  as  to  create  any  distinction  in  constmtng 
the  last  clause  of  the  section  entitling  the 
married  woman  against  whom  a  personal 
judgment  is  rendered  to  the  benefit  of  all 
exemptions  to  heads  of  ftunllies.  Nor  was 
It  regarded  as  material  In  that  respect  by  the 
courts  in  Ohio.  Before  as  well  as  after  the 
amendment  the  statute  was  construed  as 
giving  a  married  woman  the  exemptloiM 
aforesaid  under  a  judgment  rendered  against 
her.  Under  the  statute  as  It  rettd  In  1880^ 
idoitlcal  with  our  ^tnte.  It  was  held  In 
Patrick  T.  Littell,  86  Ohio  St  70.  S8  Am. 
Rep.  B{%,  decided  at  the  January  term,  1880, 
wherein  a  married  wotnan  was  sued  J<^tlT 
with  her  husband  npcm  a  c(mttact  tor  the 
payment  of  money,  that  the  statute  gave  ber 
BuCh  exemptions  as  are  provided  for  heads 
of  families,  since,  quoting  from  the  opinion 
in  that  case,  "she  might  have  heoi  sued 
alone."  The  court  said: 

"It  Is  a  contract  or  obllgatioii  upon  which, 
under  section  28  of  the  Code,  as  amended  March 
30,  1874,  she  might  have  been  sued  al(Hie; 
and,  b^ng  of  that  diaractert  t3ie  statute  ze* 
quires  the  like  jndgmoit  to  be  rendered  and 
enforced,  in  all  respects,  as  if  ahe  were  nnmar^ 
ried.  71  Ohio  Laws,  47.  It  was  one  of  the 
objects  <^  this  section,  as  thus  amended,  to  so 
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far  modify  tbe  diMbilitle*  of  covertitre  as  to 
authorize  a  penooal  judgment  to  be  rendered 
asainst  a  married  woman,  whera  neb  judg- 
ment would  have  been  proper,  had  ahe  remained 
unmarried.  •  •  •  Prinr  to  the  date  at  which 
a  personal  judgment  wa«  aallioriied,  the  decree, 
according  to  tbe  Engliah  practice,  and  tiiat  of 
•ome  of  the  itatea,  was  directed  againat  the 
oatate,  declaring  tbe  aeparate  estate  Tested  in 
the  wife  at  the  date  of  tbe  decree  which  It  was 
within  her  power  to  dispoat  ot  chargeable  with 
tbe  payment  of  tbe  debt.  *  *  *  But  under 
tbe  atatute  aa  amended  tbe  same  judgment  is 
required,  with  tbe  same  proceaa  for  its  enforoe- 
mmt  as  would  he  awarded  U  the  wife  were 
Bole;  and,  savitv  to  her  anch  exemptions  as 
are  provided  for  heads  of  families,  her  separate 
estate  is  made  liable  for  any  judgment  rendered 
against  ber,  to  tbe  same  extent  as  would  be  the 
property  or  estate  of  her  husband,  for  any 
judgment  rendered  againat  blm." 

In  HIU  T.  Myers,  46  Oblo'St  188,  10  N.  B. 
683,  decided  at  the  January  term.  1887, 
mdcman,  referrliig  to  nld  aectlon  631ft, 
Ohio  Revised  Statutes,  says: 

*^nt  In  proceeding  by  way  of  execntion 
againat  the  wife's  separate  property,  tbe  law 
haa  in  a  liberal  and  humane  spirit  guarded  all 
her  rights  of  homestead.  It  is  provided  by 
■ectioa  6819,  supra,  that  she  shall  be  uititled 
to  the  benefit  of  all  exemptions  to  beada  of 
families.  *  *  *  With  the  changed  remedy 
againat  a  married  wranan,  allowing  a  personal 
Judgment  followed  by  execution,  goes  pari 
passu  the  statutory  ^taction  <^  her  home- 
Btead." 

This  pofdtitm  Is  further  supported  by  Klm- 
mel  et  at  t.  Paronto,  52  Ohio  St  469.  43  N. 
S.  1040.  and  Sbaw  t.  roley,  62  Ohio  St.  80, 
66  N.  EL  476.  These  cases,  construing  the 
Ohto  provlaiMi,  are  OKiclUBlTe,  and  on  sec- 
tion 4616,  together  with  Bectiong  4766  and 
tbe  other  sections  mentioned,  which  barmon* 
Ixe  with  this  view,  we  tkold  that  Ida  M.  Pow- 
ers bad  a  hmnestead  Interest  In  tbe  premises, 
which  was  exempt,  that  the  judgment  of  the 
appellant,  Wytxnlng  Loan  &  Trust  Cmnpany. 
did  not  attach,  and  said  otnapai^  ma  not 
entitled  to  a  judgment  for  a  Iten  an  the 
premises. 

[2. 3]  The  second  question  to  be  determined 
Is  whether  the  disdiarge  of  the  Spracklen- 
Kneny  mortgage  automatically  made  the 
judgment  of  the  trust  company  a  prior  Hen. 
The  answer  depends  upon  the  facts  as  to 
whether  the  Hnrtt-Bacbmann  mortgage  was 
given  for  the  purpose  and  with  the  Intentloh 
of  continuing  the  security  of  the  old  mort- 
gage. It  Is  urged  by  appellant  that  the  trial 
court  erred  in  admitting  oral  evidence  to 
show  this  fact. 

We  think  the  evidence  was  admissible,  as 
It  did  not  tend  to  contradict  the  written  evi- 
dence and  tbe  notes  and  mortgages,  but  was 
tar  the  purpose  of  proving  an  extraneous 
fiict  or  surrounding  drcumstance.  to  wit. 
the  purpose  and  Intention  of  the  parties  In 
making  the  transaction  evidenced  bj  tlie 


writing,  It  la  possibly  In  tbe  nattue  of  a 
separate  oral  agreement  on  a  subject  not 
Included  in  or  disclosed  by  Oie  writings,  and 
not  Incfnslstent  with  their  terms.  9  Bncy.  of 
£v.  p.  360,  and  cases  cited.  The  evidence  so 
admitted  proved  beyond  question  that  such 
was  the  intention  of  all  the  parties  theretq. 
This  was  not  contradicted  by  the  writings 
or  any  oral  evidence.  The  evidence  sustains 
the  flndlngs  of  fftct  of  the  trial  court  upon 
this  point 

There  was  a  substitution  of  one  mortgage 
for  another,  without  the  payment  of  money, 
for  the  convenience  of  tbe  parties,  the  acts 
being  practically  simultaneous  and  parts  of 
the  same  transaction,  with  the  Intention  that 
the  debt  and  security  should  continue. 

"Entering  satisfoetion  of  a  mortgage  and  tak- 
ing a  new  one,  when  designed  by  the  parties 
to  be  merely  a  continuation  of  the  first  mort- 
gage, and  when  tbe  two  acts  are  practically 
simultaneous  or  parts  of  the  same  transaction, 
ia  not  an  extinguisbment  of  tbe  mortgage,  but 
a  renewal  thereof,  and  does  not  give  priority  to 
an  intervening  judgment  or  mortgage  creditor 
of  the  mortgagor,  especiallj  where  it  is  done  in 
good  faltb,  in  ignorance  of  the  odstenee  of 
tbe  intervening  lien,  and  wiUiout  any  intenttm 
to  release  the  lien  of  tbe  mortgage."  27  Oyc 
1222,  and  cases  cited;  Packard  v.  Kingman, 
11  Iowa,  219 ;  Poudcr  et  aL  v.  Ritzinger  et  al.. 
102  Ind.  671,  1  N.  B.  44;  Jonea  on  Mortgages, 
pars.  924,  927;  Story  Eq.  pars.  l(^6c  1(360 ; 
SwUt  V.  Eraemer,  18  Cal.  526,  73  Am.  Dec 
603;  Childs  r.  Stoddard,  180  Maaa.  110. 

"Tbe  taking  of  a  new  note  in  place  of  the 
one  origbially  given  does  not  operate  as  an  ex- 
tingnishment  of  tbe  mortgage  lien,  unless  that 
is  shown  to  have  been  the  actual  and  express 
intent  of  tbe  pardes."  First  National  Bank 
V.  Citizens*  State  Bank.  11  Wyo.  62,  70  Pac 
730, 100  Am.  Sl  Rep.  926. 

"A  change  in  tbe  form  of  the  security,  and 
tbe  substitntion  of  a  new  mortgage  for  tbe  one 
given  at  the  time  of  tbe  purchase,  does  not  af- 
fect the  operation  of  the  rule;  •  *  •  and 
tbe  principle  Is  not  rendered  bianilicable  by 
tbe  fact  that  the  new  or  substituted  mortgage 
is  executed  to  a  third  party  for  money  ad- 
vanced or  loaned  for  tbe  purpose.  •  •  * 
And  BO  where  tbe  money  is  borrowed  for  tbe 
purpose  of  paying  tbe  original  purchase-money 
mortgage  upon  tbe  giving  of  a  new  mortgage 
to  tbe  lender  to  secure  the  amount,  since  the 
lender  might  have  first  teken  an  asidgnment  of 
tbe  first  mortgage,  and  released  it  upon  receiv- 
ing a  new  mortgage  In  ite  place,  the  transaction 
may  be  regarded  in  equity  as  If  that  had  been 
done,  where  the  Intention  appears  to  have  been 
to  substitute  the  new  for  the  old  mortgage  giv- 
ing the  new  mortgagee  tbe  same  lien."  Pow- 
ers V.  Pense,  20  Wyo.  839.  123  Pac.  929,  40 
U  B.  A.  (N.  S.)  786,  and  cases  cited;  20 
Enc7.  UQU  Sa4  1008. 

The  appelant  Insiste  that  the  above  au- 
thorities are  inapplicable^  because  In  this 
case  there  was  a  change  of  debtor,  and  not 
merely  a  renewal  between  the  same  parties. 
The  rule  is  clearly  applicaUe  where  there  ts 
a  change  of  creditor.  We  see  no  reason  why 
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the  same  rale  tfhonld  not  apply  when  tiiere 
iB  a  diange  of  debtor.  There  was  no  ex- 
tlngolBhment  of  the  debt  The  intentlQii  of 
the  parties  as  disclosed  by  the  evidence  was 
tliat  Qie  debt  and  the  security  should  con- 
thiue. 

"The  tbing  flecured  is  .the  debt,  rather  tban 
the  note  &nd  other  evidence  thereof,  and  ao 
long  as  the  debt  can  be  traced,  whatever  form 
it  maj  assume,  the  security  remains  good  as 
security  for  the  debt."  First  National  Bank 
v.  Citizens'  State  Bank,  11  Wyo.  62,  70  Pac. 
730,  100  Am.  St.  Sep.  926  ;  20  Ency.  U  (2d 
Ed.)  860;  2  Jones  on  Mort  924;  Simmons 
Hardware  Co.  r.  Thomas,  147  Ind.  313,  46 
N.  E.  646;  Bray  t.  First  Avenue  Coal  Min- 
ing Co.,  148  Ind.  609,  47  N.  E.  1073;  Mc- 
Caughrin  v.  WiUiame,  16  S.  C.  605. 

Id  each  of  the  cases  dted  by  appellants 
the  money  was  paid  and  the  debt  extinguish- 
ed. Such  were  not  the  facts  In  the  case  at 
bar.  We  conclude,  therefore,  under  the  evi- 
dence In  this  case  and  the  law  applicable 
thereto,  that  the  Judgment  of  the  trust  com- 
pany did  not  become  a  prior  lien  to  the  mort- 
gage, and  that,  there  being  a  homestead  in- 
terest exempt,  said  Judgment  did  not  attach 
to  or  become  a  lien  on  the  praises.  The 
Ja<tem«it  of  the  district  court  is  affirmed. 

Affirmed. 

POTTER,  1.,  and  M3DMTZBB,  District 
Judge,  concur. 

Hon.  CHABLES  E.  WINTER  and  Hon. 
WILLIAM  a  MENTZER,  District  Judges, 
were  called  In  to  sit  in  place  of  BEARD,  C. 

and  BLTDBNBURGH,  J.,  who  were  un- 
able to  sit  by  reason  of  lUneaB. 

POTTER,  J.  Judge  WINTER,  then  Judge 
of  the  Sixth  Judicial  District,  having  sat  as 
a  member  of  the  court  upon  the  submission 
of  this  canse,  prepared  the  foregoing  opinion 
prior  to  his  recent  retirement  from  the  office 
of  district  Judge,  upon  resigning  that  office, 
to  be  filed  as  the  opinion  of  the  court  in  the 
cause.  But  the  absence  of  a  majority  of  the 
sitting  Judges  prevented  an  order  disposing 
of  the  cause  prior  to  Judge  WINTER'S  va- 
cation of  liis  office.  The  opinion  expresses 
the  conelnsions  of  the  court  upon  the  ques- 
tions submitted,  and  its  reasons  for  disposing 
of  the  cause  by  affirming  the  Judgment,  and 
the  same  is  now  ordered  filed  as  the  opinion 
of  the  court  in  the  cause.  I  deem  it  proper, 
however,  to  add  something,  in  a  concurring 
opinion,  upon  the  question  of  the  right  of 
Ida  M.  Powers  to  a  homestead  exemption  as 
against  the  appellant's  Judgment,  under  sec- 
tUm  4616.  Compiled  Statutes  1910;  that  sec- 
tion not  having  been  referred  to  by  counsel 
in  any  of  the  brieft. 

The  appellant's  Judgmmt  was  obtained  on 
February  24,  1914,  and  was  against  Ida  H. 
Powers  and  her  husband,  E.  E.  Powers.  At 
that  time  the  property  was  incumbered  by  a 
recorded  mortgage  for  $1,600,  given  on  June 


27,  1910,  by  one  Spradden  and  wife,  then 
ttie  owner  of  the  property,  to  Mary  M.  Kneny, 
which,  prior  to  the  date  of  said  Judgment, 
had  been  assigned  to  the  plaintiff,  Bachmann. 
Prior  to  the  date  of  said  Judgment,  also, 
through  mesne  conveyances  and  a  sufficient 
deed  to  her,  Ida  M.  Powers  became  the  owner 
of  the  property,  who  then  and  thereafter  re- 
sided thereon  with  her  husband  and  their 
six  cliildreit  until  some  time  In  1914,  subse- 
Qumt  to  the  date  of  said  Judgment,  when  she 
sold  and  conveyed  the  property,  her  husband 
Joining  In  the  deed,  to  Nora  L.  Hurtt,  one 
of  the  defendants  In  the  court  below  and  a 
respondent  here ;  said  grantee  thereupon  en- 
tering into  possession  and  occupancy  of  the 
premises  and  residing  thereon  with  her  hus- 
band and  children,  and  Mrs.  Powers  and  her 
husband  then  entering  Into  possession  and 
occupancy  of  other  land  contemporaneously 
conveyed  to  her  by  Mrs.  Hurtt  as  a  part  of 
the  consideration  for  the  sale  and  conveyance 
of  the  property  In  question.  Mrs.  Hurtt  as- 
suming the  Bat^ann  mortgage,  and  Mrs. 
Powers,  with  her  husband,  executilng  a  mort- 
gage to  Mrs.  Hurtt  upon  the  property  convey- 
ed to  her  for  the  amount  of  the  Bachmann 
mortgaga  No  execution  is  shown  to  have 
been  Issued  or  levied  upon  the  land  under  the 
appellant's  Judgment,  but  the  appellant  was 
J{^ed  as  a  defendant  in  the  action  to  fore- 
close &e  Bachmann  mortgage,  executed  by 
Mrs.  Hurtt  and  her  husband  upon  the  land 
formerly  owned  by  Mrs.  Powers  to  take  the 
place  of  the  original  mortgage  executed  by 
Spracklen  and  wife  and  assigned  to  Br<A- 
mann ;  and  the  appellant  by  answer  aliped 
its  Judgment  and  that  It  constituted  a  valid 
and  superior  lien  upon  the  premises. 

The  trial  court  found  ttiat  the  value  of  the 
property  did  not  at  any  time  durii^  the  peri- 
od Involved  exceed  In  value  the  sum  of 
S2,600 :  that  the  mor^ge  indebtedness 
thereon  was  at  all  times  during  said  period 
the  sum  of  $1,600,  and  at  the  date  of  the 
Jui^ment  In  this  cause  amounted  to  $1324.66. 
exclusive  of  costs;  and,  as  a  conclusion  of 
law,  that  as  the  mortgage  lien  and  home- 
stead exemption  exceeded  the  value  of  the 
land  the  appellant  was  without  any  Iten 
thereon  at  any  time  under  Its  Judgment. 

Preliminary  to  a  coneideration  of  section 
4616,  under  which  Mrs.  Powers  is  held  by 
this  court  to  have  been  entitled  to  a  home- 
stead exranption,  It  Is  well  to  call  attention 
to  certain  other  sections  of  the  Code  relating 
to  homesteads  and  Judgment  lims.  The  sec- 
tion declaring  a  homestead  exempUon  in 
force  until  1916,  when  it  was  amraded  by 
increasing  the  exemption  from  $1,600  to 
$2,600  (Laws  1915,  a  104.  H  2  and  9),  ptY>- 
vided  that  every  householder  bdng  the  head 
of  a  family,  and  every  resident  of  the  state 
who  has  reached  the  age  of  60  years,  whether 
the  head  of  a  fandly  or  othwwise,  shall  be 
entitled  to  a  homestead  not  exceeding  in  val- 
ue the  sum  of  $1,600,  exempt  from  execatioa 
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and  attachment  arising  from  any  debt,  «m- 
tract,  or  cItU  obligation  ento^d  into  or  in- 
cnrred.  Comp.  Stat  1910,  S  4755.  The  sac- 
oeeding  section  (4756)  provides  tttat  such 
homestead  sli&ll  only  be  exempt  while  occa- 
pied  au  such  by  the  owner  thereof,  or  the  per- 
son entitled  theretc^  or  his  or  her  fiunlly,  or 
while  OiB  owner  is  actually  living  wlOiin  this 
state. 

Section  4769  provides  in  substance  that, 
when  a  creditor  shall  be  of  the  opinion  that 
any  homestead  is  of  greater  value  than 
¥1^  (now  t^fiOO)  on  filing  an  affidavit  of 
that  foot  with  the  derfc  of  the  district  court, 
he  may  proceed  against  snch  homestead  as  in 
ordinary  cases,  and  if  it  shall  sell  for  more 
than  f  1^  (now  $2^)  and  costs,  the  eX' 
cess  shall  be  applied  to  the  payment  of  the 
demand  of  snch  creditor,  bnt  In  all  cases 
the  sum  of  $1,600  (now  $2,600),  free  of  diarge 
or  expense,  shall  be  paid  to  the  owner  of  the 
homestea'a ;  and  if  it  shall  not  sell  for  more 
ttian  $1,600  (now  $2,600)  and  costs,  the  one 
Instituting  the  proceedings  shall  pay  aU 
oosts  thereof,  and  tb^  shall  ceaa^  wittkout 
affecting  or  impairing  the  rights  of  the  owner 
of  the  homestead. 

Tbe  next  sn6ceedlng  section  (4700)  provides 
that,  in  case  of  sale  of  a  homestead  on  execu- 
tion or  otherwise,  the  proceeds  of  sale,  not 
exceeding  the  amonnt  of  the  exemption,  shall 
be  exempt  from  attachment  or  levy  on  execu- 
tion, and  any  subsequent  homestead  acquired 
by  tbe  proceeds  thereof  shall  also  be  so 
exempt,  and  no  judgment  or  other  dalm 
against  the  owner  of  such  homestead  shall 
be  a  lien  against  tbe  same  in  tlie  hands  of 
a  bona  fide  pnrdiaaer  tw  a  TalnaMe  eonidd- 
eration. 

A  Judgment  Hen  Is  provided  for  as  follows: 
Section  4688,  Oomp.  Stat,  dedares  that 
lands  and  tenements,  indudlng  vested  Infw- 
fests  therein,  and  permanent  leasehold  estates, 
renewable  forever,  and  goods  and  diattds, 
not  exempt  by  law,  shall  be  subject  to  the 
payment  of  all  debts,  and  shall  be  liable  to 
be  taken  on  execution,  and  sold  as  thereinaft- 
er provided.  It  is  provided  section  4684 
that  **Bnch  lands  and  tenements,"  within  the 
county  where  the  Jndgmmt  la  entered,  shall 
be  bound  for  the  satisfaction  thereof  from 
tbe  first  day  of  tbe  term  at  which  Judgment 
is  rendered;  but  Judgments  by  confession, 
and  Judgments  rendered  at  tbe  same  term  at 
which  the  action  is  commenced,  diall  bind 
such  lands  only  from  tbe  day  on  wblcb  sudi 
Jud^ents  are  rendered ;  and  all  otber  lands 
shall  be  bound  from  the  time  they  are  selxed 
in  execution.  Thus  a  Judgmoit  Ucsi,  without 
levy  of  execution,  exists  under  tbe  statute 
only  upon  lands  and  tenements  "not  exonpt 
by  law."  So  that  to  give  ajHi^lanf  s  Judg^ 
ment  tbe  standing  of  a  lien  upon  tbe  laud  m 
question,  while  owned  and  occupied  by  Mrs. 
Powers,  it  must  not  have  been  exempt  by  law, 
though  np(m  filing  an  affidavit  that  the  borne* 
stead  was  of  greater  value  than  tbe  amoant 


of  tbe  exemption,  it  might  have  been  pro- 
ceeded against  by  the  creditor  under  section 
4759,  subject  to  the  conditions  therein  stated. 
The  record  does  not  show  that  any  such  pro- 
ceeding was  instituted  by  the  appellant  in 
this  case.  If  tbe  property  was  exempt,  tbm, 
under  the  provision  of  the  last  clause  of  sec- 
Utm  4760,  the  Judgment  would  not  be  a  Uen 
against  Qie  land  In  the  bands  of  Mrs.  Hurtt, 
to  whom  It  was  conveyed  by  B£rs.  Powers, 
for  she  was,  wltbout  question,  a  bona  fide 
purdiuu-  tbereof  for  a  valuable  conddera- 
tlon. 

Appellant's  only  oontmtlon  upon  tbe  ques- 
tion of  a  homestead  exemption  In  tbe  land 
in  question  is  that  ICrs.  Powers  was  not  Qw 
bead  of  a  family,  and  waa  not  entitled  to  a 
bomeatead  exonptlon  for  that  ^aaon,  and 
that  therefore  the  Judgment  of  tbe  app^Uant 
becamiB  a  lien  upon  her  prooertj,  subject 
<»ily  to  Qie  old  Kneny  mortgage  wbidi  bad 
been  assigned  to  Baduaann;  but  fliat  con- 
tentimi,  as  well  as  tbe  argument  presented  In 
support  tboeof,  entirdy  Upiores  the  provl- 
AooM  at  section  461S,  vrtiidi  was  adcqptod  aa 
a  part  of  our  Code  of  dvU  Procedure  enacted 
In  1886,  fallowing  tbe  language  of  oiigtoal 
section  6819  of  tbe  Ohio  Code  as  published 
in  tbe  Bevlsed  Statutes  of  Out  state  of  1880; 
wUch  section  bad  been  construed  by  tbe 
Supreme  Court  of  Ofaio  In  a  case  dted  in  tbe 
opinion  by  Judge  WINTBOt.  Patrick  v. 
Uttell,  86  Ohio  St  79,  88  Am.  Rep.  602. 
That  case  was  decided  at  the  January  term, 
1880,  and  had  reffereoee  to  Ola  provlston  of 
the  Code,  though  it  refm  to  It  by  dtlng  the 
diapter  of  the  Ohio  Laws  of  1874  (71  Ohio 
I«WB,  p.  47),  by  whldi,  througb  amendment, 
it  became  a  part  of  Oie  Code,  and  aa  so  con- 
strued It  was  held  to  save  to  tbe  married 
woman  against  whom  a  Judgment  ml|^t  be 
rendered  and  ^forced  thereunder  aa  If  She 
were  unmarried,  the  same  exemptions  as  are 
provided  for  heads  of  families. 

Tbe  <mly  question  that  could  possibly  arise 
under  that  section  affecting  the  right  to  such 
exemption  would  be  whether  it  applies  where 
the  wlte  sues  or  is  sued  Jointly  with  her  bus- 
band;  bnt  that  was  not  deemed  material  in 
the  Ohio  case  dted,  ft>r  in  that  case  the  ac- 
tion was  brou^t  against  both  husband  and 
wife  for  services  rendered  and  money  paid 
for  them  under  a  contract  signed  by  both  of 
tbem ;  and  It  la  dear,  we  think,  that  It  Is 
immaterial  whether  the  wife  is  the  sole  par- 
ty plaintiff  or  defendant  sues  or  Is  sued 
Jointly  with  her  husband  or  with  any  otber 
person,  If  it  is  sought  in  the  action  to  recov- 
er a  perscmal  Judgment  or  enforce  a  personal 
liability  against  her.  The  word  "alone^"  in 
tbe  phrase  **when  a  married  woman  sues  or  is 
sued  alone,"  is  evidently  used  In  tbe  sense  of 
•^eme  sole,"  and  it  was  Intended  to  provide 
that  when  a  married  wcnnan  sues  or  is  sued 
as  a  feme  s<Ae,  or  as  unmarried,  "like  pn>* 
osedings  shaU  be  bad,**  et&  It  reada: 
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'*When  a  married  woman  taea  or  is  sued  alone, 
like  proceedings  shall  be  had,  and  jodgment 
may  b«  rendered  and  enforced  as  if  she  were 
immartied,"  ate. 

The  use  of  the  word  "unmarried"  In  that 
connectloD  seems  plainly  to  Indicate  that  the 
section  was  intended  to  apply  to  any  action 
brooght  by  m  against  a  married  woman  as 
feme  side.  It  was  not  unusual  to  qieak  of  a 
married  woman  as  suing  or  being  sued  alone, 
^en  expresdng  the  thought  that  she  might 
be  sued  as  If  unmarried.  The  maniftet  pur- 
pose of  the  provision  was  to  authorize  a  per- 
sonal judgment  against  a  married  woman  in 
an  action  brought  to  enforce  a  personal  lla- 
Ullty  on  her  part,  and  the  enforcement  of 
ttiat  jadgmrat  in  the  same  manner  as  if  she 
were  unmarried ;  and  certainly  it  could  not 
have  been  intended  that  such  purpose  might 
be  obviated  by  Joining  her  husband  or  any 
other  person  with  her  as  a  party  plaintiff  or 
defendant,  who  might  be  also  liable  upon  the 
same  contract  or  for  the  same  debt  or  obliga- 
tion. 

By  amendment  in  1S84  of  the  section  as  it 
appeared  In  the  Ohio  Revised  Statutes  of 
18S0  the  word  "alone"  was  omitted.  But  In 
the  act  making  that  amendment  a  preceding 
section  prohibited  Joining  a  husband  with  his 
^'ife  In  any  action,  except  when  the  cause  of 
action  is  In  favor  of  or  against  both  of  them. 
That  section  amended  section  4096  of  the 
Ohio  Code,  and  provided : 

"A  married  woman  shall  sne  and  be  sued  as 
if  she  were  tmmarried,  and  her  husband  shall 
be  Joined  with  her  only  when  the  cause  of  ac- 
tion ia  in  favor  of  or  against  both  her  and  her 
huaband.** 

commission  appointed  to  redraft  our 
Code^  and  whldi  reported  the  present  Code 
to  the  L^Islatnre  of  1886,  evidently  took  tiie 
section  as  it  was  fbund  in  Oie  pnblliihed  revt- 
slon  of  1880  of  the  Ohio  Statutes,  without 
noticing  the  amendmrat  of  1884,  or  deeming 
It  immaterial.  But,  as  explained  in  the  fore- 
going and  In  this  opinion,  the  decisions  under 
the  provision  were  the  same  in  Ohio  before 
and  after  the  amCT.dment.  Our  Code  did  not 
adopt  section  4906  as  found  either  in  the  Ohio 
Revised  Statutes  of  1880  or  the  Ohio  amenda- 
tory act  of  1884,  but  Instead  it  was  provided 
In  our  Code  that  it  shall  not  be  necessary  to 
Join  a  husband  with  his  wife  as  a  party,  ex- 
c^t  in  a  case  where  it  would  be  necessary 
to  Join  him  without  reference  to  the  fact  of 
his  marriage  to  sndi  woman.  Comp.  Stat 
1910,  {  4314. 

Prior  to  the  adoption  of  our  Code  In  1886, 
in  view  of  the  provision  of  the  Code  then  In 
force,  requiring  that  when  a  married  woman 
is  a  party  ber  husband  shall  be  Joined  with 
her,  except  that,  when  the  action  concerns 
her  separate  property,  she  may  sue  alone, 
and  when  the  action  Is  between  herself  and 
husband  she  may  sue  or  be  sued  alone,  and 


the  several  provisions  of  the  act  of  December 
4,  1860,  with  reference  to  married  wonHsi 
(Comp.  Laws  1876,  c.  82),  which  authorised  a 
married  woman  to  sue  and  be  sued.  In  rela- 
tion to  her  property,  person,  or  reputation,  as 
If  she  were  sole,  and  also  to  sue  and  be  sued 
as  if  sole  In  regard  to  her  trade,  business, 
labor,  services,  and  her  earnings,  the  question 
was  unsettled  whether  the  said  act  of  1860 
or  the  provirion  of  the  C6de  applied  In  suits 
brought  by  or  against  a  married  woman,  even 
as  to  those  cases  provided  for  In  said  act  of 
1860.  See  Granger  r.  Lewis  Bros.,  2  Wyo. 
231.  A  dissenting  opinion  In  thnt  case  held 
that  the  Married  Woman's  Act,  In  the  respect 
Indicated,  was  not  repealed  by  Implication  by 
the  Code  of  1873  containing  the  provision 
aforesaid  requiring  a  husband,  except  in  the 
two  cases  meitJoned,  to  be  Joined  with  his 
vrlfle  as  a  paxt^.  But  the  majority  opinion 
held  that  it  was  unnecessary  to  determine  tbe 
effect  of  said  Married  Woman's  Act,  holding, 
however,  that  the  trial  court  erred  in  taking 
from  the  Jury  the  Issue  as  to  the  coverture  of 
the  defeodant  at  Ote  time  oi  the  transaction 
Invfdved  In  Oie  suit  and  the  Institution  there- 
of. 

Section  4615  afbresald,  granting  to  a  mar- 
ried woman  under  a  Judgment  rendered 
against  her  the  bmeflt  of  all  exemptions  to 
heads  of  families,  is  in  line  with  a  provision 
of  the  debtor  exemption  statutes  with  respect 
to  personal  property  wMdi  has  been  in  force 
since  1871.  Personal  property  of  any  kind  or 
character  to  be  selected  by  a  debtor,  being 
the  head  of  a  family  and  residing  with  the 
same,  not  to  exceed  the  value  <^  $600.  is  de- 
clared to  be  exempt,  and  It  is  then  provided: 

"That  in  any  case  where  the  property  hefoM 
mentioned  shall  be  the  sole  and  separate  prop- 
erty of  the  wife.  It  shall,  to  the  same  extent 
and  for  all  purposes,  be  exempt  for  the  debts 
of  the  wife."  Comp.  Laws  1876,  &  4S,  l|  2, 8 ; 
Comp.  Stat  XOlO,  H  4762,  4768. 

Having  concluded  that  the  trial  court  prop- 
erly found  that  Mrs.  Powers  was  entitled  to 
a  homestead  exemption  In  the  premises  under 
the  provisions  of  section  4S16,  it  Is  not  neces- 
sary to  consider  whether  she  would  be  en- 
titled, to  such  exemption  under  the  provisions 
of  the  homestead  statutes  standing  alone,  or 
whether  her  husband  would  be  entitled  to 
such  an  exemptl<Hi  in  the  property  held  in 
her  name.  ThAt  property  held  In  the  wife's 
name  might  be  a  homestead,  at  least 
when  conveyed  to  her  by  her  husband, 
seems  to  have  been  the  view  of  the  court 
when  deciding  the  case  of  North  Platte  Mill- 
ing Co.  V.  Price,  4  Wyo.  293,  83  Pat  664.  In 
that  case,  where  the  property  hod  been  con- 
veyed to  the  wife  pursuant  to  an  antenuptial 
contract  but  .after  the  husband  had  become 
Indebted,  and  a  credits  attacted  the  c(HiTey> 
once  as  frawhilent,  the  conr^  by  Oonaway, 
J.,  said: 
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rrhe  propBTtr  wu  and  hi  a  homettead  and     H.  S.  Rogeta,  of  I«iiiedt  for  appellant 
not  tablet  to  aala  on  aneation  In  the  oidinaiy      Blduud  J.  H<q>kins»  Att7.  Gan.,  Eoacoe 
way.    Td  tha  amoont  of  «1,B0(M)0  it  to  ax>  b.  PetMBon,  of  Lamed,  and  J.  K.  Bankln, 
^P^'  of  Tttpeka,  for  Uw  State. 


See,  also.  Arp  r.  Jacobs,  8  Wyo.  489,  27 
Pac.  800  ;  21  Cyc.  BOl,  507. 

But  It  is  not  Intended  to  decide  the  gnes- 
tlon  In  this  case,  nor  Is  It  clearly  presented 
here  by  the  flndlnga  or  briefa.  And  of  coarse 
but  one  homestead  exemption  In  this  proper- 
ty could  be  allowed. 

The  conclusion  of  the  trial  court  that  the 
amount  of  the  prior  mortgage  lien  should  be 
first  deducted  from  the  ralne  of  the  land  In 
ascertaining  the  extent  of  the  exemption,  and 
that  the  exemption  should  be  allowed  as  to 
the  excess,  la  not  Questioned  here;  but  that 
conclusion  Is  amply  supported  by  authority, 
and  Is,  I  think,  in  accord  with  the  spirit  and 
a  reasonable  construction  of  our  homestead 
atatntes.  21  Cyc  492;  IS  Am.  A  Eng.  Bncy. 
Ij.  692 ;  Kilmer  t.  Garilck,  186  Ul.  406,  S6  N« 
E.  1108;  Beames  t.  Morrow,  193  111.  App. 
166;  Meyer  r.  KIckerson.  101  Mo.  184,  14  S. 
W.  188 ;  Honf  t.  Brown,  171  Mo.  207,  71  S.  W. 
12S;  Hoy  t.  Anderson,  39  Neb  886,  68  N.  W. 
126,  42  Am.  St  Bep.  691;  Pmgh  r.  Ports- 
moDth  Sar.  Bank,  48  Neb.  414,  67  N.  W.  809; 
Uonm  T.  Skinner,  57  Neb.  164.  77  N.  W.  876 ; 
Crosby  t.  Anderson,  49  Utah,  167,  1G2  Pac 
TC;  In  n»  Barretl^a  Eatate  (D.  O.)  140  Fed. 
660;  Hlnacm  et  A  Adrian  et  aL,  92  N.  a 
121;  White  T.  Fnlghnm,  87  Tenn.  281,  10  S. 
W.  SQL;  White  t.  Horton.  154  OaL  103,  9T 
Pac  7(M8  L.  B.  A.  (N.  B.)  49a  and  note^  cit- 
ing cueai 


006  Kan.  407) 

.  STATE  T.  WEBB.    (No.  22361.) 

(SopraDM  Court  o£  Kanaas^   Oct  11,  1919.) 

(8vHa1m9  bv  the  Oowri.) 

Chattkl  HonraAGEa  «»230— Uiruwrnr  dis- 
posmoN  or  hobtoaobd  fkbsonautt. 
A  title  note  (one  arldendng  the  conditional 
sale  of  personal  prop«r^  and  reserrfaiir  the  title 
thereto  in  the  vendor  nntU  fall  payment  of  the 
purchase  price)  la  not  a  chattel  mortsage,  with- 
in the  meaning  of  that  term  aa  ased  in  sec- 
tioD  6618,  Ganeral  Stotates  of  1916,  punish^ 
ing  the  nnlawfol  disporitlon  of  mortgaged  per- 
sonal property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Etrst  and  Secimd  Bertes^  COiattel 
Mortgage.] 

Appeal   ttom    District   Gonrt,  Pawnee 

County. 

R.  A.  Webb  was  conTicted  under  the>Btat> 
nte  penalising  the  unlawful  disiKwal  of  mort- 
gaged personal  property,  and  he  appeals. 
Beversed  and  remanded,  with  directions  to 

discharge  the  defendant 


WEST,  J.  The  defendant  appeals  from  a 
Judgment  of  conviction  In  a  prosecution 
brought  under  the  statute  penalizing  the  un- 
lawful disposal  of  mortgaged  personal  prop- 
erty. The  information  alleged  that,  with  the 
puriMse  to  defraud  the  mortgagee  and  with- 
out bis  written  consent,  he  disposed  of  an 
automobile  on  which  at  the  time  there  was 
a  chattel  mortgage,  "of  the  form  commonly 
known  as  a  title  note,"  to  secure  an  Indebt- 
edness of  $350,  and  that  the  Instrument  was 
binding  and  properly  of  record  in  the  office 
of  the  register  of  deeds.  After  bis  motion 
to  qoasb  was  oTerruled.  ttw  d^oidant  plead- 
ed guilty,  and  later  moved  In  ureat  of  Judg- 
ment 

The  sole  question  InTolved  Is  wbeth^  the 
section  under  which  the  information  was 
drawn  (General  Statutes  ot  1915,  {  6613)  In- 
dudes  a  title  note.  One  of  these  instm- 
ments,  when  properly  recorded.  Is,  In  many 
respects,  the  aame  in  ^ect  as  a  chatty 
mor^ge.  It  haa  been  said  that  these  con- 
tracts should  be  regarded  im  the  same  basis 
as  a  chattel  mortgage;  that  there  is  a  theo- 
retical distinction,  but  no  practical  difference. 
Christie  T.  Scott,  77  Kan.  257,  261,  94  Pac 
214.  In  Paul  T.  LIngenf  elter,  89  Kan.  871, 
132  Pac  1179,  it  was  said: 

**No  reason  can  be  suggested  for  regarding 
eon  tracts  of  this  character  as  any  different  in 
effect  from  chattel  mortrnM***  £9  Kan.  878, 
182  Pac  1189. 

It  was  there  hdd  that  actual  notice  of 
unrecorded  title  notes  does  not  atfect  the 
creditor  any  more  than  actual  notice  of  an 
unrecorded  chattel  mortgage.  It  remains  to 
be  seen,  however,  whether  the  Legislature  in- 
tended to  make  criminal  the  disposition  of 
property  covered  by  a  title  note  The  pres- 
et statute,  providing  for  recording  chattel 
mor^ges  (Qen.  Stat  1915,  |  6495),  was  en- 
acted in  1868.  The  provlsitxi  for  roiewals 
was  made  at  the  same  time,  and  amended 
by  chapter  364  of  the  Laws  of  1903;  both 
the  original  statute  and  the  amendment 
leaving  the  diattel  mortgage  void,  unless  re- 
newed within  a  certain  time.  Not  until  1889 
was  provision  made  for  the  recording  of 
notes  evidencing  a  conditional  sale,  title 
being  reserved  In  the  roidor  until  payment 
when,  by  diapter  255,  It  was  provided  that 
sncii  instruments  (described  In  the  title  of 
the  act  as  "title  notes^  nti^^t  be  deposited 
with  the  raster  of  deeds,  and  should  there- 
after be  ''subject  to  the  law  ai^Ucable  to 
the  filing  of  chattel  mortgages."  This  was 
amended  by  the  Legislature  of  1901  (Gen. 
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8tat  ISiS,  I  6G0Q  b7  vronsbag  that  thoK 

"shall  be  entered  vpon  the  recordt  the  same  as 
a  chattel  mortKage,  and  when  lo  depoidted  eball 
remain  fai  full  force  and  effect  nntil  the  amoant 
of  the  eame  is  folly  paid,  withoat  renewal  of 
the  same  by  the  vwidor.  •   •   • " 

This  makes  quite  a  material  distinction 
between  a  title  note  and  a  chattel  mortgage 
in  respect  to  the  continuation  of  the  lien; 
the  record  of  the  latter  requiring  to  be  re- 
newed biennially.  Oen.  Stat.  1916.  |  6487. 
While  the  effect  of  title  notes  and  ciiatt^ 
mortgages  Is  In  many  respects  the  some,  the 
former  retain  title  in  the  seller,  while  tlie 
tatter  convey  title  to  the  lender.  C3hapter 
104,  Laws  of  1901,  made  it  a  crime  for  a 
"mortgagee  named  in  a  chattel  mortgage,"* 
Jto  execute  a  release  or  satiafaction  of  such 
"duttel  mortgage."  It  will  be  observed  that 
In  this  act  no  mention  Is  made  of  title  notes, 
while  chapter  26S  of  the  Laws  of  1889  speaks 
of  "vendor^  and  "creditors  of  the  vendee^" 
and  not  of  mortgagors  and  mortgagees,* 

Tte  recording  act  (section  6495)  covers 
"emjr  mortgage  or  conveyance  Intended  to 
operate  as  a  mortgage  of  personal  property. 
*****  Not  only  was  this  broad  language 
not  deemed  sufficient  to  include  title  notes 
(Srunner  v.  McFarlan«  16  Kan.  600),  but 
when  tiie  act  providing  for  recording  those 
instruments  ms  framed  this  phraseology 
was  nsed: 

"Any  and  all  instmments  In  writing  or  prom- 
issory note*  now  in  ezistenoB  or  hereafter  ez- 
eented  «Hdenciiig  the  conditional  sale  of  per- 
sonal propert?,  and  that  retains  the  title  to 
the  same  in  the  vendor.  *  •  * "  Chapter 
2QC,  Laws  of  1889;  Gen.  Stat.  1915,  |  6508. 

The  Legislature  of  1874,  by  chapter  72, 
made  it  a  crime  to  fraudulently  dispose  of 
property  covered  by  <^ttel  mortgage.  This 
was  amended  by  chapter  161  of  the  Laws 
of  1897,  and  again  by  chapter  226  -of  the 
Laws  of  1911«  which  is  section  6513,  under 
which  the  Information  in  this  case  was 
drawn.'  Wb^  the  original  statute  was  em- 
acted,  and  for  years  thereafter,  there  was 
no  provision  for  recording  title  notes,  and 
it  Is  impossible  to  believe  that,  when  the 
Leglalattire  nsed  the  phrase  "mortgagor  of 
puBMial  pnuterty"  (which  words  mark  the 
baidnnlng  of  the  secdon  In  its  present  form), 
tliB  giver  of  a  tltla  note  was  Intoided  to  be 
Uuflnded.  Both  statutes  have  been  amend- 
ed, but  no  (ftange  has  been  made  In  Oie  acts 
deflping  Oie  crime  to  Indicate  any  broaden- 
ing id  Qie  langnage  first  used,  so  aa  to  tn- 
dnde  title  notes,  wlildi  In  fact  and  In  strict 
legal  contemplation  are  not  cbattd.  mort- 
gages, but  Instruments  wbldi  accomplish  a 
similar  purpose. 

The  exact  yirordlnc  of  tlie  documoit  In 
question.  Is  not  disclosed,  and  the  prosecu- 


tion ai^es  that  the  allegation  that  It  was 
a  chattel  mortgage  makes  the  Information 
good,  even  under  tiie  law  as  we  have  }nat 
declared  It,  hotwlthstandlng  the  further 
averment  that  It  was  "In  the  form  commonly 
known  as  a  title  note."  Doubtless  a  contract 
mli^t  be  written,  employing  some  expres- 
^ons  appropriate  to  a  title  note,  but  upon 
the  whole  constituting  In  1^1  ttteet  a  chat- 
tel mortgaga  The  pleader  did  not  here  use 
language  fairly  suggesting  that  situation. 
His  cfaaracterisatlon  of  the  Instrument  as 
a  chattd  mortgage^  whUe  staUng  that  its 
form  was  that  of  a  title  note,  must  be  re- 
garded as  the  ideadlng  at  a  oradnaloD  of 
law;  the  quaUflcatlai  respecting  ItB  form  be- 
ing  apparently  Inserted  for  the  commend- 
able poxpose  of  enaUlng  t3ie  vital  legal  qnea- 
tlon  In  the  case  to  be  determined  upon  the 
face  of  the  papers. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  dlsdiazge  tlte 
defendant 

All  the  Justices  ooncnrrlng. 


(105  Kan.  382) 

BAOBY  et  al.  t.  STEtAUB  et  sL  (No.  22223.) 
(Sapreme  Court  of  Kansas.    Oct.  11,  1919.) 

(8»Bahu4  by  the  Court.) 

L  Sales  *=»417— Kvidbnck  to  BtJSTAiw  fxkp- 
ino  AS  TO  uASErr  pbicb  of  ruix.  oiu 
The  evidence  AeU  sufficient  to  support  a 
finding  of  the  market  price  of  fod  oil  during  a 
certsln  period. 

2.  A^EAL  A2TD  XBBOB  4»1174-^taVKBaAL  OB 

AmBHAXCX    oir   ueuirittBsxAXDure  or 

HAirnAn  in  iobmbb  apfbai.. 
In  view  of  the  possibility  that  the  judgment 
appealed  from  was  affected  by  a  mlsunJcr- 
standing  of  the  purpose  of  this  court  in  a  for- 
mer remand,  it  will  Iw  set  aside  or  allowed  to 
stand  according  to  whether  or  not  it  was  in- 
fluenced by  a  bc^ef  on  the  part  of  the  trial 
judge  tliat  the  mandate  requind  the  maUng  of 
a  certain  finding  Irreqieotive  of  liia  own  Jndg* 
ment  of  the  truth  and  weight  of  the  evidence 
on  which  it  was  bMed*  the  trial  court  to  apply 
this  ruling  aoenrdiag  to  ita  knowledge  of  the 
fact  in  that  regard. 

8.  Sales  «=s>418(1)— Liabiutt  or  «ELm  m 

BBEAOH  or  OOnTBAOT. 

'  In  an  action  against  the  seller  for  refoaal 

to  complete  the  performance  fA  a  eoatraet  to 
famiah  at  a  sUted  price  from  4,000  to  6,000 
barrels  of  fuel  oil  per  month  fw  two  years,  a 
provision  being  added  that  the  buyer  most 
take  the  maximum  amount  if  offered,  the  Uabil- 
1^  of  the  seller,  where  it  Is  measured  by  the 
ordinary  rule  of  the  differenoe  between  tiie  con- 
tract and  market  price,  is  based  upon  the  non- 
delivery of  &e  minimum  amount  only,  although 
deliveries  of  an  Intermediate  amount  had  been 
made,  while  the  contract  was  being  carried  out. 
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4.  New  TXUL  ^lOff— BsroBAi.  fOB  inEWX.T 
DIBOOVIBBD  BTIDEHOI  IfOT  EBBOK. 

The  DTerrnlins  of  a  motion  for  a  new  trial 
en  th«  fTooDd  oi  nawly  dieoorered  eridence 
fteU  not  to  have  ban  amnwoaa. 

Appeal  from  Dlatrlct  Court,  Allen  County. 

Action  by  H.  r.  Bagbj  and  others  againat 
O.  A.  Stranb  end  otben.  Judgment  for 
plalntiffi,  and  dafeaidanta  ftppeaL  Booand- 
6d  ftv  a  modlflcatioii  and  Jndgmoit  'to  be  otb- 
erwlae  affirmed  ca  fortber  modified  according 
to  oi^nlmi. 

Ohaa.  H.  Apt  and  Bted  Apt  bollk  of  Iota, 
for  appellants. 
Oard  &  Gard  and  Baxter  D.  UcOlaln,  all 

of  lola,  for  appeUeea. 

MASON,  J.  The  defendants  made  a  con- 
tract by  which  they  agreed  to  furnish  to  the 
plaintiffs,  for  a  period  of  two  years  b^in- 
nlng  October  1. 1912,  tmm  4,000  to  6,000  bar- 
r^s  of  toA  <ril  at  Moran.  in  Allen  county,  at 
68  cents  a  barret  They  made  d^veriea  up- 
on tbe  contract  until  February  14, 1813,  wben 
Oiey  refused  to  proceed  fnrUier  under  it 
Tbe  plaintiffs  brouiJit  suit  for  Iweach  of  con- 
tract, and  obtained  a  judgment  for  $l,88a82. 
whidi  was  found  to  be  the  amount  of  the 
Aammgtm  fliey  bad  Sustained  iQt  to  May  2, 1913, 
at  wUdi  time  the  only  customer  with  whoi& 
th^  had  had  a  contract  toi  the  disposal  of 
the  oil  became  bankrupt  and  ceased  business. 
The  plalutlflB  appealed  on  the  ground  that 
they  were  entitled  to  recover  an  additltmal 
sum  for  damages  accruing  after  that  date, 
and  the  defendanta  In  the  same  proceeding 
asked  a  reversal  on  the  theory  that  tbey  were 
not  liable  In  any  amount  This  court  ap- 
proved the  Judgment  so  far  as  It  established 
a  liability  of  11,830.82  up  to  May  2, 1013,  but 
reversed  tbe  case  for  ftirther  proceedings 
with  reference  to  the  plaintiff's  claim  for 
damages  thereafter  sustained.  Bagtv  v. 
Straub,  101  Kan.  606,  168  Pac.  1098.  In  the 
<^lolon  it  Was  stated  that  although  other 
matters  had  been  presented  for  considera- 
tion, the  only  material  error  found  was  the 
refusal  to  make  additional  findings  with  re- 
spect to  the  market  price  of  tbe  oil  after 
May  2,  1913,  and  award  tbe  plalntlfls  a  far- 
ther amount  based  tliereon.  This  necessarily 
involved  an  approval  of  the  orders  of  the 
trial  court  in  other  respects,  Including  the 
findings  and  -  conclasl<ms  theretofore  made. 
On  tlie  remand  of  the  case  the  trial  court 
gave  the  plaintiffs  a  Judgment  for  the  addi- 
tional sum  of  ^1,294.71,  and  th'e  defendants 
appeal.  • 

The  defendants  seek  to  renew  a  contention 
made  In  the  former  appeal  that  their  refusal 
to  carry  out  the  contract  was  Justified  .by  a 
breach  of  its  conditions  by  tbe  plaintiffs. 
That  matter,  however,  tc^ther  with  other 


chaUengea  of  the  correctness  of  Oie  original 
findings  and  conclualons,  la  set  at  rest  by  the 
decision  then  mad^  which  left  nothing  to  be 
determined  exceptliig  the  liability  of  the  de* 
fendanta  accruing  subaeQuent  to  May  2, 1913. 
Tbe  question  now  to  be  considered  is  whether 
wror  was  ccnunltted  In  fixing  that  llablll^ 
at|ll,2M.71.  This  estimate  of  tbe  plaintiff's 
damages  is  based  upon  a  finding  substantial- 
ly to  the  effect  that  the  market  jfflce  ot  tbe 
fuel  oil  between  May  2, 1913,  and  October  1, 
1814,  averaged  98  cents,  or  16  cents  above'tbe 
ooQtract  price.  The  defendants  assert  that 
this  finding  was  not  supported  by  the  evi- 
dence, and  that  it  did  not  result  from  an  in- 
d^okdent  welShlng  nt  tb»  testimony  by  ttie 
trial  Judge,  but  from  the  belief  on  Us  part 
that  be  was  etmstralned  thereto  by  the  man- 
date <tf  this  court 

[1 1  1.  One  the  original  findings  reads  as 
fcdlows: 

"I  further  find  tltat  soon  after  execution 
of  contract  between  pardes  hereto  tnti  «U  com- 
menced and  continued  to  advance  in  price, 
rcacUng  its  highest  price  in  February,  1813, 
to  wit  11.05  per  band;  that  during  tSie  en* 
tire  time  covered  by  said  contract  there  was  a 
steady  demand  for  fael  oil;  tbe  latter  part  of 
the  year  1912  and  the  first  one-half  of  year 
1013,  the  demand  for  fael  oil  was  great  and 
prices  good ;  no  fael  oil  during  such  period 
conld  be  pnrchaiied  for  as  low  a  price  as  fifty- 
pieht  cents  f5W)  ner  barrel  f.  o.  b.  cars  at  re- 
finery 1q  this  section  of  the  country.** 

The  expression  "suA  period**  !n  the  last 
clause  quoted  appears  to  refpr  to  "the  entire 
time  covered  by  said  contract."  PowiWy  it 
may  refer  to  "the  latter  part  of  the  year  1912 
and  the  first  one-half  of  year  1918."  In  ^* 
fher  event  it  recognizes  a  demand  for  the  oil 
after  May  2,  191S,  and  shows  liability  on  the 
part  of  fbe  defendants  after  that  time  unless 
on  tbe  theory  that  no  definite  amount  could 
be  arrived  at  from  the  evidence.  No  witness 
undertook  to  say  in  so  many  words  that 
there  was  an  established  market  price  for 
fuel  oil  at  Moran,  or  In  that  field,  and  none 
testified  to  a  specific  estimate  of  such  market 
price.  Neverthdess  we  think,  as  indicated 
In  the  former  (pinion,  there  was  evidence 
from  which  the  existence  of  a  market  price, 
and  Ite  amount  could  readily  be  determined. 
Tbe  fud  oO  referred  to  Is  a  by-product  of  the 
refining  of  crude  oil— It  Is  the  residuum  aft» 
the  gasoline  and  kerosene  hare  been  extract- 
ed. The  manager  of  a  refinery  at  CSianuto 
testified  that  fud  oil  had  no  general  quoted 
or  published  market  price,  as  crude  oil  had ; 
that  its  price  dqjended  to  some  extent  upon 
that  of  crude  oH,  and  fiuctuated  accordingly, 
but  not  uniformly ;  ttiat  durb^  the  period  In 
question  there  was  an  exceeding  good  de- 
mand for  it  a  steady  demand  and  a  ready 
sale;  that  his  company  sold  theirs  to  the 
best  possible  advantege,  but  usually  the  prlc- 
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es  Kcdred  were  about  wbnt  oQier  oatpntters 
charged;  that  tbere  was  nbnally  not  mudi 
diange  In  prices;  tliat  tliey  nsually  ran  pret- 
ty nnlfoim ;  tiut  tbere  waa  no  reason  why 
Qie  market  iwlce  Bhonld  not  be  the  same  at 
Moran  as  at  Channte.  He  thai  gave  the 
average  price  received  by  his  company  tot 
each  month  from  Febmary*  1918,  to  Uarch, 
1814,  ranging  tiom  66  to  81  cents.  AnoOier 
operator  of  a  refinery^  who  had  bon^t  and 
Mid  fuel  oil  for  a  number  of  years,  testifled 
that  there  vaa  a  ready  market  In  that  field; 
that  the  prices  be  received  were  practically 
the  same  as  over  the  entire  field.  Be  then 
gave  these  prices  by  months,  running  from 
71.6  to  89.46.  Other  evidence  having  a  cor- 
roborative tendencT  Is  mentUmed  In  the  for- 
mer <9lnloD.  This  testimony  would  seem  to 
indicate  that  while  the  market  price  of  fuel 
oU  was  not  standardized  to  the  same  extent 
as  that  of  crude  oU  for  instance,  and  could 
not  be  ascertained  by  merely  turning  to  the 
qnotationi)  of  a  particular  dat^  an  estimate 
could  be  made,  without  much  difficulty, 
which  would  be  reasonably  accurate.  We 
think  that  the  evidence  "was  sufficient  to  sup- 
port a  finding  that  the  average  maricet  price 
waa  73  ceata,  the  basis  on  which  the  amount 
of  the  Judgment  was  arrived  at. 

[2]  2.  The  additional  findings  of  the  trial 
court  were  Introduced  by  the  statement  that 
th^  were  made  "In  the  Ugbt  of  the  mandate 
and  opinion  of  the  Supreme  Court  of  the 
state  of  Kansas,  and  In  accordance  there- 
vrttb."  The  finding  wlOi  regard  to  market 
price  read  as  f (dlowi : 

"That  fuel  oil  is  a  commodity  baring  no  reg- 
ular quoted  market  price;  howeTer,  under  the 
erideaice  adduced  upon  the  trial  of  the  cause, 
In  the  light  of  the  mandate  and  opinion  of  the 
Supreme  Court,  filed  herein,  and  the  observa' 
tions  made  therein  by  Bsid  conrt  concerning 
such  evideice,  the  court  now  finds  that  during 
the  whole  p»tod  Intervening  between  Ifay  2. 
1918,  and  October  1,  1914,  a  period  of  16 
montiifl  and  20  days,  tite  plalutUb  could  have 
realized  a  net  profit  of  16  cents  per  barrel  bad 
the  defendants  famished  same  npon  orders  of 
plaintiflFs  under  their  contract  before  referred  to 
at  the  contract  price  of  68  cents  per  barrel,  f.  o. 
b.  cars  at  Uoran,  Kan.** 

The  defendants  maintain  that  the  refer- 
ence to  fbe  mandate  and  opinion  of  this 
court,  especially  In  view  of  its  repetition, 
shows  tliat  the  trial  Judge  believed  that  obe- 
dience Oiereto  compelled  the  finding  made, 
irrespective  ct  bis  own  Judgment  in  0ie  mat- 
ter. The  language  used  sug^sts  the  possi- 
bility of  sndi  an  understanding.  It  Is  not 
necessary  to  Incur  any  risk  t^t  the  Judg- 
ment finally  estabUahed  shall  be  affected  by 
a  misunderstanding  by  either  the  trial  or  ap- 
pellate court  of  the  language  used  by  the  oth- 
er, Inasmudi  as  any  remote  doubt  on  the 
subject  can  easily  be  set  at  rest,  in  accord- 
ance with  a  practice  already  adopted  In  a 
Mmewhat  similar  sltuatlcai.  Butler  v.  Mil- 


ner,  101  Kan.  264, 166  Pac.  478.  The  purpose 
for  which  the  former  Judgment  In  t3i»  pres- 
ent case  was  reversed,  as  stated  In  the  order 
of  reversal,  was  In  order  that  the  trial  court 
ml^^  from  (be  evidence  already  adduced, 
make  the  additional  flndit^pi  of  fact  and  con- 
clusion of  law  requested' the  plalntifGa, 
and  fbr  such  farther  proceedings  In  acorad- 
anoe  with  the  opinion  as  might  be  proiwr. 
What  the  plalntifCB  had  requested  waa  that 
the  dndlngs  should  be  made  of  ttie  market 
price  of  the  oil  after  Hay  2,  HUB,  and  of  the 
amount  of  their  additional  damages  as  meas- 
ured Uier^,  and  that  ftie  law  should  be  ap- 
plied to  tibe  facts  so  found.  It  waa  of  course 
not  the  intention  of  this  court  to  place  any 
restraint  np<m  tlie  trial  court  in  tbs  exradse 
of  Its  function  of  determining  the  credibility 
or  weight  of  the  evidence.  It  seems  entirely 
clear  that  the  trial  Judge  could  not  have  sup- 
posed that  the  mandate  required  him  to  find 
that  the  market  price  was  16  cento  higher 
than  the  contract  price,  but  there  Is  a  possi- 
bility that  he  may  have  interpreted  It  as  Im- 
posing upon  him  the  absolute  duty  of  finding 
that  It  had  some  definite  market  value.  As 
already  indicated  we  regarded  and  still  re- 
gard the  evldMice  already  referred  to.  If  ac- 
cepted as  true,  as  affording  a  basis  for  sudi 
a  finding,  but  we  had  no  thou^t  of  Imposing 
ite  acoeptence  upon  the  trial  conrt  The 
cause  la  to  be  remanded  to  be  modified  In  re- 
lation to  another  matter  to  be  hereinafter 
discussed.  The  further  order  will  be  nuide 
that  except  for  such  modification  the  Judg- 
ment will  stand  as  rendered,  If  the  finding 
referred  to  Is  the  result  of  an  Independent 
consideration  of  the  evidence  the  trial 
court  If,  however,  that  Judgment  was  ar- 
rived at  only  by  accepting  the  evidence  on 
the  subject  as  tru^  and  as  necessarily  estat>- 
lishlng  a  market  price  of  7S  coits,  under  a 
supposed  compulsion  resulting  from  the  lan- 
guage In  which  the  former  decision  of  this 
court  was  expressed,  then  the  trial  court  Is 
directed  first  to  pass  Independently  upon  the 
truth  and  effect  thereof,  and  rmder  sndt 
Judgment  as  shall  be  in  accradance  with  fbe 
condusltm  reached  in  that  regard.  Of  the 
fact  In  this  respect  the  trial  court  can  of 
course  be  absolutely  certain,  fn>m  Its  own 
knowledge,  while  this  court  could  (mly  fbrm 
a  falUble  Judgment,  based  npon  the  interpre- 
tetlon  of  language  not  entlrdy  free  from  am- 
biguity. 

[S]  8.  The  portion  of  the  contract  relating 
to  the  quantity  of  oil  to  be  furnished  read : 

*fFhe  seller  agrees  to  sell  to  the  purchaser 
fran  4,000  to  6,000  barrels  of  foel  <rfl  per 
month  during  the  period  of  24  months  from  Oc- 
tober 1.  1912;  ttie  nnderstending  being  that 
the  purchaser  shall  take  under  tfals  contract 
np  to  the  maxlmam  amonnt,  it  It  is  reqaired." 

During  the  4  months  and  13  days  that  the 
defendants  complied  with  the  omtract  they 
furnished  the  plaintiffs  an  average  of  4,43S 
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barrels  of  4dl  a  month.  In  the  first  Judg- 
ment, whidi  covered  damages  np  to  the  time 
«f  the  bankruptcy  of  the  cuatomer  with 
whom  the  plaintiffs  had  a  contract  for  plac- 
ing the  oil,  the  amount  was  based  npon  a  de- 
fault In  delivering  that  amount  each  montlL 
In  rendering  the  additional  judgment  the 
«onrt  adopted  the  same  basis  In  this  respect. 
The  defendants  maintain,  and  we  think 
rightly,  that  their  llablUty  should  be  limited 
to  the  minimum  amount  of  oil  named  in  the 
contract.  The  amount  of  damages  covered 
by  the  first  Judgment  was  arrived  at  In  view 
of  the  special  and  exceptional  circumstances 
of  the  cas&  According  to  the  findings,  after 
the  plalntifh  had  contracted  for  the  placing 
of  the  oil  at  a  net  profit  of  Iff  cents,  the  de- 
fWidanta  cut  off  Uielr  supidy  and  famished 
the  tA\  direct  to  ttuAr  customer  at  the  same 
advance.  With  respect  to  this  transaction 
tin  plaintiffs'  damages  were  measured  by  the 
qwdflc  amount  Owj  had  lost  by  being  de- 
prived of  the  frnlb  of  the  favorable  arrange- 
ment  they  had  made  for  the  dlspoaitiou  of 
tlie  olL  In  l^t  situatloa  there  was  a  reason 
fOr  considering  the  amount  of  oU  actually 
famished  which  does  not  apply  In  estimating 
the  "plaiatiffs'  snbseqnent  damages.  As  to 
these  they  are  relegated  to  the  ordinary  rule 
ttiat  the  measure  of  damages  for  the  failure 
to  driver  goods  contracted  for  is  the  dUfei' 
ence  between  the  contract  price  and  tbe  mar- 
ket price.  The  amount  of  oil  for  the  nonde- 
livery ef  which  we  regard  the  defendants  as 
liable  under  this  rule  is  that  shown  on  tbe 
face  of  the  contract  The  agreement  being 
for  the  furnishing  of  from  4,000  to  6,000  bar- 
rels, and  the  buyer  being  expressly  required 
to  take  the  maximum  if  offered,  the  seller 
could.  In  our  Judgment,  have  satisfied  his  ob- 
ligation by  the  delivery  of  the  minimum. 
Tbe  additional  Judgment  will  be  modified  by 
dfldncting  tberefnmi  the  sum  by  which  the 
amount  of  recovery  was  increased  by  tenaoa 
of  the  calculation  t>elng  based  on  4,438  t>ar- 
rdfl  Instead  of  an  even  4,000. 

[4]  4.  One  of  the  plalntifts  testified  that 
tbe  pnrchadng  agent  of  the  of  Kansas 
dty  bad  quoted  him  |1X6  per  barrel  for  a 
year's  supply  of  tuA  oQ,  which  would  have 
becm  equivalent  to  about  74  cents  at  Moran. 
In  sni^xtrt  of  a  moti<Hi  for  a  new  trial  on  the 
cronnd  of  newly  discovered  evldoice  tbe  de- 
fendants introduced  the  affidavit  of  the  pur- 
chasing &^at  to  the  tfeet  that  be  had  not 
made  such  an  i^er.  The  denial  of  the  mo- 
ti<»i  Is  assigned  as  enor.  In  tbe  phase  of 
the  case  now  under  conslderadou  the  plaln- 
tiffs  were  entitled  to  recover  upon  showing 
the  market  price  of  the  oti.  It  was  not  nec- 
essary ttmt  they  should  prove  that  they  could 
have  disposed  of  the  oil  to  any  particular 
customer.  The  evidence  concerning  Ibe 
transaction  with  the  Kansas  Caty  purchasing 
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agent  was  not  of  vital  importance  except  as 
It  might  have  discredited  the  witness  who 
testified  for  the  plaintiffs  concwning  it  We 
see  no  Just  ground  for  disturbing  tbe  ruling 
of  the  trial  court  In  tliis  regard. 

The  cause  Is  remanded  for  a  modification 
in  r^ard  to  the  amount  of  oil  on  which  the 
recovery  is  to  be  based,  the  Judgment  to  be 
otherwise  affirmed  or  further  modified  ac- 
cording to  the  test  already  laid  down,  to  be 
applied  by  the  district  court 
AU  file  Justices  Cbncnrrlng. 


(1<6  Kan.  871) 
HOBNB  V.  CURTIS  et  al.   (No.  22130.) 

(Supreme  (Tonrt  of  Kansas.   Oct  11,  1910.) 

(SyUdbut  Tty  t\e  Oovrt.) 
L  LiMiTATion  or  actzors  ^=337(2)-— Acnon 

FOB  FBAUO  BABBED  IIT  TWO  TEABS. 

An  action  for  damages  on  account  of  frand* 
ulMit  sdsra^esentationa  is  barred  in  two  years. 

2.  BlOBT  OT  AOnOK  VOB  raATTD  AOOKUXS  ON 
DISCOVXBT. 

The  time  for  the  bringing  of  an  action  t<a 
damages  on  accoont  of  fraudulent  representa- 
tions begins  to  mn  when  the  facts  concerning 
the  fraud  are  discovered. 

8.  LnoTATioir  or  Aosxoini  ^9100(6,  12)-^- 

nOK  POB  IBAUD  BABBU>  BT  DKLAT  ATTO 
DISCO  VBBT. 

The  facts  examined,  and,  assuming  that  they 
dtedose  frand,  tbe  plahitiff  was  sufficiently  ap- 
prised of  them  to  have  based  bis  action  there- 
on more  than  two  years  before  it  was  begun, 
and  consequently  his  action  was  barred  by  the 
statute  of  limitations.  Oode  CHv.  Proe.  f  17» 
cbS  (Oen.  St  191f{,  i  6807). 

Appeal  from  District  Court  Wallace 
County. 

Action  by  L.  O.  Home  against  C  F.  Curtis 
and  anothor.  Judgment  for  plaintiff,  and  de- 
fendants  appeal.  Beversed  and  remanded, 
with  instmctlons  to  oiter  Judgment  for  de- 
fendants 

Mahln  ft  Mabln,  of  Smith  (Center,  and  Mon- 
roe, HcOlnre  ft  Monroe^  of  Tt^eka,  for  ap- 
pellants. 

DAWSON,  J.  The  plaintiff  brought  this 
action  against  the  defendants  for  damages 
on  account  of  alleged  fraudulent  misrepre- 
sentations whereby  he  was  Induced  to  part 
with  a  quarter  section  of  Wallace  county 
land  worth  from  $500  to  f700.,  The  consid- 
eration was  an  assignment  of  a  bill  of  sale 
for  50  head  of  horses  running  at  large  In  the 
forests  and  mountains  of  (3oconlno  county, 
Ariz.  The  tltie  to  the  horses  was  In  the  de- 
fendant Curtis,  by  successive  asdgnments  of 
this  bill  of  sale.  Cartls  acquired  the  bill  of 
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sale  (for  100  head  of  boraeiB)  In  ezdunge  for 
820  acres  of  Colorado  land,  worOi  fl,00(^  and 
$200  In  cash.  Cartla  had  nerer  seen  the 
horses.  By  private  arrangement  betwe^ 
Curtis  and  the  d^endant  Dnvall,  Curtis  per- 
mitted Duvall  to  trade  the  horaea  to  plain- 
tiff; Davall  giving  Curtis  a  tract  of  land 
near  Weakan.  while  idalntUf  conveyed  his 
land  to  Duvall. 

Following  this  deal,  the  trio  went  to  Flag- 
staff. Arli;.,  in  January.  1914.  to  capture  the 
horses.  The  phiinUfl,  in  part,  testified: 

Davall  "said  that  he  had  never  been  there 
and  had  never  leen  the  horses.  •  •  •  He 
said  that  he  sot  60  and  wanted  me  to  get  the 
other  BO. 

"Q.  Now,  did  he  say  fliat  he  had  00.  or  tiiat 
die  other  fellow  had  60  of  them?  A.  WeU, 
now.  the  way  Z  nndeistood  It  was  that  he  had 
Oa  These  other  00,  ha  wanted  me  to  get  them, 
so  as  we  could  both  go  gsther  tiiem.  *  *  * 

"Q.  Well,  when  the  three  of  you  went  down 
there  together,  yon  knew  at  that  time  that  Grant 
[Duvall]  didn't  hold  any  horses  himself?  A. 
Why,  he  said  he  didn't— I  didn't  suppose  he  did. 

•  *  *  The  people  told  us  it  would  cost  more 
than  it  was  wortii  to  get  tiie  horses.  The  record- 
er [a  public  officer]  said  the  horses  were  there; 
that  some  psrtics  had  been  sold  hoxsas  wfth 
these  brands  a  wbjle  before,  and  had  rounded  up 
two  carioads.  He  said  they  had  got  what  their 
contracts  called  for.  He  didnt  seem  to  think 
they  were  worth  any  more  than  it  cost  to  get 
them.  The  man  Black  wtf  talked  to  was  called 
Bum  Bla<&  He  was  bom  and  raised  there  and 
from  bis  conversation  he  led  me  to  believe  that 
he  knew  i^tout  as  mudi  as  anyt>ody  about  it. 
Flagstaff  is  right  in  the  mountains,  and  the  pine 
trees  are  tolerably  thick  all  over  that  country. 

*  *  *  It  was  snowing  at  the  time ;  the  now 
was  from  10  to  18  hiches  deep.  •  •  •  The 
fdlows  couldn't  have  done  anything  towards 
gsthering  horses  then.  It  would  be  a  Ug  job 
to  gather  them.  *  •  *  They  all  told  me  at 
the  time  the  beat  thing  was  to  drop  it  Black 
said  that  there  were  horees  there,  and  that  a 
man  might  gather  up  a  few  more  than  a  hun- 
dred, but  not  many.  He  said  It  would  be  mighty 
hard  to  get  them.  *  *  *  At  the  time  we 
made  (he  deal,  Dovall  ssld  he  really  didn't 
know  whether  these  horses  were  there  or  not; 
he  hadn't  been  there.  He  said  it  might  he  rab- 
bit tracks  for  all  he  knew,  but  he  gave  me  the 
impression  that  be  got  00  head  of  them. 

"Q.  Well,  now.  you  wouldn't  say  that  he  ab- 
solutely told  you  that  he  had  60  of  them?  A, 
Well.  I  couldn't  say  that  he  absolutely  told  me 
that ;  but  he  told  me  something  that  be  caused 
me  to  think  be  had  them.  Now,  I  don't  just 
remonber  how  he  pat  it. 

"Q.  From  his  eonversation  you  got  the  Im 
pre^mi  thathehad  OOhead?  A.  Tes,  sir. 

"Q.  But  he  didn't  tdl  yon  that?  A.  I  couldn't 
say  whether  he  told  me  right  plain  ont  that 
he  had  than,  but  he  gave  me  that  impression. 

"Q.  Yon  don't  undertake  to  say  that  he  In- 
tentlimally  made  yoa  hdieve  Uut  he  had  tiiemf 


A.  Well,  I  don't  know  whedier  he  intentionally 
made  me  beHeve  It  or  not ;  but  he  made  me  be- 
lieve it  Now.  he  said  I  was  going  with  him  to 
get  &em;  that  he  was  going  to  get  tlieai  all; 
I  supposed  tiie  other  CO  was  his." 

The  Jury's  general  verdict  was  In  favor 
of  plaintiff,  and  14  gpedal  qnestionB  were 
answered,  some  of  which  will  not  reaniie  con- 
sideration: 

*^  Did  Grant  Davall  make  any  false  and 
fraudulent  r^resntations  to  Uie  plsintilE  at 
the  time      making  the  trade?  Ana.  Zes. 

"8.  If  yon  answer  No.  2  *Tcs;'  stato  what 
such  representations  were.  Aas.  That  he  owned 
60  head  of  said  horses. 

"4.  If  you  answer  No.  2  'Tes,'  ware  each  rep- 
resentations made  for  the  purpose  of  inducing 
plaintiff  to  make  the  trade?   Ans.  Yea." 

"7.  If  you  answer  No.  2  'Yes.'  did  Grant 
Duvall  know  that  such  represents tioos  were 
falseT  Ans.  Yes." 

[1-1]  Defendant  urges  saveral  errors;  the 
first  being  Out  the  evidence  wlu^  failed  to 
prove  that  Duvall  had  made  any  fhlse  or 
fraodnlent  mlangrceentatlopg.  Passtng 
question  for  the  moment,  ttie  fraud  found  by 
ttw  Jury  was  DDTall*a  z^reentatlon  that 
he  owned  BO  head  of  the  horses.  (Finding  B.) 
Assuming  that  this  finding  discloses  fraud, 
the  plain tllTs  own  testimony  was  that  about 
the  time  of  making  the  trade,  and  on  the 
trip  to  TbtgBtafl,  In  January.  1014,  Davall 
ttOA  iHalntlff  that  be  hlnuelf  owned  none  of 
the  horseg;  Moreover,  the  tdll  ctf  sale  re- 
cdved  by  plaintiff  was  signed,  ''a  P.  Oartlit 
by  Grant  Davall.  His  Agwf*  This  action 
was  began  on  AoioBt  29, 1817,  some  8  years 
and  7  months  after  the  fraud,  if  any,  was 
prapetrated.  An  abortlTe  ^lort  was  attempt- 
ed in  the  trial  court  to  show  that  the  fraud 
was  not  dlacovwed  until  1917.  Plalnttfl  tee> 
dfled  that  he  read  something  In  1917  whidi 
led  him  "to  think  that  the  bones  weren't 
there."  All  the  evidence  was  in  harmonious 
agreement  that  the  horses  existed,  bat  that  it 
would  cost  more  to  catch  them  than  they 
were  worth.  The  plaintiff  learned  that  fact 
In  January,  1914.  If  plaintiff  ever  bad  an 
action  against  these  defendants.  It  should 
have  been  begun  within  2  years  after  he  was 
defrauded.  Civil  Code,  {  17.  third  clause 
(Gen.  St  1916.  S  6907).  While  the  statutory 
time  to  commence  snch  an  action  does  pot 
begin  to  run  ontU  the  fraud  la  discovered, 
plaintiff's  case  against  defendants  discloses 
the  discovery  of  nothing  at  consequence 
which  came  to  li^t  after  January,  1914. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  instruction  to  enter  Judf- 
moit  for  defendants. 

All  the  Justices  concurring. 
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(Supreme  Coart  of  Eanaai.  Oct  11,  1919.) 
(Svltabua  by  the  OouriJ 

1.  iNToxiCATiira  LIQDOB8  <S=279— On  viola- 
tion OT  INJUNCTION  AGAIIfST  8AU  AND 
KAINTENANCB    OF    NUISAnOX*  DUVnOANT 

FDNISHABLB  FOB  CONTmiFT. 

In  a  coQtempt  proceeding  for  tiie  violation 
of  a  decree  enjoining  the  sate  of  Intoxicating 
ligDon,  and  the  maintenance  of  a  nulaance  at  a 
eortain  place,  the  defendant  may  be  pnniihed 
for  ealea  of  l^nor  and  for  acts  done  In  main- 
taining a  nuisance,  althoogh  a  criminal  prose- 
cntim  is  pending  against  him  for  the  same  sales 
and  acts. 

2.  CanciNAi.  uw  «=>168— Dbrndant,  fon- 
nmtD  roB  oma  ahd  wo*  ooinnm»  hot 

TWim  IK  JKOFABDT. 

He  is  not  thereby  pat  In  Jeopardy  twice  for 
the  same  offense,  rince  in  one  ease  he  Is  pnn- 
ished  for  a  crime,  and  In  tiie  other  for  contempt 
of  court. 

8L  8TIFDUTI0N8  «S9l4^>— KmnSOB  ADIOT- 
TED  BT  mpnLATZOM. 

The  defendant  had  no  reason  to  complain 
of  the  admisBion  of  testimony  in  ihe  contempt 
proceeding,  which  had  formerly  been  taken  and 
transcribe  in  the  criminal  proceeding;  as  he 
had  agreed  and  st^nlated  ttat  tiu  «?Mence 
mif^t  be  so  used. 

4.  Intoxioatzno  xjquobb  ^»279— Btidkhce 
8ubtainimq  punishunt  vob  oontbvft  fob 
violation  of  injunotion. 
The  evidence  in  the  case  examined,  and  held 
to  be  sufficient  to  aostaln  the  findings  and  judg- 
ment of  the  trial  court. 

Appeal  from  District  Oourt,  Crawford 
County. 

Adolph  Eurent  was  cravicted  upm  a 
charge  of  contonpl;  and  he  appeals.  Afflrm- 
ed. 

See,  alM,  lOB  Koa  13,  181  Pac.  608. 

n.  L.  Burton,  of  Parsond,  and  Thomas 
W.  Clark,  of  Pittsburg,  for  appellant 

Blcbard  jr.  Hopklno,  Atty.  Oen.,  George  F. 
Beesley,  of  Olrord,  A.  B.  Keller,  of  Pitts- 
burir,  and  0.  A.  Burnett^  of  Giraid,  for  the 
States 

JOHNSTON,  a  J.  Thla  la  an  appeal  from 
a  convlctim  upon  a  diarge  ot  contempt  On 
May  G,  1913,  the  defendant  was  perpetually 
enjoined  from  maintaining  a  nuisance  on 
certain  prnnlses  in  violation  of  the  pro- 
UMtory  llqnor  law,  and  the  Judgmoit  was 
based  on  the  written  confession  of  the  de- 
ftndant.  In  Sqttember,  lAlT,  Iw  was  prose- 
rated  before  &  Justice  of  the  peace  for  various 
violations  of  the  prohiUtory  llquw  law,  and 
found  guilty  \ijfon  aU  the  counts  diarged  In 
the  complabiL  An  appeal  was  taken  to  the 
district  court,  and  after  a  mistrial  there  the 
case  was  dlscmtinued.  Prior  to  the  dlsmls- 
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sal  another  proeecuticai  had  been  begun  be- 
fore a  Justice  of  the  peace  for  like  offenses 
and  while  this  case  was  pending  the  defend- 
ant was  tried  upon  the  charge  of  contempt 
of  the  permanoit  Injunction  and  was  found 
guilty.  The  penalty  Imposed  was  Imprlson- 
uient  for  six  months,  and  a  fine  of  |100  and 
costs,  Including  an  attorney's  fee  of  $100. 

[1]  The  first  contention  is  that  the  court 
should  not  have  required  the  defendant  to 
go  to  trial  on  the  contempt  enlarge,  while 
the  fticts  out  of  which  It  grew  were  pending 
and  undetermined  In  the  criminal  case.  The 
charge  of  cont^pt  was  a  step  In  a  dvll  pro- 
ceeding of  injunction,  and  Is  Independent  of 
the  criminal  prosecutions.  In  one  case  he 
was  prosecuted  for  crime,  and  In  the  other 
for  disobedience  of  an  order  of  the  court  in 
a  dvll  proceeding.  In  Cowdery  v.  State,  71 
Kan.  460,  4S1,  80  Paa  953,  it  was  said: 

"Again,  it  is  urged  that  the  court  erred  In  not 
dismisslDg,  or  at  least  not  continuing,  the  trial 
of  this  case  until  a  criminal  case  which  was 
pmding  in  the  same  court  against  the  same  de- 
fendant should  be  disposed  of,  and  In  wUdi  he 
was  chafed  with  a  violation  of  the  prohlbitMT 
liquor  law,  and,  It  is  dalmed,  npon  the  same 
facts.  Whether  the  diarge  in  the  criminal  case 
was  for  Ulegal  sales,  or  for  maintaining  a  nui* 
sancc,  the  record  here  does  not  disclose.  It 
matters  not  The  result  of  the  crimin&I  case 
could  under  no  circumstances  become  res  Ju- 
dicata as  to  any  question  of  law  or  bet  involved 
in  the  ciril  case.** 

[2]  Nor  is  the  order  punishing  the  defend- 
ant fbr  contempt  an  Invadon  of  his  consti- 
tutional rights.  The  injunctloo  proceeding 
is  in  due  course  cX  law.  (Mu^er  v,  Kansas, 
128  U.  S.  628,  8  Sup.  Ot  278.  81  Lb  Xld.  206), 
and  a  conviction  based  on  the  criminal  acta 
whldi  furnish  the  foundation  for  the  pro- 
ceeding for  eontempt  Is  not  a  bar  to  punish- 
ment for  eontempt  It  cannot  be  said  that 
he  is  put  to  Jeopardy  twice,  f6r  the  reason 
that  the  violation  of  the  dvll  order  is  not 
the  offense  dhanced  in  the  olminal  case. 
State  V.  Boadi,  83  Kan.  606,  112  Pac.  160, 
81  L.  R.  A.  (N.  S.)  670.  21  Ann.  OOS.  1182; 
Ex  parte  Allison.  99  Tex.  466,  DO  S.  W.  870, 
note^  2  U  B.  A.  (N.  S.)  Ull,  122  Am.  St  Bep. 
663. 

[I]  The  reception  of  testimony  wbldi  had 
been  given  on  the  criminal  trial  Is  assigned  as 
error.  It  appears  from  the  record,  however, 
that  this  evidence  was  admitted  under  an 
agreement  of  the  defendant  that  it  Shoidd 
be  considered  so  far  as  It  was  competent,  rel- 
evant, and  material,  and  should  be  treated 
the  same  as  though  the  witnesses  were  pres- 
ent in  court  and  had  been  properly  sworn 
and  given  theAt  testimony.  Under  this  stip- 
ulation the  plidntlfC  wlU  not  be  heard  to  ob- 
ject to  the  ftorm  in  vttdxSi  the  testimony  was 
presented. 

[4]  There  is  a  farther  contoitlon  that  the 
evidence  did  not  warrant  the  court  la  find- 


sFor  other  cue*  see  same  tople  and  KST-NUIIBER  In  all  Ker-Nambered  Dlseats  and  Indaxw 
184  P.— 46 


Digitized  by 


Google 


722 


184  PACIPIO 


RBPOBTEB 


(Kan. 


log  the  defoidant  guilty  of  contempt  It 
was  found  by  the  conrt: 

"(3)  That  on  or  aboat  September  13,  1917, 
the  deputy  Bhcriff  and  ondersberiCE  found  eleven 
<11)  sacks  of  beer  in  a  cellar  or  cave  on  said 
premises ;  that  said  cellar  or  cave  had  a  ce- 
ment floor ;  that  said  quantity  of  beer  was  found 
in  a  trench  under  the  floor  of  said  cellar  or 
care;  that  the  said  trench  was  covered  with  a 
cement  slab,  the  top  of  which  slab  was  flush 
with  tbe  top  of  the  floor  of  the  cave  or  cellar; 
that  the  said  slab  had  a  wire  or  metal  handle 
on  each  end  thereof;  that  said  trench  extended 
cast  and  west  along  the  north  side  of  said  cave 
or  cellar;  that  Immediately  above  said  trench 
was  a  bench  or  table  -upon  which  some  house- 
hold provisions  of  some  kind  were  placed;  and 

"(4)  That  on  or  about  September  13,  1917, 
the  deputy  ^eriff  and  undersheriff  found  on 
said  premiss,  in  an  ice  box  in  the  kitchen  or 
washroom,  about  t^ree  sacks  of  beer;  and 

"(jS)  That  on  or  about  S^tember  13,  1917, 
in  the  house  of  said  defendant  on  said  premis- 
es, said  deputy  sheriff  and  undersheriff  found 
one  man  with  a  bottle  of  beer  in  his  hands, 
and  two  other  men,  each  with  a  bottle  of  beer 
setting  on  tbe  floor  beside  tbem ;  and 

"(6)  That  on  or  about  September  24,  1917, 
the  deputy  sheriff  and  undersheriff  went  to  the 
said  premises  of  said  defendant,  and  then  and 
there  found  two  men  sitting  at  a  tabic ;  setting 
before  one  of  the  men  was  a  whisky  glass,  with 
whisky  in  it,  and  setting  before  the  other  man 
was  a  whisky  glass,  empty;  and  that  at  said 
time  and  place,  upon  seeing  the  said  deputy 
sheriff  and  undcraboriff  enter  the  house,  the 
wife  of  said  defendant  ran  into  either  the 
room  where  the  said  two  men  were  sitting  or 
Into  the  kitchen,  and  picked  up  a  jug  and  ran 
and  threw  it  out  into  the  yard ;  said  jug  con- 
taining a  small  amount  of  whisky  when  found 
by  said  officers  in  defendant's  yard ;  and 

"(7)  That  on  said  24th  day  of  September, 
1917,  on  the  said  premises  of  the  said  defend- 
ant, said  officers  found  about  one-half  (%) 
bnshel  of  bottle  caps,  or  bottle  stoppers,  In  one 
heap  or  pile,  out  near  defendant's  bam,  and  at 
said  time  and  on  said  premises,  and  near  where 
said  bottle  caps  were  found,  were  two  barrels, 
each  containing  some  water,  and  in  the  water  of 
each  barrel  was  found  by  said  officers  some 
labels  off  of  beer  bottles;  and 

"(8)  That  on  September  24,  1917,  and  on  Sep- 
tember 13,  1917,  the  >said  defendant  kept,  main- 
tained, and  operated,' and  permitted  to  be  kept, 
maintained,  and  operated,  in  the  buildings  and 
places  appurtenant  thereto,  situated  on  the  prem- 
ises heretofore  described,  a  place  where  intoxi- 
cating liquors  were  sold,  bartered,  and  given 
away  In  violation  of  law,  and  where  persons 
were  permitted  to  resort  for  the  purpose  of 
drinking  intoxicating  liquors  as  a  beverage,  and 
whov  bitoxtcattng  liquors  wore  kept  for  ssle. 
barter,  and  deUvery,  in  violation  of  law." 

Thre  evidence  abundantly  sustains  the  find- 
ings of  the  trial  court,  and  Is  so  direct  and 
full  that  a  discussion  of  Its  sufficiency  Is  not 
warranted. 

Some  QUMtlon  was  raised  as  to  the  descrip- 
tion of  the  defaidant*B  premises,  but  an 


amendment  of  the  record  answers  this  ob- 
jection, and  shows  that  the  description  given 
In  tbe  evidence  corresponds  with  the  plead- 
ing In  that  respect 

The  judgmoit  of  the  district  court  Is  af> 
Armed. 

All  the  Justices  concurring. 


006  Kan.  W) 

WEIOAKD  T.  SHEPABD  et  aL  (No.  22304.) 

(Supreme  Court  of  Kansas.  Oct  11.  1919.) 

(SifUabua  bp  the  Ooitrt.) 
1.  LzHiTATiON  or  AonoNB  «=»37(!9  —  OOK- 

STBUOnON  OF  FETinOH. 

Ttt  petition  considered,  and  held,  its  pur- 
pose was  to  state  a  cause  of  action  for  relief 
on  the  ground  of  fraud,  which  it  clearly  did. 

2..  LXUITATION  or  ACTXONS  «bb87  (2)— Fbavd 
OB  CONTBACF. 

The  gravamoi  of  tiie  action  being  fraud,  tho 
statute  of  Hmttationa  applicable  to  actions  for 
relief  on  that  ground  governs,  althongh  the  pe- 
tition discloses  appropriation  of  property  for 
the  payment  of  which  the  law  implies  a  oon- 
tract 

Appeal  from  Dlatrlct  Court,  Barton  Oounty. 

Action  Iqr  John  O.  Welgand  against  J.  W. 
Shepard,  Oemrat  I*.  "Vniaon,  and  othus. 
Demurrer  to  petition  overruled,  and  defend- 
ant Wilson  appeals.  Reversed  and  remand- 
ed, with  direction  to  sostaln  tbe  demurrer  to 
the  petition. 

E.  D.  McKeever,  of  Topeka,  Carr  W,  Tay- 
lor, of  Butcblnson,  and  Osmond  &  Cole,  of 
Great  Bend,  for  appellant 

Samuel  Jones,  of  Lyons,  W.  U.  Glenn,  of 
Tribune,  and  Bim  Jones,  of  I^<ni8,  tar  ap- 
pellee. 

BUBOH.  J.  ■  The  action  was  one  for  dam- 
ages for  depriving  the  plalntUT  of  property 
Inherited  from  his  father,  Charles  W^gand. 
A  demurrer  to  the  petition  was  overroled. 
and  the  d^endants  appeaL 

[1]  The  petition  may  be  summarized  as 
follows:  The  plaintiff  is  a  nonresident  of 
tbe  state.  In  June^  ISIS,  be  found  his  te- 
ther, 75  years  old,  fieeble  and  erratic  In  mind 
and  suffering  from  disease,  in  bed,  nncared 
for,  and  living  alone  in  fllth  and  squalw,  in 
a  one-room  frame  house  near  Hwace,  Kan. 
His  father  said  the  plaintiff  visited  him  to 
get  his  property.  The  father  had  property 
worth  about  $7,000,  and  money  on  deposit  in 
the  bank  of  Tribune  amountli^  to  about 
$500.  Charles  Welgand  had  been  treated  by 
the  defendant  J.  W.  Shepard,  who  is  a  phy- 
sician, and  tbe  plaintiff  consulted  him.  At 
the  suggestion  of  Shepard,  Clement  L.  Wil- 
son, an  attorney,  was  consulted.   As  a  re- 
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salt  of  conferenoM  wlfli  the  pliyrfdan  and 

the  attorney  ctmcemlng  the  best  coarse  to 
pnmie,  the  plaintiff  employed  them  to  minis- 
ter to  his  father's  needs,  to  care  for  the 
prc^rty,  and,  in  case  of  bis  father's  death, 
to  setfie  the  estate.  A  contract  of  employ- 
ment was  executed,  which  Indaded  a  power 
of  attorney  to  the  physician  and  the  attor- 
ney to  do  everything  necessary  to  he  done  In 
the  premises,  and  the  plaintiff  returned  to 
his  home.  Charles  Welgand  was  taken  to 
a  hospital,  a  surgical  operation  was  per- 
form e<l,  and  he  died.  The  plaiutifT  was  sent 
for,  and  returned  to  Kansas,  when  he  was 
told  of  his  father's  death.  The  plaintiff  was 
without  knowledge  of  law,  and  depended  en- 
tirely on  the  advice,  statements,  and  repre- 
sentations of  the  physician  and  the  attorney. 
The  defMidant  WlUlam  A.  SLeppeard  was 
appointed  administrator  of  the  estate,  the  es- 
tate was  hastily  settled,  and  out  of  It  the 
plaintiff  received  about  $640.  In  March, 
1916,  the  plaintiff  discovered  he  was  the  vic- 
tim of  a  conspiracy  between  the  physician 
and  the  attorney.  Joined  later  by  the  admin- 
istrator, to  loot  his  father's  estate.  Secur- 
ing the  contract  was  the  first  step  In  execu- 
tion of  the  conspiracy,  and,  on  learning  the 
facts,  the  plaintiff  canceled  the  contract  and 
revoked  the  power  of  attorney.  All  the  ad- 
vice, statements,  and  representations  of  the 
physician  and  the  attorney  were  deceitfully 
and  fraudulently  given  and  made,  the  settle- 
ment of  the  estate  was  a  mere  sham,  and  the 
plaintiff  was  cheated  and  swindled  out  of 
his  property,  by  outrageous  proceedings  fully 
descrlbedt  but  which  need  not  be  detailed 
here.  The  prayer  was  for  $7,000  actual  dam- 
ages and  $20,000  punitive  damages. 

Even  a  cursory  reading  of  the  petition  dis- 
closes that  Its  purpose  was  to  state  a  cause 
of  action  for  relief  on  the  ground  ot  fraud, 
which  It  clearly  did.  The  petition  was  filed 
on  February  1,  1018,  within  the  two-year 
period  allowed  for  the  commencement  of  ac- 
tions for  rdlef  on  the  ground  of  fraud- 
Serrlce  was  not  obtained,  however,  until  Au- 
gust 23,  1918,  by  means  of  a  summons  Is- 
aaed  on  that  day;  consequently  the  action, 
considered  aa  one  for  relief  on  the  ground 
of  fraud,  was  baired  by  the  statute  of  Umlta- 
tionsL 

[2]  It  Is  Insisted  that  the  petition  disdoses 
appropriation  of  ivoperty  by  the  defendants, 
to  ttieir  own  benefit,  which  the  law  impliea 
tb^  sfaonld  pay  for,  and,  consequoitly,  that 
the  action  may  tw  maintained  as  one  on  im- 
plied contract  Sudi  an  action  may  be 
|>Toaght  within  three  years  from  the  time  the 
cause  of  utitm  occrned.  According  to  Om 
allegations  of  the  petition,  flie  apmri^na- 
tion  was  complete  before  Angost  4, 1915,  and 
apparoitly  tfie  action  was  barred,  even  oa 
the  theory  it  was  gronnded  on  Implied  con- 
tract  However  this  may  be,  the  gravamen 
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of  the  diarge  was  fraud,  uid  the  statnte  of 
limitations  applicable  to  actions  for  zdief  on 
that  ground  governs.  Orozem  ▼.  McXefll,  103 
Kan.  429,  176  Pac  633. 

The  brief  of  the  plaintiff  strives  to  avoid 
the  conclusion  reached  In  the  decision  of  the 
case  Just  dted.  The  case  was  thoroughly 
considered,  the  opinion  covers  every  phase  of 
the  subject,  and  the  court  adheres  to  the 
rule  annonnced. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  sustain  the  demurrer  to  the  peti- 
tion. 

All  the  Justices  concurring. 


(106  Kan.  tiO> 
STATB  V.  LOOMEB.    (No.  22303.) 

(Supreme  Court  of  Kansas.    Oct  U,  1919.) 

(Bifttahm*  by  tk«  Court.) 

1.  CHnnNAi,  uw  ^448(12).  1036(1),  1170% 
*(2>— WrrinEssxa  «=s>387— RnuNoa  on  ao- 

IflSSION  AND  BB/BCnOir  OW  KVUEHCS  HOT 

KBROnEOUa. 
Ralinga  in  the  rojection  and  admiBsion  of 
evidence  In  a  rape  case  Add  to  have  been  cor- 
rect or  nonprejudicial. 

2.  Baps  «3>S4(D,  B0(S)  —  iNBTsncrrxoir  on 

NEOBBBIXT  Or  OOBBOBOBATIHa  KVXDKHCB  NOT 
EBBOKB0U8. 

Bulings  regarding  instrnetloDS  i^ren  and 
reused  AeM  not  to  have  been  erroneous. 

8.  Cbhhnaz.  law  ^3>814G()  —  iHSTsnonoN 

WITHOUT  ■TZOEHOI  TO  SUnAIII  XT  FBOPXBLT 
UrUBBD. 

Where  the  evidence  of  the  complalQant,  if 
true,  shows  the  commission  of  the  completed 
offense  of  rape,  and  there  is  notliing  in  the 
record  to  aoKest  the  absence  of  penetration, 
no  material  error  is  committed  in  refusing  to 
sire  an  inBtrnction'  that  it  is  necessary  for  the 
state  to  prove  actual  penetration. 

Appeal  from  District  Court,  Miami  County. 

Harry  Loomer  was  convicted  of  rape,  and 
he  aiq;>eal8.  Affirmed. 

B.  J.  Carver,  of  Faola,  for  appellant 
lUchaid  J.  Hopkins,  Atty.  Gen.,  and  Karl 
y.  ShawT«r,  ot  Paola,  for  the  Stata 

MASON,  J.  Harry  Loomer  was  convicted 
of  rape  upon  a  girl  12  years  of  age,  and  ap- 
peals. 

In  his  bdialf  it  is  argned  Qiat  the  eridenca 
did  not  support  the  rerdict;  but  the  real  con- 
tention made  in  this  connection  Is  that  ^e 
evidence  of  the  cmnplalnant  1b  nntme— a  mat- 
ter on  whidi  the  decision  of  the  Jary  and 
trial  Jndge  is,  of  conrsek  finaL  The  case 
tarns  so  completely  on  the  truth  of  the  story 
told  by  the  yonng  girl  that  few  Beriona  qnea* 
tlons  of  law  are  presoited,  although  counsel^ 
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dotibt]«w  with  ft  deed  re  to  omit  no  step  that 
ml^t  poBSibly  be  for  his  client's  Interest, 
bas  presented  and  argued  a  oonalderaMe 
number  of  assignments  of  error. 

[1]  1.  The  mother  of  the  girl  on  cross-ex- 
amination testified  that  she  had  heard  a  law- 
yer, who  appears  to  hare  been  representing 
her,  tell  the  defendant's  brother  that  he  would 
settle  for  $1,000 — apparently  referring  to  a 
claim  for  damages.  She  added  in  response 
to  a  farther  qnestion,  that  the  lawyer  did 
not  say  that,  if  this  sum  were  paid,  do  fur- 
ther effort  would  be  made  in  the  criminal 
case.  She  was  then  asked  if  that  was  not 
what  he  meant,  and  an  objection  to  the  anes- 
tion  was  sustained.  This  ruling  Is  complain- 
ed of,  but  is  manifestly  correct,  as  the  an- 
swer could  only  state  a  condndon,  and  not  a 
fact  within  the  knowledge  of  the  ^tness. 

The  defendant's  wife  was  called  as  a  wit- 
ness in  his  behalf,  and  in  the  course  of  her 
testimony  was  a^ed  whether  idie  had  heard 
the  complainant  make  certain  statements. 
Srror  Is  assigned  with  regard  to  the  sustain- 
ing of  an  objection  to  this  question.  The 
ruling  cannot  be-  reviewed,  Inasmuch  as  do 
showing  was  made  as  to  what  answer  would 
hare  been  glvai.  State  t.  W^man,  102  Kan. 
.fi03, 170  Paa  10S2, 1 U  B.  A.  1918D,  M9.  Ann. 
Gas.  ISISD,  1000. 

Gomplaint  Is  made  of  the  orerrullng  of  ob- 
jections by  the  defendant  to  eleven  separate 
questions  asked  of  the  state's  witnesses  by  the 
prosecutor.  Most  of  these  rulings  do  not  re- 
quire to  be  passed  upon.  In  six  instances  no 
answer  was  returned  to  the  question  objected 
to.  In  three  otfaors  a  formal  answer  was  re- 
turned, but  it  was  essentially  negative,  add- 
ing nothing  to  the  case  against  the  defend- 
ant In  one  of  these  three  instances  a  wit- 
ness was  asked  if  he  remembered  the  time 
that  M^.  Loomer  was  at  a  lawyer's  office  in 
Kansas  City  to  settle  the  matter,  and  an- 
swered that  he  did  not.  In  another  the 
complainant's  mother  was  asked  if  her 
dan^ter  told  her  what  caused  fa^  condition; 
she  returned  an  affirmative  answer,  but  no 
further  Inquiry  was  made  as  to  what  it  was 
tb&t  had  been  told  her.  In  the  remaining 
Instance  the  same  witness  ^as  asked  if  she 
conld  tell  when  a  portion  of  the  human  anat- 
omy is  infected,  aiid  gave  a  negative  answer. 
Manifestly  no  prejudice  could  have  resulted 
to  the  defendant  firom  the  court  permitting 
these  answers  to  be  given. 

The  two  remaining  questions  to  which  ob- 
jection was  made  were  asked  In  an  effort  to 
impeach  the  def^idant's  mother,  who  had 
testified  In  his  behalf.  She  was  asked  on 
cross-examination  whether  she  had  not  said 
to  one  person  that  if  her  son  didn't  quit  he 
would  land  in  Jall.  and  to  another  that  on  a 
particular  occasion  she  had  left  the  complain- 
ant at  home,  although  she  was  crying  to  come 
with  her.  Witnesses  for  the  state  were  per- 
mitted to  testis  that  she  had  made  both 
these  statements.    Proper  foundations  hav- 


ing been  laid,  the  questions  appear  to  hAve 
t>eea  competent ;  but  In  any  event  the  matto' 
elicited  was  not  sufflcientl7  Importaat  to  ftmn 
the  basis  for  a  reversal. 

[2]  2.  An  instruction  was  given  to  the  ef- 
fect that  If  the  jury  believed  the  testimony 
of  the  OHnplalnant,  they  might  convict,  even 
If  thete  were  no  corrot>orating  evidence. 
This  is  objected  to,  but  has  already  been  held 
proper  in  similar  circumstances.  State  v. 
Orth,  101  Kan.  18S.  186,  165  Pac.  602.  See 
also  33  Gyc.  1496,  1406.  1612. 

CJomplaint  Is  made  of  the  refusal  to  give 
a  requested  Instruction,  beginning  with  the 
statement  that  "the  charge  of  rape  against 
a  person  Is  easy  to  make,  difficult  to  prove, 
and  more  difficult  to  disprove,"  and  caution- 
ing the  jury  on  that  account  to  compare  and 
weigh  all  Oie  testimony  carefully  and  delib- 
erately and  without  bias;  a  number  of 
spedflc  matters  requiring  sudb  cousldemtlnn 
being  then  enumerated.  The  words  quoted 
are  a  paraphrase  of  those  of  Lord  Bale.  1 
Pleas  of  the  Crown,  635.  It  Is  said  that  since 
his  time— 

"no  ease  has  ever  gone  to  the  jury  np<Hi  the 
sole  testhnony  of  the  prosecutrix,  unsostained  by 
facts  and  drcnmstances  corroborating  it  with* 
oat  die  court  warning  them  of  the  danger  of  a 
conviction  on  such  testimony.*'  22  R.  O.  L. 
1230,  quoting  from  People  v.  BensoD,  6  CaL 
221,  65  Am.  Dec  606. 

The  present  case  is  not  of  the  diaracter 
referred  to,  fOr,  while  the  story  told  by  the 
complainant  was  the  principal  reliance  of  the 
state,  it  did  not  lack  corroboration.  It  Is 
true  that  convictions  of  rape  have  been  re- 
versed for  the  refusal  to  give  requested  in- 
structions coupling  sudi  a  warning  with  oth- 
er statements  held  to  be  correct ;  the  courts 
apparently  attaching  as  much  Importance 
to  that  omission  as  to  any  of  fbe  others. 
Oonners  v.  State,  47  Wis.  623,  2  N.  W.  1143 ; 
Reynolds  r.  State,  27  Neb.  00,  42  N.  W.  903, 
20  Am.  St  Rep.  660.  But.  on  the  other  hand, 
convictions  have  been  affirmed.  notwiOistand' 
Ing  the  refusal  of  instructions  like  that  here 
involved;  the  courts  saying  that  such  state- 
ments as  that  of  Lord  Hale  with  regard  to 
the  difflcolty  of  deftodlng  against  a  charge 
of  rape  are  not  rules  of  law,  but  matters  of 
argument  Doyle  v.  State,  39  Fla.  155.  23 
South.  272,  63  Am.  St  Rep.  159;  Crump  v. 
Commonwealth,  98  Va.  833,  23  S.  B.  760; 
People  V.  Barney,  114  CaL  654,  47  Pac.  41. 
Doubtless  condltionB  may  exist  making  sndti 
a  caution  necessary,  and  in  that  case  It 
should,  of  course,  be  given.  Whether  It  la 
necessary  or  not  must  depend  upon  the  par- 
ticular facts.  Here  we  do  not  regard  its 
omission  as  calling  for  a  reversal  The  jury 
were  told  that  they  should  weigh  all  the  evi- 
dence, and  It  was  not  essential  that  the  court 
^ould  direct  thelT  atteaitl<m  to  tbe  spedflc 
Items. 

[t]  S.  A  turtber  Instractim  was  adied  to 
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tbe  effiBCt  tbat  tb»  state  wu  Teanlied  to 
ppoTe  actual  penetratlan,  and  its  refunl  la 
Mrigiwfl  as  MTor.  The  detrndant  did  not 
take  the  stand,  and  tben  was  noddns  In  iba 
evldenos  to  suggast  tbat,  it  tlie  oonqdalnantrs 
Btoiy  was  troe  at  all,  tiiere  was  any  qoestkm 
that  peoetratkm  waa  aceompUabed.  For  the 
conrt  to  hara  Intimated  tlie  ucMenee  oi  a 
doQbt  on  tba  sab|ect  ml^J;  bsTs  tmded  to  ob- 
Bcore  the  real  nmtronrsy*  1)7  dlTntlng  at- 
tentlOQ  to  an  Imaginary  laaoe,  lacUnc  any 
substantial  bads.  .  At  all  events,  in  tiie  ab- 
sence of  any  special  feature  of  the  case  call- 
ing for  it,  we  do  not  regard  the  refosal  to 
give  the  instmetlon  ss  eonstltntinf  material 
error. 

nw  Jodcmnt  is  afflmnd. 
An  ttw  Jvstloea  oonenrrln^ 


aOB  Kan.  tSJ) 

SMITH  St  Dx.  T.  GRIFFITH  ct  nx.  . 
(No.  21914.) 

(Sivnnie  Court  of  Kansas.  Oct  11, 1019.) 

(Byltaiut  by  the  Oourt.) 

1.  EecBOWB  «s»14(!9  —  Bsiopfhl  «s»92W 
— Estoppel  bt  katuioatioii  to  oohtbst 
uiiauthobized  dkuvkrt. 

The  contract  between  the  vendor  and  the 
Tendee  of  land  provided,  in  effect,  that  the  deed 
ghoald  be  deposited  in  escrow  in  a  bank,  to  be 
delivered  to  the  vendee  od  payment  to  the  bank 
of  the  sun  of  |1|600.  The  vendor  delivered 
tin  deed  to  the  bank.  The  vendee  paid  the  bank 
the  snm  of  $1,266.%,  the  bank  delivered  the  deed 
to  the  vendee,  and  tbe  vendee  placed  the  deed 
on  record.  Snbaequently,  the  vendor  accepted 
from  the  bank  the  snm  which  the  vendee  had 
paid,  and  then  ened  the  v«ndee  for  the  differ- 
ence between  that  aam  and  $1,500.  Seld,  the 
vendor  waa  not  precluded  from  recovering  ei- 
ther on  the  ground  that  acceptance  of  the  small- 
er Bum  waa  a  ratlBcation  of  tiie  act  of  hia  agent, 
the  bank,  or  on  the  ground  of  equitable  estoppel. 

2.  Appeal  and  ebbob  «=»339(2),  1046(8)  — 
Pleading  «=»180(2)  —  Vendob  and  vvn- 

OHABEB  «S»315(1)— OtKBBULINO  OT  DBHUB- 

BEB— Review— Bttbdem  or  pbooe.  , 
Aangnmenta  of  error  relating  to  pleading, 
procedure^  and  damages,  eonaidwed,  and  hstd 
not  to  reqinire  a  reveraal. 

(Additionai  SvOabnt  by  Biitoriai  Btaff.) 

8.  Ebobows  4»8— Relatioh  or  dbpositabt 
TO  PAsms. 
Where  a  vendor  depoaita  his  deed  with  a 
bank  in  escrow  to  be  delivered  on  paymmt  of 
certain  amount  which  is  to  be  paid  over  to  blm 
by  depositary,  the  d^>oaitary  is  always  some- 
thing more  or  something  less  than  an  ordinary 
agent,  and  is  the  intermediary  between  vendor 
and  purchaser,  having  the  specific  powers  and 
duties  created  by  escrow  agreement,  and  no 
others. 

Appeal  from  District  (3ourt,  Pottawatomie 

Comity. 


Action  by  Jesq^  Smith  and  wife  against 
B.  O.  Grifildi  and  wtfew  Judgment  for  plain- 
tUES)  and  dafsndants  appeaL  Afflrmed. 

W.  F.  Ohallls,  of  Wame^,  ft>r  ai^llants. 
Brookens  &  Frands,  of  Westmoreland,  for 
appellees 

WEST.  J.  Smith  and  his  wife,  as  vendors, 
sued  Or^th  and  his  wife,  aa  vendees,  for 
a  portion  of  tbe  price  of  a  tract  of  land.  Tbe 
plalntlfls  recovered,  and  the  defendants  sp- 
peaL 

The  contract  contained  the  following  pro- 
vlidons: 

"Deed  to  be  signed  by  parties  of  the  first  part 
and  left  in  escrow  at  the  Farmers'  State  Bank, 
Wheaton,  Kan.,  until  second  party  obtains  a 
mortgage  on  said  land  or  ontil  he  pays  for 
same*  to  be  paid  innde  am  month  from  date  of 
this  contraet  First  party  to  havo  the  use  of 
tiie  sboT»deserlbed  Isnd  to  HsnA  1. 1»1B.  with- 
out coet  to'him.  First  party  agrees  to  pay  sU 
eoats  in  fraadosDEa  bronght  by  second  party  In 
case  audi  proceedings  are  dropped.  In  con- 
sideration <^  which,  the  aaid  party  of  the  sec- 
ond part  covenants  and  agrees  to  pay  onto  the 
said  party  of  the  first  part  for  ^e  aame  the 
sum  of  fifteen  hundred  dollars,  as  follows:  In 
cash  In  ons  month,  and  to  assume  sU  mortgages 
now  on  the  farm,  and  to  pay  all  Interest  on 
same,  and  all  back  taxes,  and  insurance  preml- 
om.  First  party  agEeaa  not  to  abuse  &rm,  or 
overpaatmrs  the  paatore,  and  to  keep  all  bnUd- 
ings  in  as  good  repair  aa  possible,  and  second 
party  to  furnish  all  material  for  repairs. 

"With  interest  on  the  amount  due,  payable 
at  the  time  of  each  payment.  And  for  the  true 
and  faithful  performance  of  all  and  every  of 
the  covenants  and  agreements  above  mentioned, 
said  parties  bind  themaelTas  each  to  the  other 
In  the  penal  snm  of  *  *  *  doUats  as  liqui- 
dated damages  to  be  paid  by  the  falling  party." 

The  deed  of  the  vendors  was  duly  deposited 
with  the  bank.  The  vendees  depoeited  with 
the  bank  the  snm  of  $1,266.26,  procured  the 
deed  to  be  drilvered  to  them,  and  filed  It  for 
record.  Subsegnently  the  voidors  accepted 
the  money  which  had  been  depoeited  with  the 
bank,  and  then  sued  for  the  remainder  of  the 
contract  price. 

[2]  A  demurrer  to  the  petition  was  orer- 
mled.  ^e  appeal  was  not  taken  uitU  more 
than  six  months  had  elapeed  after  action  tak- 
en on  the  demurrer,  and  the  ruling  cannot 
now  be  considered.  Norman  v.  Railway  Co., 
101  Kan.  678,  168  Pac.  830;  Fairbanks,  Morse 
&  Co.  y.  Slmnuxub  1(B  Elan.  202,  173  Pac.  277. 

A  motitm  to  strike  out  portions  of  the  re- 
ply was  draied.  The  matter  complained  of 
apparently  ooDststed  of  denials  of  versl<nu  of 
the  transactions  between  the  parties,  con- 
tained in  the  answer,  and  statemsits  ct  the 
plaintiffs'  version  of  such  transactions.  Tliese 
denials  and  statemei'its  were  pertinent  to  the 
plaintiffs'  theory  of  the  case,  and  tbe  moti<« 
to  strike  waa  properly  denied. 

ThP  burden  of  proof  was  imposed  on  the 
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defendants.  The  petition  prayed  for  tlie  bal- 
ance due  according  to  the  terms  of  a  writ- 
ten contract,  the  execution  of  which  was  not 
denied.  The  Issue  presented  by  the  answer 
was,  In  substance,  payment  made  In  this  way: 
By  agreement  with  the  plaintiffs,  the  defend- 
ants paid  costs  of  the  foreclosure  proceedings. 
In  the  sum  of  (233.75,  and  paid  the  balance 
of  the  contract  price  of  the  land,  $1^6&J26, 
to  the  bank.  Under  these  pleading  the  bur- 
den of  proof  was  properly  rested  on  the  de- 
fendants. In  any  eTent,  the  trial  was  before 
the  court,  the  contentions  of  the  parties  were 
fully  developed  by  the  evidence,  the  question 
was  not  one  of  sufficiency  of  proof  but  of 
what  testimony  cdiould  be  relied  on,  and  It 
was  not  material  who  should  proceed  flist 
Oemienhardt  v.  Ward,  101  Kan.  250,  167  Pac. 
1141. 

[1,  S]  The  contract  provided  that  the  ven- 
dors should  pay  the  costs  of  the  foreclosure 
suit  The  vaidors  authorized  the  vMidee« 
to  pay  the  costs,  amounting  to  f&,  out  of  the 
purcliase  money.  The  disputed  question  of 
fact  was  whether  or  not  an  attorney  fee, 
amounting  to  $228.75,  was  understood  to  be 
Included  in  the  term  "costs,"  or.  If  not  so  in- 
cluded, was  to  be  paid  by  the  defendants  and 
deducted  from  the  f  1,500,  the  same  as  costs. 
The  evidence  bearing  on  this  subject  was  oral 
and  was  conflicting,  and  this  court  Is  not 
auttiorizGd  to  reject  the  condoslon  reached 
by  the  district  court 

The  principal  legal  question  was  whether 
or  not  acceptance  by  the  vendors  of  the  $1,- 
precluded  them  from  recovering  the 
remainder  of  the  $1,500.  It  Is  conceded  by 
the  vendees  that  the  deed  was  an  escrow,  but 
the  argument  Is  that  the  bank  was,  neverthe- 
less, the  agent  of  the  vendors  to  receive  the 
purchase  money  and  deliver  the  deed,  and* 
whem  the  smaller  sum  deposited  by  the  ven- 
dees was  accepted  by  the  vendors,  they  rati- 
fied delivery  of  the  deed  by  the  depositary  on 
the  arbitrary  terms  proposed  by  the  vendees. 

The  deed  was  an  escrow,  but  It  would  not 
have  been  if  the  bank  were  an  agent  of  the 
character  claimed.  A  certain  resemblance 
between  the  office  of  agent  and  the  <^ce  of 
depositary  of  an  escrow  leads  us  to  speak  of 
a  depositary  as  an  agent  We  Immediately 
get  into  trouble,  however,  when  we  speak  of 
a  depositary  as  the  agent  of  the  vendor  to 
receive  the  purchase  money  and  deliver  the 
deed.  The  depositary  receives  and  pays  over 
the  purchase  money  for  the  vendee  as  mvuih 
as  for  the  vendor.  The  vendor  has  already 
delivered  the  deed,  beyond  his  power  of  rev- 
ocatlon,  or  tlie  transaction  would  not  be 
one  of  escrow,  and  the  depositary  holds  and 
delivers  the  deed  as  much  for  the  vendee  as 
for  the  vendor.  Following  the  Une  of  least 
resistance,  we  hasten  to  say  that  the  deposi- 
tary is  not  the  agent  of  the  v^dor  merely, 
but  is  the  agent  of  both  lUuHes.  When,  how- 
ever, we  undertake  to  found  arguments  upon 
and  to  draw  oonduattHis  from  fhSz  applica- 


tion of  the  name  "agmt,"  we  immediately  get 
into  trouble.  Death  of  the  principal  revokes, 
agency,  but  death  of  neither  vendor  nor  vw 
dee  abrogates  an  escrow  contract  Davis  v. 
dark.  68  San.  100,  48  Pac.  663.  The  result 
la.  a  depositary  Is  always  something  more  or 
something  less  than  an  ordinary  agent,  and 
accuracy  permits  us  to  say  no  more  tlian  th^t 
the  depositary  is  an  intermediary  between 
vendor  and  vendee,  having  the  specific  powers 
and  duties  created  1^  the  escrow  agreemeDt, 
and  no  ottiera 

What  the  depositary  does  rightfully,  he  does 
pursuant  to  the  escrow  agreement  and  not 
because  he  Is  in  the  attitude  of  r^resentlng 
a  principal  as  agent  When  the  depositary 
steps  outside  the  sphere  of  authority  created 
by  the  escrow  agreemoit  he  does  not  act 
in  the  capacity  of  representative  of  a  prin- 
cipal, and  especially  does  not  act  as  the 
agent  of  the  party  to  the  escrow  agree- 
ment whose  rights  are  prejudiced  by  his  con- 
duct Since  his  powers  are  defined  by  the  es- 
crow agreement,  there  can  be  no  misnmcep- 
tlon  of  them.  Vendor  and  vendee  deal  with 
him  in  respect  to  the  escrow  at  their  peril. 
If  he  be  guilty  of  a  breach  of  duty  In  deliver- 
ing, without  payment  of  purchase  mon^,  a 
deed  held  for  delivery  on  payment  of  pur- 
chase money,  he  is  not  agent  of  the  ven- 
dor In  making  the  misdelivery.  The  doc- 
trine of  ratification  governing  cases  of  or- 
dinary agency  does  not  apply,  and  the  rit- 
uatlon  must  be  solved  by  resort  to  other  legal 
principles. 

Ttie  doctrine  of  equitable  e8topi>el  Is  in- 
voked. It  Is  said  the  vendors  are  estopped 
to  recover  the  ftdl  amount  of  the  purchase 
mon^  because  they  took  part  of  It  The  doc- 
trine does  not  apply  because  the  vendore  did 
nothing  on  which  the  vendees  acted  or  re- 
lied to  their  prejudice.  The  escrow  feature 
of  the  contract  bad  nothing  to  do  with  the 
amount  of  conaideratlon  to  be  paid  fOr  the 
land.  Consideration  was  covered  by  anotbtf 
provision.  The  escrow  clause  idated  to  de- 
livery of  the  deed.  Delivery  was  conditioned 
on  payment  of  the  full  price.  Breach  of  the 
condition  by  the  vendees  and  the  depositary 
did  not  chsinge  the  price,  and  did  not  compel 
the  vendors  to  elect  to  repudiate  delivery  al- 
together or  submit  to  an  abatement  of  price. 
Suffering  nothtog  themselves,  the  vendees  can 
neither  prt^t  by  their  own  o^sconduct  nor 
dictate  the  vendors'  remedy.  The  ri^ts  of 
Innocent  purcliasers  ^re  not  involved,  and  the 
vendors  were  at  liberty  to  accept  the  dtna- 
tlon  created  by  the  vendees,  waive  the  condi- 
tion of  full  payment  before  delivery  of  the 
deed,  and  sue  for  the  remainder  of  the  price. 

It  is  said  that  failure  to  fiU  the  blank  in 
the  concluding  provision  of  the  contract  con- 
verted it  into  a  stipulation  that  no  damages 
were  recoverable  in  case  of  breach.  With  the 
blank  unfilled  the  provision  was  nugatory. 
Besides  this,  the  action  was  not  one  for  gea- 
end  damages  for  breach  at  coitract^  but  wa» 


Digitized  by 


Google 


Kan.)  TITLE  LOAN  «  INVESTMENT  00.  t.  FULLER 

<W*  P.) 

one  to  enforce  the  contract  bj  compelling 
payment  In  full  accordlnK  to  its  terms. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

All  the  Justices  concurring. 
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TITLE  LOAN  &  INVESTMENT  CO.  t. 
FULLER  et  aL    (No.  222»3.) 

(Supieme  Court  of  Kansas.    Oct.  11,  1919.) 

(auttalua  by  the  OourlJ 

1.  Bills  and  notes  •asSlS— Tbahsixbeb  or 

DBUAND  MOTB  AFTXB  UNBXASONABLB  TDOB 

NOT  BONA  nor  HOLDEB. 
Section  60  of  the  Nesotiable  Instnmients 
Law  (Gen.  St.  1915,  |  05S0),  providing  that, 
when  an  instrument  payable  on  demand  Is 
negotiated  an  unreasonable  leuffth  of  time  after 
issue,  tbe  holder  is  not  deemed  a  holder  in 
due  course,  applied,  and  held,  that  20  months 
was  an  "unreasonable  length  of  time." 

[Ed.  Note.— For  other  definitioas,  see  Words 
and  Phrases,  First  and  Second  Series,  Unrea- 
Bimable  Time.] 

2.  Appeal  and  ibbob  4=>1016(3)— Ebbonb- 
ous  chabob  as  to  bubdbn  or  PBOor  habh- 

LB88  EBBOB. 

Rule  applied  that  error  in  imposing  the 
burden  of  proof  Is  a  trial  before  tbe  court  is 
not  ground  for  rerersal.  in  the  absence  of  a 
showing  of  special  prejudice. 

3.  Dismissal  and  noNSurr  «s»e2— DisiasaAL 

ON  BSrUSAL  or  PILAINTOT  TO  PBOGEKD. 

Where  it  appears  from  the  pleadings  and 
statements  of  counsel  that  the  plsintifFs  right 
to  recoTer  on  a  promissory  note  depends  on  a 
partnership  aoDonntlng,  and  tbe'plalntiff  refus- 
es to  proceed  after  tiie  burden  of  proof  had 
been  placed  on  him,  the  court  naj  rightfully 
iTiyniif^  the  acticm. 

Appeal  from  District  Oonrt;  BUsworth 
•County. 

Action  by  Uie  TltU  Loan  &  bvestment 
-Company  aghast  Q.  B.  Fuller  and  others. 
reTived  In  the  name  of  A.  R  Brandenburg, 
as  admlniatrator,  etc  JudgmMit  for  defend- 
ants dismissing  the  action,  and  plaintiff  ap- 
peals. Affirmed. 

J.  L.  Trarers,  of  Osborne,  Samud  E.  Bart- 
lett,  of  Bllswortb,  and  Bogoae  S.  Qnlnton, 
of  Tt^eba,  for  appellant 

Ira  E.  Idoyd  and  N.  F.  Kooraa^  both  of 
Ellsworth,  for  appellees. 

HARSHALL,  J.  The  acti<»i  was  one  to 
recoTer  on  a  promissory  note^  lodgment 
was  rendered  dismissing  the  action,  and  the 
plaintiff  appeals. 

The  Qulnter  Garage  Company,  a  partner- 
alilp  composed  of  A.  R.  LlTlngston  and  others, 
gBTe  its  note  to  Livingston,  dated  Joly  6, 
1911,  and  payable  on  demand.  Tb»  plaintiff , 


acquired  the  note  In  Marcb,  1913.  It  was 
Indorsed  by  Uvingston.  The  pleadings  and 
trial  statements  disclosed  that  the  note  grew 
out  of  partnership  transactions.  The  defoid- 
ants  pleaded  and  stated  that  Livingston  waa 
indebted  to  the  partnership  In  a  sum  large- 
ly In  excess  of  tbe  note.  After  the  trial  state- 
ments  had  been  made,  each  side  moved  for 
judgment  on  the  pleadings  and  trial  state- 
ments. Both  motions  were  denied.  The 
court  ruled  that  the  note  waa  nonn^tlable 
when  It  came  into  the  hands  of  the  plain- 
tiff, and  that  the  burden  of  the  Issues  rest* 
ed  on  the  plaintiff  to  show,  regardless  of  the 
note,  bow  much.  If  anything,  was  due  from 
the  partnership  to  Livingston.  The  plaintiff 
then  moved  for  judgment  for  the  sum  claim- 
ed In  the  petition,  unless  the  defendants  In- 
troduced evidence  in  their  behalf.  That  mo> 
tion  was  denied.  The  plaintiff  then  stated 
to  the  court  It  took  the  portion  that,  under 
the  pleadings,  atatements,  and  admissions, 
tbe  burden  of  proof  was  on  the  defendants^ 
and  moved  for  judgment  in  Its  ftivor  as  pray- 
ed for  in  the  petition,  unless  testimony  were 
introduced  on  behalf  of  the  defendants. 
That  motion  was  denied.  The  plaintiff  tar- 
ther  stated  that  It  stood  on  Its  motion,  and 
the  action  was  then  dismissed. 

[1]  1.  Was  the  court  In  error  In  ruling  that 
the  note  was  nonntgotlaMe  when  it  come  In- 
to the  bands  of  the  plalntifft  In  other 
words,  was  tbe  plaintiff  a  holder  In  dne 
course  so  as  to  cut  off  defmses  on  the  part 
of  tbe  makers?  Section  60  of  the  NegotlaUe 
Instruments  Law  provides  that — 

"Where  an  instrument  payable  on  demand 
Is  negotiated  an  nnreasonaUe  length  of  time 
after  its  issue*  the  holder  Is  not  deemed  a 
holder  In  due  oourse."    Gen.  Stat.  1911^  | 

6580. 

Section  4  of  die  N^ttable  Instmments 
Law  provides  that — 

"In  determining  what  Is  a  reasonable  time  or 
an  nnreasonable  time,  regard  is  to  be  had  to 
the  nature  of  the  Inetrament,  the  nsage  of  trade 
or  buaineas  (if  any)  with  respect  to  such  In- 
stniment%  and  the  facts  of  the  particular 
caae."    Gen.  Stat  191«,  |  6624. 

In  this  instance  the  circumstances  attrad- 
Ing  the  giving  of  the  note  Indented  that  It 
was  to  run  but  a  short  time.  The  plaintiff 
acquired  It  from  the  payee  20  months  after 
it  waa  Issued.  That  was  an  unreasonable 
length  of  time.  8  C.  J.  409-409;  S  R.  O.  L. 
1047, 1048;  Crawfbrd's  Annotated  Negotiable 
Instruments  Law,  {  53;  Daniel  on  Negotiable 
Instruments  (Sth  Ed.)  {  783;  8  M.  A.  L.  109- 
IIL  The  note  could  not  then  be  acquired  In 
due  course,  and  was  subject  to  the  same  de- 
fenses aa  if  it  were  n<»inegotlabl&  Neg.  Inst 
Law,  1 65;  Gen.  Stat  1015,  f  6586. 

[2]  2.  Tbe  principal  contention  Is  that  tbe 
oonrt  erred  In  boldliv  the  Imrden  of  maln< 
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talcing  0ie  issues  wu  on  the  plaintUC.  If 
tbe  plalntUt  bad  acanlred  tbe  note  In  dae 
course,  tb6  contentloD  would  be  sustained, 
because  no  d^oise  Qiat  could  be  interposed 
,  against  a  holder  in  due  course  was  pleaded 
or  stated.  The  whole  defense  depended  on 
the  note  being  overdue  vrhm  it  was  trans- 
ferred. The  defense  was  available,  and 
made  the  actl<Hi  one  tm  an  accounting  be- 
tween partners.  In  such  an  action,  one  in 
equity  and  triable  without  a  Jury,  the  bur- 
den of  proof  Is  not  ordinarily  a  material  mat^ 
ter.  AU  that  is  really  substantial  Is  that 
each  party  be  glvoi  opportunity  to  introduce 
all  his  eTld«ice.  Even  if  the  court  were  In 
«Tor  in  holding  that  the  burden  of  proof  was 
on  the  plalntlfl,  the  Judgment  may  not  be  re- 
versed In  the  absence  of  any  showing  that 
the  plaintiff  was  specially  prejudiced,  and 
dkere  is  no  such  showing.  Bank  v,  Brechel- 
sen,  9a  Kan.  193.  157  Pac  Heonig  v. 

Oas  Co.,  100  Kan.  26S.  161  Paa  297 ;  In  re 
Holloway'a  Estate,  100  Kan.  868,  371,  164 
Pac:  298. 

[3]  S.  The  plaintiff  elected  to  stand  on  its 
mi^on  for  Judgment  on  the  pleadings  and 
statements  of  counsel,  and  refused  to  Intro- 
duce evidence  in  its  behalf.  The  ruling  re- 
quiring the  plaintiff  to  proceed  first  not  be- 
ing one  of  which  the  plaintiff  can  complain 
as  prejudicial,  the  court  rightfully  dismissed 
the  action.  Glv.  Code,  S  S9!S,  snbdlv.  5  (Qm. 
St  lOlS,  i  7299);  Drake  v.  National  Bank. 
83  Kan.  684,  7  Pac.  219;  Burdlck  v.  Invest- 
ment Co.,  71  Kaa.  121,  80  Pa&  40:  Anderson 
V.  Denlson  Clay  Om  104  Kan.  766^  180  Pac. 
797. 

The  Judgment  Is  affirmed. 
All  the  Justices  concurring. 


(106  Kan.  S98) 

OITT  OF  TOPEKA  v.  RITCHIBvt  iL 

(No.  223020 

(Supreme  Oonrt  of  Kansas.  Oet.  11, 1919.) 
(BrU9bu9  by  th€  Oovrt.) 
1.  Mdkicxfal  cobpoutionb  ^246  —  Lu- 

BEUTT  of  flUEETT  ON  OOITCBAOTOB'S  BOHD 
FOB  EXPENSES  OF  LITiaATION. 

Where  a  surety  company  has  signed  a  con- 
tractor's bond  guaranteeing  the  honest  and 
faithful  performance  of  a  construction  contract 
made  by  him  with  a  muniapality  and  binding 
the  surety  to  hold  the  dty  harmless  from  all 
costs  and  damages  of  every  kind  and  nature 
«4iatsoever  whidi  might  flow  from  the  breach 
of  the  contract  or  the  contractor's  Infidelity,  and 
where  such  contract  la  grossly  breached  and  ths 
city  is  swindled  out  of  a  largs  sum  of  money 
because  of  insuffictent  and  defective  constmction 
of  the  work  contracted  for,  the  city's  expenses 
in  whatever  courts  it  was  necessary  to  resort  to 
tor  the  recovery  of  that  sum  of  money  are  a 
proper  dinrge  against  the  contractor's  surety 
under  the  terms  of  tbe  bond. 


2.  MxnnciPAL  cOBTOUXioiirs  «=s>247  —  Lia.- 
bujtt  fob  sEBVioxa  on  zhfobual  oohtbaot 

or  XHTLOTHEHT. 

Where  there  Is  no  want  of  power  on  the 
part  of  a  municipality  to  make  a  contract  of 
employment,  but  merely  a  failure  to  comply 
formally  with  the  provisions  of  tiie  statute  au- 
thorising tbe  dty  to  make  such  a  contract,  the 
city  is  lialile  .for  services  rendered  by  a  person 
informally  employed  by  tbe  dty,  when  Us  serv- 
ices have  been  recognized,  and  accepted  by  the 
dty,  and  where  the  dty  has  recdved  valuable 
benefits  tftm  sudi  services,  foDowing  Mound 
C»ty  T.  Snoddy,  6S  Kan.  126,  86  Paa  1112. 

8.  MUNICIPAI.  OOBPOSATIOm  ^s»214(l)  — 
POWEB  TO  KUPLOT  SFKOIAI.  OOUNBBL  TO  AS- 
flJBT  OITT  ATTOBNKT. 

Although  a  dty  of  the  first  class  is  provided 
with  a  dty  attorney  whose  duties  are  to  attend 
to  all  the  litigation  In  which  tbe  dty  is  Involved, 
yet  the  dty  may  employ  special  counsel  to  as- 
sist the  d^  attorney  whan  the  gravity  oe  ex- 
toit  of  the  Utlgatlon  reasonably  nq^rse  the 
services  of  sncfa  additional  oonnseL 

Appeal  from  Dlstflct  Court,  Shawnee  Coun- 
ty; George  A.  Whitoomb,  Jndg& 

Action  by  tbe  Otj  of  Topeka  agabnt  John 
Ritchie  and  the  Fidelity  ft  Deposit  Company 
of  Maryland.   Judgment  for  i4alnUff,  and 

defoidants  appeaL  Affirmed. 

T.  P.  Garver  and  Otla  B.  Hnngate,  both  of 
Topeka,  for  appellants. 

George  P.  Hayden  and  F.  0.  Drennlng; 
both  of  Toptiuu  fM*  anidleeb 

DAWSON,  J.  This  appeal  coven  another 
chapter  of  some  ten  years'  Utlgadon  about 
certain  public  Improvemoits  constructed  In 
Topeka  in  190Q  and  1906.  Earlier  and  r^t- 
ed  chapteia  are  recorded  In  our  own  reports 
and  In  those  of  the  federal  court  Ritchie  v. 
City  of  Topeka,  91  Kan.  615,  138  Pac  618; 
City  of  Topeka  v.  Ritdile,  102  Kan,  384,  170 
Paa  1003 ;  City  of  Top^  v.  Federal  Unlm 
Surety  Co.,  213  Fed.  958,  130  C.  a  A.  864. 

These  earUer  chapters  tell  of  defective  con- 
struction, of  offidal  delinquency,  swindled 
taxpayers,  attempts  to  recoup  the  dty  for 
overpaymoits  for  insuffldent  sewer  constmc- 
tion, and  of  stiff  battles  and  partial  successes 
of  bondsmen  to  avoid  or  reduce  their  liabili- 
ties for  the  shortcomings  of  their  bonded 
prlndpals. 

In  this  case  the  plalnttfl's  petitliXL  necessa- 
rily retells  much  that  is  already  chronicled 
in  our  reports.  In  1905  Oie  dty  of  Topeka 
amrded  a  contract  to  John  Ritdiie  and  J.  D. 
Hanley  to  oonstrnct  a  seww.  The  Fidelity  ft 
Deposit  C<»Dapany.  defendant,  became  anre^ 
tot  the  faithful  performanoe  of  that  contract. 
The  contract  provided: 

"17.  29.  It  is  further  exiwesdy  agreed  and 
understood  that  the  said  parties  of  the  first 
part  shall  save  and  hold  harmless  the  said  par- 
ty of  the  second  part  from  any  and  all  damages, 
costs  and  expense,  of  every  Und,  character  smd 
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natore  whatsoerer  occarrlns  nixm  or  abont  said 
works,  or  in  conseqoence  of  the  iam«  being  done 
or  coDStracted,  for  tlia  paTment  of  wht^  said 
party  itf  tbe  Mcond  part  may  beeome  liable, 
whether  tiie  same  Is  oeearfoned  bjr  t3w  necll' 
gaiea  o(  waSi  partiea  ot  the  flret  part  or  otiwr* 
wfaeL" 

The  bond  pnMdes: 

'Tfow,  therefore,  ff  the  aaid  Hanley  A  Ritdile 
■baD  boDflatly  and  falthfaTly  discharge,  perform 
and  fnlfiO  all  and  Angular  the  obUfatlons  of 
•aid  contract  snd  specifications,  bonnd  here- 
witib,  and  shall  save  and  hold  harmless  the  said 
dty  frcnn  all  liens,  charges,  costs,  and  damages 
of  every  kind  or  natare,  whatsoerert  then  the 
above  obligation  to  be  void,  otherwise  to  be  of 
fnll  force  and  vlrtne  In  law." 

There  was  nnidh  defective  workmanship 
and  gross  Inanffldency  In  the  construction  of 
the  sewer,  bnt  eltber  thron^^  the  negligence 
or  ccmnlrance  of  the  city  engineer  whose  do- 
ty It  was  to  Inspect  and  approve  the  work  the 
dty  overpaid  the  contractors  about  |20,000. 
In  1907,  the  dty  commenced  an  action  to  re- 
cover this  overpayment  In  1910  the  dty,  be- 
ing Indebted  to  John  Rltdile  on  another  con- 
tract whldi  was  for  paving,  took  formal  ac- 
tion to  withhold  from  Ritchie  abont  flO.000 
dne  him  thereon,  the  dty's  purpose  being  to 
apply  that  som  on  whatever  Jndgmoit  it 
mlgbt  eventnally  obtain  against  Ritchie  ft 
Hanley  In  Its  lawsnlt  th^  pending  for  the 
recovery  of  the  $20,000  overpaym«it.  . 

In  1911,  Rltdiie  brought  an  action  against 
the  dt7  to  recover  the  $10,000  dne  him  for 
the  paving.  The  dty  answered,  setting  up 
the  facta  tondilng  Its  ¥20.000  dalm  against 
Ritchie  and  his  partner,  and  of  the  pendency 
of  Uie  action  against  them  to  recover  the 
overpaymoit.  The  dty  prevailed,  and  the 
Judgment  was  affirmed,  with  modifications  by 
tills  court  91  Kan.  A19,  188  Pae.  018.  The 
final  judgment  entered  against  RItdile  and 
In  favor  of  tbe  dty  was  tor  $12,023.00,  and 
that  Judgment  being  nnaatlafled,  is  the  basis 
of  the  present  actlmi  against  tbe  fidelity  & 
Deposit  Company,  wfaidi  as  snrety  bonnd  It- 
self to  make  good  any  and  all  consequences 
which  might  flow  from  the  shortcomings  of 
Ritchie  ft  Hanl^  under  the  sewer  constmc- 
tion  contract  of  IBOS. 

PlalDtUTs  petltl<m  alleged  that  to  save  the 
dty  from  loss,  It  was  necessary  for  It  In  the 
acdon  of  Ritchie  against  the  dty  for  bis  com- 
pensation on  the  paving  contract  to  plead 
the  dty's  right  to  set  off  Its  claim  against 
Rltdiie  and  his  partner  for  the  $20,000  over- 
payment on  the  sewer  contract;  tbat  the 
dty  was  put  to  great  expense  on  accotmt  of 
Ritchie  ft  Hanley's  derelictions  and  delin- 
quendes;  that  expert  engineers  had  to  be 
and  were  employed  to  remeasnre  the  sewer 
excavations;  that  certain  phases  of  the  con- 
troversy predpltated  litigation  In  tbe  state 
and  federal  courts,  which  snbjected  the  dty 
to  court  costs  and  attorney's  tees,  and  tor  aU 


of  whldi  the  defendant  anrety  company  was 
alleged  to  be  liable. 

The  answer  of  the  surety  company,  among 
other  matters,  pleaded  that  tbe  employment 
of  an  attonu^  and  the  payment  of  fees  to 
him  were  irregular  and  Illegal,  and  that  cer- 
tain expenditures  of  the  dty  In  the  federal 
courts  were  not  chargeable  to  the  defendant 
suret7  company,  and  not  within  the  terms  of 
Its  surety  obligation. 

The.  dty  prevailed,  and  tSie  defendants  ap- 
peal. 

[1]  Ai^Uants  flrat  contend  tliat  the  costs 
and  expenses  of  certain  federal  litigation 
cannot  be  recovered  against  tlie  defendant 
snrety  company.  When  the  paving  contract 
was  completed,  Rltdile  owed  a  large  amount 
to  materlnlraen.  The  Federal  Union  Snrety 
Company,  which  was  surety  for  Ritchie,  be- 
gan a  snlt  in  tbe  federal  district  court  against 
the  dty  to  have  Ritchie's  $10,000  paving 
claim,  against  the  dty  devoted  to  the  satis- 
faction of  the  materialmen's  claims.  The 
dty  resisted,  seeklDg  to  eet-off  against  Rltdi- 
le's  paving  claim  Its  $20,000  claim  against 
Ritchie.  Although  defeated  In  the  federal 
district  court,  the  dty  finally  prevailed  In 
that  matter  in  the  Olrcult  Court  of  Appeals. 
City  of  Topeka  v.  Federal  Union  Surety  Co:, 
213  Fed.  968,  180  0.  C.  A.  894.  It  .  was  prop- 
er, Indeed  it  was  the  du^  of  the  dty,  to 
maintain  that  litigation.  Its  necessity  was 
clearly  traceable  to  the  wrongdoing  of  Ritchie 
ft  Hanley,  for  whose  fidelity  t3ie  present  ap* 
pellant  surety  company  was  bonnd.  More- 
over, the  dty's  success  In  that  litigation  vast- 
ly reduced  the  appellant  snrety  company's 
present  liability.  The  trial  court  did  not  err 
in  holding  that  the  d^r^  reasonable  expendi- 
tures In  tbat  lltlgatiott  were  fairly  within  the 
terms  and  meaning  of  tbe  snrety  company's 
bond.  It  may  not  be  necessary  to  determine 
positively  whether  this  feature  of  the  present 
appeal  was  oondnded  In  City  of  Topeka  v. 
Ritchie,  102  Kan.  38t.  170  Pac.  1008.  when 
this  case  was  here  on  a  d^nrrer  to  the  peti- 
tion, but  certainly  the  doctrine  there  stated 
Is  decisive  hera  It  was  said: 

"Tbe  second  count  sets  up  large  expendltnres 
*  *  *  in  defending  other  causes  in  district 
and  federal  courts,  all  growing  ont  of  the  default 
and  opposition  of  the  contractor.  No  reason 
is  apparent  why  these  daims  ahonld  not  If  prov- 
ed, be  recovered.  AH  items  set  up  In  the  sec- 
ond count  which  did  not  aeeroe  more  than  five 
years  before  ttia  actitm  was  bognn  are  properly 
pleaded,  and  the  order  ovenuling  ^e  demurrer 
to  die  secrad  causa  of  action  la  aflbmed."  103 
Kan.  890,  170  Pac  1006. 

But  for  the  wrongdoing  of  Ritchie  and 
those  confederating  with  him  the  dty  would 
not  have  been  swindled  ont  of  $20,000.  Tbe 
logical  consequences  of  that  wrongdoing  re- 
quired tbe  dty  to  sue  for  tbe  return  of  that 
large  snm,  to  set  It  np  as  a  setoff,  to  resist 
tbe  suit  of  the  Federal  Union  Surety  Com- 
pany, and  to  aHMal  from  tbe  erroneous  dft- 
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dalon  of  fiie  federal  district  court  Thesa 
consequences  were  not  remote,  bat  proxi- 
mate, and  Bltdhie  ft  Hanley*!  ourfity  la  bound 
thereCor  according  to  the  tenor  of  Iti  bond. 
Clt7  of  Topeka  t.  Brooks,  9»  Kan.  648,  6G0, 
164  Pac  28S. 

"The  oomprehensiTe  lifDlficftoce  of  ttda  lan- 
guage [of  the  bond]  ia  aucfa  that  all  the  daitns 
•et  forth  in  the  amended  petition  before  as 
are  safely  immured  therrin  beyond  the  power 
of  fucadty."  City  of  Topeka  t.  BitcUe,  102 
Kan.  384,  386, 170  Pae  1008,  1004. 

it,  S]  A  considerable  portion  of  Ow  amount 
■ougbt  to  be  recovered  bereln  la  to  r^bnrse 
tba  city  tor  the  Berrices  and  expenseB  of  spe- 
dal  couna^  for  the  dty,  who  was  largely  In 
diarge  of  the  UUgatlon  provoked  by  the  f20,- 
000  ovwpaymoit.  The  reaaonaUeness  of  the 
attomey'i  fees  and  espensea  la  not  aaaalled. 
hot  the  «mtaitlfm  Is  atrongly  made  that  the 
dty  imlawfally  paid  them,  that  the  apedal 
attorney  waa  not  lawfully  employed,  that  be 
acted  aa  a  mere  Tolunteer,  and  that  the  pay* 
moit  of  his  fees  waa  vtrtuntary  and  created 
BO  liability  OD  the  defendants  to  retmbnrse 
Oie  dty.  Aa  a  part  of  this  argument  It  Is 
pointed  out  that  the  statute  prorldes  for  a 
dty  attwney  whose  duty  It  ahatl  be  to  attend 
to  the  dty'B  lltLgatloD  In  all  courts.  Oen. 
Stat  ISIB.  li  1131, 166a 

The  law.  however,  does  sanction  the  em- 
ployment of  special  connsd  by  a  d^  of  the 
first  class  like  Topeka. 

"The  maroT,  by  and  vldi  the  consent  of  the 


council. 


may    appoint  *  •  •  such 


other  officers,  servants  and  employes  as  they 
may  deem  necesaarr  for  the  best  Interasts  of  tiie 
dty,  but  no  sudi  i^cer  shall  be  appointed  until 
Us  term  of  ofBce  and  salary  shall  have  been  fixed 
wrdinance ;  and  all  contracts  of  employment 
of  *  •  •  attorneys,  counselors  *  *  ♦  for 
any  spedal  pnrpose  sball  be  by  ordinance." 
Oen.  Stat  1915,  1 1141  (Laws  1009,  ch.  70.  1 1). 

It  must  be  admitted  that  the  formal  steps 
required  by  this  statute  were  not  followed  In 
the  employment  of  the  city's  special  counsel. 
This  lawyer  had  been  dty  attorney,  and  aft- 
er his  offldal  term  expired  his  further  serv- 
ices In  connection  with  this  prolonged  and 
complicated  litigation  were  only  Informally 
procured  and  continued  by  succeeding  may- 
ors and  commissioners  of  Topeka.  There 
was  an  ordinance  passed  in  19iD9  whldi  re- 
lated to  this  onployment: 

"An  ordinance  authorising  the  mayor  to  employ 
P.  O.  Drenning  as  spedal  couniiel  for  tbe 
trial  of  certain  dty  cases  now  pending  In  the 
district  court  of  Shawnee  County,  Kansas, 
and  the  Supreme  Court  of  Kansas. 
"Be  it  ordained  by  the  mayor  and  coandlmen 
of  the  city  of  Top^n: 

"Section  1.  The  mayor  of  the  city  of  Topeka 
is  hereby  authorized  to  employ  R  G.  Drenning 
as  Bppdfll  counsel  to  conduct  the  following  casca: 
"The  City  of  Topeka      Hanley  ft  Bltchie. 


"The  Slid  etvloyment  ot  F.  O.  Dremtfaig  la 
the  above  cases  sluill  beght  at  the  expiration  of 
his  term  of  offlee  as  dty  attorney,  and  on  April 
10,  1909,  and  the  compensation  to  be  paM  to 
said  F.  O.  Drenning  shall  be  nidi  aa  shall  be 
agreed  upca  betwem  lha  mayor  and  said  F.  O. 
Drenning.** 

Owing  to  the  duratl<m  and  extrat  of  the 
litigation,  the  terms  of  the  employment  of 
the  special  connsel  were  Informally  changed. 
I^ter  and  less  formal  resolutions  authorizing 
this  special  counsel  to  proceed  with  the  liti- 
gatlon  were  adopted  from  time  to  time  by  the 
mayor  and  commissioners  of  Top^a.  His 
fees  were  formally  presented  and  paid  "by 
approving  bis  bill  and  appropriating  die  |5r 
000  by  ordinance  to  pay  the  dalm." 

Mudi  law  Is  dted  by  counsel  for  appellants 
that  aucb  infortnal  employmeat  Is  Insuffldent 
to  fasten  a  liability  oa  the  dty,  and  that  con- 
sequently the  dCy'a  voluntary  payment  of  an 
unenforceable  claim  against  It  ^vea  the  city 
no  right  to  have  recoupment  But  in  many 
not  dissimilar  sltuatlona,  tiiis  court  has  hdd 
that  where  there  Is  no  want  of  offldal  power 
to  contract  or  employ,  but  merely  a  failure  to 
formally  Invoke  that  power,  a  dty  cannot 
withhold  compensation  for  services  rendered 
to  and  acc^ted  by  It  Bltchle  v.  City  of 
Wichita,  99  Kan.  668,  and  dtatltms  therein, 
163  Pac.  176.  See,  also,  Huffman  v.  Oonntr 
of  Greenwood,  23  Kan.  281;  City  of  Ells- 
worth V.  Roasiter,  46  Kan.  237,  26  Paa  674  : 
Mound  City  v.  Snoddy,  63  Kan.  126,  35  Pac 
1112;  Matheney  v.  Bl  Dorado,  82  Kan.  720. 
100  Pac.  166,  28  L.  E.  A.  (N.  8.)  980;  Wat- 
kins  V.  Sdiool  District  85  Kan.  760,  118  Pac. 
1060. 

In  Mound  Oltj  v.  Snoddy,  supra,  certain 
bonds  of  the  dty  had  got  out  of  possession  of 
the  munldpallt7  Irregularly ;  and  the  mayor, 
without  the  consent  of  the  coundl  or  other 
formality,  employed  Snoddy,  a  lawyer,  to  In- 
stitute an  action  for  the  recovery  of  the 
bonds.  Before  the  action  waa  oonduded.  the 
dty  coundl  passed  a  resolution  dispoiBinff 
with  Suoddy's  services,  and  the  further  ]a- 
dldal  proceedings  w«-e  In  charge  of  the  dty 
attorney.  It  was  held  that  sudi  services  as 
Snoddy  rmdered  were  ratified  and  accepted 
by  the  dty  government  and  the  dty  waa  lia- 
ble for  the  fair  valne  <tf  his  services.  lUs 
court  said: 

"Of  course  the  mayor,  by  virtue  of  his  office 
aloDC,  could  not  make  an  employment  which 
would  create  a  liability  against  the  dty  for 
the  serricea  rendered ;  but  if  the  dty  had  knowl- 
edge of  his  employment  and  of  the  rendition  of 
the  services,  and  acquiesced  In  and  accepted  the 
fruits  of  the  same^  the  employment  would  bind 
the  dty."  63  Kan.  at  page  130;  36  Pa&  1112. 

See,  also,  Thacher  v.  County  of  Jefferson. 
13  Kan.  182;  Doster  v.  Howe,  28  Kan.  353; 
Smith  V.  Mayor  of  Sacramento,  13  OaL  631: 
Homblower  v.  Duden,  35  Cal.  664;  City  of 
Denver  v.  Wd)ber,  IS  Cola  App.  fill.  63  Pac. 
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804 :  State  my  of  Patenon,  40  K  J. 
iMw,  186;  DUlon.  Municipal  Coiponitlons 
(5th  EdJ  S  824;  McQoimD,  Hanlclpal  Coi^ 
poratlona,  1 1173. 

Wblle  a  Kansas  municipality  cannot  need- 
lesaly  employ  special  attoni^  to  do  the  or- 
dlnaiy  protesBlmd  work  wtalt^  tbe  dty  at- 
torney Is  by  bis  office  required  to  do,  yet  It 
often  bai^ieais,  and  nndonbtedly  did  liappen 
in  the  present  Instance,  that  a  dty  may  be  so 
greatly  liarassed  with  snlta  that  It  woald  be 
a  lAyidcal  impoBslMIlty  for  the  dty  attorney 
to  attoid  to  all  the  le^U  business  of  the  mu- 
nicipality without  the  assistance  of  special 
connseL  In  such  cases,  the  employment  of 
ffpedal  oomis^  Is  lawtel  and  proper.  Tb» 
court  holds  that  there  was  no  want  of  power 
on  the  part  of  the  dty  to  employ  special  coun- 
sel in  this  protracted  litigation,  and  that  the 
city's  failure  to  exerctse  that  power  ftnmally 
before  employing  tbe  special  cotmael  did  'not 
zdiere  tbe  dty  tnm  Its  (ligation  to  pay 
him  after  bis  serrices  were  rendered  and  ac- 
cepted by  the  dty  and  after  it  reaped  the 
bene0t8  of  Ills  ridll  and  Industry.  And  tbe 
dty,  taavlng  lawfully  paid  the  reasonable  tsI- 
Qe  of  Che  serTloas  of  the  special  connsd.  Is 
nov  oititled  to  reoonpment  against  the  de- 
fendants. 

The  other  points  urged  by  defuidants  liave 
been  carefully  considered.  They  relate  chief- 
ly to  matters  disposed  of  when  this  case  was 
here  on  demurrer,  and  need  no  further  dia- 
cQsaion. 

liie  Judgment  is  affirmed. 

All  the  Justices  concurring 


006  Kan.  S88) 
TANBK  T.  VAKBK  et  sL   (No.  22284.) 

(Supreme  Court  of  Kansas.  Oct  11,  1010.) 
1.  HoimixAD  ^^217  —  Btxdxhoi  XKsuni- 

OnifT  TO  SHOW  OCCUFATIOH  AND  TTIXB. 
A  widow  brought  suit  in  ejectment  and 
to  cancel  a  deed  executed  and  delivered  by  ber 
deceased  busband  In  his  lifetime,  in  which  she 
Joined,  her  claim  beins  that  from  the  time  «C  her 
marriage  and  until  her  husband's  death  tbe 
real  estate  vas  occupied  by  her  huid>and  and 
herself  as  their  bomratead.  that  she  cmtinaed 
to  occupy  it  as  bcr  homestead  after  his  death, 
and  that  the  deed  whlcb  purported  to  nmvey 
tbe  title  was  without  consideration,  and,  far- 
ther, was  Told  because  at  the  time  she  executed 
It  she  was,  and  at  the  time  nf  the  commence- 
ment d  the  action  was  yet,  a  minor  under  the 
age  of  18  years.  Tbe  findings,  sustained  by 
evidence,  are  to  tbe  effect  that  after  tbe  mar- 
riage of  plaintiff  the  real  estate  in  controversy 
was  never  in  tbe  poasession  nor  occupied  by 
plaintiff  and  her  busband  as  thdr  homestead; 
tiiat  the  equitable  title  belonged  to  tiie  defend- 
ants, tbe  naked  legal  title  resting  in  plain- 
tiff's  bosbend;  and  that  the  deed  was  made 
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r.y 

to  carry  out  and  complete  a  contract  given  tat 
a  valuable  Cimsideration,  the  terms  of  whtdi 
bad  been  fully  complied  with.  HeU,  that  the 
findings  compd  a  Judgmoit  In  favor  cf  tbe  de- 
fendants. 

2,  HOMBBRAD  4=9218,  214— PABUComrr  1C4- 

UITABUt  TITLE  OF  DEIXNOANT  OABaTINO 
EIGHT  or  POSSESSION. 
On  the  facts  stated  In  the  foregoing  i>ara- 
graph,  the  defendants  were  entitled  under  a 
general  denial  to  show  a  paramount  equitable 
title  which  carried  with  it  tbe  right  of  posses- 
sion; and  a  written  contract  between  tbe 
plaintiff's  huri)and  and  tlw  defendants  executed 
prior  to  the  marriage  <tf  plaintiff,  by  which  be 
agreed  for  a  valuable  eonstdermtiam  to  eoBvay 
the  pToinrtj  to  tbe  defendants,  was  conqtetant 
evidence  to  sustain  tbe  defendants'  claim. 

Appeal  from  District  Oourt,  Bcpublie 
Ooimty. 

Action  in  ejectment  ty  May  Tanek,  a 
minor,  by  Bert  Ainsworth  her  next  friend, 
against  Edward  Vauek  and  others.  Judg- 
ment for  defaidants,  and  plaintiff  atveala. 
Affirmed. 

Bee,  also.  104  Kan.  824,  180  Pac  240. 

B.  E.  McTftggart  and  W.  D.  Yance^  both 
of  Bdleville^  for  appdlant 

Hahin,  Hasty  &  Hahln  ai^  J.  H.  Livin- 
good,  all  of  Bellerille^  for  an>dlees. 

POBTEB,  3.  The  action  was  one  in  eject- 
ment and  to  caned  and  set  aside  a  deed  to 
certain  real  estate.  The  plaintiff,  a  minor, 
sn^  by  her  next  friend.  The  Judgment  was 
in  favor  of  the  defendants,  and  tbe  plain- 
tiff appeals. 

In  her  petition,  the  plaintiff  alleged  that 
on  February  29,  1016,  she  married  James 
Vanek,  a  brother  of  the  defendant  Edward, 
and  lived  with  him  as  his  wife  until  his 
death,  wtaidi  occurred  on  April  25, 1017 ;  that 
at  the  time  of  her  marriage  she  was  less 
than  16  years  old;  that  James  Vanek  died 
Intestate,  leaving  her  as  his  sole  and  only 
heir  at  law;  that  at  the  time  of  his  death 
he  was  seised  and  possessed  of  a  certain 
quarter  section  of  land  in  Republic  county, 
the  north  half  of  which  is  involved  In  this 
controversy.  She  alleged  that  immediately 
after  thdr  marriage  sbe  and  James  Vanek 
moved  upon  tbe  pr<H)erty  and  continned  to 
occupy  it  as  their  homestead  until  his  death, 
and  that  she  still  occupies  the  same  as  her 
homestead,  except  as  her  use  and  possession 
have  been  interfered  with  by  the  wroi^ful 
acts  of  the  defendants.  The  petltlmt  alleged 
that  on  the  18th  day  of  April,  1016,  while  the 
property  was  being  occupied  and  used  as  the 
homestead  of  James  Vanek  and  plalntifC, 
and  while  she  was  under  the  dlsaMllty  ot 
Infancy,  she  and  her  husband  aecuted  and 
acknowledged  a  deed,  purporting  to  cooTey 
the  north  half  of  the  quarter  section  to  the 
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defendants;  that  by  reason  of  tbe  premises 
being  a  homestead  and  because  of  ber  legal 
disability  on  accomit  of  ber  Infancy,  the 
purported  deed  of  conveyance  was  void,  both 
as  to  the  plalntUt  and  James  Vanek,  ber 
bnsband;  that  It  was  ezecated  wholly  with- 
out consideration;  ttiat  n^tber  she  nor  her 
husband  recelred  anything  cX  value  on  ac- 
count of  the  CQUTeyance^  and  she  asked 
that  the  deed  be  canceled  and  held  void. 

The  answer  was  a  general  denial,  with 
the  further  defense  that  the  plaintiff  was 
€t  legal  age  on  tbe  iStb  of  Aiffil,  1910,  wlun 
the  deed  of  conveyance  was  delivered. 

Hie  ease  was  tried  wltliont  a  Jury,  and 
the  court  made  findings  of  fact  adreise  to 
the  claims  of  the  plaintiff,  and  rendered 
Judgment  accordingly.  Tbe  flndinga  are  tbat 
the  age  ct  the  pteintlfl  at  the  time  <a  ber 
manlage  to  James  TanA  was  16  years  and 
6  mootbs ;  tbat  Jamee  Van^A  formerly  own- 
ed  the  entire  quarter  section,  wbldi  does 
not  exceed  160  acres  in  extent;  that  from 
plalntUTs  marriage  wilb  James  Tanek  mitU 
bis  death  they  both  resided  oo  the  sonUii 
half  of  the  quarter  section,  tbe  Improrement* 
being  on  tbe  soatheast  quarter,  and  that 
plaintiff  hdd  her  reddence  thereon  during 
her  widowhood,  and  now  lives  tbereon  with 
her  second  husband;  but  tbat  at  no  time 
did  plaintlfF  ever  occupy  or  have  possessioQ 
of  that  portion  of  tbe  quarter  section  which 
Is  in  controversy;  that  the  possession  and 
occupancy  of  the  north  half  of  the  quarter 
section  were  at  all  times  after  April  25, 1914, 
In  Edward  and  Eva  Vanek.  The  court  finds 
that  for  several  years  before  his  marriage 
and  until  his  death,  James  Vanek  was  in 
poor  health;  that  bis  brother,  Edward,  dur- 
ing tbe  fall  of  1914  havings  registered  at  a 
public  laud  drawing  In  Montana,  was  suc- 
cessful in  obtaining  the  right  to  a  home- 
stead of  160  acres  of  land  there,  and  was 
preparing  to  go  to  Montana  to  locate  tbere- 
on, when  his  brother  James,  bearing  of  bis 
intention,  ofTered  if  he  would  remain  and 
live  near  him  and  help  take  care  of  bim, 
to  deed  to  Edward  the  north  bait  of 
tbe  qnarter  section  of  land  upon  which 
James  was  then  living;  and  that  Edward 
Vanek  accepted  the  offer.  Tbe  conrt  finds 
that  on  April  25,  1914,  when  James  Vanek 
was  a  single  and  unmarried  man,  and  lived 
alone  upon  the  quarter  section,  he  and  Ed- 
ward Vanek  ^tered  into  Qie  fc^wlng  writ- 
{en  contract: 

"Tbia  Is  to  show  that  I  have  to-day  given  tbe 
north  80  acres  of  my  farm  in  Norway  township 
in  Republic  county,  Kansas,  to  my  brother 
Ed  Vamick,  and  Us  wife,  Eva  Vamick,  and 
they  agree  not  to  go  to  Montana  to  live,  but 
to  stay  here  and  live  near  me.  I  am  to  get 
this  and  next  year's  crops  off  the  land  and  pay 
the  taxes,  but  the  land  is  now  Ed's  snd  ha  is 
in  possesrioa  and  can  go  ahead  and  make  any 
impvovementa  on  the  land  he  wants  to  and  I 
gixm  him  my  note  Cor  $7^00000  to  show  Un 


I  win  give  him  a  deed  to  the  land  whan  I  get 
the  two  crops  (A  the  land  and  then  he  is  to  give 

me  t>ack  my  note." 

The  court  further  finds  that  immediately 
after  the  execution  of  the  contract  Edward 
and  Eva  Vanek  entered  Into  poasessloa  at  the 
north  half  o^  the  quarter  section,  made  last- 
ing and  valuable  improvements  thereon,  and 
have  remained  in  possession  ever  since;  that 
while  the  improvements  made  by  them  repre- 
sented no  large  amount  ct  money,  Oiey  ware 
all  that  the  land  at  that  time  required,  and 
all  that  defendants  could  well  make  nntll 
they  were  ready  to  build  a  reeldmce  there- 
cm;  that  In  pumunoe  of  the  tezms  at  this 
contract,  Edward  and  Eva  Vandc  performed 
considerabla  labor  and  radered  many  serv- 
ices for  James  VanA ;  todk  can  ot  him  in 
his  sl^esa ;  gave  OuSr  Intmtkm  oC  mor- 
Ing*  to  Mratana;  lemalned  in  Bevnblic  coqq- 
near  him,  and  in  no  nspect  failed  to  do 
the  things  reqniiBd  by  him  or  atlpiaated  In 
the  contract  between  tbe  brotbers.  The  court 
finds  tbat  In  Vebmary,  IftlO,  a  few  days 
prior  to  tbe  marriage  of  James  Tai^  and 
plaintiff,  tbe  matter  of  executing  a  deed  to 
Edward  and  Eva  Vanek  for  the  nortti  half 
of  the  qnarter  was  discussed  by  the  plaintiff 
and  James  VanA  and  the  defendants,  and 
that  at  the  plalntlfTs  request  the  execution 
of  the  deed  was  postponed  until  after  her 
marriage  with  James  Vanek ;  that  she  agreed 
that  If  the  execution  of  the  deed  was  post- 
poned until  after  the  marriage,  she  would 
Join  with  her  husband  in  a  deed  to  the  de- 
fendants; tliat  she  fully  understood  at  the 
time  the  ctmditions  surrounding  the  title  to 
the  north  80  acres,  and  tbat  all  the  parties 
believed  at  that  time  tbat  the  transaction 
could  be  legally  and  pr<q)erly  completed  by 
plaintiff  joining  with  her  husband  in  a  deed 
after  thdr  marriage.  There  is  a  further  find- 
ing that  on  April  18, 1916,  the  plaintiff  Joined 
with  her  husband  in  deeding  to  the  defend- 
ants tbe  north  half  of  the  land  in  accord- 
ance with  the  written  contract,  and  that  the 
deed  was  duly  delivered  and  recorded ;  that 
at  the  same  time  the  $7,000  note  executed 
by  James  Vanek  was  returned  to  him  and 
t^  him  destn^ed.  The  court  further  finds 
that  the  contract  of  April  25,  1914,  between 
the  brothers  was  executed  for  a  valuable 
consideration,  and  that  tbe  deed  of  April 
IS,  1916,  was  executed  for  a  valuable  con- 
sideration, namely,  the  ctmiplete  performance 
of  tbe  contract  by  Edward  Van^  and  his 
wife;  tbat  the  note  for  $7,000  executed  by 
James  Vanek  to  Edward  in  accordance  with 
the  original  contract  was  given  as  security 
that  James  Vanek  was  to  live  up  to  his  con- 
tract; that  the  contract  and  note  of  April  2S. 
1914,  were  executed  and  delivered  before 
plaintiff  contracted  or  contemplated  marriage 
wltb  James  Tandc;  tbat  she  was  Informed 
of  the  contract  between  the  brothers  before 
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her  marriage  to  James,  and  knew  that  the 
land  was  to  be  deeded  to  detaidanta,  and 
that  she  agreed  to  Join  In  a  conTeyance  aft- 
er ber  marriage  to  blm ;  that  James  Vanek 
recognized  tbe  contract  as  binding,  and  fully 
performed  and  executed  tbe  deed,  and  de- 
manded in  return  the  note  s^yen  by  him  to 
aecnre  hla  carrying  out  the  contract  Tht 
finding  la  that  ^alntUF  TOlnntarlly  Joined 
Tltb  Jamea  Tanek  In  the  execution  oC  the 
deed  of  Amu  18^  mO. 

As  c<»icluslons  of  law  tbe  court  hsiA  that 
at  the  time  of  tbe  marriage  of  James  and 
May  Vanek,  the  equltabia  title  to  the  north 
half  of  the  ouartor  was  in  Bdwazd  and  Bra 
Tandi: ;  that  their  contract  with  James  waa 
fully  performed,  and  tljey  were  entitled  to 
tbe  deed ;  that  no  homestead  right  was  ever 
acquired  by  plaintiff  In  the  80  acres  In  con- 
troversy,  and  Judgment  waa  rendwed  in  fa- 
Tor  of  tbe  defendants. 

(2]  Than  waa  some  conflict  In  the  erl- 
dence^  but  it  was  reaolred  In  fiiTor  of  tbe 
defendants,  and  all  tbe  Wn^fay  are  abun- 
dantly snstained  by  e^«Dce.  It  Is  oontend- 
ed,  however,  that  tbe  court  committed  txroT 
In  permitting  the  contract  betwem  the  broth- 
ers to  be  introduced  in  evidence.  The  con- 
tention is  Qiat  tbe  answer  admitted  the  ex.- 
ecutiou  of  the  deed,  and  merely  set  up  the 
defense  that  plaintiff  waa  of  full  age  when 
■be  signed  it ;  that  without  pleading  the  con- 
tract in  avtridance,  the  admisflion  of  tbe  con- 
tract was  not  competent  evidence.  It  is  suf- 
ficient answer  to  say  that  there  was  a  gen- 
eral denial,  and  that  under  sudi  an  answer 
in  an  action  of  ejectment  tbe  defendant  may 
introduce  any  evidence  which  tends  to  defeat 
the  plalntlfTs  title;  he  may  show  under  a 
general  denial  a  paramount  title,  provided 
such  title  carries  with  it  the  right  of  poe- 
aeaeloa,  whether  the  title  Is  legal  or  equita- 
ble. Hastln  V.  Qray,  19  Kan.  458,  27  Am. 
Bep.  149;  GlaytMi  v.  School  District  No.  1, 
20  Kan.  266;  Wiggins  v.  Powell.  96  Kan. 
478,  ISa  Pac.  760.  The  defendants  were  ask- 
ing no  afllrmatlTe  relief  under  the  contract 
They  needed  none,  because  It  bad  been  fully 
executed  by  both  principals  to  the  contract 
The  contract  was  properly  introduced  as  evi- 
dence to  support  the  deed  of  conveyance 
which  the  plaintiff  sought  to  set  aside.  The 
findings  show  that  the  contract  had  ripened 
into  title,  and  that  James  Van^  had  ex- 
ecuted it  in  bis  lifetime  so  far  aa  it  was 
possible  for  blm  to  do  so,  and  had  by  the 
execution  liquidated  an  indebtedness  of  $7.- 
000.  for  which  he  was  liable  In  case  he  had 
tailed  to  execute  and  deliver  tbe  deed  in  ac- 
cordance with  tbe  terms  of  the  contract 

[1]  The  conduslons  reached  by  Uie  trial 
court  follow  from  tbe  facts  found.  In  the 
first  [dace,  tbe  finding  that  James  Vanek  and 
the  plaintiff  never  occupied  the  north  half 
of  the  quarter  sectltm  as  their  homestead 
after  their  marriage,  but  estaUlsbed  their 
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residence  and  homestead  on  the  south  half 
of  the  quarter  where  the  improvements  were, 
was  sufficient  of  Itself  to  defeat  the  plaintiff's 
claim.  Besides,  the  widow's  right  to  a  home- 
stead depends  upon  tbe  title  of  ber  husband 
at  tbe  time  of  the  marriage.  Tbe  findings 
axe,  and  the  law  Is,  that  James  TanA  at 
the  time  <a  bis  marriage  to  tbe  plaintiff  held 
only  tbe  legal  title  to  tbe  land;  the  equita- 
ble title  was  In  tbe  defaidants.  In  Dillon 
V.  Gray,  87  Kaa.  129^  12S  Pac.  878^  U  was 
said: 

"Marriage  will  not  ccniBtitDte  tbe  wife  a  por- 
ehaaer  id  an  interest  in  lands  owned  or  bdd 
by  the  haritand.  Upon  his  deaUi  the  wife  m> 
quires  no  Interest  by  wiD  or  under  the  statute 
in  any  propertT  to  whidi  he  held  the  legal 
Utle,  bat  wMck  In  equity  belonged  to  others.*' 
SyL  2. 

While  In  that  case  no  question  of  a  home- 
stead was  involved,  the  situation  here  la  an- 
alogous, for  tbe  reason  that  a  claim  of  tbe 
homestead  right  can  only  be  asserted  as  to 
real  estate  of  which  the  decedent  was  sdised 
at  tbe  time  of  bla  death.  In  21  Cye.  681.  It 
U  said: 

"^e  Interest  of  Oie  deeedmt  need  not  have 
been  a  fee  simple,  although  it  has  been  held 
that  homeatead  can  be  claimed  only  in  prop- 
erty of  whidi  he  died  seised;  and  be  should 
have  had  such  an  Interest  as  could  ordinarily 
be 'sold  by  Us  personal  re^esentatlves  for  the 
payment  of  debts.** 

It  Is  further  said  that» 

"If  the  pr^erty  be  held  In  trust  •  •  * 
tbe  widow  obt^ns  no  hmustead  therein.''  Page 

S62. 

In  support  of  the  last  statement  of  the 
law,  tbe  case  ot  08b(Hm  v.  Stradian,  S2  Kan. 
62,  8  I^c.  767,  is  cited.  The  principles  of 
law  stated  in  tbe  syllabus  of  that  case  seem 
to  control  the  case  at  bar.  It  reads: 

"Where  a  trustee  has  merely  the  naked  title 
to  real  estate,  and  tbe  cestui  que  trust  is  in 
tbe  actnal  possendon  thereof,  and  the  truitee, 
who  is  a  muried  man,  execates  a  conveyance 
to  the  csstnl  que  trust  and  the  premiBes  have 
never  been  occupied  as  %  residence  by  the  bun- 
fiy  of  the  trustee,  the  wife  of  tbe  trustee  can 
dalm  no  homestead  Interest  In  the  premises 
so  eonv^ed.  Swemion  v.  Kiehl,  21  Kan.  533; 
Ihulin  V.  book,  26  San.  9^.* 

While  tbe  wife  was  under  no  disability 
sudi  as  minority,  aa  in  this  case,  It  appean 
from  a  statement  of.  fftcts  In  the  opinion 
tliat  tbe  wife  refused  to  Join  ber  husband  in 
tbe  deed  conv^lng  the  property  to  the  cestui 
que  trust  There  was  conflicting  evidence  in 
regard  to  tbe  poasesalrai  of  tbe  property,  but 
a  general  finding  against  plaintiff  was  held 
suffldmt  to  show  that  nether  the  trustee 
nor  bis  family  had  ever  occupied  tbe  land  In 
controversy  as  a  residence  or  had  any  posaea- 
sion  tiiereot  The  case  fits  the  praaoDt  one 
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tike  a  blanket  It  baa  nerer  been  dted  b; 
this  court,  but,  in  a  recent  opinion  by  tbe 
District  Court  of  Appeals  of  California,  It 
is  cited  in  support  of  a  decision  holding  that 
a  mother  could  not  legally  declare  a  home- 
stead in  property  held  by  her  in  trust  for 
her  dan^ters.  Oree  et  aL  t.  Gage  et  al., 
176  Pac.  m 

The  Judgment  la  affirmed. 

All  the  Justices  concurring. 


<106  Kan.  347) 

STATB      KENNEDY.   (No.  21762.)* 

<8apTeme  Court  of  Kaiuaa.    Oct.  11.  1919.) 

(SyUaiiu  Ity  the  Court.) 

1.  FoaoBBT  4=>1S— Passbook  "book  of  ao- 
court"  withih  DxnNxnoN  or  sobgebt  xk 

THIBD  DEOBBE. 
The  pEBsbook  Issued  by  a  bank  to  a  depos- 
itor is  a  "book  of  accounts"  within  the  mean- 
ing of  section  185  of  the  Crimes  Act  (Gen. 
Stat.  1916,  S  3612),  which  defines  forgery  in 
the  third  degree  (citing  Words  and  ^irases, 
Bo(A  Account). 

2.  FOBOBBT  «=331— ScinCIBNOT  OT  ZNVOBUA- 
TIOK  FOB  FOBOBBT  IN  THIBD  DEGBKB. 

An  information  charging  that  defendant, 
,  with  intent  to  defraud  a  telephone  company, 
a  corporation  authorized  to  do  business  as  such, 
in  tins  state,  falsely  altered  a  certain  entry  in 
tiie  book  of  accounts  kept  by  and  in  Uie  offices 
of  the  corporation  and  commonly  known  as  a 
passbook  of  deposits  by  the  corporation  in  a 
national  bank,  describing  the  entry  as  originally 
made  and  as  altered,  and  alleging  that  by  the 
alteration  it  was  then  and  there  made  to  ap- 
pear that  a  certain  pecuniary  obligation  of  the 
bank  was  purported  to  b«  created  and  effected, 
states  facts  suffident  to  show  the  offeaae  of 
forgery  in  the  third  degree. 

3.  FOBGEBT  «S»14^AX.TEBATI0N  OF  ECTTBX  IN 
PASSBOOK  FOBGEBT  IN  THE  THIBD  DEOBBE. 

Where  an  employi,  whose  dnty  it  is  to  cot 
lect  the  cash  of  a  moneyed  corporation  and  de- 
posit it  in  the  bank,  bisely,  and  with  intent 
to  cover  up  his  deWcation,  alters  the  date  of 
an  original  entry  in  the  passbook  so  as  to  pre- 
vent the  officers  or  other  employte  of  the  cor- 
poration from  discovering  the  true  state  of  the 
account,  the  alteration  constitutes  iaegerj  wUh- 
in  tiie  prorfsions  of  the  statute  referred  to,  not- 
witlistandiog  the  actual  amount  of  money  to 
the  credit  of  the  corporation  remains  the  same 
after  the  alteration  as  before. 

4.  SJOBOEBT  ^>44(%>— EviDEnOB  THAT  PAflS- 
BOOK  WAS  DBUVBBED  OB  ZMTSnDID  TO  BE 
DBLIVIBED  TO  DEFO8XX0B. 

In  such  a  case,  proof  that  the  passbook  was 
used  by  the  corporation  for  the  ordinary  pur- 
poses of  a  passbook  is  sufficient  to  show  that 
it  was  "delivered  or  intended  to  be  delivered" 
to  some  peraon  dealing  with  the  corporation, 
within  the  meaning  of  the  statute. 


6.  FOBGEBT  ^»35— BTIDEHCB  TEAT  AIAEBA- 
TION  OF  FABBBOOK  WAB  imBNOBD  TO  OON- 
OEAL  8H0BTAGE. 

Where  there  was  proof  that  the  peraon  who 
made  the  entries  did  so  for  the  purpose  of  con- 
cealing a  shortage  in  his  accounts  with  the  cor- 
poration, the  state  was  not  required  to  show 
the  amount  of  such  ahortage. 

S.  FOBGEBT  «=3l6— TEI.BPHONB  COBPOBATIOIT 
"UONETBD  COBPOBATION." 

A  corporation  engaged  in  furnishing  gener- 
al telephone  service  for  hire  is  a  "moneyed  cor- 
poration" within  the  meaning  of  the  statute. 
State  F.  Chance,  SZ  Kan.  882,  108  Pac.  791.  20 
Ann.  Cas.  134. 

[Ed.  Note.— For  odier  deflnltionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Mtmcve^ 
Corporation.]  ' 

7.  CamiKAL  LAW  «=9S29(18)— Instbuotionb 

AS  TO  BEABOHABU  DOUBT  SUFFICIENT. 

Where  the  instructions  charge  that,  before 
the  defendant  could  be  convicted  on  any  at  the 
counts  of  the  information,  the  Juiy  must  be- 
lieve from  the  evidence  b^ond  a  reasonable 
doubt  that  he  was  guilty  as  charged,  there  was 
no  error  in  failing  to  instruct  that  it  would 
be  their  duty  to  acquit  unless  they  did  so  be- 
lieve from  the  evidence  beyond  a  reasraiable 
doubt 

8.  Cbiuinai.  LAW  «=>772(4),  814a7).  824(S), 

1172(2)  —  IkSTBUCTIONS  —  CXBOUlISTAirTXAI, 
EVIDENCE— PBESUUPnoN. 

Other  instmetbns  considered,  and  heitd  not 

improper. 

Appeal  from  District  Court,  Sedgwick 
County. 

Lb  W.  KameOj  was  ctmvlcted  ct  forgery 
in  the  third  degree,  and  he  appeals.  Af- 
firmed. 

Charles  B.  Hudson,  of  Wichita,  and  Ed. 
J.  Fleming,  of  Tulsa,  Okl.,  for  appellant 

Rl(^rd  J.  Hopkins,  Atty.  Qea.,  and  O.  F. 
Qark,  and  T.  B.  Blco(^  both  of  Wlcblta,  for 
the  Stata 

FOBTEB,  J.  The  ai^lant  was  convicted 
of  forgery  in  tlie  third  degree  as  defined  by 
section  186  of  the  CMmes  Act  (Gen.  Stat. 
1916, 1  Sta2),  whi<^  reads: 

"Every  peraim  who,  with  intent  to  defraud, 
shall  make  any  false  entries,  or  shall  falsely 
alter  any  entry  made  in  any  book  of  accounts 
kept  by  any  moneyed  corporation  within  this 
state,  or  In  any  book  of  accounts  kept  by  such 
corporation  or  its  officers,  and  delivered  or  in- 
tended to  be  delivered  to  any  person  dealing 
with  such  corporatitm,  by  which  any  peeuniaiy 
obligation,  daim  or  credit  shall  be  or  shall 
purport  to  be  created.  Increased,  diminished  or 
disdiarged,  or  in  any  manner  affected,  shall 
upon  conviction  be  adjudged  guil^  of  fngexy 
in  the  third  detree." 

For  three  or  four  years  prior  to  1916,  the 
appellant  was  cashier  of  the  Missouri  & 

Kansas  Telephone  Company  at  Wichita.  In 
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*Bebeann£  denied  November  13,  IMU, 
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eac^  of  Ote  eigbt  ooanti  of  tbe  Infomiation 
he  wae  diarged  with  s  separate  offense — 
tbat  of  falsely  altering  a  certain  entry  In  a 
cataln  book  of  acconnts,  commonly  known 
as  a  itassbook  ctf  deposits  made  by  the  tele- 
phone company  in  the  Kansas  Natltmal  Bank 
of  WldUta.  The  langoage  employed  In  each 
of  the  separate  counts  of  the  Information 
was  the  same  except  as  to  the  date  tbe 
original  deposit  and  the  amount  thereof.  In 
tbe  first  count  it  was  <^arged  that  the  pass- 
book whrai  originally  made  read,  "February 
2,  1915.  $2,983.11,''  and  when  falsely  altered 
was  made  to  read,  **Jannai7  80,  IBlfi,  $2,903.- 
11,"  and: 

*Trhat  by  said  alteration  of  said  entry  In  said 
book'  of  aocoonti  it  was  then  and  there  made 
to  appear  that  a  certain  pecuniary  obligation 
of  the  said  tbe  Kansas  National  Bank  in  the 
■nm  of  $2,993.11  was  then  and  there  purported 
to  be  created  and  effected." 

[1]  The  appellant  contends  that  the  Infor- 
mation falls  to  state  facts  sufficient  to  con- 
stitute an  offense,  and  that  it  was  error  to 
oTermle  a  motion  to  quash  the  information. 
This  contoition  Is  based  upon  the  rather 
technical  objection  that  a  passbook  of  a  bank 
is  not  a  book  of  accounts,  and  that  the  pass- 
book in  this  case  was  not  a  book  of  accounts 
kept  by  the  tel^hone  company.  It  Is  insisted 
that,  within  the  mining  of  the  words  as  used 
in  tbe  statute,  the  passbook  was  "kept  by" 
the  bank ;  that  "keii  by"  In  the  statute  does 
not  mean  the  physical  possesion  or  custody 
or  oontn^  of  the  book,  but  tbe  entering 
ttierein  of  credits  and  debits;  that,  if  it  was 
a  book  of  accounts  at  all,  then  it  would  be  a 
book  of  accounts  "kept  by"  the  bank  and  not 
by  the  depositor.  We  find  no  force  in  this 
contention.  The  common  usage  by  which 
passbooks  are  Issued  by  banks  to  depositors 
Is  well  known  and  understood.  Every  en- 
try made  there  by  the  party  who  is  authoris- 
ed to  make  it,  which  is  the  rec^vlng  teller  of 
the  bank,  is  entered  with  the  depositor's  con- 
sent, and  amounts  to  an  admission  by  both 
parties  of  a  credit  In  tbe  depositor's  faror. 
While  not  exclusive,  it  is  prima  fade  evi- 
dence txt  the  conditioii  of  the  dqwsltOT's  ac- 
count. 

Tbe  definition  of  "bonk  \toa^  glren  ta  6 
Cyc.  226,  is: 

"A  book  kept  by  a  cnstomer  of  a  bank,  ahow- 
ing  the  state  of  his  account  therewith." 

See,  also,  Wharton,  I*  Lex. 
In  1  WwdB  and  Phrases  Jud.       880,  It  Is 
■aid: 

"In  law  the  words  'book  account'  have  a  well- 
aetUed  meaning.  A  book  niKOunt  is  detailed 
statement  kept  in  a  book,  in  the  nature  of 
debit  and  credits  between  persons,  ariaing  out  of 
contract  or  some  fiduciary  relation.  Rap.  Law 
Diet.  A  less  technical  definition  given  by  the 
general  lexicographers  is  'an  account  or  record 
of  debit  or  credit  kept  in  a  book.' " 


In  the  present  case  the  telephone  company 
was  the  holder  of  the  passbook.  It  was  the 
property  of  the  company,  and  was  kept  by  it. 
It  was  a  matter  of  no  Irajwrtance  that  an 
employe  of  the  bank  was  authorized  by  the 
depositor  to  make  the  entries.  We  hold, 
therefore,  that  a  passbook  issued  by  a  bank 
to  a  depositor  is  a  book  of  accounts  kept  by 
the  dc^MsItor  within  the  meaning  of  the  stat- 
ute in  question. 

[2-4]  The  testimony  against  the  appellant 
was  overwhelming  and  made  up  in  part  of 
positive  statements  of  a  witness  who  saw 
him  make  the  alleged  alterations,  and  to 
whom  he  made  numerous  admissions  showing 
his  purpose  and  intent  in  making  the  altera- 
tions. It  was  his  duty  as  cashier  to  receive 
the  money  that  came  into  the  local  office 
and  deposit  it  In  the  bank.  There  is  abun< 
dant  evidence  to  show  that  he  was  short  in 
his  accounts.  It  was  the  duty  of  another 
employe  who  first  received  the  cash  to  take 
charge  of  the  stubs  represoiting  recdpts  for 
services,  and  when  she  received  the  cash  she 
would  give  a  duplicate  receipt  to  tbe  person 
who  paid  it.  She  would  then  hand  the  cash 
to  the  appellant,  and  he  would  return  the 
stubs  to  her,  so  that  ber  accounts  would 
balance  for  the  cash  she  had  delivered  to 
him.  The  evidence  showed  that  the  amoimt 
of  the  embezzlement  by  the  appellant  grad- 
ually increased,  and  tbat  In  order  to  cover 
the  shortage  the  dates  of  entries  in  the  bank 
passbook  were  changed  by  him  so  as  to  make 
It  appear  that  a  particular  deposit  was  made 
at  an  earlier  date,  tiius  giving  him  that  much 
additional  time  to  conceal  his  shortage  by 
the  accumulation  of  current  receipts.  He 
was  seen  by  the  other  employe  to  make  the 
particular  alterations  set  forth  in  the  Infor- 
mation. He  made  them  with  an  add  or 
diemlcaL  In  each  instance  the  date  of  the 
particular  deposit  was  altered,  but  there  was 
no  alteration  In  tiie  amount  of  the  deposit. 
It  is  insisted  that  there  was  a  failure  to 
allege  facts  showing  that  the  alterations 
created  or  Increased,  diminished,  or  discharg- 
ed, or  in  any  manner  affected  any  i>ecuniary 
obll£aUon,  dalm,  or  credit,  and  that  the  mo- 
tion to  quash  should  have  been  sustained; 
and,  further,  tbat  the  alterations  could  not 
have  defrauded  the  tdephone  company  or 
any  one  else  because  the  actual  deposits  as 
made  remained  actually  In  the  bank  after  the 
alterations.  It  Is  true  that  there  was  on 
deport  in  the  bank  the  same  amount  of 
money  to  the  credit  of  the  telephone  com- 
pany after  each  alteration  as  before ;  but  by 
the  alteration  of  the  date  which  evidenced 
a  particular  deposit  to  an  earlier  or  later  one 
it  was  made  to  appear  that  the  bank's  obli- 
gation to  the  telephone  company  was  changed 
in  point  of  time.  Each  of  tbe  altered  entries 
was  of  apparent  legal  efficacy  or  evidence 
of  a  l^al  right.  The  purpose  of  a  passbook 
Is  to  inform  tbe  holder  of  the  state  of  his 
bonk  account    Where  an  employe^  whose 
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dntj  It  li  to  coIlMt  the  cash  d  a  nuneyed 
corporatkm  and  deposit  It  in  the  bank,  false- 
ly and  with  Intent  to  oamr  np  bis  defalca- 
tkHi,  alters  the  date  of  an  original  ottry  in 
the  passbook  so  as  to  prevent  the  ofllcera  or 
oOier  «iq»loyte  of  the  coipwation  from  dls- 
coverlDg  the  tme  state  of  tbe  accoant,  the 
alteration  constitutes  forgery  within  the  pro- 
Tislcms  of  tbe  statute  referred  to,  notwith- 
standing the  actnal  amount  of  money  to  tbe 
credit  of  the  corporation  remains  the  same 
after  the  altmtion  as  before. 

[6]  It  was  not  necessary  tbat  tbe  state  pro- 
duce evldenoe  oonceiuing  any  paiticnlar  nae 
of  tbe  passbook  by  the  corporation.  Proof 
that  it  was  used  for  the  ordinary  purposes  of 
a  passbook  was  suffldoit  to  show  that  it 
was  "d^rered  or  Intoided  to  be  deUvered" 
to  some  person  dealing  with  the  corporatl<m 
within  the  provisions  of  the  statute.  Nor 
was  it  necessary  in  order  to  sustain  a  convlc- 
tion  to  show  what  the  total  amount  of  ap- 
p^anfs  shortage  was.  It  was  not  a  prose- 
cution for  embezztement,  but  for  falsely  al- 
tering certain  entries  in  a  book  of  acooimts 
with  intent  to  defraud ;  and  the  amount  of 
the  defalcation  of  the  arodlant  was  not  Im- 
portant; the  only  purpose  of  proving  that  a 
shortage  existed  was  to  show  the  intent  with 
which  the  alterations  was  made. 

[I]  There  Is  a  further  complaint  that  there 
was  no  evidence  that  the  telephone  company 
was  a  moneyed  corporatlmi.  There  was  the 
testlnumy  of  one  of  the  officers  of  the  cor- 
poration tbat  It  did  a  goieral  telephone  busi- 
ness for  hire,  and  there  was  testimony  show- 
ing the  receipt  of  money  for  services.  It 
was  therefore  a  moneyed  corporation  within 
the  meaning  of  section  185  of  the  Crimes 
Act,  as  was  held  in  State  v.  Chance,  82  Kan. 
892,  108  Pa&  791,  20  Ann.  Gas.  134. 

[7,  t]  It  is  urged  that  the  court  erred  In 
failing  to  Instruct  the  Jury  that  it  would  be 
their  duty  to  acquit  unless  they  were  aatls- 
fled  of  defendant's  guUt  beyond  a  reasonable 
doubt  In  a  balf  dozen  Instructions  the 
court  diarged  that  before  the  defendant 
could  be  convicted  on  any  of  the  counts,  the 
Jury  must  believe  from  the  evidence  beyond 
a  reas<mable  doubt  that  be  was  guilty  as 
charged  therein.  It  was  not  necessary  to  fol- 
low the  words  of  the  statute  and  charge  that 
it  would  be  thdr  duty  to  acquit  unless  they 
were  so  satisfied.  The  court  gave  the  usual 
Inatructlou  that — 

"Upon  tbe  qusstion  of  intent  tbe  law  presume 
a  man  to  Intend  the  reasonable  and  natural 
conBeqaeaces  of  any  act  intentioQally  done  by 
him,  and  this  presumption  of  law  prevails  un- 
less from  a  consideration  of  all  the  evidence 
bearing  upon  the  subject  yon  entertiUn  a  rea- 
sonable doubt  as  to  whether  such  intent  did 
hi  tact  exist.'* 

We  concede  that  Qie  Intent  to  defrand  was 
the  gist  of  the  action,  but  there  was  5U<di  an 
abundance  of  pro<^  to  show  the  intent  with 


whidi  fiw  altentfoDfl  were  made  that  It  b 
dlfflctdt  to  see  liov  a  mere  statement  at  the 
general  presnmpUm  upon  the  quMtkm  of 
Intent  could  possibly  have  hurt  tbe  appel- 
lant 

There  was  no  error  in  falling  to  instruct 
upon  circumstantial  evidence.  There  was  no 
request  by  appelant  for  any  particular  In- 
struction upon  tUs  character  of  evidence, 
and,  moreover,  most  of  the  evidence  was 
positive  instead  of  circumstantial.  There  la 
a  goieral  oonqdalnt  of  the  court's  Instnictioa 
defining  "reaaonable  doubt"  It  is  not  stated 
in  what  respect  the  definition  la  erroneous. 
We  have  examined  It  carefnUr  and  find  no 
ground  for  the  ctmvlalnt 

Cfsnplaint  ta  made  of  lastroctlon  No.  4, 
which  diarged  that  it  Is  incumbent  upon  the 
state  before  conviction  to  prove  that  the  al- 
leged crimes  were  committed  within  two 
years  prior  to  the  comm^cemoit  of  the  ac> 
tlon,  December  8,  1916.  The  complaint  upon 
which  the  information  Is  based  was  filed  on 
November  20,  1919,  and  It  is  urged  that  the 
appelant  should  not  legally  be  convicted  for 
any  offense  committed  after  November  20, 
1916.  Neither  the  dates  fixed  by  the  Infor- 
matloa  nor  by  the  itroof  r^te  to  acts  com- 
mitted after  the  com[dalnt  was  filed.  We  find 
no  errco'  in  the  Instructions  nrar  in  the  re* 
fusal  to  grant  a  new  trial. 

The  Judgment  la  affirmed. 

All  the  Justices  concurring. 


(IW  Kan.  174) 
CHUM03  V.  OHUHOS.    (No.  221M.) 
(Supreme  Court  of  Kansas.    Oct  11,  1919.) 

(ByUabu*  Ity  OourU) 

1.  DivoBCx  <E=>309  —  Wife's  Exacoroa  has 

no  INTBBXST  IN  OBDEB  BEUBVIRQ  OSnND- 

AKT  or  S1TPP0BT  OF  CHIIJ)EEN. 
In  an  action  for  divorce,  alimony  was 
awarded  the  wife  for  the  supinrt  of  herself  and 
children  given  to  her  custody,  in  a  certain  sum, 
payable  in  monthly  payments  of  a  qtedfied 
amount  Hie  decree  further  provided  that  if 
the  wife  should  die  before  the  entire  sum  was 
paid,  the  remainder  should  acente  to  and  be 
paid  to  the  children.  JffeEd,  the  exeeator  of 
the  wife's  will  has  no  interest  In  payments  fall- 
ing  due  after  her  death,  and  has  no  standing 
to  contest  an  order  relieving  tbe  husband,  who 
waa  given  custody  and  appointed  guardian  of 
the  children,  from  making  the  payments  to  the 
children. 

2.  DivoBCK  9=s>256— AnjuniCAiiON  hot  at* 

TEOTIHO  HUSBAKD  AS  OUABOXAIf  OW  OHIIr 
DBBN  ON  DEATH  0'  WZFB. 

In  the  divorce  action  it  was  adjudged  that 
the  wife  owned  a  certain  certificate  of  deposit 
which  the  huaband  had  used  as  collateral  secu- 
rity for  the  payment  oS  a  debt  HoM*  the  ad- 
judication did  not  bind  die  husband  In  Ui 
capacity  of  guardian  for  the  childroi. 
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8.  DOHXCnjE  «=3ff— OUABDIAN  AHD  WABD  ^» 
8,  11— JUBIBDIonON  TO  APPOINT  BDBBAND 
AS  Q17ABDIAK  OR  DEATH  OF  DITOBCED  WIFE. 
On  th»  dsath  of  the  wife  in  a  foreign  state, 
Bataral  ffaardiBsahlp  ot  a  child  which  had  been 
in  her  cnstody  devolved  on  tbo.  baaband ;  hit 
domldle  became  the  child'i  domicile;  tbt  pro- 
bate court  ot  hia  dcHuicile  had  Juriidietlon  to 
appoint  Urn  guardian,  although  the  cbUd  waa 
abaent  from  Ute  state ;  the  wife  not  bdng  Bai> 
iriving  parent,  dengnation  of  a  different  guard- 
ian in  her  will  was  void ;  and  the  district  court 
had  authority  to  adjudicate  the  question  of 
guardianafaip  in  the  proeeedinf  to  try  title  to 
the  certificate. 

4.  I^OBci  «:±38039>— BxxouTOB  or  divobcbo 

Wm  CANNOT  C0NTC8T  OUSTODT  OF  cmLDBKN. 
The  executor  of  the  wife's  will  has  no  stand- 
log  to  contest  an  order  formally  transferring 
custody  ot  the  diildren  to  the  huabandt  follow- 
ing the  wife's  death. 

Appeal  from  District  Court,  Shawnee 
County. 

Actltm  Cor  dlTone  by  Karta  Ghomos 
flgf!*"ft  Oinistaiitlne  O.  Ohnmoa*  In  wUcli 
there  mu  a  judgment  at  dlTorce  awardlns 
her  alimony  for  the  support  of  herself  and 
the  dilldren  given  to  her  custody,  and  an 
■djodlcatlon  that  a  certiflcato  of  dcsxidt 
was  her  property,  and  after  the  deaQi  of 
plaintiff,  and  the  amKdntment  of  deftondant 
aa  guardian  of  the  children  whldi  were 
flwrcafter  awarded  to  his  custody,  the  ac- 
tion was  revlTed  In  the  name  of  A.  D.  Oha- 
cona.  executor.  From  an  order  modifying  the 
provisions  as  to  aUmony,  the  executor  ap- 
peals. Affirmed. 

Waters  ft  Waters,  of  Topefea,  for  appd- 
Umt. 

Ferry  &  Itoran,  of  Topeka,  for  aiv^ee. 

BUBCH,  1.  TbB  appeal  was  taken  from  an 
rarder  of  0ie  district  court  of  Shawnee  coun- 
ty. modUying  die  provision  relating  to  ali- 
mony contained  In  a  divorce  decree. 

The  suit  waa  that  (ft  Maria  Ghomos  against 
Constanthie  Ghumos.  The  plaintiff  prevailed, 
and  was  granted  a  divorce  on  April  18,  1910. 
There  were  three  children,  George,  aged  four, 
Nicholas,  aged  two,  and  a  daughter,  Panagl- 
ota,  aged  one  year.  Custody  of  the  children 
was  given  the  plaintiff,  with  right  reserved 
to  the  defendant  to  see  them  once  a  week. 
The  decree  further  provided  as  follows : 

"It  is  further  considered,  ordered,  adjudged 
and  decreed  by  the  court  that  if  said  plaintiff 
shall  at  any  time  desire  to  leave  the  jurisdic- 
tion of  this  court,  she  may  take  the  youngest 
child  with  her,  and  shall  deliver  the  other  two 
diUdren,  to  wit,  George  and  Ntebolas,  to  the 
defendant  to  be  cared  for  by  Um  until  such 
time  BS  said  plaintiff  shall  'return  to  the  juris- 
diction of  the  court.   *   •   • ' 

"And  it  is  further  decreed  that  the  court  takes 
to  itself  the  further  and  fature  disposition  of 


the  children,  and  to  alter  die  custody  thereot 
whenever  to  the  court  it  may  seem  advisable  and 

proper." 

The  plaintiff  was  awarded  aUmony  for 
the  support  of  herself  and  the  dilldren.  In 
the  sum  ct  $12,000,  payable  in  monthly  pay- 
mento  of  $75,  he^nning  May  1,  1010.  There 
was  introduced  In  evldoice  at  the  trial  a 
certlflcate  ot  deposit  Issued  by  a  bank  In 
Greece,  for  11,000  drachmas,  worth  about 
$2,01S.  On  the  evidence  before  It,  ttie  court 
found  the  certiflcato  was  the  property*  of  tiie 
plaintiff.  The  certiflcato  had  been  used  as 
collateral  security  for  an  obligation  of  the 
defendant,  and  the  decree  provided  that 
when  It  was  released,  and  was  delivered  to 
the  <derk  of  the  court  tor  die  plaintllt,  ibie 
defendant  should  be  credited  with  its  value. 
The  decree  further  provided  as  follows: 

"The  court  further  finds  that  In  case  the 
care,  custody,  contn^  and  maintenance  of  said 
children,  or  either  of  them,  shall  be  hereafter 
changed  by  order  of  this  court  from  the  plain- 
tiff to  the  defendant,  then  the  court  shall  make 
Bodi  reduction  In  the  amount  awarded  the  plain- 
tiff as  alimony  and  for  the  support  and  main- 
tenance of  said  children,  as  the  court  shall  dean 
right  and  proper.  •  •  * 

"The  court  takes  to  Itself  the  right  to  deduct 
from  the  sum  of  money  awarded  the  plaintiff 
as  alimony,  for  the  support  of  heradf  and  the 
care  and  maintenance  ot  her  children,  such  a 
sum  as  it  may  deem  equitable  and  just,  in  case 
the  custody  ot  said  children  or  either  of  them 
be  changed  from  the  plaintiff  to  the  defendant ; 
and  in  case  the  said  plaintiff  shall  die,  or  marry 
^ain,  before  the  entire  sum  awarded  her  as 
alimony  has  been  paid,  the  same  shall  accrue 
to  and  be  paid  to  said  children  at  the  times 
herein  provided.*' 

Soon  after  the  decree  was  entered  the 
plaintiff  went  to  Pennsylvania,  taking  the 
infant  daughter  with  her,  and  leaving  the 
two  boye  with  their  father.  In  July,  1910, 
mch<^B  died.  His  father  paid  the  expenses 
of  his  illness,  funeral,  and  burial.  In  the  sum 
of  $2S0.  On  January  6,  1912,  the  plaintiff 
died  In  PeuDsylvanla.  She  left  a  will,  giving 
three-fourths  of  her  property  to  her  daughter, 
and  one-fourth  to  her  brother.  She  also 
undertook  to  appoint  a  guardian  for  her 
daughter.  A.  D.  Chacona,  the  present  ap- 
pellant, was  named  executor  of  the  will, 
which  was  duly  probated  In  Venango  county, 
Pa.  On  February  14,  1912.  the  father  was 
appointed  guardian  of  the  children,  George 
and  Panaglota,.  by  the  probate  court  of 
Shawnee  county,  the  domicile  of  both  par- 
ents before  divorce,  and  of  the  father  there- 
after. In  Mardi,  1912,  Panaglota  was  taken 
to  Greece  by  Angeline  Lambros,  the  person 
named  as  guardian  In  the  will  of  Maria 
ChumoB,  and  has  been  kept  there  ever  since. 
Angeline  Lambros  acted  without  the  consent 
and  over  the  protest  of  the  child's  father  and 
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goanUan.  In  October,  1012,  tbe  court  en- 
tered an  order  fonnaUy  <diaDglnK  the  ciu- 
tody  of  tbe  living  children  from  Maria  Chu- 
moB  to  th^  father.  In  January,  1919,  aa 
the  reanlt  of  proceedings  initiated  In  1812, 
tbe  action  was  revived  In  tlie  name  at  A.  B. 
Ohaoma,  aa  executor  of  the  will  of  Maria 
Gbnmoa,  deceased.  See  Chnmos  v.  Gbumoe, 
OS  Kan.  83,  148  Pac.  42a  At  the  death  of 
the  plaintiff  the  defendant  was  In  arrears, 
In  respect  to  monthly  payments,  in  the  sum 
of  $476,  $400  of  which  was  paid  In  October. 
1912.  Until  the  present  proceedings  were  in- 
stituted, the  defendant  had  not  paid  the 
costs  of  the  action,  amounting  to  $171.45. 

Constantlne  Chumos,  as  defendant  In  the 
action,  filed  a  motimi  for  modification  of  the 
decree.  After  a  hearing,  the  motloQ  was  al- 
lowed, and  the  decree  was  modified  accord- 
ingly, as  follows:  The  defendant  was  re- 
quired to  pay  to  Chacona  as  executor  the  sum 
of  $246.45,  composed  of  the  balance  of  $76 
due  at  the  death  of  Maria  Chumos,  and  the 
costs.  On  payment  of  that  sum,  he  was  re- 
lieved from  further  obligation  to  make  the 
monthly  payments  specified  in  the  original 
decree.  Constantino  Chumos,  as  guardian  of 
the  children,  George  and  Panagiota,  flled  a 
motion,  alleging  that  bis  wards  were  owners 
of  the  certificate  of  deposit  which  has  been 
mentioned,  and  asking  ttiat  the  decree  be 
modified  in  accordance  with  the  fact.  At 
the  bearing,  title  to  the  certificate  of  deposit 
was  established  In  the  children,  and  the 
court  ordered  the  Instrumettt  delivered  to  the 
guardian  for  their  ben^t 

Tbe  argument  of  tbe  executor  in  reCer^ 
ence  to  tlw  proiniety  of  tlie  order  discontin- 
uing monthly  payments  ot  $75  toudiee : 
First,  the  authtnity  of  the  court  to  make  di- 
vision of  property  and  to  award  alimony; 
second,  the  effect  of  BU(3t  an  order;  and, 
third,  the  .power  to  cliange  such  an  order, 
once  made, 

The  court  may  restore  to  tbe  wife  property 
belonging  to  her,  may  divide  property,  may 
give  the  wife  a  share  of  her  husband's  prop- 
erty, may  give  property  In  fee,  and  may  give 
money,  the  same  as  real  or  personal  proper- 
ty, outright,  or  conditionally,  all  as  may  ap- 
pear to  be  equitable  and  Just  None  of  these 
principles  Is  In  doubt,  and  it  Is  of  more  in- 
twest  to  observe  how  the  court  exercised  Its 
conceded  power. 

What  the  court  did  was  to  give  Maria  Chu- 
mos $10,000,  plus  the  value  of  the  certificate 
of  deiMsit,  which  Constantlne  had  hypothe- 
cated as  security.  Constantlne  could  get 
credit  for  the  value  of  the  certificate,  $2,015, 
by  turning  It  In.  He  was  not  obliged  to  do 
'so,  but  if  he  did  not  do  so,  he  was  required 
to  pay  the  full  sum  of  $12,000,  in  monthly 
Installments  of  $75.  Tbese  are  the  heavy 
black  lines  of  the  decree  which  the  astigmat- 
ic eye  of  tbe  executor  sees  with  great  vivid- 


ness, all  else  being  blurred  and  Indisttnct 
Scrutinized  by  normal  tIsUhi,  tbe  award  and 
its  cmditicnu  and  Mmltatlopa  all  locd:  alike^ 
and  are  equally  dear.  Xbe  award  waa  not 
made  Cor  the  boteflt  of  Maria  alone.  She 
waa  given  the  custody,  care,  and  maintenance 
<^  three  small  <^dreu,  and  the  award  was 
stated  to  be  for  the  support  of  herself  and 
tbe  children.  Change  In  custody  of  the  chil- 
dren, or  some  of  them,  was  foreseen,  and  pow- 
er was  reserved  to  deal  with  the  award  ac- 
cordingly. Besides  that,  it  was  expressly 
provided  that,  should  Maria  die  or  marry, 
the  portion  of  the  award  payable  thereafter 
should  accrue,  not  to  her  estate  or  her  dev- 
isees, but  to  the  cbildreo.  All  her  Interest 
in  the  award  terminated  absolutely  with  her 
death.  Whether  or  not  the  award  was  equi- 
table and  just  Is  not  now  material.  The  sub- 
ject was  one  over  which  the  court  had  full 
Jurisdiction,  as  the  numerous  authorities  1d- 
dustriously  collated  by  counsel  Indicate.  The 
award  expressed  the  conclusion  of  the  court. 
Maria  was  satisfied,  and  did  not  appeal  or 
otherwise  complain.  She  became  bound  by 
the  award  of  monthly  payments  of  a  spedSed 
sum,  subject  to  modification  end  ceasing  al- 
together at  her  death,  and  her  executor  is 
bound  to  the  same  extent,  that  Is,  conclu- 
sively. 

[1]  With  reference  to  the  effect  of  an 
award  of  alimony,  the  brief  of  tbe  executor 
asserts  that  whatever  la  given  Om  wife  is 
hers  absdntely  and  unconditionally,  and  not 
tempwarlly ;  the  right  and  title  of  the  hua- 
band  to  portion  glvea  is  cut  ottt  there 
Is  no  reverter;  the  judgment  ia  flnal,  and 
ffisposea  of  the  entire  subject;  die  wife  may 
spend,  sell,  or  tmde  off  the  award,  as  she 
may  see  fit ;  It  ia  hen  while  stie  lives,  and 
it  belongs  to  her  estate  when  she  is  dead. 
The  court  will  agree  with  the  executor  when- 
ever he  presents  a  case  of  an  award  of  mon- 
ey or  property  to  the  vrlfe,  outright,  unctai- 
dltlonal,  and  without  limitation.  We  have 
here  a  case  in  which  the  court,  having  juris- 
diction of  the  parties  and  of  the  subject- 
matter,  and  being  fully  advised  in  the  prem- 
ises, exercised  its  Judgment  and  discretion, 
and  made  an  award  of  monthly  payments, 
which  were  to  cease,  so  far  as  the  wife  and 
her  estate  were  concerned,  at  her  death. 
Any  part  of  the  award  paid  to  Maria,  and 
not  consumed  at  the  date  of  her  death,  and 
any  monthly  payment  or  paymente.  due  ac- 
cording to  tbe  provisions  of  the  award,  but 
not  yet  paid  at  the  date  of  her  death — eucli 
as  the  sum  of  $475  which  has  been  mentioned 
— belong  to  her  estate;  but  she  had  no  in- 
terest, and  her  executor  had  no  interest.  In 
any  part  of  the  award  payable  after  January 
6, 1912,  the  date  of  her  death,  because  the  de- 
cree itself  cut  off  alimony  to  her  on  the  oc- 
currence of  that  event. 

It  is  said  that  it  is  tbe  duty  of  tbe  court  to 


Digitized  by 


Google 


CaiL) 


GHUMOS  T.  CHUHOS 

<in  p.) 


789 


determine,  from  tbe  drcumstancea  as  they 
existed  at  tbe  date  of  the  decree,  what  part 
of  the  award  was  personal  to  Maria  aa  her 
alimony,  and  what  part  was  for  support  of  the 
children;  the  court  could  not  give  It  all  to 
her,  nor  all  to  the  children;  and  when  her 
Individual  share  is  determined,  it  belongs  to 
her.  The  court  had  power  to  give  to  Maria, 
or  to  withhold,  or  to  give  to  tbe  dilldren,  or 
to  withhold,  as  seemed  wisest  and  best.  In 
this  instance  the  court  made  an  ap[>ortlon- 
ment.  It  gave  Maria  $76  per  month,  to  be 
expended  as  she  saw  flt  for  herself  and  chil- 
dren, until  her  death.  The  remainder  of  the 
award  was  then  made  payable  to  the  chil- 
dren. It  is  quite  idle  to  contend  that  this 
court  now  has  E>ower  to  revise  the  terms  of 
the  award,  which  became  final  and  conclu- 
Blve  when  the  time  elapsed  within  which 
Uarla  Chumos  might  have  appealed. 

Referring  to  tbe  power  of  the  court  to 
change  an  award  of  alimony,  once  made,  the 
brief  of  tbe  executor  dtes  the  cases  holding 
that  an  original  award  may  not  be  Increased 
or  diminished  on  subsequent  application,  be- 
cause of  changed  conditions  or  circumstanc- 
es. The  cases  are  sound,  but  have  no  bearing 
on  this  controversy.  The  original  award 
may  be  of  payments  to  cease  in  one  year,  or 
five  yeani,  or  on  remarriage,  or  at  death.  In 
this  instance  they  were  to  cease  at  death. 
There  was  no  modification  of  the  award 
while  Maria  lived.  At  her  death  her  Inter- 
est ceased  entirely,  and  what  the  court  does 
with  the  remainder  is  of  no  concern  whatever 
to  her  executor.  On  ttiis  branch  of  the  case 
the  brief  of  the  executor  conclades  as  fol- 
lows: 

"Finally,  on  this  proportion,  this  court  as 
Its  latest  expression.  In  exactly  just  meh  a  case, 
where  tiie  relief  asked  was  the  same,  where  the 
Judgment  was  an  alimony  award,  where  such 
award  was  to  be  paid  in  Installments,  where, 
like  this,  it  was  to  be  paid  in  full  of  all  claims 
on  the  husband's  property,  when  the  wife  died 
before  the  last  Installment  became  due,  this 
court  held  that  the  judgment  {for  alimony] 
was  final  and  eondu^ve;  and  this  dedsion 
dionid  be  condadve  of  .tlds  part  of  tiie  con* 
trorersy.  Bassett  r.  Waters,  108  Kan.  SXSB, 
m  Fa&  663." 

The  BfuBsett  GaM  Is  identical  with  this 
one  In  tbe  partlciilars  ennmerated.  It  la 
not  Identical  with  Oils  one  In  two  material 
respects;  rl^t  to  modify  tlie  award  was 
not  reserved,  and  payments  were  not  to 
cease  at  tbe  wife's  death.  In  tbt  opinion  In 
the  Bassett  Case  the  court  said : 

**The  nature  and  effect  of  the  judgment  must 
be  determined  from  its  terms.  The  court  had 
power  to  decree  alimony  to  the  wife  In  the  form 
of  support  payable  periodically,  which  would  be 
subject  to  modification  on  account  of  changed 
drcnmatanccs,  or  to  award  her  permanent  ali- 
mony in  the  form  of  a  final  judgment  enforce- 
aU«  as  an  ordinary  judgment  at  law.**  108 
Ken.  854,  176  Pac.  663. 


In  this  instance  the  provision  of  the  di- 
vorce decree,  dlscootlntting  payments  at 
death  of  Maria,  was  as  binding  on  her,  and  is 
as  binding  on  her  executor,  as  the  provision 
requiring  payments  to  be  made.  Because 
the  executor  has  no  interest  in  monthly  pay- 
ments provided  for  by  the  decree,  accruing 
to  the  children  after  Maria's  death,  he  is  not 
authorized  to  complain  of  the  order  reliev- 
ing Constantine,  who  Is  now  custodian  and 
guardian  of  the  children,  from  making  them. 

Two  contentions  are  made  respecting  the 
portion  of  tbe  appeal  rdatlng  to  the  title  to 
the  certificate  of  deposit:  First,  the  court 
was  wlthont  authority  to  bear  the  motion  of 
Constantine  Chumos  as  guardian;  and,  sec- 
ond, be  was  not  qnalifled  to  present  tbe  mo- 
tion. 

[2]  TUB  finding  in  the  divorce  decree  tbat 
the  certlllcate  of  deposit  belonged  to  Maria 
did  not  bind  the  diHdren.  They  were  not 
parties  to  tb»  salt  ^niey  snbseaneatly  came 
into  court,  by  motion  of  ttadr  guardian,  sub- 
stantially as  interveners,  and  ratablished 
thdr  title  to  the  cerUflcate  predsdy  as  a 
stranger  mlgtA  hare  done,  ^e  fact  that 
It  was  the  defendant  in  the  action  who  had 
become  guardian  was  of  no  consequence.  His 
status  was  the  same  as  tbe  status  of  Angel- 
Ine  Lambros  would  have  bem  had  she  been 
guardian  and  had  she  Intervened  on  behalf 
of  tbe  children. 

[3,  4]  Passing  to  the  second  contention,  it 
may  be  noted  preliminarily  that,  In  absence 
of  pleading  and  proof  to  the  contrary,  tbe 
law  of  Pennsylvania  Is  assumed  to  be  tbe 
same  as  the  law  of  this  state. 

The  divorce  and  tbe  removal  of  Maria  to 
Pennsylvania  did  not  destroy  the  common 
rdatlon  of  hersdf  and  Constantine  as  par 
ents  to  their  children,  and  her  death  did 
not  destroy  the  relation  of  Constantine  as 
parent  to  tbe  children.  On  the  death  of 
Maria,  natural  guardianship  of  the  child 
Panaglota  devolved  on  Constantino  Gen. 
Stat  1915,  i  5M1.  Ukewlse,  the  domicile  of 
Constantine  became  the  domldle  of  Panagl- 
ota, and  ibe  probate  conrt  at  Shawnee  coun- 
ty  bad  Jtuisdlctlon  to  app(^t  bim  guardian, 
allbougb  tbe  dilld  was  ont  of  tbe  state.  Mod- 
em Woodmen  r.  Hester,  66  Kan.  12^  71  Pac; 
270.  The  designation  of  Angdlne  Lambros 
as  guardian  in  the  will  of  Maria  was  of  no 
legal  dtect  whatever;  Maria  not  bdng  snr- 
Vlvirte  parent  Gen.  Stat  1915,  |  6042.  An- 
gellne  Lambros  did  not  attnupt  to  qualify 
under  tbe  void  ai^lntment  She  la  merely 
brought  forward  as  a  stalking  horse  by  Oie 
execntor,  and  the  conrt  bod  jarlsdiction  to 
adjudicate  tbe  question  of  guardianship  in 
the  proceeding  to  try  title  to  the  certificate  of 
deposit.   Modem  Woodm«i  v.  Hester,  supra. 

In  the  brief  of  the  executor  it  Is  said  tbe 
order  formally  transferring  custody  of  the 
dilldren  to  Constantine  after  Maria's  death 
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was  invalid  because  made  before  the  action 
was  revived. .  The  continuing  jarlsdlctlon  of 
the  court  to  supervise  custody  of  the  children 
did  not  abate  with  Maria's  death.  On  the 
other  hand,  exercise  of  the  jurisdiction 
was  challenged  by  that  eveuL  It  was  not 
necessary  that  the  executor,  whose  sole  in- 
terest was  floanclal,  should  be  a  party  on 
the  record  to  enable  the  court  to  look  after 
the  children.  If  he  had  been  a  party,  the 
court  would  not  have  listened  to  him  on  the 
subject,  because  he  had  no  interest  In  it,  and, 
if  the  order  be  void,  he  has  uo  standing  to 
raise  the  question.  He  Is  interested  in  noth- 
ing but  assets  of  tbe  estate  of  Maria  Chumos. 

The  judgment  of  the  district  court  la  af- 
Armed. 

All  the  Justices  concurrlnit 


*«  Or.  1) 

WBIGHT  V.  WIMBERLT  «t  ai 

(Supreme  Court  of  Oregon.    Oct.  21,  1919.) 

L  EQnriT  «=»415  —  JdnoHKNT  •=»1  — "Db- 
obbe"  and  "juoohent"  distinguished. 
TIw  final  datenalaation  of  an  action  at  law 
by  a  coart  In  Oregou  is  called  a  "judgment," 
whUe  tliat  of  a  salt  in  equity  is  denominated  a 
"decree." 

[Ed.  Note.— For  other  deflnitions,  we  Words 
and  Fbrases,  First  and  Second  SeHes,  Decree; 
Judgment.] 

2.  MOBTQAOBS  «=»881  —  COK0TKUCIION  OF 
BTATCTBS  BEQDtATIira  rOBECLOSUBB. 

No  rule  having  existed  at  common  law  re- 
apectiug  the  foreclosure  of  mortgages,  statutes 
regulating  tlie  procedure  in  such  a  case  are  not 
in  derogation  of  common  law  and  shonld  not  be 
strictly  construed. 

8.  MOBTOAQBS     ^S81  —  F0BB0L08UBS  BT 
OBANTINa  EQUTTT  OV  BEDEHFTXOn  HOT  OF 

ooifMON-i^w  oBxaiir. 
Unless  a  eustcHu  of  the  common  law  had 
its  or^in  when  the  memory  ni  man  runneth  not 
to  the  contrary,  or  from  the  l>egiDnlDg  of  tbe 
reign  of  Richard  I,  the  rule  could  not  be  classed 
as  part  of  the  common  law,  so  that  foreclosure 
of  mortgages  by  granting  equity  of  .redemption 
is  not  of  common-law  origin,  having  been  in- 
stituted probably  in  the  rdgn  of  Qoeea  Elisa- 
beth. 

4.  Stattttes  «s323e— Libbbal  oomrBuonoir 

or  BBHEDIAL  EnACmENTB. 
While  statutes  conferring  special  privileKes 
on  individuals  should  be  coustmed  strictly 
against  them,  enactments  to  redress  existiDg 
grievauces  and  for  tbe  protection  of  rights  are 
remedial  and  should  be  liberally  interpreted. 

B.  CONBTrrDTIOIfAL  LAW  ^=5208(1)— STATUTE 
PBOTEOTINO    ALI.    ICEHBBBS   OF  OLABB  HOT 

0U.8S  LEGISLATION. 

Legislation  which  protects  alike  all  tiie 
members  of  a  class  that  are  or  may  be  affected 
thereby  is  not  obnoxious  to  Const  art.  1,  |  2ix 


6.  MOBTGAGEB  ^=>497(1)  —  FOBECXOSUBE  AS 
BAE  TO  ACTION  FOB  DEnCIBNCT. 

Although  L.  O.  L.  S  426,  abolishing  de- 
ficiency indgments  upon  foreclosure  of  real  es- 
tate purchase  price  mortgages,  does  not  so  modi- 
fy Bection  429,  relating  to  action  at  law  on  in- 
debtedness secured  by  mortgage,  as  to  prevent 
the  holder  of  purchase-money  mortgage  note 
from  disregarding  the  mortgage  and  bringing 
action  for  personal  judgment  on  the  note ;  yet, 
where  such  holder  does  sue  to  foreclose,  then, 
since  the  court  is  inhibited  by  section  426  from 
awarding  under  section  42S  a  conditional  re- 
covery or  "deficiency  judgment^  against  tbe 
mortgagor,  its  determination  of  the  entire  sum 
due  upon  the  personal  obligation,  as  required  by 
section  422,  is  not  equivalent  to  decreeing  re- 
covery thereof,  except  only  as  tbe  award  is 
limited  to  the  mortgaged  realty;  and,  as  the 
foreclosure  sale  necessarily  exhaosts  the  power 
given  to  tbe  court,  the  effect  as  res  judicata  of 
the  decree  thus  denying  deficiency  judgment  is 
to  prohibit  a  later  separate  action  at  law  by  the 
mortgftgee  for  such  a  deficiency. 

7.  Appeal  and  ebboe  «=3843(2)  —  I>dtt  or 

SUPREUB  OOTJHT  TO  ANNOUNCE  TBB  LAW. 
Under  Const  art  7,  |  8,  when  some  other 
determination  necessarily  follows  from  tbe  con- 
clusion reached,  it  is  tbe  du^  of  the  Supreme 
Court  to  announce  the  law  In  order  to  curtail 
expenses  and  promote       peace  of  sooiety. 

8.  Evidence  «=3ll— Judicial  hoixcs  of  n- 

NANCIAL  DEPBESSION. 

The  courte  should  take  judicial  notice  that 
in  1897  and  for  some  time  thereafter  great  finan- 
cial depression  prevailed  in  the  Padfle  Oosst 

states. 

In  Banc. 

Appeal  from  Circuit  Court,  Donglai  Oonit- 

ty;  J.  W.  Hamilton,  Judge. 

Action  by  A.  H.  Wright  against  L.  Wlm- 
berly  and-  Cora  Wlmberly.  From  decree  dis- 
missing the  action,  plalntUF  appeals.  Af- 
firmed. 

This  Is  an  action  Iqr  A.  H.  Wright  apingi- 
L.  Wlmbaly  and  Cora,  Us  wife^  to  reooTer 
money.  The  facta  are  that  on  Jannarjr  27» 
1910,  O.  C  Jones  and  his  wife,  In  conaidern- 
tlon  at  94,000,  executed  to  L.  Wlmberly  a  deed 
of  a  tract  of  land  In  Don^s  ooiuit7,  Or. 
The  purdiaser  paid  $1,000  down,  and  there- 
upon be  and  hla  vlfe  exeeated  to  Jones  a 
promissory  note  for  $3,000,  nm taring  on  or 
beftm  ten  years  with  Interest  at  the  rate  ot 
6  per  cent  payable  annnally,  bat.  If  deCanlt 
were  made  aa  1»  any  siudi  lortallmenta,  tlie 
principal  and  Interest  were  to  become  imme- 
diate due  and  ocfllectlble  at  tbe  option  of 
the  bolder  of  the  note,  and  In  case  mOt  or 
action  were  Instituted  thereon  tbe  makers 
promised  to  pay  such  addttUmal  anm  as  the 
court  might  adjndge  reasonable  as  attorney's 
fees.  In  order  to  secure  the  payment  of  tbe 
negotiable  instnunent,  tbe  makers  at  the  time 
it  was  given  also  executed  to  Jones  a  mort- 
gage ot  the  real  property  so  pur^sed.  The 
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note  was  asaigDed  to  file  idlalntlfE,  ^lo,  upon 
defBDlt  In  the  payment  of  Intereat,  elected  to 
treat  the  entire  debt  aa  dne  and  collectible, 
and  therenpwi  fnatltnted  a  ault  against  tbe 
defendants  herein  and  others  to  fordose  the 
mortgage.  Pursuant  to  the  provisions  of  sec- 
tion 426,  'UO.h.  hereinafter  quoted,  the  lien 
was  foreclosed;  but  the  trial  court  refused 
to  give  a  deficlencr  Judgment,  wberenp<»i  an 
ai^eal  was  taken  and  such  final  determina- 
tion was  affirmed.  Wright  t.  Wlmfaerly,  79 
Or.  626, 156  Pac.  207.  Obeying  the  command 
of  tbe  decree,  the  sberlff  of  that  county  on 
January  28, 1913,  regularly  sold  the  real  prop- 
erty so  mortgaged  for  92,29(^  and  after  de- 
ducting the  expenses  of  such  sale,  the  coRts 
and  disbursements  of  the  snlt,  and  the  far- 
ther sum  ct  $300,  whldi  was  adjudged  rea- 
sonable as  attorney's  fees,  the  remainder  of 
the  proceeds,  $1,909,  was  Indorsed  on  the 
promissory  note. 

Allowing  credit  therefor  as  a  voluntarj  pay- 
ment, this  action  was  Instituted  to  recover  the 
balance  due  on  the  note  ^th  Interest  from 
January  28, 1913,  and  tbe  further  sum  of  $160 
as  additional  attorney's  fees.  The  complaint 
states  tbe  facts  in  substance  as  hereinbefore 
detailed  and  alleges  in  effect  that  tbe  plain- 
tiff purchased  the  note  In  doe  course,  before 
maturity  for  a  Taluable  consideration  and 
without  notice  or  knowledge  that  tbe  mort- 
gage was  executed  to  secure  the  payment  o£ 
the  purchase  price  of  the  land;  that  neither 
the  note  nor  tbe  mortgage  indicated  that 
either  was  given  for  that  purpose ;  and  that 
It  appeared  from  the  deed  records  of  Douglas 
county,  Dr.,  that  O.  C.  Jones  conveyed  tbe  real 
property  to  tbe  defendant  Wlmberly  on 
the  day  tbe  note  and  mortgage  were  executed. 
The  complaint  also  narrates  the  suit  to  fore- 
close the  mortgage,  the  decree  given  therein, 
the  Bale  of  the  land  pursuant  thereto,  and  the 
credit  of  tbe  remainder  of  tbe  proceeds  upon 
the  promissory  note,  and  also  avers  that  no 
other  payments  than  those  mentioned  bad* 
been  made. 

The  allegation  in  tbe  Initiatory  pleading, 
relating  to  tbe  plaintiff's  purchase  of  tbe  note 
and  mortgage  without  notice  or  knowledge 
that  they  bad  been  executed  to  evidence  any 
part  of  tbe  purchase  price  of  the  mortgaged 
real  property,  was  stricken  out  upon  motion 
of  defendants'  counsel.  Their  demurrer  to 
the  remainder  of  the  complaint  on  the  ground 
that  It  did  not  state  facta  sufficient  to  con- 
stitute a  cause  of  action  was  sustained,  tbe 
action  was  dismissed,  and  the  plaintiff  ap- 
peals. 

O.  P.  Coshow  and  R  L.  Bddy*  both  of  Rose- 
harg,  for  aj^etlant 

A.  N.  Orcntt  and  Carl  Wlmberly,  both  of 
Boaebnrg  (Rice  &  Orcntt  and  Neuner  ft  Wlm- 
berly, all  of  Bosebnrg,  on  the  brlef^,  for  re- 
pondents. 

McBRIDE,  a  J.  (after  stating  the  facts 
■a  above).  This  cause  was  argued  and  snb- 


:  mitted  AptU  24, 1918,  but,  owing  to  the  InaMl- 
ity  of  the  Justices  to  agree,  was  continued 
for  further  consideration.  The  late  Justice 
Moore,  before  his  death,  and  In  fact  during 
his  last  long  Illness,  prepared  an  opinion  in 
Hie  case  whldi,  in  the  Judgment  of  the  writer, 
correctly  states  the  law.  It  is  a  monument 
to  the  faithfulness  of  the  deceased  Jurist,  to 
the  duties  of  bis  office,  and  the  last  evi- 
dence of  that  Industry  which  only  death  could 
abate.  iTie  writer  adopts  Judge  Moore's  opin- 
ion as  bis  own,  and  It  Is  here  given  In  fnll: 

MOORE,  J.  [1]  Before  discussing  the  ques- 
tions here  Involved,  It  should  be  said  that  In 
Oregon,  though  tbe  same  judge  usually  pre- 
sides at  the  trial  of  actions  at  law  and  of  suits 
In  equity,  these  forums  are  essentially  dis- 
tlncL  The  final  determination  of  an  aetkm 
at  law  by  a  court  In  this  state  Is  called  a 
"Judgment,"  while  that  of  a  suit  In  equity  Is 
denominated  a  "decree."  A  party  who  has 
an  equitable  defense  In  a  law  action  la  not 
remediless,  however;  for,  U  a  defendant  In 
such  action  Is  entitled  to  relief  artsli^  ont 
of  facts  requiring  the  Interposition  of  a  court 
of  equity  and  material  to  bis  defoise.  he  may, 
upon  filing  his  answer  In  the  action,  also  as 
plaintiff  file  a  complaint  In  equity  In  the  na- 
ture of  a  cross-bUl,  the  Institution  ct  whlc9i 
suit  shall  stay  the  proceedings  at  law,  and  tbe 
case  shall  thereafter  continue  aa  a  suit  In 
equity.  In  which  the  maintenance  of  tbe  ac- 
tion at  law  may  be  perpetually  mjolned  1^ 
final  decree,  or  allowed  to  proceed  In  aocordr 
ance  therewith.  U  O.  U  |  S90. 

Wlt^  these  preliminary  observations,  at 
tentlon  wiU  be  called  to  some  provl^ons  ot 
our  statutes,  relating  to  the  foreclosure  of 
mortgages.  The  Code  adopted  October  11, 
1862,  and  whldi  went  Into  effect  June  1, 1868 
(Dead/B  Gen.  Laws  of  Oregon  184S-4M,  p. 
139),  contained  clauses  whldi.  having  been  In- 
corporated In  Lord's  Oregon  Laws,  read: 

"A  lien  upon  real  w  personal  property,  odier 
than  that  of  a  Judgment  or  decree,  whether 
created  by  mortgage  w  otherwise,  abaU  be 
foreclosed,  and  the  property  adjudged  to  be 
sold  to  satisfT  the  debt  secured  thereby  by  a 
suit.  In  luch  suit,  in  addition  to  the  decree 
of  foreclosure  and  sale.  If  It  appear  that  a 
promiaBory  note  or  other  personal  obllgatioB 
for  the  payment  of  the  debt  has  been  given  by 
the  mortgagor  or  other  lien  debtor,  or  by  any 
other  person  as'  principal  or  otberwiM,  th^  court 
shall  also  decree  a  xeoovery  of  ttu  aaumnt  ot 
Boch  debt  against  such  person  or  personi;  aa 
the  csBB  may  be,  as  In  the  case  oi  an  ordinaty 
decree  for  the  recovery  of  money."  I*  O.  L. 
I  422. 

"Oaring  the  pendency  ot  an  action  at  law 
for  the  recovery  of  a  debt  secured  by  any  lien 
mentioned  In  section  422,  a  soit  cannot  be  main- 
tained for  the  foreclosure  of  such  lien,  nor 
thereafter,  anless  Judgment  be  given  In  siich 
action  tliat  the  plaintifl  recovnr  such  debt  or 
aoaut  part  thereof  and  an  execution  Hiezeaii 
against  tlw  propertr  of  the  defendant  in  the 
Judgment  Is  returned  ^'t*'*^  In  wlude  er 
in  part."  Id..  |  429. 
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These  and  oQier  sectlong  of  tbe  Code,  re- 
lating to  tbe  forecloBiire  of  mortgages,  wblcb 
later  prortslons  are  not  deemed  to  be  Involv- 
ed herein,  were  In  force  Febrnary  24,  1903 
(Laws  1903,  p.  2S2),  wben  there  was  filed  In 
the  office  of  the  Secretary  of  State  a  statute, 
which,  omitting  the  enacting  claose,  Is  as 
follows : 

"An  act  to  abolish  deficiency  judgments  upon 
tbe  foredoaure  of  mortgages  to  secure  the 
unpaid  balance  of  purchase  price  of  real 
property. 

"Section  1.  When  Judgment  or  decree  Is  giv- 
en for  the  foreclosure  of  any  mortgage,  here- 
after executed,  to  secure  payment  of  the  balance 
of  tbe  purdiase  price  of  real  property,  such 
judgment  or  decree  shall  provide  for  the  sale  of 
the  real  property,  covered  by  such  mortgage, 
for  the  satisfaction  of  tbe  judgment  or  decree 
given  therein,  and  the  mortgagee  shall  not  be 
entitled  to  a  deficiency  judgment  on  account  of 
such  mortgage  or  note  or  obligation  secured  by 
the  same."   L.  O.  L.  |  426. 

Obeying  the  restriction  contained  in  the 
clause  last  quoted,  the  trial  court,  thougl) 
determining  the  amount  of  the  debt,  evidenc- 
ed by  tbe  promissory  note  as  a  charge  against 
the  land  if  It  would  sell  for  that  mnch,  re- 
fused to  grant  a  deficiency  judgment  In  the 
snit  to  foreclose  the  mortgage.  If  the  pro- 
ceeds of  tbe  sale  were  Inauffldent  for  that 
purpose.  Wright  v.  Wlmberly,  79  Or.  626, 
156  Pac.  257.  For  the  same  reason,  the  de- 
murrer to  the  complaint  In  this  action  was 
sustained.  The  question  to  be  considered 
is  what  effect  the  enactment  of  section  426, 
L.  O.  li-.'has  upon  the  prior  provisions  of  the 
statute  hereinbefore  set  forth. 

Mr.  Wlltsle,  in  bis  work  on  Mortgage  Fore- 
closure (3d  Ed.  S  11),  says: 

"In  most  states  a  mortgagee,  after  default, 
has  three  remedies,  any  one  or  two  or  all  of 
which  he  may  pursue  concurrently.  These  rem- 
edies are,  (1)  an  action  at  law  to  recover  the 
debt,  being  usually  an  acUon  on  the  bond  or 
note,  iS)  an  action  in  ejectment  to  obtain  pos- 
se nion,  and  &)  the  action  of  foreclosure;  but 
when  )»  pursues  these  remedies  concurrently, 
each  must  be  governed  by  the  rules  of  law  ap- 
plicable to  the  forum  in  which  it  is  brought. 
In  some  states,  however,  the  action  of  eject- 
ment can  no  longer  be  maintained  by  the  mort- 
gagee for  the  recovery  of  the  mortgaged  prem- 
isesL" 

Another  author  ^scusslnK  this  subject,  re- 
marks : 

"Furthermore,  tbe  mortgagee  may,  fn  Juris- 
dictions wherein  the  rules  of  the  common  law 
prevail,  bring  an  action  of  ejectment,  in  addi- 
tion to  bis  action  on  tbe  debt  secured,  or  a 
bill  lor  ftoedostuc  and  sale."  19  B.  a  L. 
KL2. 

To  the  same  eftect.  see,  also,  Coote,  Mort 

It  is  probable  that  section  429,  L.  O.  U, 
was  oiacted  to  prevail  the  maintenance  con- 


currently of  a  suit  "in  rem**  to  foreclose  th» 
mortage,  and  of  an  action  "in  personam" 
on  the  note  or  other  obllgatloa  thereby  se- 
cured. 

An  exception  to  tbe  general  role  that,  when 
Jurlsdlctloa  of  a  cause  has  been  secured  by 
a  court  of  equity  for  any  pnriKJse,  power  to 
bear  and  determine  the  entire  matter  will  be 
retained  until  a  final  decree  Is  rendered,  was 
recognized  by  some  courts  of  cbancory  which 
held  that  In  suits  to  foreclose  mortgages  no 
personal  recovery  against  a  mortgagor  coidd 
be  rendered,  even  if  tbe  property  hypothe- 
cated was  Insufficient  to  pay  the  debt  secur- 
ed, since  a  judgment  for  such  deficiency  could 
only  be  given  in  an  action  at  law.  19  R.  G. 
L.  667.  Such  conclusion  originally  made  it 
necessary,  In  case  the  proceeds  of  a  sale  of 
the  mortgaged  property  were  Insufficient  to 
discharge  the  enttre  debt  thus  secured  ^vhen 
that  sum  was  sought  to  be  recovered,  to  main- 
tain a  suit  In  equity  to  foreclose  tbe  mort- 
gage, and  also  an  action  at  law  to  obtain 
tbe  remainder,  thereby  incurring  tbe  costs 
and  disbursements  Incident  to  two  trials.  4 
Kent's  Com.  U  182-184;  Hatch  v.  White, 
2  Gall.  152,  Fed.  Gas.  No.  6,209.  In  order  to 
avoid  sudi  extra  expenses,  statutes  have  been 
passed  authorizing  courts  of  equity,  in  de- 
creeing tbe  foreclosure  of  a  mortgage,  also 
to  award  a  conditional  recovery  of  the  de- 
ficiency, if  any  should  be  found  to  exist,  after 
a  sale  of  the  mortgaged  premises  and  an 
application  of  the  proceeds  to  the  debt  se- 
cured, and  without  an  enactment  of  that 
kind  It  is  generally  conceded  In  some  states 
that  such  a  court  does  not  have  Inherent  pow- 
er to  grant  relief  of  that  character.  Jones, 
Mort.  (7th  Ed.)  1 1711;  8  Ency.  PI.  &  Pr.  452. 
In  compliance  with  tbe  supposed  requirement 
that  a  statute  was  essential  to  empower  a 
court  of  equity  In  decreeing  tbe  foreclosure 
of  a  Hen,  also  to  award  a  conditional  recov- 
ery against  the  maker  of  the  note,  section 
422,  L.  O.  Ia,  was  evidently  enacted  so  as  to 
prevent  the  maintenance  of  more  than  one 
proceeding  for  the  collection  of  tbe  debt 
wben  resort  was  had  to  a  court  of  equity. 
Thereafter  section  426,  L.  O.  L.,  was  passed 
to  prohibit  a  court  ot  equity,  whoi  decreeing 
the  foreclosure  of  a  lien,  from  awarding  a 
conditional  recovery  against  the  maker  of  a 
note  or  obligation  secured  by  a  mortage  ex- 
ecuted to  evidence  a  imrt  or  the  whole  of  tbe 
purchase  price  of  mortgaged  real  proper^, 
thereby  limiting  the  recovery  exdusively  to 
sndi  land. 

Since  the  title  of  the  act  herehibefore  quot- 
ed rriates  to  "the  foreclosure  of  mortgages," 
It  was  held  that  tbe  enactment  did  not  Impli- 
edly r^>eal.  amend,  or  modify  section  429, 
Ia  O.  Li,  so  as  to  prevent  the  mAintenance 
of  an  action  at  law  to  recover  the  amoont 
of  a  promissory  note  given  to  evidence  a 
part  of  tbe  purchase  price  of  land,  thon^ 
the  note  was  secured  by  a  mortgage  of  the 
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premises  so  botu^t.  Page  t.  Ford,  60  Or. 
4B0,  131  Pac.  1013.  46  U  H,  A.  (N.  S.)  247, 
Ann.  Cas.  1915A,  1048.  It  was  also  decreed 
that  the  enactment  of  section  42ft,  L.  O.  L., 
Iroi^iedlf  amended  section  422,  Id.,  so  as  to 
prevent  a  court  of  equity,  upon  the  forcdos- 
ure  of  a  real  estate  mortgage,  from  award- 
ing a  condltl(mal  reooTery  against  the  maker 
of  a  promissory  note  which  was  secured  by 
a  mtntgage  given  to  evidence  a  part  of  the 
purchase  price  of  the  mortgaged  land. 
Wright  V.  Wlmberly,  79  Or.  628, 156  Pac.  257. 

If  section  426.  L.  O.  L.,  te  to  be  strictly 
construed,  it  tnlgbt  follow  that  an  enactment, 
:whidi  was  unquestionably  designed  to  bene- 
fit a  person  who  bad  given  a  mortgage  to  se- 
cure the  purchase  price  of  real  pn^rty,  by 
making  an  oiforced  sale  thereof  pursuant  to 
a  decree,  the  limit  of  the  recovery  would  Im- 
pose ni>on  him  the  costs  and  disbursements 
of  a  suit  in  equity  to  foredose  the  lien,  and 
also  of  an  actl<m  at  law  to  recover  the  de- 
fldoicy.  If  any,  when  prior  to  the  passage 
of  the  statute  he  could  have  been  subjected 
to  the  expenses  of  only  rate  trial,  while  a  lib- 
eral interpretation  of  the  section  will  nec- 
essarily restrict  the  costs  and  dlsbnrsementa 
to  but  <Hie  proceeding. 

[2]  No  rule  existed  at  c(HnmoD  law  re- 
specting the  foreclosure  of  mortgages,  and 
this  being  ao  our  statutes  regulating  the  pro- 
cedure in  a  case  of  that  kind,  are  not  In  dero- 
gation thereof,  and  fOr  that  reason  should 
not  be  strictly  omstrued.  In  speaking  ot  the 
rules  thus  anciently  adopted  and  enforced'  in 
England,  a  noted  author  obs^res : 

"For  the  authority  of  these  maxims  rests  en- 
tirely upon  the  general  reception  and  usage; 
and  tbe  only  method  of  proving  that  tins  or  that 
maxim  is  a  rule  of  the  common  law,  is  by  show- 
ing that  it  hath  been  always  the  custom  to 
observe  It."   1  Black  Com.  •OS. 

A  mortgage  at  common  law  was  an  estate 
upon  a  condition  subsequent.  2  Black,  Com. 
164.  As  soon  as  the  estate  was  created,  the 
mortgagee  might  immediately  enter  upon  the 
lands,  but  he  was  liable  to  be  dispossessed  trp- 
<ni  ttie  performance  of  die  condition  by  pay- 
ment of  tbe  mortgage  money  at  tbe  day  limit- 
ed. It  was  usual,  howevw,  tor  the  parties  to 
asree  that  until  the  maturity  of  tbe  debt  the 
mortgagor  sbould  retain  possession  of  the 
real  property,  but  in  case  of  bis  failure 
promptly  to  discbarge  tbe  obligation,  the 
mortgagee  was  entitled  to  take  possession  of 
tlie  premises  without  any  possibility  at  law 
of  being  afterward  evicted  by  the  mortgagor, 
to  whom  the  land  was  forever  thereafter 
dead.  U.,  *158.  To  the  same  effect,  see,  also, 
Digby*s  History  of  the  Law  of  Real  Property 
(6th  Ed.)  286. 

A  text-writer.  In  referring  to  the  kind  of 
mortgage  thus  in  general  use,  remarks: 

'The  mortuum  vadiam  was  always  made  upon 
definite  and  exact  terms  of  forfeiture ;  and  if 
the  oonditioDB  wets  not  punctually  kep^  the 


title  passes  abaolutrly  and  forever  from  the 
debtor  to  the  creditor.  This  form  of  landed  se- 
curity was  extremely  severe  and  often  grossly 
unjust  to  the  debtor.  The  spirit  of  the  com- 
mon law  was  inexorable,  and  allowed  no  re- 
dress to  the  unfortunate  debtor."  1  Wiltsie, 
Hort  Foreeloanre       Ed.)  |  2. 

In  order  to  mitigate  the  severity  of  sudi 
a  harsh  rule,  courts  ot  equity  interposed,  and 
by  comparing  tbe  value  of  tbe  tmiemoita  wiOi 
the  sum  loaned,  If  it  were  determined  tliat 
the  land  was  of  the  greater  worth,  a  reason- 
able time  .was  allowed  the  mortgagor  to  re- 
call the  estate,  which  rl^t  thus  granted  was 
denominated  the  "equity  of  redemption."  2 
Black.  Com.  *109;  Burton,  Real  Property, 
481 ;  X  Oreenleaf  s  Oruise  oa  Beal  Proper^. 
547. 

In  a  note  at  page  3  of  Burton's  Real  Prop- 
erty, in  speaking  of  Judges,  the  author  ob- 
serves: 

"ThQ  true  idea  of  the  common  law  seems  to 
be  that  of  an  organized  system  having  ita  prin- 
ciples of  growth  within  itself,  and  of  wbicb  these 
officers  are  themselves  a  part.  No  new  law 
can  ever  proceed  from  them;  but  the  old  is 
by  their  means  in  a  continual  process  of  farther 
devdopment." 

On  ttie  following  page  Qds  tezt-wrlter  as- 
serts; 

"The  rules  and  usage  of  causes  of  equity 
form  a  system  which  may  be  regarded  as  a  kind 
of  secondary  common  law,. applicable  geterally 
to  matters  in  which  the  courts-  of  law  have  no 
jurisdiction,  but  sometimes  interfering  with 
those  cfrarts,  and  correcting  tlie  law  wlddi 
observe.** 

See.  also,  Wiltsie  Mort  Foreclosure  &* 

Ed.)  S  216. 

In  speaking  of  the  Ingrafting  of  egultabl* 
principles  upon  the  severe  rules  of  the  com 
mon  law  regarding  mortgages,  a  text-write 
rrauarks: 

*?t  is  bdleved  that  the  first  encroachments 
l»y  the  courts  of  chancery  were  in  the  reign  ol 
Queen  BUzabetb;  but  thdr  powers  were  not 
fully  exercised  until  the  time  of  James  I." 
Wiltsie,  Mort  Foredosure  1  2. 

To 'tbe  same  effect,  see  Goote,  Ifort  *20; 
4  Kent's  Com.  Ultb  Ed.)  'iSS. 

[S]  Unless  a  custom  liad  Its  origin  *'whcn 
tbe  memory  of  man  runneth  not  to  the  con- 
trary." or  from  the  beginning  of  the  reign  of 
Richard  I,  tbe  rule  was  not  suflOfdently  an- 
cient to  be  classed  as  a  part  of  the  common 
lav.  2  Black.  Com.  *31.  The  reign  of  Rich- 
ard I,  began  360  years  prior  to  that  of  Queen 
Elisabeth,  so  that  the  foredosure  of  mort- 
gages by  granting  an  equity  of  redemption  Is 
not  of  common-law  ori^n. 

The  prindples  of  the  common  law  which 
can  be  violated  by  the  oiactment  of  a  statute 
must  be  a  system  of  procedure  whidi,  from 
time  immemorial,  has  been  recognized  In  and 
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enforced  by  coarts  of  law,  and,  since  racb 
maxims  contained  no  provlaion  relating  to  tbe 
foreclosure  of  a  mortgage,  our  statutes  on 
that  subject  are  not  vtolatlve  of  the  andoit 
rules. 

[4,  B]  While  it  is  conformable  to  practice 
that  statutes  conferring  special  privileges  on 
Individuals  should  be  construed  strictly 
against  them,  it  is  also  true  that  enactments 
for  the  redress  of  existing '  grievances  and 
for  the  protection  of  rights  are  known  as 
"remedial,"  and  as  such  should  be  liberally 
Interpreted.  36  Oyc.  1174.  Legislation  which 
protects  alike  all  the  members  of  a  class  that 
are  or  may  be  affected  thereby  is  not  oboox- 
tous  to  section  20  of  article  1  of  the  Consti- 
tution of  Oregon.  In  re  Oberg,  21  Or.  406, 
28  Pac.  130,  14  L.  R.  A.  677.  The  remedial 
cbaractCT  of  section  426,  Ii.  O.  L.,  which 
grants  to  a  person  the  privilege  of  securing 
a  tract  of  land  for  himself  and  family,  by 
^vlng  a  mortgage  upon  the  premises  for  a 
part  of  the  purchase  price,  limiting  a  recov- 
ery in  case  of  a  foreclosure  to  a  sale  of  tbe 
land  so  purchased,  and  i>ermlttlng  the  mort- 
gagee to  retain  the  sum  of  money  received  on 
account  thereof,  renders  the  statute  subject 
to  a  liberal  construction  and  makes  It  of 
greater  Importance  to  the  state  in  securing 
home  builders,  than  the  recognition  of  a  rule 
which  asserts  that  Kiactm«its  conferring 
special  privileges  upon  individuals  should  be 
strictly  interpreted.  Upon  principle  and  au- 
tliority  section  426,  Ii.  O.  L.,  should  be  lib- 
erally construed  in  favor  of  the  particular 
class  of  individuals  there  specISed. 

II]  So  interpreting  the  clauses  of  the  stat- 
ute under  consideration  they  will  be  exam- 
ined. It  will  be  remembered  that  section 
422,  Ifc  O.  U,  sabstantlally  provides  that  a 
lien  created  by  mortgage  shall  be  foreclosed 
by  a  suit  and  the  property  adjudged  to  be 
sold  to  satisfy  the  debt  secured  ther^y,  and, 
If  It  appears  that  a  promissory  note  for  the 
payment  of  the  debt  has  been  glvoi  by  the 
mortgMCCo'r  the  court  shall  decree  a  recovery 
of  such  debt  against  him,  as  In  the  case  of  an 
ordinary  decree  for  the  recovery  of  money. 
In  foreclosing  a  mortgage  in  this  state,  the 
general  practice  has  be«i.  in  a  suit  of  this 
kind,  to  allege  In  the  complaint  that  one  or 
more  of  the  defendants  executed  a  promis- 
sory note  to  a  person  named,  setting  forth  a 
copy  ot  the  Instrumoit;  that  In  order  to  se- 
cure the  payment  of  such  obligation  the  de- 
fKidants  also  executed  to  the  payee  of  tbe 
note  a  mortgage  of  real  property  describing 
the  premises;  tiiat  tiie  mortgage  provided 
that  If  fb»  note  were  paid  according  to  stipu- 
lation tbe  mortgage  should  be  void,  but  if 
default  in  this  respect  were  made  the  paym 
of  the  note  or  his  assignee  was  authorized  to 
foreclose  the  lien ;  that  the  plaintiff  was  the 
holder  of  the  note,  no  piiymentB  on  account 
of  which  bad  been  made  exe^t  as  stated,  tiius 
leaving  due  a  certain  amount;  and  that  the 
conditions  of  the  mortgage  had  thus  been 


broken.  The  prayer  of  the  btU  was  for  a  de- 
termination of  the  amount  of  the  debt,  and  a 
foreclosure  of  the  lien  of  the  mortgage  that 
if.  upon  a  sale  of  the  premises,  the  proceeds 
thereof  vrere  Insufficient  to  .satisfy  the  ex- 
penses of  tbe  sale,  the  costs  and  disburse- 
ments of  the  suit,  and  the  amount  of  such 
debt,  tbe  plaintiff  might  have  execution  for 
the  remainder.  The  decree  Invariably  fol- 
lowed tbe  prayer  <a  tbe  complaint,  If  its  aver- 
ments were  substantiated. 

"When  a  decree  of  foredosore  and  sale  is 
given,  an  exccation  may  issoe  thereon  a^nst 
the  property  adjudged  to  be  acdd."  L.  O.  L. 
I  425,  subd.  1. 

"When  the  decree  Is  also  against  the  defend* 
ante  or  any  one  of  them  in  person,  and  tbe  pro- 
ceeds of  the  sale  of  the  property  aptHi  which 
the  lien  is  foreclosed  is  not  soffident  to  sat- 
iatj  the  decree  as  to  the  sum  remaining  nn- 
satisfled,  the  decree  may  be  enforced  by  execo- 
tion  as  in  ordinary  cases."    Id.,  sabd.  2. 

Though  the  final  process,  issued  pursuant 
to  a  decree  of  foreclosure,  is  thus  draiominat- 
ed  an  "execution"  against  particular  prop- 
erty, the  practice  In  Oregon  has  been  for  the 
clerk  in  tbe  first  instance  to  send  forth,  at- 
tested by  his  offldal  seal  and  signature,  what 
is  known  as  "an  order  of  sale,"  contalnhig 
the  title  of  tiie  court  and  cause,  addressed  to 
the  sheriff  or  other  officer,  commanding  bim 
in  the  name  of  the  state  of  Oregon  to  enforce 
such  mandate,  which  consists  of  a  copy  of  the 
decree  and  an  order  to  sell  die  property  par- 
ticularly described  therein  "as  upon  execu- 
tion," and  to  apply  the  proceeds  aii^g  from 
the  sale  In  the  manner  there  specified. 
Where,  after  personal  service  of  process,  a 
decree  was  rendered  against  a  defendant, 
foreclosing  a  mortgage  given  to  secure  a 
promissory  note,  and  the  proceeds  of  the 
sale  of  the  mortgaged  property  were  Insufll- 
clent  to  satisfy  the  debt,  the  procedure  adopt- 
ed in  this  state  for  the  enforced  collection  c£ 
the  remainder,  after  the  return  of  the  order 
of  sale,  has  been  to  cause  to  be  issued,  with- 
out further  leave  of  court,  an  execution  as 
In  ordinary  cases.  It  wUl  thus  be  seu  Aat, 
though  our  statute  does  not  in  express  terms 
provide  for  giving  a  "defici^cr  judgmott," 
such-  authority  is  impliedly  conferred  by  sec- 
tion 425.  L;  O.  li.,  which  prescribes  the  meth- 
od to  be  pursued  to  collect  the  remainder  aft* 
er  a  sale  of  land  upon  the  foredosnre  of  a 
mortgage  securing  the  payment  of  a  promis- 
sory note,  and  the  general  practice  based  up- 
on that  clause  of  ttie  statute  has  beoi  to  In- 
corpwate  in  the  decree  an  order  wbldi  Is 
equivalent  to  tiie  rendering  of  such  a  Jndg- 
matt  Giving  to  section  426,  L.  O.  L.,  ttie 
liberal  interpretation  to  whlcih  It  Is  eatitied 
as  a  remedial  enactment,  the  language  there 
employed  Is  not  osily  aimed  at  all  other  claus- 
es of  tbe  statute  relating  to  the  foredosure 
of  liens  upon  property,  but  la  also  directed 
to  the  procedure  heretofore  prevailing  in  Ore- 
^n,  which  is  authorised  l^  the  sections  of 
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the  stBtutes  referred  to,  that  are  in  any  man- 
ner Inconsistent  with  the  rule  now  prescribed 
for  the  foreclosure  of  a  purchase-money  mort- 
gage, thereby  impliedly  amending  the  pre- 
Tious  parts  of  the  law  contrary  thereto.  If 
that  section  of  the  statute  is  to  be  strictly 
construed,  such  interpretation  would  be  equiv- 
alent to  holding  that  the  enactment  made  no 
alteration  whatever  in  the  prior  statutes, 
regulating  the  foreclosure  of  liens,  or  changed 
in  any  manner  the  procedure  relating  thereto, 
except  to  nec^sitate  a  suit  to  foreclose  the 
mortgage,  and  in  case  of  a  deficiency  upon  a 
sale  of  the  incumbered  real  property,  the 
maintenance  of  an  action  at  law  to  recover 
such  ranaioder,  thereby  entailing  the  costs 
and  disbursem^ts  of  two  proceedings,  when 
the  expenses  of  only  one  was  essential  prior 
to  the  enactment  of  section  426,  L.  O.  L. 

The  decree  demanded  by  section  422,  L.  O. 
Jj.,  as  modified  by  the  snbseqnept  enactment 
of  section  426,  Id.,  requires  a  court  of  equity 
In  foreclosing  a  purchase-money  mortgage, 
given  to  secure  the  payment  of  a  promissory 
note,  to  determine  the  entire  sum  due  upon 
the  personal  obligation.  Since,  however,  the 
latter  section  of  the  statute  Inhibits  that 
court  from  granting  "a  deficiency  Judgment 
on  account  of  such  mortgage  or  note  or  obll- 
gatlm,"  a  Judicial  ascertainment  of  the 
amount  so  due  Is  not  equivalent  to  the  giving 
of  a  decree  for  the  recovery  thereof,  except 
only  as  the  award  is  limited  to  the  real  prop- 
erty described  In  the  mortgage.  A  sale  of 
the  incumbered  land  under  the  decree  fore* 
closing  a  purchase-money  mortgage  necessa- 
rily exhausts  the  entire  measure  of  power  be- 
stowed by  the  legislative  assembly  upon  the 
court,  and  there  is  therefore  no  remainder 
due,  after  the  sale  of  the  land,  upoo  which 
an  execution  can  be  Issued. 

[7J  The  amendment  of  section  8,  art  7,  of 
the  Constitution  of  Oregon,  was  adopted  to 
facilitate  the  ultimate  disposal  of  causes  np- 
on  appeal,  thus  prermtlng  the  costs  and  dis- 
bursements which  may  be  Incurred  by  an- 
other trial.  When,  therefore,  as  in  this  in- 
stance, an  execution  cannot  be  legally  issued 
upon  a  decree  foreclosing  a  purchase-money 
mortgage,  or  any  other  determination  neces- 
sarily follows  from  the  concIiui<Hi  reached,  it 
Is  the  duty  of  the  court  so  to  announce  the 
law  in  order  to  curtail  expenses  and  to  pro- 
mote the  peace  of  sode^. 

[8]  It  is  a  fact  of  which  courts  in  Oregon 
should  take  Judicial  notice  that  in  the  year 
1897,  and  for  some  time  thereafter,  great 
financial  depression  prevailed  in  the  Pacific 
Coast  states.  Persons  who  had  purchased 
real  pn^>erty  in  that  territory,  during  the 
earllOT  flush  times,  by  p^ing  a  part  of  the 
pnrchase  price  and  ^vlng  a  mortgage  to  ae- 
cnre  the  remainder,  found  it  impossibly  if 
th^  had  not  dlBposed  of  the  ^wnises  prior 
to  the  mcmetary  stagnation,  to  disdiarge 
their  Iceal  obUgaUons,  whereupon  the  fore- 
closure of  liens  became  inevitable.  As  Uwe 


was  no  money  then  easily  to  be  secured,  the 
creditor,  upon  a  sale  of  the  premises  pur- 
suant to  the  decree,  usually  became  the  pur- 
chaser for  almost  a  nominal  sum  and  far 
below  the  mortgage  debt)  thereby  obtaining  a 
recovery  over  upon  the  personal  obligation  of 
the  mortgagor  for  the  remainder,  thus  tak- 
ing all  the  property  the  debtor  tben  had  and 
Jeopardizing  his  prospects  of  ever  obtaining 
any  more  land.  In  order  to  prevent  a  rei>etl- 
tion  of  such  conduct  on  the  part  of  a  creditor, 
section  426,  L.  O.  L.,  waE(  enacted  and  made 
applicable  to  the  foreclosure  of  mortgages 
thereafter  executed.  That  such  a  statute 
was  intended  to  be  remedial  cannot  well  be 
diluted.  The  enactment  Is  in  the  nature  of 
an  appraisement  law,  fixing  an  upset  price 
upon  the  sale  of  real  property  under  a  decree 
of  foreclosure  e^ual  to  the  amount  of  the 
debt,  costs,  disbursements,  etc.,  thereby  per- 
mitting the  mortgagee  to  retain  the  sum  of 
mon^  which  he  had  received  on  account  of 
the  sale,  and  allowing  him  to  be  restored  to 
his  original  estate  In  the  premises. 

It  will  be  admitted  that  in  some  instances 
the  mortgagee  might  practically  be  at  the 
mercy  of  the  mortgagor.  Thus,  If  buildings 
upon  the  premises  were  burned,  the  land, 
particularly  a  dty  or  village  lot,  might  be 
inadequate  security.  Partial  indemnity,  how- 
ever, might  be  obtained  in  such  a  case  by 
stipulation,  whereby  the  mortgagee  could  keep 
the  structures  Insured  for  his  benefit  at  the 
expense  of  the  mortgagor,  the  premiums  to 
be  added  to  the  lien,  and  U  the  sum  givea 
for  the  insursnce  were  not  promptly  paid 
a  foreclosure  of  the  lien  might  be  decreed. 

In  case  of  the  purchase  In  this  state  of  tim- 
ber lands,  the  chief  value  of  which  depends 
upon  the  nmnber  and  quality  ot  sawbigs  that 
can  be  cut  and  removed  froni  the  'premises, 
tbe  purchaser  ot  such  real  [n:(iperi7>  tqr  glv^ 
ing  a  mortgage  thereof  to  secnre  a  part  of 
tbe  consideration,  might  Us  carelessiieaB 
suffer  a  fire  to  destroy  the  growth  upon  the 
land,  thereby  rendering  the  secnrity  practi- 
cally valueless,  and  tor  indemnity  in  such  a 
case  present  insurance  is  not  obtainable,  ma 
consequences  adverted  to  might  well  appeal 
to  the  lawmaking  poww,  Imt  tituy  cannot  be 
considered  by  a  court  ezcqit  pooaiblr  to  do- 
termlne  the  legUOatlTB  Intent  as  a  means  of 
construing  a  statute.  Similar  qocstloiu  are 
commented  upon  In  the  case  of  DomU  ▼. 
Moses,  18  Wash,  62  Pa&  888,  40  L.  R.  A. 
802,  where  It  was  hdd  ttiat  a  statute  of  Wash- 
ington providing: 

"Tliat  in  all  proceedings  for  the  foreclosara 
of  mortgages  hereafter  executed,  w  on  judg- 
ments rendered  upon  tbe  debt  thereby  secured, 
tbe  mortgagee  or  sMlgnee  shall  be  limited  to 
the  property  In^uded  In  tiie  moriiMe^ 

— was  vlolatlTtt  of  the  0<mstitntion  of  that 
states  on  the  coond  that  It  was  an  undw 
rrstnlnt  npoa  tbe  liberty  of  the  dtlsen  to 
contract  with  respect  to  bis  property  rights. 
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In  that  case  tlie  mortgage  contained  stipula- 
tions on  tbe  part  of  tbe  mortgagor  waiving 
all  benefits  under  the  provisions  of  the  en- 
actment The  lower  court  found  that  a  writ- 
ing to  that  effect  had  been  made,  but  that  the 
attempted  ogreenieDt  was  void;  tliat  there 
should  be  an  appraisement  of  the  land  as 
demanded  by  the  statute ;  and  that  the  prem- 
ises could  not  be  sold  for  less  than  80  per 
cent  of  such  estimated  value.  The  Supreme 
Court  determined,  however,  tiat  as  the  privi- 
lege undertaken  to  be  bestowed  by  the  stat- 
ute upon  a  mortgagor  was  personal,  in  which 
tbe  public  bad  no  Interest,  he  could  waive 
all  such  benefits.  The  general  conclusion 
thus  reached,  however,  Is  very  much  impair- 
ed by  the  dissenting  opinion  of  two  Justices 
of  the  court 

The  decision  of  the  majority  of  the  court 
in  that  case  Is  not  in  liarmony  with  the  ear]y 
rule  adopted  to  prevent  parties  from  avoid- 
ing beneflc^it  redemption  on  the  foreclosure 
of  a  mortgage,  in  speaking  of  which  au  au- 
thor observes: 

"No  sooner,  however,  was  tliis  equitable  prin- 
ciple established,  ttian  tbe  cupidity  of  creditors 
induced  them  to  attempt  its  evasion,  and  it  was 
a  bold  bat  necessary  decision  of  equity  that 
the  debtor  could  not,  even  by  the  most  solemn 
engagements  entered  into  at  tbe  time  of  the  loan, 
prednde  himielf  from  his  rigfat  to  redeem; 
for  in  every  other  instance  probably,  tbe  rule 
of  law,  modus  et  conventio  vincunt  legem,  is 
allowed  to  prevail.  In  truth  it  required  all 
the  firmness  and  wisdom  of  the  eminent  judges 
who  Bucccsaively  presided  in  the  courts  of  eq- 
uity, to  prevent  this  equitable  jurisdiction  being 
nullified  the  artifice  of  the  parties."  Coote, 
Mort.  *2i. 

In  Bradley  Engineering,  etc,  Co-  v.  Muszy, 
54  Wash.  227,  103  Pac.  37,  18  Ann.  Cas.  1072, 
it  was  held  that  a  decree  foreclosing  a  chat- 
tel mortgage  without  giving  a  deficiency  Judg- 
ment, as  required  by  the  Washington  statute, 
was  res  Judicata  as  to  the  plaintiffs'  right  of 
recovery,  and  it  could  not  afterwards  bring 
a  separate  action  for  the  deficiency,  but  its 
only  remedy  was  to  appeal  from  the  decree 
of  foreclosure  to  correct  the  omission  therein. 
In  Oregon,  though  the  statute  does  not  ex- 
pressly provide  for  the  giving  of  a  deficiency 
Judgment  upon  the  foreclosure  of  a  mortgage, 
the  practice  in  courts  of  equity  in  this  state, 
authorized  by  section  425,  L.  O.  L.,  has  been 
so  universal  to  that  effect  as  to  acquire  the 
force  of  a  direct  legislative  enactment  respect- 
ing procedure,  and,  this  being  so,  the  decision 
rendered  In  the  case  last  cited  is  controlling 
herein,  thereby  making  the  decree  given  In 
Wright  V.  Wimberly,  79  Or.  626,  156  Pac.  257, 
prohibitive  of  the  maintenance,  of  this  action. 

It  follows  from  the  conclusions  reached  in 
the  foregoing  opinion  that  the  decree  of  the 
circuit  court  should  be  affirmed. 

BBAN,  J.,  concnrB. 


BENNETT,  J.  (spedally  concurring).  The 
facts  in  this  case  have  already  been  folly 
stated  in  the  opinion  of  Chief  Justice  Mc> 
BRIDE  and  In  the  opinions  of  Justices  BUR- 
NETT and  HARRIS. 

I  concur  in  tbe  conelu^on  and  In  the  g«i- 
eral  reasoning  of  former  Justice  HOORE,  as 
adopted  In  the  opinion  of  the  CHIET  JUS* 
TICB. 

It  seems  to  me  that  section  426,  L.  O.  L., 
clearly  Intended  to  make  the  forecloBute  of 
the  pardiaae-money  mortgage  satls^  the 
debt,  withoi^  regard  to  the  amount  for  wUch 
the  property  was  sold,  and  that  It  was  Intoid- 
ed  to  prohibit  a  judgment  for  any  deflcloicy. 
either  In  the  foredosnre  proceeding  or  any 
other  proceeding. 

I  also  think  the  UUe  to  the  act,  by  which 
section  426  was  originally  enacted,  which  was 
"To  abolish  defldency  Judgments  upon  the 
foreclosure  of  mortgages  to  secure  the  unpaid 
balance  of  purchase  price  of  real  property," 
was  snffldently  broad  to  come  within  the  pro- 
visions of  section  SO,  art  4,  of  the  Or^oa 
Constitution. 

I  think  the  entire  satisfaction  ot  the  debt 
and  the  pnAlbltion  of  a  deficiency  judgment, 
either  lo  the  foreclosure  proceeding  or  In  ao 
action  at  law,  wis  "properly  connected," 
within  the  meaning  of  that  constitutional 
provision,  with  the  subject  indicated  la  the 
tiUe. 

It  is  urged  that  there  was  no  deficiency 
judgment  under  the  provisions  of  our  Code, 
prior  to  the  adoption  of  section  426,  supra, 
and  that  therefore  the  act  of  the  Le^slature 
abolishing  deficiency  Judgments  found  noth- 
ing to  abolish,  and  was  nugatory  and  mean- 
ingless. I  think  such  a  construction  of  a 
solemn  act  of  the  Legislature  should  not  be 
accepted,  unless  the  argument  therefor  Is 
very  cogent  and  compelling. 

It  is  reasoned  that  according  to  the  an- 
cient practice,  a  Judgment  for  the  deficiency 
was  a  separate  Judgment  entered  after  tbe 
return  of  the  execution  upon  the  mortgage 
foreclosure,  and  that  our  Judgment  under 
section  422,  It.  O.  L.,  prior  to  the  adoption  of 
section  426,  was  a  general  Judgment  against 
the  defendant  for  the  whole  amount  of  the 
debt  and  was  not  therefore  a  "defldwicy 
Judgment" 

It  is  argued  that  the  phrase  "deficiency 
Judgment"  should  be  defined  as  a  special 
judgment  for  a  fixed  amount  entered  after 
the  return  on  the  execution  sale,  after  fixing 
the  exact  amount  of  the  deficiency.  It  scans 
to  me  we  should  not  place  too  mndi  Inqwi^ 
tance  upon  a  mere  arbitrary  definition  of  the 
term.  The  practice,  as  to  personal  judgments 
for  the  deficiency  on  a  mortgage  foreclosure^ 
has  not  been  uniform  In  the  different  states 
for  a  great  many  yeua.  In  some  states  the 
old  practice  was  preserved  and  the  personal 
Judgments  were  not  entered  until  after  the 
mm^ged  property  had  twen  sold  and  the 
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Iffoceeds  affiled  vpoa  tttm  debt  In  oOkera, 
a  peraraial  lodcment  was  entered  for  the 
whole  Bom  In  ttie  first  Instance;  bat  execn* 
tion  against  tb»  d^mdant's  property  geneiv 
ally  could  not  be  issued  nntll  It  was  special- 
ly ordered  by  the  omrt ;  and  this  spedal  or- 
der would  oaij  be  made  upon  a  showing, 
after  the  sale  of  the  property  oorered  by  the 
mortgage.  In  still  others,  as  In  oar  own 
state,  a  personal  Judgment  for  the  whole  mm 
was  entered  at  the  time  of  the  adoption  of 
the  fore<dosure  decree;  but  execution  was 
suspended  ontll  the  mortgaged  property  was 
sold*  and  then  the  amount  recelTed  was  ap- 
plied \xpon  the  debt  and  execution  IsBoed  as 
a  matter  of  course  for  the  balance  remaining 
unpaid.  Jonea  on  Mortgages,  vol.  S,  |  1709 
(7th  Ed.). 

'  It  seems  to  me  ttiat  all  of  these  are  defi- 
ciency Judgments,  one  as  much  as  the  other, 
since  they  all  authorize  a  general  execution 
against  the  defendants,  for  the  deficiency  aft; 
er  the  mortgaged  property  had  been  sold  and 
the  mmey  ai^Ued,  and  for  that  alone. 

The  words  "deficiency  Judgment'  hare  not, 
as  far  as  I  hare  been  able  to  ascertain,  ever 
attained  the  dignity  of  a  dictionary  defini- 
tion. Ktither  do  they  seem  to  hare  beoi  Tery 
often  defined  by  the  coorts.  " 

In  Goldsmith  t.  Brown.  86  Barb.  T.) 
484,  492,  tJien  was  a  covenant  to  pay  the  de- 
ficiency after  a  fbredosure  and  sale;,  the 
court  saying: 

"ThU  word  'deficiency,'  as  used  in  thli  con- 
tract, baa  a  technical  meaning,  and  ngnifiea 
that  part  of  the  debt  or  sum  of  money  which 
the  mortgage  was  made  to  secure,  and  which  is 
not  realized  and  collected  from  the  subject 
mortgaged." 

In  Bailey  r.  Blodc.  104  Tex.  101,  103,  134 
&  W.  828,  82B,  the  Supreme  Court  of  Texas, 
after  tradng  an  ttie  different  changes  in  the 
practice  in  regard  to  judgments  for  a  defi- 
'dency,  proceeds: 

"To  all  of  these  practices  one  prominent 
requirement  Is  common,  and  that  is  tbat  tbe 
foredosnre  sale  Is  to  be  made,  proceeds 
applied,  and  1^  defi<deney  thos  mathematleaUy 
ascertained  before  any  prooeeding  against  the 
property  of  the  debtor  other  than  that  mort- 
gaged is  allowed.*' 

It  seems  to  me  tbat  a  "defldencr  Judg- 
ment** may  fairly  be  d^ned  as  any  Judg- 
ment for  the  defldency  after  the  sale  of  the 
mortgaged  property,  and  whidi  can  be  enfwc> 
ed  generally  against  the  property  of  Uke  de- 
fttidant,  after  the  receipts  of  the  mortgage 
foredoaore  hare  been  ai^Ued. 

And  It  sevns  to  me  that  any  such  Judg- 
ment would  be  equally  a  defldency  Judgment, 
whether  It  was  entered  before  or  after  the 
retam  of  execution,  and  whether  it  was  in 
form  a  goieral  Jndi^ent  for  the  whole  sum, 
to  be  redoced  by  the  application  of  the  pro- 
ceeds ftom  the'sale  under  the  mortgage,  or  a 


spedOc  Ja<temait  for  the  particular  amount 
left  unpaid,  entered  after  tbe  foredosnre 
sale. 

It  Is  true  that,  under  the  law  as  it  stood 
piior  to  the  adoption  of  section  426,  L.  O.  I^ 
section  422  of  the  Code  provided  that  in  ad- 
dition to  a  decree  of  foreclosure  the  court 
should,  in  case  of  a  promissory  note,  etc-, 
"decree  the  recovery  of  the  amount  of  such 
debt  against  such  perscm  or  persons,  aa  the 
case  may  t>e,  as  in  tbe  case  of  an  ordinary  d<^- 
cree  .for  the  recovery  of  money."  Iliat  la 
still  the  law  as  to  ordinary  foredosnres  other 
than  purchase  price  mortgages. 

But  that  section  must  be  construed  togeth- 
er with  section  425,  which  provides  that  an 
execution  issue  in  tbe  first  instance,  for  the 
sale  of  the  property  covered  by  the  mortgage, 
and  that,  whoa  the  property  covered  by  tbe 
mortgage  Is  not  suffldent  to  pay  the  entire 
debt,  "the  decree  may  be  enforced  by  execu- 
tion as  in  ordinary  cases." 

This  latter  section  Is,  of  course,  read  into 
all  personal  Judgmraits  on  the  foreclosure  of 
mortgages,  and,  when  the  two  sections  are 
construed  together,  we  have  a  Judgment  tn 
form  against  the  defendants  for  the  whole 
sum,  and  also  a  Judgment  or  decree  for  the 
sale  of  the  mortgaged  proper^;  but  the 
Judgment  against  the  defaidants  j>ersonally 
can  only  be  enforced  after  the  mortgaged 
property  has  been  sold,  and  then  only  for 
the  amount  of  the  defidency. 

To  my  mind,  this  is  Just  as  mncHx  a  defi- 
dency Judgment  as  If  the  word  "defldency" 
was  written  Into  the  decree,  and  that  decree 
was  entered  after  the  sale  of  the  property 
under  the  mortgage. 

We  think  this  is  what  has  always  been  un- 
derstood in  this  state  as  a  defldency  judg- 
ment, and  that  it  is  tbe  defldracy  j.udgment 
prohibited  by  section  426,  U  O.  L. 

This  view  seems  to  be  recognized  by  t^ia 
court  in  Stewart  v.  Templeton,  65  Or.  864, 
104  Pac.  978.  106  Pac;  640,  In  which  it  is 
said: 

**It  is  insisted,  however,  that,  whatever  view 
may  be  taken,  a  defidency  Judgment  cannot 
be  bad  against  the  defendant;  bu^  dnce  it 
is  not  disdosed  that  the  notes  ware  given  for 
the  purchase  price  of  the  property  mortgaged, 
we  foil  to  see  upon  what  grounds  this  conten- 
tion can  be  upheld." 

In  Myer  r.  Beal,  S  Or.  130,  the  court  says : 

"The  orarect  interpretatlfm  of  this  section  is 
that  when  there  is  a  covenant  for  the  payment 
of  a  certain  sum  in  tbe  mortgage  the  remedy 
shall  be  against  tbe  land,  and  at  tbe  same  time 
a  personal  Judgment  may  be  obtained  to  col- 
lect any  amount  which  may  remain  unpaid  ' 
after  the  proceeds  of  the  sale  of  tbe  mortgaged 
premises  have  been  applied  to  the  extinguish- 
xamt  of  the  Jndgnwit.*' 

It  la  true  that  undv  the  doctrine  announo 
ed  in  Page  t.  IPord,  66  Or.  460^  181  Pac  1013, 


Digitized  by 


Google 


74S 


184  PAOmO  REPORTER 


fOr. 


45  L.  S.  A.  (N.  S.)  247.  Ann.  Gai.  1916A,  104S. 
tbe  bolder  of  a  pnrdiase  price  note  may  sdll 
proceed  at  la,w  upon  His  note  and  disregard 
the  mortgage ;  but  in  doing  so  he  waives  bis 
mortgage  security,  and  I  do  not  tbink  that  a 
court  of  equity  would  or  ought  to  permit  him 
to  evade  the  statute  by  taking  a  personal 
Judgmoit  and  then  afterwards  proceed  In  a 
oonrt  of  equl^  to  foreclose  bis  mortgage. 

I  think  it  Is  a  mistake  to  assume  that  be 
would  receive  tbe  same  advantages  by  pro- 
ceeding at  law  on  tbe  note  as  he  would  by  a 
foreclosure  of  the  mortgage.  It  Is  true  that 
he  could  have  a  general  execuUon  on  his 
judgment  against  all  of  the  property  of  the 
defendant,  which  might  be  levied  upon  the 
mortgaged  property,  the  same  as  tbe  remain- 
der of  defendant's  property ;  but  we  may  as* 
Bume  that  the  very  purpose  of  taking  a  mort- 
gage Is  to  obviate  some  near  or  remote  dan- 
ger of  the  Insolvency  of  the  defendant.  If  it 
was  certain  that  the  debtor  was  solvent  and 
would  remain  solvent,  no  one  would  think  of 
taking  a  mortgage.  If  a  party  proceeds  on 
the  note  generally,  he  may,  when  he  gets  his 
Judgment  and  execution,  find  the  property 
attached  by  other  creditors ;  or  a  prior  Judg- 
ment  of  other  creditors  may  have  become  a 
Uoi  thereon ;  or  tbe  property  may  have  been 
transferred  or  mortgaged'  by  the  debtor;  or 
the  debtor  may  claim  It  as  a  homestead  ex- 
emption. 

In  nine  cases  out  of  ten,  and  probably  In 
nlnetr-nine  cases  out  of  a  hundred,  the  cred- 
itor would  rather  proceed  on  tbe  mortgage, 
even  If  It  extinguished  bis  debt  to  do  so,  than 
to  waive  bis  mortgage  and  commence  an  ac- 
tion at  Ia,w  upon  the  promissory  note.  It 
was  no  doubt  the  insolvent,  or  nearly  insol- 
vttit,  debtor  the  Legislature  was  particular- 
ly tiTlDg  to  protect,  and  not  the  one  who  had 
plenty  of  means  outside  of  the  mortgaged 
property.  It  might  be  of  but  little  advantage 
to  the  creditor  to  take  a  perstmal  Judgment 
over  and  above  his  mortgage  against  an  In- 
solvent or  nearly  Insolvent  debtor;  and  yet 
mdb  a  Judgment  might  be  a  millstone  hang- 
ing around  the  neck  of  sudi  a  debtor,  dis- 
couraging thrift  and  Industry,  and  leaving 
no  room  or  hope  for  future  prosperity. 

It  may  be  true  that,  if  tbe  mind  of  the 
L^slature  bad  been  directed  toward  posst- 
Ue  actions  at  law  against  a  pnn^se  price 
debitor  jxpm  tba  ivomlssory  note,  it  would 
have  prohibited  sudi  action  aim.  Tbe  fact 
Ibat  It  did  not  do  so,  and  did  not  complete  a 
perfect  sdieme  for  the  protection  at  tbe  debt* 
or  under  sadi  drcnmstancea,  ongbt  not  to 
take  away  such  relief  and  protection  as  has 
beoi  given  by  the  act 

Under  tbe  doctrine  at  Page  r.  Ford,  snpra, 
tbe  creditor  still  has  his  option  to  proceed  on 
tbe  mortgage'  to  foreclose  or  to  proceed  on 
the  pranlssory  note  at  law ;  but  the  Legi^la- 
ture  bad  a  perfect  right  to  say  that  he  could 
not  do  both. 


As  to  future  contracts  and  In  pursuance  of 
what  It  considers  a  correct  public  policy,  the 
Legislature  has  a  rl^t  to  prohibit  any  con- 
tracts which  may  be  Injurious  to  the  general 
public  good,  or  It  may  stop  with  rendering 
such  contracts  nnoiforceabte.  This  has  been 
too  often  held  to  be  any  longer  questioned. 
The  usury  law  prevents  the  omtract  of  the 
parties  for  a  greater  than  a  given  rate  of  In- 
terest. Again,  It  is  goierally  held  that  a  par^ 
ty  caimot  make  a  contract  in  advance  to 
waive  bis  rlf^t  of  redemption  or  his  privilege 
of  exemption.  Hundreds  of  other  illustra- 
tions could  be  cited,  but  these  are  awn^. 

I  think  tbe  statute  should  be  liberally  con- 
strued in  the  Intereet  of  tbe  purpose  Intended 
by  the  Legislature.  It  Is  true  that  arguments 
can  be  adduced  pro  and  con,  as  to  whether 
or  not  such  a  law  would  be  in  the  interest  of 
a  good  public  policy;  but  tbe  very  fact  that 
there  are  such  arguments  both  ways,  and  con- 
siderations to  be  weighed  on  each  side,  makes 
the  Question  pre-eminently  one  for  tbe  Legis- 
lature. And  it  having  declared  wbat  it  be- 
lieves to  be  public  policy,  in  regard  to  tbe 
matter,  we  must  accept  that  as  good  public 
policy  and  liberally  construe  the  law  for  the 
purpose  of  carrying  out  Us  Intentiaa. 

JOHNS,  J.,  ctmcura. 

HARRIS,  J.  (concurring).  L.  WUnberly 
and'  Cora  Wimberly  purchased  a  tract  of  land 
from  O.  0.  Jones.  They  paid  a  part  of  the 
purchase  price  and  gave  to  Jones  their  prom- 
issory note  for  the  balance,  and  they  secured 
'the  note  by  ^ecutlng  a  mortgage  on  the  land 
so  purchased  by  than.  The  note  was  dated 
January  28,  1910,  and  was  for  the  sum  of 
$3,000,  payable  on  or  before  ten  years  after 
date  with  interest  at  6  ptf  cent,  per  annum, 
payable  annually.  Xeltber  the  note  nor  tbe 
mortgage  made  rtference  to  the  fact  that 
either  pqier  represoited  a  part  of  tbe  pur- 
chase price  of  tbe  land.  Jones  aold  the  note 
and  mortgage  to  G.  H.  Garter,  who  In  turn 
transferred  tbe  Instruments  to  the  philntlff, 
A.  H.  Wrl^t  Tbe  makers  at  tbe  note  failed 
to  pay  the  Interest  whldi  became  due  oa  Jan- 
uary 28,  1914,  and  on  that  account  A.  H. 
Wrigbt  cmnmenced  a  suit  In  foreckunire  on 
Mardi  1,  1914,  making  U  Wimberly,  Cora 
Wlmborly,  and  others  parties  defoidant 
That  solt  In  foreclosure  terminated  on  No- 
vember 7, 181^  In  a  decree  which.  In  part.  Is 
as  follows: 

"It  is  ordered,  considered,  adjudged,  and  de- 
creed that  the  plaintlfl  have  and  recover  of  and 
from  the  defendants  Wimberly,  Oora  ^m- 
berly,  O.  G.  Jones,  Q.  H.  Carter,  and  each  of 
them,  the  full  com  of  ^JSUiJSO  with  biterest 
from  this  7th  day  of  November,  1914,  at  tbe 
rate  of  6  per  cent,  per  annum,  and  the  further 
sum  of  ^00  attorney's  fees,  and  plaintiff's 
casta  and  disbursements  herein  taxed  at  $31 ; 
but  that  no  deficiency  judgment  be  entered 
against  defendants  L.  Wlmberjy  or  Cora  Wim- 
berly." 


Digitized  by 


Google 


Or.)  WRIGHT  T. 

(114 

On  DeeoDber  1«  1914,  a  writ  of  executlOD 
W8B  Issued  on  the  decree  otHDiunding  the 
sheriff  to  sell  tbe  mortgaged  real  pn^ierty  to 
satisfy  the  amount  spedfled  In  tike  decree. 
The  property  was  sold  by  thtf  sheriff  In  obe> 
dlence  to  the  writ,  and  the  sam  of  $2^(00 
was  realized  at  the  sale.  Tbe  costs  and  dls* 
bnrsements  of  tbe  snlt  and  the  attorney's 
fees  were  paid  out  of  the  proceeds  of  the  sale, 
and  the  remainder  was,  applied  on  tbe 
amount  due  on  tbe  decree.  Afterwards  on 
June  23,  1916.  A.  H.  Wright  Wgan  this  ~a(s 
tlon  against  L.  Wimberly  and  Cora  Wlmberly 
and  demanded  judgment  against  them  for  th« 
sum  of  $3,000,  with  Interest  from  January 
28,  1913,  less  the  snm  of  $1,909,  which  bad 
been  applied  on  the  debt  out  of  the  proceeds 
derived  from  tbe  sale  of  the  mortgaged 
premises.  The  f&cts  heretofore  detailed,  as 
well  as  other  facts,  were  narrated  In  the  com- 
plaint. 

I  concur  in  the  conclusion  that  the  Judg- 
ment appealed  from  should  bo  affirmed,  but 
my  conclusion  Is  based  upon  reasons  which 
are  radically  different  from  those  gtren  In 
the  opinion  approved  by  a  majority  of  the 
court  We  should  remind  ourselves  at  the 
very  outset  of  the  discussion  that  section  426, 
Ij.  O.  Jj.,  must  be  viewed  In  tbe  light  of  the  de- 
cision which  was  rendered  In  Page  v.  Ford, 
«5  Or.  450,  131  Paa  1013,  45  U  H.  A.  (N.  S.) 
247.  35  Ann.  Cas.  1048;  for  It  was  there  held 
that  In  despite  of  section  426,  It.  O.  L.,  the 
holder  of  a  purchase-inoney  note  and  mort- 
gage can,  If  he  wishes,  Ignore  the  mortgage, 
commwce  an  acUon  at  law  on  the  note,  ob- 
tain a  judgment  against  the  maker  for  the 
amount  due  on  the  note,  and  then  by  execn* 
Hon  levy  upon  and  sell  any  of  the  available 
pK^rty  of  the  judgment  debtor.  In  othes 
words,  under  the  ruling  made  In  Page  t. 
Ford,  an  action  of  la,w  on  the  purchase-mon- 
ey note  can  be  prosecuted  to  a  final  Judg- 
ment and  full  and  complete  i^ayment  of  the 
judgment  can  be  enforced  precisely  as  any 
<»ther  money  judgment  can  be  enforced ;  for 
vnder  tbe  doctrine  ci  that  precedent  section 
^6,  L.  O.  does  not  place  any  limitation 
Yrtiaterer  upon  the  judgment  creditor,  but  np- 
on  the  emtmry  he  can  compel  full  payment 
of  the  debt  by  levlng  upon  both  the  mortgag- 
ed property  and  any  other  property  which  the 
Judgment  dditw  may  own  exactly  as  in  the 
case  of  an  ordinary  Jndgmoit  The  rollng  In 
Page  T.  Ford  permits  full  paymcmt  by  com- 
pulsory process  If  tbe  holder  of  ttie  purchase' 
money  note  ignores  the  mortgage  and  sues  on 
the  note.  The  defendants  argue  that,  U  the 
hoUler  of  the  note  and  mortgage  decUhee  to 
ignore  the  mortgage  and  If  he  prosecntes  a 
foreclosure  suit,  he  Is  in  that  event  limited 
to  the  mortgaged  property  and  cannot  compel 
the  payment  of  any  deficiency  remaining  aft- 
er the  sale  of  the  mortgaged  property,  either 
in  the  foreclosure  suit  or  In  any  other  pro- 
ceeding. 
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Section  426,  L.  O.  Ij.*  was  enacted  In  1903. 
Tbe  statute  Is  entitled  an  act  *to  abolish  de-. 
fldency  judgmmts  upon  the  foreclosure  of 
mortgages  to  secure  tb»  unpaid  balance  on  tbe 
purduse  price  of  real  property."  Laws  1903, 
p.  252. 

This  stiitute  wni  first  be  ctmsldered  in  the 
light  of  the  words  foimd  In  It  and  of  the  Ian-, 
guage  employed  In  certain  sections  of  the 
Code  which  were  In  force  when  the  act  of  1003 
was  adopted.  The  qneetion  of  the  hitentlon 
of  the  Legislature  will  be  discussed  later. 

Every  section  of  the  Code,  except  section 
426,  to  which  we  shall  direct  attention,  wan 
adopted  as  a  part  of  the  CivU  Code  In  1862; 
and  it  will  be  seen  from  an  examination  of 
tbe  Code  that  at  no  time  since  1862  has  there 
been  a  statute  permitting  a  deficiency  judg- 
ment  Section  422,  L.  O.  L.,  reads  as  follows: 

"A  lien  upon  real  or  personal  property,  other 
than  that  of  a  judgment  or  decree,  whether  cre- 
ated by  mortgage  or  otherwise,  shall  be  fore- 
closed, and  the  proi>erty  adjudiged  to  be  sold 
to  satisfy  the  debt  seenred  thereby  by  a  suit 
Tn  sach  salt.  In  addition  to  tbe  deeree  of  fore- 
dosore  and  sale,  If  It  appear  that  a  promlsMry 
note  or  other  personal  ot^gadon  for  the  pay- 
ment of  the  debt  has  been  given  by  the  mort- 
gagor or  other  lien  debtor,  or  by  any  other  person 
as  principal  or  otherwise,  the  court  shall  also 
decree  a  recovery  of  the  amount  of  such  debt 
against  such  person  or  persons,  as  the  case  may 
be.  B8  In  the  case  of  an  ordinary  decree  for 
tbe  recovery  of  rooney." 

By  the  opress  terms  ot  section  4S2,  Ix  U. 
Jj^  a  suit  <m  a  note  and  mortgage  results  In 
a  decree:  0)  Foredoslng  the  Hen  ct  the  mort- 
gage and  directing  a  sale  of  the  mortgaged 
property  "to  satisfy  the  debt  seenred  there- 
by;" and  (2)  adjudging  "a  recovery  of  the 
amount  of  snch  debt  against"  the  d^tor, 
whether  audi  debtw  be  the  mortgagor  or  any 
other  person.  In  brlei;  the  statute  plainly  di- 
rects tbe  court  to  decrae  a  toredoaore  of  tbe 
lien,  and  also  commands  that  "the  court  shall" 
enter  a  powKial  decree  against  the  dditor 
for  the  amount  of  tin  debt  The  decree 
against  the  debtor  Is  not  a  part  of  the  debt, 
but  It  must  be  fbr  the  whole  amount  of  the 
Indebtedness,  and  It  must  be  "as  in  the  case 
of  an  ordinary  decree  for  the  recovery  of  mon- 
ey." We  now  turn  to  sections  196  and  413, 
L.  O.  Ia,  for  the  purpose  of  acquainting  our- 
selves with  "an  ordinary  decree  for  the  recov- 
ery of  mon^."  Section  19^  L.  O.  L.^  directs 
that  all  judgments  shall  be  entered  by  the 
tHerk  In  the  journal  "and  shall  specify  clearly 
tbe  amount  to  be  reoovered."  Section  413,  L. 
O.  mates  aeetlon  196,  L.  O.  L.,  applicable 
to  suits  in  equity.  By  force  ot.  the  plain  terms 
of  section  196,  L.  O.  L.,  an  ordinary  deoree 
for  the  recover?  of  money  would  specify  tbe 
amount  to  be  recovered;  and  since  under  the 
provisions  of  section  422,  L.  O.  L.,  tbe  amount 
to  be  recovered  Is  the  whole  amount  of  the 
debt,  it  necessarily  and  inevitably  follows 
that  the  amount  to  be  aiedfled  in  the  decree 
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Is  tbe  fall  amonnt  due  on  tbe  note,  nils  per- 
aonal  decree  Is  a  full  and  complete  decree 
tor  the  amount  of  the  d^.  The  note  Is 
merged  in  the  personal  decree,  and  the  latter 
becomes  a  bar  to  another  suit  or  actitm.  28 
Gyc.  1110. 

We  turn  to  section  4SSt  L.  O.  L.,  and  there 
read: 

"When  a  decree  of  foreclosure  and  sale  Is 
siTen,  an  execution  may  issue  thereon  aialnat 
the  property  adjudged  to  be  sold ;"  and  "when 
the  decree  la  also  against  the  defendants  or 
any  one  of  them  in  pereoo,  and  the  proceeds  of 
the  sale  of  the  proper^  upon  which  the  lien 
is  foreclosed  Is  not  sufSdent  to  satisfy  the  de- 
cree aa  to  the  som  remaining  unsatisfied,  the 
decree  may  be  enforced  bj  ezecntion  as  In  or- 
dinary  cases." 

It  will  be  obeerved  that  tn  all  cases  of  fore- 
closure an  execution  is  issued  agalost  the 
property  adjudged  to  be  sold,  and,  if  tbe  pro- 
ceeds of  tbe  Bale  are  not  sufficient  to  pay 
"tbe  decree"  which  has  already  been  entered 
against  tbe  person,  then  that  same  decree  may 
be  enforced  "by  execution  as  in  ordinary 
cases."  We  next  Inquire  bow  decrees  in  ordi- 
rary  cases  are  enforced  by  execution. 

By  the  terms  of  section  415.  L.  O.  L.,  the 
proTlsions  of  sections  213  to  220.  L.  O.  Ia.  in- 
elusive,  and  sections  227  to  258,  L.  O.  L.,  in- 
doslTe,  "apply  to  the  enforcement  of  decree' 
80  fitr  as  the  natoie  of  the  decree  may  leqnlre 
or  admit  of  It" 

Title  III  of  the  Code  Includes  sections  213 
to  203,  L.  O.  L.,  Inclusive,  and  relates  "tbe 
raiforcement  of  Judgments  In  civil  actions" 
by  making  ample  provision  for  executions, 
levy  and  sale  under  execution,  and  redemp- 
tion. Section  213,  L.  O.  L.,  declares  that— 

"The  party  In  whose  favor  a  judgment  is  giv- 
en, which  requires  the  payment  of  money, 
*  *  *  may  at  any  time  after  the  entry  there- 
of have  a  writ  oi  exeention  Issued  for  its  en- 
forcement.'' 

There  are  three  kinds  of  executions,  one 
of  whidi  Is  against  the  property  of  tbe  Judg- 
ment debtor.  Section  214,  L.  O.  K  "The  writ 
of  execution  shall  be  issiied  by  the  <derk  and 
directed  to  the  sheriff,"  and  "it  shall  require 
the  shertif  to  satisfy  the  Judgmmt,  with  in- 
terestt  out  of*  Qie  property  of  the  Judgment 
debtor.  Section  216,  U  O.  Lw  The  writ  of  ex- 
ecntion  shall  be  returnable,  within  00  days, 
after  its  receipt  by  the  sheiiff,  "to  the  clerk's 
office  from  whence  it  Issued.**  Tbe  writ  Is  ex- 
ecuted by  the  sheriff  who  "shall  levy  <m  tbe 
I^operty  of  the  Judgment  debtor  snffleiat  to 
satisfy  the  Judgment,"  and  when  property 
has  been  sold  "he  shall  pay  the  proceeds  there- 
of or  BUffltdent  to  satisfy  the  Judgment,  to 
the  clerk  by  the  day  which  the  writ  is  re- 
turnable." Section  288,  aubds.  8  and  6.  The 
notice  of  sale,  and  the  tbne,  place,  and  man- 
ner of  sale,  are  all  regulated  by  statote.  Beo> 
tions  237  and  288,  Ii.  O.  Tj.  When  real  prop- 


erty is  sold,  the  sale  la  subject  to  oonflrma- 
tkm  by  the  court,  bnt  the  Judgment  creditor 
"shall  be  CDtltled"  to  an  order  of  comflrma- 
tlon  nnleas  objections  are  filed;  and  even 
though  objections  are  filed  and  sustained  the 
court  "shall  *  *  *  direct  that  the  proper- 
ty be  resold.  In  wliole  or  in  part,  as  the  case 
may  be,  as  ypon  an  execution  received  of  that 
date."  The  sheriff  pays  tbe  proceeds  of  sale 
to  the  <derk,  and  he  In  turn  "shall  then  amply 
tbe  same"  on  the  Judgment..  Section  241,  L. 

o.  x. 

When  a  decree  Is  glvm  in  a  snit,  unless 
otherwise  ordwed  Iqr  the  court.  It  shall  be 
entered  by  the  dak  within  the  day  It  Is  g^ven. 
Section  413,  L.  O.  L.  It  Is  provided  In  sec- 
ll<m  206,  UO.Ij^  that,  immediately  after  the 
entry  of  a  Judgmmt  in  any  action,  the  derk. 
shall  docket  the  same  in  the  Jndgmoit  dodL- 
et;  and  from  the  date  of  dodcetlag  a  Judg- 
ment it  shall  'be  a  lien  upon  all  tbe  real  prop- 
erty of  tbe  defendant  within  tbe  county  where 
the  Judgment  Is  docketed  during  the  time  an 
execution  may  issue  tbereon.  -  The  provisions 
of  section  205  are  made  applicable  to  salts 
by  the  express  terms  of  section  413,  I*  O.  L. 

It  must  be  remembered  tliat  the  purpose 
of  the  act  of  1903  (section  420,  L.  O.  U),  as 
declared  in  its  title,  is  to  abolish  defidaicy 
Judgments;  and,  hence,  if  the  procedure  es- 
tablished by  our  Code  neither  provided  for 
nor  contemplated  a  defldency  Judgment,  then 
the  act  of  1903  accomplished  nothing.  The 
words  "deficiency  judgment"  have  a  well-un- 
derstood meaning  when  used  In  connection 
with  mortgage  foreclosures,  for  their  genesis 
is  not  shrouded  in  doubt;  and  consequently 
when  the  legislature  spoke  of  "defldency 
judgments"  we  bave  a  right  to  assume  that 
the  words  are  to  be  accorded  their  generally 
accepted  meaning.  In  one  of  its  earliest 
forms  a  mortgage  was  made  upon  definite 
terms  of  forfeiture;  and  if  the  covenants 
were  not  strictly  kept  tbe  title  passed  abso- 
lutely to  tbe  creditor,  for  the  conunon  law 
offered  no  redress  whatever  to  the  debtor. 
The  severify  of  the  common-law  rule  was 
alleviated  upon  the  appearance  of  coarts  of 
equity,  and  in  course  of  time  the  common- law 
courts  waived  their  former  exduslve  Juris- 
diction, and  courts  of  equlfy  assumed  com- 
plete Jurisdiction  over  mortga^;  the  "eq- 
uity of  redonptlon"  finally  became  a  definite 
right  in  every  mortgagor;  and  no  mortgage 
conld  l>e  enforced  without  a  decree  of  tbe 
chancellor.  1  Wiltsle  on  Uortgage  Foreclo- 
sure HBA  Ed.)  I  2.  A  suit  for  tlK  foreclosnre 
of  a  mortgage  was  In  the  nature  of  a  proceed- 
ing tn  rem.  1  Wiltsle  on  Mortgage  Foredo- 
sore  (8d  Ed.)  i  8 ;  8  Jones  on  Mortgages  (7th 
Ed.)  1 1711.  Its  sole  pnrpoae  ma  to  enforce  a 
charge  on  property,  and  the  remedy  was  and 
la  purely  equitable.  1  Pom.  Bq.  Jur.  (3d  Sd.) 
}  171;  4  Pom.  Eq.  Jur.  (8d  Ed.)  f  1418.  In- 
deed,  thoe  was  a  time  In  the  history  of  tbe 
law  of  mortgages  whoi  the  sde  remedy  avail- 
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able  to  a  mortgagee  waa  a  proceeding  in  rem 
against  tbe  land;  bnt^  wltb  the  development 
of  the  law  of  mortgages  and  the  establlsbment 
of  Qie  principle  tbat  a  mcntgage  was  only  a 
security,  bonds  and  notes  came  Into  nse  In 
connectioQ  with  mortgages,  or  sometimes,  in- 
stead of  using  ^  bond,  a  covenant  to  pay  the 
debt  was  Incorporated  tn  tb«  mortgage  (1 
Wlltaie  on  Uortguge  Foreclosure  [3d  Ed.] 
H  215,  219 ;  and  hence  the  use  of  bonds  and 
notes  and  corenants  introduced  a  perstmal 
obligation  into  Oie  transaction. 

From  the  time  when  equity  Juriaprudenoe 
was  first  establisbed  courts  of  equity  avowed 
and  vsnally  exercised  the  rigbt  to  terminate 
litigation  by  setUlng  the  whole  controversy 
and  awarding  full  and  final  relief  to  the  liti- 
gants; and  hence  one  might  reasonably  expect 
to  find  courts  of  equity  exemidifying  the  fun- 
damental conception  of  equit7  Jurisprudence 
by  awarding  a  Judgment  on  the  personal  ob- 
ligation and  decreeing  a  foredtwure  of  the 
mortgage  in  a  single  proceedbtg.  A  snlt  to 
foreclose  a  realty  mortgage  however,  fur- 
nished an  exception  to  this  general  rule,  for 
it  was  held  that  the  Jivlsdictlon  of  a  court 
of  equity  was  confined  to  the  mortgage  itself, 
and  the  litigant  was  therefore  relegated  to  a 
law  court  for  the  enforcement  of  his  legal 
right  arising  out  of  the  note  or  bond  or  cove- 
nant. The  suit  on  the  mortgage  was  a  pro- 
ceeding In  ran  while  the  action  on  the  note 
or  bond  or  oov^ant  was  in  pwsonam.  The 
equity  of  redemption,  the  Interest  of  the  mort- 
gagor in  the  land,  was  equitable  In  Its  natur? 
and  foreclosable  only  In  a  court  of  equity ;  but 
the  obligation  of  the  mortgagor  to  pay  the  debt 
was  purely  1^1  and  cognizable  only  in  a  court 
of  law.  The  mortgagee  coald  exhaust  hla 
right  on  the  mortgage  and  If,  after  applying 
on  the  debt  the  mortgaged  property  or  the 
proceeds  derived  team  a  sale  of  the  mortgaged 
property,  a  deficiency  existed,  the  mortgagee 
could  commence  and  prosecute  an  action  In 
personam  in  a  law  court  for  the  deficiency ; 
and  hence  when  we  speak  of  a  defldency  Judg- 
ment we  mean  a  Judgment  for  whatever  of 
the  debt  rerdalns  unpaid  after  applying  the 
proceeds  of  the  mortgaged  property.  The  ut- 
most power  exercisable  by  a  court  of  eqnlty 
was,  not  to  r«ider  a  personal  Judgmait,  but 
to  ascertain  the  amount  of  the  Indebtedness 
and  decree  a  sale  of  the  mortgaged  property. 
In  order,  therefore,  to  enlarge  the  Jurisdic- 
tion of  courts  of  equity  and  to  oiable  them  to 
settle  the  legal  as  well  as  the  equitable  rights 
of  the  parties  In  a  single  proceeding  In  con- 
formity with  a  fundamental  principle  of  eq- 
uity Jurisprudence,  statutes  have  been  enacted 
conferring  upon  courts  of  equity  power  to 
award  Judgments  for  any  deficiency  remain- 
ing after  a  sale  of  the  mortgaged  realty;  and 
this  power  of  a  court  of  equity  to  render  a 
deficiency  Judgment  does  not  exist  in  the  ab- 
sence of  statutory  authority.  Noonan  v.  Lee, 
2  Black.  499,  609,  17  L.  Bd.  278;  Orchard 
T.  Hughes,    Wall.  73,  77, 17  L.  Ed.  660;  Jan- 


uary V.  January,  7  T.  B.  Mon.  (Ky.)  542,  18 
Am.  Dec.  2Ur  Cobb  v.  Duke,  36  Miss.  60,  72 
Am.  Dec.  167;  Frank  v.  Davis,  136  N.  Y.  275. 
31  N.  El  UOO,  17  L.  R.  a.  306;  Anderson  v. 
Pllgram,  30  S.  C.  499,  9  S.  E.  587,  4  U  R.  X. 
205, 14  Am.  St  Sep.  917 ;  2  WUtsle  on  Mort- 
gage Foreclosure  <3d  Ed.)  H  733,  737.  It  must 
not  be  understood  that  the  mortgagee  was* 
obliged  to  .resort  to  bis  remedy  on  the  mort- 
gage before  commeicing  an  actltm  on  the  note 
or  bond;  for  the  mortgagee  could  if  be  wished, 
pursue  both  remedies  ctmcurrently.  CoU^  v. 
Mcaintock,  68  N.  H.  176,  40  Atl.  397,  73  Am. 
St.  Rep.  007;  1  Wlltsie  on  Mortgage  Foreclo- 
sure (3d  Ed.)  i  U;  10  B.  a  li.  012. 

statutes  iffovidlng  for  deficiency  Judgments 
are  by  no  means  unifbnn  in  their  provlsifflu, 
but  the  general  result  Is  tbat  In  a  laoceeding 
to  foreclose  a  mortgage  a  Judgment  against 
the  mortgagor  may  be  rendered  for  any  resi- 
due of  the  debt  ronalnlng  unsatisfied  after 
applying  the  proceeds  derived  from  the  sale 
of  the  mortgaged  property.  Usnally,  a  Judg* 
ment  for  a  deflcleocy  18  allowed  only  after  a 
sale  has  been  cmnpleted  and  the  exact  amount 
of  the  deficloicy  ascertained.  8  Jcmes  on. 
Mortgages  (Ttfa  Ed.)  |  1709a;  Grisman  v. 
Lantennan,  149  Oal.  647,  87  Pac.  89, 117  Am. 
St  Rep.  167,  171;  Farmele  v.  Schroeder,  61 
Neh.  6B3.  85  N.  W.  062,  87  Am.  St  Rep.  466. 
The  territorial  Code  whldi  became  effective 
m  Ifey  1, 1854,  .contained  a  section  providing 
for  a  pure  d^dency  Judgment;  and  this  see- 
tton  of  the  territorial  Code  continued  to  be 
the  law  of  this  Jurisdiction  until  the  adoption 
of  the  Civil  Code  In  1862.  State  Constitution, 
art  18,  1 7.  The  toritorlal  Code  Is  found  In 
the  Iaws  of  1863  and  a  reprint  appears  tat  the 
Laws  of  1866.  Ttta  section  governing  mort- 
gage foreclosures  reads  as  follows: 

"When  a  bill  shall  be  filed  for  the  foreclosure 
or  satisfaction  of  a  mortgage,  the  court  shall 
have  power  not  only  to  decree  and  compel  the 
delivery  of  the  possesuoh  of  the  premises  to  the 
purchaser  thereof,  but  on  the  coming  In  of  the 
report  of  sale,  the  court  shall  have  power  to 
decree  and  direct  the  payment  by  the  mortgagor 
of  any  balance  of  the  mortgage  debt  tbat  may 
remain  unsatisfied  after  a  sale  of  the  premises, 
in  the  cases  in  which  such  balance  is  recoverable 
at  law;  and  for  that  purpose,  may  issue  the 
necessary  executions,  as  in  other  cases,  against 
other  property  of  the  mortgagor."  Lews  1863, 
p.  Ifil,  i  67;  Laws  1854t^  p.  203,  I  67. 

What  constnilng  sectlan  422,  Lb  O.  we 
must  remember  that  the  territorial  Code  pro* 
vlded  tot  a  genuine  deflciencr  Judgment  and 
hence  we  are  entitled  to  presume  that  section 
422,  U  O.  L..  was  adopted  by  the  Legislature 
with  knowl^  of  the  prior  statute  and  for  the 
purpose  of  effecting  whatever  changes  may 
have  been  wrought  by  section  422,  L.  O.  L. 
(36  Cyc.  1146) ;  and,  moreover,  this  presump- 
tion Is  roidered  especially  emphatic  when  we 
are  reminded  that  the  sections  of  the  territo- 
rial Code  which  provided  for  the  procedure 
in  actiims  at  law  and  suits  In  equity'  were 
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prepared  by  James  K.  Kelly,  who  was  one  of 
the  three  commissioners  selected  to  prepare 
the  territorial  Code  and  was  also  one  of  the 
three  commtssloners  who  framed  the  CIyU 
Code  of  1862.  4  Or^on  Historical  Society 
Quarterly.  185. 

It  must  be  understood,  throughout  the  dis- 
'cussion,  that  no  attempt  is  here  made  to  de- 
cide whether  or  not  a  mortgagee  can  foreclose 
a  mortgage  by  a  pure  proceeding  In  rem,  with- 
out asking  for  a  personal  decree  for  the 
amount  of  the  debt.  See  Eubauks  t.  Lever- 
idge,  4  Sawy.  274,  278,  Fed.  Gas.  No.  4544.  In 
some  Jurisdictions  the  statute  provides  that  a 
personal  Judgment  may  be  rendered  condition- 
ally at  the  time  of  decreeing  a  foreclosure  or 
absolutely  aifter  the  sale  and  ascertainment  of 
the  balance  due.  Springer  r.  Law,  186  111. 
642, 07  N.  B.  435,  76  Am.  St  Bep.  ST.  In  some 
States  the  plaintiff  Is  not  entitled  to  an  exe- 
cution for  a  deficiency  unless  be  obtalm  per- 
mission of  the  court  after  having  applied  to 
the  oourt  for  permlasioo  npon  notice  to  the 
d^ndant  8  Jones  on  Mortgages  (Tth  Ed.) 
f  1709a. 

Generally,  ft  Judgment  for  a  dtfUdouv  can- 
not be  do(jketed  nntU  aftw  tt»  ascertainment 
of  the  amount  of  the  deficiency,  and  usually  a 
personal  decree  tm  a  tefldenor  doea  not  hare 
the  force  and  tttwA  of  a  Judgmoit  at  law  hnd 
bttcrane  a  lien  upon  the  teal  property  of  the 
debtor  onto  the  excess  of  the  debt  over  the 
proceeds  derived  fnnn  a  sale  of  the  mortgaged 
realty  has  been  ascertained  and  a  eabseqnent 
Judgment  docketed.  2  Wlltaie  on  Mortgage 
Foredosure  CSd  Bd.)  H  754  and  "VSB;  8  Jones 
on  Mortgages  (7th  Bd.)  1 1720. 

Tbe  manifest  purpose  of  sectloa  432,  I*  O. 
Ia,  was  to  simplify  the  procedure  1^  permit- 
ting a  recovery  on  the  debt  and  a  fweclosnre 
oC  the  mortgage  In  a  single  proceeding  in 
which  could  be  rendered  a  single  decree  cover- 
ing both  the  note  and  mortgage.  We  should 
view  section  422  with  reference  to  the  statute 
whif^  was  in  force  prior  to  18^;  and  it  must 
be  remembered  that  sndt  prior  statute  provid- 
ed for  pure  deficiency  Judgments,  and  that 
section  422,  h.  O.  h.,  chan^  the  procedure 
by  elimlnatfaig  deficiency  Judgments.  The 
territorial  Code  permitted  deficiency  judg- 
ments, but  the  Civil  Oode  abolished  th«n  by 
iwovlding  for  a  complete  and  nnoondltitmal 
Judgment;  and  therefore  when  in  1008  the 
Legislature  enacted  what  has  since  been  codi- 
fied as  section  426,  Ii.  O.  Lu,  it  did  nothing 
more  than  to  declare  that  tiie  holder  of  a  puis 
chase  price  note  and  mortgage  could  not  have 
what  the  L^lslature  had  already  said  be 
could  not  have,  because  provision  had  beeir 
made  for  an  absolote,  full,  and  con^lete 
Judgment,  rather  than  a  deficiency  Judg- 
ment. Sectloa  426,  L.  L.  was  ft-amed 
on  tbe  assumption  that  a  deficient  Judg- 
ment oDUld  be  obtained,  but  that  assump- 
tion was  unwarranted.  There  was  no  such 
thing  as  a  deficiency  Judgment  in  ^is  Juris- 
diction.   To  say  that  section  42%  L.  O.  L., 


abolishes  deficiency  Judgments,  is  to  say  that 
it  abolishes  what  had  already  been  abolished ; 
but  to  say  that  a  holder  of  a  pnrclmse  price 
note  and  mortgage  cannot  have  a  decree  for 
the  recovery  gf  money  as  provided  for  by  sec- 
tion 422,  L.  O.  L.,  or' that  he  cannot  have  an 
execution  for  the  enforcement  of  that  decree 
OS  pei-mittcd  by  sections  213  and  425,  L.  O.  L^, 
is,  in  the  opinion  of  the  writer,  to  legislate 
Judicially  by  saying  thdt  section  426  contains 
language  not  found  there.  Section  426  does 
not  say  tliat  a  personal  decree  shall  not  be 
entered,  and  It  does  not  say  that  an  executloa 
shall  not  Issue  on  the  personal  decree.  It  nec- 
essarily and  Inevitably  follows  that  a  per- 
sonal decree  shall  be  entered  in  obedience  to 
the  express  command  of  section  422,  L.  O.  L., 
and  that  an  execution  must  be  issued  when- 
ever called  for  by  the  Judgment  creditor  under 
the  provisions  of  sections  213  and  ^S,  L.  O.  L. 

Inasmudi  as  the  power  of  ft  court  of  equity 
to  render  a  personal  decree  for  money  in  a 
foreclosure  proceeding  is,  stmtutory,  we  must 
look  to  our  own  statutes,  not  only  for  the 
manner  In  which  the  power  shall  be  exercised, 
but  also  for  the  results  which  flow  from  its 
exercise.  If  we  apdn  turn  to  t3ie  provisions 
of  our  Code,. It  will  be  seen  that  a  personal 
decree  rmdered  in  the  foreclosure  ct  a  real 
estate  mortgage  Is  in  every  partlcnlar  exactly 
like  any  other  persimal  decree  In  a  suit  or 
Judgment  in  an  aettcm  and  is  accompanied 
with  all  the  tnddenls  which  attmd  any  <^her 
decree  or  Judgment  fbr  money,  with  the  sln^e 
exception  that  the  mortgaged  land  must  be 
sold  before  an  execution  can  be  Issued  against 
other  property  owned  by  the  debtor.  Whm. 
the  decr^  of  foreclosure  is  rendered,  the  court 
"shall"  award  a  pnsonal  decree  for  the  whole 
amount  of  .  the  debt  This  is  the  one  and  only 
personal  decree  which  the  court  Is  allowed  to 
mak&  The  deA  must  ent^  thia  decree  in  thd 
Journal  Just  as  he  must  enter  any  other  per- 
sonal decree;  he  must  docket  this  personal 
decree  the  same  as  be  dockets  any  other  per- 
sonal decree;  and  when  docketed  this  decree 
is  a  lien  on  all  fbe  real  property  owned  by  tb» 
debtor  within  the  county.  It  is  true  that  the 
law  requires  that  tbe  mortgaged  pn^iertr 
shall  be  sold  first  but  tt  is  also  true  that  the 
proceeds  of  sale  are  then  applied  on  the  pei> 
sonal  decree  irtilch  has  been  rendered  for  tbe 
whole  amount  of  tbe  debt;  and.  If  the  amount 
of  the  personal  decree  exceeds  the  amount 
of  the  proceeds  of  the  sale,  the  creditor  Is  w.* 
titled  to  enforce  paymoit  ot  "the  decree  1^  ez- 
ecati(m  as  in  ordinary  eases";  and  tbe  issu- 
ance of  this  writ  of  execution  is  not  a  Judi- 
cial function,  but  It  is  a  purely  ministerial 
act  Tbe  law  and  not  the  court  determines 
the  kind  ot  execution  to  be  Issued.  licave  of 
the  court  is  not  necessary,  but  the  wilt  of 
execution,  prescribed  by  tiie  law,  must  be 
Issued  when  tbe  creditor  requeeta  it  Banning 
V.  Ray,  47  Or.  119,  82  Pac  708,  114  Am.  St 
Rep.  908 ;  In  re  Barker,  83  Or.  702,  710.  161 
Pac.  382;  l4ine  v.  BaU,  83  Or.  404,  428,  IQO 
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Pac.  144,  163  Pac.  97S.  It  mnst  be  borne  In 
mind,  too,  that— 

"The  proceedings  sanctioiied  by  statute  with 
reference  to  the  confirmation  of  the  sale  relate 
to  the  title  of  the  property  and  cannot  be  con- 
founded with  those  agencies  that  work  an  ex- 
tinguiahmoit  of  the  judgment."  Vaughaa  v. 
Canby  Canal  Co^  68  Or.  566,  668,  187  Pac. 
784,  785. 

The  fiact  that  tbe  Code  reqalres  Oiat,  when 
•  pereonal  decree  for  money  is  entered  in 
a  foreclosure  salt,  tbe  mortgaged  premises 
most  be  sold  and  the  proceeds  applied  on  the 
decree  before  execution  can  .be  issued  against 
otber  pnver^  owned  by  tbe  debtor,  does  not 
make  the  personal  decree  con^tlonal  In  any 
respect  whatever.  The  decree,  to  the  extent 
that  it  provides  for  the  recovery  of  money, 
is  absolnte  and  unconditional  and  as  much 
BO  as  an  ordinary  m<mey  Judgment  rendered 
in  an  action  at  law.  All  persons  will,  no 
doubt,  concede  that  a  money  Judgment  ob- 
tained In  an  action  at  law  Is  absolute  and 
uncondltimat ;  and  ye^  when  the  boldor  ot 
that  money  Jndgmoit  attempts  to  compel  pay- 
moit  by  a  writ  of  execution,  he  must  ob^ 
the  mandate  of  section  215,  li-  O.  L.,  and 
satisfy  tbe  Jndgmoit,  with  Interest,  oat  cS 
the  personal  proi>erty  of  such  dc^r.  But, 
of  course.  If  sufficient  personal  property  can- 
not t>e  found,  tbe  creditor  can  then  look  to 
the  real  pn^rty  of  the  debtor.  Now  It  Is 
manifest  that  the  fact  ttiat  the  law  requires 
the  mortgaged  premises  to  be  applied  on  a 
personal  decree  in  a  forecloenre  suit  before 
other  property  can  be  levied  upon  and  sold 
does  not  make  such  personal  decree  condi- 
tional any  more  than  does  the  fact  that  the 
law  requires  tbe  personal  property  of  tbe 
debtor  to  be  applied  on  an  ordinary  money 
Jndgment.  obtained  In  an  action  at  law,  be- 
fore tbe  real  property  of  the  debtor  can  be 
levied  upon  and  sold,  makes  suCb  mon^ 
Judgment  condltlonaL  The  money  Judgment 
In  an  action  at  law  Is  absolute  and  unctmdl- 
tlonal;  and  so,  too,  a  personal  decree  In  a 
foreclosnre  suit  Is  absolute  and  unconditional. 

In  brief,  at  no  time  since  18^  have  we 
had  in  this  Jurisdiction  sucta  a  thing  as  a 
defldency  Judgment  or  a  Judgment  In  ttie  na- 
ture of  a  deficiency  Jndgment  It  la  of  no 
avail  to  say  that  It  has  been  the  practice, 
general  or  otherwise,  of  members  of  the  pro- 
fessl<»i  to  ask  for  and  of  trial  courts  to  enter 
deficiency  Judgments ;  for  tbe  Code  is  the  law 
and  must  prevail.  It  may  be  conceded  that 
It  is  the  duty  of  tbe  court  so  to  construe  the 
statute  as  to  give  it  effect  if  it  can  lie  done 
without  resorting  to  Judicial  legislation;  but 
it  Is  impossible  to  give  any  ^ect  to  the  act 
of  1903  without  resorting  to  Judicial  legis- 
lation. The  statute  does  not  eay  that  no 
personal  decree  shall  be  rendered  at  all ;  but 
It  plainly  contemplates  that  some  sort  of  a 
personal  decree  shall  be  entered,  and  the 
only  decree  provided  for  la  the  one  spedfled 
184F^-48 


in  section  422,  L.  O.  I*,  and  that  decree  so 
provided  for  Is  an  absolute  and  unconditional 
decree  for  tbe  full  amount  of  tbe  debt  and  is 
unhampered  by  any  limitations  whatsoever, 
except  the  single  limitation  that  the  mort- 
gaged proper^  shall  constitute  a  primary 
fund  for  the  payment  of  the  decree.  This 
limitation  does  not  affect  the  character  or 
form  or  amount  of  the  decree  itself,  but  it 
only  fixes  the  order  la  which  certain  property 
shall  be  sold  in  satisfaction  of  the  personal 
decree.  To  say  that  the  act  Is  to  be  con- 
strued to  mean  that  an  execution  shall  not 
issue  as  provided  for  In  sections  213,  216, 
and  426,  U  O.  L.,  is  to  introduce  Into  sec- 
tion 426,  U  O.  Li,  words  which  cannot  be 
found  there.  It  was  ruled  as  already  stated, 
in  Page  v.  Ford,  66  Or.  450,  131  Pac.  1013, 
46  L.  R.  A.  (N.  S.)  247.  Anu.  Cas.  1015A,  1048. 
that  tbe  langnage  of  section  426,  L.  O.  L^,  did 
not  prevent  the  holder  of  a  purchase  price 
note,  which  was  secured  by  a  real  estate 
mortgage  from  waiving  the  mortgage  and 
proeecuting  an  action  on  the  note  to  a  Jndg- 
ment for  tbe  full  amount  of  tbe  debt;  and 
hence  if  by  resorting  to  Judicial  legislation 
language  not  found  in  section  428  can  never- 
theless be  injected  Into  It  so  as  to  enable 
tbe  court  to  say  that  section  426  means  that 
if  a  mortgagee  brings  a  suit  in  equity  to  fore- 
close a  mortgage  he  can  only  look  to  the 
mortgaged  realty  for  payment  of  the  debt, 
then  we  shall  have  a  situation  presenting 
two  possible  alternatives;  one  where  tbe 
holder  of  the  note  and  mortgage  can  waive 
the  mortgage,  sue  on  the  no^  obtain  a 
Judgment,  enforce  payment  of  that  Judgment 
in  full  by  levying  upon  and  selling  the  real 
estate  wbicb  has  been  mortgaged  as  welt 
as  any  other  property  not  exempt  from  exe- 
cution; and  the  other  where  the  bolder  of 
the  note  and  mortgage  can  maintain  a  suit 
to  foredose  the  mortgage  but  under  penalty 
of  being  confined  to  tbe  mortgaged  property 
for  payment  of  the  debt. 

The  condltl<HU  which  prompted  the  ad0[h 
tlott  ffiC  tbe  act  of  1903  are  well  known  to  all. 
Many  tracts  of  land  bad  been  sold  wfaoi  the 
realty  market  was  active  for  more  than  tbe 
land  was  really  worth,  the  purchaser  makfajg 
a  partial  but  substantial  payment  on  the  pur- 
chase price  and  glvli%  his  note  and  a  mor^ 
gage  on  the  land  for  the  remainder,  with 
the  result  that  when  real  estate  values  slump- 
ed many  purchasers  found  tb^selves  unable 
to  pay  tbeir  maturing  debts,  and  consequent 
mortgage  foredosnres  ended  with  the  mort- 
gagees retaining  initial  payments,  reacquiring 
the  lands,  and  not  Infrequently  holding  Judg- 
ments for  a  part  of  the  purchase  price  of  the 
land.  This  was  the  evil  which  the  act  of 
1903  was  designed  to  remedy;  and  conse- 
quently, when  we  read  the  act  in  the  light 
of  tbe  motive  which  prompted  its  passage, 
can  it  be  said  that  the  Legislature  intended  to 
impose  a  penalty  upon  a  suit  to  foredoae  a 
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mortgage  confining  the  mortgagee  to  the 
land  for  bis  pay,  and  at  the  same  time  leave 
him  unhampered  in  the  event  he  elected  to 
waive  the  mortgage  and  prosecute  an  action 
at  law  on  the  note? 

In  Page  v.  Ford,  counsel  for  F.  F.  WiUiama 
and  Hoyd  W.  Williams,  two  of  the  defend- 
anta,  contended  In  their  printed  brief  that— 

"It  was  clearly  the  intention  of  the  Legisla- 
ture to  limit  the  holder  of  the  purchase-money 
note  and  mortgage  to  the  property  ttselt"  287 
Or.  Briefi  (part  X)  144. 

The  same  view  Is  apparently  entertained 
by  counsel  for  the  defendants  here,  for  In 
their  brief  they  state: 

"We  make  bold  to  say  that  in  our  opinion 
the  decision  in  Page  v.  Ford  is  not  in  harmony 
with  the  true  spirit  and  intent  of  section  426." 

If  it  were  permissible  and  competent  for 
the  members  of  the  Legislature,  who  partici- 
pated in  the  adoption  of  the  act  of  1903,  to 
testify,  their  testimony,  or  at  least  the  testi- 
mony of  most  of  them,  would  be  precisely  as 
Is  asserted  in  the  two  briefs  just  menticmed, 
that  the  real  intention  was  to  confine  the 
holder  of  a  purchase-money  note  and  mort- 
gage to  the  mortgaged  lands  for  the  satisfac- 
tion of  the  detTt  and  to  prevent  him  from  en- 
forcing payment  in  any  proceeding  whatever, 
-whether  by  a  suit  in  foreclosure  or  an  action 
at  law,  out  of  any  other  property  than  the 
mortgaged  lands.  It  Is  true  that  this  inten- 
tion may  not  be  expressly  manifested  by  the 
language  of  the  statute.  The  statute  was  no 
doubt  framed  upon  the  mistaken  theory  that 
the  Code  provided  for  deficiency  Judgments, 
and  that  the  creditor  could  not  ignore  the 
mortgage  and  sue  on  the  note,  but  that  he 
would  be  obliged  to  prosecute  a  suit  in  fore- 
closure; and  this  erroneous  view  of  the  law 
evidently  accounts  for  the  language  employed 
in  the  statute.  And  yet  if  the  statute  is  read 
In  the  light  of  the  evil  which  prompted  its 
-passage,  it  Is  just  as  reasonable,  if  not  more 
so,  to  say  that  the  purpose  of  the  act  was 
absolutely  to  confine  the  holder  of  the  note 
and  mortgage  to  the  mortgaged  land  for  his 
pay,  as  it  is  to  say  that  the  Legislature  in- 
tended that  every  suitor  who  enters  a  court 
of  equity  with  a  purchase-money  note  and 
mortgage  does  so  at  the  risk  of  losing  part 
of  the  money  Justly  due  him,  but  If  be  enters 
a  court  of  law  he  can  have  all  the  money 
justly  due  him.  A  suit  In  equity  Is  only  a 
form  of  procedure;  an  action  at  law  Is  like- 
wise a  form  of  procedure.  The  Legislature 
did  not  look  upon  a  suit  in  equity  as  an  eril 
and  an  action  at  law  as  a  virtue,  for  each  Is 
only  a  form  of  procedure  designed  to  accom- 
plish a  result 

Under  the  Code  as  It  existed  at  the  time 
of  the  adoption  of  the  act  of  1903  and  as  It 
was  afterwards  construed  in  Page  v.  Ford, 
the  holder  of  the  purchase-money  note  and 
mortgage  could  sue  In  a  court  of  equity,  re- 


cover a  personal  decree  for  the  full  amount 
due  on  the  note,  and  he  could  collect  that  per- 
sonal decree  in  full  by  levying  upon  and  sell- 
ing all  the  available  property  of  the  debtor, 
including  the  mortgaged  premises;  and  so. 
too,  the  same  creditor  could,  if  he  preferred. 
Ignore  the  mortgage  and  prosecute  an  action 
on  the  note  in  a  court  of  law  and  recover  a 
Judgmrait  for  the  full  amount  due  on  the 
note,  and  then  he  coidd  afterwards  collect 
that  judgment  In  full  by  levying  upon  and 
selling  all  the  available  property  of  the  debt- 
or, including  the  mortgaged  premises.  Now 
the  result  was  substantially  the  same  wheth- 
er the  creditor  made  use  of  an  action  at  law 
or  a  suit  In  equity.  The  result  accomplished 
was  the  collection  of  the  debt  by  applying 
upon  It,  not  only  the  mortgaged  premises, 
but  also  other  property  then  owned  or  after- 
wards acquired  by  the  debtor.  The  evil 
aimed  against  was  fnrnlshed  by  the  result 
produced  by  a  proceeding  tor  the  collection 
of  the  debt  whether  such  proceeding  was  an 
action  at  law  or  a  suit  In  equity.  If  it  was 
an  evil  to  take  more  of  the  debtor's  property 
than  the  mortgaged  premises  wbm  suing  In 
a  court  of  equity,  it  was  just  as  mudi  an  evil 
to  take  more  of  the  debtor's  property  than 
the  mortgaged  premises  when  suing  In  a 
court  of  law.  If  it  Is-  Just  and  right  to  con- 
fine the  creditor  to  the  mortgaged  premises 
and  unjust  to  permit  him  to  take  additional 
property  to  satis^  the  debt  owing  to  him  In 
a  suit  in  equity,  it  is  likewise  just  and  right 
to  confine  the  creditor  to  the  mortgaged  prem- 
ises and  unjust  to  permit  him  to  take  addi- 
tional property  to  satisfy  the  debt  owing  to 
him  in  an  action  at  law.  If  thai  we  view 
the  statute  in  the  light  of  the  evil  which  it 
was  designed  to  remedy:  Is  It  reasonable  to 
hold  that  the  lawmakers  intended  to  aay  to 
the  holder  of  a  purchase- money  note  and 
mortgage: 

"If  you  go  into  a  court  of  equity  and  prose- 
cute a  suit  in  foreclosure,  you  will  be  confined 
to  the  mortgaged  land  for  your  pay,  even  though 
the  mortgaged  land  is  not  sufficient  to  pay  die 
debt  in  fall;  while,  on  the  contrary,  if  you  ig- 
nore the  mortgage  and  go  into  a  court  of  law 
and  sue  on  the  note,  you  are  not  confined  to 
the  mortgaged  property  for  your  pay,  but  you 
can  collect  the  debt  in  full  by  takii^C.  if  neces- 
sary, all  the  property  owned  by  the  debtor, 
including  the  mortgaged  property." 

As  already  stated,  the  act  of  1903,  was  no 
doubt  framed  upon  the  mistaken  theory  that 
the  Code  provided  for  deficiency  judgments, 
and  that  the  holder  of  a  note  and  mortgage 
had,  under  the  then  existing  provisions  of 
the  Code,  as  his  only  remedy  a  salt  in  fore- 
closure, and  that  he  could  not  prosecute  an 
action  at  law  on  the  note ;  and  hence  we  are 
justified  in  saying  that  this  mistaken  view  ac- 
counts for  the  wording  of  the  statute.  The 
writer  makes  no  attempt  to  dissent  from  the 
ruling  in  Page  t.  For^  for  he  believes  that 
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the  tuOdiag  Id  tint  case  was  clear^  ili^t; 
because,  notwUhstandliic  the  real  Intentlcm 
of  the  Lei^slatare,  the  court  could  not  hare 
carried  out  that  Intention  without  resorting 
to  Judicial  legislation  and  wrtting  Into  the 
Btabite  words  which  were  sot  written  fliere 
by  the  Legislature.  If ,  <m  the  other  band,  it 
be  assumed  that  the  Legislatare  intended  to 
inipose  a  penalty  upon  a  creditor  If  he  hum- 
bly anbmltted  his  dalm  to  a  court  of  eour 


the  note  became  merged  in  fliat  decree  so 
that  he  coold  not  afterwards  prosecute  an 
action  at  law  on  the  note  Indeed,  the  decree 
which  was  rendered  adjudges  that  the  lOain- 
tilt  recora  from  the  pendants  the  fuU 
amount  due  on  the  note,  and  it  therefbre  oon- 
sQtutes  a  personal  decree  for  the  oitlre 
amount  of  the  debt  The  recital  In  the  decree 
"that  no  deflclmcy  Jnd^noit  be  entered 
against  defendants"  ought  to  be  declared  void. 


adenoe,  but  to  glre  him  free  rein  If  he  IxAdly  and  the  deioee  given  the  same  ^ect  as  any 


demanded  his  pay  In  a  court  of  law,  still,  not- 
withstanding such  assumed  Intention,  it  will 
be  impossible  to  carry  out  that  assumed  In- 
tuition Without  resorting  to  Judicial  leglsla- 
tbm  and  arbitrarily  sayls^  that  words  ap- 
pearing tn  the  statute  mean  what  they  do  not 


otbw  deoree  for  the  payment  of  mon^. 
Having  reduced  the  note  and  mortgage  to  a 
personal  decree  and  the  proceeds  derived 
from  the  sale  of  the  mortgaged  premises  not 
being  sufficient  to  satisfy  the  decree,  the 
ptalntUt  ought  to  be  permitted  to  «force  pay- 


and  cannot  mean,  and  by  Inserting  words  j  ment  as  in  the  case  of  any  otlier  personal  de- 
whlch  the  lawmakers  did  not  write  In  the  |  cree  or  Judgment  for  the  payment  of  money, 
statute.   We  are  ctmfronted  with  a  stetute 
whldi,  tt  effective  at  all,  is  dther  completely 
effective  or  only  partially  effective.  If  It  Is 
completely  effective.  It  will  confine  the  holder 


of  a  porchase-money  note  and  mortgage  to 
ttM  mortgaged  land)^  whether  he  sues  on  the 
note  and  mortgage  In  a  court  of  equity  or 
prosecutes  an  action  <hi  the  note  In  a  court 
of  law.  'JMb  construction  would  carry  out 
what  was  in  truth  the  Intention  of  the  fram- 
ecs  of  the  statute;  but  such  a  cmstmetion 
cannot  be  given  to  the  oiactment  without 
straining  and  distorting  the  wwds  found  in 
it,  nor  without  resratlng  to  Judicial  legisla- 
tion, a  function  which  the  Judiciary  cannot 
rightfully  exerdsew  If  the  statute  is  made 
partially  effective,  it  will  confine  the  holder 
of  the  note  and  mortgage  to  the  mortgaged 
lands  only  in  the  event  he  enters  a  court  of 
equity  and  prosecutes  a  foreclosure  suit  to 
a  final  decree^  This  omstructlon,  however, 
cannot  be  given  to  the  statute  without  like* 
wise  straining  and  distorting  the  words  found 
in  the  enactment,  nor  without  resorting  to  Ju- 
dicial l^lslatlon;  and,  besides,  this  construe* 
tion  Imposes  a  possible  penalty  upcm  every 
holder  of  a  purchase-money  note  and  mort- 
gage who  alters  a  court  of  equity  and  does 
not  InqjKwe  a  lihe  penalty  upon  him  If  be 
enters  a  court  of  law,  a  result  not  nmtemplat- 
ed  or  Intended  the  legislative  mind.  So 
long  as  the  decision  rendered  in  Page  v.  SVnd 
stends  as  an  auttioritetive  precedent,  sectltm 
426,  Ll  O.  L.,  cannot  apply  to  an  action  at 
law  brought  upon  a  purchase-mwey  note; 
and  the  statute  ought  not  to  be  held  to  apply 
solely  to  a  suit  In  foreclosure  e^edally  when 
this  construction  cannot  be  given  to  the  atat- 
uto  without  Judicial  legislation,  and  when  it 
Is  not  in  harmony  with  the  real  purpose  of 
the  Legislature,  and  whm  it  imposes  a  possi- 
ble penalty  upon  every  person  who  enters  a 
court  of  equity  and  does  not  subject  the  same 
p«8on  to  the  same  or  any  penalty  at  all  If 
he  entras  a  court  of  law. 

Whoi  the  plaintiff  prosecuted  the  foreclo- 
sure suit  to  a  decree,  be  was  entitied  to  a 
personal  decree  for  the  full  amount  due,  and 


The  Judgment  should  be  affirmed. 
BENSOX,  3.,  concurs. 


BURNETT,  3.  (ooncurrlhg  specially).  It 
was  settied  by  the' opinions  In  the  termer  case 
that,  when  tbe  plaintiff  bought  a  note  secured 
by  mortgage  of  even  date  therewith,  he  was 
charged  with  what  knowledge  be  mli^t  have 
obtained  by  Inquiry  prompted  by  the  contente 
of  the  public  records  to  which  his  attention 
was  directed  by  the  fttct  that  the  mortgage 
was  recorded  and  that  he  could  not  excuse 
himself  under  these  circumstances  for  having 
failed  to  learn  that  the  obligations  covered 
part  of  the  buying  price  of  realty.  The  mat- 
ter, thereffHV^  about  bis  having  purchased  in 
good  faith,  and  tbe  like,  is  not  available  in 
aid  (tf  his  action.  As  to  the  attorney  flee,  tbe 
makers  of  the  note  promised  to  pay  "such  ad- 
ditional sum,"  which  means  but  one  attorney 
fee.  It  has  been  allowed  In  tbe  foreclosure 
suit  to  recover  on  tbe  note,  and  the  record 
discloses  that  it  bas  tieen  paid  out  of  the  pro- 
ceeds of  the  resulting  sale.  That  portion  of 
the  obligation  to  pay,  contingent  thoi^  It 
was,  has  been  fulfilled.  Having  thus  liqui- 
dated the  single  sum  inomlsed  in  Ibat  bdial^ 
the  detoidante  are  not  liable  to  farther  ex- 
action on  tiut  account 

We  come  now  to  the  conaideration  of  tbe 
demurrer  to  the  complaint  The  question  pre- 
sented fOr  our  decision  Is  whether  the  fore- 
dosure  of  a  purchase-money  mortgage  ex- 
hauste  all  r^edy  wbldi  the  plaintiff  has  for 
tile  collection  of  tbe  debt  represented  by  a 
promissory  note  given  for  such  a  liability  and 
thus  secured.  Both  parties  appear  to  treat 
the  decree  In  the  foreclosure  suit  as  having 
merely  the  legal  effect  to  subject  tbe  land  to 
tbe  payment  of  the  debt;  tiie  plaintUC  con- 
tending that  tbe  npidicaUon  of  the  proceeds 
of  sale  under  foreclosure,  which  were  less 
than  the  amount  of  the  dalm,  must  be  con- 
sidered as  so  operating  only  pro  tanto.  while 
the  defendants  maintain  that  It  worked  out 
a  full  satisfaction  of  the  debt  Without  re- 
gard to  the  mere  wording  of  tbe  former  de- 
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cree,  we  will  treat  the  qoesttou  as  presented 
by  the  parties  and  determbie  whether  or  not 
the  holder  of  such  a  jaegotiable  liiatrumenc 
la  precluded  by  the  former  deci'ce  from  col- 
lecting a  deficiency  remaining  after  the  appli- 
catlcm  of  the  proceeds  of  the  sale  towards  the 
dladiarge  of  the  debt.  If  nothing  else  ap- 
pears, tiie  mle  Is  that  In  a  foreclosure  suit 
a  personal  decree  must  be  rendered  against 
the  maker  or  other  person  liable  upon  a  prom- 
issory note  m  other  personal  obligation  se- 
cured by  the  mortgage  sought  to  be  foreclosed. 
H  O.  I*.  1 422.  This  statutory  precept  has  al- 
ways been  qualified  by  section  429,  I*  O.  Ll, 
reading  thus: 

"During  the  pendency  of  an  action  at  law 
Cor  the  recovery  of  a  debt  secured  by  any 
lien  mentioned  in  section  422,  a  suit  cannot  be 
maintained  for  the  foredosnre  of  such  lien,  nor 
thereafta,  unless  judgment  be  given  In  such 
action  that  the  plaintiff  recover  such  debt  or 
some  part  thereof,  and  an  execution  thereon 
againat  the  property  of  the  defendant  in  the 
Jadgmeut  is  returned  unsatiafied  in  whole  or  in 
part" 

A  farther  modification  was  annexed  by  the 
Act  of  February  24, 1903  (Laws  1903,  p.  252), 
entitled  "An  act  to  abolish  deficiency  judg- 
ments upon  the  foreclosure  of  mort^ges  to 
secure  the  unpaid  balance  of  purchase  price 
of  real  property,"  reading  thus: 

"When  Judgment  or  decree  is  s^^en  for  the 
foredcnure  of  any  mortgage,  hereafter  executed, 
to  secure  payment  of  the  balance  of  the  pui^ 
chase  price  of  real  property,  such  judgment  or 
decree  shall  provide  for  tJie  sale  of  the  real 
property,  covered  by  such  mortgage,  for  the  sat- 
isfaction of  the  judgment  or  decree  given  there- 
in, and  the  mortgagee  shall  not  bo  entitled  to  a 
defidency  judgment  on  account  of  such  mortgage 
or  note  or  oblifl«tion  secured  by  the  same." 

This  statute  was  codified  as  section  426, 
L.  O.  U 

Based  upon  the  title,  which  ezerdses  a  con- 
trolling influence  over  the  body  of  the  act.  It 
is  plain  that  tlu  raactment  r^ers  only  to 
suits  in  equity  and  cannot  alTect  other  lltl- 
gatl(m  which  might  theretofore  have  been 
lawfully  employed  for  titie  collection  of  the 
debt  This  is  the  doctrine  ot  Page  t.  Ford. 
60  Or.  400,  181  Pac.  1013.  45  U  B.  A.  (N.  S.) 
247,  85  Ann.  Oa&  1048.  la  that  case  it  was 
decided  in  substance  that;  notwithstanding  a 
note  was  secured  by  mortgage  on  real  pr(H>er- 
ty,  the  holder  was  not  restricted  exduslTely 
to  his  remedy  by  foreclosure  in  equity  but 
might  maintain  an  action  at  law  upon  the 
note  Itself  independent  of  the  mortgage. 

The  effect  of  section  429,  L.  O.  U,  is  that 
if  a  mortgagee  begins  on  the  law  side  of  the 
court  he  cannot,  during  the  pendency  of  the 
action  nor  thereafter  until  execution  on  his 
Judgment  has  been  returned  unsatisfied  in 
vrbole  or  in  part,  resort  to  equity.  His  right 
to  relief  in  chancery  Is  suspended  until  be 
exhaosts  his  legal  remedy.  Correspondlugly, 


by  section  422,  if  be  be^as  In  equity  be  moat 
work  out  that  procesa  to  its  end,  and,  as  bj 
that  section  he  obtains  a  personal  decree  for 
what  is  due  on  the  promissory  note  or  other 
personal  obligation  InvidTed,  time  la  no  oc- 
casion for  his  going  Into  the  biw  court  to  ob- 
tain a  judgment  for  what  Is  lading  of  com- 
plete satisfaction  (d^'hls  debt  The  claim  is 
merged  In  the  phonal  decree,  and  complete 
rdlef  may  be  had  on  execution  Issued  there- 
on. Tben  cannot  be  two  Judgments  for  the 
same  demand.  In  the  same  court,  between  the 
same  parties. 

The  resultant  of  the  varied  legislative  acts 
relating  to  debts  secured  by  mortgage  Is  fur- 
ther to  separate  the  procedure  at  law  from 
that  In  equity  in  litigation  to  recover  the  pur- 
chase price  of  realty,  payment  of  which  Is  se- 
cured, not  only  by  the  direct  personal  promise 
of  the  debtor,  but  also  by  a  collateral  mort- 
gage upon  the  land  boug^it.  As  to  that  class 
of  debts,  its  effect  la  confined  to  the  procedure 
to  realize  upon  them  and  does  not  alter  the 
right  of  the  buyer  to  agree  to  pay  tot  the 
property  a  certain  sum  of  money  absolutely 
and  at  all  eraits.  Respecting  purdiase  price 
liability,  the  concurroicy  of  the  remedies  is 
restricted,  on  one  hand,  to  the  extent  that, 
if  a  judgmoit  at  law  has  been  rendered,  a 
foreclosure  suit  cannot  be  maintained  ontil 
the  law  execution  has  been  returned  unsat- 
isfied in  whole  or  In  part ;  while,  on  (be  oth- 
er, in  such  cases,  the  chancellor  properly  may 
not  Invade  the  province  of  the  law  court  by 
rendering  afterwards  and  in  addition  to  the 
personal  decree  required  by  section  422,  O. 
L.,  a  defldency  judgment  upon  which  an  ex- 
cuUon,  OS  at  law,  would  issue  as  formerly  for 
the  satisfaction  of  a  balance  remaining  after 
applying  to  the  liquidation  of  the  debt  the 
proceeds  of  sales  under  otecution  Issued  on 
the  original  decree.  In  other  words,  tbe  two 
remedies  in  such  instances,  the  one  by  action 
at  law  on  the  note  and  the  other  by  suit  In 
equity  for  foreclosure,  are  made  successive 
rather  than  strictly  concurrent  The  com- 
mon-law rule  that  both  proceedings  may  be 
carried  on  simultaneously  is  thus  modified  as 
to  procedure,  but  the  right  ultimately  to  re- 
eover  the  entire  debt  Is  not  Impaired.  Tliat 
these  statutes,  being  in  derogation  of  the  com- 
mon law,  must  be  strictly  ctmstrued,  la  to 
follow  a  well-established  canon  of  Interpre- 
tation. 

Besides  aU  this,  the  title  to  the  act  of  1003 
relating  to  deficiency  Judgments  confines  Its 
operations  to  foreclosure  suits.  It  makes  no 
allusion  to  actions  at  law  and  does  not  pre- 
tend to  restrict  the  theretofbre  established 
right  to  sue  at  law  for  the  recovery  ot  the 
debt.  A  "deficient?  judgment**  Is  one  ren- 
dered In  the  foreclosure  suit,  but  only  after 
sale  of  the  mortgaged  realty  has  been  effect- 
ed and  the  proceeds  found  to  be  insufficient  to 
discharge  the  debt  secured.  1  Words  and 
Phrases,  Second  Series,  p.  1271;  3  Jones  on 
Mortgages  (7tb  ICd.)  {  1709a.    Under  sec> 
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tlon  422,  L.  0.  L.,  requiring  in  mandatory 
language  that  the  court  "shall  also  decree  a 
recovery  of  the  amount  of  such  debt  against 
such  person"  who  gave  a  note  or  other  per- 
sonal obligation  for  the  payment  of  the  debt, 
there  never  can  be  a  deficiency  Judgment  in 
the  true  sense  of  the  term.  Suppose,  after  the 
return  of  the  sheriff  reporting  the  sale  of  the 
land  under  foreclosure  the  plaintiff  should 
apply  to  the  equity  court  to  render  a  jndgm^t 
for  what  was  lacking  of  full  satlafactlon.  the 
answer  would  be: 

"You  already  have  a  personal  decree  for 
four  whole  debt.  Too  cannot  have  another 
in  the  wune  suit.  Look  to  your  execotlon  tor 
rdief.** 

Section  426,  Ll  O.  Ii.,  against  deficiency 
Judgments,  is  only  declaratory  in  negative 
form  of  what  baa  always  been  the  rule  de- 
rived from  the  plain  meaning  of  section  422, 
L.  O.  L. 

According  to  the  writer's  observation  of 
the  practice  In  this  state  under  section  422, 
extending  over  a  period  of  more  than  40 
years,  the  procedure  is  to  take  a  personal  de- 
cree for  the  debt  evidenced  by  the  note  or 
other  like  obligation  and  an  additional  decree 
for  the  sale  of  the  prapwty  and  the  applica- 
tion of  the  proceeds  to  the  satisfaction  of  the 
debt  There  is  no  occasion  for  inserting  in 
the  decree  a  clause  granting  an  execution  for 
the  remainder.  That  follows  by  operation  of 
law  under  the  second  subdivision  of  section 
425,  L.  O.  L.,  reading  thus: 

"When  the  decree  It  also  against  the  defend- 
ants or  any  one  of  them  in  -perwm,  and  the  pro- 
ceeds of  the  sole  of  the  property  opon  wbitib 
the  lien  is  foreclosed  is  not  sufficient  to  satis- 
fy the  decree  as  to  the  sum  ronaininB  unsat- 
isfied, the  decree  may  be  enforced  by  execution 
■>  in  ordinary  cases.  •  *  •*> 

This  Is  in  conaonance  wltb  aecU<m  41S,  L. 
O.  U,  making  the  general  statute  <hi  execu- 
tltms  applicable  to  the  enforcemait  of  decrees 
so  far  as  the  nature  of  the  decree  may  re- 
quire, or  admit  of  it 

The  two  remedies,  the  <me  at  law  and  the 
other  In  equity,  are  not  inonislBtent,  bat  on 
t3ie  contrary,  supplement  eadi  other.  While 
there  can,  of  course,  be  but  one  satisfaction, 
neither  remedy  impairs  the  efficacy  of  the 
other  to  the  end  that  the  fulflUment  o'f  the 
lawful  promise  of  the  debtor  to  pay  absolute- 
ly and  at  all  events  may  he  accomplished- 
If  the  term  "waiver"  properly  may  be  applied 
to  the  act  of  the  creditor  In  commencing  a 
suit  Instead  of  an  action,  or  vice  versa,  it  is 
only  a  temporary  waiver  In  the  light  of  the 
statutes  and  loses  its  force  with  the  exhaus- 
tion of  the  remedy  first  chraen  without  full 
satisfaction  of  the  debt. 

The  rule  on  that  subject  is  tlnis  enunciated 
tn  19  R.  C.  L.  p.  &09,  8  305: 

"As  8  general  rule,  the  taking  of  collateral 
security  for  the  payment  of  a  debt  does  not 


afford  any  implication  that  the  creditor  is  to 
look  to  it  only  or  primarily  for  the  payment  of 
the  ddit  The  obligation  of  the  debtor  to  re- 
spond in  his  i>erBon  and  property  is  the  same 
as  if  DO  security  had  been  given.  This  Is  the 
settled  rule  at  law.  Therefore,  a  creditor  hold- 
log  a  note  secured  by  a  mortgage  may  ignore 
his  security  ao^  briog  an  action  on  the  note. 
The  promise  to  pay  as  evidenced  by  a  promis- 
sory note  Is  <Hu  distinct  agreement  and,  if 
couched  In  proper  tenu^  Is  negotiable,  while 
the  pledge  of  real  estate  to  seenre  that  prnnise 
as  evidenced  by  a  mortgage  is  another  distinct , 
agreement  which  Is  not  intended  to  affect  in 
the  least  the  promisB  to  pay,  hot  only  to  provide 
a  remedy  for  the  tallura  of  performance." 

The  precept  is  ttius  taught  In  27  Qya  17S8: 

'"Where  the  proceeds  of  a  foreclosure  sale  are 
not  suffideot  to  satisfy  the  mortgage  debt,  and 
plaintiff  did  not  recover  a  deficiency  judgment 
in  the  foreclosure  suit,  or  was  prevented  from 
doing  80  by  want  of  authority  in  the  court  to 
grant  it  want  of  Jurisdiction  over  the  defend- 
ant other  cause,  be  may  thereafter  maintain 
ao  action  at  law  against  the  person  liable  for 
such  deficiency,  basing  his  action  dther  on  the 
note  or  bond  secured  by  the  mortgage  or  on  the 
foreclosure  Judgment  or  simply  on  the  Indebt- 
edness arising  from  the  foredoeure,  and  the 
failure  of  Its  proceeds  to  extinguish  the  original 
debt  or  dalm." 

It  Is  clearly  lawfifl  for  one  to  Iray  land 
from  anoOier  and  give  his  promissory  note  in 
payment  of  tlie  whole  or  a  part  of  the  pur- 
chase price  without  executing  any  mortgage 
or  other  security  in  connection  fherewltli.  It 
is  equally  as  competent  for  the  buyer  of  sucb 
realty  to  give  a  mortgage  upon  It.  so  condi- 
tioned that  It  shall  be  void  upon  the  payment 
of  a  certain  anm  of  money,  representing  part 
of  the  purchase  price,  but  without  assuming 
any  personal  liability.  Each  contract.  Ute 
one  personal  and  the  other  by  pledge.  Is  lew- 
fnl  and  is  not  Inconsistent  vrith  the  other. 
All  that  our  statute  has  said  is  that  If  the 
creditor  b^lns  the  exercise  of  ^ther  remedy, 
he  must  pursue  It  to  exhaustion.  In  short, 
the  legislation  of  this  state  has  not  gone  to 
the  extreme  of  saying  that  giving  of  oollater^ 
al  security  by  mortgage  impairs  the  obliga- 
tion voluntarily  assumed  by  the  drt>tor  of 
paying  absolutely,  and  at  all  events  the  pur- 
chase price  of  realty.  Colby  v.  McCllntoek, 
68  N.  H.  176,  40  Atl.  887,  73  Am.  St  Rep.  667. 
and  other  like  coses,  are  precedents  sustain- 
ing the  right  to  use  both  remedies  so  far  as 
necessary  to  collect  the  wliole  debt 

Uvea  in  states  where  it  is  provided  Qiat 
there  shall  be  but  one  form  of  action  for  the 
foreclosure  of  a  mortgage  and  the  collection 
of  a  debt  secured  thereby,  the  practically  uni- 
versal holding  is  that  the  effect  of  such  legis- 
lation Is  merely  to  require  the  creditor  to  ex- 
haust the  mortgage  security  before  proceed- 
ing at  law  as  he  may  properly  do  to  recover 
any  deficiency  In  the  payment  of  the  debt. 
BoucofskI  V.  Jacobsen.  38  Utah,  185,  104  Pac, 
117,  26  I*  It  A.  (N.  S.)  898;  Clark  v.  Pad- 
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dock,  24  Idaho,  142,  182  Pac.  795.  46  L.  B.  A. 
(N.  S.)  475;  Sacramento  Bank  t.  Copsey,  133 
Cal.  663.  66  Pac.  8,  206,  85  Am.  St  Rep.  242 ; 
Blumberg  v.  Birch,  99  Cal.  416,  34  Pac.  102, 
37  Am.  St  Rep.  67;  2  Jones  on  Mortgages 
ath  Ed.)  U  121B,  1218, 1220,  1221,  1222, 1227, 
1228. 

The  leglalatiTe  dq^rtment  of  sovemmeiit 
1^  ita  enactments  mentioned  baa  not  made 
the  promissory  note  In  qoestlon  an  nnla.wtul 
contract  Nether  has  it  etlgmatlxed  with  Il- 
legality the  mortgage  to  secure  the  same, 
and  until  It  has  done  so  those  who  nduntarl- 
ly  execute  such  contracts  must  comply  with 
them  according  to  their  terms. 

fnie  argumoit  is  taUadous  to  tbs  efEect 
that  section  426,  £«.  a  should  be  liberally 
construed  In  favor  of  those  who  .would  ac- 
quire h(»uea  and  give  mortgages  for  some,  If 
not  an,  of  the  purchase  price.  The  practical 
result  of  that  doctrine  would  be  to  obstruct 
the  acquisition  of  homes,  for  If  it  be  under- 1 
stood  that  the  would-be  purchaser  lawfully 
may  repudiate  his  direct  promise  to  pay  the 
contract  price  absolutely  and  at  all  events, 
as  evidenced  by  his  promissory  note,  proper- 
ty owners  will  not  deal  with  him.  Taken  In 
connection  with  the  rule  established  In  Page 
V.  Ford.  66  Or.  450, 131  Pac.  1013,  45  L.  E.  A. 
<N.  S.)  247,  Ann.  Cas.  191SA,  1048,  another 
consequence  of  the  construction  for  which 
the  opinion  of  the  late  Mr.  Justice  MOORE 
contends  would  be  to  drive  mortgagees  to  the 
law  side  of  the  court  in  the  first  Instance  to 
recover  Judgment,  with  its  attendant  costs 
and  expenses.  This  would  not  release  the 
mortage,  and  while  it  might  delay,  yet  It 
would  not  preclude  Its  foreclosure  by  a  sub- 
sequent suit  as  allowed  by  section  429.,  K  O. 
L..  quoted  above.  Espedally  in  cases  where 
the  debtor  resides  in  one  county  and  the 
mortgaged  land  is  in  another,  judgment 
might  be  taken,  an  execntion  Issued  In  the 
law  action  In  the  county  of  his  residence  and 
returned  unsatisfied,  leaving  the  way  open  to 
the  foredosure  in  the  other  county  at  the  ad- 
ditional expense,  and  burdening  the  debtor 
with  two  proceedings  where  one  would  an- 
swer the  purpose.  Such  a  result  cannot  be 
avoided  without  Judicial  l^lslatlon  incorpo- 
rating in  the  statute  terms  not  Included  by 
the  lawmaking  power. 

In  the  case  at  bar  the  drealt  court  had  be- 
fore it  a  complaint  .which  discloses  that  the 
plaintiff  already  has  a  personal  decree  for 
the  full  amount  of  his  debt  the  unsatisfied 
portion  of  which  can  be  collected  by  execu- 
tion as  in  ordinary  cases,  by  authority  of 
sections  416  and  425,  L.  O.  I*.  No  appeal 
from  this  decree  seems  to  have  been  taken 
by  the  defendants.  Ri^t  or  wrong  In  the 
first  instance,  It  la  at  this  Juncture  valid  be* 
cause  rendered  by  a  competent  tribunal  hav- 
ing Jurisdiction  of  the  litigants  and  of  the 
subject-matter.    The  plaintitTs  demand  was 


merged  In  that  decree  both  as  against  the 
debtcwB  themselves  and  as  against  the  mort- 
gaged realty.  He  haa  no  presoit  cause  of  ao 
tion  on  that  claim.  He  could  get  nothing 
more  by  an  additional  judgment  The  matter 
is  res  judicata.  His  remedy  Is  by  the  Issu- 
ance of  an  execution  on  that  decree  "as  in 
ordinary  cases."  Hence  the  drealt  court  was 
right  in  sustaining  the  demurrer  to  the  com- 
plaint and  its  decision  should  be  aflSrmed. 


Cii  OkL  in> 

WTMAN  V.  CHICAGO.  R.  I.  ft  P.  ET.  CO. 
(No.  7922.) 

(Supreme  Court  of  Oklahoma.  -  Oct  31,  1916. 
On  Behearing,  Oct  14,  1919.) 

(SvUalnt$  &y  the  Court.) 

1.  Mastu  and  bbevaht  4=>123— Liabxutx 

FOB  LATXHT  XOncXB  IR  BUDOl  UMKNOWH  TO 
UAHTU, 

Wlure  &i»  servant  In  an  action  against  the 
master  avers  in  his  petition,  and  aapports  the 
same  by  evidence,  that  the  Injorlei  rec^ved  are 
due  to  latent  defects  in  a  bridge  which  collapsed, 
the  master  is  not  liable  for  negligence  unless 
such  latent  defects  were  known  to  the  master 
or  would  have' been  discovered  In  tlie  exerciBe 
of  reasonable  dUlgence. 

2.  Mastkb  aitd  sbbvakt  «s>266(6,  9)— BcB- 

DXN  OF  PBOOF  ON  SEBVANI  TO  SHOW  KAB- 
TSB'S  TAU-tTEK  TO  INSPECT  CAUSED  IKJUBT. 

The  proposition  that  an  inspection  would 
have  discovered  the  latent  defects  in  the 
bridge  is  an  affirmative  one,  and  the  burden  of 
proof  rests  upon  the  servant  The  doctrine 
of  res  ipsa  loquitur  does  not  apply  between 
master  and  servant  and  in  case  of  acddeat  to 
an  employ^  the  fact  <d  aceidoit  carries  with 
It  no  presumption  of  negligence,  and  it  Is  an 
affirmative  fact  for  the  taijnred  employ*  to  a»- 
Ublish  that  the  acddent  was  the  result  of  neg- 
ligence of  the  emplc^er. 

3.  HABTEB  AKD  OBTAlfT  4»278(1)— NSOLX- 
QERCB  «sa6a(l}— It  ICUBT  BE  ALUGBD  ARB 
PBOTXD  THAT  AOTIONABU  NEOUOBIIOB  WAB 
BBOXWATB  CAUSE  OF  INJUBT. 

To  constitute  actionable  negligence.  It  must 
be  averred  and  proved  that  the  negligence  com- 
plained of  was  the  proximate  cause  of  the  in- 
jury received.  It  is  not  sufficient  for  the  em- 
ployft  to  show  that  the  employer  may  tiave  been 
guilty  of  negligence;  the  evidence  must  point 
to  the  fact  that  he  was. 

4.  Masteb  and  servant  «s>286(1^  —  Bn- 

DEHCB  insufficient  TO  SHOW  AOrZONABUB 

NEOLIQENCE  OF  ICABTEB. 
The  evidence  in  this  cose  carefully  exam- 
toed,  and  MO,  that  it  does  not  disclose  sction- 
able  n^Ugence  on  the  part  of  defendant  and 
that  the  demurrCT  to  the  evidence  was  properly 
sustained. 

Commissioners'  Opinion,  Dlvlstcm  Na  1. 
Error  from  District  Court,  Blaine  County; 
Thomas  A.  Edwards,  Judge. 
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Action  by  James  A.  Wyman  against  tbe 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Defendant's  demurrer  to  the  evidence 
sustained,  and  jadgment  entered  for  it ; 
plaintiff's  motion  for  a  new  trial  orermled, 
and  he  brings  error.  Affirmed. 

Wm.  O.  Woolman  and  R.  J.  Pnderbaugh. 
both  of  Watonga,  for  plaintiff  in  error. 

Foose  &  Brown,  of  Watonga,  C.  O.  Blake 
and  R.  3.  Roberts,  both  of  El  Beao,  W.  H. 
Moore,  of  McAlester,  J.  Q.  Gamble,  of  Des 
Moines,  Iowa,  and  Keaton,  Wells  ft  Johnston, 
of  Oklahoma  Oltyt  fbr  defradant  In  errw. 

GOLLI&B,  C  This  is  an  action  brought  by 
plaintiff  In  error  against  d^endant  In  error 
u>  recover  damages  for  pwsonal  Injuries  re- 
c^ved  by  the  collapse  of  a  bridge  spanning 
the  South  Canadian  river,  due  to  the  alleged 
negligence  ct  d^endant  in  error. 

Herelnaftffl  the  parties  will  be  styled  as 
they  were  in  the  trial  court 

The  negligence  alleged  In  the  petition  Is: 

"That  the  south  portion  of  said  bridge  was 
constructed  of  timbers  and  embankmenta,  and 
that  the  portion  of  said  bridge  over  tbe  main 
channel  of  said  stream  was  of  steel  and  concrete 
and  apparently  a  safe  and  snbatantial  bridge 
and  structure,  and  apparently  a  safe  place 
to  be  and  perform  the  work  assigned ;  still,  not- 
withstanding the  apparent  stability  of  said 
bridge,  there  was  a  latent  defect  in  the  construc- 
tion of  the  same  and  the  abutment  and  ajH 
proach  at  either  end  of  tbe  steel  portion  o£ 
said  bridge,  in  this,  that  while  the  abutment 
and  piers  were  of  concrete  it  was  so  negligently 
and  carelessly  constructed  by  the  defendant  that 
they  failed,  in  this,  that  instead  of  tbe  abut- 
ment being  solid  and  reinforced  concrete,  which 
should  have  been  under  the  circumstances  and 
conditi(Ais,  the  same  was  so  negligently  and  care- 
lessly constructed  that  the  upper  iwrt  of  said 
concrete  work  was  separated  from  the  lower 
part,  by  the  careless  and  negligent  allowing  or 
permitting  the  lower  part  to  set,  become  solid 
and  hard  before  the  top  part  of  the  concrete 
was  placed  thereon;  that  in  each  and  all  of 
the  piers  and  abutments  the  same  were  not 
rehitoroed  and  had  not  been  reinforced,  which 
defect  was  negligent  and  careless  and  showed 
negligent  and  careless  building  of  tbe  same. 

"Plaintiff  further  states  that  the  defendant 
herein  had  knowledge  of  the  defective  coo- 
strucdoa  of  said  bridge  at  the  time  tliat  It 
was  made,  but  notwithstanding  this  knowledge, 
and  notwithstanding  the  defective  condition  of 
tbe  construction  of  the  same,  the  said  defend- 
ant throagh  Its  autborlxed  agents,  officers  and 
representatives,  carelessly,  negligently  and  will- 
fully ordered  this  plaintiff  thereon,  Informing 
him  that  the  same  was  a  safe  place  to  work, 
when  in  truth  and  In  fsct  it  was  not  a  safe 
place  to  work,  all  of  which  facta  was  well 
known  to  the  defendant,  and  which  (acts  were 
absolutdy  unknown  to  the  plaintiff. 

"That  if  the  defendant  bad  built  and  con- 
structed said  bridge,  abutment  and  approaches 
as  it  should  have  been  buUt,  the  said  bridge 
would  not  have  become  broken,  washed  out, 
•went  down  or  become  destroyed. 

"That  said  defects  were  hidden  bean  view , 


and  could  not  have  been  seen  by  this  plaintiff, 
and  he  knew  nothing  of  them,  bat  believed  them 
to  be  perfect  and  sufficient  and  trusted  and  re- 
lied on  the  special  knowledge  or  the  supposed 
special  knowledge  and  information  of  the  said 
W.  F.  Werner  as  sudi  master  carpenter,  super- 
intendent or  foreman,  and  relying  thereon  and 
believing  said  bridge  to  be  safe  this  plaintiff 
went  upon  said  bridge  and  performed  his  work 
under  the  orders  and  directions  of  the  said 
W.  F.  Werner  as  such  master  carprater,  super- 
intendent' and  foreman,  at  said  time. 

Tlaintiff  further  states  that  bad  it  not  been 
for  the  defective  concrete  work  as  hereinbefore 
set  forth  said  abutment,  approaches  and  piers 
would  not  have  given  way  or  gone  qut,  nor 
would  the  bridge  have  been  wrecked,  nor  would 
tbe  injuries  received  by  this  plaintiS  have  oc- 
curred.'* 

The  answer  of  the  defendant  denies  all  the 
material  auctions  of  the  i>etltion  and 
pleads  assumption  of  risk,  contributory  negli- 
gence on  tbe  part  of  the  plalntUT,  and  the  act 
of  God. 

The  uncontradicted  evidence  discloses  that 
an  unprecedented  flood  existed  In  the  South 
Canadian  river,  across  which  was  a  bridge 
supported  by  two  piers  and  an  abutment,  a 
pier  on  the  south  side,  and  a  pier  In  the  cen- 
ter of  the  stream,  and  an  abutment — also 
designated  as  a  pier — on  the  north  side  of 
tbe  stream ;  that  plaintiff  was  in  the  employ 
of  the  defendant;  that  quantities  of  drift- 
wood coming  down  the  river  had  lodged 
against  the  piers  of  said  bridge;  that  the 
plaintiff  was  directed  by  a  vice  principal  of 
the  defoidant  to  go  upon  the  bridge  and  aid 
in  dislodging  the  drift  which  was  accumulat- 
ing against  the  center  pier;  that  prior  to 
plaintiff  going  upon  the  bridge  he  was  assur- 
ed by  the  vice  principal  of  defendant  that  the 
bridge  was  safe;  that  the  plaintiff  went  up- 
on the  bridge  about  1  :S0  p.  m.  and  aided  in 
freeing  the  pier  from  the  drift  which  was  a(^• 
cumulating  against  it,  and  so  continued  un- 
til about  6 :30  p.  m.,  at  whi<^  time  the  entire 
bridge  coUai>sed,  and  plaintiff  was  thrown 
Into  tbe  water,  received  serious  injuries, 
drifted  down  the  river  about  two  miles,  lodg- 
ed against  an  Island,  from  which  be  was  not 
rescued  until  about  7  o'clock  the  next  morn- 
ing. The  evidence  further  discloses  that  the 
bridge  was  not  built  by  the  defendant,  but 
was  purchased  by  the  defendant  from  anoth- 
er road ;  that  on  Inspection  of  the  north  pier 
or  the  abutment,  after  the  disaster,  It  was 
found  to  be  broken  off  near  tbe  water  line ; 
that  the  Indications  were  that  the  lower  part 
of  said  pier  bad  been  permitted  to  set  prior 
to  the  addition  of  the  upper  part,  and  that 
coQsequentiy  the  two  parts  of  said  pier  did 
not  adhere;  that  said  pier  was  not  reinforc- 
ed. There  is  no  evidence  tending  to  show 
that  the  other  piers — on  the  south  side  and  in 
the  middle  of  the  stream — were  improperly 
constructed,  or  that  there  was  a  defect  in  the 
bridge  whlA  would  have  been  dlsdosed  by 
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any  InspectiOD  that  might  have  been  nude 
by  tbe  defendant,  or  that  the  defendant  knew, 
or  oDgfat  to  have  known,  that  tbe  condition 
of  the  bridge,  or  any  part  thereof,  .was  de- 
fective. It  was  also  shown  by  the  evidence 
that  by  the  collapse  of  the  bridge  the  plain- 
tiff suffered  serious,  and  possibly  perma- 
nent, injuries. 

Upon  the  ccmcluslon  of  the  evidence  the  de- 
fendant Interposed  a  demurrer  to  the  evi- 
dence, which  was  sustained,  and  Judgmoit 
entered  for  the  defendant,  to  which  the  plain- 
tiff duly  excepted. 

Within  the  statutory  time  plaintiff  duly 
moved  for  a  new  trial,  which  was  overruled 
and  excepted  to,  and  to  reverse  said  judg- 
ment this  proceeding  in  error  is  prosecuted- 

The  only  error  assigned  in  the  trial  of  tbe 
cause  is  that  the  court  erred  in  sustalntag  a 
demurrer  to  the  evidence  of  the  plaintiff 
and  rendering  judgment  for  the  defendant. 

[1, 2]  In  order  to  entitle  plaintiff  to  recor* 
er,  the  burden  Is  upon  blm  to  show  by  a  pre- 
ponderance of  the  evidence  that  tbe  negli- 
gence averred  and  proved  was  the  proximate 
cause  of  the  injury ;  and  tbla,  .we  think,  he 
has  clearly  failed  to  do. 

**In  every  case  involving  negligence,  three 
el^ents  are  essential  to  craistitute  actionable 
negligence,  when  tbe  ^rong  charged  is  not  will- 
fully and  intentionaUy  done,  viz.:  (1)  Tbe  ex- 
istence of  a  duty  on  the  part  of  the  master  to 
protect  the  servant  from  injnry ;  (2)  tbe  fail- 
ure of  the  master  to  perform  that  duty ;  and  (S) 
injnry  to  the  servant  aiq>roximately  resulting 
from  audi  fallore.  *  *  *  When  these  ele- 
mmts  are  broaght  together,  they  unitedly  con- 
stitute actionable  negligence,  and  the  absence  of 
any  one  of  these  elements  renders  the  complaint 
bad,  or  the  evidence  insufficient."  Midland  Val- 
ley R.  R.  Co.  V.  Williams,  42  Okl-  444,  141  Pac. 
1103,  29  Cyc.  419 ;  St  U  &  S.  P.  R.  R.  Co. 
V.  Snowden,  48  Okl.  115,  149  Pac.  1083;  C, 
R.  I.  A  P.  Ry.  Co.  V.  Folta,  54  Okl.  556,  154 
Pac.  619;  a,  B.  I.  ft  P.  Ry.  Go.  v.  Nagle,  56 
OU.  288.  164  Pac.  607. 

"The  doctrine  of  res  ipaa  lognitar  does  not 
apply  between  master  and  servant."  M.,  O. 
ft  O.  Ry.  Co.  V.  French,  62  Okl.  222.  162  Pac. 
591;  M.,  O.  ft  G.  Ry.  Co.  v.  West,  50  Okl. 
621,  151  Pac.  212;  St  ft  8.  F.  Ry.  Go. 
V.  Olampitt,  66  Okl.  680,  164  Pac.  40. 

In  iSolta  V.  Southwestern  Cotton  Oil  Co.,  28 
Okl.  706,  115  Pac.  776,  Judge  Turner,  speak- 
ing for  this  court,  adopts  what  Is  said  by  tbe 
Supreme  Court  of  the  United  States  In  Pat- 
tern V.  TexM.  etc,  Co..  179  U.  S.  658,  21  Sup. 
Gt  276,  46  Lb  Ed.  361.  In  which  case  that 
court  said: 

"The  fact  of  acddent  carries  with  it  no 
presumption  of  negligence  on  the  part  of  the 
employer,  and  it  Is  an  affirmative  fact  for  the 
Injured  employ^  to  establish  that  the  employer 
has  been  guUty  of  negligence.  •  •  •  It  is 
not  sufficient  for  the  empIoy6  to  nhow  that  tiie 
employer  may  have  been  guilty  of  negligence; 
the  evidence  must  point  to  tbe  fact  that  he  was. 
*  *  *  It  the  employ^  is  unable  to  adduce  suf- 


ficient evidence  to  show  negligence  on  the  port 
of  the  employer,  it  is  only  one  of  tbe  many 
cases  in  whlcdi  the  pUlntifC  bfls  In  Us  testi- 
mony.** 

[t,  4]  It  is  true  that  the  expert  evidence  in- 
troduced on  the  trial  and  which  Is  uncontra- 
dicted shows  that  the  use  of  reinforce- 
ments in  tbe  construction  of  piers  would  en- 
able the  building  of  smaller  piers  of  equal 
strength  of  those  not  reinforced;  but  the 
size  of  piers  in  question  is  not  shown,  nor 
is  there  any  evidence  whatever  to  show  that 
the  said  piers  and  abutments  were  improper- 
ly constmcted  or  Insufficient  in  size,  other 
than  the  said  latent  defect  In  said  pier  om 
abutment  on  the  north  side  of  the  river.  It 
la  not  <mly  pleaded,  but  the  evidence  sus- 
tains the  plea,  that  the  defect  was  a  latent 
defect,  and  If  the  defect  In  the  north  pier  of 
the  bridge  be  admitted  to  be  tbe  cause  of  tbe 
destruction  of  the  bridge — which  we  do  not 
hold — there  was  no  evidence  that  such  latrat 
defect  could  have  been  discovered  by  proper 
Inspection,  or  that  tbe  defoidant  had,  or  by 
the  use  of  ordinary  care  and  diligence  would 
have  had,  knowledge  of  any  defect  in  the  oon- 
stmctlon  of  any  part  ot  said  bridge. 

**A  master  Is  not  liable  tor  injuries  rcsolting 

to  a  servant  by  reason  of  latent  defects  of 
which  he  was  ignorant,  and  which  could  not  be 
discovered  in  the  exercise  of  reaatmaUe  eare 
and  diligence."  26  Cyc.  1146^  and  the  many 
authorldes  therein  cited. 

'"Hie  proposition  that  an  Inspection  of  ap- 
pliances would  have  discovered  the  defect  is 
an  affirmative  one  to  be  shown  by  the  evidence, 
a^d  the  burden  of  proving  it  rests  upon  him 
who  asserts  it"  Oolfaz  Goal  ft  Mining  Oo. 
vl  Addlph  ^(dmson.  62  lU.  App.  888. 

If  it  be  admitted  that  the  accident  «as  not 
due  to  an  act  of  Ood,  as  pleaded  by  tbe  d^ 
fendan^  whldi  we  deem  unnecessary  to  de- 
termine, and  Oiat  tbe  declaration  of  the  vice 
prlndpsl  to  tile  plaintiff  that  tlie  bridge  was 
safe  rdleved  the  plalnUff  from  the  assump- 
tion of  tbe  risk  incident  to  bis  going  upon  the 
bridge  and  from  li^ng  guilty  of  cuitribiitoiT 
negligence— questions  wbldh  we  deem  unnec- 
essary to  determine — are  nnable  to  say 
that  the  defendant  was  guilty  of  actionable 
negligence. 

We  are  of  the  opinion  that  the  court  prop- 
erly sustained  the  demurrer  to  the  evidence^ 
and  that  this  cause  should  be  affirmed. 

PER  CURIAM.  Adopted  in  whol& 

On  Rehiring. 

PER  CURIAM.  Upon  consideration  of  the 
argwnents,  briefs,  and  record  in  this  caw.  It 
is  tbe  (pinion  of  the  court  the  cause  was 
prop^'ly  disposed  -of  in  the  opinion  prepared 
by  Gcnnmissioner  GOLLIffiR  and  filed  Octo- 
ber 81.  1910^ 

Therefore  tba  oidni<»i  is  attered  to^  and 
the  Judgment  oi  the  lower  court  aflinDed. 
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(78  Okl.  B9) 

BAILET  T.  BANK  OF  MEEEEIXU 
(No.  10168.) 

(BaproM  Oonrt  of  OUahonuL    Oct  7,  1919. 
Bdicuinc  Denied  Nor.  4.  1919.) 

Affuii  ahd  issoB  ^a»638— DisMiaaAi^  oabb- 

HADI  HOT  SHOWZNO  IIBST  OEDKB  OK  JUDO- 

mrr. 

A  cue-made  wMdi  does  not  contain  a  copy 
of  any  judgment  or  final  ordor  rendered  \>j  tba 
trial  court,  and  which  falla  to  affirmativelj 
show  diat  any  order  was  rendered  by  the  tri^ 
eonrt,  presents  DotUnf  that  may  be  reTiewed 
by  the  Supreme  Coart,  and  npon  motion  of  the 
appellee  to  disauaa  for  said  reaxHi,  when  ap- 
pelant make*  no  effort  to  amend  or  correct 
said  eaae-made,  ths  appeal  viU  ba  diamlaaad. 

Appeal  from  District  Ooort,  Lincoln  Coun- 
ty; Cbaa.  B.  Wilson,  Jr^  Jndgia.  . 

Action  between  Mary  BUabeth  Bailey  and 
the  Bank  of  Meeker.  Judgment  tor  Ote  latr 
ter.  and  tbe  former  aiq;ieBla.  Dtamiand. 

Cox  &  Cox,  of  Qundler,  for  plalntlfl  in 

error. 

Mark  Ooode,  of  Shawnee,  for  detMdAnt  In 

error. 

McNeill,  J.  The  plalntUt  in  error  at- 
tempted to  appeal  by  case-made.  The  case- 
made  contains  no  judgment  of  the  court, 
but  Edmply  a  statement  that  the  judgment 
would  be  for  plaintiff.  There  la  a  motion 
for  a  new  trial,  but  there  is  no  mention  of  the 
motion  for  new  trial  being  overmled  by  the 
trial  court.  The  case-made  does  contain 
what  purports  to  be  a  copy  of  entries  made 
on  the  appearance  docket  by  the  court  clerk 
which  discloses  that  a  Journal  entry  of  Judg- 
ment was  filed,  and  the  motion  for  new  trial 
orermled,  but  the  Journal  entry  of  Judgment, 
nor  the  order  of  court  In  overruling  the  mo- 
tion, is  not  made  a  part  of  case-made. 

The  defendant  In  error  filed  a  motion  to 
dismiss  tbe  appeal  for  the  reason  that  no 
copy  of  tbe  Judgment  la  Included  In  tbe  case- 
made.  Second.  That  the  case-made  does  not 
disclose  that  any  Judgment  or  order  was  en- 
tered overruling  the  motion  for  new  trial. 
Third.  That  the  case-made  does  not  show  or 
Include  any  order  made  by  tbe  court  or  Judg- 
ment extending  the  time  in  which  to  make 
and  serve  case-made.  Fourth.  That  the  case- 
made  was  not  filed  within  six  months  from 
the  time  of  tbe  rendition  of  the  judgment 
complained  of. 

The  plaintiff  in  error  has  not  attempted  to, 
or  made  application  to,  correct  the  record  to 
Include  copies  of  the  Judgment  rendered  In 
the  case-made.  Under  the  rule  adopted  by 
this  court  In  the  case  of  Olentine  v.  Powell, 
23  Okl.  863,  100  Pac.  556;  Mobley  v.  Chicago, 
R.  I.  &  P.  By.  Co.,  44  Okl.  788, 146  Pac.  321, 
wherein  tbe  court  stated: 
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"Wbere  tiie  case-made  to  be  rvrlewed  by  this 
court  fails  to  show  that  a  judgment  or  final  or- 
der was  rendered  by  the  trial  court  or  falls  to 
contain  a  copy  of  sndi  judgment  or  final  or- 
der, such  ease>made  presmts  nothing  to  this 
court  fw  review  and  cannot  be  considered." 

Vor  the  reaaons  stated,  the  appeal  wiU  be 
ditmiased. 

OWEN,  a  and  BAINBT,  KANE,  JOHN- 
SON, PITCHXX)BD.  and  HIOOINS.  JJ.,  con- 
car. 


(76  OU.  Ul) 

TATLOR  r.  FBSBMAN,  Judge.   (Z«d.  10249.) 

(Supreme  Court  of  Oklahoma.   Oct.  21,  1919.) 

f8i/Uahu§  hjf  the  Court.) 
PBOHiBrrtON  «=38(2)— Will  rot  lzx  fob  n- 

BONSOUS  application  OF  LAW  TO  PAOTS. 

Where  an  inferior  court  has  jurisdiction 
of  tbe  subject-matter  and  tbe  parties  to  an 
action,  and  an  appeal  will  lie  to  the  Supreme 
Court  from  the  order  of  said  inferior  court, 
prohibition  will  not  issoe,  though  the  trial  court 
may  make  an  erroneous  application  of  the  law 
In  the  determlnatlcm  of  tlu  lames  tiier^ 

Original  petition  for  writ  of  probibltjon  by 
Joe  T.  Taylor  against  W.  F.  Freeman,  Judge 
of  the  Eighth  Judicial  District,  State  of 
(Mclahoma,  sitting  In  Carter  county.  D^ed. 

Champion  &  George  and  Ifoore  &  Wes^  all 
of  Ardmore,  for  plaintiff. 

OWEN,  O.  J.  Taylor  filed  an  original  pe- 
tition in  this  court,  praying  writ  of  prohibi- 
tion against  Hon.  W.  F.  Freeman,  judge  of 
tiie  district  court  of  Carter  county,  to  pro- 
hibit such  Judge  from  granting  or  ccmslder- 
ing  a  motion  for  an  order  directing  the  coun- 
ty clerk  and  secretary  of  the  county  election 
board  to  produce  tbe  records  in  thdr  posses- 
sion of  an  election  held  In  certain  precincts 
In  Carter  county,  together  with  the  ballot 
boxes  and  pollbooks  of  such  Section  to  be 
examined  in  open  court.  In  an  election  con- 
test pending  in  such  court,  and  to  which  con- 
test Taylor  was  a  party. 

The  principal  reasons  urged  for  this  writ 
of  prohibition  are:  That  the  petition  in  the 
election  contest  failed  to  state  a  cause  of  ac- 
tion against  Taylor;  and  that  the  district 
court  was  without  jurisdicti<m  to  grant  the 
relief  sought  to  be  obtained  by  the  motion. 

It  al>pearing  the  court  bad  Jurisdiction  to 
try  the  election  contest,  and  Jurisdiction  of 
the  parties,  the  writ  of  prohlbitim  must  be 
denied  under  authority  of  Harrab  t.  Oldfldd, 
171  Pac  335,  whore  It  was  said: 

"Where  aq  infnior  court  has  jurisdiction  oi 
the  subject-matter  and  the  parties  to  an  action, 
and  an  appeal  will  He  to  the  Supreme  Court 
from  tbe  order  of  said  Inferior  court,  prohibi- 
tion win  not  issue,  though  the  trial  court  may 
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make  an  enonwo*  application  of  the  law  in 

tbe  determinatioii  of  Uie  isaues  therein." 

The  writ  of  prohibition  is  denied. 

PITGHFORD.  McNEIU^  HIGGINS.  and 
BAIIiBY,  J3^  concur. 


(76  Okl.  2S3) 

MILLER  et  aL  t.  KIMMBL  et  al.  (No.  10355.) 

(Supreme  Oonrt  of  Oklahoma.   Sept  80,  1018. 
Behearins  Denied  Nov.  4,  1918.) 

(Sifaabut  iff  the  Court.) 

1.  Appeal  aitd  kbbob  e=s>1009(4)— Dbobek 

CONCLUSIVE  TTNLESS  AGAINST  WEIOnT  OW  ETI- 
OENCK. 

In  an  equitable  action,  the  judgment  of  the 
trial  court  will  not  be  set  aside  unless  it  ia 
clearly  against  the  weight  of  the  evidence. 

2.  Contracts  «s>10(l)— Based  on  conbid- 

EBATION   NOT  INVALID  BOB   WANT  OF  ICU- 

TIJALITY. 

When  there  is  an  agreement  fonnded  on  a 
conslderatioD,  it  la  not  invalid  for  want  of 
mutuality  because  one  party  has  an  option  while 
the  other  has  not;  or,  In  other  words,  because 
it  is  obligatory  on  one  and  optional  with  the 
other. 

3.  Vendob  and  fubchaseb  «=9l8(l)— Ophon 
TO  PUBCHASE  based  on  ADEQUATE  CORBZD- 

BBATION. 

$100  is  an  adequate  consideration  for  an 
option  to  purchase  within  aix  months  an  un- 
divided one-half  interest  in  a  tract  of  land  for 
¥30,000. 

4.  Deeds  €a»211  (1)— Evidence  to  sustain 
judquent  fob  obantee  in  suit  to  cancel 

DEED. 

Evidence  in  this  case  examined,  and  the 
judgment  of  the  trial  court  held  not  to  be  dear- 
ly against  the  weight  thereof. 

Error  from  District  Court,  Creek  County ; 
Mark  L.  Bozartb,  Judge. 

Action  by  Ambrose  Miller  and  another 
against  J.  D.  Kimmel  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. Affirmed. 

W.  H.  Komegay,  of  Vlnlta,  and  O.  Si- 
mon, of  Tulsa,  for  plaintiffs  in  error. 

Carroll  &  Mason  and  A.  B.  Honnold,  all  of 
Tulsa,  for  defendants  in  error. 

RAINET,  J.  On  July  2,  1914,  for  and  in 
consideration  of  the  sum  of  f  1(N)  to  him  -in 
cash  paid,  Ambrose  Miller  executed  to  J. 
D.  Kimmel  an  option  to  purchase,  within 
six  months  fOr  $30,000,  an  undivided  one- 
balf  interest  in  Miller's  allotment  of  land 
In  Creek  county,  OkL,  and  on  the  Ttb  day  of 
November  of  the  same  year  Ambrose  Miller 
and  Alice  Miller,  his  wife,  conveyed  to  tbe 
said  J.  D.  Klmraei  an  undivided  one-fourth 


interesi  in  and  to  the  same  land.  On  June 
21.  1917,  tbereafter,  Ambrose  Miller  and 
Alice  Miller,  as  plalntlfts,  instituted  this 
action  against  J.  D.  Kimmel  to  cancel  and 
set  aside  and  declare  null  and  void  aald  deed. 
R.  H.  Bltzgerald.  F.  B.  Stepbena,  and  Fred 
S.  Clinton  were  also  made  parties  defend- 
ant in  that  action.  Tbe  plaintiffs,  in  their 
petition,  in  substance,  alleged  that  the  plain- 
tiff Ambrose  Miller  was,  at  the  time  of  the 
transactions  had  with  the  defendant  Klmm^ 
and  had  many  ^eara  prior  thereto  beoi,  a 
confirmed  drunkard;  that  plaintiff's  land 
had  become  vny  valuable,  bat  that  through 
Oie  long  use  of  intoxicating  l^uora  bis  mind 
oad  become  so  weakened  that  be  did  not 
appreciate  the  value  of  money  or  property^ 
and  he  would  sign  anything  for  any  caie  in. 
whom  he  had  confidence,  or  to  get  mon^  or 
whisky;  that  the  defendant  Kimmel  knew 
tbe  value  of  said  land,  knew  the  weakness  of 
Ambrose  Miller,  had  gained  hia  confidence, 
and  through  drink  and  intoxicating  liauors 
had  secured  13ie  six  months'  option  to  buy 
the  land  at  the  price  above  stated;  that 
thereafter,  for  tbe  purpose  of  securing  tbe 
land  for  nothing,  the  said  Kimmel  entered  in- 
to a  conspiracy  with  Fred  S.  Clinton  to  se- 
cure an  interest  in  Miller's  allotment,  and,, 
as  a  result  thweof,  procured  the  signatures 
of  the  plaintiffs  to  a  deed  and  contract  for  an 
undivided  one-fourth  interest  In  said  land; 
that  at  the  Ume  of  procuring  said  deed  the 
said  plaintiff  was  In  an  intoxicated  condi- 
tion;, and  that  his  Intellect  and  mind  were 
80  weaksied  through  the  use  of  intoxicating 
Uguora  ttiat  he  did  not  know  what  he  was 
doing  or  what  be  was  about.  It  was  farther 
alleged  that  Kimmel  bad  conv^ed  some  in- 
terest to  Fitzgerald  and  Stephens,  and  that 
tbey  had  knowledge  of,  or  with  the  exerdse 
of  due  dlllgoice  could  have  ascertained,  the 
circnmatances  under  which  Kimmel  obtained 
bis  title.  It  Is  also  alleged  that  Fred  S. 
Clinton  claimed  home  right,  tltle^  or  interest 
in  and  to  the  land.  Tbe  prayer  was  tor  a 
cancellation  of  the  contract  and  deeds  of  rec- 
ord and  for  a  Judgment  decre^hg  the  title 
to  be  in  the  plaintiff,  and  toe  an  accounting. 

The  defendant  Clinton  did  not  file  an  an- 
svrer.  The  defendants  Kimmel,  Fitzgerald, 
and  Steph«i8,  by  way  of  answer,  admitted 
that  Ambrose  Miller  was  a  member  of  the 
Creek  Nation  of  one-eighth  Indian  blood,  ac- 
cording to  the  oirollmeat  records;  that  the 
land  in  controversy  was  bta  allotment;  that 
on  or  about  July  2,  1914,  tbe  defendant  Kim- 
mel secured  from  the  plaintiff  a  six  months' 
option  to  buy  a  one-balf  interest  in  the  land 
for  $30,000,  said  conveyance  to  be  subject  to 
the  prior  oil  and  gas  l^se  on  said  lands  then 
owned  by  C.  B.  Schaeffer;  that  thereafter 
the  plaintiffs  executed  to  the  defendant  KIto- 
mel  a  warranty  deed  for  an  undivided  one- 
fourth  interest  in  tbe  land;  that  said  deed 
was  made  subject  to  the  prior  oil  and  gas 
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leases  thereon;  tbat  the  ccnulderaUon  for 
the  ^ecotiim  ot  said  deed  moTlnK  from  the 
defendant  Klmmel  to  the  plalntifl  was  the 
defendant  Klmmel's  onltclaimtiig,  releaslni^ 
lod  relinquishing  his  option  cm  the  premises, 
as  eridNced  by  a  written  contract  of  July  2, 
1914,  and  the  further  condderatlon  of  ¥12,000. 
which  was  to  be  paid  plaintiffs  by  causing 
to  be  paid  over  and  delivered  to  th«n  the 
one-eighth  part  of  all  j^vceeda  of  all  royal- 
tiles  accruing  upon  said  oil  and  gas  mining 
lease.  The  defendants  denied  that  the  de- 
teidant  Kimmel  drew  all  the  royalties  from 
siUd  land,  but  alleged  that,  under  the  terms 
«f  the  written  agreonent  between  the  plaln- 
tUb  and  the  defendant  Kiminel.  one^l^th  of 
the  royalttes  was  paid  to  the  plaintiffs  until 
Man^  28,  191%  at  which  time,  at  the  special 
request  of  the  plaintiff  Ambrose  Miller,  de* 
fmdant  Klmmttl  drew  tme-fourth  of  said 
n^ltles,  and.  in  accordance  with  his  con- 
tract with  the  plaintiffs,  promptly  and  Im- 
mediately paid  over  to  the  plaintiffs  one- 
half  of  tbs  royalties  so  received  by  him,  and 
that  up  to  the  time  of  bringing  Uiis  action 
ttm  descendant  EInund  had  received  and 
retained  for  himself  and  the  defendants 
Fitzgerald  and  Stephois  about  $7,300,  and 
that  a  like  amount  of  royalties  had  been 
paid  to  and  received  by  the  plaintiffs.  The 
answer  also  admitted  that  Klmm^  duly  ctm- 
veyed  to  the  defendants  Flbq;erald  and  Ste- 
phens an  undivided  one-sixteenth  lnta«st  in 
and  to  the  lands  described  in  the  petithm. 
The  answer  further  denied  that  either  Paul 
Clinton  or  Fred  S.  Clinton  ever  acted  as 
the  agent  of  J.  D.  Eimmel  or  of  defend- 
ants Fitzgerald  and  St^ens;  denied- that 
Kimmel,  or  any  of  the  answering  defend- 
ants, ever  entered  into  .any  conspiracy 
with  Paul  Clinton  or  Fred  S.  Clinton,  or 
any  other  person  or  persons,  to  secure  the 
warranty  deed  above  moitloned.  They  ex- 
pressly denied  that  any  of  said  instruments 
were  procured  through  fraud,  or  without 
ccmslderatlon,  or  by  the  exercise  of  any  un- 
due influence  by  any  of  them,  and  denied  that 
Ambrose  Miller  was  so  weakened  In  mind 
that  he  did  uot  folly  comprehoid  the  effect 
of  his  contract  with  defendant  Kimmd,  and 
allied  that  at  all  thnes  during  the  trans- 
actions he  fully  comprehended  and  under* 
stood  the  force  and  effect  of  said  instru- 
ments. They  further  specifically  denied  the 
affirmative  allegationa  in  plaintiffs'  peUtlon, 
except  those  which  were  admitted.  The  an- 
swer further  alleged  tbat  the  plaintiffs  were 
guilty  of  laches,  for  tbe  reasrai  that,  though 
plaintiffs  understood  and  comprehended  the 
facts  attending  the  executitm  and  delivery 
of  said  deed  and  contract,  they  did  not  make 
any  donand  upon,  or  Indicate  to,  said  defend- 
ants any  desire  or  intention  to  rescind  said 
contracts  and  deed  within  a  reasonable  time ; 
that  they  had  ratified  the  same,  both  directly 
and  indirectly,  and  asked  that  the  plaintiffs' 
cause  of  action  be  dismissed  at  their  costs. 
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By  way  of  amended  reply  plaintiffs  alleged 
tbat  O.  B.  Howard  was  in  a  conspiracy  with 
deCaidants  to  obtain  the  plaintUTs  allot- 
ment, and  that  the  tranaacthm  by  whidi 
Howfurd.  fhe  Caintons,  and  Khnmel  obtained 
an  Interest  In  said  allotment  were  all  part  of 
one  transaction,  and  lliat  each  depraded  and 
was  conditioned  upon  the  other. 

The  cause  was  tried  to  the  court,  wlttiout 
a  jury,  and  at  Qie  conclusion  of  the  trial  tbe 
court  made  the  following  flt)d*"gs  of  t&ct  and 
conduslons  of  law: 

"The  court  finds  that  at  the  time  that  J.  D. 
Eimmel  obtained  bis  option  to  purchase  the 
lands  la  controversy  from  Ambrose  MUler  in 
so  far  as  the  consideration  la  concerned  as  ap- 
pears from  the  testimony  in  this  case  it  was 
sufficient  and  said  option  was  valid  and  binding 
upon  the  parties  thereto  for  the  term  that  It 
was  to  run ;  that  at  the  time  of  execatins  said 
option  Ambrose  Miller  was  In  a  position  and 
condition  to  know,  and  did  know,  the  oonso- 
Quences  of  his  acts. 

"The  court  finds  that  at  the  time  tbe  ddend- 
ant  J.  D.  Kinund  released  bis  <9tion  and  re- 
ceived a  consideration  therefor  the  sum  of  $1,- 
000.00  and  an  undivided  one-fourth  interest  In 
the  land  in  controversy  that  said  land  had  in- 
creased materially  in  value  snbsequent  to  taking 
the  option,  and  that  the  increase  in  value  was 
an  adequate  consideration  for  the  execution  of 
said  deed  from  Ambrose  Miller  and  wife  to  J.  D. 
Bjmmel  conv^ring  an  undivided  one-fourth  in- 
terest in  the  premises;  that  at  the  time  said 
conveyances  were  made  plaintiff  Ambrose  Miller 
knew  and  apprdiended  his  acts  and  was  familiar 
with  the  terms  and  conditions  under  which  said 
transactions  were  had  as  evidenced  by  corre- 
spondence introduced  In  evidence  which  took 
place  soon  after  said  transactions  were  made  in 
which  tbe  said  Ambrose  Miller  directed  the  pay- 
ment of  the  royalty  interests  according  to  tbe 
terms  as  agreed  upon  between  him  and  Kimmel ; 
thBt  the  sdd  Miller  accepted  the  nqraltles  under 
the  terms  of  die  conveyances  had  between  him 
and  Eimmel  during  all  the  time  from  the  time 
of  the  execution  of  said  deed  np  and  until  just  a 
short  time  before  the  filing  of  this  suit  whldi 
covered  a  long  period  of  time  after  he  had  been 
cured  from  the  drink  habit  and  at  a  time  which 
the  testimony  shows  condasiTely  that  ha  was 
competent  to  transact  his  own  btuiness. 

**^e  court  further  finds  that  no  eonsplra<7 
existed  as  between  the  defendants  J.  D.  Klm- 
md,  F.  E.  Stephens,  and  B.  H.  I^tzgerald,  and 
Fred  CUnton,  Pani  Clinton,  and  O.  R.  Howard 
to  defraud  the  plaintiff  Ambrose  MiUer  in  this 
transaction;  that  the  conveyance  made  to  Eim- 
mel by  Ambrose  Miller  was  separate  and  apart 
from  tbe  Howard  and  Clinton  transactions  with 
Ambrose  Miller  and  waa  free  from  any  taint 
of  fraud  between  Amtoise  Millo:  and  3.  D. 
KimmeL 

"Tbe  court  finds  there  was  no  relation  of  con- 
fidence udsting  at  the  time  of  procuring  the 
deed  between  Kimmel  and  Ambrose  Miller. 

"The  court  finds  that  plaintiff  Ambrose  Miller, 
for  a  number  of  years  prior  and  np  unto  the 
transaction  of  the  conveyances  herein  referred 
to  and  subsequent  thereto,  was  addicted  to  the 
drink  habit;  that  be  had  been  placed  in  a  hospi- 
tal at  one  time  at  Cushlng,  and  Dr.  Duke's 
Saaitarinm,  at  Guthrie,  and  the  K«dy  Institute, 
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at  Kansas  Gty,  tor  treatments  for  the  liquor 
habit,  bat  that  his  mind  was  not  so  alf^cted  or 
doaded  by  dmnkraineas  that  he  dU  not  under- 
stand  basiness  transactions  and  was  thoroughly 
cosTersaDt  with  the  terms  of  the  conTeyences 
at  the  time  they  were  executed  as  comjilained 
of  in  this  action. 

"Tbe  court  does  not  find  it  necessary  to  an- 
swer plaintiffs'  request  for  special  6ndings  men- 
tioned in  No.  6  and  ending  with  No.  13  for  the 
reason  the  court  found  that  there  was  no  col- 
lusion or  fraud  practiced  between  J.  D.  ^mmel, 
Paul  CUnton.  Fred  S.  Clinton,  and  O.  R.  How- 
ard as  against  the  plaintiff  Ambrose  Miller. 

"The  court  finds  that  the  issues  in  this  case 
are  with  the  defendants  J.  D.  Kimmel,  F.  E. 
Stephens,  and  R.  H.  Fitzgerald,  and  against  the 
plaintiff  Ambrose  If  iUer." 

Counsel  for  plaintiffs  requested  the  court 
to  make  18  special  findings  of  fact.  The 
court  made  findings  in  re^onse  to  the  first, 
second,  third,  fourth,  and  thirteenth  re- 
quests, bat  fonnd  It  unnecessary  to  answer 
plaintiffs'  requests  for  other  special  findings, 
for  the  reason  stated  In  the  general  On  dings. 

[1,4]  This  being  an  equitable  action,  we 
have  carefully  examined  the  record,  weighed 
the  evidence,  and  are  of  the  oi^lon  that  the 
findings  of  fact  of  the  trial  court  are  not 
only  not  clearly  against  the  weight  of  the 
erldence,  but  are  in  accord  with  the  prepon- 
derance thereof.  Schock  t.  Fish,  46  Old. 
12,  144  Pac.  584 ;  Crump  v.  t^nbam,  168  Pac 
43.  While  the  evidence  shows  that  the  plain- 
tiff Ambrose  Miller,  about  the  time  and  prior 
to  the  transactions  complained  of,  was  fre- 
qumtly  drunli,  and  at  such  times  his  ability 
to  transact  business  was  impaired,  It  also 
shows  that  he  was  not  always  drunh,  bnt 
was  a  periodical  drunkard,  and  the  testimony 
of  a  number  of  plaintiffs'  witnesses,  as  well 
as  that  of  the  defendants.  Is  to  the  effect  that 
when  sober  he  fully  comprehended  the  nature 
of  his  transactions  and  understood  what  he 
was  doing.  Many  letters  written  by  him 
(some  in  his  own  handwriting)  were  intro- 
duced in  evidence,  whldi  support  the  Judg- 
ment of  the  trial  coart  that  bis  mind,  al- 
thoagh  Impaired,  was  not  impaired  to  the 
extent  that  he  did  not  thoroughly  under- 
stand the  nature  of  his  transactions  and  the 
consequences  of  his  acts.  On  the  contrary, 
these  letters  and  other  evidence  show  that  he 
bad  a  bright  mind  and  that  he  thoroughly 
understood  these  transactions.  The  great 
weight  of  the  evidence  is  to  the  effect  that 
at  the  time  plaintiffs  signed  the  option  and 
execQted  the  deed  and  contract  Miller  was 
not  Intoxicated,  and  that  he  thoroughly  un- 
derstood what  he  was  doing.  The  evidence 
also  shows  that,  at  the  time  the  option  was 
secured  for  $100  to  purchase  an  undivided 
one-fourth  interest  in  the  land  for  $30,000, 
the  $30,000  was  equal  to,  U  not  In  excess 
of,  the  true  Talve  ot  the  one-balf  interest  In 
the  land. 

[2, 3]  But  counsel  for  plaintiffs  contend 
that  as  a  matter  of  law  the  $100  considera- 


tion for  the  option  was  Inadequate  and  was 
so  small  as  to  constitute  of  Itself  a  badge  of 
fraud,  and  assert  that,  there  being  no  ade- 
quate consideration,  the  contract,  beiDg 
optional  as  to  one  of  the  parties  thereto,  la 
optional  as  to  both.  In  Rich  v.  Doneghey  et 
al.,  177  Pac.  86,  this  court,  speaking  through 
Mr.  Justice  Mlley,  said: 

"Strictly  speaking,  a  unilateral  contract  is 
one  in  which  there  is  a  promise  on  one  side  only, 
the  consideration  on  the  other  side  being  execut- 
ed. Evidently  the  term  was  not  used  In  that 
sense  by  the  trial  court,  for  such  contracts  are 
not  v<tfd,  but  are  eqaally  as  valid  as  bilateral 
contracts,  conslstiag  solely  of  mntual  promises 
to  do  some  future  act,  in  which  the  considera- 
tion of  the  promise  of  one  party  is  a  promise 
on  the  part  of  the  otber.  The  term  'unilateral' 
is  often  used  to  express  absence  of  mutuality. 
In  the  case  of  contracts  made  up  solely  of 
mutual  promises,  each  the  consideration  for  the 
other,  where  the  promises  of  one  party  are  so 
expressed  as  not  to  be  absolutely  binding  on 
him,  bnt  to  be  performed  only  if  sudi  party  so 
wills,  or  a  promise  on  but  one  tfd*  and  no  con- 
sideration therefor,  the  one  who  makea  the 
absolute  promise  In  the  one  case,  or  the  sole 
promise  in  the  other,  Is  not  bound  to  perform. 
The  reason  sometimes  given  is  that  the  contract 
is  unilateral,  or  void  for  the  want  of  mutuality. 
The  real  reason  is  that  there  is  not  a  soflldent 
consIderati<m  for  the  promise^  *Ooa«ideTati(ni 
is  essential;  mutoality  of  obligation  la  not,  un- 
less the  want  of  mutuality  would  leave  one  pa> 
ty  without  a  valid  or  available  consideration 
for  his  promise.'  d  R.  C.  L.  686.  Therefore, 
what  the  trial  court  no  doubt  meant  was  that 
the  lessee  neither  gave  nor  made  a  binding 
promise  of  anything  of  value  for  the  grant  of 
the  right  to  explore  the  land  and  produce  the 
oil  or  gas,  If  any  found  thereon.  Id  other 
words,  tiiat  there  was  not  a  sufficient  considera- 
doQ  for  the  grant    In  this  the  court  erred. 

"It  Is  provided  by  statute  In  this  state  that  a 
written  instrument  Is  presumptive  evidence  of 
a  consideration.  Section  934,  Rev.  Laws  1910. 
Also,  that  the  burden  of  showing  a  want  of 
consideration  lies  with  the  party  seeking  to  In- 
validate it" 

In  13  Corpus  Juris,  p.  836,  the  author  of 
the  text  says: 

"When  there  is  an  agreement  founded  on  a 
consideration,  il  Is  not  invalid  for  want  of 
mutuality  because  one  party  has  an  option  while 
the  otber  has  not  or  in  other  words  because  It 
is  obligatory  on  one  and  optional  with  Uie  oth- 
er. Hence  want  of  motnallty  cannot  be  set  iq> 
as  a  defense  by  the  pBxtj  who  has  received  tiie 
benefit  simply  because  it  was  left  optltMial  with 
the  other  party  as  to  whether  be  would  enforce 
his  right,  and  the  option  to  relinquish  a  right 
acquired  under  a  contract  will  not  render  it 
unilateral.  An  option  founded  on  a  considera- 
tion is  a  unilateral  agreement  binding,  from 
the  date  of  Its  execution,  on  the  party  who  ex- 
ecutes it;  and  it  becomes  a  emtract  Inter  pa^ 
tea  when  exerdaed  according  to  the  terma  In 
wch  a  transaction  two  elements  exist:  Tht 
offer  on  the  one  side  which  does  not  become  a 
contract  untit  accepted  upon  the  other,  and 
the  completed  contract  to  leave  the  offer  opea 
for  a  specified  time." 
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See,  al80,  Heyward  t.  Bradley,  179  Fed.  i 
325,  102  C.  C.  A.  509 ;  Johnston  v.  Tripp  (C. ! 
C.)  33  Fed.  530 ;  Watts  v.  Kellar,  56  Fed.  1, 
5  C.  C.  A.  394 ;  Waterman  v.  Waterman  (C, 
C.)  27  Fed.  827;  WUIard  t.  Tayloe,  8  Wall. 
557,  19  L.  Ed.  601 ;  Estes  v.  Fnrlong,  69  111. 
298;  Perkins  t.  Hadsell,  60  111.  216;  Guyer 
T.  Warren,  175  IlL  328,  61  N.  E.  580 ;  Hayea 
V.  CBrten,  149  IlL  403,  37  N.  B.  73,  23  L.  B. 
A.  555;  Smith's  Appeal,  69  Pa.  474;  Haw- 
ralty  v.  Warroi,  18  N.  J.  Eq.  124,  90  Am. 
Dec.  613 ;  Schroeder  t.  Gemelnder,  10  Nev. 
355 ;  Aiple-EemmelmauQ  Keal  Estate  t.  Spel- 
brlnk.  211  Mo.  671,  lU  S.  W.  480,  14  Ann. 
Gaa.  652. 

Therefore,  an  option  contract  based  npon 
an  adequate  consideration  la  not  voidable  on 
the  ground  tb^t  one  party  Is  bound  and  the 
other  Is  not. 

Was  $100  an  adequate  consideration  for 
the  option  contract?  There  are  cases  which 
hold  that  a  nominal  consideration,  snch  as 
60  cents  and  $1,  is  Inadequate;  but  the 
weight  of  authority  seems  to  be  that  fl  is 
an  adequate  consideration  for  an  option  to 
run  a  reasonable  period  In  the  absence  of 
fraud  or  undue  Infltience,  Twenty-five  dol- 
lars has  been  held  to  be  a  suiBcient  consider- 
ation for  an  option  to  purchase  real  estate 
within  four  weeks  for  ¥4.975.  Mueller  v. 
Nortmann,  116  Wis.  468.  93  N.  W.  638,  96 
Am.  St  Rep.  997;  Ooyer  v.  Warren,  175 
IIL  328,  61  N.  E.  580.  In  Guyer  v.  Warren, 
the  consideration  expressed  in  the  option 
was  $1;  the  real  eonsideraflon  was  $50  to 
purchase  In  one  year  a  farm  for  $8,000, 
which  was  held  adequate.  The  court  hav- 
ing found  on  snffldent  evidence  that  Mr,  Klm- 
mel  had  not  entered  into  any  conspiracy  to 
deprive  Ambrose  Miller  of  his  land,  that  he 
practiced  no  undue  influence  on  him,  and  that 
Miller  was  sober  and  knew  what  he  was 
doing  at  the  time  he  and  his  wife  executed 
the  option,  we  are  of  the  opinion  that  $100 
was  an  adequate  consideration  therefor. 

Subsequent  to  the  giving  of  the  option  and 
at  the  time  of  the  ezecutfon  of  the  deed  by 
Miller  and  his  wife  to  the  defendant  Klmmel 
for  the  undivided  one-fourth  interest  in  the 
land,  it  appears  that  there  was  a  probability 
of  finding  the  Bartlesville  sand  on  Miller's 
land,  whldi  created  a  demand  for  it  and 
roidered  it.  In  the  opinion  of  oil  men,  much 
more  valuable.  The  surreader  of  the  option, 
then,  certainly  bad  a  cash  value  of  several 
thousand  dollars,  and.  In  tlie  absence  of  fraud 
and  undue  Influence,  the  release  of  this 
option,  together  with  the  consideration  to  be 
paid  Miller  ont  of  the  oil  royalties,  was  an 
adequate  otmsldemtiiKi  in  law  to  sapxMrt  the 
deed. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  affirmed. 

All  the  JusUcea  concur,  except  HARRI- 
SON, J.,  absent,  and  PITOHFORD,  J.,  not 
participating. 
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(No.  9155.) 

(Sttpreme  Oonrt  of  Oklahoma.  Oct  14.  1919.) 

(Byllalut  by  the  Court.} 

1.  NlOUQKKOS  ^=a2— EUMnriB  IH  OENEUIk 

To  ooDBtitate  actionable  n^;Iigence,  whraa 
the  wrong  la  not  willful  and  intentional,  three 
essential  elements  are  necessary:  (1)  The  ex* 
istence  of  a  duty  on  the  part  of  the  defendant 
to  protect  the  plaintiff  from  injury;  (2)  fail- 
ure of  the  defendant  to  perform  that  doty; 
and  (S)  injury  to  the  plaintifC  proximately  re- 
sulting from  sudi  failure. 

2.  NBOI.IGaNOK  «=>186(9)— <2T7X8nON  FOB  JU- 
ST WHKBE  BEASONABU  MKN  HIOIIT  DITFEB. 

Where  the  evidence  on  the  primary  negli- 
gence ot  the  defendant  is  each  that  reasonable 
and  intelligent  men  might  differ  as  to  the  facts 
and  infercttcfls  to  be  drawn  therefrom,  the  case 
is  one  for  the  Jury, 

3.  Railboadb  «=9370,  872(5)— Gabk  riquibcd 
whxbe  peb80hs  on  tbaok  hat  bb  expeotkd. 

It  is  a  sound  and  wholesome  rule  of  law, 
honuuM  and  ccmaervativB  of  human  lift,  that, 
without  regard  to  the  Question  whether  the  per- 
son killed  or  iniored  in  the  particular  case  was 
or  was  not  «  trespasser  or  a  bare  licensee  upon 
the  track  of  the  railway  company,  the  comEwny 
is  bound  to  exercise  special  care  and  watchful- 
ness at  any  point  upon  its  track,  where  people 
may  be  expected  upon  the  track  in  considerable 
numbers,  as  where  the  roadbed  is.  constantly 
used  by  pedestrians.  At  such  plades  the  rail- 
way company  ia  bouad  to  anticipate  the  pres- 
ence of  persons  on  the  track,  to  keep  a  reason- 
able lookout  tor  them,  to  t^ve  warning  signab, 
such  as  wUl  apprise  them  of  the  danger  of  an 
approaching  train,  to  moderate  the  speed  ot  its 
train  so  as  to  enaUe  them  to  eicajte  injury; 
and  a  failure  of  duty  in  this  respect  will  make 
the  railway  company  liable  'to  any  person  there- 
by injured,  subject,  of  course,  to  the  qualifica- 
tion that  his  contributory  negligence  may  bar  a 
recoTwy. 

4.  Rahaoads  ^376(1)— Oabb  BEQUiaxn  ab 

TO  PBBSOna  ON  TBACK  AOOUBTOICEn  TO  UBE  IT 
AS  FATHWAT. 

Where  deceased  was  walking  along  the  rail- 
road track,  in  broad  daylight,  in  a  well-settled 
coomiuni^,  near  but  not  on  a  pnbHe  CKosslng, 
where,  to  ^e  knowledge  of  tkt  nUlwi^  com- 
pany, the  pnUic  has  bemi  for  a  long  time  prior 
thereto  accustnned  to  using  the  titick  for  their 
own  convenience  as  a  pathway,  and  where  the 
track  was  so  situated  that  decrased  might  have 
been  clearly  visible  for  a  considerable  distance 
ahead  of  the  train,  the  duty  rested  upon  the 
railway  company  to  use  such  degree  of  care  for 
the  safety  of  deceased  as  was  commensurate 
with  the  probabili^  that  some  person  might  be 
nring  the  track  as  a  pathway,  or,  differently 
stated,  to  use  reasonable  and  ordinary  care  to 
avoid  Injury  to  pnaons  whose  presence  on  Its 
premises  was  known,  or  wfaose  presence  It  might 
reasonably  have  anticipated;  and  a  failure  to 
use  such  care,  resulting  in  injury  and  death  to 
deceased,  will  make  the  railway  company  liable 
therefor. 
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6.  Bahaoaim  «B38fi6(4>— Ihjust  to  ijckkseb 

ON  TUOT. 

Nor  doetf  the  fact  that  th«  defendant  had 
placed  signs  along  its  right  of  way,  and  hand- 
ed out  printed  cards  to  pedestrians,  warning  the 
public  against  trespassing  thereon,  absolve  it 
from  the  duty  imposed  by  the  custom  of  the 
public  which  had  ripened  into  a  license,  where 
it  appears  that  no  evidence  was  introduced  that 
the  Injured  man  had  ever  seen  one  of  the  cards, 
and  that  this  custom  d  the  public  had  oontin- 
ned  unabated  after  the  pladng  of  said  sixns  and 
the  giving  out  of  said  carda. 

H.  Nequobncb  ^=9136(25)— PBOZiiun  oxuss 
QUi:6TI0N  rOB  JUBT. 

In  a  suit  for  personal  injuries,  the  question 
of  whether  or  not  defendant's  negligence  is  the 
proximate  cause  of  the  injury  sustained  should 
be  left  to  the  jmy,  where  the  evidence  Is  con- 
flicting, or  where  men  of  ordinary  intelligence 
might  differ  aa  to  the  effect  ot  the  evidence  on 
audi  issue; 

7.  RAILBOAD0  «=98S6a).  897(7),  401(1)— Tbiai. 

^9260(1)  —  NBGUaKHCB  —  InSIBUOTIONB  AS 
TO  PSBSOKS  ON  TXACK  HOT  PBEJUDIOIAZ.. 

Instruetiona  examined,  and  found  that  no 
material  or  prejudicial  error  has  been  committed 
tikerein. 

flrror  from  Diatrlct  Court,  Waablogton 
County ;  K  H.  Budatm,  Judge. 

ActlML  by  Vtmey  J.  Vfoit  against  the  Mlo- 
flonrl,  KansaB  A  Texas  Railway  Company. 
Yevdict  and  Judgment  for  plaintiff,  and  de- 
fendant tnlngs  error.  Affirmed. 

Clifford  U  Jackson,  W.  R.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  In 
error. 

A.  O.  Harrison,  of  Bartlesville,  for  defend- 
ant In  error. 

RAINEY,  J.  This  action  was  commenced 
in  the  district  court  of  Washington  county, 
Okl.,  by  Nancy  J.  Wolf,  widow  of  Charles 
Wolf,  deceased,  to  recover  $10,000  as  dam- 
ages on  account  of  the  death  of  Charles  Wolf, 
who  was  killed  by  being  struck  by  one  of  the 
railroad  company's  trains  near  Bartlesville, 
OkL,  on  the  26th  day  of  April,  1615.  The 
parties  will  be  designated  as  Qiey  appeared 
in  the  trial  court 

a%e  petition  states,  -In  substance^  that 
about  6  p.  m.,  on  or  about  the  26th  day  of 
April,  1916,  the  said  Gbarlra  Wolf  was  walk- 
ing north  on  one  of  tbe  defendant  com- 
pany's railway  tradu  at  the  point  where 
Eleventh  street  crosses  said  track,  and  whUe 
on  said  crossing  and  within  said  hlj^way, 
and  while  in  the  exercise  of  due  care  and 
caution  for  his  own  safety,  was  strtick  by  one 
of  defendant's  north-bound  passiinga:  trains 
and  instantly  killed;  that  tbe  point  where 
deceased  was  struck  was  In  a  pc^ulous 
district  In  the  suburbs  of  said  dty,  and  with- 
in the  yard  limits  of  said  dty,  and  that  a 
large  number  of  pe<vle  use  said  track  at  said 


point  daily  as  a  footpath,  with  full  knowl- 
edge and  conaait  of  defendant;  that,  on  the 
occasion  when  deceased  met  his  death,  the 
engineer  In  chaifie  of  said  north -bound  pas- 
senger train  was  running  said  train  at  a 
rapid  and  dangerous  rats  of  speed,  far  in  ex- 
cess of  that  allowed  by  law  and  the  rules  of 
said  defendant  at  said  point ;  that  no  warn- 
ing signal,  either  by  whistle  or  bell,  was  given 
as  provided  by  law  for  said  ElevoiQi  street 
crossing;  that  the  wly  warning  given  tbe 
deceased  was  1^  four  short  whistles  when  the 
train  was  within  a  few  feet  of  him,  and  too 
late  for  him  to  escape  tram  said  track;  that 
tbe  deceased  did  not  know  of  the  approadi  of 
said  train ;  that  the  track  approaching  said 
point  is  on  an  upgrade  and  almost  straight, 
with  no  obstructions,  so  that  deceased  was 
In  jOaln  view  of  the  eni^neer  oa  said  train, 
and  could  easily  have  been  seui  by  said  engi- 
neer for  more  than  a  half  mile  before  reach- 
ing the  point  of  said  accident ;  that  the  engi- 
neer in  diarge  of  said  train  saw,  or  by  tbe 
exercise  eft  reasonable  and  proper  diligence 
could  have  seen,  the  deceased  in  ample  time 
to  have  given  timely  warning,  and  to  have 
stopped  said  train  and  thereby  avoided  said 
accident;  that  the  death  of  said  Charles 
Wolf  was  due  directly  and  proxlmat^y  to  the 
cfixelessnees,  n^llgence,  and  wanton  and 
willful  acts  of  said  engineer,  while  in  the  due 
course  of  his  employm^it,  in  driving  said 
train  at  an  excessive  and  dangerous  rate  of 
speed  at  said  point,  his  failure  to  give  the 
statutory  signal  of  wamlag  when  approacb- 
Ing  said  public  crossing,  his  failure  to  give 
deceased  any  warning  of  tbe  approach  of  said 
train  until  too  late  for  him  to  escape  from 
said  track,  and  his  failure  to  make  any  effort 
to  stop  said  train  until  within  30  feet  of 
the  deceased,  when  It  was  too  late  to  save  the 
life  of  deceased;  that  deceased  was  a  sober,  In- 
dustrious, and  hard-working  man,  at  the  time 
of  hla  death  earning  $67  per  month  as  wages; 
that  he  provided  well  for  his  family,  spend- 
ing all  bis  wages  In  their  behalf;  that  he 
was  63  years  of  age,  in  robust  health;  and 
that  his  life  expectancy  was  12  years. 

'  The  defendant  compeny's  answer  consisted 
of  a  general  denial  and  a  plea  of  contributory 
negligence.  The  caqse  was  tried  to  a  Jury, 
which  returned  a  verdict  tor  plaintiff  In  tbe 
sum  of  $3,000.  Judgment  was  rradered  ac- 
cordingly, from  which  the  railway  company 
has  appefded  to  this  court 

Defendant  in  its  brief,  spedfles  20  asBlgn- 
mentB  of  error,  but  we  think  that  all  the 
questions  raised  on  appeal  may  be  adequate- 
ly disposed  of  upon  a  determinatlMi  of  the 
following  questions:  (1)  Did  the  court  err  In 
overruling  defendant's  demurrer  to  plalntUTs 
evidence,  and  In  refusing  to  Instruct  the  Jury 
to  return  a  verdict  in  favor  of  def«idant? 
(2)  Did  the  court  «t  In  its  Instructions  to 
the  Jury? 
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[1]  It  Is  a  well-aettled  rule  of  law  ttaat  to 
constitute  actionable  negllscnce,  wbere  the 
wrong  Is  not  willful  and  Intentional,  three 
esBOitlal  dments  are  neceaaarr;  0)  The  ex- 
istmoe  of  a  duty  on  the  part  of  the  d^radant 
to  protect  tbA  iriaintiff  ttom  Injury ;  09  fUl- 
ure  of  the  defradant  to  perform  that  duty ; 
ud  ^  Injury  to  tb»  plaintiff  proximate  re> 
raiting  from  sodi  fiOlnre.  a.  R.  I.  &  F.  By. 
Co.  V.  Folta,  64  OkL  fise,  154  Pac.  619;  Clinton 
ft  a  W.  By.  Oa  T.  Dmilap.  60  Okl.  ?{»,  1S6 
Pac  654;  C  B.  I.ft  P.  By.  Go.  t.  Fflnlx,  169 
Pac;  U41;  Lnsk  t.  Wilkes,  172  Pac.  9ffi9,  L. 
B.  A.  1918B,  618. 

[2]  Where  ttteeridenoe  Is  such  that  reasut- 
aUe  and  Intelligent  men  might  differ  as  to  the 
facta  and  inferences  to  be  drawn  therefrom, 
the  case  is  me  for  the  Jury.  Littlejohn  t. 
Midland  Valley  B.  Ga,  47  OkL  204,  148  Pac. 
120 ;  New  Xork  Plate  Glass  Ins.  Go.  r.  Eats,  51 
OkL  718. 162  Pac.  863;  a,  B.  I.  &  P.  By.  Go. 
T.  Felder,  56  OkL  220, 155  Pac.  529;  G.,  R.  I. 
A  P.  By.  Go.  T.  Sdunds,  57  Okl.  688, 157  Pac 
Taking  x>labittff's  evidence,  together 
with  all  reaaonahle  deductions  and  Inferoices 
therefrom,  can  It  be  said  that  reasonable  and 
Intelligent  men  would  agree  that  the  defend- 
ant company  was  not  negligent  imd«'  the  cir- 
cumstances? To  answer  fhla  Qoestion  we 
must  first  detmnlne  what  duty,  If  any,  the 
deftttdant  company  owed  the  deceased  under 
the  facts  ctf  this  case. 

[3-1]  Concerning  the  duty  which  a  raUroad 
company  owes  to  a  person  walking  on  its 
trades  under  circumstances  similar  to  thos*^ 
In  the  instant  case,  and  as  to  whether  such  a 
person  is  a  trespasser  or  bare  licensee,  the 
different  state  courts  are  in  hopeless  con- 
flict. Many  cases  support  the  view  favored 
by  Elliott  on  Ballroads  (2d  Ed.)  1 1250.  which 
la  that  a  bare  licensee,  such  as  the  deceased 
In  thecase  at  bar,  takes  his  license  subject  to 
the  "concomitant  risks  and  perils,"  and  oc- 
cupies substantially  tbe  position  of  a  tres- 
passer, and  that  the  company  owes  htm  no 
duty  of  active  vigilance  to  discover  him,  but 
only  owes  him  the  duty  of  oercising  ordi- 
nary care  not  to  injure  htm  after  discovering 
Mm  in  a  place  of  perlL  On  the  other  hand, 
there  are  many  authorities  supported  by 
sound  reason  whtdi  take  the  contrary  view, 
which-  is  well  stated  in  Thompson  on  N^li- 
gence  (2d  Ed.)  {  1726,  as  follows: 

"It  is  a  floTind  and  vholesome  rule  of  law, 
hamaos  and  conservative  of  human  life,  that, 
witbont  regard  to  the  question  whether  the 
person  killed  or  ioiured  in  the  particular  case 
was  or  was  not  a  treapasaer  or  a  bare  licensee, 
upon  the  track  of  the  railway  company,  the  com- 
pany is  bound  to  exercise  special  care  and  watch- 
fulness at  any  point  upon  its  track,  where  peo- 
ple may  be  expected  upon  the  track  in  consid- 
erable numbers,  as,  for  example,  in  a  city  wbere 
the  population  is  dense,  even  between  streets 
where  the  track  has  been  extcnaively  used  for 
a  long  time  by  pedestrians,  or  wbere  the  road- 
bed is  constantly  used  by  pedefetriana;  or  at  a 
bridge  in  a  thickly  settled  community  whidi  tbe 


pnUIe,  in  ont^erable  numbers,  have  naed  tot 
many  years.  At  such  places  the  railway  com- 
pany is  bound  to  anticipate  tbt  presence  of  per- 
sons on  the  track,  to  keep  a  reasonable  look- 
out for  them,  to  give  warning  signals,  audi  as 
will  apprise  tiiem  of  the  danger  of  an  approach- 
ing train,  to  moderate  tbe  speed  of  its  train  bo 
as  to  enable  them  to  escape  injury ;  and  a  fail- 
ure of  duty  in  tiiis  respect  will  make  the  rail- 
way company  liable  to  any  person  thereby  in- 
jured, subject,  of  course,  to  the  qualification 
that  hfi  contribototy  negilgence  may  bar  a  re- 
covery." 

Tbe  earlier  decisions  of  this  court,  it  seems, 
Inclined  somewhat  toward  the  views  ex- 
pressed in.  Elliott  on  Railroads,  but  our  later 
decisions  have  so  construed  and  modified 
these  earlier  decisions  as  to  make  the  presoit 
weight  of  authority  In  this  Jurisdiction  sub- 
stantially in  accord  with  the  above-quoted 
views  of  Mr.  niompson. 

In  AtcblBon,  T.  &  S.  F.  R.  Co.  v.  Cogswell, 
23  Okl.  181,  99  Pac  923,  20  U  K.  A.  (N,  S.) 
837,  a  person  went  to  the  depot  of  a  railway 
company  to  meet  an  incoming  passenger  with 
whom  be  bad  an  engagem«it,  for  the  pur- 
pose of  continuing  their  business  matters 
after  their  meeting  at  the  train.  In  walking 
across  the  platform  the  plaintiff  was  Injured 
by  stepping  into  a  hole  In  said  platform, 
which  the  defendant  had  negligently  covered 
by  a  loose  and  unoatled  board.  The  court  held 
(bat  under  the  circumstances  plaintiff  was 
an  Invitee,  and  the  railway  company  was  li- 
able for  his  injuries  proximately  resulting 
from  its  negligence.  Tbe  opinion  in  that 
case  contained  language  whldi  Is  (dearly  dic> 
tum.  It  is  as  follows: 

**A  person  who  does  not  go  upon  tbe  premises 
of  a  railway  company  as  a  passenger,  servant, 
trespasser,  or  as  one  standing  in  any  contrac- 
tual relation  to  the  corporation,  but  who  is  per- 
mitted by  ttta  company  to  come  upon  its  prem- 
ises for  bis  own  interest,  convenience,  or  benefit, 
is  upon  the  premises  of  such  railway  company 
as  a  licensee,  and  the  railway  company  is  lia- 
ble only  for  willful  or  wanton  injuries  which 
may  be  done  to  such  licensee  by  the  gross  negli- 
gence of  its  agents  or  employ^" 

'  Counsel  fbr  defendant  relies  upon  this  ex- 
pression to  suMwrt  their  contention  that  un- 
der tbe  dreomstances  of  tbe  case  at  bar  the 
railway  company  was  under  no  duty  to  ex- 
erdse  ordinary  care  to  discover  ^aintlff  in 
a  place  of  danger  and  prevent  injury  to  talm. 

In  point  of  time,  the  next  case  up<m  which 
counsel  for  dtfmdant  rely  is  Rogers  v.  C, 
R.  I.  &  P.  B.  Ga,  32  OkL  109,  120  Pac  1003. 
In  that  case  the  plaintiff,  near  midnight 
while  standing  on  the  railroad  tracks.  In  the 
switchyards,  not  at  a  crossing  or  depot  was 
struck  by  a  train  and  Injured.  It  was  not 
sbown  that  any  servant  of  the  railroad  com- 
pany knew  of  his  presence  on  the  track  or 
of  bis  position  of  danger  or  even  that  he  re- 
ceived injuries.  Some  evidence  was  intro- 
duced tiiat  some  of  tbe  bands  working  at  a 
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compress  about  half  a  mile  from  town  bad 
occasknuUly  used  tbe  trade  lonigltadlnaUy, 
vben  tlie  acddent  occurred,  as  a  walkway  to' 
town;  bnt  tbere  was  not  any  evidence  that 
the  railroad  company  or  any  of  its  enploy^s 
permitted  m  knew  ot  muSi  nae.  Mdllher  was 
there  any  erldenoe  that  the  track  bad  been 
used  by  j^estrlans  for  more  than  six  or  sev- 
en weeks,  or  that  during  said  time  travel  was 
either  contfaroed  or  trequent  or  had  existed 
to  sncb  an  extrat  as  to  make  a  pathway*  or 
to  afford  other  means  of  notice  of  its  use  by 
pedestrians.  Defendant  demurred  to  the  evi- 
dence, which  demurrer  was  sustained.  Obvi- 
ously the  case  is  not  In  point,  since  In  the 
case  at  bar  It  Is  well  established  that  the  rail- 
way company  did  know  of  the  custom  of  us- 
ing the  track  as  a  walkway,  and  the  accident 
occurred  In  broad  daylight  on  a  clear  day, 
when  the  engineer,  by  the  exerdse  of  ordina- 
ry care,  might  have  seen  the  deceased  for  a 
long  distance  ahead  of  the  train,  and  did  see 
him,  before  the  accident. 

O.,  R.  I.  A  P.  R.  Co.  V.  Stone,  S4  Okl.  364, 
12C  Pac.  1120,  U  R.  A.  laiSA,  142,  Is  also 
dted.  In  that  case  plalntUf  was  a  trespasser 
riding  on  (me  of  defendant's  trains,  who  was 
injured  by  reason  of  defendant's  gross  neg- 
ligence in  allowing  certain  freight  cars  to 
run  down  a  steep  Incline  upon  the  main  trac^ 
and  collide  with  the  train.  Defendant  was 
held  UaUe,  and  the  rule  was  announced  by 
the  court  that  a  trespasser  can  recover  for 
gross  n^Ugence  on  the  part  of  a  railroad 
company  where  he  Is  guilty  of  no  oontrlbn- 
tory  negligence,  as  disclosed  by  the  fticts  of 
that  case.  The  facts  being  so  dissimilar,  that 
case  Is  not  very  helpful  In  the  consideration 
of  the  Instant  case. 

In  Oulf,  O.  &  S.  F.  R.  Co.  v.  Dees  et  aL, 
44  Okl.  118,  143  Pac.  862,  L.  R  A  IQISEI,  396, 
plaintiff's  Intestate  met  the  injury  which  re- 
sulted in  his  death  in  going  across  defend- 
ant's yards  and  climbing  between  the  cars  of 
a  train.  Plaintiff  attempted  to  show  that  de- 
ceased was  not  a  trespasser  by  reason  of  the 
fact  that  pedestrians  were  In  the  habit  of 
crossing  defendant's  tracks  Just  north  of  the 
stock  pens  where  the  old  street  had  formerly 
crossed  the  right  of  way.  The  trial  court 
rendered  Jndgmait  on  a  verdict  in  favor  of 
plaintiff,  which  was  reversed.  In  the  course 
of  the  opinion  this  court  said: 

"If  tiie  defendant  bad  known,  at  tiie  time  It 
slightly  moved  Its  train,  that  the  deceased  was 
passing  between  its  cars,  and  thus  In  a  position 
of  danger,  s  very  different  situation  would  be 
presented,  involving  prindples  ot  law  not  here 
involved.  But  this  record  is  barren  of  such 
proof.  If  this  had  been  an  accident  to  a  pedes- 
trian at  a  crossing,  and  there  had  been  suffi- 
cient proof  tiiat  pedestrians  for  a  long  time 
bad  been  crossing  defendant's  tracks  at  tfae  place, 
continuously  and  in  large  numbers,  and  that  the 
defendant  knew  of  same,  or  that  the  circum- 
stances were  such  as  to  impute  knowledge,  then 
the  companr  would  have  been  under  the  duty  of 
looking  out  >or  persons,  and  of  reasonably  ex- 


pecting them  to  be  at  sod)  place ;  and  tite  rules 
applying  as  between  a  carrier  and  a  naked  tre^ 
passar  would  be  modtfled.  Bat  sneh  Is  not  ^ 
casth" 

It  la  thus  dearly  seen  that  the  facts  in  that 
case  were  so  different  from  those  in  the  case 
at  bar  that  a  different  rale  of  law  was  ap- 
plicable; but  the  court  Indicates  that  nnder 
drcumstancea  analogous  to  those  preaented 
In  the  instant  cas^  a  different  rule  would 
have  been  ai^Ued. 

Defendant  also  dtes  In  support  <a  its  con- 
tention tbe  case  of  Midland  TaUey  B.  Oa  v. 
UttleJobn»  44  OkL  8,  143  Pao.  1.  In  that 
case  the  neg^gence  consisted  In  leaving  an 
Inm  flywhe^  about  80  Inebes  In  diamc^, 
and  weighing  about  866  pounds,  on  defend- 
ant's idatform  In  sudi  position  that  i^alnttff, 
a  liar  4^  yean  of  age,  In  going  i^on  said 
platfwm  to  play,  and  attonptlng  to  cUmb  ut>- 
on  said  flywheel,  was  injured.  Judgment 
was  rendered  for  plaintiff;  wtaldi  was  re- 
versed by  this  court,  and  the  case  remanded 
for  a  new  trial  upon  the  ground  that  plaintiff 
was  a  trespasser  or  bare  licensee  and  Aonld 
not  have  bem  allowed  to  reoovor  without 
proof  of  either  willfulness  or  wantonness  on 
the  inrt  of  defendant  Upon  tiie  second 
trial  of  tbe  case,  tbe  oonrt  sustained  a  de- 
murrer to  the  itointtff's  evidence,  dlsdia^ed 
Uie  Jury,  and  mtered  judgment  for  tbe  de- 
fendant, and  the  caae  again  came  before  this 
court  In  UttleJohn  t.  Midland  Valley  B. 
Ga,  47  OkL  204,  148  Paa  120^  and  was 
again  rerosed  on  the  ground  that,  rince  the 
standard  of  duty  in  cnch  cases  varied  accord- 
ing to  the  drcomstancea,  it  most  be  deter- 
mined by  the  Jury  where  there  was  snffldeot 
evidence. 

Tbe  questlai  of  tbe  duty  ot  a  railroad  com- 
pany to  a  lloenaee  came  up  sgnarely  tm  de- 
cision in  this  court  for  the  first  time  in  Wll- 
hdm  T.  Mlssonri,  0.  ft  O.  B.  Co..  62  OkL  317, 
162  Pac.  1068,  L.  B.  A.  18160;  1029:  In  that 
case  tbe  deceased,  ^Ue  walkbig  aUmg  a  side 
tr&dk.,  whtdi  bad  been  used  tot  several  years 
by  persons  living  In  a  cerialn  vicinity  as  a 
near  cut  In  going  from  the  east  to  the  west 
part  ot  the  town  and  returning,  .was  struck 
and  nm  over  and  killed  by  some  fireigbt  cars, 
whldi  defendant's  servants  bad  swltdied  up- 
on the  dde  track  upon  wbldi  tbe  deceased  was 
walking,  with  no  one  on  or  In  contnA  of  said 
cars.  A  demurrer  to  tbe  evidence  was  sus- 
tained by  tbe  trial  court,  which  ruling  was 
reversed  by  this  court  It  was  there  con- 
tended by  plaintiff  that  undw  such  drcnm- 
stances  deceased  was  a  licensee,  while  d^nd- 
ant  contended  that  he  was  a  trespasser  pure 
and  simple.  The  court  held  that  It  was  the 
dnty  of  the  court  to  have  submitted  to  the 
Jury  the  usage  of  the  public  in  regard  to  tbe 
pathway,  and  to  have  left  tbem,  under  prop- 
er instructions,  to  determine  whether,  under 
all  the  facts  and  drcumstances,  the  deceased 
was  a  licensee,  with  the  permission  of  tbe 
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railway  company,  ezprees  or  Implied,  to  use 
this  track  as  a  patbway,  or  was  a  mere  tres- 
passer. While  tbe  eridence  disclosed  facts 
which  might  amoant  to  gross  negligence  on 
the  part  of  the  railway  comi>any,  and  In  tiiat 
respect  the  case  la  not  on  all  fours  with  the 
case  at  bar,  the  facts  showing  deceased's  re- 
lation to  the  defendant  are  practically  the 
same  as  those  in  the  case  at  har,  and  the  case 
is  In  point  on  the  question  we  axe  now  con- 
sidering. 

In  St.  L.  ft  S.  F.  B.  Go.  r.  Hodge.  68  Okl. 
427,  157  Pac.  60,  the  plaintiff  was  Injured  by 
being  struck  by  a  caboose,  which  defendant 
suddenly  and  without  warning  bumped 
against  with  its  engine  Just  as  plaintiff  was 
crossing  the  tT&A  immediately  behind  the  ca- 
boose. There  was  evidence  that  plaintiff,  who 
was  a  boy  12  years  of  age,  tc^ther  with 
other  boys  of  about  the  same  age,  was  accus- 
tomed to  going  to  the  place  where  the  accident 
occurred  to  play  and  to  gather  coal  at  a  coal 
chute.  The  evidence  was  conflicting  as  to 
whether  the  servants  of  defendant  had 
warned  the  boys  to  stay  away.  On  the  after- 
noon of  the  accident  plaintiff  testified  he 
went  to  the  coal  chute  where  there  were 
some  other  boys  picking  up  coal,  when  h^ 
thought  he  heard  some  bo^  whistle  across 
the  track,  and  went  over  to  find  than.  Not 
finding  them,  he  attempted  to  return  to  the 
west  ride  of  the  track  within  a  few  feet  of 
the  rear  of  the  caboose,  but  as  he  stepped 
upon  the  track  the  engine  struck  the  cars  to 
whidi  the  caboose  was  attached,  causing  the 
caboose  to  hit  him,  knocking  him  off  the 
track,  the  car  running  over  his  right  leg  and 
amaahtng  his  left  foot  The  plaintiff  brought 
his  action  on  the  dieory  Uut  he  was  a  Ueen- 
ne,  and  defoidant  ccmteoded  that  be  was  a 
mere  trespasser,  and  consequently  the  only 
Cvtf  it  owed  him  was  to  exercise  ordinary 
care  not  to  Injure  him  after  his  presence  in 
the  dangerous  situation  was  dlscorered. 
This  court,  in  the  oi^nlon  delivered  by  Mr. 
Justice  Sharp,  recognising  that  there  was 
great  conflict  of  opinion  among  the  different 
courts  in  the  United  States,  tboronghly  re- 
views the  authorities,  and  as  a  result  tiiereof 
tile  rule  annonnoed  in  the  line  of  authorities 
lepresaited  Taif  the  oplnicm  in  Felton  v.  Aub- 
rey. 74  Fed.  360,  20  a  a  A.  436,  was  fol- 
lowed. This  court  quoted  with  approval 
from  the  opinion  in  ti^  Felton  Case,  as  fol- 
lows: 

"If  the  company  has  bo  long  acgalesced  In  the 
condnnoQs  and  open  uae  of  a  particular  place 
at  a  crossing  as  to  justify  the  inference  that  it 
acquiesced  in  that  use,  It  would  seem  to  follow 
that  it  was  bound  to  antidote  the  presence 
of  snch  licensees  upon  its  track  at  the  place 
where  soch  erossing  had  been  long  pennltted. 
In  each  a  case  It  would  not  be  conristent  with 
dne  regard  to  hnman  life,  and  to  the  rights  of 
others,  to  say  that  such  licensees  are  mere 
trespassers,  or  that  the  duty  of  the  acqniesclng 
esmpany  was  no  greater  than  if  they  were  mere 
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trespassers.  Nonliability  to  trespassers  Is  predi- 
cated up<Hi  tiie  right  of  the  company  to  a  dear 
track,  upon  which  it  is  not  bound  to  antidpate 
the  presence  of  trespassers.  It  therefore  comes 
undcT  no  duty  to  a  trevasser  until  his  presence 
and  danger  are  observed.  But  if  it  has  permit* 
ted  the  public  for  a  long  period  of  time  to  habit- 
ually and  openly  cross  its  track  at  a  particular 
place,  or  use  the  track  as  a  pathway  between 
particular  localities,  it  cannot  say  that  it  was 
not  bound  to  antidpate  the  presence  of  such  per- 
sons on  Its  track,  and  was  therefore  not  under 
obligation  to  operate  its  trains  with  any  regard 
to  the  safety  of  those  there  by  its  license.  Tbit 
distinction  between  BabiUty  for  the  passive  and 
active  negUgenee  of  the  owner  of  premises  to  li- 
censees Is  recognised  very  dearly  hj  the  Court 
of  Appeals  of  New  York.  Barry  v.  Bailroad 
Co.,  92  N.  T.  290,  44  Am.  Rep.  377;  Byrne  V. 
Railroad  Co.,  104  N.  T.  863.  10  N.  B.  680,  08 
Am.  Hep.  (02." 

The  case  of  Gamer  v.  Tnrmbnll.  04  Fed. 
321,  38  C.  C.  A.  361,  la  also  dted  with  ap- 
provaL  In  that  case  It  was  urged  by  the  re- 
ceiver of  the  railway  company  that  the  dilld 
was  a  trespasser  on  the  track ;  hence  that 
the  train  operatives  owed  It  no  duty  until 
its  presence  was  discovered,  and  they  were 
under  no  oUigation  to  anticipate  its  presence 
on  the  track,  or  to  be  on  the  lookout  for  it 
or  other  persons  at  the  place  where  it  was 
run  over  and  killed.  The  opinion  observes 
that  there  are  some  adjudicated  cases  sap* 
iwrting  that  view,  but  states: 

"We  are  persnaded  that  it  is  not  a  correct 
rule,  as  applied  to  those  portions  of  a  railroad 
track  which  many  people  have  been  In  the  hab- 
it of  unng  as  a  foo^th  for  a  considerable  pe- 
riod, without  obJecti(m  on  the  part  of  the  rail- 
way company,  although  without  any  express 
license  to  do  so.  Train  ot)eratives  oui^t  to  be 
required  to  take^notice  of  sudi  usages  and  ecoi- 
dltiooB  which  actually  exist  and  to  r^ulate 
their  actions  accordingly.  A  proper  regard  for 
tiie  safe^  of  persons  and  property  Intrusted 
to  their  charge,  and  for  human  life  In  general, 
should  impel  them  to  do  so.  When,  therefore, 
for  a  considerable  period,  numerous  persons 
have  been  accustomed  to  walk  across  a  rail- 
road track  or  along  a  railroad  track  between 
given  points,  either  for  business  or  pleasure, 
railroad  engineers  shotdd  take  notice  of  such 
practice,  and  when  approaching  sudi  places, 
should  be  required  to  exercise  reasonable  pre- 
cautions to  prevent  Injuring  them.  Knowing 
the  usage  which  prevails,  they  may  reasonably 
be  required  to  antidpate  the  probable  presence 
of  persons  on  or  near  the  track  at  snch  places, 
and  to  be  on  the  lookout  when  thdr  attention 
Is  not  directed  to  the  performance  of  thdr  otb^ 
duties,  ^e  natural  impulses  of  a  person  who  - 
has  s  proper  regard  for  the  wdbre  of  others 
would  prompt  him  to  thus  act" 

The  court  next  reviews  the  Oklahoma  cas- 
es, distinguishing  A.,  T.  A  S.  F.  R.  Co.  v. 
CogsweU,  23  Okl.  181,  90  Pac.  923,  20  L.  R.  A. 
(N.  S.)  837,  A.,  T.  ft  S.  F.  H.  Co.  v.  Jandera, 
24  OkL  106,  104  Pac.  339.  24  L.  R.  A.  (N.  S.) 
535,  20  Ann.  Cas.  316,  and  Rogers  v.  Chica- 
go, B.  L  ft  P.  B.  Co.,  32  Okl.  109,  120  Pao. 
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1086,  and  approrlng  and  following  the  rule 
stated  In  WtUulm  t.  Mlasonrit  O.  A  G.  B.  Co., 
52  OkL  817,  ISa  Fa&  1068,  Lu  B.  A.  10160, 
1029,  heretofore  meotloned. 

Tbe  case  of  T.  ft.  8.  F.  B.  Ca  Hllea, 
170  Pao.  896,  la  not  In  point,  since  In  that 
case  tbwe  was  no  eridoice  to  show  that  the 
trade  ot  the  def^idant  company  betweoi 
Pawnee  and  Skeedee  was  commonly  used  by 
the  public  as  a  footpath,  as  alleged  In  tbe 
petition.  Such  belnf  tnie,  the  plaintiff  must 
be  r^iarded  as  a  mere  trespasser,  and  a  dif- 
ferent role  of  law  applied  than  wonld  hare 
been  the  case  had  the  auctions  of  the  petl* 
tion  been  supported  1^  the  evidence. 

The  fiicts  m  the  cases  ot  St  L,  I.  M.  ft  CI. 
B.  Oo.  r.  Gibson.  48  Okl.  SS8,  ISO  Paa  465. 
and  K.  a  S.  B.  Ca  T.  Lans^ey,  160  Pae.  451. 
dearly  distinguish  them  fn»n  the  case  at  bar. 
and  win  not  here  be  qwdflcally  discussed. 

In  O,  B.  I.  ft  P.  B.  Co.  T.  AusUn.  163  Pac 
617,  Ii.  B.  A.  1017D.  666,  plaintiff  was  travel- 
ing across  tlie  yards  and  tnxika  of  a  railway 
company  along  a  well-deflned  pathway,  which 
had  Been  omstantty  nsed  by  the  public  In 
large  nnmbors  for  el^  or  ten  years,  and 
was  sera  by  two  of  defendant's  senmnts.  but 
was  given  no  warning,  snd  was  run  against 
and  injured.  Upon. this  state  of  the  record 
plain  tiff  was  allowed  recovery,  this-  court 
stating: 

"When  it  was  made  to  appear  diat  a  well-de- 
fined pathway  existed  along  the  route  whidi 
^ntiff  was  traveUng,  and  this  pathway  had 
ezlBted  for  a  long  period  of  time,  and  the  nse 
thereof  b;  the  public  was  continuoae  and  in 
Urge  nnmbera,  these  facts  were  sufficient  to  put 
the  defendant  company  and  its  employ^  upon 
notice  that  persona  were  liable  to  be  passing 
thereon  and  imposed  upon  them  tbe  dut?  to  use 
that  degree  of  care  for  the  safety  of  human 
life  that  was  commensurate  with  the  circum- 
stances; or,  difleroitly  stated,  to  we  reason- 
able and  ordinary  care  to  avidd  Injnry  to  per* 
sons  whose  presence  on  its  premises  was  known, 
or  whose  presence  it  might  reasonably  have  an- 
ticipated ;  and,  under  the  circumstances  disclos- 
ed by  the  evidence,  defendant  was  guilty  of 
gross  negligence  rendering  it  liable  for  any  in- 
juries occasioned  thereby. 

"Nor  does  the  fact  that  the  defendant  had 
placed  signs  along  its  right  of  way  warning  the 
public  against  tre^assiog  thereon  absolve  It 
from  the  duty  imposed  by  tiie  custom  of  the  pub- 
lic whIdi  had  ripened  into  a  license,  where  it 
appeara  that  this  custom  had  continued  unabat- 
ed after  the  placing  of  said  rigna." 

Jn  the  case  at  bar  the  evidence  discloses 
that  deceased  met  his  death  while  walking 
along  the  defendant  company's  railroad 
tradE,  near  but  not  upon  the  public  highway, 
outdde  the  dty  limits  of  Bartlesvllle  but  in 
a  wdl-aettled  community;  that  tbe  track 
from  tbe  direction  whence  the  train  was  ap- 
proaching was  but  very  sli^tly  curved,  so 
that  deceased  and  the  defendant's  servants 
upon  the  engine  might  have  been  visible  to 
eadi  other  while  the  train  was  a  considerable 


distance  op  the  tratik;-  tbat. defendant  Iiad. 
posted  trespass  signs  along  its  rii^t  ot  my 
and  had  handed  out  some  cards  warning 
against  trespasdng  on  ttie  right  ot  way,  bat 
no  heed  was  given  to  these  warnings,  of 
whhdi  fiact  defendant  was  fully  aware^  and 
no  evidence  was  introduced  Uiat  deceased 
bad  ever  received  or  seen  one  of  these  cards. 
Borne  evidence  was.  introduced  to  the  dfect 
that  deceased  was  hard  of  hearing,  though 
his  wife  testified  that  she  had  no  trouble  in 
making  him  nndwstand,  qwaking  in  an  or- 
dinary tone  <tf  voice;  Deceased  gave.no  Ikeed 
10  the  train  nor  indicated  that  he  was  aware 
of  Its  approadk  until  it  was  almost  upon  bim, 
when  he  turned  his  head  jiuC  aa  the  train 
struck  him.  The  evidence  was  conflicting  as 
to  what  wamlz^  slgnala  were  given  by  the 
approadiing  train. 

Upon  this  state  of  Oie  neord,  in  view  ot 
the  authorities  above  art  ftn-th,  it  is  our 
(pinion  Uiat  Just  and  reasonable  men  wonld 
not  agree  that  the  defradant  was  not  negli- 
gent under  ib»  circumstances,  and  the  case 
was  Oierefore  we  for  submission  to  the  Jury 
under  proper  lnstmction& 

[I]  It  is  Insisted  that  the  d^endant's  al- 
leged n^ligence  was  not  the  pnndmate  cause 
of  the  deceased's  injuries  and  death.  In 
Clinton  &  O.  W.  B.  Ca  v.  Dunlap,  66  OkL  755. 
156  Pac.  664,  we  said: 

"In  a  snit  for  personal  injuries  tbe  question 
of  whether  or  not  defendant's  nei^igence  is  the 
proximate  cause  of  the  injury  sustained  should 
be  left  to  the  Jury  vAere  the  evidence  la  con- 
flicting,  or  where  men  of  ordinary  Intelligence 
might  differ  as  to  tlie  effect  of  the  evidence  on 
the  p(dnt" 

This  rule  Is  too  well  settled  to  require  the 
dtatfon  of  the  many  other  cases  to  tiie  same 
effect  In  this  and  other  Jurisdictions.  The 
instant  case  Is  dearly  within  this  rule. 

[7]  The  defendant  complains  of  certain  of 
the  Courtis  instructions  to  the  Jury.  Instruc- 
tion No.  10  was  a  general  deflnldon  of  a 
licensee.  Defendant's  objection  to  it  is  that 
it  Is  abstract  and  calculated  to  mislead  tbe 
jury.  It  appears  to  be  In  entire  aoc(n4  with 
definitions  of  that  term  heretofore  approved, 
by  this  court  Instmctton  No.  11  states  ^t 
where  a  railroad  track  has  been  used  fOr  a 
long  time  as  a  common  passageway  by  the 
public  with  tiie  knowledge  or  tadt  consent 
of  the  deCendaoti  or  where  in  the  exercise  ot 
ordinary  care  it  must  have  known  of  such 
use,  a  pedestrian  so  u^ng  said  track  is  a 
licensee.  We  cannot  see  how  the  rights  of 
the  defendant  could  have  been  prejudicially 
affected  by  this  Instruction.  Instruction  No. 
13  stateft  13ie  d^rree  of  care  required  ot  a 
railroad  company  under  drcumstances  such 
as  those  in  the  case  at  bar.  as  laid  down  by 
Thompson  on  Negllgoice  (2d  Ed.)  f  1726,  and 
followed  by  this  court  In  the  Wllhelm  Case 
and  the  Hodge  Case.  Defendant's  requested 
instruction  No.  23  was  to  the  effect  that 
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tbere  was  no  evidence  In  the  case  that  the 
railroad  company  acquiesced  In  tbe  nse  of 
Its  tracks  aa  a  walkway  In  the  vicinity  of  the 
eoddent  In  view  of  our  statement  of  the 
law  and  facta  in  this  opinion,  it  Is  clear  that 
the  failure  to  give  this  Instruction  was  not 
error.  While  lostmctlons  Nos.  2,  IS,  and  19, 
requested  hy  the  defendant  and  refused  by 
the  court,  are  doubtless  correct  statements 
of  law,  the  failure  to  give  them  could  not 
prejudice  the  rights  of  defendant,  since  they 
are  covered  In  other  Instructions  given  hy  the 
court.  Requested  Inatructton  No.  21  was  to 
the  effect  that.  If  the  defendant  had  posted 
the  "no  trespass"  irigns  and  had  taken  other 
means  to  notl^  persons  not  to  use  Its  tracks 
as  a  walkway,  persons  thereafter  bo  using 
thetq  were  tre^asaers.  The  Instmctlou  was 
Incorrect,  since  It  did  not  take  into  consid- 
eration that  continued  use  of  a  tra<&  as  a 
pathway  may  place  the  addlttcmal  burden  on 
the  railroad  company  to  look  out  for  any  per- 
sons who  are  or  may  he  on  the  pathway. 
The  Instruction  was  therefore  properly  refus- 
ed. In  view  of  the  authorities  heretofore 
dted,  the  failure  to  give  requested  Instrue- 
tlon  No.  22  was  not  error. 

Instruction  No.  14  was  to  tbe  effect  that 
*:he  railroad  company  was  under  no  duty  to 
deceased  to  sound  the  statutory  signals,  but 
tbey  might  consider  whether  or  not  such  sig- 
nals were  given  In  determining  what  warning 
was  given  deceased.  This  was  not  error. 
Dickinson,  Rec'r,  v.  Granbery,  174  Pac  776; 
Luak  V.  Haley.  181  Pac.  727,  decided  May  25, 
1919.  but  not  yet  ofHdally  reported.  It  cov- 
ers practically  everything  asked  for  In  re- 
quested Instructions  Nos.  4,  6,  and  14. 

Requested  instruction  No.  8  was  to  the  ef- 
fect that  defendant  had  the  right  to  operate 
its  train  at  any  rate  of  speed  It  desired 
consistent  with  the  safety  of  the  train  and 
passengers.  This  la  clearly  contrary  to  the 
role  heretofore  announced  In  this  opinion, 
and  the  court  did  not  err  In  refusing  to  give 
It.  The  correct  mle  was  stated  by  the  trial 
court  in  his  Instruction  No.  13  and  in  In- 
struction No.  16. 

We  have  carefully  examined  the  record 
aAd  find  no  reverdble  error  therein. 

The  Judgment  of  the  trial  court  Is  therefore 
affirmed. 

OWEN,  a  J.,  and  KANE,  McNBILL, 
JOHNSON,  and  HIGGINS,  JJ.,  concur. 

(7«  Okl.  213)  — ™- 
FREAR  et  al.  v.  STATE  ex  rel-  CALDWELL^ 
Co.  Atty.,  et  al.   (No.  7946.) 

(Supreme  Court  of  Oklahoma.   Oct  21,  1919.) 

(ByVabua  by  the  Court.) 
1.  JvDon  ^987— Pabtt  puznniF  nr  ao- 

TXOTt  GIT  BOND  QV  OOTimT  JUDOS. 

"State  ex  reL  Ooun^  Attorney*'  is  a  proper 
par^  {damtUf  in  an  action  up(m  the  official  bond 


of  a  county  Judge,  to  recom  the  unearned  pw* 
don  of  deposits,  received  by  him  in  civil  and 
probate  cases,  which  have  not  been  properly 
accounted  for  by  him. 

2.  Refebskob  «s»8C1)  —  In  AonoH  ASAiireT 

COUNTT  JUDOB. 

Under  the  provisions  of  sections  6018  and 
5019  of  Revisfid  Laws  <tf  1910,  the  court  has 
authority,  in  proper  cases,  to  make  an  order  of 
reference,  referring  said  case  to  a  referee  with- 
out the  consent  of  the  parties,  or  may  do  so 
over  the  objeetiona  of  one  or  all  of  said  parties. 

S.  New  tbiai.  ^s»l64  —  SBmira  asidx  be- 

POST    or  BEFEBXE   OONVm'UTJtS  OKAIfT  OT 

NKW  TBXAU 
Where  a  motion  for  new  trial  is  sustained 
and  the  report  of  the  referee  is  entirely  set 
aside,  the  effect  of  the  order  is  to  grant  a  new 
trial,  and  it  la  erroneous  for  the  court  to  make 
his  finding  of  fact  and  render  judgment  there- 
on, untn  the  case  is  resubmitted  to  him. 

4.  Apfeal  and  ebbob  ^=9960(2)— Pleadin a 
^=>367(6)— Gbant  of  iconon  to  hakb  uobe 

DEFINITE  IN  DISCRETION  OF  COUBT. 
A  motion  to  make  more  definite  and  certain 
Is  addressed  largely  to  the  discretion  of  the 
court;  and  the  ruling  thereon  will  not  be  re- 
versed, except  for  the  abuse  of  sndi  discretion 
that  results  preju<9daUy  to  the  complaining 
party. 

5.  LUUTATZON  or  ACTIONS  ^» 22(8)— ACTION 
ON  BOND  or  COUNTT  JUDQK  HAT  BX 
BBOUOHT  WITHIN  nVB  TBAB8. 

Section  4057  of  Revised  Zaws  of  1910  pro- 
vides that  an  action  upon  an  official  bond  may 
be  brought  within  five  years  after  the  cause  of 
action  shall  have  accrued.  Where  neither  the 
petition  nor  the  evidence  discloses  that  the 
cause  of  action  did  not  accrue  more  than  five 
years  prior  bo  the  filing  <^  the  petition.  It  is 
not  error  to  overrule  the  plea  of  the  statute  of 
limitation. 

Error  from  District  Court,  Craig  County ; 
Preston  S.  Davis,  Judges 

Action  by  the  State  of  Oklahoma,  on  re- 
lation of  O.  Caldwell,  County  Attorn^  of 
Craig  County,  Oklahoma,  and  another  against 
Theo.  D.  B.  Freer  and  another.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed  and  remanded,  with  direction  to 
grant  defoidants  a  new  trial  In  accordance 
wlth<^nlon. 

Theo.  D.  B.  Frear  and  O.  L.  Rider,  both  of 
Vlnlta,  for  plaintiffs  in  error. 

Willard  H.  Toylei,  of  Tlnlta.  tor  defend- 
ants in  error. 

UcNBILL,  3.  TbSB  action  was  commenced 
on  the  12th  day  of  March.  1912,  hy  the  state 
of  cntlaboma  on  the  relation  of  0.  Caldwdl, 
ooonty  attomey  of  Oralg  county,  and  James 
F.  McCnllongh,  derk  of  the  county  court  of 
Craig  county,  against  Theo.  Dw  B.  Frear  and 
Southern  Snretr  Granpaiiy.  to  recover  the  sum 
of  91,784.66,  claimed  to  be  the  nneamsd 
balances  due  from  costs  deposited  In  cer- 
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tnin  cIvU  and  probate  cases  In  the  county 
court  of  Craig  conntr,  Okl. 

Parties  are  referred  to  aa  tbey  appeared 
in  tbe  trial  court. 

The  petition  cbarges  the  defendant  Frear 
was  county  Jndge  of  Craig  county  from  the 
16th  day  of  Norember,  1007,  until  the  9th 
day  of  January,  1911,  that  be  made  and  ex- 
ecuted a  bond  to  the  state  of  Oklahoma  with 
the  Southern  Surety  Company  as  surety  In 
the  sum  of  fS.OOO,  conditioned  upon  the 
faithful  performance  of  the  duties  of  his 
office  as  provided  by  law;  that  while  coua- 
ty  judge  be  received  certain  deposits  in  civil 
and  probate  cases,  and  had  failed  to  turn 
the  unearned  portion  of  the  same  over  to  his 
successor,  but  had  converted  the  same  to 
his  own  use. 

The  trial  court  made  an  order  of  refer- 
ence, and  referred  tbe  case  to  J.  Howard 
Langley,  who  heard  the  testimony  and  re- 
ported the  same  with  his  findings  of  fact  to 
the  court.  The  report  of  the  referee  was  in 
efFect  a  finding  in  favor  of  the  defendants. 
The  plaintiffs  and  defendants  both  filed  ob- 
jections and  exceptions  to  tbe  report  of  the 
referee,  and  tbe  plaintiffs  filed  a  motitm 
for  a  new  trlaL  Tbe  trial  court  set  aside  tbe 
Bndlngs  of  fact  as  reported  by  tbe  referee, 
and  made  his  own  findings,  upon  which  the 
court  rendered  Judgment  against  the  defebd- 
ants  in  tbe  sum  of  $383.36,  and  from  't^hldi 
Judgment  the  defmdants  appealed. 

[1]  It  is  first  contended  by  the  defendants 
that  there  is  a  defect  ot  parties,  that  tbe 
"State  of  OklabcMna  ez  rel.  County  Attorney 
of  Craig  County  and  the  Clerk  of  the  Coun^ 
Court"  are  not  proper  parties  ptalntifFs,  and 
have  no  authority  to  maintain  this  action. 

Section  4681  of  Revised  Laws  of  1910  pro- 
vides: 

"Erery  action  must  be  prosecuted  In  the  name 
of  tbe  real  party  In  tntarea^  esoqyt  as  otherwbe 
provided  in  this  •rtlde.'' 

Section  4683  of  Beviiied  Lavs  ot  1910  pro- 
vides: 

"An  executor,  administrator,  guardian,  trus- 
tee of  an  express  trust,  a  person  with  whom, 
or  in  whose  name  a  contract  Is  made  for  the 
braefit  of  another,  or  a  person  expressly  au- 
thorized by  statute,  may  bring  an  action  with- 
out Joining  with  .him  the  person  for  whose  bene- 
fit it  is  proseeated.  Officers  may  sue  and  be 
sued  in  such  name  as  Is  anthorixed  1^  law,  and 
offidal  bonds  may  be  sued  npon  Un  same  way." 

This  court  In  tbe  case  of  State  t.  Rader, 
88  OU.  8B0,  125  Pac.  ^26^  held,  in  sabetanoe, 
where  an  (rfOdal  bond  was  executed  to  tbe 
state,  aa  nqnired  by  law,  altbon^  tb»  monies 
soogbt  to  be  recovered  does  not  go  to  the 
state,  but  to  tbe  county,  tlie  State  a  leL 
County  Attorney  was  the  proper  party  to 
bring  said  action,  folIowli«  tbe  case  of  Mo* 
-Oolgan  V.  Territory,  S  Ofcl.  6G7.  49  Paa  lOlS. 


It  is  further  contended  (bat  the  fees  to 
be  recovered  belong  to  the  Individual  who 
had  depoeiled  the  same,  and  the  state  nor 
county  had  no  interest  therein,  but  with  this 
we  cannot  agree.  Section  3246,  Bevlsed  I<aws 
of  1910;  proTldes  as  follows: 

"It  Shan  be  the  doty  of  the  cleik  of  the  court 
or  jostiee,  rec^vlng  any  eoata  belonging  to  any 
other  person,  to  bold  the  same,  subject  to  the 
order  of  the  person  entitled  thereto,  and  to  pay 
the  same  over  on  request;  and  if  such  fees 
shall  not  be  called  for  within  one  year  after 
having  been  received,  the  officer  shall  pay  the 
same  into  the  county  treasury,  and  take  a  r» 
ceipt  therefor." 

At  tbe  time  the  county  Judge  in  this  in- 
stance was  receiving  deposits  in  tbe  different 
cases,  he  was  acting  as  his  own  clerk,  and 
it  became  bis  duty  If  said  unearned  ptuttui 
of  the  depoidts  were  not  called  tot  by  tbe 
parties  when  the  cases  wwe  settled,  or  wiUi- 
in  one  year  after  they  became  entitled  to  tbe 
same,  to  pay  tbe  same  to  tbe  county  treas- 
urer. 

The  deposits  received  are  protected  by 
the  bond,  and  tbe  bond  running  to  the  state, 
tbe  county  attorney  on  behalf  of  the  state 
was  the  proper  person  to  maintain  said  ac- 
tion, although  tbe  money  recovered,  if  any, 
would  go  to  tbe  county,  for  the  use  and  bene- 
fit of  tbe  people  who  had  deported  tbe  same, 
and  tbe  court  did  not  commit  error  by  ao 
holding. 

[2]  Tbe  second  o(mtentl<m  of  tbe  defend- 
ants la  that  the  court  erred  lu  referring  said 
case  and  appointing  a  referee  without  tbe 
consent  of  tbe  parties  and  over  the  objec- 
tion of  tbe  defendants.  Section  5018,  Bevlsed 
lAws  of  1010  provides  as  follows: 

"AH  or  any  of  the  Issnes  In  the  action,  wfaetii- 
«r  of  6ict  or  d  law,  m  both,  may  be  referred, 
upon  the  mitten  consent  of  tbe  putiea,  or  npon 
thdr  oral  ecmsent  In  OMir^  entered  upon  ttw 
JoumaL" 

Section  fi019  ta  part  pnvldes: 

"When  the  parties  do  not  ctmsent,  tbe  court 
may,  upon  the  application  of  dttier,  or  o<  Its 
own  motion,  direct  a  reference  In  dtber  of  the 
following 


TMm  court  bas  btiUI  flut  It  was  not  oitot  ts 
refer  a  proper  case  to  a  xefene  vrea  <mr  tbe 
objectlfm  of  the  parties  to  tbe  suit:  Hale  t. 
Marshall,  52  Okl.  688.  1(»  Pac.  1A7:  Conley 
T.  Homw,  10  OkL  277,  62  Puc  807;  Van 
Trees  v.  Territory,  7  (»cl.  8B8,  M  Paa  48S. 

Tbe  petltkm  abova  on  its  fiite  that  the  a^ 
tiOQ  required  tbe  examination  of  the  records 
of  tbe  cconty  Judge,  covering  a  period  of 
four  years,  and  items  of  nnmerous  cases, 
wbidi  made  tfais  a  proper  cause  tot  ntvmce. 

[S]  3%e  third  assignment  ot  error  la  Oiat 
tbe  court  erred  in  setting  aside  the  findings 
of  fact  made  by  the  referee,  and  made  find- 
ings of  its  own,  upon  which  be  rmdered 
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indgment  In  this  Qie  oonrt  eommltted  emnr. 
The  flndings  of  foct  ot  Qu  referee  ban  the 
force  and  effect  of  a  qpedal  verdict  of  a 
Jury.  If  the  court  refuses  to  approve  the 
flndings  of  fact  ot  the  referee,  he  niay  set 
t3ie  same  asid^  and  when  he  does,  it  has 
the  same  effect  as  If  be  set  aside  a  qwdal. 
verdict  of  a  Jury.  Be  grants  a  new  triaL 
Sncb  is  the  holding  of  this  conrt  in  Jamee 
V.  Coleman,  166  Pac.  210,  wherein  the  court 
stated  as  follows: 


"Where  a  motion  for  new  trial  is  sustained 
and  the  report  of  the  referee  entirely  set  aside, 
the  effect  of  an  order  Is  to  ffrant  a  new  trial, 
and  It  is  erroneons  for  the  court  to  make  other 
findings  of  fact  and  render  judgment  thereon." 

To  the  same  ^fect  la  the  holding  of  the 
court  in  the  case  of  Hale  v.  Marshall,  supra. 
Tbti  flndings  of  fact  of  the  referee  was  a 
flnding  ftn-  the  defendanta.  The  conrt  set 
their  finings  of  fact  aside,  and  made  a 
flnding  <a  Ids  own.  and  foond  for  the  plain- 
tiffs tm  the  amount  of  tb»  judgment.  This 
was  error.  When  he  set  aside  the  flndings 
of  flact,  he  granted  a  new  trlai,  and  could 
not  render  judgment  until  the  cause  was  re- 
submitted. 

[4]  The  defendants  next  contended  that  the 
court  erred  in  orermllng  the  motion  to  make 
the  iKtititm  moxB  definite  and  certain.  The 
rule  adopted  bj  this  court  on  flie  overruling 
of  a  motion  to  make  more  definite  and  cer- 
tain is  as  follows: 

"A  motion  to  make  more  definite  and  certain  is 
addressed  largely  to  the  discretion  of  the  court ; 
and  its  ruling  theracoi  will  not  be  reversed,  ex- 
cept for  Ae  abuse  of  such  discretion  that  re- 
solts  prejudidally  to  the  complaining  party." 
City  of  Chlckasba  Looney,  80  OU.  IfiS,  128 
Pac.  186. 

The  petition  in  tiie  case  at  bar  set  out 
each  particular  case  in  whidi  it  Is  claimed 
that  there  was  a  balance  of  the  deposits, 
collected  by  the  judge,  unearned  and  unac- 
counted for  and  the  amount  of  tiie  same. 
This  was  soffldent  to  advise  the  defendants 
of  the  nature  of  the  action  and  tiie  itema  in- 
volved. 

[K]  It  is  next  contended  that  the  court 
erred  in  not  holding  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations. 
The  petition  does  not  disclose,  nor  does  the 
evidence  (Usclose,  that  any  of  the  items  be- 
came due  and  payable  five  years  prior  to  the 
commencement  of  this  action.  Therefore  the 
action  was  not  barred  by  the  statute  of  limi- 
tations. For  the  reason  stated,  the  judgment 
of  the  district  court  will  be  reversed  and 
mnanded,  to  grant  the  defendants  a  new 
trial  in  accordance  wltii  the  views  herein  ex- 
pressed. 

OWEN,  a  and  PITCHFOBD,  HIO- 
OIN8,  and  BAILBT,  concur. 
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(n  OU.  237) 
MIUJER  et  ux.  v.  HOWARD  et  aL 

(No.  10177.) 

(Snpreme  Court  of  Oklahoma.   Sept.  30,  1919. 
Rehearing  Denied  Not.  4,  1910.) 


(Sifttabut  by  the  Court.) 

1.  Appkal  and  ebbob  «=31009(4>—Retixw  ot 

WnOHT  or  BVIDEKCE  IN  BQUITABUE  AOTION. 

In  an  equitable  action,  the  judgment  of  the 
trial  court  wUl  not  be  set  aside  unleis  it  is 
clearly  against  the  weight  of  tiw  evidence. 

2.  Appeai.  and  ebbob  «=»10SS(1>—Habiclb8S 
ebbob  in  exclusion  ow  evidence. 

The  action  of  the  trial  court  in  excluding  a 
letter  offered  in  evidence  is  not  reversible  error, 
where  the  record  shows  that  a  copy  of  the  letter 
was  read  to  the  witnesa  who  received  1^  and 
said  witness  testified  to  the  correctness  of  its 
wording. 

3.  Deeds  «;»68(S>-^terix  •nAxsam  ov 

GBANTOB  A  TEST. 

In  an  action  to  set  aride  a  dead  on  aeonmt 
of  the  mental  weakness  of  the  grantor,  die  test 
which  is  applied  is  the  same  as  In  other  tormm 
of  mental  derangement,  namely,  that  lju  deed 
or  contract  Is  voidable  if  the  person,  et  the 
time  of  itB  execution,  was  so  far  under  the  in- 
fluence of  intoticants  as  to  be  unable  to  under- 
stand the  nature  and  consequences  of  his  act 
and  unable  to  bring  to  bear  upon  tiie  business 
in  hand  any  degree  of  Intdligent  diolce  and 
purpose. 

4.  Deeds  «=>211(i)— EvmsNoB  or  vehtai. 

WEAKNESS  or  GBANTOB. 

Evidence  In  this  case  examined,  and  htid 
not  to  meet  this  requirement 

5.  Deeds  «s»211(1)— Evidxnci  or  miTAL 

WEAKNESS  or  OBANTOR. 
All  the  evidence  in  the  case  examined,  and 
the  judgment  of  the  trial  court  held  not  to  be 
clearly  against  tin  wdgbt  thereof. 

E^nor  £rom  District  Court,  Creek  Conat7i 
Dmest  B.  Huglies,  Judge. 

Action  by  Ambrose  Miller  and  wife  against 
O.  R.  Howard  and  Fred  S.  Clinton,  to  set 
aside  and  cancel  a  deed  on  the  ground  of 
fraud.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.  Afflxmed. 

W.  H.  Kom^^ay.  of  Vlnlta,  and  G.  NL 
Simon,  of  Tulsa,  for  plaintiffs  In  error. 

W.  D.  Abbott  and  Foe  &  Lundy.  all  of 
Tulsa,  for  defendant  In  error  Howard. 

RAINBV,  J.  On  October  81, 1014^  Ambraee 
Miller,  an  eorolled  member  of  the  Oredc 
Natlm,  of  ou»«lghth  Indian  blood,' entered 
Into  a  written  agreement  witii  O.  B.  Boward 
to  convey  to  the  said  O.  R.  Howard,  for  and 
in  consideratton  of  the  sum  of  928,000,  hn 
undivided  onfr-half  interest  in  and  to  his 
allotment  of  land  in  Credc  county,  OkL,  con- 
sisting ot  162.86  acres.  By  the  terms  of  the 
agreement  $C00  was  to  be  paid  upon  execu- 
tion and  delivery  of  the  contract  112.000  t» 
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be  paid  In  cadi  tm  or  before  11  vb  days  from 
the  date  thereof,  and  Oia  remaining  |15,B00 
was  to  be  payable  "only  out  at  the  said  oil 
as  the  same  la  produced,  run,  and  sold." 
Pursuant  to  other  tenns  of  the  contract 
Ambrose  Miller  and  his  wife,  Alice  Miller, 
executed  to  O.  R.  Howard  a  warranty  deed 
conveying  an  undivided  one-half  Interest  in 
and  to  said  land,  which  was  placed  in  es- 
crow In  the  National  Bank  of  Commerce  of 
Tulsa,  OkL,  to  be  delivered  to  O.  R.  Howard 
when  the  $12,000  provided  by  the  agreement 
was  paid  to  MUler  and  his  wife.  The  con- 
tract furth«  provided  that  the  fl2,000  to  be 
paid  by  Howard  at  the  bank  should  be  ap- 
plied on  any  and  all  outstanding  liens  or 
Incumbrances  whldi  might  be  found  to  exist, 
to  Uie  end  that  the  undivided  one-halt  inter- 
est in  the  land  agreed  to  be  conveyed  flAiouId 
be  free  and  dear  of  all  Hens  or  Incumtvances 
whatsoever,  except  an  oil  and  gas  mining 
lease  ax  said  property  then  bdng  operated 
Iff  O.  B.  Sdiafer.  The  deed  was  delivered  to 
Mr.  Howard  pursuant  to  said  contract  and 
placed  of  record  by  him.  On  June  31,  1017, 
thereafter,  this  action  was  instituted  Am- 
brose Miller  and  Alice  Miller,  his  wife,  to 
set  adde  and  cancel  said  deed,  on  the  ground 
of  fraud.  PlalntUF^  petition  alleged.  In  sub- 
stance that  throu^  tiie  long  use  of  Intoxl- 
cating  Ilquoni  Ambrose  Miller's  mind  had 
become  so  weakened  that  he  did  not  realize 
his  allotment  had  become  valuable,  and  did 
not  appreciate  the  value  of  money  or  the 
value  of  property,  so  that  he  would  sign 
any  papers  or  do  anything  tot  any  one  In 
whom  he  had  confidence,  or  to  get  money  or 
whisky;  that  the  defendant  Howard  knew 
the  value  of  said  land,  and  the  plalntUTs 
weakness,  and  had  gained  plalntlfFs  c<hi- 
fldence;  that  for  the  purpose  o£  securing  the 
land  fw  an  inadequate  consideration  How- 
ard entered  Into  a  conspiracy  with  Dr.  Fred 
S.  Clinton,  the  family  pbyBician  of  the  plain- 
tiff, to  procure  an  undivided  one-half  inters 
est  In  said  laud  tot  an  inadequate  considera- 
tion; that  pursuant  to  said  conspiracy,  and 
while  Ambrose  Milter  was  In  an  Intoxicated 
conditl(Hi,  Howard  secured  tiie  contract  of 
Octot)er  3L  1&14;  that  during  the  trans- 
actions for  Oie  sale  of  said  land  Miller's 
mind  was  in  satStx  a  weakened  condition,  on 
account  of  Uw  use  of  Intoxicating  Uquors, 
tliat  he  did  not  know  what  he  was  doing; 
and  that  plaintUTs  wlf6,  Alice  Miller,  signed 
the  deed  and  contract  because  of  fear  of  her 
life  at  ;the  hands  of  her  husband.  It  was 
further  alleged  that  for  the  purpose  of  fur- 
thM"  defrauding  the  plaintiffs,  defendant 
Howard  C(msplred  to  secure  the  $15,500,  pay- 
able to  than  oat  of  the  royalties  produced 
from  sstd  land ;  that  pursuant  to  said  coo- 
E^lracy,  and  while  the  said  Ambrose  Miller 
was  in  an  intoxicated  condition,  and  while 
his  mind  was  so  weakened  by  the  use  of 
intoxicating  liquors  that  lie  did  not  know 
what  he  was  doing,  O.  IL  Howard  and  Dr. 


Fred  8.  din  too  induced  tSw  plaintiff  to 
sign  a  relMse  of  said  royaUies  for  the  sum  of 
96,000  in  cash.  The  potion  also  alleged 
that  Fred  S.  Ollntmi  dabned  some  rif^ 
title  or  interest  In  and  to  the  land  by  vlrtne 
of  the  Howard  deed,  asked  that  he  be  re- 
quired to  set  out  what  interest  he  claimed, 
and  that  the  same  be  dedared  to  be  null 
and  void.  The  prayer  was  for  a  cancdlatI<Ki 
of  the  ctmtract  and  deed,  and  fat  an  ac- 
counting. 

The  defendant  Howard,  w^  of  answer, 
denied  that  he  had  entered  into  a  oonsplracT 
with  Fred  S.  Cllntrai  or  Paul  OUnton  to 
procure  the  plaintiff's  allotment;  denied 
that  they,  or  either  of  them,  were  his  agents; 
and  denied  that  Ambrose  Miller  was  Intoxi- 
cated at  the  time  he  executed  ttie  contract 
and  deed  sought  to  be  canceled.  The  an- 
swer affirmative  alleged  that  at  the  time 
ot  entering  into  said  contract  and  at  the 
time  of  tiie  executltm  of  said  deed  the  said 
Ambrose  Miller  was  sober  and  was  com- 
petent to  understand  the  nature  and  char- 
acter of  the  transactions,  and  that  Miller 
knew  the  value  of  said  land  so  far  as  an  or- 
dinary mind  could  know  the  value  thereof. 
The  defendant  farther  alleged  that  be  bod 
carried  out  all  the  terms  of  said  contract, 
and  that  the  plaintiffs  had  ratlfled  the  same 
and  had  never  c<Hnidained  of  the  transaetimu 
until  the  81st  day  at  June,  1917,  when  the 
petltlm  was  filed  in  tbls  action.  The  de- 
fendant also  all^^  In  his  answer  ttiat  on 
or  about  the  8th  day  of  Febmary,  1916^ 
MlUer  approadied  him  and  mtered  into  ne- 
gotlatlms  with  blm  for  the  sale  of  the  ino- 
specUve  royalties,  and  that  they  Anally  a- 
terea  into  a  written  contract  fbr  the  sale  of 
said  proqiectlTe  royalties  for  a  cash  con- 
sideration of  $5,000,  whldi  the  dtfendant 
paid. 

The  cause  was  tried  to  the  court  without 
a  jury.  At  the  conclusion  of  tlie  trial  the 
court  made  findings  of  foct  in  £avor  ct  the 
defoidants.  and  dmled  tlie  relief  asked  by 
the  plalntUfis.  Tbeaa  findings  are  as  ftdlows: 

"I  have  waited  patiently  throngh  this  entire 
case  to  find  what  connecti<m,  If  any.  It  was 
going  to  be  shown  that  Dr.  OUnttni  had  with 
tUs  desL  ^ere  has  been  notlibig  In  the  testi- 
mony that  has  impressed  me  at  all  that  he  had 
any  connection  whatever  with  the  deal  between 
Ambrose  Miller  and  Mr.  Howard.  It  may  bs 
that  he  had  some  interest  in  what  Paol  Clinton 
was  receiving,  and  that  he  was  at  the  office  of 
Mr.  Abbott  and  Mr.  Howard  on  the  niffht  this 
deal  was  consummated  for  tlie  purpose  of  ob- 
taining that  That  may  have  been  his  purpoas 
in  coming  tiiere.  So  tu  as  the  testimony  lure 
is  concerned,  there  Is  nothing  that  impresses  me 
that  he  had  anything  to  do  with  the  deaL 

"Now  tliis  contract  is  sought  to  be  set  aside 
— two  contracts  are  sought  to  be  set  aside,  the 
first  contract  dated  October  31,  1914.  and  the 
second  contract  of  February  8,  1915— on  the 
ground  of  fraud.  It  is  allied  that  the  plaiii- 
tiff'B  mind  had  become  weakened  by  drink.  It 
is  alleged  that  the  weakened  oonditioa  of  the 
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pUlntUTB  mind  mm  CMiMd  bj  tin  acts  and  pro- 
en  rement  of  tbe  Mttdant 

"There  Is  nothing  in  this  tBstimony  that  would 
induce  me  at  all  to  find  that  Paul  Clinton  ever 
at  any  time  acted  as  the  agent  of  Howard. 
There  is  nothing  in  this  testimony  to  show  who 
gave  Ambrose  MUlcar  the  whisky  on  which  he 
had  been  accustomed  to  getting  drank.  About 
the  on!^  th^ng  I  can  rerall,  the  only  time  he 
ever  testified  to  where  he  got  any  whisky  was 
that  he  got  it  out  of  his  pocket  after  he  bad 
stepped  oat  of  the  room;  but  suffice  it  to  say 
that  the  testimony  wholly  fails  to  establish  the 
allegation  that  O.  R-  Howard  ever  at  any  time 
had  anything  to  do  with  fumiehlng  liquor  to  the 
plaintiff. 

"Now  these  two  contracts  are  sought  to  be 
•et  aside  primarily  on  account  of  the  drunken- 
ness and  weakened  condition  of  the  plaintiff 
Mr.  Elliott  in  his  woA  on  Contracts  lays  down 
three  propositions  w  conditions  on  which  con- 
tracts in  cases  of  this  kind  can  be  set  aside: 
The  first,  where  the  drunkenness  of  the  person 
seeking  to  set  aside  the  contract  is  caused  by 
the  act  or  procurement  of  the  opposite  party; 
second,  where  the  person  seeking  to  set  aside 
the  contract  was  drunk  at  the  time  of  the  execu- 
tion of  the  same,  and  that  undue  advantage  was 
taken  or  fraud  or  undue  Infinmee  was  practiced 
npMi  him  so  as  to  Induce  him  to  execute  the 
contract ;  and  third,  where  the  mind  and  under- 
standing of  the  person  seeking  to  set  aside  the 
contract  are  impaired  to  such  extent  that  he  is 
unable  to  understand  the  nature  and  eouse- 
qnenoes  of  his  acts  and  the  result  and  magni- 
toAa  of  tbe  transaction.  As  to  the  first,  there 
is  abaolutely  no  proof  to  establish  that  the  plain- 
tiff waa  drunk  by  the  act  or  procurement  of  the 
defendant,  so  tiiat  does  away  with  that  proposi- 
tion. As  to  the  second  proposition,  the  testi- 
mony does  show  that  at  the  time  of  entering 
into  this  contract,  and  for  a  long  time  prior  to 
entering  into  this  contract,  the  plaintiff  was 
addicted  to  the  use  of  intoxicating  liquors  to 
excess;  and  I  further  find  from  the  testimony 
that  at  tbe  time  these  contracts  were  entered 
into  bis  mind  had  become  somewhat  weakened 
by  tbe  long-continued  nse  of  alcoholic  liquors. 
Mow  if  bis  mind  was  veak  at  that  time,  from 
the  nse  of  intozicBting  liquors,  and  the  defend- 
ant knew  it  or  bad  reason  to  know  it,  and  he 
took  any  undue  advantage  of  him  or  imposed 
upon  him  or  practiced  any  fraud  upon  him, 
then  the  contracts  ought  to  be  set  aside.  Now 
what  ground  or  allegatious  of  fraud  do  yon  al- 
lege other  than  that  he  waa  drunk  by  the  act 
or  procurement  d  tbe  defendant,  whldi  you 
don't  sastain?  Ton  aUege  HuA  tbe  land  was 
botvht  at  such  a  grossly  inadequate  price  as  of 
itself  shows  fraud.  The  law  is  that  where  one 
party  has  a  weak  mind  or  la  intoxicated,  even 
though  it  might  not  be  to  such  a  degree  that  his 
judgment  is  impaired  to  such  an  extent  that  he 
doesn't  understand  the  nature  and  consequences 
of  his  acta,  yet  if  he  makes  a  contract  upon  a 
consideration  so  grossly  inadequate  as  to  be 
of  itself  a  badge  of  fraud,  to  be  unconscionable, 
a  court  of  equity  will  not  permit  such  a  con- 
tract to  stand.  That  Is  one  of  your  grounds  of 
fraud  that  you  allege.  The  allegation  is  not 
sustained  by  the  evidence.  Another  is  that 
Paul  CliotOQ  acted  as  agent  for  the  plaintiff 
and  defendant,  in  other  words,  a  go-between; 
that  Paul  Clinton,  without  the  knowledge  of 
the  plaintiff,  received  from  the  defendant  a 
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commlsrfoii.  Now  am  to  wbeOier  or  not  Uils 
property  was  purchased  at  a  grossly  inadequate 
consideration,  I  don't  so  find.  There  is  nothing 
in  this  case  to  impress  npon  me  the  truth  of 
the  contention  that  this  property  was  purchased 
by  the  defendant  Howard  at  a  grossly  Inade- 
quate consideration.  It  is  true  that  the  testi- 
mony of  opinion  witnesses  testi^ing  in  this 
ease  varies  all  the  way  from  (6,000  to  $50,000; 
I  beliere  the  highest  placed  it  at  $50,000,  as  I 
recall  tbe  testimony,  that  is,  for  a  one-half  io- 
terest  In  the  royalty ;  but  the  testimony  of  the 
witnesses  varies  exceedingly,  as  naturally  al- 
ways will  where  you  depend  upon  opinion  teati- 
mony.  Most  of  the  witnesses  placed  the  value 
around  $16,000  or  $20,000.  Some  ol  the  plain- 
tifTs  witnesses  place  the  value  at  lesa  than  the 
defendant  actually  paid  for  It,  in  their  opinion 
on  tha  value  id  the  property.  In  other  words, 
some  ot  the  witnesses  who  testified  on  behalf 
of  the  plaintiff  gave  aa  tiieir  <vhiion  that  it 
was  worth  less  than  the  actual  cash  price  which 
tbe  defendant  paid  for  it.  Now  taking  every- 
thing into  consideration,  the  fact  that  at  the 
time  there  were  four  wells  in  the  Layton  sand, 
producing  about  100  barrels  a  day,  maybe  a 
little  bit  more,  I  believe  the  testimony  showed 
in  October  about  100  barrds  a  day;  that  in  the 
Wheeler  sand  there  waa  a  gaa  w^.  Taking 
into  consideration  also  tha  further  fact  that  at 
the  time  this  first  contract  waa  conaummatsd 
oil  was  selling  at  56  cents  a  barrel,  that  is, 
that  was  the  posted  price  by  the  large  pipe  line 
companies ;  taking  into  consideration  the  fur- 
ther fact  that  they  were  taking  only  80  per  cent, 
of  the  oil;  taking  Into  conaideration  the  further 
fact  that  a  great  deal  of  oU  was  selling  at  80 
eenta;  taUng  into  eonslderatiwi  the  further 
fact  that  on  the  day  the  seccmd  contract  war 
entered  into  the  posted  price  went  off  to  4n 
cents  a  barrel,  and  that  they  were  taking  only 
30  per  cenL  of  it ;  taking  into  consideration  thr 
further  fact  that  while  a  great  many  large 
Bartlesville  wells  had  been  drilled  in  Just  east 
of  thia  property,  yet  in  August,  1914,  prior  to 
the  consummation  of  this  deal,  one  well  was 
drilled  2,000  or  3,000  feet  west  of  the  prop- 
erty, through  the  Bartlesvffle  sand  and  through 
tha  Tndier  sandf  and  it  waa  dry,  which,  as 
the  witnesses  testified  here,  was  an  indica- 
tion of  the  fact  that  the  reasonable  probability 
was  that  this  property  in  controversy  had  no 
producing  Bartlesville  sand — it  did,  however, 
turn  out  that  there  was  a  small  BarUesville  well 
come  in  at  150  barrels,  which  was  so  much  less 
than  the  Bartiesville  wells  just  east  of  the  prop- 
erty, some  aa  large  as  10,000  barrels— it  was 
a  strong  indieatioii  that  the  Bartlesvllla  sand 
pinched  out  just  east  of  the  property  In  con- 
troversy. I  say,  taking  into  consideration  all 
these  conditions,  I  am  of  the  opinion  and  so  find 
that  the  price  paid  by  the  defendant  to  the 
plaintiff  for  that  portion  of  the  property  whi(4i 
tbe  plaintiff  sold  to  the  defendant  was  fair  and 
reasonable.  •   ♦  • 

"There  is  another  dement  which  enters  into 
the  value  of  this  property:  The  rtvaltiea  actu- 
ally received  by  tbe  defendant  from  this  prop- 
er^ from  October  SI,  1914,  to  about  February 
1  or  8,  1016,  at  the  time  this  second  deal  was 
consummated,  were  something  like  $90.  I  don't 
remember  the  exact  figures ;  the  testimony  will 
show  it  was  less  than  $100.  Now  ehould  the 
second  deal  be  set  aside,  the  defendant  required 
to  do  equity;  that  is,  pay  the  balance  of  the 
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fl5,500?  I  think  not  What  I  ha.n  oald  aa  to 
the  first  deal  rdtttin  to  the  plaintUfa  condition 
will  ap^  ^>o  to  the  aeeond  deaL  Now  under 
all  the  drcumatancea  sarroundinr  that  property 
at  the  time,  and  the  fact  that  only  about  $00 
or  $100  worth  of  oil  had  been  sold  from  that 
property  from  October  31st  to  February  8th, 
and  that  the  plaintiff  was  to  be  paid  $16,S00  in 
oil,  contingent  upon  Its  being  produced  from  the 
property  and  the  fact  that  the  property  was 
then  oidy  prodndnf  abont  100  barrds,  and  on 
tiiat  day  a  BartleavUle  well  came  In  at  a  flush 
production  of  about  ISO  barrels,  and  the  fact 
of  the  price  of  the  oil  and  that  the  pipe  line 
companies  were  only  taking  a  small  portion, 
and  that  it  was  being  sold  at  a  great  deal  leas 
than  the  posted  price  by  the  great  many  pro- 
ducers, the  possibility  of  the  plaintiffs  receiving 
the  entire  $10,600  waa  so  uncertain  and  there 
waa  such  a  oontin^ney  connected  with  it  that 
If  he  did  receive  it  it  would  he  over  such  a  long 
period  of  time,  the  court  cannot  find  other  than 
that  the  $6,000  paid  for  that  contingent  interest 
which  the  plaintiff  had  reserved  from  the  oil 
to  be  produced  from  the  land.  I  say  I  cannot 
find  other  than  that  that  waa  a  fair  and  reason- 
able consideration  for  that  interest;  that  tbe 
plaintiff  at  the  time  ot  entering  into  the  aeeond 
amtract  waa  In  no  woraa  ecmdltion  mentally 
than  at  the  first  In  odier  words,  I  eondude 
that  at  the  time  of  entering  Into  both  eonttacts 
the  plaintiff  was  under  no  undue  influoice,  and 
that  there  was  no  fraud  or  undue  infiuenoe  prac- 
ticed upon  the  plaintiff;  that  the  defendant  did 
not  aeek  ont  the  plaintiff  to  buy  the  property, 
hut  that  tbe  plaintiff  sought  out  the  defendant 
to  sell  him  the  property.  I  am  absolutely  nn- 
able  to  see  that  the  fact  that  the  defendant  paid 
to  Paul  Olinton  $2^100  to  dear  this  property  of 
Panl  Cninton's  option  is  any  indication  of  fraud 
on  the  part  of  the  defendant.  It  oecnra  to  me 
aa  natural  and  reasonable  as  could  be  expected 
from  an  ordinary  and  reasonably  prudent  busi- 
ness man.  This  property  was  at  the  time  in- 
cumbered by  an  option  recorded,  given  by  the 
plaintiff  to  Paul  Clinton,  In  consideration  of 
$100,  whereby  Paul  Clinton  had  an  option  to 
purdiase  this  property  within  a  certain  time 
for  $80,000.  That  to  all  intents  and  purpoKS 
and  appearances  was  a  valid  and  binding  op- 
tion; that  U,  it  appeared  to  he  a  cloud  npon 
the  title.  The  defendant,  tiirongh  his  attorney, 
acting  aa  a  reasonably  prudent  man  would  act, 
and  the  attorney  acting  as  a  reasonably  prudent 
lawyer  would  under  the  drcumstances,  refused 
to  permit  his  client  to'  consummate  the  deal 
with  Miller  until  the  option  was  cleared  from 
tiie  property.  In  clearing  that  option  he  paid 
Paul  Clinton  $2,500.  It  may  be— I  do  not  know 
whether  it  is  bo  or  not— that  Ambrose  Miller 
didn't  know  anything  about  that,  but  to  my 
mind  that-  is  immateriaL  Panl  Clinton  had  a 
valid  aubeisting  option  upon  tbe  land  so  far  as 
the  records  disclosed.  Whether  that  was  pro- 
frured  by  Paul  Clinton  or  some  one  else  through 
fraud  is  immaterial  so  far  as  this  case  is  con- 
cerned. There  Is  nothing  in  this  case  to  show 
that  the  defendant  at  any  time  was  ever  warned 
or  had  any  knowledge  ctf  any  contentim  that 
Paul  Clinton  had  procured  the  option  from  Am- 
hrose  Miller  by  fraud  or  undue  influence.  In 
fact  it  is  not  so  contended  in  this  case  by  the 
plaintiff  himself;  and  I  say  the  fact  that  the 
defendant  sought  to  remove  Kimmet's  option 
from  the  property,  sought  to  remove  Paul  Clin- 


ton's option  from  tba  pwp«rtj  and  to  dear  the 
title  before  he  paid  any  mmey,'  does  not,  to 
my  mind.  Indicate  any  fraud  or  nndne  influence 
on  his  part  at  aUt  but  Is  merely  consistent  wftii 
the  acts  of  ft  reasonably  prudent  bnslness  man 
under  like  drcumstances.  I  am  unable  to  con- 
dude  from  the  fftct  that  they  executed  these 
deeda  at  11  or  12  o'dock  at  night  is  any  indica- 
tion of  fraud.  It  is  seeking  to  place  an  inter- 
pretation npon  the  acts  of  the  defendant  and 
to  draw '  condmlonB  therefinnn  which,  to  my 
mind,  are  entirely  nnjnstlfled  the  facta  and 
drcumstances  ^rrounding  the  transaction.  It 
reminds  me  somewhat  of  the  famous  case  of 
Bardell  v.  Pickwick,  wherein  tiie  attorney  for 
the  plaintiff,  in  quoting  Mr.  Pickwick's  note  to 
Mrs.  Bardell,  dwdt  upon  the  words  *diops  and 
tomato  sauce,'  and  sought  to  draw  the  condn- 
don  therefrom  that  Mr.  Pickwick,  being  unduly 
fond  of  diopa  and  tomato  sanee,  had  tiiereforo 
used  these  words  aa  words  of  adearment  to 
Mrs.  Bardell,  and  that  therefore  he  was  justified 
in  drawing  the  ecmclusion  therefrom  that  there 
were,  no  doubt,  offers  of  marriage  from  Mr. 
Pickwick  to  Mrs.  Bardell,  when  in  tmtii  and 
In  fact,  aa  we  all  knovr,  Mr.  I^ckwit^  bad 
reference  soldy  to  what  he  wanted  for  supper. 
I  don't  mean  to  cast  any  refiectiona  npon  ooun- 
seL  I  merely  give  this  as  an  lllnstration  bear- 
ing upon  the  propodtloB  tiiat  the  eondndona 
Bfmgfat  to  be  drawn  from  the  acts  of  the  defend- 
ant snrnranding  this  transaction  ar^  to  my 
mind,  entirely  unjustified.  I  don't  see  any  In- 
dication or  index  of  fraud  In  that  circumstance. 
The  fact  that  these  deeds  were  placed  upon  rets 
ord  aa  they  were  and  immediatdy  after  being 
executed,  I  see  no  Indication  of  fraud  in  that. 
It  is  a  matter  of  common  knowledge  that  men 
recdving  conveyances  or  proper^,  immediately 
faaaten  to  tiie  register  of  deeds  office  and  place 
tJielr  muniments  of  title  on  record.  In  Ciet  « 
man  who  does  otherwise  does  not  show  good 
business  judgment.  The  fact  that  Dr.  Olinton 
was  preaent  that  night  does  not  occur  to  me  to 
be  any  Indication  of  fraud  on  the  part  of  How- 
ard or  his  attorn^ ;  the  fact  that  Panl  Clinton 
was  there  that  night  does  not  occur  to  me  to 
be  any  Indication  of  fraud  or  undue  influence  on 
the  part  oi  Howard  or  Us  attwney;  the  tact 
that  Pan!  Clinton  and  Ambrose  Miller  rode 
around  In  an  automobile  together  does  not  occur 
to  me  to  be  any  indication  of  fraud  In  tiiis  case: 
and  it  would  be  Imposdble  for  me  to  redte  all 
the  testimony  from  which  I  reach  the  condn- 
sions  I  have  reached  in  this  case.  There  la  so 
much  of  it,  and  very  properly  In  cases  of  this 
kind  It  is  very  proper  for  attorneys  to  introduce 
every  littie  drcumstance  that  might  bear  ont 
their  contentions,  because  It  is  from  all  the  UtUe 
circumstances  In  the  case  that  one  finally  make* 
up  his  mind;  and  I  say  tills  whole  testimony- 
brings  me  to  the  final  Impression  tiiat  the  deed, 
so  far  as  O.  R.  Howard  is  concerned,  was  fair, 
square,  open,  end  aboveboard,  that  a  fair  and 
reasonable  consideration  was  paid  for  the  prop- 
erty; that  at  the  time  Ambrose  Miller  knew 
what  he  was  doing;  that  he  realized  the  con- 
sequences of  his  acts;  that  his  Judgment  was 
not  so  impaired  that  he  didn't  know  he  waa 
selling  his  property;  that  his  memory  la  now  In 
sudi  condition  that  he  can  relate  and  has  re- 
lated the  drcumstances  of  it;  and  the  judg- 
ment of  the  court,  therefore,  Is  that  the  prayer 
of  tbe  petition  be  denied  and  judgment  will  be 
entered  for  the  defendant" 
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The  trial  court  bIbd  made  special  findings 
of  fact  on  certain  questions  propounded  by 
plaintiffs'  counsel,  wMch  are  substantially  as 
follows:  First  That  the  negotlatlona  where- 
by the  sale  was  finally  cbusummated  were 
had  directly  between  O.  B.  Howard  and 
Ambrose  Miller,  or  between  Howard's  attor- 
ney, Mr.  Abbott,  and  Ambrose  Miller.  Sec- 
ond. That  the  mind  of  Ambrose  Miller  had 
been  Impaired  by  reason  of  the  use  of  strong 
drink.  Third.  That  Ambrose  Miller,  in  mak- 
ing the  transfer  to  Howard,  did  not  receive 
the  true  value  ot  his  land,  but  that  Miller 
received  "what  appeared  to  men  of  prudence 
and  skill  and  having  knowledge  of  the  rea- 
sonable market  value  of  lands  of  the  same 
kind  and  character  as  the  lands  in  con- 
troversy to  be  the  reasonable  fair  market 
value  of  the  land  at  the  time  the  trans- 
action was  entered  into.  By  subsequent 
development  and  the  subsequent  increase 
In  the  price  of  oil  from  55  c«its  a  barrel  to 
$2.07  the  true  value  of  the  land  at  Che  time 
is  shown  to  be  greatly  in  excess  of  the  price 
paid  by  Howard/*  Fourth.  There  has  been 
produced  to  the  one-half  interest  in  con- 
troversy the  sum  of  $38,308.48  In  royalties 
up  to  this  time,  and  the  evidence  does  not 
show  what  It  1b  still  producing.  Fifth.  Mr. 
Abbott  was  the  agent  and  attorney  of  Mr. 
Howard.  Sixth.  Ambrose  Miller  first  sug- 
gested to  Hr,  Green,  Mr.  Howard's  brother- 
in-law,  that  he  desired  to  sell  the  property. 
Seventh.  That  Dr.  and  Paul  Clinton  were 
present  when  Mr.  Howard  paid  the  $600  to 
Miller,  and  Dr.  Clinton  stated  to  Mr.  How- 
ard at  the  time  that  he  was  there  tot  the 
purpose  of  seeing  about  getting  part  of  Qie 
money  that  was  coming  to  Paul  und^  the 
deal.  Eighth.  Dr.  Clinton  secured  a  portion 
of  the  Ambrose  Miller  land,  but  the  evidence 
in  this  case  do^  not  disclose  what,  if  any- 
thing, he  paid  for  It  Ninth.  That  Mr.  How- 
ard paid  Paul  Clinton,  at  the  time  of  the 
first  transaction  with  Ambrose  Miller,  tbe 
sum  of  $2,500,  which  was  in  part  considera- 
tion of  Paul  Clinton's  releasing  his  <^tlon 
on  the  Ambrose  Miller  land,  and  that  he 
paid  hlro  $2,000  in  pursuance  of  an  agree- 
ment entered  into  at  the  time  of  the  first 
transaction  with  Ambrose  Miller,  that 
consideration  of  Clinton's  release  of  his  op- 
tion on  tlie  Ambrose  Miller  land,  Howard 
would  pay  him  the  sum  of  $2,600  Immediate- 
ly, and  an  additional  $2,000  if  when  the 
Barttett  well  was  drilled  in  on  the  land  it 
had  a  production  of  more  than  100  barrels. 
Tenth.  The  testimony  does  not  disclose  that 
Ambrose  Miller  knew  of  these  payments 
lutll  some  time  later. 

[1]  We  have  quoted  thus  fully  from  the 
findings  of  the  trial  court  for  the  reason  that 
the  evidence  Is  rather  voluminous  and  it  Is 
impracticable  to  discuss  it  In  detail  in  tills 
opinion.  This  being  an  equitable  action  tri- 
able to  the  court,  the  court's  findings  of  fact 
and  the  judgmmt  wHl  not  be  disturbed,  m- 


'  less,  after  weighing  all  the  evidence  in  tbe 
record,  we  are  of  tbe  opinion  that  such  find- 
ings and  Judgment  are  clearly  against  the 
weight  of  the  evidence.  Schock  v.  Fish,  46 
OkL  12. 144  Fa&  684;  Crump  v.  Lanbam.  168 
Pac.  43. 

Counsd  for  plaintiffs  In  error,  under  tlie 
title  "Brief  of  Authorities  and  Argument,'* 
contend  that  Paul  Clinton  was  the  agent  <it 
the  defendant  Howard  in  procuring  tbe  deed 
fr<xn  Ambrose  Miller  to  the  undivided  one- 
half  interest  in  his  allotmoit;  that  the  said 
Paul  Clinton  was  also  the  agent  of  Ambrose 
HlUer,  and  rec^ved  a  commission  fnxn  each 
party  to  die  transaction;  that  his  agency 
was  well  known  to  Abbott  Howard's  attontey 
and  agent;  and  that  ther^ore  Howard  is 
charged  with  knowledge  of  the  information 
obtained  by  Abbott  From  this  premise  It 
is  strenuously  Insisted  that  the  proposition 
of  law  that  where  one  acts  as  agent  for 
botti  the  seller  and  buyer  the  contract  may 
be  avoided  by  either  principal  governs  this 
caB&  It  la  dear  that  this  prc^nsitlon  of 
law  is  not  applicable  to  this  case.  Although 
Paul  Clinton  received  a  OHnmlssioa  flNHn 
Ambrose  Miller  cm  account  of  the  sale  to 
Howard,  the  n^otiattons  ven  carried  on 
directly  between  Howard  and  the  MlUm, 
and  the  negotiations  for  clearing  the  title 
were  carried  oix  betweoi  Howard's  attorney, 
Abbott  and  the  Mllers.  evidence  also 
shows  that  Howard  did  not  know  that  Paul 
Clinton  was  to  receive  a  commission  from 
Miller  until  after  the  conclusion  of  the  trans- 
actions, and  Abbott  did  not  learn  of  it  until 
after  the  contract  and  deed  were  executed. 
Moreover,  the  trial  court  ^pressly  found 
that  Clinton  was  not  the  agent  of  Howard, 
and  we  think  this  finding  is  clearly  in  accord 
with  the  weight  of  the  evidence.  Mr.  How- 
ard, as  stated  by  the  court  in  his  findings 
of  fact  In  order  to  clear  his  title  and  to  se- 
cure an  undivided  one-half  interest  in  the 
land  free  and  clear  of  all  liens,  purchased 
the  option  which  Mr.  Abbott  his  attorney,  as- 
certained from  an  examination  of  the  title 
Paul  Clinton  bad  on  the  land. 

[2]  During  the  trial  of  the  cause  the  plaln- 
tur  offered  in  evidence  a  letter  written  by 
Dr.  Fred  S.  Clinton  to  Dr.  J.  W.  Duke,  of 
Guthrie,  Okl.,  and  during  bis  examination 
Dr.  Duke  refused  to  permit  the  letter  to  be 
read  in  evidence  without  first  having  secured 
Dr.  Clinton's  consent,  and  it  Is  urged  that 
the  court  erred  In  refusing  to  permit  plain- 
tiffs to  introduce  this  letter  in  evidence.  The 
record  further  shows  that  Dr.  Duke  later 
testified  as  to  tbe  substance  of  the  letter  and 
the  attorney  for  plaintUT,  during  the  trial, 
read  a  copy  of  the  letter  ccnnplalned  of  in 
full,  whereupon  he  asked  Dr.  Duke  if  that 
was  the  wording  of  the  letter,  and  received 
an  afllrmatlve  reply.  From  this  It  Is  evident 
that  there  is  no  merit  In  this  assignment  of 
error. 

[S-i]  Oounael  tor  plalntllb  In  wror  hav* 
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set  out  In  their  brief  anmeroua  {inotatioDS 
from  the  evidence,  which  they  contend  shows 
that  the  court  erred  in  its  special  findings 
of  fact  Nos.  1,  4,  9, 14,  3-13,  and  17,  but  after 
a  careful  examination  of  the  evidence  set 
out  In  the  brief,  together  with  the  other  evi- 
dence in  the  case,  we  are  of  the  opinion  that 
each  and  every  finding  of  fact  by  the  trial 
court  is  not  only  not  clearly  against  Che 
wel^t  of  the  evidence,  but,  on  the  other 
band,  Is  amply  supported  by  the  evidence. 
The  great  preponderance  of  the  evidence  Is 
that  Ambrose  Miller  was  not  intoxicated  at 
the  time  he  executed  the  contract  and  deed 
to  Mr.  Howard.  The  most  serious  questl(m 
in  the  case  Is  whether  by  the  long  use  of  in- 
toxicating liquors  the  mind  of  the  plaiDtiC, 
Ambrose  Miller,  had  become  so  diseased  and 
weakened  that  he  did  not  understand  the 
nature  of  the  transaction,  and  did  not  know 
what  he  was  doing,  and  although  the  plain- 
tiff^ evidence  shows  that  Miller's  mind  bad 
become  slightly  impaired  by  the  excessive 
use  of  intoxicating  liquors,  there  is  abundant 
evidence  In  the  record  showing,  as  found  by 
the  trial  court,  that  his  mind  had  not  be- 
come BO  impaired  that  he  did  not  fully  realize 
what  he  was  doing  and  the  consequences  of 
%is  acts. 

The  auUuMitles  are  not  all  in  accord  as 
to  what  degree  of  intoxication  or  mental 
weakness  or  debility  caused  from  excessive 
use  of  intoxicants  must  be  shown  in  order  to 
rescind  a  contract  made  by  a  person  so 
affected.  Some  of  the  cases  hold  that  in 
order  to  set  aside  a  contract  the  drunken- 
ness mnst  be  so  excessive  as  to  utterly  de- 
prive the  contracting  person  of  bis  reason 
and  understanding.  Some  of  the  decisions 
say  that  it  mnst  impair  the  mental  faculties 
to  such  an  extent  as  to  render  the  party  non 
compos  mentis  for  the  time  being.  Mr.  Black, 
in  bis  work  on  Besclaslon  and  Cancellation, 
1 278,  says: 

"The  test  approved  by  the  great  majority  of 
the  dcosiotifl  is  the  Bame  which  Is  applied  io  otfa- 
er  fonns  of  mental  derangement,  namely,  that  the 
deed  or  contract  will  be  voidable  If  the  person, 
nt  the  time  of  its  execution,  was  so  far  under 
the  Influence  oS.  intoxicants  as  to  be  unable  to 
understand  the  nature  and  consequences  of  his 
act  and  unable  to  bring  to  bear  upon  the  busi* 
neas  in  hand  any  degree  of  intdligent  choice 
and  purpose."  Wright  v.  Waller,  127  Ala.  557, 
29  South.  57,  54  U  R.  A.  440,  and  cases  tbere 
cited;  Coody  v.  Coody,  89  Okl.  719,  136  Pac. 
754,  L.  B.  A.  191BB,  466;  Fish  v.  Deaver,  176 
Pac.  261;  Lomau  v.  Paullin,  61  OU.  294,  152 
Paa  73:  Enbhnan  v.  Wieben,  129  Iowa,  188. 
106  N.  W.  445,  2  L.  B.  A.  (N.  S.)  666;  Lee  t. 
Ware.  1  HUl  (B.  a)  813;  BeynoMs  t. 
Decbanmi,  24  Tex.  174.  76  Adl  Dec;  101; 


Johns  V.  Fritch^,  88  Md.  268;  Taylor  v.  Par- 
cell,  60  Aril.  600,  81  S.  W.  587;  Shadcelton  v. 
Sebree,  86  lU.  616;  Watson  v.  Doyle,  130  IlL 
415,  22  N.  B.  613;  Pickett  v.  Sutter,  6  CaL 
412 ;  Wright  v.  Fisher,  65  Mich.  275,  32  N.  W. 
606,  8  Am.  St  Rep.  886;  Harbison  v.  Leaum.  3 
Blockf.  (lud.)  61.  23  Am.  Dec.  376;  Belcher  t. 
Belcher,  10  Yerg.  (Tenn.)  121;  Waldron  t. 
Augleman,  71  N.  J.  Law,  166,  58  Atl.  568; 
Wells  T.  Houston.  23  Tex.  Civ.  App.  629.  07 
S.  W.  684. 

Heaanred  by  die  rale  enunciated  by  Mr. 
Black  and  the  auth(ffitie8  cited,  the  plain- 
tifCs  are  not  mtitled  to  have  the  transactlQn 
set  aside  on  account  of  any  mental  weakness 
of  Ambrose  UUler. 

Viewed  in  tbe  ll^t  of  subsequoit  develcq^ 
menta,  it  cannot  t>e  disputed  that  tbe  con- 
sideration paid  by  Mr,  Howard  for  tbe  un- 
divided fflie-half  interest  iii  the  land  waa  leas 
than  its  true  value,  although  equal  to  its 
speculative  value,  but  the  evidence  clearly 
shows  that  the  prospective  value  of  tbe  land 
was  as  well  known  to  MiUer  as  it  was  to 
Howard,  and  since  there  was  no  actual  frand 
practiced  by  Howard  upon  Miller  in  procur- 
ing tbe  undivided  oie-half  interest  in  tbe 
land,  we  would  not  be  antlioriBed  to  say 
that  because  subsequent  develt^ait  reveal- 
ed tbe  land  to  be  of  great  value  the  trans- 
action Aonld  be  set  aside,  espedally  In  view 
of  the  hazardous  nature  of  the  oil  business. 
It  Is  a  well-known  tect  that  land,  on  account 
of  the  discovery  (tf  oil  on  contiguous  land, 
may  apiiear  to  be  of  great  value,  and  sabae- 
quent  deroloKOQent  prove  it  to  be  wortblesa, 
while  on  the  otber  band  contiguous  develop- 
ment may  Indicate  the  absenoe  of  oil  or  gas 
and  subsequent  develt^ment  prove  it  to  be 
tbere  In  great  quantities.  This  coort,  in  ibe 
case  of  Limerick  v.  Jefferscm  life  Ins.  Cou, 
169  Pac.  1060,  in  an  opiniou  by  Mr.  Justice 
Kane,  stated  ttie  rule  applicable  to  muA 
transactions  as  follows: 

**The  general  rule  Is  that,  whenever  ^perty 
of  any  kind  depends  tor  its  value  vpMt  a  eoo- 
tingency  wbidi  may  never  occur,  or  develiq»- 

ments  which  may  never  be  made,  opinion  as  to 
its  value  must  necessarily  be  more  or  less  of  a 
speculative  character,  and  no  action  will  lie  for 
its  expression,  however  fallacious  it  may  prove, 
or  whatever  the  injury  a  reliance  upon  it  may 
produce." 

It  does  not  aroear,  however,  that  Howard 
made  any  misrepresentatloiu  as  to  tbe  value 
ot  the  land. 

The  Judgmoit  denying  plalntUW  relief  is 
therefore  affirmed. 

All  the  Juatloes  concur,  except  HABBISON, 
J.,  absent,  and  FTFOHFOBD,  3^  not  par- 
ticipating. 
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OKLAHOMA  GITT  r.  STBWABT  tt  aL 
(No.  8780.) 

(Supreme  Court  of  Oklahoma.   Oct  21, 1&19.) 


(SvHabiu  iv  <^  Court.) 

1.  Affeax.  and  ebbob  ^960(2}— Plbadino 
^s>867(6)— rljijho  on  hotioh  to  hakk 
dkfinm  and  csbxain  in  dzscoenon  of 
tbxai.  ooubt. 

A  motion  to  make  more  definite  and  certain 
ia  addreaaed  largely  to  the  dlacretion  of  the 
court;  and  the  mlbtg  thereon  iiftH  not  he  re- 
versed, except  for  the  abase  of  such  discre- 
tion, that  reaults  prejudicially  to  the  complain* 
ing  party* 

2.  MVNICXPAX.  COBPOBATIONB  «=»88&— LlABII> 
RT  rOR  DIVUSIOH  OF  BOBFAOl  WAIEBS  BT 

commTCTioN  of  a  bkveb. 
It  la  an  actionable  wrong  for  a  municipal 
corporation  to  negligently  conatmct  or  to  main- 
tain a  sewer,  whereby  the  surface  waters  are 
diverted  from  their  natural  course,  and  the 
aurface  and  aewer  waters  permitted  to  collect 
in  a  body  and  be  discharged  on  and  across  the 
property  of  a  private  iadividQal,  to  his  detri- 
ment. 

8.  Appkal  and  ebsob  4=»1047(1)— RULnvQfl 

ON  KVIDENCB  NOT  OAUflV  VOB  BinSSAL  UH- 

USa  PBEJUDICIAIh 
This  court  will  not  reverse  a  case  for  the 
reason  tbe  trial  court  admitted  incompetent 
evidence,  or  rejected  competent  Evidence,  un- 
less it  appears  that  the  same  has  prejudiced 
the  rights  of  the  parties  thereto. 

4.  MUNIOIPAZ.  CORPOnATIONB  «=a845(7)  —  iN- 
STBTTCnoN  A8  TO  DAUAQBS  VOB  DITBBSZOM  OF 
SURFACE  WATBBS. 
In  an  action  against  tbe  city  for  construct- 
ing a  sewer,  alleging  that  It  has  caused  the 
water  to  flow  from  its  natural  course,  and  fail- 
ed to  make  any  provision  for  taking  care  of 
aeid  aurface  ai^  leworage  watera,  but  permit- 
ted the  same  to  flow  down  and  aerosa  the 
premises  of  the  plaintiffs,  thereby  injuring 
plaintUSs'  bofldinfa  'bf  breaking  tbe  walls  and 
depositing  large  amounts  of  sand  and  debris 
on  plaint^s'  lota,  it  was  not  error  to  instruct 
the  jury  that  tbe  measure  of  tbe  damage  was 
the  cost  to  repair  said  building,  and  the  dif- 
ference in  tbe  value  of  the  lots  immediately 
before  and  immediately  after  the  injury  was 
sustained,  if  any,  by  reason  of  th«  deposit  of 
sand,  etc.,  upon  aald  lots. 

6.  Tbial  ^s>344— Vbbdict  vat  not  be  iu- 

FEACHBD  BT  TBSTUfONT  OV  JllBOBS. 
Testimony  of  jurors  will  not  be  received 
for  tbe  purpose  of  impeaching  the  verdict, 
which  they  have  solemnly  made  and  publicly  re- 
turned into  court. 

6.  New  Trial  <t=»140(3)— Bviobnob  insuf- 
ncncNT  to  show  ^juotient  vebdict. 
Evidence  examined,  and  held  insufficient  to 
show  tliat  the  verdict  of  the  jury  waa  a  quo- 
tient verdict. 

Error  from  District  Court,  Oklahoma 
Cotmty;  John  W.  Hayatm,  Judge. 
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Actloa  tot  damagefl  1^  J.  B.  Stewart  and 
anotiher  against  the  Gity  of,  Oklahoma  City, 
a  municipal  coiix>Tatl(»L  Verdict  and  judg- 
ment ftnr  plaintiffs,  und  defendant  brings  er- 
ror. Affirmed. 

B.  D.  Shear  and  A.  T.  Boys,  both  of  Okla- 
homa City,  and  W.  M.  Howensteiu,  of  Qrand- 
fleld,  for  plaintiif  in  error. 

D.  K.  F<^  of  Oklahoma  City,  for  de- 
fendants In  error. 


McNEILIi,  J.  This  controversy  arose  by 
J.  B.  and  Ora  Stewart  filing  an  action  for 
damages  againat  Oklahoma  City,  allegiag  In 
their  petlticm  that  they  were  owners  of  cer- 
tain Ic^  and  that  the  dty  had  constructed 
a  storm  sewer,  which  drained  a  large  area 
of  the  dty,  and  carried  large  quantities  of 
water  from  Its  natural  course,  and  emptied 
the  some  into  Sixth  and  Everett  streets,  and 
across  to  Fifth  street,  and  alleging  that  the 
dty  failed  to  make  any  provision  for  tbe  dis- 
position of  the  water  coming  from  said  sew- 
er, bat  permitted  tbe  same  to  drain  down 
and  across  plaintiffs'  property,  and  damaged 
tbe  walls  of  tbe  plaintiff^  bnlldli^,  and  de- 
posited large  quantities  of  sand  and  debris, 
on  ttie  lots  of  tbe  plaintiff^  thereby  damaging 
the  plaintUEs  in  tbe  sum  of  |S,000.  Tbe  de- 
fendant filed  a  general  denial.  On  the  trial 
of  tbe  case  tbe  Jury  returned  a  rerdlct  for 
$73<\  and  Judgment  was  rendered  for  said 
amount.  anA  fnKn  said  Judgment  tbe  <^ty 
has  aKtealed.  For  ccmTOiienoe  the  parties 
wlU  be  referred  to^  tbe  dty  as  defendant, 
and  the  Stewarts  as  plalntlllb,  the  same 
position  tb^  occupied  In  the  trial  court. 

[1]  Tbe  first  asslgnmont  of  error  Is  that 
fhe  trial  court  erred  In  oremiling  the  motion 
of  defendant  to  require  the  plalntUFs  ta 
make  tiielr  petition  more  d^lnlte  and  cer- 
tain. While  tbe  defendant  bas  set  out  the 
motion,  and  argued  the  same  In  Its  brief,  it 
has  cited  no  authority  to  support  any  conten- 
tion made  ther^n,  nor  to  poiAt  out  wherein 
it  has  been  prejudiced  thereby.  This  court 
in  the  case  of  City  of  Ch'ickasha  v.  Looney, 
36  Okl.  155,  128  Pac.  136,  held  as  follows: 

"A  motion  to  make  more  definite  and  cer- 
tain is  addressed  largely  to  tbe  discretion  of 
tbe  coart,  and  its  ruling  thereon  win  not  be 
reversed,  except  for  tbe  abuse  of  such  discre- 
tion, that  resnlta  prejudicially  to  the  complain- 
ing party." 

Trom  an  examination  of  tbe  motlm,  we  do 
not  tbink  ttie  court  abused  its  descretion, 
nor  bas  tbe  defendant  disclosed  In  what  way 
It  was  prejn^ced  by  tbe  ruling  thereoa 

[t1  The  second  asslgnniait  of  error  Is  Qiat 
tbe  court  erred  In  overmllz«  tbe  demurrer 
of  defoidant  to  plaintiffs'  petition.  This  is 
a^ed  upon  tbe  tbeory  tiiat  tbe  mayor  and 
dty  council  are  simply  tbe  agents  of  tbe 
state,  exercising  a  governmental  function. 
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and  tberefon  Dot  liable  for  tba  wrongfia  or 
DegUgent  CMUtmcUim  of  a  sewer.  This 
court.  In  the  case  <HE  (Sty  of  Chlduataa  t. 
laoaey,  eapn,  laid  down  the  following  role: 

"It  la  actiouable  wrong  for  a  municipal  cor- 
poration to  n^Ugently  oonatmet  or  to  main- 
tain a  sewer  wberebr  surface  waters  are  dlTert- 
ed  and  by  artifidal  means  collected  In  a  body 
and  discharged  on  growing  crops  of  a  private 
faidividual  to  his  dstrimenL" 

The  same  rule  Is  adopted  In  the  case  of 
City  of  Anlmore  v.  On,  3S  Okl.  S05.  129  Pac. 
667,  upon  the  QuestloQ  of  what  Is  a  govern- 
mental function.  See,  also,.  Oklahoma  City 
T.  Yetter.  179  Pac  475,  and  Oktahwna  City 
T.  Hoke.  182  Pac  682. 

[S]  The  third  and  fourth  asslsnments  of 
error  are  that  the  court  erred  In  admitting 
Irrelerant  and  Inconqwtent  erldence  on  be- 
half of  the  platotlffa,  .and  refusing  to  per- 
mit competent  and  material  evidence  to  be 
introduced  that  was  offered  by  the  defendant 
No  anthorltles  are  dted  to  sui^ort  this  con- 
tration,  nor  dote  the  plaintiff  in  error  set 
oat  In  what  way  it  haa  been  prejudiced  by 
reason  of  said  mling  of  the  court  From  an 
examination  of  the  record,  we  are  satisfied 
that  the  court  committed  no  error  in  per- 
mitting the  evidence  to  be  introduced,  nor 
refusing  tiie  evidence  offered  by  the  defend- 
ant 

[4]  The  fifth  assignment  of  error  Is  that 
the  court  erred  in  giving  instructions  6  to  IS. 
The  attorneys  for  plaintiff  In  error  have  set 
out  all  of  these  Instructions  In  their  brief, 
and  argued  some  of  the  questions,  but  have 
cited  no  authority  upholding  their  theory,  ex- 
cept as  to  the  giving  of  Instruction  15.  This 
InatmctioQ  refers  to  the  measure  of  damages 
the  plaintiffs  would  be  entitled  to  recover. 
This  instruction  is  as  follows: 

"In  determining  what  damages.  If  any,  the 
plaintiffs  have  sustained  to  the  store  buUding, 
the  damages  would  be  the  difference  between 
the  value  of  the  store  building  at  tfae  time  the 
injuries  were  sustained  and  the  value  of  the 
same  after  the  injuries  were  sustained;  that 
is,  tb»  amonnt  In  money  that  it  would  take  to 
repair  the  damages  caused  by  the  defendant.  If 
any.  And  in  determining  the  damages,  If  any, 
tfae  plaintiffs  have  sustained  to  their  real  es- 
tate, the  damages  would  be  the  difference  be- 
tween the  value  of  said  real  estate  that  is  the' 
lots,  at  tfae  time  the  injnriea  to  said  lots  were 
sustained.  If  any,  and  the  less  value  of  such 
real  estate  immediately  after  such  damages 
were  sustained,  If  any,  by  reason  of  the  de- 
posit of  sand,  etc,  ivon  said  real  estate."* 


It  la  the  cotttoitlon  ct  the  plaintiff  In  a^ 
ror  that  the  true  measure  of  damage  to 
real  property  Is  the  difference  between  the 
market  value  immediately  before  and  im- 
mediately af^  Oie  Injury  comjOalned  of. 
This  la  true;  but  this  role  is  aobjact  to  oer^ 
tain  exceptions,  as  was  stated  In  the  case  of 
Armstrong  v.  May  et  aL,  U  OkL  SSO,  ll»  Pac. 
288.  The  court  stated  «a  toUowa: 

"The  true  measure  of  damages  for  injut?  to 
real  estate  Is  the  difference  in  the  market  val- 
ue of  the  sajae  before  and  after  the  Injury 
complained  of;  but  this  rule  Is  subject  to  tb« 
exception  that  if  that  destroyed,  although  a 
part  of  the  realty,  has  a  value  which  can  be 
ascertained  without  reference  to  the  soil  out 
of  which  It  grows,  or  on  wlUch  It  stands,  a  re- 
covery may  be  had  for  the  value  of  the  artidea 
destroyed.** 

The  plaintiffs  In  the  case  at  bar  were  only 
permitted  to  recover,  under  the  Instructions, 
first,  what  it  would  cost  to  repair  the  build- 
ing; second,  the  damage  to  the  lots,  whlcb 
was  the  market  value  immediately  before  and 
Immediately  after  the  Injury,  said  damage 
being  caused  by  the  sand  and  debris  being 
deposited  on  said  lots  by  the  water  flowing 
over  their  land.  This  Instruction  would  per- 
mit the  plaintiffs  to  recover  tmly  the  actual 
damages  suffered.  Therefore  we  are  unable 
to  see  how.  plaintiff  in  error  could  be  prej- 
udiced thereby,  and  there  waa  no  error  In 
giving  said  instruction. 

[i,  I]  The  plaintiff  in  error  next  complains 
for  the  reason  that  the  verdict  was  a  quo- 
tient verdict  and  should  be  set  aside.  Evi- 
dence was  introduced  before  the  trial  court, 
and  upon  this  question  the  trial  court,  aft- 
er permitting  Jurors  to  testify,  which  evi- 
dence was  incompetent  under  the  rule  adopt- 
ed by  this  court  In  the  caaea  of  Egan  v. 
Elrst  National  Bank  of  Tulaa.  160  Pac.  821. 
L.  R.  A.  mSO,  14S,  and  Banmle  t.  Terde. 
60  Okl.  609,  ISO  Pac.  876,  and  after  the  court 
considered  the  Incomp^mt  testimony,  the 
court  found  it  insnfilctent  to  Impeach  the  ver- 
dict By  fiiiiHiMHTig  the  Incomprtant  evl- 
doic^  there  would  only  be  a  anqdcUm  left 
that  the  verdict  waa  a  quotient  verdict  and 
that  would  be  Insnfllclent  to  set  aaide  the 
finding  of  the  trial  court 

There  being  no  material  error  In  the  rec- 
ord, the  Judgment  of  the  trial  court  will  be 
afilrmed. 

OWEN,  a  1.,  and  PITOHFOBD,  HIO- 
GINS,  and  BAILBY,  JJ^  ccmcnr. 
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IfeOBAT  T.  BflLLBOt  it  «L 
BLAND  V.  BLAND  et  aL 
(No.  10S91.) 

(SvpreoM  Ooart  of  Oklahoma.   Oct  14,  1S19.) 

(SvUahu*  bv  the  Co^) 

1.  MZNBfl    AND    MliraUUB  «=977— l^BUIN A- 
nOlT  BT  UaSSOB  T7HDU  BTTBBKfDKB  OLA.VBK 

HI  Luas. 

presence  of  a  nirrender  datue  In  an 
(h1  and  gas  lease  does  not  giTe  the  lessor  the 
rieht  to  terminate  the  lease  where  die  lessee 
has  not  breached  its  terms. 

2.  HoiasnAD  «ss>8i^— MuniRO  of  tbbu. 

The  word  "homestead"  has  both  a  popular 
and  a  legal  sisnifieatloD,  and  its  popular  and 
legal  meaning  la  the  same.  In  common  accepta- 
tion of  the  term  It  means  the  residence  of  Uie 
family,  the  place  where  the  home  it,  and  it  was 
employed  in  the  common  and  popular  appreben- 
■ion  of  its  meaning  in  that  part  of  section  1, 
art.  12,  of  our  Constitatlon  pertaining  to  mral 
honasteadSi 

{Ei.  Note^Ww  other  definitions,  see  Words 
and  Ptantaca,  First  and  Beccmd  Seriea,  HonM* 
stead.] 

S.  BoumxlD  ^982— Fact  or  ovhiuhzp 
xifBUFjnouNT  nr  abbbzict  or  BEsnnKfaB. 
Where  tiie  bead  of  a  famSj  la  this  state  is 
Uie  owner  oC  but  one  tract  of  land,  not  within 
any  city,  town,  or  Tillage,  conristing  of  not  to 
exceed  160  acres,  the  fact  of  ownership  alone 
does  not  ctmstltate  it  a  homestead.  There  can 
be  no  homestead  right  in  land  where  the  owner 
does  not  and  never  baa  resided  thereon,  and 
has  made  no  preparation  or  evinced  any  inten- 
tion of  so  doing. 

4.  CoaroBATioNs  ^>14(l)--FowaB  to  ao- 

QUISX  LBASK  to  FBOBPECT  IOB  on.  AND  OAS. 

There  is  no  inhibition  in  section  2,  art  22, 
of  the  ConstitatlMi,  against  a  corporation  jte> 
quiring  a  leaae  to  prospect  land  for  oil  and 
gas. 

OwvUr  C.     and  Eane^  J.,  dissenting, 

Bmw  from  District  Ooort,  Onek  County; 
Hark  L.  BoBartb.  Judge. 

Action  by  W.  S.  McCray  and  Owen  W. 
Bland  against  Ambrose  Miller  and  others. 
Jndgment  against  plaintiffs,  and  they  bring 
error.  Judgment  against  plaintiff  Bland  af- 
firmed, and  Judgment  against  plaintiff 
IfoCray  reversed  and  cause  remanded,  with 
directions  to  render  Judgment  In  accordance 
with  oplnltm. 

J.  B.  OlCeara,  Ohaa.  EL  Bosb,  A.  F.  Ifosa, 

and  Stuart,  Gmee  ft  Kiddle^  all  of  Tnlaar  tot 
platntUEa  In  error.  \ 

W.  H.  Koroegi^,  of  Vinlta,  and  Owen 
Owen,  W.  Y..  Blddlson,  and  T.  H.  BIddlson, 
all  of  Tnlaa,  for  defttidants  In  error. 

West,  Sherman,  Davidson  &  Moore^  and 
Jesse  H.  BUU  John  B.  Ranu^  and  Hwace 
H.  Hagan,  all  of  Tulsa,  amid  curise. 


ICcORAT  r.  im«T.BR  fgi 

iiu  P.> 

BAIMB7,  J.  This  is  an  equitable  action 
for  the  cancellation  of  an  oil  and  gas  lease. 
At  the  request  of  all  parties  the  trial  court 
made  s^iArate  findings  of  fact  and  conda- 
slons  of  law,  which  are  as  follows: 

"Findings  of  Vixt  by  tiie  Court. 
"In  this  case  the  coort  finds  the  facts  to  be: 
"(1)  That  the  land  involved  in  this  suit  and 
covered  by  the  oil  and  gas  lease  in  controversy 
is  aa  described  in  the  pleadings  and  consists  of 
160  acres  of  the  allotment  of  one  Owen  W. 
Bland,  who  was  a  member  ai  t3ie  Oreek  TAbe 
of  Indians  by  blood. 

"(2)  The  coart  finds  that  the  said  Owen  W. 
Bland  and  the  defendant  Fern  Bland  were  mar- 
ried on  the  16tb  day  of  Jaly,  1915,  and  that 
they  sepfirated  on  or  about  the  1st  day  of 
November,  1916,  and  never  resided  togetiier  as 
husband  and  wife  thereafter. 

"(3)  That  on  the  24th  day  of  November,  191S, 
the  said  SVm  Bland  filed  suit  for  divorce  and 
alimony,  and  that  In  said  petition  she  alleged 
that  said  separation  took  place  on  the  1st  day 
of  November,  191S.  ■ 

"(4)  The  court  further  finda  that  the  sidd 
Owen  W.  Bland,  as  the  owner  of  said  land, 
never  at  any  time  during  said  marriage  relation, 
or  at  any  other  time,  designated  or  selected  said 
land  or  any  portion  thereof  as  a  homestead  for 
himself  and  family,  and  never  at  auy  time  had 
any  Intention  of  making  said  land  the  home- 
stead of  himself  and  famUy,  nor  did  he  have 
any  intention  at  any  time  to  improve  the  same 
for  a  homestead  or  live  and  reside  thereon  as 
such. 

"(5)  The  court  finds  that  on  the  18th  of 
November,  191S,  the  said  Owen  W.  Bland 
executed  and  delivered  an  oil  and  gas  lease  cov- 
ering the  land  involved,  the  same  being  the 
160  acres  allotment  of  Owen  W.  Bland,  to  one 
John  H,  Simmons,  for  a  valuable  consideration; 
that  on  the  16th  day  of  November,  1910.  said 
lease  was,  for  a  valuable  ctmsideration,  anaigD- 
ed  by  the  said  John  H.  Simmons,  the  owner 
thereof,  to  the  Boss  Investment  Company,  an 
Oklahoma  corporation  organized  for  the  pur- 
pose of  producing  oil  and  gas  for  commerdal 
purposes;  that  said  oil  and  gas  lease  was  sold 
and  transferred  by  the  Boas  Investment  Com- 
pany to  W.  S.  McCray. 

"(S)  The  court  finds  further  that  on  January 
11,  1916,  and  at  all  times  thereafter,  the  plain- 
tiff had  constructive  knowledge  of  the  execution 
of  a  lease  by  the  said  Helen  Fern  Bland  to 
Ambrose  Miller  covering  the  lands  involved 
herein  and  of  the  intention  of  the  said  Helen 
Fern  Bland  to  bdd  the  plaintiff  lessees  to  tbe 
performance  of  the  covenants  of  development  in 
the  Simmons  lease. 

"(7)  The  court  finds  that  on  November  16, 
1916,  and  after  said  Owen  W.  Bland  had  con- 
veyed to  Fern  Bland  the  80  acres  In  contro- 
versy, W.  S.  McCray  paid  to  said  Fern  Bland 
$80,  the  amount  provided  for  in  the  lease  cov- 
ering the  80  acres  described  in  the  deed  of  con- 
veyance, and  the  same  was  accepted  by  the  said 
Fern  Bland;  that  some  time  prior  to  Novem- 
ber 15,  1917,  the  plaintiff  made  personal  tender 
of  (80  due  Fern  Bland  as  rental  on  the  80 
acres  herein,  which  was  refused  by  her;  that 
on  the  15th  day  of  November,  1917,  plaintiff 
W.  S.  McCray  deposited  in  the  First  National 
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Bank  of  Talsa,  Okl,  In  pnmance  to  the  provi- 
sions of  said  oil  and  gaa  lease,  the  ram  of  $80, 
to  the  credit  of  the  said  Fern  Bland. 

"(8)  The  court  finds  that  on  or  aboat  the  lat 
of  September.  1017,  the  plaintiff  W.  S.  McCray 
started  driUinc  operations  for  the  purpose  of 
drillinx  a  well  for  oil  and  gas,  upon  the  land 
in  GontroTOTsy ;  that  tiie  average  time  for  drill- 
ing and  completing  a  well  in  said  vicinity  was 
30  days;  that  plaintiff  encountered  unforeseen 
trouble,  and  said  well  was  not  completed  prior 
to  the  18th  day  of  November,  1917;  that  there 
was  no  oil  being  produced  in  paying  quantities 
from  said  land  on  the  ISth  day  of  November, 
1017,  nor  until  some  time  thereafter;  that  said 
drillbig  operationa  and  derdopment  were  start- 
ed and  continued  In  good  faith  and  due  dU^ence 
by  the  plaintiff  W.  S.  HcCray,  and  continued 
until  oil  was  found  in  paying  quantities. 

"(9)  The  court  finds  that  at  the  time  Owen 
W.  Bland  and  Fern  Bland  were  divorced  that 
they  freely  and  voluntarily  entered  into  an  ali- 
mony and  property  settlement  and  settlement 
of  their  property  and  marital  rights;  that  by 
reastm  of  sadi  settlement  Vera  Bland  received 
the  80  acres  In  controrersy  by  a  conveyance 
from  Owen  W.  Bland,  and  that  she  released 
all  interest  in  his  property,  both  real  and  per- 
sonal, and  assumed  the  payment  of  one-half  of 
a  mortgage  for  $3,600  against  the  entire  allot- 
ment, and  that  said  Owen  W.  Bland,  in  eGFect- 
ing  said  settlement  and  executing  and  delivering 
said  deed  of  conveyance,  acted  freely  and  volun- 
tarily and  free  from  any  duress^  undue  infiu- 
oic^  menace,  and  compulsion. 

"Ctmdoslona  of  law. 

"1.  The  coart  concludes  aa  a  matter  <tf  law 
that,  from  th«  facts  found,  the  land  In  contro- 
versy and  no  part  thereof  was  impressed  with 
the  homestead  character  and  does  not  constitute 
the  homestead  of  Owen  W.  Bland  and  Fern  W. 
Bland,  hie  wife. 

"2.  That  the  consideration  for  the  Simmons 
lease  was  the  corenanta  on  the  part  of  the  les- 
see for  the  devdopment  of  the  property  and  the 
payment  of  prospective  royalties,  and  that,  by 
reason  of  the  surrender  clause  contained  there- 
in, the  said  lease  was  subject  to  surrender  by 
tha  lessee  and  therefore  subject  to  be  termi- 
nated at  a  given  rental  paying  period,  by  the 
lessor,  and  constituted  a  contract  for  the  one 
year  only  for  which  the  rental  was  actually 
paid ;  that  the  first  lease  to  Ambrose  Miller  by 
Helen  Fern  Kand,  in  January,  1913,  consti- 
tuted constructive  notice  to  the  lessees,  by  rea- 
son of  Its  due  recordation,  of  her  intention  to 
hold  tlM  lessees  to  the  covenants  of  development; 
that,  the  rentals  for  the  second  year  having 
been  refused  by  defendant  Fern  Bland,  the  said 
plaintiff  W.  S.  McCray  failing  to  produce  oil 
in  paying  quantities  on  said  land  t>n  or  before 
the  IStb  day  of  November.  1917,  the  lease  there- 
by was  terminated. 

"8.  ^e  court  further  concludes  that  thoe 
la  no  suffident  allegation  and  no  snffldcnt  or 
competent  proof  offered  or  introduced  of  duress 
or  menace;  that  there  is  no  sufficient  pleading 
or  proof  of  threats  of  unlawful  impriaonmeot 
and  no  suffident  allegation  or  proof  of  an  effort 
to  restore,  as  required  by  statute  under  proceed- 
ings to  rescind. 

"4.  The  court  further  concludes  that  the 
plaintUr  Owen  W.  Bland  has  no  right,  title,  or 
Interest  In  and  to  the  land  involved  in  this  ac- 


tion, and  tiliat  he  and  his  privies  should  be  for- 
ever enjoined  from  asserting  any  right,  title,  or 
interest  in  and  to  said  land,  and  that  the  right, 
title,  and  interest  of  Helen  Fern  Bland  in  and 
to  the  fee-simple  title  should  be  decreed  to  be 
valid  and  pertect  and  quieted  against  the  daim 
of  all  persona  claiming  by,  throu^  mr  under  the 
said  Owen  W.  Bland. 

"6.  The  court  further  condudea  as  a  matter 
of  law  that  the  sa£d  Simmons  leaae  is  of  no 
force  or  effect,  and  that  the  said  lease  to  Am- 
brose Miller  and  his  assignees  Is  a  valid  and 
subsisting  lease  in  the  bands  of  the  said  Am- 
brose Miller  and  his  assigns,  and  that  the  title 
thereto  should  be  quieted  against  the  daim  of 
John  H.  Simmons  and  his  assigns,  and  that  the 
plaintiffs  should  be  forever  enjoined  from  aasert- 
ing  any  right,  title,  or  interest  therdn  or 
thereto. 

"6.  A  decree  should  be  drawn  In  compliance 
with  the  findings  of  fact  and  conclusions  of 
law  herein  made.  Mar^  L.  Bosarth, 

"District  Judge." 

An  examination  of  the  record  dlsdoaea 
that  all  the  findings  of  fact  are  In  accord 
with  the  weight  of  the  evidence,  which  leaves 
for  our  consideration  only  questions  of  law. 

[1]  It  will  be  noted  that  the  conrt  found 
In  Its  second  condnsloD  of  law  ttuit  by  rea- 
son of  the  presence  of  the  surrender  claose 
the  Simmons  lease  was  subject  to  surrrader 
by  the  lessee,  and  therefore  was  also  subject 
to  be  terminated  at  any  given  rental  paylDg 
period  by  the  lessor,  and  counsel  for  defend- 
ant in  error  say  In  th^r  brief  tbat  the  in- 
stant case  was  dedded  In  favor  of  tbelr 
clients  by  the  trial  court  upon  the  prlndples 
laid  down  In  Brown  v.  Wilson,  58  OkL  392, 
160  Pac.  94,  U  R.  A.  1917B,  1184.  That  case 
has  been  overruled  by  this  court  in  the  case 
of  Rich  T.  Doneghey,  177  Pac:  86,  and  we  now 
hold  in  accord  with  the  great  weight  of  au- 
thorlt7  that  the  down  payment,  or  cash  con- 
sideration, In  tbe  lease  supports  all  its  cove- 
nants, and  that  an  oil  and  gas  lease  Is  not 
snbject  to  cancelladon  merely  because  of  the 
presence  of  the  surrend^  danse  therein. 
Northwestern  Oil  &  Oas  Go.  t.  Branlne,  175 
Pac.  688 ;  Mand  Oil  &  Oas  Go.  t.  Bodkin,  180 
Pac.  9S9 ;  Magnolia  Petroleum  Go.  t.  Saylor. 
180  Pac.  861. 

[2,  S]  But  In  support  of  the  Judgment  of  the 
trial  court  it  Is  urged  that  the  judgment  was 
right,  for  the  reascm  that  the  proof  shows 
Helen  Fern  Bland  did  not  Join  bi  the  lease 
executed  by  her  husband,  Owen  W.  Bland,  to 
Simmons,  and  that  when  said  lease  was  exe- 
cuted tbe  said  Owen  W.  Bland  owned  only 
160  acres  of  land  consisting' of  one  parcel, 
and  that  sectim  1,  art.  12,  of  the  Oonstitntion. 
impreaaed  the  said  160  acres  covered  by  tbe 
Slnimons  lease  with  Qie  homestead  duiiBC' 
ter,  Tegardless  of  any  intentiott  or  overt  act 
on  the  part  of  the  owner.  fRie  homeatead 
providon  of  our  Constitution  Is  as  follows: 

"The  homestead  of  any  family  in  this  state, 
not  within  any  city,  town,  or  village,  shall  con- 
sist of  not  more  than  one  hundred  and  sixty 
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acres  of  land,  whidi  may  be  In  one  or  more  par- 
cels, to  be  selected  by  the  ovner.  The  homestead 
within  anj.  cit7,  town,  or  village,  owned  and 
occupied  as  a  re^ence  only,  diall  consist  of  not 
exceeding  ime  acre  of  land,  to  be  selected  by  the 
owner:  Provided,  that  the  same  shall  not  ex- 
oeed  In  value  the  sum  of  five  thonsand  dollars, 
and  in  no  event  shall  the  homestead  be  reduced 
to  less  than  one-quarter  of  an  acre,  without 
regard  to  value;  and  provided  further,  that  in 
case  said  homestead  Is  used  for  both  residence 
and  business  purposes,  the  homestead  interests 
therein  shall  not  exceed  in  value  the  sum  of 
five  thousand  dollars:  Provided,  that  nothing  in 
the  laws  of  the  United  States,  or  any  treaties 
with  the  Indian  tribes  in  the  state,  sbsll  deprive 
any  Indian  or  other  allottee  of  the  benefit  of 
tiie  homestead  and  exemption  laws  of  the  state: 
And  provided  further,  that  any  temporary  rent- 
ing of  the  homestead  shall  not  change  the  char- 
acter of  the  sam«  when  no  other  homestead  has 
been  aegnired." 

Section  S343,  Ber.  Lews  of  1910,  is  almost 
Identical  with  the  above  provision. 

The  finding  of  the  trial  court  that  Owen  W. 
Bland,  as  the  owner  of  said  land,  never  at 
any  time  daring  the  existence  of  the  mar- 
riage relation  with  Helen  Fern  Bland  des- 
ignated or  selected  the  tract  of  land  In  con- 
troversy, or  any  portion  thereof,  as  a  home- 
stead for  htmadf  and  fomlly.  and  that  he 
never  at  any  time  had  any  Intention  of  mak- 
ing said  land  the  homeatead  of  himself  and 
ftuDoUy,  nor  did  he  have  at  any  time  any  In- 
tentl<ni  to  improve  the  same  tor  a  homestead 
or  to  live  and  reside  thereon  as  sach,  being  In 
accord  with  the  weight  of  the  evidence,  the 
precise  question  presented  for  determination 
is:  Does  the  fact  of  ownership  alone  by  the 
bead  of  a  family  In  this  state  of  but  one  tract 
of  land  (not  within  any  dty,  town,  or  vil- 
lage) consisting  of  not  to  exceed  160  acres  Im- 
press said  land  with  the  character. of  the 
homestead  of  the  family  within  the  meaning 
of  section  1,  art  12,  of  the  Constitution  and 
section  S343,  Rev.  Laws  of  1910,  supra? 

An  examination  of  the  opinions  of  this 
cottrt  in  cases  involving  homesteads  that  have 
arisen  aaheequoit  to  the  adoption  of  the  Con- 
stitution discloses  that  the  court  has  assum- 
ed, in  accordance  with  the  almost  universal 
rule,  that  premises  of  an  owner  do  not  cqn- 
stltute  a  homestead,  unless  they  are  actually 
occupied  and  used  by  him  as  a  residence  and 
home  for  himself  and  family,  or  unless  there 
has  been  at  least  a  bona  fide  Intention  to 
apply  them  to  such  use  within  a  reasona^ 
time.  Hyde  v.  Ishmael.  42  Okl.  279, 143  Paa 
1044 ;  Laurie  v.  Crouch,  41  Okl.  589,  139  Pac 
304;  American  Surety  Co.  of  New  York  v. 
Gibson  et  al..  166  Pac.  112;  Illinois  Ufe  Ins. 
Co.  T.  Rogers  et  al..  160  Pac.  66;  Davis  v. 
First  State  Bank,  166  Paa  92;  Elliott  r. 
Bond.  176  Pac.  242 ;  McFarland  v.  Coyle,  172 
Pac  87.  And  other  cases  also  hold,  in  ac* 
cordance  with  our  Constitution  and  statute, 
that  where  land  has  onoe  become  impressed 
with  the  homestead  character  the  homestead 


right  Is  not  lost  or  Impaired  by  any  tempo- 
rary renting  of  said  homestead  when  no  oth- 
er homestead  has  been  acquired.  German 
State  Bank  of  Elk  City  v.  Ptachek,  169  Pac. 
1094;  McCammon  v.  Jenkins  et  aL,  44  OkL 
612,  14IS  Pac.  1163. 

In  most  states  occupancy  of  the  premises, 
or  a  part  thereof.  Is  expressly  required  by 
the  Constitution  or  statutes,  both  as  to  a 
rural  homestead  and  an  urban  homestead. 
It  will  be  noted  that  our  Constitution  ex- 
pressly requires  occupancy  as  to  the  urban 
homestead,  but  does  not,  in  express  terms, 
require  occupancy  as  to  the  rural  homestead. 
Then  the  question  to  be  determined  is:  What 
signification  should  be  given  the  word  "home- 
stead," as  used  In  that  part  of  our  Constitu- 
tional provision  pertaining  to  rural  home- 
steads? The  word  has  been  many  times 
defined,  and  It  has  been  held  that  it  has  both 
a  popular  and  a  legal  signification ;  that  in 
Its  popular  sense  it  signifies  the  place  of  the 
home,  the  re^dence  of  the  family ;  and  that 
it  represents  the  dwelling  house  in  whldi  the 
family  resides  with  the  usual  customary 
appurtenances  Including  the  outbuildings  of 
every  kind  necessary  or  convenient  for  fami- 
ly use,  and  the  lauds  used  for  the  purposes. 
In  re  Owlngs  (D.  C.)  140  Fed.  739,  741;  Turn- 
er V.  Turner,  170  Ala.  465,  18  South.  210,  54 
Am.  St.  Rep.  110;  Tumllnson  v.  Swinney,  22 
Ark.  400,  76  Am.  Dec.  432 ;  Gregg  v.  Bost- 
wlCk,  33  Cal.  220,  91  Am.  Dec.  637 ;  Ashton  v. 
Ingle,  20  Kan.  670,  27  Am.  Rep.  197;  Linn 
County  Bank  v.  Hopkins,  47  Kan.  680,  28  Pac. 
606,  27  Am.  St  Rep.  309,  and  note;  GalUgher 
v.  Smiley,  28  Neb.  189, 44  N.  W.  187, 26  Am.  St 
Rep.  319;  Phelps  ▼.  Rooney,  9  Wis.  70,  76 
Am.  Dec.  244;  White  v.  Spencer,  217  Ho. 
242,  117  S.  W.  20,  25,  129  Am.  St  Rep.  547, 
16  Ann.  Gas.  508 ;  Elliot  v.  Thomas,  161  Ma 
App.  441,  143  S.  W.  563,  664;  Palmer  v. 
Sawyer,  74  Neb.  108,  103  N.  W.  1088,  1090, 
12  Ann.  Gas.  715;  Weatherlngton  v.  Smith, 
77  Neb.  369,  112  N.  W.  566;  Cushman  T. 
Davis.  70  Vt  111,  64  Ati.  456;  Matthews  v. 
Jeacle.  61  Fla.  686,  56  South.  865,  867;  Flow- 
ers  v.  United  States  Eldellty  &  Guaranty  Co., 
89  Ark.  506,  117  S.  W.  547,  548;  Merrill  v. 
Harris,  66  Ark.  355,  46  S.  W.  538,  41  L.  R.  A. 
714,  67  Am.  St  Rep.  929 ;  Calmer  v.  Calmer, 
16  N.  D.  120,  106  N.  W.  684,  686;  Moore  v. 
Smead.  89  Wis.  55S,  62  N.  W.  426;  Voelz  v. 
Voelz,  88  Wis.  461,  60  N.  W.  707,  708;  Up- 
man  v.  Second  Ward  Bank,  16  Wis.  449; 
TlUotson  V.  MUlard,  7  Mhin.  613,  618  (GU. 
410)  82  Am.  Dea  112;  Morris  v.  Brown,  6 
Kan.  App.  102,  48  Pac.  760.  Webstw's  New 
Intemattonal  IMctlonary  defines  it  as: 

"The  land  and  bnUdings  thereon  occupied  by 
tiia  owner  as  a  home  for  himself  and  his  family. 
If  any,  and  more  or  less  protected  by  law  from 
the  claims  of  his  creditors.*" 

The  Supreme  Court  of  New  Hampshire,  In 
the  early  case  of  Holtt  v.  Webb.  86  N.  H. 
166b  thus  defines  die  wwd: 
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"The  home  place;  the  place  where  the  hooee 
is-  *  *  *  It  is  the  home,  the  honae,  and  the 
Qdjoining  land,  where  the  bead  «f  the  family 

dwells ;  the  home  farm." 

And  tbls  deflnttlon  is  adopted  by  Boavler's 
Law  Dictionary. 

In  White  T.  Spencer,  supra,  it  Is  said  that 
the  term  "homestead"  means  that  tract  of 
land  which,  being  within  the  statutory  limi- 
tations BS  to  quantity  and  value,  la  occupied 
and  claimed  as  a  homestead.  The  Arkansas 
courts  say  that  a  homestead  necessarily  In- 
clades  the  idea  of  a  house  tor  a  residence,  or 
mansion  house,  and  Indudes  that  part  of  a 
man's  property  which  la  about  or  craitigaooa 
to  the  dw^ng  bouse;  that  this  may  be  a 
mansion,  cabin,  or  a  tent,  since  either  Is 
sufficient  to  bring  the  land  under  the  protec* 
tlon  of  the  homestead  law.  Flowers  t. 
United  States  Fidelity  ft  Qoaranty  Co.,  su- 
pra; Merrin  v.  Harris,  supra;  Wlllianis  t. 
Dorris,  81  Ark.  466.  Similar  language  Is 
used  by  many  of  the  courts,  and  it  has  been 
held  tbat  It  Is  not  neceasaiy  tbat  the  home* 
stead  be  In  a  compact  body,  but  It  may  be 
intersected  by  blghways,  street^  or  alleys, 
and  Qiat  It  is  not  limited  In  extent  <nr  quan- 
ttty,  unless  made  so  by  law.  Whatever  Is 
impressed  with  th«  homestead  character,  be- 
ing either  necessary  or  convenient  as  the 
place  of  residence^  constitutes  the  luNnestead, 
subject  to  the  ctmatltutioiua  and  statutory 
limits  as  to  quantity  and  value. 

In  npman  t.  Second  Ward  Bank,  supra, 
the  court  says: 

"The  word  'homestead'  itself  means  a  place 
of  r»idence,  whidi  again  Implies  oocDpanc?, 
possession.'' 

Our  constltntlonal  and  statutory  provi- 
sions differ  from  most  of  the  states.  In  tbat 
as  to  tlie  rural  homestead,  as  above  stated,  it 
does  not  contain  express  words  requiring  oc- 
cupancy or  intended  occupancy,  but  Uiere  are 
several  Constitutions  and  statutes  which  are 
similar  to  ours  In  this  respect  Section  61, 
article  16,  of  the  Oonatltutlon  of  Texas 
(1876)  Is  as  follows: 

"The  homestead  not  In  a  town  or  dty  shall 
coniiBt  of  not  more  tlum  two  hiui^:>ed  acres  of 
land,  which  may  be  in  one  or  more  parcels,  with 
the  Improvements  thereon;  the  homestead  in  a 
dty,  town  or  viUBge,  shall  consist  of  lot  or  lota, 
not  to  exceed  In  valne  five  thousand  dollars  at 
the  time  of  their  designation  as  the  homestead, 
without  reference  to  the  valne  of  any  improve- 
ments thereon;  provided,  that  the  same  shall 
be  used  for  the  purpose  of  a  home,  or  as  a 
place  to  exercise  the  calling  or  hosinesB  of  the 
h«td  of  a  family ;  provided,  also,  that  any  tem- 
poraty  renting  of  the  homestead  shell  not 
change  tiie  character  of  the  same,  when  no 
9ther  homestead  has  been  acqnlred." 

In  a  note  to  section  2,  art  12,  InWIlllanu^ 
Constitution,  it  Is  said: 

"All  this  section  la  taken ,  from  Texas  (1876) 
L6,  50,  except  the  dause  providing  for  the  mort^ 


gaging  of  the  homestead,  which  is  patterned 
after  Kan.  (1859)  16,  9.   ♦   •  ♦" 

In  all  probability  section  1,  art  12,  was 
likewise  patterned  after  sectiim  51,  art  16, 
of  the  Texas  Constitution.  This  section  has 
been  many  times  construed  by  the  Supreme 
Court  of  Texas,  and  it  has  been  uniformly 
held  that  there  can  be  no  rural  homestead  In 
that  state  "unless  the  head  of  the  family  re- 
sides, or  Intends  to  reside,  on  some  part  of 
the  land  claimed."  Exall  v.  Security  Mts. 
ft  Trust  Co.,  IS  Tex.  Civ.  App.  013,  89  8.  W. 
8S9;  Wllkerscm  v.  Jones  CFu:  Civ.  App.) 
40  S.  W.  1046;  Steves  t.  Smith,  Tex.  CIr. 
App.  126, 107  8.  W.  141;  Johnson  Burton, 
39  Tex.  OlT.  App.  240, 87  S.  W.  181;  Murpby 
V.  Lewis  (Tex.  Oiv.  App.)  198  &  W.  1050; 
Stanley  v.  Greenwood,  24  Tex.  224,  76  Am. 
Dec.  106;  Franklin  t.  Coffe«,  18  Tax.  413, 
70  Am.  Dec.  202;  Houston  ft  G.  N.  B.  R. 
Co.  T.  Winter,  44  Tex.  SOT.  In  the  last- 
named  case,  In  construing  the  constitutional 
provision  of  1860,  the  court  said: 

"The  Constitution  exempts  from  forced  sale 
'the  homestead  of  a  family  not  to  exceed  two 
hundred  acres  of  land.'  Const  1868,  |  15, 
art  11. 

"It  was  first  Introduced  In  the  Constitution 
of  184S,  and  has  been  reinserted  In  every  Con- 
stitution adopted  since  that  time. 

"If  the  homestead  is  more  tiian  200  acres  of 
land,  then  only  that  quantity  of  it  Is  secured; 
and,  if  it  be  that  or  less,  then  all  of  it  is  se- 
cured. It  is  not  defined  in  any  of  the  Con- 
stitutions, nor  are  Its  qualities,  attributes,  or 
shape  expressed  further  than  in  the  use  of  the 
words  'homestead  of  a  family  not  to  exceed  two 
hundred  acres.'  That  wonld  Imply  that  It  was 
thought  to  be  something  that  could  be  known 
without  anr  further  description.  It  is  a  defi- 
nite, ostensible  object  to  the  extrat  of  being 
the  place,  which  is  made  the  home  of  the  family. 
It  has  bad  some  legislative  interpretation.  The 
act  of  1630,  in  which  it  originated,  described  it 
as  'fifty  acres  of  land,  or  one  town  lot  indod- 
tng  his  or  her  homestead  and  Improvements,  not 
exceeding  five  hundred  dollars  in  value.'  Hart. 
Dig.  art  1270.  So,  too,  the  act  of  1886  de- 
scribes it  as  'two  hundred  acres  of  land,  includ- 
ing his  or  her  homestead.*  Paschal's  Dig.  art 
6831.  'Homestead'  Is  defined  to  be  'Uie  place 
of  the  house,'  'the  mansion  house,  with  adjoin* 
ing  land.*  Worcester's  Die.;  Bouvier's  Law 
Die. 

"It  has  received  judicial  Interpretatton  in 
many  respects.  *A  man's  homestead  must  be  his 
place  of  terideace;  the  place  where  he  lives.' 
Philio  V.  Smalley,  23  Tex.  502.  In  the  case  of 
Franklin  v.  Coffee,  Cliief  Justice  Wheeler,  in 
describing  what  is  not  a  homestead,  says:  'In 
this  case  there  was  no  house  or  home  upon  the 
land.  He  had  made  no  preparation  or  done  no 
acts  which  would  evince  a  fixed  Intention  and 
purpose  to  select  and  appropriate -Uie  place  as 
a  home.'  18  Tex.  417  [70  Am.  De&  292].  On 
the  contrary,  in  the  case  of  Stone  v.  DameU, 
such  acts  were  done  as  were  Aid  to  indicate  the 
intention  to  appri^rlate  the  place  as  a  home, 
and  although  not  a  home  Uterally  when  levied 
on  but  being  such  at  the  sale,  it  was  exempt 
as  a  homestead.  20  Tex.  15.  Ths  us*  made  of 
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tbe  land  may  determine  Its  efaamcter  as  part  ot 
a  liomefltead  or  not,  as  .wdl  as  its  proximity  to 
or  remoteness  from  tbe  residence  or  mansion 
bouse.  PryorV.  Stone,  19  Tex.  873,  874  [70 
Am.  Dec.  341];  Methery  v.  Walker,  17  Tex. 
594.  Such  use  Is  an  object  of  observation, 
which  indicates  and  is  notics  of  appropriation 
for  homestead  parposes." 

Tbe  CoDstltntion  of  tlie  state  of  Florida 
(1886)  art  10,  f  1,  contained  this  proTlBion: 

"A  homestead  to-  tbe  extent  of  190  acres  of 
land,  or  tbe  half  of  one  acre  within  the  limits 
of  any  incorporated  city  or  town,  owned  by  the 
bead  of  a  family  residing  in  this  state,  together 
with  one  thousand  d<dlarB*  worth  of  personal 
property,  and  tihe  improvementi  on  the  real  ea* 
tate,  shall  be  exempt  frran  forced  sale  imder 
process  of  any  court,  and  the  real  estate  shall 
not  be  alienable  witiiout  the  joint  consent  of 
hnsband  and  wife  when  that  relation  exists." 

It  will  be  noted  tliat  this  provision  does 
not.  In  express  terms,  reanlre  occupancy; 
bnt  In  OUver  t.  Snowden,  18  Fla.  823,  43 
Am.  B«p.  338,  the  coaxt,  after  thoroughly  dla- 
cnasiiig  du  meanlns  ot  the  word  "liom»> 
stead.**  said: 

"Our  Gonstitatlon,  speaking  of  a  homestead 
and  failing  to  define  the  word,  leaves  Its  defini- 
tion to  tbe  ordinary  rale  of  construction,  which 
is  that  it  Is  to  be  taken  and  applied  according 
to  the  common  and  popular  apprehension  of 
its  meaning,  which  is  clearly  given  in  the  fore- 
going citations.  It  la  scarcely  possiblfl  that  it 
can  be  mlsnndCTstood." 

See,  alao,  MvnAy  r.  Farqobar.  89  Bla. 
8B0,  22  Skmtb.  681,  and  Maffiiews  t.  7eacle, 
ei  na.  686,  66  South.  865. 

The  homeatead  atatntea  of  Alabama,  prior 
to  1886,  contained  these  words:  "Owned  and 
occupied  by  any  resident  of  this  state."  This 
phrase  was  omitted  by  tbe  codlflers  ta  1886, 
and  It  was  contended  In  Turner  Tomer, 
107  Ala.  465,  18  Sonth.  210.  64  Am.  St  Rep. 
110.  that,  because  of  their  omission,  occn- 
paney  was  dispensed  with.  The  court  held  to 
the  contrary,  howerer,  saying: 

"Homestead  ex  vi  termini  means  the  family 
teat  or  mansion,  and  the  change  of  verbiage  in 
oar  statute  by  the  codifiers,  In  compiling  the 
Code  of  1886,  whereby  they  omitted  from  section 
2507  the  phrase  'owned  and  occupied  by  any 
resident  ol  tUa  state,'  was  not  intended  to 
affect  the  well-settled  mie  recognldng  actual 
oceupan(7,  except  in  the  sin^e  case  stated,  as 
an  esaential  condition  of  a  valid  homeatead  ex- 
emption." 

In  Meisner  v.  HIU  et  aL,  02  Neb.  435.  138 
V.  W.  683,  the  court.  In  the  first  paragraph 
of  the  B]rtlaba8,  held: 

"Our  statute  uses  the  term  'homestead'  In  its 
commonly  accepted  meaning— the  houss  and  land 
where  the  family  dwells." 

We  Aeem  It  unnecessary  to  elaborate,  if 
indeed  It  la  possible,  upon  the  meaning  of 
the  word  "hMueatead,"  for  we  agree  with  tbe 
1S4P.-S0 


authorities  which  hold  that  It  has  both  a  pop- 
ular and  a  legal  slguifleatlon ;  that  its  popu- 
lar and  legal  meaning  is  the  same,  as  herein- 
before defined;  and  that  the  word  "lionie- 
stead,"  as  employed  in  section  1,  art.  12,  of 
our  Constitution,  la  to  be  taken  and  applied 
according  to  the  common  and  popular  un- 
derstanding of  Its  meaning,  which  Is  In  ac- 
cordance with  the  ordinary  rule  of  construc- 
tion. Therefore  It  Is  our  opinion  that  where, 
as  in  this  case,  the  head  of  a  family  In  this 
state  is  the  owner  of  but  one  tract  of  land 
(not  within  the  limits  of  any  city,  town,  or 
village)  consisting  of  not  more  than  160 
acres,  the  fact  of  ownerahip  alone  Is  not 
sufficient  to  impress  the  land  with  the  home- 
stead character  where  said  owner  does  not 
reside  thereon,  never  has,  and  has  made  no 
preparation  or  evinced  any  intention  of  so 
doing.  This  conclusion  is  supported,  we 
think,  by  the  laugoage  of  the  last  i»roTlso  of 
the  BectIan,.to  wit: 

"That  any  temporary  renting  of  the  home- 
stead shall  not  change  the  diaracter  of  die  same 
where  no  other  homestead  has  been  acquired. " 

In  Hedgpath  t.  Hudson.  160  Pac.  604,  it 
was  held,  and  we  think  correctly,  that  this 
proviso  obvionsly  referred  to  both  rural  and 
urban  homesteads.  The  language  of  this 
proviso  clearly  Imports  that  the  land  claimed 
as  a  homestead  must  have  been  impressed 
with  the  homestead  character,  and  that 
when  80  Impressed  any  tempotary  renting 
thereof  will  not  change  such  character  when 
no  other  homeatead  has  been  acquired. 

[4]  LasUy,  it  Is  contended  that  under  sec- 
tion 2,  art  82,  of  the  Constitution,  tbe  Sim- 
m<nis  lease  is  IsTalid.  Tbls  ivovlslon  ot  tiu 
Constitution  xvoblblts  tbe  creation  or  licens- 
ing in  tbls  state  ot  any  corpcvatttm  "for  tbe 
punMse  of  bnytng,  acqnlrlng,  trading  or 
dealing  In  real  estate  other  than  real  es- 
tate located  In  incorporated  dtiea  and  towns 
and  as  addltlms  thereto,"  and  further  inro* 
▼ides  Out  no  corporation  d(dng  business  In 
this  state  sball  *'buy,  acquire,  trade,  or  dOLl 
In  real  estate  for  any  puri>ose  except  sncb  as 
may  be  located  is  sncb  towns  and  cities  and 
as  addltI<»iB  to  sncib  towns  and  dtlei^  and 
further  except  such  as  shall  be  necessary  and 
proper  for  carrying  on  the  badness  tor  which 
It  was  chartered  or  licensed ;  nor  shall  any 
corporation  be  created  or  licensed  to  do  busi- 
ness In  this  state  for  the  purpose  of  acting 
as  agent  In  buying  and  selling  land.** 

We  do  not  think  this  section  Is  susceptible 
of  the  construction  that  a  corporation  is  pro- 
hibited from  acquiring  leases  to  prospect 
land  for  oil  and  gas,  and  since  no  authority 
Is  cited  which,  In  our  opinion,  supports  the 
contention.  It  cannot  be  sustained. 

It  follows  that  the  judgment  decreeing 
that  Owen  W.  Bland  had  no  right,  title,  or 
Interest  In  and  to  tbe  land  Involved  In  this 
action  was  correct  and  is  affirmed;  bat  that 
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part  of  the  Judgment  canceling  tbe  lease  of 
the  plaintiff  in  error  W.  S.  McCray  waa  er- 
roneous, and  this  cause  la  therefore  reversed 
and  remanded,  with  directions  to  tbe  trial 
court  to  set  a^de  that  part  of  the  Judgment 
rendered  against  the  said  W.  S.  McCray  and 
to  render  Judgment  In  accordance  with  the 
viemi  herein  expnaaoi. 

HARRISON.  PITCHFORD,  JOHNSON, 
McNeill,  HIGGINS,  and  BAILEY,  JJ., 
concur. 

OWBN,  0,  J.,  and  EANB,  dissent 


(16  Okl.  Cr.  718) 

AUTBT  T.  STATE.  (No.  A-3189.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Nor. 
8,  1919.) 

(Syllabiu  by  EdUorial  Staff.) 
CbiuxhaIi  uw  «=>1159(3)  —  CbNTiOTXOH  on 

CONFLICTXIfa  EVIDENCE  AITCBlfBD. 

Where  tJie  state's  evidence  in  a  prosecution 
for  assaolt  Is  safficiait  to  sunmrt  a  verdict  of 
conviction  and  a  jodgment  thereon,  it  was  for 
tiie  Jury  to  dedde  the  conflict  in  tiie  evidence, 
and  the  judgment  of  oonrictiOD  will  be  affinoed. 

Appeal  from  District  Conxt,  Jefferson  Coun- 
ty; Cham  Jonee,  Judge. 

H.  Or.  Antry  was  convicted  ot  aasanlt, 
and  be  appeals.  Affirmed. 

Bridges  &  Vertrees,  ct  Waiuika,  for  plaln- 
tUT  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W,  a  Ball* 
AssL  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  Judgment  of  con- 
viction is  sought  to  be  reversed  upon  one 
groimd  alone,  to  wit,  that  the  Verdict  la  not 
sustained  by  sufficient  evidence. 

The  defendant  was  indicted  in  the  district 
.court  of  Jefferson  county,  charged  with  the 
crime  of  assaulting  one  Lmn  Stroud  with  a 
shotgun  with  intent  to  kill  him.  The  cause 
•was  tried  to  a  Jury,  and  a  verdict  returned, 
which  by  its  terms  finds  the  defendant  guilty 
of  a  simple  assault,  and  fixes  his  punishment 
at  IS  days*  imprisonment  in  the  county  jaiL 

Tbe  evidence  on  the  part  of  the  state  shows 
that  tbe  defendant  assaulteQ  one  Lam  Stroud, 
and  attempted  to  shoot  him  with  a  shotgun, 
and  that  the  defendant  would  have  done  so 
bad  not  defendant's  wife  and  son  Interfered 
.  and  prevented  the  defendant  from  inflicting 
any  wounds  upon  tbe  prosecuting  witness. 
Tbe  evidence  for  the  defense  was  directly 
in  conflict  with  that  for  tbe  state. 

Where  tbe  evidence  is  conflicting,  this 
.court  will  not  disturb  a  Judgment  of  con- 
viction unless  tbe  evidence  for  the  proseca- 
tlon,  if  believed,  is  entirely  insufficient  to 
support  the  Judgment    In  this  case,  the 


state's  evidence  Is  sufficient  to  support  tbe 
verdict  and  Judgment,  and  it  was  for  the  Jury 
to  decide  the  conflict  In  tbe  evidence.  Hav- 
ing d9ne  so  adversely  to  tbe  defendant,  tha 
Judgment  of  convlctlcm  must  stand,  and  it 
is  hereby  affirmed. 


(16  Okl.  Cr.  486) 
STATE  T.  WELCH.   (No.  A-2055.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
4,  1919.) 

(SvHabut  by  ike  CourL) 

1.  Mam  AHD  xmuia  «as»73-Oii.  Airo  oas 

LEASE  rOB  A  TEEM  AN  IHOOBFOBEAL  BEBEDT^ 
AUNT. 

A  lease,  granting  oil  and  gas  mining  priv- 
ileges for  a  term  of  years,  is  only  a  grant  of  an 
incorporeal  hereditament,  and  socti  a  leaae 
grants  no  oorporesl- interest  or  hereditament. 

2.  Chakpebtt  and  kaihtenancb  «=s»70)— 

AnVEBSE  HOIJ)INa  NOT  BBNOKBINa  Oil.  AKU 
OAS  LEASE  FOB  A  TEBH  CHAUFEITOUB. 

The  ezecatiim  of  a  lease,  granting  oQ  and 
gas  mining  privileges,  for  a  term  of  years,  on 
lands  hdd  adversely,  by  a  tliiid  person  or  per- 
sons, is  not  a  violation  of  section  2260,  Rev. 
Laws  IBIC^  defining  tbe  offense  d  diamperty. 

Appeal  from  County  Courts  Nowata  Comi- 
ty ;  Wm.  F.  GUlnlly,  Judge. 

Information  against  Frank  Welch  for 
champerty,  and  txcm  a  Judgmoit  austalning 
a  d^urrer  therett^  ttie  State  appeals.  Af- 
firmed. 

J.  B.  IBennet^  Co.  Atty.,  and  r.  A.  Galrat, 
Asst  Ca  Atty..  both  of  Ofclaboma  City,  for 
the  Stat& 

O.  CaldwcOl,  of  Tlnlta,  for  dafttidant  In  er- 

TOt, 

DOTLB,  P.  J.  fnila  Is  an  an)eal  by  tbe 
state  from  a  Judgment  of  tbe  ooonty  conrt  of 
Nowata  county,  sustaining  a  demunoT  to  an 
Informatlui  filed  in  said  court,  of  widcb  tb« 
charging  part  la  as  follows: 

"That  said  Frank  Welch  did.  In  the  said 
county  and  state,  on  the  said  date,  oolawfolly 
and  malieionsly  sdl,  ww*  and  grant  to  G. 
Caldwell  a  pretaded  ri^t  or  title  to  lands  and 
tenements  located  and  aituated  In  Nowata  coun- 
ty, state  of  Oklahoma,  as  follows:  The  north- 
east goartar  of  section  81,  township  2tt  north, 
range  15  east,  at  a  time  and  when  neither  the 
said  Frank  Weldi,  who  made  the  said  sale  and 
grant,  nor  any  other  person  by  whom  the  said 
Frank  Welch  claims  or  claimed,  have  been  in  poo* 
SMslon  of  the  said  lands,  or  of  Ibe  reveraion  and 
remainder  thereof,  or  have  taken  the  rents  and 
profits  thereof  for  the  space  ct  one  year  priw 
to  such  grant,  conveyance,  or  sale,  and  at  such 
a  time  when  G.  W.  Bllis,  W.  I.  JCliis,  J.  A. 
Elllis,  and  Paul  Lovdl,  ether  one  or  both,  wen 
in  posseasfon  of  the  said  lands,  and  had  beeo 
in  Bucb  poesesaion  continaoualy  for  tbe  space  of 
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one  ysar  and  prior  thereto,  befkwe  die  said  grant 
of  the  said  pretended  ri|2it  or  title  hj  the  said 
Frank  Wddi  to  aaid  G.  Caldwell,  a  copy  of 
which  grant  la  hereto  attached,  marked  'Ex- 
hibit A,'  and  made  a  part  of  thia  infonaaticm, 
contrary  to,"  etc 

The  demurrer  to  the  Informatioii  was  on 
the  ground  that  "the  facts  stated  do  not  Con- 
stitute a  public  offense." 

It  is  the  contention  of  counsel  for  the  state 
that  the  execution  of  tbe  oil  and  gas  lease  by 
the  defendant  is  a  Tlolatlon  of  section  2260, 
Rev.  Laws. 

The  defendant  In  error  contends  Uiat  It  is 
not 

[1]  The  lease  made  a  part  of  the  Infonaa- 
tlon  in  its  terms  is  the  form  in  common  use. 
It  recites  that  It  was  given  In  consideration 
of  il  paid  to  the  lessor,  and  the  covenant  and 
agreements  of  the  lessee  therein  set  forth.  It 
contains  the  oanal  words  of  grant  and 
demise;  runs  to  the  lessee,  Caldwell,  bis 
successors  and  assigns;  describes  the  pur- 
pose for  which  It  was  given  as  that  of  min- 
ing and  operating  for  oil  and  gas,  laying  of 
pipe  lines,  building  tanks,  and  structures 
thereon  to  produce  and  take  care  of  said 
products  when  produced,  and  the  term  which 
it  was  to  endure  Is  five  years  from  its  date, 
and  as  long  thereafter  as  oil  and  gas  or 
either  of  them  Is  produced  from  the  premises. 
Tbe  lessee  covenants  and  agrees  therein  to 
deliver  to  the  lessor,  free  of  cost,  in  the  pipe 
lines  to  which  the  wells  may  be  connected, 
the  equal  one-et^th  imrt  of  all  oil  produced 
and  saved  from  the  premises,  and  to  pay 
flGO  each  year  In  advance  for  the  gas  from 
each  well.  There  Is  also  a  surrender  clause 
to  the  effect  that  upon  the  payment  of  $1, 
at  any  time,  tbe  lessee  or  his  assigns  shall 
have  the  right  to  surrender  this  lease  for 
cancellation,  after  whldi  all  payments  and 
liabilities  thereafter  to  accrue  under  and  by 
virtue  of  its  terms  shall  cease  and  determine. 

Section  22(10,  Bev.  Laws,  Is  as  follows: 

"Any  person  who  buys  or  sells,  or  In  any  man- 
ner procures,  or  makes  or  takes  any  promise  or 
covenant  to  convey  any  pretended-ri^t  or  title 
to  any  lands  or  tenements,  unless  the  grantor 
thereof,  or  the  person  making  such  promise  or 
covenant  has  been  In  possession,  or  he  and  those 
by  whom  he  claims  have  been  In  possession  of 
the  same,  or  of  the  reversion  and  remainder 
thereof,  or  have  taken'  the  rents  and  profits 
thereof  for  the  space  oi  <Mie  year  before  such 
grant,  conveyance,  sale,  promise  or  oovaiant 
made,  is  goilty  oi  a  misdaneanwt" 

It  is  settled  by  the  decisions  of  our  Su- 
preme Court  that  a  lessee  of  an  oil  and  gas 
and  mining  lease  acquires  no  title  to  tbe  land, 
wx  oil  or  gas  while  in  tbe  ground  by  reason 
of  !^l8  lease. 

In  the  case  of  Eolacfany  r.  Galbreath,  26 
Okl.  772,  110  Pac.  902, 88  L.  B.  A.  (N.  SO  451, 
It  la  held  that: 
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"OU  and  gas,  while  in  the  earth,  unlike  solid 
minerals,  are  not  the  subject  of  ownership  dis- 
tinct from  the  acdl,  and  the  grant  of  tbe  oil  and 
gaa,  therefore.  Is  a  grant,  not  of  the  oil  that  is 
in  the  ground,  but  of  such  a  part  as  the  grantee 
may  find,  and  passes  nothing  that  can  be  the 
subject  of  an  ejectment  or  other  real  action.'* 

In  the  opinion  It  Is  said: 

"Tbe  lease  relied  upon  by  the  plaintiff  does 
not  vest  in  him  the  title  to  the  oil  and  gas  in 
said  land,  and  is  not  a  grant  of  any  estate 
therein,  but  Is  simply  a  grant  of  a  right  to 
prospect  for  oil  and  gas,  no  title  vesting  until 
sDch  substances  are  reduced  to  possession  by 
extracting  same  from  the  earth— an  Incorporeal 
hereditament.  Payne  et  al.  v.  Neuval  et  aL, 
105  Cal.  46,  99  Pac.  476;  Ricblands  OU  Co. 
V.  Morriss,  108  Va  28S,  61  S.  B.  762;  Rawl- 
ings  et  al.  v.  Armel  et  aL,  70  Kan.  778,  79  Pac. 
683 ;  Dickey  v.  Coffeyville  Vitrified  Brick  Tile 
Co.,  69  Kan.  106,  76  Pac.  308;  Emery  v. 
League  et  ol.,  31  Tex.  Civ.  App.  474,  72  S. 
W.  603 ;  Detler  et  al.  v.  Holland.  57  Ohio  St. 
492,  49  N.  E.  600,  40  L.  B.  A.  266;  Wagner 
et  aL  T.  Mallery  et  aL,  169  N.  T.  001,  62  N. 
B.  SS4;  Kelly  v.  Keys  et  aU  SIS  Pa.  295,  72 
Atl.  911,  110  Am.  St  Rep.  547;  Toothman 
V.  Courtney,  62  W.  Va.  169,  68  S.  E.  915; 
Carter  v.  Coun^  Court,  46  W.  Va.  906^  82  S. 
E.  216,  48  L.  B.  A.  725;  Thornton  on  Oil  * 
Gas,  SI  61-65." 

In  the  case  of  Duff  t.  Keaton,  33  OkL  02, 
124  Pac.  291,  42  U  R.  A.  (N.  8.)  472,  it  is 
hehi  that: 

*'A  lease  granting  oil  and  gas  mining  privileges 
for  a  term  ot  years  is  a  'chattd  real.*  <a)  A 
chattel  real  is  'persoualty.' " 

In  the  opinion  It  is  said: 

"We  reach  the  condusicHi  that  a  lease  for  oil 
and  gas  or  mining  purposes  is  not  a  'convey- 
ance of  real  estate'  within  the  purview  of  sec- 
tion 6314,  supra." 

t2]  These  decisions  of  our  Supreme  Court 
defining  tbe  nature  of  property  In  natural 
gas  and  oil  contained  in  the  earth,  and  tbe 
legal  ^ect  of  instruments  of  tbe  character 
here  involved,  and  the  holding  *that  such  a 
lease  Is  only  a  grant  of  an  incorporeal  bere- 
ditamrait,  and  tluit  such  a  lease  grants  no 
corporeal  Interest  or  hereditament,  is  de- 
cisive of  the  question  here  presented.  In  onr 
opinion  the  legislative  intent  in  enacting  the 
statutes  defining  diamperty  (sections  2259, 
2260,  and  2261,  Rer.  Laws)  was  to  prohibit 
tbe  transfer  of  the  fee  or  an  interest  in  the 
fee  under  the  conditions  tiierein  stated. 

It  follows  that  tbe  execution  of  an  oil  and 
gas  lease  under  the  facts  as  alleged  in  tbe 
Informatloii  Is  not  a  vlolatim  of  section  2260, 
Rev.  Lawa  Tbe  demurrer  to  tbe  information 
was  tberefore  properly  sustained.  Tor  the 
reasons  stated,  the  Judgment  sustaining  the 
demurrer  is  affirmed. 

ARMSTBONO  and  MATSON,  33^  ccnunrr. 
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8XATB  ax  m.  ZiOimDAOIN  r.  DZSTRIOT 
OOUBTetaL  (No.  4809.) 

(Bopnnw  Gonrt  of  Montana.  Feb.  18, 1919.) 

Original  appllcaUon  for  writ  of  ropervlaory 
MDtnA  against  the  District  C!onrt  ot  Cboo- 
tean  Ooun^  and  John  W.  Tattan,  Judge 
flmeof.  On  return  day,  February  10,  1919, 
iwiKmdentB  did  not  appear,  relatrlx  present- 
ad  her  proo^  and  the  cause  was  submitted 
for  Judj^ent  and  decision. 

H,  8.  McGlnley,  of  Ft  Benton,  for  rdatrlx. 

PES.  CUBIAM.  Tills  cause  coming  on  for 
judgment  and  decision,  it  Is  now  here  ordered 
and  adjudged  by  tills  court  that  a  writ  of 
supervisory  control  Issue  as  prayed  for,  di- 
recting the  district  court  of  Chouteau  county, 
and  Hon.  John  W.  Tattan,  Judge  thereof,  to 
set  aside  the  order  made  on  Friday*  January 
10, 1919,  revoking  the  order  made  on  January 
8,  1919,  transferring  the  cause  entitled 
"Hazel  Loundagin  r.  Herbert  Buhl  et  aL"  to 
the  district  court  of  Cascade  coimty  for  trial, 
and  to  enter  an  order  retransferring  said 
eaufw  to  Cascade  county  for  trial.  Costs 
Iiereln  to  be  taxed  against  revpondwtt. 


STATB  ex  rel.  MILLBB  t.  DISTBICT 
COURT  etaL  (Na4292.) 

(Suirnme  Court  of  Montana.  Oct  U,  1918.) 

Original  application  tot  writ  of  review  to 
the  District  Court  of  Yellowstone  County; 
A.  O.  Si>encer,  Judge. 

B.  Ifc  Price,  of  Laurel,  and  Dlllavoa  & 
Motwe,  of  BllUnga,  fbr  relator. 

■ 

PEB  CURIAM.  Application  for  writ  of 
review  herein  was  this  day,  after  doe  consid- 
eration by  the  court,  denied. 


STATS  ex  reL  SATRANO  t.  DISTRICTT 
OOURTetaL  (Na  4865.) 

(Saprone  Oontt  of  Montana.  Jan.  34,  1919.) 

Original  application  for  writ  of  prohibition 
against  the  District  Court  In  and  for  the 
County  of  Fergus,  and  Roy  O.  Ayers,  a  Judge 
thereof,  to  prohibit  respMidents  from  pro- 
ceeding further  In  the  cause  entitled  "Mary 
Satrang  v.  Helen  L.  Warr  et  al.,"  pending  in 
said  district  court. 

John  A.  Coleman,  of  Lewistown,  for  rela- 
trlx. 

PER  CURIAM.  The  petition  of  relatrlx 
herein  for  a  writ  of  prohibition  against  ttie 


above-naraed  respondentia  preamted  to  the 
court  this  day.  Is  after  dna  oonalderation  da> 
nled. 


STATB  CK  t«L  BTBWABT  «t  aL  V.  MAB- 
TIEN.  (N0.4882J 

(Suptama  Ooort  of  Montana.    Mazcb  20, 

Original  appUcatlwi  by  relatora,  aa  mem- 
ben  of  the  State  Board  of  S^uallHtion  ct 
the  State  of  Montana,  tot  writ  of  mandate  to 
compel  the  respondent,  aa  Assessor  of  the 
County  of  Lewla  and  Clark,  In  listing  valu- 
ing, and  assessing  proiierty  for  taxation  in 
said  county  for  the  year  1919,  to  comply  wltti 
the  proviskma  at  House  Bill  80,  paased  hy 
the  Sixteenth  Legislative  Assembly  and  ap- 
proved on  February  28, 1919,  and  with  the  In- 
structions and  directions  of  the  State  Board 
of  Equalization. 

S.  O.  Ford,  Atty.  Gcd..  for  relators. 

PER  CURIAM.  The  appUcaUon  of  rela- 
tors for  writ  of  mandate  herein  was  tUa  day, 
after  doe  consideration,  denied. 


TORBISON  V.  OSTLB  et  aL   (No.  4299.) 
(Supreme  Court  of  Montana.  Nov.  ^  1918.) 
Appeal  from  District  Court,  Tet»n  County. 

Kota  ft  Molnmby,  of  Great  Falls,  for  ai^- 

lant 

Norris  ft  Hnrd,  of  Great  SU1%  for  raqjiond^ 

ents. 

PER  CURIAM.  Respondents'  motion  to 
dismiss  the  appeal  In  the  above-entitled  cause 
is  hereby  granted,  and  tlie  app^  accordingly 


In  re  WELLS'  ESTATE.    (Na  4165.) 
(Suprone  Court  <hC  Montana.  May  81, 1918.) 

Appeal  from  District  Ooort^  CaibOD  Oonur 

ty;  A  a  Spencer,  Judge. 

W.  L.  Walls,  of  Cheyenne,  Wyo.,  B.  Bl  Bn- 
terllne,  of  BUllngs,  and  R.  O.  Wiggenhom,  of 
Red  Lodge,  for  appellant 

H.  a  Crippen  and  Goddard  ft  COark;  all  of 
Billings,  for  r^ondent 

PER  CURIAM.  Upon  motion  of  the  mpel- 
lant  herein,  the  appeal  in  the  iabove.aitlt2ed 
cause  is  this  day  dismissed. 
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WnjI^IAUS  T.  GREAT  NOBTHBBN  BT. 
Oa    (Na  43B5J 

{Sn^ww  Oonrt  of  Montaiuu    Mardi  24, 

1910.) 

Veaas^  ft  Teaxey  and  W.  L.  CUft,  all  of 
Great  Falls,  for  appellant 
George  D.  Toole,  of  Butte,  for  respondent 

PER  CURIAM.  Pursuant  to  •tlpulatlon  of 
the  parties,  tbe  aiipeal  benin  la  tbla  day  dla- 


DOBBDfB  T.  8TATB.  (Na  A-3488J 

(Criminal  Court  of  Appeals  of  OklalKnna. 
Not.  29,  19190 

Appeal  from  County  Court,  Cotton  Coun- 
ty; J.  (X  Normaii,  Jodge. 

Waltw  Dobbins  was  eonTkted  of  a  t3o1»> 
tlon  c£  tbe  prohlbltorr  liquor  law,  and  be  ap- 
peals. Appeal  dlamlssed,  and  canae  remands 
ed,  with  direction. 

J.  A.  IMffendafte,  of  Lawton,  for  plaintiff 
In  error. 

PER  CTJRIAM.  Plaintiff  In  error,  Walter 
Dobbins,  was  convicted  In  tbe  county  conrt  of 
Cottcsi  county  on  a  charge  of  unlawfully  con- 
veying Intoxicating  liquors,  and  In  accord- 
ance with  the  verdict  of  the  Jury  was  sen- 
tenced to  be  confined  for  30  days  In  the  coun- 
ty jail  and  to  pay  a  fine  of  $125  and  the  costs. 

From  the  Judgment  he  appealed  by  filing 
in  this  court  on  November  14, 1918,  a  petition 
in  error  with  case-made.  On  this  day  be, 
by  his  counsel  of  record,  has  filed  a  motion  to 
dismiss  his  appeal.  Tbe  motion  to  dismiss 
the  appeal  Is  sustained,  and  the  cause  re- 
manded to  the  trial  court,  with  direction  to 
cause  its  Judgment  and  sentoice  to  be  carried 
Into  execution. 

Mandate  forthwith. 


MENDENHALL  T.  GABTBB,  Sheriff.  (Kow 

(Criminal  Conrt  of  Appeals  of  Oklaboma. 

Dec  8,  1919J 

Petition  by  Li  M.  Mendenhall  for  writ  of 
habeas  corpus  to  be  admitted  to  ball.  Ball 
denied,  and  writ  discharged. 

Tom  W.  Neal  and  White  ft  Beld,  all  of  Po- 
tMu,  for  petitioner. 

S.  P.  Preellng,  Atty.  Gen.,  R.  McMillan, 
Asst  Atty.  Q&u,  Phllos  &  Jones,  of  WU* 


PALUB  T.XUSDlfl. 

tlM  P.) 

burton,  and  E.  h.  Taylor,  of  Poteau,  for  r» 
spoudent 

PER  CURIAM.  Tbla  Is  an  appUcatlon  of 
L.  U.  Mendenhull  for  writ  Of  habeas  corpus 
to  be  admitted  to  ball,  in  wlildi  tlie  p^tloner 
alleges  that  he  is  oonflned  in  the  coontr  Jail 
of  Le  Flore  coun^  on  a  commitment  issoed 
out  of  the  court  of  P.  EL  Oreen,  Jnstloa  of  tho 
peace,  commanding  the  sheriff  of  Le  £lore 
county,  the  respondent,  to  bold  the  petttioner 
without  ball  upon  the  diarge  of  murderbog 
one  Alex  Nowlan  on  tiiie  SOtli  day  of  March, 
1918,  in  tbe  town  of  Hows^  Le  Bloro  County, 
Okl. 

As  grounds  for  the  issuance  of  the  writ, 
the  petitioner  alleges  that  the  proof  of  bis 
guilt  of  tbe  crime  of  murder  Is  not  evldoil^ 
nor  the  presumption  thereof  great  Hie  cause 
was  submitted  on  tbe  14th  day  of  May,  1918, 
on  a  transcri^  of  flie  eridoice  taken  at  Qie 
examining  trial  of  the  petltlmer,  and  In  addir 
tlon  thereto  certain  affidavits  and  t2ie  answer 
of  the  respondent,  admitting  that  he  htid  said 
petitioner  pursuant  to  sudi  c<nnmltmen^  and 
further  alleging  that  the  said  petitioner  had 
been  denied  ball  by  Hon.  W.  H.  Brown,  dis- 
trict Jodge  of  the  Fifth  Judicial  district  of 
tbe  state  of  Oklahoma. 

After  a  consideration  of  the  evidence  and 
the  arguments  of  counsel  on  bdialf  of  peti- 
tioner and  respondoit,  it  was  tbe  opinion  of 
the  court  that  ball  should  be  denied  and  tlie 
writ  discharged;  and  It  was  so  ordered. 


PALLIS  T.  KDSUMI  et  uz.  (No.  16381.) 

(Supr^e  Court  of  Washington.    Dec  2, 
19190 

Department  L 

Appeal  from  Superior  Court,  King  County; 
John  S.  Jurey,  Judge. 

Action  between  Chris  Pallls  and  J.  T.  Ku- 
snml  and  wife.  From  a  Judgment  for  the  for- 
mer, the  latter  appeal.  AlSrmed. 

J.  H.  Templeton,  of  Seattle,  for  appellants. 
Ryan  &  Desmond,  Of  Seattle,  f w  resiwnd- 
ent 

PER  CURIAM.  The  only  point  urged  as 
mtLtllng  the  appellant  to  a  new  trial  Is  that 
respondent's  counsel  overstepped  the  boimds 
of  propriety  in  asking  certain  questions  of 
the  appellants  while  on  the  witness  stand. 
The  record,  in  our  Judgment,  shows  nothing 
prejudicial  to  tbe  appellants'  Intwest  to  have 
occurred,  and  whatever  irregularities  there 
may  have  been  were  corrected  by  prompt  and 
adequate  Instructions  by  the  court  to  the 
Jury. 

Judgment  atBrmefl. 
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GLOWERS  V.  STATE.    (No.  A-3281.) 

(Ciiminal  Oourt  of  Appeals  of  Oklahoma. 
Nov.  1,  1919.) 

iBvUabut  hy  ihe  Oourt.) 

1.  Baps  «s»62(1)  —  Evidch cb  to  sustain 
coHVicnoN  or  btatutobt  bapb. 

In  a  prosecatioti  lor  statatory  rape,  the 
evidence  coneidered  and  convictioii  affirmed. 

2.  GBIUIlfAX,  LAW  C=»444  Pbbdioatb  BUin- 
oiBHT  roB  ADinsaiON  or  lettbb. 

In  a  trial  for  statutory  rape,  a  note  or  let< 
tn  was  properly  admitted,  where  the  prosecn- 
trix  testified  that  she  received  the  same  from 
d^eadant,  and  there  was  proof  that  the 
same  was  in' bis  handwritlnc> 

8.  BAPB  »i.Jl    IMPBOPEB  ACTS  OT  FBOSBOIT- 

vaix. 

Proitf  that  the  feoiale  was  fullty  tit  impn^ 
cr  relations  with  other  men  Is  no  defense  to  tiie 
charge  of  statutory  rape.' 

Aitpeal  trim  District  Court,  Hni^ies  Goon- 
ty;  Geo.  C.  Gmmp,  Judge. 

O.  F.  Clowers  waB  convicted  of  statatory 
rape,  and  he  appeals.  Affirmed. 

J.  L.  Skinner,  of  Holdenville,  and  Pmiett, 
Sni^  &  Pattenon,  of  Oklahoma  City,  for 
plaintiff  In  error. 

S.  P.  Freeling,  At^.  Gen.,  and  W.  0.  Hall, 
AsBt  Atty.  Gen.,  tor  the  State 

DOTU;.  P.  J.  C.  F.  Glowers  waa  dialled, 
In  an  Informatloa  filed  In  the  district  court  of 
Okfuskee  county,  with  the  crime  of  Btatntory 
rape,  alleged  to  have  been  committed  upon 
Alva  Strain,  a  <^Ud  nnder  16  years  of  age. 
On  his  application  a  change  ct  venue  was 
granted,  and  the  case  was  duly  transferred 
to  Hughes  coanty,  where  upon  his  trial  he 
waa  convicted  and  his  punishment  fixed  at 
Imprisonment  in  the  penitentiary  for  a  term 
of  S  years.  From  the  Judgment  rendered  on 
the  verdict,  he  appeals.  The  alleged  errors 
will  be  considered  in  the  order  presented. 

[1]  First.  It  is  contended  that  the  evidence 
Is  insnffldent  to  sustain  the  verdict  and  judg- 
ment of  conviction.  The  record  shows  that 
at  the  time  charged  the  defendant  was  prin- 
cipal of  the  school  at  Beardon ;  that  he  was 
a  married  man,  about  29  years  of  age;  that 
the  prosecutrix  attended  said  school,  and  at 
the  time  charged — March,  1917 — she  was  un- 
der the  age  of  16  years,  her  fifteenth  birthday 
being  in  February,  1917.  The  invsecntrlx 
testified  in  substance  as  follows: 

That  she  had  been  attending  school  at 
Beardon  since  lOie  was  old  enongh  to  go  to 
school,  and  during  the  years  1916  and  1917 
the  defendant  was  principal  or  superintend- 
ent, and  there  were  four  other  teachers; 
tiuit  before  the  close  of  the  term  in  1916  the 
defendant  began  taking  liberties  with  her, 
such  as  hugging  and  kissing  her,  and  then 


solldtlng  her  to  permit  Um  to  hare  sexual 
IntercoDTse  with  her,  and  she  ccuisented; 
that  be  arranged  to  have  her  meet  him  out 
In  her  father's  ordiard;  that  his  first  and 
second  attempt  to  accomplish  an  act  of  sexu- 
al Intercoarse  fBlled,  because  It  hurt  her; 
that  tlie  second  week  after  school  started  Id 
the  fall  of  1916  she  met  him  by  appointment 
in  her  f&ther*!  bam,  and  that  was  the  first 
time  he  acoompUdied  an  act  of  seznal  inter- 
course; that  after  tbat  he  frequently  had 
sexual  Intercourse  with  her  In  a  doset  in  the 
schoolhouse  and  also  In  the  lodge  room  on 
the  third  floor  of  the  schoolhouse,  and  dur- 
ing that  tenn  of  school  this  occurred  Mune- 
times  every  day,  and  then  three  or  four  times 
a  week ;  that  he  always  used  ''mbbers,"  and 
said  be  used  them  to  prevent  babies  ftom 
coming;  that  B.  A.  Johnston,  Will  Boidrls^ 
and  Opal  Frogge  told  her  that  they  had  been 
watdhlng  and  knew  of  her  relations  with 
Prof.  Olowera,  and  tbat  ft  had  better  be  >t<^ 
ped;  that  unless  she  would  give  them  the 
same  ^^ege  that  she  bad  girai  blm  flier 
would  tdl  It;  tbat  she  refused  to  do  that; 
that  she  informed  defendant  as  to  what  they 
bad  said,  and  be  said  he  ought  not  to  bare 
been  so  careless,  but  could  not  help  it  now; 
that  they  could  not  prove  anything,  and.  If 
they  did,  he  conld  sue  them  for  slander.  She 
also  identified  an  unsigned  note  as  one  that 
she  had  received  from  him.  No  man  had  ev- 
er had  sexual  intercourse  with  her,  exc^t 
the  defendant  Will  Hendrix  came  into  the 
closet  one  time  after  Prol.  Glowers  had  left, 
and  asked  her  what  she  was  doing  In  there, 
and  said  be  came  in  for  a  baseball  bat  or 
something. 

R.  A.  Johnston  testified  that  he  was  17 
years  of  age ;  that  he  attended  the  Beardon 
school  during  the  years  of  1916  and  1917,  and 
was  in  the  same  grade  as  Alva  Strain ;  that 
some  time  between  the  24th  of  March  and  ttie 
1st  of  April,  1917,  he,  with  Opal  Fn^ge  and 
Bill  Hendrix,  went  into  a  closet  under  the 
stair  steps  of  the  school  building  and  found  a 
pallet,  and  he  picked  up  a  comb  that  he 
knew  bdonged  to  the  defendant,  so  they 
watched  and  a  day  or  so  later  found  the 
door  of  the  closet  locked,  and  they  went  out- 
side and  looked  In  the  window,  but  could  not 
see  anything;  tbat  they  thai  went  back  up 
the  stairway,  where  there  was  a  hole  Inside 
the  window ;  that  they  crawled  into  the  hole 
one  at  a  time,  and  when  he  looked  G.  F. 
Clowers  and  Alva  Strain  were  having  sexual 
intercourse;  that  they  watched  the  door, 
and  in  five  or  six  minutes  Prof.  Clowers  un- 
locked the  door  and  came  out;  then  Bill 
Hendrix  went  into  the  closet  to  get  a  base- 
ball bat,  and  Alva  Strain  was  sitting  In  there 
on  a  box;  that  he  saw  her  there,  and  Bill 
Hendrix  spoke  to  her;  that  the  next  day, 
after  the  third  period  la  the  afternoon,  he 
with  the  same  two  boys  crawled  into  the 
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same  place,  one  at  a  time,  and  he  witnessed 
another  act  ot  Intercourse,  and  watched  and 
saw  that  It  was  the  same  two  persons ;  about 
two  days  later  be  again  witnessed  the  same 
act  at  the  same  place  and  about  the  same 
time ;  that  usually  before  this  happened 
Prof.  Clowers  1^  the  schoolroom  by  one  door 
and  Alva  Strain  would  leave  by  the  other 
door;  that  after  they  had  observed  this  con- 
duct seven  or  eight  times  he  In  the  presence 
of  the  other  two  boys  told  Miss  Strain  that 
th^  were  aware  of  what  was  taking  place 
between  her  and  Clowers  in  the  closet  below 
the  stairway  and  that  they  would  like  tor 
her  to  stop  this  conduct,  and  she  held  her 
face  In  her  hands  and  thanked  us  and  told  ns 
she  would.  His  crosfl-exftmlnatton  was  In 
part  as  fidlows: 

"Q.  Didn't  FtoL  Clowers  catch  you  up  In 
the  closet  with  Alva  Strain?    A.  Be  did  not. 

"Q.  And  didn't  he  call  yoo  and  Will  Hendriz 
into  bis  libratj  room  and  tell  you  of  it?  A. 
He  did  not 

"Q.  And  didn't  he  tell  you  that  if  he  was  a 
mind  to  he  could  put  yon  In  the  penitentlBry 
for  what  you  were  dtdngt  A.  He  did  not." 

Bill  Hendrlx  testified  that  In  the  montb  of 
March,  1917,  he  was  present  when  R,  A. 
Johnston  picked  up  the  comb  from  the  pallet 
In  the  closet  under  the  stairs,  and  he  knew 
the  comb  belonged  to  Prof.  Clowers,  and  the 
boys  agreed  to  watch  the  place.  The  very 
next  day  Alva  Strain  left  the  schoolroom, 
and  about  Oiree  minutes  later  Prof.  Clowers 
left,  and  he  and  Johnston  and  Frogge  fol- 
lowed hira ;  that  about  halfway  up  the  steps 
there  is  a  window  that  leaves  an  opening, 
and  he  crawled  Into  this  opening  and  looked 
Into  the  closet  and  saw  Prof.  Clowers  and 
this  girl  having  sexual  Intercourse.  The  oth- 
<!r  boys,  one  after  another,  looked  through 
t:hls  oprailng.  When  Prof.  Clowers  came  out, 
he  went  Into  the  closet  for  a  baseball  bat, 
and  Alva  Strain  was  sitting  In  there.  He 
asked  her  what  she  was  doing  down  there, 
and  she  said,  "Nothing;  I  have  been  down 
liere  since  the  history  class;  I  got  so  sleepy 
up  there."  Tliat  the  next  day  they  watched, 
and  the  Fame  thing  occurred  about  the  same 
period  In  the  afternoon;  that  he  with  the 
-other  boys  observed  this  conduct  sev^  or 
■eight  times  during  the  month ;  that  later  he 
saw  the  defendant  bug  and  kiss  Alva  Strain 
in  the  lodge  hall;  that  one  day,  while  idie 
was  up  then  vraltlng  for  him,  they  told  ber 
what  tbey  bad  observed,  and  she  began  to 
cry.  and  said  tbat  Prof.  Clowers  led  her  Into 
It   On  cross-examination  he  was  asked: 

"Q.  About  the  16th  of  March,  did  Miss  Ludle 
-Pendleton  catch  yon  and  Alva  Strain  in  an 
act  of  hitenoorae  la  that  doaett  A.  She  did 
•not 

"Q.  Now,  jnst  a  ihtet  time  before  school  was 
■oot,  did  Prof.  Glowers  have  yon  and  B.  A. 
■Johnston  ta  the  libraiy  room  talking  to  yon 
in  r^rd  to  Alva  Strain?  A.  Nt^  sir;  he 
•did  nob 


"Q.  Didn't  be  ten  you  in  the  library  room 
that  Miss  Pendleton  had  canffht  yoa  having  In- 
tercourse with  'Alva  Strain,  and  that  he  caught 
R.  A.  Johnston,  and  that  yon  were  raining 
yourselves  and  that  girl?    A.  He  did  not" 

The  testimony  of  Opal  Frogge  was  In  sub- 
stance the  same  as  the  witnesses  Johnston 
and  Hendrlx.  Other  corroborating  testimony 
was  given,  whldi  we  deem  it  unnecessary  to 
state. 

A  number  of  witnesses  were  called,  who 
testified  to  the  defendant's  good  character. 
Miss  Luclle  Poidleton  testified  that  she  was 
one  of  the  teachers  at  the  Beardon  school, 
where  the  defendant  was  superintendent; 
about  the  middle  of  March,  1917,  she  went  up- 
stairs to  ring  the  bell  at  noon,  and  beard  a 
noise,  and  looked  into  tbe  middle  room  of  the 
lodge  hall,  and  saw  Alva  Strain  lying  on  the 
floor  with  her  dress  up,  and  Bill  Hendrlx 
there  with  his  trousers  unbuttoned ;  that  she 
said  to  them,  "What  does  this  mean?"  and 
they  never  answered;  and  she  said,  "I  am 
going  to  report  this  to  Prof.  Clowers;"  that 
she  did  report  it  to  Prof.  Glowers  that  same 
evening;  that  after  this  she  heard  Prof. 
Clowers  say  to  Will  Hendrlx  and  R.  A.  Jc^n* 
st<m,  "Boys,  nothing  like  this  can  go  In  this 
school."  On  cross-examination  she  stated 
that  she  had  never  mentioned  this  occurrence 
to  any  other  person. 

Mrs.  Caowers,  wife  of  the  defoidant,  testi- 
fied that  she  had  a  conversation  with  the  proe- 
ecntrlx  in  reference  to  ber  conduct  with  Will 
Hendrlx  and  R.  A.  Johnston,  and  told  her  that 
her  husband  bad  Informed  her  that  he  caught 
B.  A.  Johnston  having  Intercourse  with  her, 
and  that  Miss  Pend1et<m  had  caught  Will 
Hendrlx  having  intercourse  with  ber,  and  the 
prosecnttlx  cried  and  told  her  that  it  was 
tme,  and  after  the  term  ended  the  prosecu- 
trix came  to  her  bouse  and  stated  to  her  that 
R.  A.  Johnston  and  Will  Hendrlx  and  Opal 
Frogge  had  tried  to  get  her  to  agree  to  lay 
their  misconduct  with  ber  on  Prof.  Clowers. 
On  cross-examination  she  stated  she  did  not 
tell  any  person  other  than  ber  husband  what 
the  prosecutrix  told  ber. 

As  a  witness  In  his  own  behalf  the  defend- 
ant testified  that  he  was  superintendent  of 
the  Beardon  school  for  five  years;  that  on 
or  about  the  10th  day  of  Mardi,  1917,  Miss 
Pendleton,  a  teacher  In  the  high  school, 
reported  to  him  that  she  had  caught  Bill 
Hendrlx  and  Alva  Strain  having  Improper 
relations  In  tbe  lodge  room,  and  that  day  he 
called  Bill  Hendrlx  in  the  library  and  told 
him  what  Miss  Poidleton  had  reported,  and 
that  be  had  better  stop  such  conduct  as  that 
in  the  school ;  that  about  the  25th  of  March 
he  went  to  ring  the  bell,  and  observed  R,  A. 
Johnston  and  Alva  Strain  passing  into  an 
anteroom  of  the  lodge  ball,  and  be  waited 
over  and  saw  Alva  Strain  sitting  on  the  floor, 
and  Johnston,  with  his  back  to  him,  seemed 
to  be  nnbuttimlng  his  pants;  that  she  Jump- 
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ed  up  and  hurriedly  left;  that  he  aald  to 
Johnston,  "What  does  this  mean?  I  am  go- 
ing to  report  7on  to  your  parents  and  take 
this  matter  np  with  the  school  board and 
he  replied,  "I  am  not  In  this and  he  asked 
him  who  was.  Johnston  said:  "Bill  Hendrtx 
and  Opal  Frogge."  After  this  be  called  the 
boys  into  the  library  and  told  them,  "If  this 
conduct  Is  not  stopped,  yon  will  ruin  tlie  life 
of  this  girl that  he  did  not  write  the  note 
Introduced  In  evidence,  and  It  was  not  In  his 
handwriting.  He  denied  ever  having  any 
improper  relations  with  ttie  prosecutrix. 

The  defense  was  made  npon  the  theory 
that  the  defmdant  was  the  victim  of  a  con- 
spiracy entered  into  between  the  prosecutrix 
and  tbeee  three  schoolboys  for  the  purpose 
of  shielding  (he  boys.  While  no  objection 
was  InterpcMed  by  the  state,  we  are  Inclined 
to  think  that  the  evidence  given  on  the  part 
of  the  defendant,  tending  to  show  that  the 
prosecutrix  was  guilty  of  improper  relations 
with  other  witnesses  for  the  state,  was  in- 
competent  and  Inadmlssibla  If  the  defend- 
ant had  sexual  intercourse  with  the  proeeca- 
trlx  at  a  time  when  abe  was  under  16  years 
of  age.  the  offense  was  complete,  since  under 
the  law  she  was  Incapable  of  consenting  to 
such  an  act  Had  It  been  estaUlshed  beyond 
a  reasonable  doubt,  It  would  have  been  no 
defense  to  this  charse  of  statutory  rape 
against  the  defendant 

There  can  be  no  doubt  that  the  verdict  of 
the  Jury  is  amply  supported,  if  the  Jury  be- 
lieved the  evidence  given  on  the  part  of  the 
state,  and  we  find  no  sufficient  reason  for  be- 
lieving that  the  evidence  given  on  the  part  of 
the  state,  so  far  aa  the  material  fiicts  are 
concerned,  is  not  worthy  of  belief.  It  la  ap- 
parent  that  justice  has  been  done,  and  the 
judgment  ought  to  be  affirmed,  unless  the 
court  In  the  course  of  the  trial  committed 
some  error  prejudicial  to  the  substantial 
rights  of  the  defendant 

[2, 8]  The  next  error  assigned  is: 

"Tnie  court  admitted  incompetent  and  Ir- 
relevant evidence,  prejudicial  to  the  rights  <^ 
the  deflBndant*' 

The  state,  over  the  objection  of  the  defend- 
ant, read  in  evidence  the  following  letter  or 
n(^: 

"BIy  dear  darilng  sweet  darling:  It  has  been 
•0  Umg  daee  I  have  written  to  yoa  dear  that 


I  mnst  take  the  time.  Dear  I'm  all  blue  over 
■chooL  It  seems  that  everything  Is  gt^g  wrong 
and  I'm  afraid  that  we  are  ginng  to  have  to 
go  a  little  slow  here  for  a  few  days  until  things 
settle  down.  I  can't  imagine  why  so  mauy 
people  are  against  the  school  and  me.  Dear 
I  can't  believe  yon  will  ever  do  or  say  a  thing 
that  will  hart  me  will  you.  Of  course  it  would 
ruin  us  both.  I  have  juat  placed  absolute  con- 
fidence in  you  and  I  still  believe  in  you.  Dear 
I  know  you  oould  teU  me  lots  of  things  if 
you  had  a  chance.  I  would  stay  here  another 
year  If  the  people  wanted  me  and  would  give 
me  their  support,  but  they  are  ftirdng  me 
out  yon  know  that,  and  it  hurts  me,  tw  I've 
done  the  best  I  could.  I  oould  gladly  go  if  I 
had  not  become  so  fOndly  attached  to  you. 
Even  though  I  do  go  it  will  not  be  the  end 
of  our  relation  if  yon  remain  to  me  a  friend 
and  confidant  If  you  do  not,  I  will  ever  be 
to  yon.  X  sure  hate  to  leave  you  and  yon 
know  It  Dear  teU  me  once  more  ttbat  yon 
win  stliA  to  me.  I  can't  hcip  my  attitude  to- 
ward you  for  I  have  tried.  Only  yon  can  atop 
me  for  I  have  fought  that  tendency  like  a 
demon.   Answer  to-day.   Love  and  kines." 

Before  the  note  was  read  In  evldoiret  Alma 
Rogers  testified  she  was  18  years  of  age; 
was  a  pupil  at  the  Beardon  school  during  the 
years  1916  and  1017;  that  she  picked  this 
note'  up  from  the  floor  in  the  library  of  the 
sdiool  and  read  It  and  kept  It  until  the  sher* 
iff  of  Okfuskee  county  called  for  It ;  that  she 
was  familiar  with  the  defendant's  handwrit- 
ing, and  that  the  note  la  in  his  handwriting. 
The  prosecutrix  testified  that  It  was  one  of 
the  notes  received  by  her  from  the  defend- 
ant ;  that  she  knew  his  handwriting,  and  that 
this  note  Is  In  his  handwriting.  Several  other 
witnesses  testified  that  they  were  familiar 
with  the  defendant's  handwriting,  and  tiiat 
this  note  was  in  bis  handwriting.  While  this 
note  was  not  addressed  to  any  one  and  was 
unsigned,  we  think  that  under  the  evidence 
ottered  it  was  clearly  competent  and  was 
properly  admitted  In  evidence. 

The  exceptions  taken  to  certain  Instruc- 
tions given  by  the  court  are  not  argued  in  the 
brief.  We  have,  however,  examined  the  In- 
structions  and  find  no  error  In  them.  They 
were  as  favorable  to  the  defendant  as  be 
could  have  demanded. 

Finding  no  prejudicial  error  In  the  record, 
the  Judgmoit  la  accordingly  afllrmed. 

ABHSTRONO  and  MATSOM,  JJ^  eoncor. 
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ALLEN  r.  STATE.    (No.  Ar-SUO) 

(Criminal  Cowtt  of  Appeals  ot  Oklahoma.  Nor. 

8.  1919.) 

(Svllabus  bp  ih0  Court.) 

1.  Rape  «=952(l)-^TTFnciEN0T  or  stidbhok 
or  arcATUTOBT  bate. 

Iq  a  prosecution  for  atatatorjr  rape,  the 
•ridence  considered,  and  coDviction  affirmed. 

(AddUiondl  BpUalnu  hp  Biitortal  Btaf.) 

2.  BaPC  fnl   DiyEWSEB  TO  BUTUTOBT  BAPS. 

In  a  pKweention  fbr  atatDt<n7  rape,  it  is  no 
d^enee  that  proeecutriz  prior  to  tbB  time  diarg- 
ed  had  Mzaal  intareome  with  other  mou 

Appeal  from  District  Goart,  Garter  Oonn- 
tji  W.  F.  Freeman,  Judge. 

Bank  AIloi  was  convicted  of  Statutory 
rape,  and  he  ai^>eals.  Affirmed. 

J.  B.  CSiamplon  and  W.  F.  Bowman,  both 
of  Ardmore,  for  plaintiff  In  error. 

8.  P.  Fretilns,  Atty.  Oea.  and  B.  McMU- 
lan,  Asst  Attj,  Gen^  for  the  Stattb 
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left  the  room;  that  he  and  tlili  girl  went  to 
bed,  and  about  that  time  the  officers  came 
In ;  that  he  did  not  hare  sexnal  interconrse 
with  her. 

It  Is  assigned  aa  error  that  the  court  ex* 
duded  competent  proof  oBeni  on  behalf  of 
the  defendant. 

[2]  The  record  shows  that  ^e  only  evi- 
dence excluded  was  that  offered  tending  to 
show  that  the  proeecntrix  prior  to  the  time 
charged  had  sexnal  interconrse  with  other 
men.  Had  this  tact  been  established  beyond 
a  reasonable  doubt,  it  would  hare  been  no  de- 
fense to  the  charge  in  this  case.  The  evi- 
dence excluded  was  incompetent  and  inad- 
misdUle  for  any  purpose;  If  the  defendant 
had  sexual  Intercourse  with  the  prosecutrix 
when  she  was  under  16  years  of  age,  the  of- 
fense was  complete. 

As  to  the  sufficiency  of  the  evidence  to  sup- 
port the  yerdlct,  It  Is  only  necessary  to  say 
that  It  is  Impossible  to  see  how  the  Jury 
could  have  arrived  at  any  other  conclnaloD. 

Discovering  no  prejudicial  error  in  tlie  ieo> 
ord,  the  Judgment  Is  affirmed. 

ABICSTRONO  and  UATSON,  concor. 


DOTLB,  P.  7.  Plaintiff  In  error,  Bunk 
ADoi,  was  charged  in  an  tnftnmatlon  filed  in 
ttw  dlstrlet  conrt  of  Carter  oonnty  with  the 
crime  of  statutory  rape^  alleged  to  have  been 
committed  vpon  tme  Benlah  Eesteracm,  a  fe- 
male onder  10  yean  of  age.  On  February  7, 
1817,  a  trial  woa  bad,  which  xeaulted  In  his 
convbrtion,  flxlng  hlsinmlsbmentatimpriflon- 
In  Qie  penitoitlary  for  a  term  of  five 
years.  From  the  judgment  rendered  on  Out 
rerdict  he  appeals, 

[1]  TbB  material  testimony  In  the  case  i>  in 
substance  this:  The  prosecutiix  testified  that 
at  the  time  charged  her  age  was  14  years  and 
four  months;  that  she  had  lived  near  Wilson, 
Carter  county,  11  years;  that  on  the  day  in 
question  she  met  the  defendant  In  Wilson, 
and  at  his  request  went  with  him  to  a  room 
over  Brymer's  store,  and  there  had  sexual 
intercourse  with  him;  that  Mr.  Jones  and 
Mr.  Griffin  entered  the  room  while  the  de- 
fotdant  was  having  intercourse  with  her. 

C.  P.  Jones  testified  that  he  was  a  con- 
stable of  Pewltt  township,  and  on  the  day 
charged  saw  the  defendant  In  John  Pmltfs 
rooming  house,  over  Brymer's  store  in  a 
room  on  the  west  side;  that  he  went  there 
with  the  city  marshal  of  Wilson;  that  he 
kidced  the  door  open,  and  found  the  defend- 
ant in  bed  with  this  little  girl. 

The  defendant  testified  that  he  was  33 
years  of  age,  married,  was  engaged  as  driver 
of  a  service  car  In  the  town  of  Wilson ;  that 
he  went  upstairs  with  a  friend  to  teke  a 
drink  of  whisky,  and  while  there  the  prose- 
cutrix came  Into  the  room;  that  his  friend 


(IS  Okl.  cr.  SOT) 
BRNST  T.  STATB.   (No.  A-28S2.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma.  April 
1,  1919.   Bdiearing  Denied  Nov.  17,  1919.) 

(BvOdbus  by  M<  Courk) 
1.  OKaasAL  Law  «=3S07(1)  —  Bakks  Airo 

BAHKXnG  «s>61— iLUOAIi  LOAIT  BT  OflX- 
OKB— »TArUl»-^CCOIgXJ«»— iNTBimiDIART. 

B.,  at  a  time  when  he  wo  oaahler  and  man- 
a^nff  officer  of  a  bank  existing  nndw  the  laws 
of  this  state,  entered  Into  an  agreement  with 
H.  for  H.  to  borrow  qioney  from  such  bank  for 
the  joint  use  of  S.  and  H.  H.  executed  to  such 
bank  his  note  for  the  money  borrowed,  and  E. 
executed  to  H.  his  note  for  one-half  ot  the  mon- 
ey so  borrowed  In  H.'s  name,  and  the  money 
so  borrowed  was  used  for  the  joint  benefit  ot 
B.  and  H.  Setd:  (1)  That  section  270^  Be- 
viaed  Laws  1910^  pTOhiUts  only  an  aetlva  man- 
aging officer,  or  other  offi^r  of  a  state  bank, 
from  borrowing  or  loaning  to  an  officer  of  aueh 
bank  the  funds  of  such  bank,  and  does  not  ap- 
ply to  an  intermediary  used  by  an  officer  of 
such  bank  in  obtaining  auch  illegal  loan  from 
such  bank.  (2)  That  an  intermediary  used  by 
an  officer  of  a  state  bank  In  securing  a  loan 
prohibited  by  said  section  270,  Revised  LawB»  is 
not  guilty  of  a  criminal  offense,  and  Is  not  in 
law  an  accomplice  of  the  officer  illegally  bor- 
rowing money  in  violation  of  said  sectiou.  (S) 
That  an  officer  of  a  bank,  who  through  the  agen- 
cy and  in  the  name  of  an  intermediary  is  ben- 
eficially interested  In  money  borrowed  from  a 
state  bank  In  the  name  of  such  intermediary, 
ia  guilty  ot  the  offeuae  denounced  by  said  seo- 
tion  270l 
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2.  CBwiifAi.  Law  ^s^SSl,  sei(8)— Buaoir- 

ABLI  DOTTBI^PBEVIOUft  GOOD  CHABACIK^ 
PUHISBUERT. 

Evidence  of  prerlotis  food  character  may 
Keoerate  a  doabt  of  g:nilt,  where  without  such 
evidence  no  auch  doubt  would  exist,  and  may 
also,  upon  convictioa,  tend  to  lessen  the  pun* 
isbment  awarded;  but,  where  there  is  legal 
arldwiee  taken  together  with  sndi  good  char- 
acter ■howiog  the  guilt  of  a  defendant  beyond 
a  reaionable  doubt,  sach  prerioas  good  eha> 
aeter  cannot  legally  work  oat  an  aoauittaL 

8.  Banks  and  Baitkino  «=»C2— Labctcwy— 
sltfeicibhct  of  ejtidenob. 
The  record  in  this  case  car^Uy  examined, 
and  found  free  trom  error,  and  that  the  evidence 
fully  nutaiai  the  rerdict  and  Jndgment  ten- 
dered. 

Appeal  from  District  Court,  Jackson  Goon- 
tj  I  Jesse  M.  Hadiet,  Judge. 

J.  B.  Ernst  was  convicted  of  larceny  nn- 
der  secUcoi  270,  Bevlsed  Laws  1910,  and  be 
appeals.  Affirmed. 

B.  E.  Oore,  of  Altus,  and  Brerett  Petry,  of 
Tulsa,  for  plalntlfl  In  error. 

S.  P.  Freeling,  Atty.  Oen.,  and  B.  Mi^lllan 
and  J.  I.  Howard,  Asst.  Attys.  Gcol,  for  the 
State; 

ABMSTBONO,  J.  The  plaintUI  In  error, 
J.  D.  Ernst,  hereinafter  designated  defend- 
ant, was  informed  against  for  the  off^ise 
of  larodny  by  having,  while  cashier  and  mana- 
ging officer  of  the  Citizens'  Bank  of  Headrlch, 
existing  under  the  laws  of  this  state,  Illegally 
and  Indirectly  borrowed  money  from  said 
bank,  was  convicted  and  sentenced  to  imprls- 
onment  In  the  state  poiltenttary  at  Granite, 
ft>T  a  period  of  one  year  and  one  numtb.  To 
reverse  the  jndgmeat  roidered.  be  prosecntos 
this  appeal. 

Tba  information  In  this  case  la  exceeding 
lengthy,  and,  from  the  view  we  entertain  of 
It,  we  deem  it  tmnecessary  to  set  It  out  In 
eztenso.  The  defendant  demurred  to  ^le 
Information,  which  Qie  court  orerruled,  and 
the  defendant  excepted. 

The  uncontradicted  evidence  la  that  at  the 
time  of  the  all^d  offense  the  defendant  was 
the  cashier  and  managing  officer  of  the  Citi- 
zens' Bank  of  Headrlck  and  In  entire  tiharge 
of  the  loans  of  said  bank,  a  banking  corpora- 
tion organized  under  the  laws  of  tbis  stat^ 
and  that  the  defendant,  acting  In  conjunc- 
tion with  J.  S.  Ham,  indirectly  borrowed 
money  frmn  said  state  bank;  the  borrowing 
and  procedure  by  which  said  money  was  bor^ 
rowed  was  imly  directly  shown  hy  the  eri- 
dence  t)t  said  Ham;  that  the  said  loan  was 
made  by  agreement  with  the  defendant,  nego- 
tiated In  the  name  of  Ham,  with  the  agree- 
ment  that  the  sum  so  borrowed  was  to  be 
used  Jointly  by  Ham  and  the  defendant  the 


defiffiodant  ezecotb^  to  Ham  bis  note  for  one- 
half  of  the  som  so  b<«n>wed  from  aald  bank. 
The  notes  idven  said  bank  by  Ham  for  said 
loan  were  introduced  In  eyldotoe,  and  bi^ 
noted  thereon  in  ttie  handwriting  of  tbe  de- 
fendant, "Half  of  Joint  m<mey  used  by  Ham 
and  Ernst  for  Altus  property,  owed  to  Citi- 
zens' Bank,'*  and  on  a  note  given  by  the  de- 
f«idant  to  Ham  there  was  noted,  "Half  of 
$260  note  of  J.  B.  Ham  to  Citizens'  Bank  of 
vvvi  date." 

There  ww  also  Introduced  In  evidence  let- 
ters In  tbe  handwriting  of  tbe  def^dant  to 
said  Ham,  then  in  New  Mexico,  referring  to 
tbe  notes  described  In  tbe  Information  In 
this  casev  and  stating  in  said  letters  Qiat  the 
defendant  and  Bam  owed  fba  bank  consider- 
able Interest 

Entries  on  the  books  of  said  bank  shown  to 
be  In  tbe  handwriting  of  tiie  defendant  were 
also  Introduced  in  evidoice,  showing  a  rec- 
ord of  said  notes  described  in  the  information 
In  this  case  executed  to  said  bank  by  said 
Hara. 

Upon  tbe  conduslon  of  tbe  evidence  of  the 
state,  the  defendant  demurred  thereto,  whldt 
tbe  court  orerruled,  and  the  defendant  ex- 
cepted. 

Tbe  defendant  did  not  testify  In  bis  own 
behalf  or  offer  any  defense  whatever  to  the 
offense  with  which  he  was  diarged,  except 
evldoice  as  to  bis  previous  good  character  a» 
a  man  of  honesty  and  Integrity,  which  pre- 
vious good  character  was  not  controverted  by 
the  state; 

Forty-three  errors  are  assigned  by  defend- 
ant and  aro  argued  In  defendant's  brief  In 
groups.  Sucb  numerous  errors  and  elaborate 
brl^  of  defendant  and  his  grouping  of  such 
errors  In  the  argument  thereof  togelber  with 
the  fact  that  the  case-made  contains  the  rec- 
ord of  two  previous  mistrials  of  defendant 
In  this  cas^  presents  a  record  for  our  ccm- 
slderatton  out  of  the  ordinary  and  has  not 
only  challenged  our  strict  attention,  but  bas 
received  our  most  careful  consideration. 

[1]  We  are,  however,  of  the  opinion  tliat. 
notwithstanding  the  numerous  errors  assign- 
ed, only  the  following  cardinal  questions  are 
presented  by  the  record  in  this  case  which 
require  our  review  to  reach  a  proper  disposi- 
tion of  this  appeal:  (1)  Is  the  Information 
sufficient  in  this  case  to  charge  the  offense 
of  which  defendant  was  ctmvlcted?  &)  Is 
the  person  used  by  a  managing  officer  of  a 
bank  existing  under  the  laws  of  this  state  as 
an  Intermediary  In  securing  a  loan  from  such 
bank,  under  section  270,  Revised  Laws  1910. 
an  accomplice  of  the  said  officer  of  such  bank 
in  sucb  crime?  (3)  Was  the  witness  Ham  an 
accomplice  of  the  defendant  In  this  case,  so 
that  It  was  necessary  to  a  legal  conviction 
that  his  evidence  be  corroborated? 

While  the  informatibn  In  this  case  may  be 
said  not  to  be  a  model  of  correct  drafting, 


^»For  oUi«r  c»sm  mb  hdw  topU  and  KBY-NUMBER  In  all  Ker-Numbored  DISMts  and  Indexw 


Digitized  by 


Google 


OU.) 


BUNDT  T.  STATE 
(IM  P.) 


796 


that  It  contains  repetitions,  and  In  the  hands 
of  a  aklUed  draftsman  could  be  improved,  we 
are  atlU  of  the  opinion  that  it  Bafflclently 
<±arges  the  offense  of  which  defendant  was 
convicted.  It  does  not  charge  two  different 
offenses,  and  it  snfflclently  Informs  the  de- 
fendant of  the  offense  he  was  called  upon  to 
meet,  so  as  to  enable  him  to  prepare  his  de- 
fense, and  therefore  the  coart  did  not  err  In 
ovemillng  a  demurrer  thereto. 

Every  Instnictlon  giren  the  Jury  by  the 
court  was  excepted  to  by  defendant,  and,  aft- 
er a  most'tborongh  review  of  said  instnic- 
ticms,  we  are  forced  to  the  conclnston  that 
the  law  is  pHq;»erly  stated  by  the  said  instnio 
tiims,  and  that  said  instructions  are  free  from 
error.  The  defendant  requested  several  In- 
structions which  the  court  refused  to  give, 
and  Oie  defendant  duly  excited  to  such  r»- 
fosaL  Tt^ese  requested  Instructions  were 
either  covered  by  the  genial  instructions,  or 
an  based  upon  the  prt^rasltlon  that  Ham 
was  an  accomplice  of  defendant,  and  that  de- 
fendant could  not  be  l^lly  convicted  apm 
bis  uncorroborated  evidence. 

This  prosecntlon  Is  for  a  violation  of  sec- 
tion 270,  Revised  Laws  1910,  which  reads  as 
foUows: 

"it  shall  be  unlawfol  for  any  active  numa^ng 
officer  of  any  bank  organized  or  extoting  under 
the  laws  of  this  state  to  borrow,  directly  or 
indirectly,  money  from  tbe  bask  with  which  he 
is  connected;  and  the  officer  •  •  •  author- 
izing a  loan  to  any  such  person,  as  well  as  the 
person  receiving  the  same,  shall  be  deemed  guil- 
ty of  a  larceny  of  tha  amount  borrowed." 

DefOKlant  most  earnestly  Insists  that  Ham 
WM  an  accomplice  of  Uie  defendant,  and,  im- 
lesa  his  evidence  was  corroborated,  the  Jury 
should  have  been  Instructed  to,  and  should 
bav^  acquitted  tbe  defendant,  and  with  this 
conteatbm  we  are  not  in  accord. 

Tbe  law  under  which  the  defendant  was 
convicted  applies  only  to  managing  officers 
and  those  connected  with  the  bank  by  whom 
the  loan  bi  made  or  rec^ved,  and  does  not 
apply  to  an  Intermediary  used  tn  obtaining 
the  loan,  who  is  not  In  any  wise  connected 
with  the  bank  maWng  the  loan,  and  there- 
fore Ham  was  not  an  accomplice  of  the  de- 
fendant, and  it  was  not  required  that  his 
evidence  be  corroborated  to  sustain  the  con* 
viction  in  this  case,  and  tta  court  did  not 
«T  In  refusing  to  instmct  the  Jury  upon  the 
law  of  accomplices. 

[2, 1]  The  oitire  evidence  tn  this  case  is 
uncontradicted  and  points  unwrlngly  to  the 
guilt  of  the  defendant  as  charged,  end  the 
trial  court  would  have  erred  had  he  sustain- 
ed the  demurrer  of  tbe  defendant  to  the  evi- 
dence, <Hr  granted  def^dants  prayer  fbr  a 
directed  verdict  of  acqulttaL  It  Is  true  that 
tbi  law  otters  a  premium  for  prevlona  good 
Aaracter  In  the  way  of  generating  a  doubt 
of  the  guilt  of  one  accused,  where  without 


such  pre^ous  good  dharacter  such  doubt 
would  not  exist,  and,  where  conviction  fol- 
lows, tends  to  lessen  the  penalty  imposed; 
but  where  the  guilt  of  the  defendant  is  clear- 
ly shown  by  undenled  facts  and  no  defensei 
other  than  te<^nlcal  objections  Is  made  by 
the  defendant,  as  In  this  case,  such  previous 
good  character  cannot  be  used  as  a  shield  and 
work  out  an  acquittal  of  tbe  guilty  defendant. 

The  defendant  had  a  fair  and  Impartial 
tria],  was  ably  defended  la  the  trial  court  and 
represented  with  great  zeal  In  this  court,  and 
the  Jury  doubtless  gave  him  the  benefit  of 
previous  good  charactra  In  fixing  bis  punish- 
ment at  Imprlsonmoit  for  one  year  and  one 
montb. 

The  motion  for  a  new  trial  and  the  motion 
for  arrest  of  Judgment  were  each  without 
merit  and  properly  overruled. 

Binding  no  prejudicial  errora  In  the  rec* 
ord,  the  Judgmuit  of  the  trial  court  la  af- 
firmed. 

DOYLE,  P.  J„  and  MAT80N,  J.,  omcar. 


BtJNDI  V.  STATE. 


(16  OU.  Cr.  481) 
(No.  A-2832.) 

Oklahoma. 


(Criminal  Court  of  Appeals  of 
Nov.  1,  1019.) 

(SvUabua  by  the  C^urt.) 

1.  Cbhonal  uw  ^59^)— Who  au  "pbin- 

C1PAL8." 

All  persons  ctmcemed  In  the  eommlB8l<m 
of  a  crime,  whether  It  be  a  felony  or  misde- 
meanor, and  whether  they  directly  commit  tbe 
act  constitnting  tbe  offense,  or  aid  and  ^t  In 
its  commisrion,  thongh  not  presenti  are  "prin- 
dpalfl." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prin- 
cipal.] 

2.  Cbuiitai.  law  «=s>372(^,  1137(6)— Intozz- 
OATiNQ  uquoBS  ^=3236(11) — Evidence  smr- 
ncixRT  Fos  oonviCTioH  or  iixeqak.  sale. 

The  record  in  this  case  carefully  examined, 
and  the  evidence  found  Bufficient  to  sustain  tbe 
verdict  rendered,  and  that  no  reversible  error 
was  committed  in  the  trial  of  the  case. 

(AddUhnal  BvUaUu  »y  B^uiriai  Stmf.) 

S.  iNTOXIOATIKa  UQUOBS  4s»2U^IlTF0BlU- 
TION  FOB  lUXOAL  BAI& 

An  information  averring  every  dement  of 
the  offense  of  selling  intoxleadng  liquor,  and 
<mly  charging  one  o^nse  and  sufficiently  In- 
forming defendant  of  the  offense  he  was  called 
upon  to  answer,  was  not  demurrable. 

Appeal  from  County  Court,  Commancbe 
County ;  B.  J.  Bay,  Judges 

George  Bundy  was  cmivlcted  of  violating 
the  prohlbltoiy  liquor  laws,  and  he  appeals. 

Affirmed. 


4p>Fot  ethtf  CUM  Ma  lame  topie  aud  KST-NUMBBB  la  aU  Key-Numbwed  Dlsests  and  lodnee 


Digitized  by 


Google 


79a 


184  PAOinO  RSFOBTEB 


(OU. 


Johnson  &  Stevens,  of  Lawton,  for  plain- 
tiff In  error. 

S.  P.  Freelins.  Atty.  Gen^  and  B.  M^Hi^n, 
Aast  Atty.  Oen^  for  tba  Btate. 

AKMSanONQ,  J.  The  plaintiff  In  error. 
George  Bundy,  hereinafter  designated  de- 
fendant, and  one  J.  H.  Lewis,  were  jointly 
charged  with  unlawfully  selling  Intoxicating 
liquors  to  Will  George  On  April  8, 1016.  npoa 
his  separate  trial  he  was  convicted  and  sen- 
tenced to  serve  a  term  of  SO  days  In  the 
county  Jail  and  to  pay  a  fine  of  $100  and  the 
costs,  and  to  stand  committed  until  the  said 
fine  and  costs  were  fully  paid.  To  reverse 
the  Judgment  rendered,  the  defendant  prose- 
cutes this  appeal.  J.  H.  Lewis  entered  a  plea 
of  guilty. 

The  uncontradicted  evidence  in  the  case  is: 
That  the  defendant  was,  at  the  time  the  of- 
fense is  alleged  to  have  been  conimitted,  and 
for  several  years  prior  thereto,  engaged  In 
the  cigar  and  tobacco  business  In  Ijawton, 
Commanche  county,  Okl.,  his  place  of  basl- 
neas  being  known  as  the  "Mogul  Cigar  Store"; 
that  the  said  defendant,  at  the  time  alleged 
In  the  Information  that  said  Intoxicating  liq- 
uors were  sold,  and  for  several  years  prior 
thereto,  at  various  times,  employed  J.  H. 
Lewis  as  a  clerk  in  his  said  business;  and 
that,  at  the  time  of  the  said  alleged  sale, 
the  said  Lewis  was  so  employed,  and  was 
seen  l>ehind  the  counter  of  sold  cigar  store 
"waiting  upon  the  trade";  that,  for  six  or 
seven  years  prior  to  said  alleged  sale,  the  de- 
fendant rented  fnnn  the  owner  of  the  build- 
ing the  room  In  which  said  business  was 
conducted ;  that  on  the  3d  day  of  April,  1916. 
the  said  J.  U.  Lewis,  being  at  the  time  In 
charge  of  said  business  and  behind  its  coun- 
ter, sold  and  delivered  to  Will  George  a 
bottle  of  whisky,  for  which  the  said  George 
paid  76  cents;  that  the  said  Lewis  got  the 
said  whisky  which  was  sold  to  George  from 
under  the  showcase  in  said  place  of  business 
of  the  defendant;  and  that  at  the  time  said 
sale  of  whisky  was  made  the  defendant  was 
not  In  his  place  of  business. 

On  the  cross-examination  of  the  witness 
George  by  the  defendant.  It  was  developed 
that  he  (George)  had  at  several  different 
times,  other  than  the  time  charged  in  the 
information,  purchased  whisky  In  the  said 
budness  house  of  the  defendant,  and  there- 
after the  defendant  moved  the  court  to  ex- 
clude said  evidence  of  said  other  purchases, 
which  the  court  refused  to  do,  and  the  de- 
fendant excepted. 

[)]  As  the  information  av«ra  every 
element  of  the  offense,  and  only  charges  one 
offense  and  sufficiently  informs  the  defendant 
of  the  offense  be  was  called  upon  to  answer, 
the  court  did  not  err  in  orerruling  the  de* 
murrer  to  the  Information.  Ferguson  t. 
State,  10  Okl.  Or.  672. 187  Pac  1195;  Teagne 
V.  State,  13  OkL  Or.  270,  168  Pac.  954;  Star 
T.  State,  0  OU.  Or.  210^  131  Pac.  542. 


[2]  The  defendant  eamestly  Inststs  that 
the  trial  court  committed  reversible  error 
in  not  excluding  the  evidence  ot  other  sales 
of  intoxicating  liquors  in  the  place  of  busi- 
ness of  the  defendant  near  the  tlm^  of  the 
sale  alleged  in  the  information.  It  ia  the 
opinion  of  the  court  that  the  trial  court  did 
not  err  in  refusing  to  exclude,  this  'evidence, 
for  the  following  reasons:  First  Because  the 
evidence  was  elicited  upon  cross-exam  tuatlo'ta 
by  counsel  for  the  defendant,  and  he  cannot 
be  heard  to  complain  In  this  court,  even  If 
the  admission  of  said  evidence  was  erroneous, 
because  the  error,  if  any,  was  invited  by 
Iiim.  Second.  The  evidence  was  competent 
in  this  case  for  the  purpose  of  showing  that 
part  of  the  business  conducted  by  this  de- 
fendant, in  connection  with  his  alleged  cigar 
store,  was  the  sale  of  whisky,  and  it  was 
competent  to  show  that  the  sale  of  whisky 
hsd  been  repeatedly  made  In  sudi  place  of 
business  near  to  and  preceding  the  particular 
sale  charged  In  this  case,  txa  the  purpose  of 
showing  that  the  defendant  had  knowledge 
of  such  sales,  and  that  the  Intoxicating  liq- 
uor was  kept  Intermingled  with  the  other 
goods  In  defendant's  place  of  budness.  there- 
by tending  to  establish  the  conclusion  that 
the  particular  sale  made  was  a  part  of  the 
business  of  the  defendant  conducted  at  said 
place  and  consummated  with  his  knowledge 
and  consent,  and  especially  is  the  legality  of 
this  evidence  impressive  when  it  Is  remem- 
bered that  the  defendant  did  not  make  any 
real  defense,  did  not  testify  In  the  case. 

[1]  In  the  instant  case,  Lewis  was  the 
servant  of  the  defendant,  and.  und«  the 
facts  disclosed  by  the  evidence,  a  sale  by 
Lewis  in  the  place  of  business  of  the  defend, 
ant  was  In  contemplation  of  law  a  sale  by  the 
defendant,  and  for  which  he  was  criminally 
liable,  notwithstanding  he  was  not  preacnt 
when  the  sale  was  made. 

In  Coob.  V.  States  4  OkL  Gr.  Bid,  Ul  Pac. 
660,  it  18  said: 

"It  is  Immaterial  as  to  wWber  Oe  defend- 
ant was  present  when  the  beer  was  scdd  or  not. 
He  owned  the  premises  and  controlled  the 
business.  The  negro  was  simply  bia  serraot, 
and  a  sale  by  the  negro  was  a  nUe  by  the  de- 
tendant,  and  the  defendant  is  ieq>onslble  for 
any  violation  of  the  prohibitory  Uqaor  law  com- 
mi  tied  by  his  negro  porter.** 

It  is  also  urged  by  the  defendant  that  as  it 
was  not  shown  that  a  conspiracy  existed  be- 
tween the  defendant  and  Lewis,  and  it  be- 
ing shown  that  the  defendant  was  not  in  his 
said  place  of  business  when  the  sale  charged 
in  the  information  was  made,  the  court  com- 
mitted reversible  error  In  refusing  to  direct 
a  verdict  for  the  defendant  With  this  con- 
tention we  cannot  agree.  It  was  not  neces- 
sary to  a  legal  conviction  that  a  conspiracy 
be  shown  to  exist  by  and  between  Lewis  and 
the  defendant  The  illegal  sale  by  Lewis, 
in  Bie  place  of  bui^ess  of  the  defendant 
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while  he  was  employed  as  clerk  of  the  de- 
fendant, and  evidence  of  other  sales  in  de- 
fendant's place  of  business  elicited  by  the 
defendant  on  cros»«x8mination  of  the  state's 
witness,  together  with  the  fact  that  the  de- 
fendant did  not  present  any  real  defense 
to  the  prosecutI<m  against  him,  did  not  tes- 
tify, and  did  not  call  his  codefendant,  who 
had  pleaded  guilty,  as  a  witness,  was  soffl- 
clent  erldence  upon  which  the  Jury  could 
rightfully  conclude  that  the  sate  by  Lewis 
was  done  with  the  knowledge  of  the  defend- 
ant, and  in  the  line  of  his  duties  as  a  clerk 
of  the  defendant,  and  to  warrant  the  verdict 
returned  in  this  case,  and  the  court  did  not 
err  in  refusing  to  Instmct  the  Jury  to  acquit 
the  defendant 

"When  tiiere  U  proof  in  the  record  tending 
to  reasonably  sustain  the  allegations  in  the 
information,  a  trial  court  has  no  right  to  ad- 
vise the  jury  to  return  a  verdict  of  not  gallty, 
and  especially  is  this  true  when  there  has 
been  no  testimtmy  offered  (m  the  part  of  the 
aecnsed."  Stats  t.  Dnerkien,  8  OU.  Cr.  001, 
120  Pae.  881,  62  L.  B.  A.  (N.  &>  1018. 

The  conrt  did  not  err  In  overruling  the  mo- 
tion for  a  new  trial,  and  tba  motion  In  aiv 
rest  of  Judgment. 

The  Judgment  of  the  trial  court  is  sus- 
tained. V 

DOTLS^  P.      and  UATSON.  J.,  concur. 


(IS  Okl.  Cr.  476) 

GFDNTER  st  at  t.  eRFATBt.   (No.  A-8196.) 

(Grimlnal  Conrt  of  Appeals  of  Oklahoma. 
Nov.  1,  1919.) 

.    (ByOalHu  lf  the  Court.) 
X.  Zi&Bcnrr  «s»32(6)  —  ArutOAnoir  or  own- 

EBSHZF  lit  nirORlCATIOIT. 
ZnforniBtlpD  for  petit  larceny  charging  that 
the  defendants  stole  coal,  "the  property  of  the 
D.  Beams  DriUlog  Gompanr,"  held  auffident  al- 
legation of  the  ownership  of  snob  property  In 
■neb  a  prosecDtlon  nnder  the  erlndnal  proeo- 
dare  of  tbia  statft. 

2.  CaimwAL  law  ^1108^  —  Oonvtonoir 

NOT  BKVKBflBD  OR  COffmonNO  BTZDBICOK. 

Where  there  la  evidence  in  the  record  from 
which  the  Jqry  conld  reasonably  infer  that  the 
defendants  are  guilty  of  the  crime  charged,  the 
Judgment  of  conviction  will  not  be  reversed  be- 
cuse  the  evidence  is  conflicting. 

S.  CxnoifAi;  uw  «=9l038(D»  1066a)— No  n- 
▼nw  or  xneniTCTioNs  on  raiLUBi  to  ob- 
ject OB  EXCEPT  BELOW. 
Where  the  record  shows  no  objection  or 
exception  to  the  instmctionB  of  the  trial  court, 
such  instmctionfl  will  not  be  examined  by  this 
conrt  for  the  pnrpMs  of  discoveriiv  other  than 
fandamental  errors. 


V.  STATE  797 
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4.  CitllflNAL  LAW  <S=>822(1)— SUFFIdESCrr  OF 
INSTBUCTIONS  CONBIDEBEU  TOOETHEB. 

The  instructions  muat  be  considered  as  a 
whole,  and  when  considered  together,  if  they 
fairly  and  correctly  state  the  law  applicable  to 
the  ease,  they  will  bs  soffldent 

Appeal  from  County  Court,  Washita  Coun- 
ty: Owen  F.  Renegar,  Judge. 

Wiley  Qonter  and  Oliver  Robinson  were 
Jointly  tried  and  convicted  of  the  crime  of 
petit  larceny,  and  each  appeals.  Affirmed. 

Masslngale  &  Duff,  of  Cordell,  for  plaii.- 
tlffs  in  error. 

8.  P.  Freelinft  Atty.  Gen.,  and  W.  0.  Ht«i, 
AssL  Atty.  Gen.,  for  the  Stats. 

PER  CURIAU.  This  is  an  appeal  finw 
the  county  court  of  Washita  county,  wfaerdn 
the  defendants  were,  upon  a  joint  trial,  each 
convicted  ot  the  crime  of  petit  larceny,  and 
eacA  sentenced  to  serre  a  term  of  imprison- 
ment in  the  county  jail  of  20  days  and  to  pay 
a  fine  of  $50. 

[1]  It  is  first  contended  that  the  informa- 
ttoa  does  not  state  facts  sufficient  to  consti- 
tute a  public  olfense.  No  demurrer  was  filed 
to  the  information  in  the  lower  court  on  this 
ground.  The  first  atta<^  made  against  the 
Information  was  by  way  of  objection  to  the 
introduction  of  evidence  on  the  ground  stat* 
ed.  The  particular  objectlwi  to  the  informa- 
tica  is  that  it  does  not  sufficiently  designate 
and  descrihe  Qie  name  of  the  owner  of  the 
property  diarged  to  have  been  stolen.  The 
information  alleges  that  the  defendants  stole 
coal,  'the  pn4)ert7  of  the  D.  Beams  Drilling 
GOmxtany,"  without  alleeing  whether  said 
company  Is  a  coipOTatlon  or  a  partnership^ 
and.  if  a  partnerdiip,  tlie  informatian  Is  al- 
leged to  be  d^ective  because  It  falls  to  give 
the  individual  names  of  the  memhera  there- 
of. 

At  common  law  the  InformatloD  would 
have  been  insuffldait:  biA  the  common-law 
rule  does  not  <A)tain  In  tbSB  state  because  of 
the  enactment  of  sectiaL  8T4S,  Revised  Laws 
lOlO,  which  provides: 

"When  an  olfenae  involves  the  commission  of, 
or  an  attempt  to  commit,  a  private  injury,  and 
Is  described  with  snffident  certainty  In  other 
respects  to  identify  the  act,  an  erroneous  al- 
legation aa  to  the  person  injured,  or  intended 
to  bs  injured,  Is  not  material.** 

following  decisions  of  this  and  other 
states  support  the  conclusion  that  the  infor- 
mation sufficiently  describes  the  owner  of  the 
pro[>erty  alleged  to  have  been  stolen  under 
a  statute  like  the  foregoing:  Martin  v.  Terr., 
4  OkL  106,  43  Pac.  1067 ;  Rau  v.  State,  7  Okl. 
Cr.  849,  123  Pac.  1037;  Andrews  v.  State, 
100  Ark.  184,  139  S.  W.  1134;  Ivy  v.  State, 
109  Ark.  446,  160  S.  W.  208. 

[2]  It  la  also  contended  that  the  verdict  la 
not  sustained  by  tbe  evidence.    There  is  a 
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sharp  conflict  in  the  evidence,  and.  had  the 
Jury  believed  the  evidence  of  the  defendants 
and  their  witnesses,  an  acquittal  should  have 
followed.  However,  the  testimony  of  the 
state's  witnesses  supports  the  theory  that 
these  defendants  were  together  in  an  auto- 
mobile about  1  o'clock  at  night,  and  drove 
up  to  an  oil  derrick  not  far  from  the  town  of 
Foss,  in  said  Washita  county,  where  a  quan- 
tity of  coal  was  kept  for  use  In  drilling  an  oil 
well.  That  the  defendant  Wiley  Ounter  got 
out  of  the  car,  and  that  the  defendant  OUver 
Bobinstm,  who  was  driving  the  car,  watted 
for  him  In  a  public  highway  while  the  lights 
on  the  car  were  turned  oflf;  that  Gunter 
went  onto  the  premises  of  the  drilling  com- 
pany, and  yelled,  and,  receiving  no  reply, 
proceeded  to  where  the  coal  was  stored  and 
picked  up  a  large  chunk  of  coal,  weighing 
about  100  pounds,  and  was  In  the  act  of  car- 
rying it  to  the  public  highway  in  the  direo 
tlon  of  where  the  automobile  was  located, 
when  he  was  discovered  by  the  night  watch- 
man, told  to  halt,  aod,  upon  his  refusal  to  do 
so,  was  shot  Gunter  got  up,  got  into  the 
car  and  the  two  drove  away.  Later  tn  the 
morning,  about  2  o'clock,  th^  were  arrested 
In  the  town  of  Foss,  where  Gunter  had  gone 
to  have  his  wound  dressed.  Tbe  defendants 
admit  that  they  were  on  the  scene,  but  Gun- 
ter <daim8  that  he  was  drunk  that  night,  and 
that  Hobinson  was  driving  talm  around  to 
sober  him  up,  and  that  he  stopped  at  the  oil 
derrick  to  get  a  drink  of  water.  It  appears 
also  from  tbe  evidence  that  both  defendants 
had  previously  worked  at  the  oil  derrick  and 
were  Aunlllar  -with  the  premises. 

While  the  evidence  is  conflicting,  the  jury- 
having  determined  the  conflict  against  the 
defendants,  and  there  being  evidence  in  the 
reetwd  frran  which  Qie  Jmr  could  reasonably 
tatet  that  tiie  purpose  of  the  defendants'  vls- 
Itli^  the  oil  derrldK  at  1  o'clock  in  the  morn- 
ing was  to  steal  coal,  and  that  they  were 
caught  in  the  act  of  stealing  coal  frcnn  Bn«li 
premises,  tiie  Judgment  will  not  be  reversed 
because  of  the  alleged  insufflclen<7  of  tbe  evi- 
dence. 

It,  4]  TbB  following  Instruction  Is  com- 
plained 0^  tor  the  reason  that  the  term  'Yea^ 
sonable  doubt"  Is  not  used  therein: 

"Too  are  instructed  that  before  the  defend- 
ants, or  either  of  Uiem,  can  be  convicted  of  the 
crime  of  theft  as  diarged  In  the  faiformatioa. 
it  is  Incumbent  upon  the  state  to  prwe.  among 
other  tUnga,  that  the  coal  in  question  was  iL» 


property  of  the  D.  Beams  Drilling  Company* 
and  that  said  coal  was  taken  from  the  said  D. 
Beams  Drilling  Company,  witboat  its  consent 
and  with  the  purpose  on  the  part  of  said  de- 
fendant or  defendants  to  appropriate  the  same 
to  his  or  their  benefit,  and,  unless  these  facts 
have  been  proven,  It  wiU  be  your  duty  to  acquit 
the  defendants.** 

The  record  does  not  show  that  any  objec- 
tion was  made  or  exception  taken  to  the  giv- 
ing of  this  instruction.  In  another  instruo 
tion,  tbe  court  told  the  Jury  that  the  defend- 
ants were  presnmed  to  be  Inuocent;  and 
that— 

"Such  presamption  abides  with  them  through- 
out the  trial  of  the  case  an  til  tbe  evidence  coo- 
vincea  you  to  the  contrary  beyond  a  rcasniaUe 
doubt,  and  in  this  connection  you  are  instruct- 
ed that  the  burden  (tf  proof  is  np<m  the  state 
to  prove  the  guilt  of  the  defmdants  aa  charged 
in  the  infonnation  beyond  a  reasonable  doubt." 

Also,  In  another  instruction,  the  Jury  was 
told  that— 

"Ton  are  not  at  liberty  to  single  out  any  one 
instmction  or  paragraph  of  the  charge,  and 
consider  to  the  exclusion  of  other  tnstrQctionB 
or  paragraphs;  but  yon  shall  ti^e  eadi  and 
every  instruction  or  paragraph  of  the  charge 
and  consider  them  as  a  whole  in  "MiH"g  up 
your  verdict." 

<  It  baa  been  held  by  this  court: 

"Where  tbe  record  shows  no  objection  or  ex- 
ception to  the  instructions  of  the  trial  court, 
such  Instructions  will  not  be  examined  by  this 
court  for  the  purpose  of  discovering  other  than 
fundamental  errors  on  appeaL**  Ford  t.  State, 
6  OU.  Or.  241,  114  Fac.  274. 

Also: 

'frhe  instructioBB  must  be  considered  as  a 
whole,  and,  when  considered  together,  if  they 
fairly  and  correctly  state  the  law  applicable  to 
the  case,  they  will  be  sufficient**  Updike  v. 
State,  9  OkL  Or.  124,  180  Pac  1107;  Nutt  v. 
State,  8  Okl.  Cr.  266. 128  Pac.  165;  Inklebarg- 
er  V.  State,  8  OU.  O.  816^  127  Fac;  707. 

Finding  tiie  grounds  urged  for  reversal 
of  these  Judgments  to  be  without  merit,  and 
such  as  did  not  result  in  a  miscarriage  of 
Justice  or  deprive  the  defendants  of  a  con- 
stitutional or  statutory  right  to  their  preju- 
dice, tibe  Judgment  as  to  eadk  d^endant  la 
affirmed. 


Digitized  by 


Google 


VtalO 

(SB  TTUh,  ao) 

BOOnX  T.  lODTALSI  OTFT  at  iL 
(No.  2280.) 

(Supzeme  Court  of  Utah.    Oct  8k 

1.  Statutes  «s»19&— Exnus  lomoir  aud 

XHFUED  XXOLUBZOH. 

Tbe  mazUn,  "Eaprmaio  nnina  eat  escloslo 
■Iterins,"  is  nmdj  a  tedinicil  rale  of  ccmstruc- 
tlOD  and  cannot  be  oaed  to  thwart  or  subvert 
tbe  obriooa  iotentiou  ot  the  Legislature,  and  la 
propwlj  applied  only  wbm  the  legiiUdT*  intent 
ii  not  i^al^  aqreaaeJ. 

2.  MmnOIPJLL  OOBFOBAIXONB  «s=>28S(l)— PaT' 
XEKT  FOB  ffnOEKT  FATHrO. 

A  manidpalit7  noder  Comp.  Laws  1917,  f 
670x8,  has  autiioritr  to  order  a  street  paved 
under  an  arrangement  that  the  munidpalitr 
ahonld  bear  one-third  of  the  expense,  the  coun- 
ty the  remainder,  and  to  j)aj  its  share  of  the 
expense  out  of  the  two-mill  tax,  levy  of  which 
la  authorised  by  section  671,  subd.  3 ;  the  pro- 
TUona  in  sections  674  and  676  for  special  as- 
scasments  for  local  improvements  as  streets  not 
beinc  exclunve^i 

Application  to  Sapreme  Court  by  3.  WU- 
mer  Booth  for  a  writ  of  inhibition  against 
Mldvale  City  and  another.   Writ  denied. 

J.  a  Wood,  ot  Salt  Lake  Cltj,  for  plaintiff. 
H.  A.  Smith,  of  Salt  Lake  City,  for  defend- 
anta. 

THUBMAN,  J.  Tills  is  a  proceeding  fi>r  a 
writ  o<  pndiibition  restialnlng  and  pnddbit- 
Ing  mdvale  Glt^,  a  mnnidpal  corporation  of 
Salt  Lake  coonty*  ITtata,  frmn  entering  Into 
a  omtract  witb  Bald  eonnty  fw  paTlng  a  cer^ 
tain  street  wlOUn  tbe  limits  of  aald  city.  It 
'  Is  sUpolated  by  tibe  parties  that  ttie  facts  al- 
ibied In  the  answer  of  the  defendants  are 
true  and  constitnte  all  fbe  facts  pertaining 
to  ttie  matter  in  controversy.  The  answer, 
in  substance  alleges  that  defendant  city  la  a 
municipal  corporation  of  the  third  class; 
that  the  other  defendant,  John  Aylett,  Is  Its 
dnly  elected  and  gnallfied  mayor ;  that  plain- 
tiff Is  a  resident  and  taxpayer  of  said  dty, 
both  as  to  real  and  personal  property;  that 
Center  street  Is  a  public  thoroughfare  run- 
ning east  and  west  through  said  dty,  and 
from  tbe  Oregon  Short  Line  Railroad  on  the 
east  to  Jordan  river  on  the  west  the  street  la 
wholly  within  said  dty,  and  between  said 
points  is  a  distance  of  7,920  feet;  that  de- 
fendant, if  not  restrained,  will  enter  into  a 
contract  with  said  county  whereby  said  dty 
and  county  will  Jointly  construct  a  Mtuml- 
noas  pavement  18  feet  wide  along  and  upon 
said  Center  street  between  said  points  and 
throughout  tbe  entire  distance  above  named, 
at  a  total  expense  of  $42,504.65;  that  the 
dty'B  portion  of  said  amount  will  be  one- 


*  Fettlt  T.  Duke,  10  Utah,  SU,  37  Pftc  MS ;  Board 
of  Bducatlon  v.  Hunter.  48  Utah.  S73,  1S8  Pab.  lOZl. 
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third  thereof,  of  ni^VSUBZ,  whl<ai  said  last- 
named  snm  the  dty  Intends  to  pay  unless  re- 
strained hy  order  of  this  coart ;  that  defend-: 
ant  has  not  given  notice  to  levy  a  special  tax 
to  raise  funds  for  the  payment  of  said  Im- 
provement and  has  taken  no  steps  to  that  end^ 
but,  on  the  contrary,  the  defendant,  unless 
restrained,  intends  to  pay  Its  proportion,  or 
one-third  of  the  cost  of  said  improvement, 
from  the  general  fund  of  said  dty;  that  the 
dty,  by  Its  coundl,  has  passed  a  resolution 
authorizing  Its  mayor  to  enter  Into  a  con- 
tract with  Salt  Lake  county  whereby  the  dty 
will  agree  to  pay  one-third  of  the  cost  of  said 
Improvement  If  the  connty  will  pay  the  re- 
maining two-thirds;  that  such  payment  by 
said  dty  will  increase  the  taxes  to  be  levied 
against  the  real  and  personal  property  of  the 
plaintiff  In  the  same  proportl<»i  and  in  the 
same  manner  as  it  will  Increase  the  taxes  of 
other  residents  of  said  dty  and  not  other- 
wise ;  that  said  Center  street  Is  the  prlndpaL 
street  for  traffic  and  travd  through  said  dty, 
and  fbr  man  than  80  years  last  past'  has 
been  used  as  a  public  tilghway ;  that  It  is  ex- 
tensively traveled  and  forms  the  chief  thor- 
ooi^faie  from  Salt  lAke  City  through  Mid- 
vale  City  to  Mwgtmm  Ganyon  and  nnmerona 
other  towns  in  said  ooimty ;  that  said  street 
at  all  places  wlthbi  tbe  limits  of  said  dty  is 
in  bad  npalr  and  wholly  unfit  for  traffic  or 
trav^  and  it  is  necessary  to  expend  ai^roxl- 
mately  $4,960  on  said  street  In  order  to  place 
it  in  conditloD  for  temporary  use;  that  when 
sndi  money  is  expoaded  fOr  said  purpose 
sndi  repair  wlU  be  temporary  only,  and  it 
wUl  be  necessary  from  year  to  year  to  ex- 
I>end  large  sums  In  maintaining  said  street 
within  the  said  dty  In  such  cmdltlon  that  it 
may  be  used  as  a  public  street;  that  for 
many  years  last  past  said  city  has  been  com- 
pelled to  expend  large  sums  per  annum  in 
sprinkling  said  street  within  the  limits  of 
said  dty,  and  said  sums  have  been  and  In  the 
futnre  will  be  necessary  for  said  purpose; 
that  if  said  street  shall  be  paved  in  the  man- 
ner contemplated,  sprinkling  thereof  wUl  not 
be  necessary^  the  Improvement  thereof  will 
be  permanent,  and  for  a  long  period  of  time 
it  will  not  be  necessary  to  expend  money  in 
repairing  said  street;  that  It  is  for  the  best 
Interest  of  all  the  people  of  said  dty  to  per- 
mit the  defendant  dty  to  enter  Into  said  con- 
tract with  Salt  Lake  county. 

The  facts  further  show  that  the  bridge  on 
Center  street  across  the  Jordan  rivor  is  in 
such  condition  that  It  is  dangerous  and  in- 
adequate for  traffic  and  travel  to  and  through 
said  city,  and  that  It  is  necessary  to  r^lace 
the  same  by  a  sted  structure;  that  defend- 
ant will  be  compelled  to  and  will  replace  the 
same  with  a  steel  structure  at  a  cost  amount- 
ing approximately  to  $10,766.32;  ttiAt  the 
total  cost  of  paving  said  Center  street  and 
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replacing  Bald  bridge  by  one  made  c£  ited 
will  be  approximately  ${[2,844.12;  that  uld 
■traet  extends  Uiroui^  fanning  and  racant 
laada  on  botb  aides  for  practtcally  the  entire 
distance,  and  It  Is  Impracticable  to  pave  tbe 
same  In  whole  or  In  part  trova  funds  raised 
by  local  Essessm^it  upon  abutting  property; 
that  the  expense  thereof  would  be  wholly 
disproportionate  to  and  In  excess  of  any  spe- 
dal  beneflts  which  said  property  owners 
would  receive  from  said  improvement;  that 
all  the  inhabitants  of  said  dty  will  derive 
substantially  the  same  beneflts  from  the  im- 
provement now  contemplated  In  tbe  proposed 
agreement  with  said  county;  that  by  said 
proposed  agreement  with  said  county  the 
county  will  pay  two-thirds  of  all  the  costs  of 
said  Improvement,  Including  the  installation 
of  said  steel  bridge,  and  the  defendant  dty 
will  pay  the  remainder,  to  wit,  the  sum  of 
$17,448.04;  that  State  street  from  Salt  I^ike 
City  to  the  Intersection  of  said  Center  street 
is  now  paved  with  concrete  and  bituminous 
pavement,  and  Salt  Lake  county  proposes  to 
and  will  pave  the  public  highway  from  the 
Jordan  river  westerly  to  the  town  of  Bing- 
ham, and,  unless  defendant  Is  permitted  to 
and  does  Join  said  county  In  the  paving  of 
said  Center  street,  said  street  will  remain 
nnimproved  for  an  Indefinite  length  of  time 
and  will  remain  In  such  oouditlcKi  tiiat  It  will 
not  be  suitable  or  fit  for  public  traffic  or  trav- 
d;  that  if  defendant  Is  permitted  to  join 
said  county  In  said  Improvement  the  entire 
distance  from  Salt  Lake  City  to  Bingham 
Canyon  will  be  placed  In  good  condition  for 
public  traveL  Sadu,  in  substance,  are  the 
admitted  facts. 

At  tbe  close  of  ttie  oral  aqnunent  the  ooort 
was  convinced,  without  further  investigation, 
taiat  the  writ  prayed  for  should  be  denied, 
and  so  ordered  tmmedlatdy,  In  order  that 
tbe  defendant  ml^t  proceed  In  its  content 
plated  agreement  \iith  the  conn^.  It  only 
remains  to  state  Qift  contention  of  the  parties 
and  our  msws  tor  the  ctmcluslon  arrived  at 

CI,  2]  PlatntUT  contends  that  notwithstand- 
ing tbe  proTisiona  of  Gomp.  Lavs  Utah  1917, 
I  670x8,  which  confers  upon  dtles,  among  oth- 
er fhings,  the  power  to  pave  streets  within 
their  limits,  and  the  provlrions  of  section 
671,  subd.  S,  wbidi  authorizes  dtles  to  levy 
ft  tax  annually  of  not  to  exceed  two  mills  on 
the  dollar  to  open,  improve,  and  repair 
streets,  still  the  dtles  are  without  power  to 
pay  for  the  pavement  of  said  streets  other- 
wise than  by  local  assessment  upon  property 
abutting  upon  the  streets  to  be  Improved.  In 
this  cont«itlon  plaintiff  relies  upon  the  pro- 
visions of  said  Gomp.  Laws,  SS  673,  674,  and 
676,  all  of  which  sections  relate  to  spedal 
taxes  levied  upon  the  property  of  abutting, 
owners  in  paving  districts  laid  out  with  the 
view  to  Improvements  by  the  method  of  local 
assessment  Sections  674  and  675,  specially 
relied     by  plaintiff,  read  as  follows: 


*VT4.  To  defray  or  cause  to  be  d^kiyed  Oe 

cost  and  expense  oi  sndi  Improvements  or  any 
of  them,  tbe  city  conndl  shall  have  power  and 
authority  to  levy  and  collect  special  taxes  and 
assessments  apon  tbe  blocks,  tots,  or  parts  there- 
of, and  pieces  of  gronnd  adjacent  to  or  abotCiDg 
upon  the  street  avenue,  alley,  or  sidewalk  tliDS 
in  whole  or  in  part  oi»aied,  widened,  curbed 
and  guttered,  gndod*  parted,  extended,  con- 
structed, or  otherwise  improved  or  repaired,  or 
which  may  be  espedally  tienefited  by  any  of  said 
improvements;  provided,  that  the  above  provi- 
sions shall  not  apply  to  ordinary  repairs  of 
streets  or  alleys,  and  that  one>baU  of  the  ex- 
pense of  bringing  streets,  avenues,  alleys  or 
parts  thereof  to  the  established  grade  shall  be 
paid  out  of  tbe  general  fund  of  tbe  dty;  and 
such  council  shall  have  power  to  pave,  repave, 
or  macadamize  any  street  or  alley  or  put  tliere- 
of  in  the  city,  and  for  that  purpose  to  create 
suitable  paving  districts,  which  shall  be  consecu- 
lively  numbered,  such  work  to  be  done  onder 
contract 

"67S.  The  cost  of  paving,  macadamising,  or 
repaving  of  the  streets  and  alleys  within  any 
paving  district  except  tbe  intersection  of  streeu 
and  space  opposite  alleys  within  such  district, 
shall  be  assessed  upcm  tiie  lots  and  lands  abut- 
ting upon  tbe  streets  and  alleys  In  such  district 
in  proportion  to  file  square  feet  or  feet  frooa^ 
or  both,  SQ  abntting  opoi  siidh  streets  and  al- 
leys." 

The  matter  In  controversy  turns  entirely 
upon  the  question  as  to  whether  the  method 
provided  by  the  sections  just  quoted  for  pay- 
ing the  cost  of  paving  streets  Is  exdnslve,  or 
whether  the  dty  la  also  dothed  with  author- 
Ity  to  pay  tax  almllar  Im^vemeats  tnnn  the 
generaLfond.  If  plalntHTs  comtoitloa  Is  cor- 
rect it  follows  that  in  no  case  can  the  dty 
use  the  general  funds  or  any  part  ttiereof 
for  the  pavement  of  its  streets.  No  matter 
wh«e  the  street  may  be  situated,  nor  how 
geamJUj  it  may  be  used  for  traffic  and 
travel,  U  pftved  at  all  it  must  be  paved  e^ 
duslvely  at  the  e^oise  of  the  lOrattlng  owo- 
eis,  and  If  a  snffldent  number  of  the  abuttlnc 
owners  protest  against  U  as  the  law  ^ovldes 
they  may.  Qua  the  Improvement  cannot  be 
made  at  alL  The  proposition  la  novd  In 
this  JnrisdictifHi.  It  Is  contrary  to  every  con- 
ceptkm  of  tha  law  we  have  hitherto  enters 
talned  concerning  controversies  of  this  kind. 

It  Is  conceded  by  the  xdalntlfl  Oat,  were 
It  not  tta  the  provlslou  contained  in  the 
sections  quoted,  the  other  sections  to  which 
we  have  referred  confer  amide  authority  up- 
on the  dty  to  pay  fbr  tbe  Improvement  oat 
of  the  general  fund.  In  other  words.  It  la 
admitted  tliat  aectloi  670x8,  supra,  which 
confers  power  to  pave,  and  section  671,  supra, 
which  aothorlzea  tbe  levy  of  a  tax  annually 
to  open,  improve,  and  repair,  would  be  suf- 
ficient to  authorize,  payment  out  of  tbe  gen- 
eral fond  for  the  improvement  in  question, 
were  it  not  for  the  provisiona  contained  in 
the  sections  quoted. 

Plaintiff's  contention  in  the  concrete  is  best 
explained  by  quoting  literally  from  his  able 
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brief  lo  tills  case.  After  quotliig  the  lan- 
guage of  eectltm  674,  sopra,  be  saya: 

"While  tbe  words  'shall  have  power  and  ao- 
ttoiltj  to  levy  and  collect  q>edal  taxes  and 
assessments,*  as  used  in  the  section  674,  would 
seem  to  be  merely  the  grant  of  an  additional 
power,  yet  the  subsequent  provisionB  of  the  stat- 
ute that  special  assessnient  shall  not  apply  to 
ordinary  repairs,  or  one-half  of  the  expense  of 
brining  streets  to  grade,  Indicates  that  it  waa 
the  intention  of  the  L^lslatare  to  limit  Qie  au- 
thority of  the  dty  coundls  In  the  making  of  lo- 
cal improvements,  and  paying  for  the  same, 
doing  so  hj  Qtecial  taxes  and  assessments  upon 
the  property  especially  benefited  thereby.  The 
express  mention  that  w^dal  assessments  shall 
not  be  levied  to  make  ordinary  repairs,  or  for 
paying  one-haU  of  the  expense  for  bringing 
•treets  to  grade  and  tha  provision  that  ordi- 
nary repaira,  or  one^alf  of  snch  expense  to 
bring  atreeta  to  grade,  ihall  be  paid  out  of  the 
general  fund,  impllea  that  all  other  improve- 
ments  of  a  local  nature,  especially  benefiting 
certain  property,  shall  be  paid  for  by  assess- 
ments  upon  the  property  especially  benefited." 

It  will  be  seen  from  tbe  foregoing  excerpt 
that  plaintiff  relies  upon  the  maxim,  "Esprea- 
Bio  unlQs  est  aduslo  alterlos."  His  argu- 
ment invceeds: 

"  *  *  •  The  express  mention  that  ordinary 
repaira  and  oi)e-half  the  expense  of  bringing 
streets  to  grade,  shall  be  paid  out  of  the  gen- 
eral fund,  is  an  exclusion  of  all  odier  improve- 
ments mentioned  in  that  particular  section  of 
tbe  statute,  and  a  limitation  upon  the  authority 
of  the  city  council,  where  the  improvement  is 
a  local  one,  to  the  defraying  of  the  expense  by 
apeeial  taxes  or  aasessmenta." 

The  maxim  relied  on  la  merely  a  technical 
rule  of  oonstmctloii.  It  cannot  be  used  to 
thwart  or  subvert  tlie  obvious  Intention  of 
the  liSglslature.  It  dwnld  only  be  resorted 
to  when  the  Intention  (Mt  the  Legislature  Is 
not  otherwise  plainly  ei]»assed.  No  reason 
is  stated  by  plaintiff,  nor  does  any  appear 
to  the  mind  of  the  conr^  why  all  ttf  tbe  pro- 
visions of  the  various  sections  referred  to 
may  not  stand  and  be  given  full  force  and 
effect  Section  070x8,  supra,  confers  upon 
the  dtf  the  express  power  to  pave.  Section 
671,  supra,  confers  power  upon  tbe  city  to 
raise  a  fund  annually  by  general  taxation, 
at  least  to  the  extent  of  two  mills  on  the 
dollar.  No  reason  is  given  why  this  fund 
may  not  be  applied  In  paving  the  streets  of 
the  dty  in  the  discretion  of  the  dty  conndl, 
except  in  the  opinion  of  plaintiff  to  the  ef- 
fect that  these  provlaions  of  tbe  law  should 
yield  to  the  maxim,  "expresalo  unlus,"  etc. 
which,  as  before  stated.  Is  a  mere  rale  of 
construction  to  be  resorted  to  only  when  the 
Intention  Is  not  otherwise  clearly  expressed. 
All  the  reasons  which  occur  to  our  minds 
are  against  plalntUTs  contention.  Not  only 
is  the  language  of  the  statute  conferring 
power  to  make  the  Improvement  and  the 
ffleana  to  do  it  vrlth  1^  gen»«l  taxatitm  clear 
1S4P.-S1 


and  unmlstakaMe,  but  the  reasons  why  dtles 
should  have  such  power  are  equally  dear.  It 
is  admitted  In  tbe  Instant  case  that  all  of  the 
inhabitants  of  MIdvale  City  will  derive  sub- 
stantially the  same  benefits  from  the  con- 
templated Improvement.  Center  street  Is  the 
prlndpal  street  of  the  dty.  It  Is  used  by 
all  of  the  Inhabitants  and  the  public  gener- 
ally, .  Why  should  not  this  general  fund 
wtddi  the  dty  Is  authorised  to  raise  for  the 
very  purpose  of  Improving  the  streets  be  ap- 
plied to  paving  this  particular  street  whicb 
is  admittedly  for  the  common  benefit  of  all? 
Why  should  the  city  be  compelled  to  resort 
to  proceeding  by  local  assessment  upon  the 
property  of  abutting  owners  and  Incur  the 
risk  of  a  successful  protest  which  would  de- 
feat tbe  undertaking  altogether?  It  Is 
easy  to  conceive  of  an  improvement  upon  a 
street  that  ought  not  to  be  made  against  tbe 
protest  of  abutting  owners — a  street  whidi 
may  be  of  small  consequence  to  the  general 
public  but  of  Infinite  importance  to  those 
living  in  the  immediate  vicinity.  In  sudi 
case,  the  dty  In  its  discretion  should,  and 
probably  would,  resort  to  the  method  of  lo- 
cal assessment  instead  of  applying  the  gen- 
eral fund. 

Counsel  for  plaintiff  has  Industriously  col- 
lated and  called  to  our  attentUm  several 
cases  bearing  In  a  greater  or  less  degree  upon 
the  matter  In  ctmtroversy.  As  sustaining  bis 
ctntentlfHi,  however,  the?  are  tar  fnnn  satls- 
facbary.  They  are  nearly  all  easily  dlstln- 
gtddied  from-  the  case  at  bar.  Tbe  distinc- 
tion will  readily  appear  upon  casual  exami- 
nation, and  thoefm  the  cases  need  not  be 
considered  in  detalL  BaA  as  are  not  dis- 
tinguishable, we  bdlieve,  are  contrary  not 
cmly  to  reas(m  but  to  Uie  great  wMght  of 
authori^.  We  dte  than,  however,  for  tte 
benedit  of  those  whom  it  mi^  concern:  Pet- 
tit  V.  Duke,  10  Utah,  811,  at  page  317, 87  Pac. 
668;  Township  of  Dubuque  v.  City  of  Da- 
buqae,  7  Iowa,  262;  Bryan  v.  Sundberi^  S  Tex. 
418;  Scott  V.  Ford,  82  Or.  288.  97  Pac.  99- 
N.  Y.  Central  R.,  etc,  Co..  v.  Reusens,  ISl 
App.  Dlv.  468, 185  N.  Y.  Supp.  919;  Murtauge 
V.  Pattenon,  46  N.  J.  Law,  267;  Flndlay  v. 
Howe,  18  Wash.  286.  43  Pac  28;  Bank  of 
Lanslzv  V.  Lansing,  26  MldL  207;  Zottman 
V.  San  Frandsco,  SO  Gal.  97,  81  Am.  Dec.  96; 
Johnson  v.  Common  Council,  16  Ind.  2^. 

The  defendant  dty  contends  that  the 
power  to  levy  local  assessments  upon  the 
abutting  owners  for  the  improvement  of 
streets  Is  merely  an  additional  power  and 
by  no  means  exclusive;  that  the  dty  may  re- 
sort to  the  local  assessment  method  or  im- 
prove the  streets  oot  of  the  general  fund  In 
Its  discretion,  at  least  It  may  apply  the  gen- 
eral fund  to  the  extent  of  two  mills  on  the 
dollar.  As  already  foreshadowed,  in  our 
opinion  the  defendant's  contention  Is  correct 
In  support  thereof  It  calls  our  attention  to 
the  doctrine  enunciated  by  several  text-wrl^ 
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era  and  In  numerouB  apparratly  well-conald- 
ered  cases.  In  McQuillan,  Mun.  Corp.  'toL 
4,  I  1863,  tbe  author  says: 

"Usnally  when  a  munldpal  corporation  has 
power  to  make  or  provide  for  the  makics  of 
Improrements  it  has  power  to  make  arrange- 
ments to  meet  the  expense  thereof.  The  mode 
of  paying  for  pnbllc  ImivoTementB  Is  sometimea 
prescribed  by  statute  or  charter,  but  in  the  ab- 
sence of  express  direction  the  method  to  he 
adopted  is  within  the  discretioD  of  the  proper 
aatiboritiee.  A  general  power  anthorixin;  the 
payios  for  pnbllc  improvements  by  special  as- 
tessments  is  nsnally  constmed  not  a^eetiua 
the  power  o/  the  mmM/pak  oorporoiSon  to  molta 
improvemenU  and  pav  iher^or  out  of  the  pen- 
erot  revenue.  However,  the  role  Is  different  un- 
der authority  to  make  the  improvement  only  at 
fhe  expense  of  the  property  abntting  tihereon.** 
(Italics  ours.) 

In  28  Gyc.  at  page  960,  we  And  the  foUov- 
Ing: 

**A  mnnidpallty,  subject  to  the  ordinary  legis- 
lative limitations  as  to  expenditures  and  indebt^ 
edness,  may  improve  its  streets  and  pay  for  the 
same  out  of  its  general  funds ;  and  a  cliarter  or 
statutory  provision  allowing  special  assessments 
does  not  necessarily  deprive  the  city  of  this 
power ;  but  in  the  absence  of  express  direction, 
it  leaves  to  the  discretion  of  the  municipal  au- 
thorities the  choice  of  modes  for  defraying  the 
expenses." 

Defendant  also  cites  the  following  cases, 
many  ^  whidi  ore  dedsive  of  tbe  question 
here  ivesented:  Commonwealth  v.  George, 
148  Pa.  463.  21  AtL  SB,  61 ;  Garden  City  v. 
Trigg,  57  Ken.  6S2,  47  Pa&  624;  Atchison  v. 
Len,  48  Kan.  138,  29  Paa  467 ;  Tappan  v.  Long 
Branch,  etc  B9  N.  J.  Law,  371,  35  Atl.  1070; 
City  of  EvansvlUe  t.  Summers,  108  Ind.  189, 
9  N.  D.  81, 1080;  Ifem^  t.  Brown,  20  WalL 
280,  22  L.  Ed.  264 ;  Soule  v.  City  of  Seattle,  6 
Wash.  816,  88  Fa&  884.  1080;  Pine  Tree 
Lumber  Co.  r.  City  of  Fargo,  112  N.  D.  360, 
06  N.  W.  3B7:  Clark  t.  City  of  Des  Moines, 
19  Iowa,  221.  87  Am.  Dec.  423;  State  ex  reL 
T,  City  of  Ely.  129  Minn.  40,  151  N.  W.  545, 
Ann.  Cas.  1016B.  189 ;  Barber  Asphalt  Pav. 
Co.  V.  City  of  Hanlsbui^,  64  Fed.  283,  12 
O.  C  A.  100;  29  L.  B.  A.  401;  District  of 
Columbia  v.  Lyon,  161  U.  S.  200.  16  Sup.  Ct 
450,  40  L.  Ed.  670;  Portland  Lumber  Co.  v. 
City  of  East  Portland,  18  Or.  21,  22  Pac. 
543,  6  L.  R.  A.  290;  United  States  v.  Ft 
Scott,  99  U.  S.  152,  62  L.  Ed.  348;  Heller  v. 
Garden  City,  68  Kan.  236,  48  Pac.  841; 
Board  of  Education  v.  Hunter,  48  Utah,  378, 
169  Pac.  1021;  State  v.  Eldredge.  27  Utah. 
477,  76  Pac.  339. 

The  cases  speak  for  themselves,  and  this 
oi>inlon  would  not  be  strengthened  by  our  at- 
tempting an  elaborate  review. 

From  the  showing  made  by  the  admitted 
fftcts,  plaintiff,  as  a  taxpayer  of  the  dty, 
would  have  little  or  nothing  to  gain  even  if 


we  were  permitted  to  ctmalder  the  case  from 
the  standpoint  of  what  would  be  least  bur- 
densome to  him.  It  is  admitted  that,  if  the 
agreement  with  the  county  Is  forbidden  or. re- 
strained end  the  improvement  is  not  made  as 
contemplated,  the  dty  will  be  compelled,  at 
Ita  own  expense,  to  construct  the  bridge 
across  the  Jordan  river  at  a  cost  of  nearly 
$11,000,  and  make  Immediate  temporary  re- 
pairs to  the  street  at  a  coat  of  nearly  $5,000, 
besides  the  annual  cost  of  sprinkling,  to  the 
extent  of  several  hundred  dollars.  These 
sums  the  dty  has  the  undoubted  right  to  ex- 
pend, and  it  Is  admitted  that  It  will  expend 
them  unless  the  agreement  with  the  county 
for  the  permanent  Improvement  Is  itermltted. 
It  Is  a  simple  matter  of  addttton  to  demon- 
strate that  than  snms  aggregate  approzl- 
meteiy  the  sanJb  amount  as  the  dt7  wUl  have 
to  pay  for  the  permanait  Improvement 
sought  by  this  action  to  be  restrained.  These 
considerations  have  no  logical  bearing  upon 
the  Question  presented  here,  but  they  at  least 
serve  to  emphaalse  the  fact  that  there  Is  no 
gnestkm  of  hardship  to  tlie  plaintUF  Involved. 

For  the  ieas<ms  stated  it  is  ordaed  that 
the  temporary  writ  be  quashed  and  a  pa> 
manent  writ  denied.  Defendant  to  recover 
costs. 

COBFMAN,  a  J.,  and  FBICK,  WEBER, 
and  GIDEON,  J  J.,  nmcur. 


{B5  Utab,  ISl) 

TAUOTia  T.  UTAH-APEX  MININQ  GO. 
(No.  8299.) 

(Supreme  Court  of  Utah.   Oct  10;  1919.) 

1.  TaiAL  «s»16B-tanicoifT  AammmD  warn 
on  iromrar. 

Testimony  for  plaintiff  must  be  assnmed 

to  be  tnie  on  motion  tor  nonndt. 

2.  TBZAX  «=>140(1)— IlfPEACBmTT  BT  BBOW- 
ISa  COHTaADICTOBT  STATElfENTS. 

A  Statement  signed  by  a  witness  and  con- 
taining statements  of  fact  InconslBtettt  with  his 
testimony  is  competent  <aily  for  purpose  of  im- 
peachment, and  therefore  raises  a  qnestfon  of 
credlUli^  of  the  witness  for  Jury  and  not  the 
court  to  decide. 

3.  Tbiax.  ^139(1)  —  Nonsurr  hcpbopeb  la 

FACE  or  SUSTAININO  TESTIHONT. 
Court  properly  overruled  motion  for  non- 
suit where  plaintiff's  evidence  tended  to  prove 
his  caudle  of  action. 

4.  Trial  «=9l65— Plaintift  ■mrrutD  to  in- 

FERENCEB  OH  MOTION  FOB  NOnSUrr. 
On  motion  for  nonsuit,  court  most  give  to 
the  plaintiff  the  benefit  of  every  fair  and  rea- 
sonable inference  that  might  properly  be  drawn 
from  the  evidence  by  the  Jury. 
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&  Tbial  o=»244(4)— iNsnnonoHB  sxkguivo 

OUT  FACn  mPBOFKR. 

Id  action  for  injuries  to  employ^,  instme- 
tioD  held  properly  refnsied,  In  that  by  singlins 
ont  certain  fu:tB  which  the  evidence  toided  to 
prore  it  Invaded  province  of  jury. 

6.  Hasteb  and  sebvaiit  «=»291<9)  —  His- 

UADXNQ  XNBTSDCnON  OH  BKS  IFBA  LOQUI- 
TUB. 

In  an  employes  action  for  injuriea,  a  re- 
qneated  Instruction  that  no  ne^sence  is  to  be 
presomed  becanse  of  the  happenii^  of  the  ac- 
cident held  properly  refased  as  misleading,  in 
that  jury  mi^ht  have  misunderstood  the  term 
"acddent"  to  refer  to  the  accident  with  all  at- 
tendant drcumstancM  deaciibed  by  the  wit- 
nesses. 

T.  Tbxai.  «=»255Q)— Nbcbbsitt  or  requist 
rD&  nvBrauonoifs. 
Jf  it  waa  the  costeatioo  of  employer,  being 
■oed  for  injaries  to  eaplcj6  from  broken  rang 
in  ladder,  that  question  of  whether  broken 
rung  rendered  ladder  unsafe,  was  for  jury, 
such  idea  should  have  been  embodied  In  a 
proper  reqoest. 

8.  Hasteb  and  snvAnr  4s>270(12>— Aoiaa- 

aiBXLITT  or  BVIDBHCn  in  AOTXOir  VOB  ZHJO- 


In  action  for  injuries  to  an  emi^oyfi  from 
a  loose  rang  in  a  ladder,  evidence  of  the  hoist* 
ing  of  heavy  timbers  which  sometimes  swnng 
against  ladder  and  loosened  rungs  was  admissi- 
ble to  show  the  cause  of  the  defect  and  neces- 
sity of  frequent  inspection  by  employer. 

9.  Nbw  tbiai,  ^»68  —  Verdict  palpablt 

AOAIffBT  WBIOHT  Ot  KVIDfNCK. 

Trial  judge  shonld  set  sside  verdict  for  in- 
suffidency  of  evidence  whenever  in  his  Judg- 
ment the  verdict  is  dearly  and  palpably  a^nst 
the  weight  of  the  evidence,  but  generally  ought 
not,  in  view  of  Comp.  Laws  1907,  {  3478 
<Comp.  Laws  1917,  t  7208),  disturb  verdict  if 
in  bis  opinion  there  Is  substantial  evidence  to 
support  it,  since  to  SO  do  woald  be  to  invade 
province  of  Jary.i 

10.  Apfux  abd  ebbob  ^887(2)— iRktzbw  or 
quEsnoMS  or  rAOr. 

By  constitutional  provision,  appesls  do  not 
lie  on  questions  of  fact  in  law  casesi* 

IL  Appeal  and  ebbob  €s9979(l)— Review  or 

DIBCBBnOH  HI  BUUirG  ON  XOTION  rOB  NEW 
TBIAI. 

The  granting  or  denial  of  a  motion  for  new 
trial  founded  on  the  insuffidency  of  the  evi- 
dence to  Jastif;  the  verdict,  where  the  evidence 
is  conSicting,  rests  in  the  sound  legal  discre- 
tion of  the  trial  judge,  and  his  decision  will  not 


1  Kelson  v.  Rapid  Transit  Co.,  10  Utah,  IH,  31 
Pac.  268 ;  Parr  v.  Grlffltta,  »  Uta&.  4U,  35  Pao.  606. 

■WUttaker  v.  Ferguson,  16  Utah.  MO.  El  Pao.  980; 
Harrli  v.  Laundry  Co.,  89  Utah.  436,  117  Pac.  700, 
Aon.  Cas.  in3B.  «;  Hill  v.  B.  P.  Co.,  21  Utah,  94, 
€»  Pao.  814;  Hoggan- v,  Gaboon.  31  UUb,  172,  87 
Pac.  164:  Ne)|oa  t.  B.  P.  Co.,  16  Utah.  825.  4ft  Pac. 
644:  Andetaon  v.  Mining  Co.,  Ifi  Utah,  82.  4B  Pac 
126:  Connor  v.  Raddon.  U  ITtah.  418.  n  Pao.  764. 
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be  distarbed  on  appeal  mileaB  than  Is  a  dear 
abase  ot  discreti<ULS 

12.  ArVZAL  AND  EBBOB  «S»l005(3)— REVIEW 
or  BUUNQ  ON  MOTION  POB  NEW  TRXAIb 

Appellate  court  wHl  examine  evidence  to 
ascertain  whether  there  is  a  sabstantial  con- 
flict or  whether  there  is  substantial  evidence 
to  support  verdict,  and  if  there  is  a  substan- 
tial confiict  will  hold  that  lower  court  did  not 
abuse  its  discretion  in  refusing  new  trial,  but 
if  evidence  is  incredible  or  inherently  improb- 
able or  inconsistent  with  natural  laws  as  to 
impel  conclusion  that  verdict  is  result  of  mis- 
take, prejudice,  or  passion,  court  will  hold  low- 
er court  in  error  notwithstanding  some  conflict 
in  the  evidence.* 

13.  Mastxb  and  sebvant  «=»286(25)— Notice 

OP  DEFECT   in  UDDBB  AS  JTTRT  QtTBSTION. 

In  action  for  injuries  to  employ^  from  a 
loose  rung  in  a  ladder,  where  defense  was  that 
employ^  had  slipped  off  a  secure  rung  and  that 
employer  had  no  notice  of  the  defect,  held,  un- 
der the  evidence,  that  the  case  was  for  the  jury. 

14.  New  tbial  ^soGS  —  iNBumoiEiftn'  or 

Evidence. 

In  action  for  injuries  to  employ^  from  loose 
rung  tn  ladder  where  defense  was  that  employ^ 
had  slipped  off  a  secure  rung  and  that  employ- 
er liad  no  notice  of  defective  rung,  court  did  not 
abase  its  discretion  in  overraling  motion  for 
new  trial  becaose  of  insuffidency  of  evidence, 
where  evidence  was  conflicting  and  subject  to 
different  inferences  and  presented  a  case  of 
the  credibility  of  witnesses. 

Appeal  from  District  Court;  Salt  Lake 
Oonnty;  B,  B.  Pwter,  Jodge. 

Action  by  Dan  Vallotla  against  tlie  Utali- 
Apex  Mining  Conipany.  Judgment  for  plain- 
tiff, and  defendant  appeals.  AflSrmed. 

King,  Straup,  Nibley  ft  Leatherwood,  ot 
Salt  liBke  City,  for  appellant 

Olson  ft  Lewis,  of  Salt  Lake  City,  for 
respondent 

PRATT,  District  Judge.  Plaintiff  brought 
this  action  to  recover  doroages  for  personal 
injuries  sustained  by  him  on  October  10, 
1916,  while  working  ae  a  miner  for  the  de- 
fendant In  Its  mine  at  Bingham  Canyon,  Salt 
Lake  county,  Utab. 

Among  other  facts,  plaintilPs  complaint  in 
substance  alleges  tiiat  on  October  10,  1016, 


■  White  T.  Union  Pac.  Ry.  Co.,  8  Utah,  66,  39  Pac. 
lOSO;  Nelson  v.  Rapid  Transit  Co.,  10  Utah,  IM.  37 
Pac.  268;  Anderson  t.  Railway  Co..  35  Utah,  609. 
101  Pao.  gn ;  Laadno  v.  Smith  at  al.,  86  Utah,  46X. 
105  Pao.  914. 

*  Railroad  Co.  v.  Board  ot  Education.  SI  Utah,  310, 
»  Pac.  666,  11  L.  R.  A.  (N.  8.)  646;  State  v.  Brown. 
U  Utah,  46,  102  Pac  641.  24  L.  R.  A.  (N.  S.)  646; 
Cobh  V.  Hartenntels,  4T  Ut^.  174.  168  Pac  424;  Rus- 
sell V.  Watkins.  49  Utah,  698.  164  Pao.  897;  Newton 
V.  Railroad  Co.,  43  UUh,  229,  134  Pac  671;  Chria- 
tiansoB  T.  Railroad,  3S  Utah,  146,  89  Pac.  680,  20  L. 
R.  A.  (N.  S.)  255,  18  Ann.  Cas.  1159;  I'remeiiing  v. 
Southern  Fse.  Oo.  (Utah)  170  Pac  S4;  Jensen  v. 
Railroad  Oo,.  44  Utah,  100,  UB  Pac  USB. 
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tbe  defendant  bad  pcoTlded  as  a  means  ct 
ingress  and  egress  to  and  from  the  working 
place  of  the  plaintiff  In  said  mine  a  certain 
manway  consisting  of  wooden  ladders  ex- 
tending TerticaUy  between  two  levels  In  said 
mine  (the  1.300  and  1^00  foot  levels)  of  a 
height  of  about  100  feet;  that  prior  to  and 
at  the  time  of  the  Injury  to  plaintiff  the  de- 
fendant negligently  and  carelessly  caused 
and  permitted  one  of  the  steps  or  rungs  on 
said  ladderway  to  be  broken  or  loosened  so 
as  to  afford  no  support  for  plaintiff's  feet  at 
that  point;  and  that  by  reason  of  the  said 
carelessDess  and  negligence  of  the  defendant 
the  plaintiff,  while  descending  said  ladder- 
way,  on  or  about  the  10th  day  of  October, 
1816,  fell  down  the  shaft  or  manway  In 
which  the  ladderway  was  constructed  a 
distance  of  about  85  feet,  and  was  there- 
by greatly  and  permanently  Injured,  etc. 
Defendant's  answer  denies  these  allegations 
of  the  complaint,  and  alleges  contributory 
n^ilgence  and  assumption  of  risk  on  the 
part  of  the  plaintiff. 

The  case  was  tried  to  a  Jury  and  resulted 
In  a  verdict  and  Judgm^t  for  the  plaintiff 
upon  conflicting  evidence.  At  the  close  of 
plaintiffs  case,  defendant  moved  for  a  non- 
suit, which  motion  was  overruled*  by  the 
court  After  verdict  and  Judgment  for  the 
plaintiff,  defendant  moved  for  a  new  trial, 
whidi  motl(Hi  was  also  overruled  by  the 
court,  and  thereafter  in  due  time  defendant 
appealed. 

The  record  dlsdoses  the  following  facts: 
Three  shifts  were  employed  in  defendant's 
mine,  each  consisting  of  drillmen,  tlmbermen, 
and  muckers,  and  each  shift  being  In  charge 
of  a  shift  boss.  The  first  shift  went  to  work 
at  8  o'clock  In  the  morning,  was  relieved  at  4 
o'dock  In  the  afternoon  by  the  second  shift, 
and  the  second  shift  was  relieved  by  the 
third  at  midnight,  which  last  shift  work- 
ed until  8  o'dodc  In  the  morning.  Tbe 
change  of  Bhifts  was  effected  in  about  one- 
half  hoar,  so  that  the  second  shift,  on 
which  plaintiff  woAed  at  the  time  of  his 
injury*  wait  to  work  at  about  4  o'dodc  in  the 
aftemo<m  and  quit  wo  A  at  11:45  at  night, 
and  the  third  shift  began  work  ^nt  12:16 
a<  m.  On  October  10^  1916^  and  for  aeveral 
months  prior  thereto,  the  three  shifts,  in 
turns,  had  been  wwrklng  In  tbe  mine  on  the 
1,200-foot  lerd,-  whldi  level  was  raadied 
from  the  next  lower  levd,  known  as  the 
1,300-foot  level,  by  means  of  the  ladder  in 
question.  This  ladder  consisted  of  two  by 
four  Indi  uprights,  oo  wUcb  were  nailed 
two  by  four  crossplec^i,  or  rungs,  a  foot 
apar^  the  extremities  of  which  rested  In 
grooves  In  the  i^Mrlgfat  sides  and  face  of  the 
ladder  cut  to  a  leptb  of  IM  inches  and  of 
suffldent  width  to  receive  tiie  rungs,  l^re 
was  some  conflict  in  the  evidence  as  to  the 
size  of  the  nails  used  to  fasten  the  ends  of 
the  rungs  into  the  groovesL  Tbe  ladder  was 


erected  In  sections,  end  to  end,  and  stood 
vertically  between  the  two  levels  to  a  height 
of  about  100  feet.  In  a  shaft  4  feet  eight  Inch- 
es square.  In  going  to  and  returning  from 
their  place  to  work  on  tbe  1,200-foot  level, 
the  men  were  required  to  climb  up  and  down 
this  ladder,  each  carrying  a  Ught  Heavy 
timbers  and  drills  were  hoisted  up  through 
the  same  shaft,  and  It  was  shown  that  ttid 
timbers  sometimes  swung  against  the  ladder 
and  loosened  the  rungs,  necessitating  repairs. 
Timbers  bad  been  so  hoisted  some  time  dur- 
ing the  afternoon  of  October  lOm  while 
plaintiff's  shift  was  working  on  the  1,200-foot 
level.  It  was  shown  that  the  shift  boss  ordi- 
narily followed  his  men  In  ascending  the  lad- 
der when  they  went  to  work  and  preceded 
them  in  descending  It  when  they  quit  their 
work,  and  that  at  lunch  time  It  was  his  cus- 
tom to  descend  the  ladder  to  the  l,SOO-foot 
level  and,  after  lunch,  return  to  the  place 
where  his  men  were  working.  It  was  the 
shift  boss'  duty,  and  his  practice,  to  order  a 
tlmberman  to  make  Immediate  repairs  If  he 
found  anything  wrong  with  the  ladder.  It 
was  shown  that  the  shift  boss  of  the  shift 
to  which  idaintlff  belonged  descended  the 
ladder  a  few  minutes  before  the  accident. 
There  was  a  conflict  of  evldoice  as  to  the 
condition  of  the  ladder  and,  if  defective,  as 
alleged  in  the  complaint,  as  to  bow  limg  such 
defect  had  existed,  as  bearing  upon  the  ques- 
tion of  whether  or  not  the  defendant  had 
constructive  notice  of  It. 

Plaintiff  testified  that  as  he  dhnbed  tbe 
ladder  on  the  afternoon  of  the  accident  be 
did  not  notice  any  loose  rungs,  but  Chat  on 
leaving  his  work  that  night  and  cUmblns 
down  the  ladder  he  steRied  on  a  loose  rung 
about  13  feet  from  the  tab,  felt  It  give  way, 
and  be  fell  to  the  bottom,  receiving  certain 
Injuries  which  he  described. 

The  plaintiff  having  introduced  his  evi- 
dence tending  to  prove  his  cause  of  action 
as  alleged  (unless  It  was  not  shown  that  de- 
fendant had  notice,  (AHi&e  actual  or  construe- 
tlve,  of  the  defective  condition  of  the  laddw 
which  caused  plaintiff  to  fall),  ttie  defendant 
moved  for'npnsult  and  contmded  In  the  lov- 
er court,  and  c<m tends  here,  that  It  was  not 
shown  ttiat  defendant  had  notice,  actual  or 
constructive,  of  the  defectiTe  omdition  of  the 
ladder.  Tba  court  orermled  the  motion,  and 
this  roUng  of  the  court  it  assigned  aa  emr 
by  the  appellant. 

[1-4]  Oounsel  for  appellant  contend  that 
the  <m]y  evidence  having  any  tendency  to 
prove  either  actual  or  constructive  knowledge 
on  the  part  of  the  defendant  of  any  defect 
in  the  ladder  was  given  by  Ni^  Katrlnas, 
a  fellow  workman  of  the  plaintiff,  who  testi- 
fied that  he  (Katrlnas)  had  observed  loose 
rungs  in  the  ladder  for  -three  or  four  days 
prior  to  the  acddoit  and  also  on  the  day  oif 
the  accident.  But,  say  counsel,  this  witness 
was  B^-impeached  by  the  typewritten  stat*- 


Digitized  by 


Google 


rtab)  VALIOHS  UTAB- 

(ISI 

ment  whldi  be  admitted  baTing  signed  and 
whtc3i  lie  made  to  tb»  defmdant  company  In 
March,  1917,  ctmcemlng  the  accident,  in 
which  the  wltnesa  said  tbat  the  ladder  was 
"In  good  condifitm  and  no  rungs  were  brok- 
m.**  This  statement  was  Introduced  as  Ex- 
hibit 1  on  cross-examination  of  fbe  witness. 
He  testified  tbat  be  did  not  know  at  the 
tirae  of  signing  it  tbat  It  contained  sudk  a 
statement  of  fact ;  that  that  part  of  ttie  ez- 
hlblt  wherein  It  is  stated  tliat  the  ladder  was 
"in  good  condition  and  no  nings  were  brok- 
en" had  not  been  read  to  him;  and  that  he 
could  not  read.  "It  was  antrue,"  said  the 
witness.  This  testimony  on  motion  for  non- 
suit must  be  assumed  to  be  true.  Exhibit 
1  was  not  competent  proof  of  the  facts  stat- 
ed in  it  and  was  not  and  conld  not  be  used 
as  such.  It  was  competent  and  material 
for  the  purpose  of  Impeachment  only.  It 
raised,  therefore,  merely  a  question  of  the 
credibility  of  the  witness,  a  question  for  the 
jury  to  decide  and  not  for  the  court  Aa  the 
evidence  on  behalf  of  the  plalntifC  tended  to 
prove  the  cause  of  action  alleged  by  blm,  and 
on  motion  for  nonsuit  the  trial  court  must 
give  to  the  plaintiff  the  benefit  of  every  fair 
and  reasonable  Inference  that  might  properly 
be  drawn  from  the  evidence  by  the  Jury,  the 
court  did  not  err  In  overruling  the  motion  for 
nonsuit. 

Appellant  complains  of  certain  parts  of  the 
court's  charge  to  the  Jury,  to  none  of  which 
did  appellant  reserve  an  exceptl<m  except  to 
paragraph  7  of  the  t^rge,  wUdi  raada  «■ 
f<^owB: 

"If  you  find  by  a  preponderance  of  the  evi- 
dence that  the  defendant  neglected  to  exercise 
reasonable  care  and  diligence  to  maintain  said 
ladder  way  described  is  plaintiff's  complaint, 
In  a  reasonably  safe  condition,  and  that,  by 
reason  of  said  negligence  on  the  part  of  the 
defendant,  one  of  the  rongs  of  said  ladder,  at 
or  about  a  point  13  feet  from  the  top  thereof, 
became  so  looae  and  insecure  tbat  it  gave  way 
under  the  weight  of  th«  plaintiff,  as  he  step* 
ped  on  it,  while  proceeding  to  descend  the  lad- 
der, on  or  about  October  10,  1016,  thereby 
causing  the  plaintitt  to  fall  down  the  manway, 
and  sustain  injuries  as  alleged  in  the  complaint, 
your  verdict  should  be  for  the  plaintiff,  unless 
yon  find,  by  a  preponderance  of  the  evidence, 
ttiat  the  plaintiff  was  himself  guilty  of  negli- 
gence which  proximately  contributed  to  the  in- 
jury, or  unless  you  find  that  the  plaintiff  as- 
sumed the  risk  arising  from  such  negligence 
of  the  defendant,  as  in  these  instructions  ex- 
plained." 

Read  and  cooBldered  In  ccmnectlon  wlQi 
tbB  entire  cba^,-  we  flsll  te  And  ^ejudiail 
tmta  In  this  InstrnctloQ.  But  it  Is  cwtend- 
ed  by  counsel  tbat  this  InstmctliHi  and 
ottms  given  were  contrary  to  defendant's 
leonests  Nos.  2  and  0,  whlcb  the  court  n- 
fused  to  give,  niose  requests,  refusal  to 
give  whldi  la  asaigned  as  vrrm,  read  u  fol- 
lows: 


•APEX  MIMINO  00.  805 
P.> 

No.  2.  'Ton  are  Instructed  that  the  plaintiff 
hae  not  made  out  a  case  by  merely  showing 
Uiat  the  step  or  round  of  the  ladder  was  loose 
or  broken.  He  is  required  to  further  show 
by  a  greater  weight  of  the  evidence  that  the 
defendant  or  its  agents  and  officers  whose  duty 
it  was  to  examine  and  repair  the  ladder,  knew, 
or  in  the  exercise  of  ordinary  care  could  have 
known  [of  such  condition],  for  a  sufficient 
length  of  time  prior  to  the  accident,  to  have 
repaired  the  defect  and  have  avoided  the  in- 
jury." 

No.  6.  "You  are  further  Instructed  that  no 
negligence  fs  to  be  presumed  or  inferred  against 
the  defendant  because  of  the  happening  of  the 
accident,  nor  because  the  plaintiff  fell  from 
the  ladder,  nor  are  you  to  presume  or  infer 
any  negligence  on  the  part  of  the  defendant 
merely  because  a  round  was  loose  or  broken, 
or  because  it  gave  way  as  the  plaintiff  stuped 
upon  it,  If  you  should  bellere  that  there  was 
any  round  loose  or  broken,  or  that  It  gave 
way.** 

Request  Na  2  la,  however,  tn  substance 
amtalned  tn  the  oourf  s  InstmcUon  No.  18, 
wher^  ttie  court  charged  fbe  jury  aa  fol- 
Iowa: 

"If  yon  find  from  the  evidence  that  the  de- 
fendant knew,  or  by  the  exerdse  of  reasonable 
care  ought  to  liave  known,  that  tlie  rung  of  the 
ladder  in  question  was  loose  and  fnseeoTe,  If 
you  IwUere  that  it  was  loose  and  insecure,  and 
if  sufficient  time  had  elapsed  after  such  knowl- 
edge, or  after  defendant,  by  the  exerdse  of  rea- 
Bonable  care,  ought  to  have  had  such  knowl-. 
edge,  in  wliich  to  make  necessary  repairs,  and 
if  thien  the  defendant  did  not  repair  the  ladder 
and  make  It  secure,  and  the-plaintiff  was  Injur- 
ed by  reason  of  such  failure,  then  the  defotd- 
ant  was  gutl^  of  ^e^genee." 

[6,  •]  Request  Na  0  was  properly  rinsed 
by  the  court  It  is  <^>en  to  the  objection 
tliat  It  singles  out  of  a  mass  of  fftcts  and  cir- 
cumstances, whlcb  the  evidence  tended  to 
prove  and  which  thg  jury  liad  a  right  to  con- 
sider, certain  facts,  minimizes  their  force  and 
effect,  and  invades  the  province  of  the  Jury 
as  to  the  Inferences  to  be  drawn  therefrom 
In  ccsinectlon  with  all  of  the  facte  and  cir- 
cumstances as  shown  by  the  evidence.  The 
request  as  framed  was  likely  to  mislead  the 
Jury,  aa  the  term  "the  aoddnt"  a^iearlng  In 
the  request  migbt  hare  been  underwood  br 
the  jury  to  mean  tlie  aoddent  with  all  tbe 
drcnmatances-attouUng  U,  an  described  by 
witnesses;  for  the  tenn  **sx!cidMit"  la  com* 
moldy  used  in  that  sense. 

[7]  But  It  Is  urged  by  counsel  that  *'it  was 
not  for  ttke  court  but  for  the  joiy  to  say 
whethw  a  loose  or  bn^m  rung  In  the  ladder 
rendered  it  unsafe  cr  dangerous."  If  sodi 
was  counsel's  contoition  and  the  purpose  of 
request  Now  6,  Qiat  idea  should  have  been  em- 
bodied In  a  {mver  request  Mo  snd»  re- 
quest Is  contained  In  Hie  record.  It  Is  quite 
evident  frmn  tbe  record,  particularly  from 
defendant's  requests,  that  the  part  of  request 
Na  6  reading  as  follows:  *Via  are  yoo  ts 
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presume  or  Infer  any  negligence  on  the  part 
of  tbe  defendant  merely  because  a  round  was 
loose  or  broken" — was  submitted  on  the  the- 
ory of  counsel  that  there  could  be  no  re- 
covery by  the  plaintiff  for  an  injury  caused 
thereby  unless  defendant  bad  knowledge  of 
the  defect  or  with  ordinary  care  and  dili- 
gence could  have  known  of  It  in  time  to  re- 
pair tbe  ladder  and  prevent  the  injury. 

However  that  may  be,  reasonable  minds 
conid  not  well  differ  as  to  the  conclusion  that 
the  loose  and  insecure  rung  in  the  ladder,  if 
proven,  rendered  It  unsafe  and  dangerous,  In 
Tlew  of  the  undisputed  evidence  as  to  the 
use  to  which  the  ladder  was  put,  the  numbw 
of  employ^  using  it^  its  vertical  length  of 
100  feet  in  a  dark  Bb&%  the  necesirity  of  car- 
rying a  light  wliila  ascending  or  descending 
the  ladder,  the  serious  injury,  perhaps  death, 
that  might  result  from  a  fall  from  it,  and 
the  fact,  which  the  Jury  must  liave  fonnd, 
that  while  the  plaintiff  was  descending  the 
ladder  he  stepped  upon  a  loose  and  Insecure 
rang,  which  gave  way,  and  caused  him  to 
fall  to  the  bottom  of  the  shaft,  without  fault 
<at  bis  part.  The  entire  absence  of  a  rung, 
since  the  rungs  were  only  a  foot  apart,  would 
have  been  less  of  a  menace,  snare,  or  delu- 
sion, as  a  workman  would  not  be  Ukely  to  in- 
trust hlB  weight  to  space  while  descending 
the  ladder. 

Appellant  complains  of  the  refusal  of  the 
trial  court  to  give  defendant's  request  No.  11, 
which  reads  as  follows: 

"Yoti  are  instructed  that  the  defendant,  as 
the  employer  of  the  plaintiff,  was  not  required 
to  furnish  him  an  absolutely  s&fe  place  to 
work,  Dor  was  tbe  defendant  an  insurer  of  the 
plaintiff  against  acddent  and  injury.  The  de- 
fendant can  only  be  obargeable  with  negligence, 
and  can  be  held  liable  only  in  the  event  that  you 
find  that  the  defendant  was  guilty  of  neeli- 
sence  in  the  particulars  alleged  in  tbe  com- 
plaint" 

Having  charged  the  Jury  as  the  court  did 
respecting  the  relative  duties  of  the  master 
and  the  servant,  the  risks  assumed  by  the 
latter,  and  under  what  circumstances,  and 
what  circumstances  only,  the  plaintiff  could 
recover,  it  was  not  prejudicial  error  for  the 
conrt  to  refuse  to  give  this  request  In  our 
opinion  the  issues  of  fact  and  the  respective 
theories  of  counsel  for  the  parties  were  fully 
and  fairly  covered  by  the  court's  chaise  in 
its  entirety,  and  the  trial  court  did  not  err 
in  the  particulars  assigned  by  appellant. 

The  next  assignment  of  error  upon  which 
appellant  relies  relates  to  the  admission  of 
certain  testimony.  During  the  progress  of 
the  trial  tbe  plaintiff  was  permitted  to  show 
that  It  was  the  daily  practice  of  the  defend- 
ant company  to  hoist  heavy  timbers  up  the 
manway  in  question,  and  that  sometimes  said 
timbers  swnng  against  the  rungs  of  the  lad- 
der and  loosened  them.  Defmdant  objected 
to  this  testimony  on  the  ground  that  it  was 


immaterial  and  not  within  the  issues,  which 
objection  was  overruled  and  an  exceptlcn 
takea  Later,  on  direct  examination,  the 
same  witness  testified,  without  objection, 
that  during  the  shift  on  which  plaintiff  was 
working  on  the  day  of  bis  injury  timbers 
were  hoisted  In  the  manway.  There  was 
other  testimony  traidtng  to  show  the  same 
facts. 

[8]  In  our  <^lnion  the  testimony  to  which 
objecti<m  was  made,  especially  in  view  of 
the  fact  tliat  it  was  shown  that  timbers  were 
liolsted  in  the  manway  dnrlim  the  shift  on 
which  plaintiff  had  beeu  working  when  he 
was  injured,  was  admlasible  aa  tending  to 
show  the  cause  of  the  loose  rung  and  also 
the  necessity  of  frequent  inspection  of  the 
ladder  bj  the  defendant  Tbe  Jnry  was  in- 
structed by  the  court  that  plaintiff's  recov- 
ery, if  any,  must  be  based  ixpoa  the  negU- 
g^ce  charged  in  iflalntiff's  complaint  and  no 
other;  so  that  In  ^ect  this  testimony  was 
properly  limited  to  tbe  poiposes  for  which 
It  could  be  omsidered. 

Lastly,  oounsel  for  appellant  contoid  that 
tbe  lower  conrt  erred  in  oveirnlii^  defend- 
ants motion  for  new  trial*  In  the  langoage 
of  coona^.  it  is  aflSrmed  that  th6  trial  court 
"ought  to  bave  granted  a  new  trial  because 
the  verdict  was  manifestly  against  the  dear 
weight  of  the  evidence,  and  that  this  is  so 
palpable  as  to  indicate  tbat  the  Jnry  either 
misconceived  or  mistook  the  charge  or  the 
evidence,  or  abused  their  trust,  and  that  the 
learned  court  below  for  this  reason  abased 
its  discretion  in  not  setting  aside  the  verdict 
and  in  not  granting  a  new  trial." 

It  will  be  perceived  that  counsel  for  appel- 
lant do  not  contend  that  there  was  no  evi- 
dence to  support  the  verdict,  but  that  the 
verdict  is  bo  palpably  against  tbe  clear 
weight  of  the  evidence  as  to  indicate  that 
the  trial  court  abused  its  discretion  in  re- 
fusing to  grant  a  new  triaL  In  other  words, 
we  are  asked  to  review  the  wei^t  of  the  evi- 
dence. 

[9]  It  is  undoubtedly  trne,  as  counsel  for 
appellant  contend,  that  tbe  trial  Judge  may 
and  should  set  aside  a  verdict  for  insuffi- 
ciency of  the  evidence  and  grant  a  new  trial, 
whenever  In  his  Judgment  the  verdict  Is 
clearly  and  palpably  against  tbe  w^ght  of 
the  evidence.  Not  to  do  so  would  be  an 
abuse  of  his  discretion.  Ann.  Cos.  1912D, 
1226,  note;  Gate  City  Nat.  Bank.  v.  Boyer, 
161  Mo.  App.  143,  142  S.  W.  487;  Nehson  t. 
Rapid  Transit  Co.,  10  Utah,  196,  37  Pac  268 ; 
Farr  v.  Griffith,  9  Utah,  416,  35  Pac.  506. 

But  the  trial  judge  ought  not  as  6.  general 
rule  to  disturb  the  verdict  if  in  bis  €fp\nloa 
there  Is  substantial  evidence  to  support  It. 
To  set  aside  the  verdict  in  such  case  would 
be  to  invade  the  province  of  the  Jury,  In 
whom  Is  vested  the  power  to  decide  all  ques- 
tions of  fact  and  to  whom  all  evidence  there- 
on Is  to  be  addressed.   Comp.  Laws  Utah, 
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1907,  I  3478;  Comp.  Laws  Utah.  1917.  i  7208. 
See  20  R.  a  L.  277,  wbere  the  rale  Is  stated 
as  follows: 

"Ab  the  jary  is  the  ezclnsire  Jadge  of  the 
evidence,  it  must  io  reason  be  the  exdauTe 
iadse  of  what  constitutes  the  preponderance  of 
the  evidence,  end,  when  that  judgment  is  reach- 
ed upon  evidence  snfficieiit  to  stvport  a  verdict, 
it  shonld  not  be  disturbed  bj  the  eoart** 

Mr.  Justice  Brewer,  In  Hallway  Go. 

Knntcel,  17  Kaa  14S,  said: 

"We  do  not  mean  that  he  [the  trial  Judge]  la 
to  substitute  his  own  Judgment  in  all  cases 
(or  the  jadgmoit  of  the  Jury,  for  it  Is  their 
province  to  settle  qoestiona  of  fact;  and  when 
tiw  evidence  is  nearly  balanced,  or  la  such 
that  different  minds  would  naturally  and  fairly 
come  to  different  conclusions  thereon,  he  has 
no  right  to  disturb  the  findings  of  the  jury,  al- 
though his  own  Judgment  might  incline  him 
the  other  way.  In  other  words,  the  finding 
of  the  jury  is  to  be  npheld  by  him  as  against 
any  mere  doubts  of  Its  correctness.  But  when 
liis  Judgment  tells  him  that  it  Is  wrong,  that 
whether  from  mistake  or  prejudice,  or  other 
cause,  the  Jury  have  erred,  and  found  against 
the  fair  preponderance  of  the  evidence,  then 
no  duty  is  more  Imperative  than  that  of  set- 
ting aside  the  verdict,  and  remanding  the 
question  to  another  Jury." 

See,  also,  20  B.  C.  I/.  274,  notes  D.  10, 
and  11. 

The  proper  exercise  of  the  trial  court's 
power  to  set  aside  a  verdict  and  grant  a  new 
trial  hha  never  been  regarded  as  an  Invasion 
of  the  Jury's  function  to  decide  the  facts.  If 
a  new  trial  be  granted,  the  trial  court  does 
not  thereby  decide  a  question  of  fact  except 
only  as  it  may  be  Incidentally  involved  in 
its  ruling  as  a  matter  of  law  that  tbere  Is  a 
legal  Insuffldaicy  of  the  evidence  to  Justify 
the  verdict  raidered.  In  sudi  case  the  ques- 
tions of  fitct  are  submitted  to  another  Jury 
for  decision  under  proper  InstrDCtians  as  to 
the  law  of  the  case. 

While  the  trial  court  may,  as  we  have  seen, 
review  the  evidence,  consider  Its  weight  and 
the  credibility  of  witnesses,  and  grant  a 
new  trial.  If  satisfied  that  there  Is  a  marked 
and  clear  preponderance  of  the  evidence 
against  the  verdict,  it  is  quite  generally  held 
that  an  appellate 'court  has  no  sndi  discre- 
tion. 

[1 1]  One  of  the  obvious  reasons  therefor  Is 
that  the  appellate  court,  limited  to  the  ex- 
amination of  the  record  merely,  has  not  the 
advantage  that  the  trial  Judge  has  to  Judge 
such  matters,  harlng,  as  he  does,  the  wit- 
nesses before  him  and  being  given  the  oppor- 
tunity to  see  the  witnesses,  hear  their  testl< 
mony,  and  observe  thedr  demeanor  while  tes- 
tifying. This  Is  applicable  alike  to  equity 
cases  as  well  as  law  cases.  Wilcox  v.  Rhode 
Island  Co.,  29  R.  I.  292,  70  Atl.  913;  Nelson 
V,  Rapid  Transit  Co..  10  Utah,  193.  37  Pac 
268;  McComlck  v.  Mangum  et  al.,  20  Utah, 
17.  57  Pac.  428 :  Endresa  v.  Shove,  110  Wis. 
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141,  85  N.  W.  651.  To  which  we  may  add 
that,  by  constitutional  provision  of  this  state, 
appeals  do  not  lie  on  questions  of  fact  In 
law  cases.  Whlttaker  v.  Ferguson,  16  Utah, 
240,  51  Pac.  980 ;  Harris  v.  Laundry  Co.,  39 
Utah,  430,  117  Pac.  700,  Ann.  Gas.  1913E,  96 ; 
Hill  V.  S.  P.  Go.,  23  Utah,  94,  63  Pac.  814; 
Hoggan  T.  Gaboon,  31  Utah,  172,  87  Pac.  164; 
Nelson  t.  S.  P.  Co.,  16  Utah,  325,  49  Pac.  644; 
Anderson  v.  Mining  Co.,  16  Utah,  22,  49  Pac. 
126;  Connor  v.  Raddon,  16  Utah,  418,  52  Pac. 
764. 

But  as  the  right  or  power  to  review  and 
decide  controverted  questions  of  fact  on  ap< 
peal  in  law  cases  did  not  exist  prior  to  state* 
hood  and  did  exist,  as  now  by  ccmstitutlonal 
provision,  in  equity  cases,  the  constitutional 
restriction  of  appeals  In  law  cases  to  the  re- 
view of  questions  of  law  alone  was  probably 
intended  to  preserve  this  distinction  without 
material  change. 

[11]  The  granting  or  denial  of  a  motion 
for  new  trial  founded  on  the  Insufficiency  of 
the  evidence  to  Justify  the  verdict,  where  the 
evidence  la  conflicting,  rests  in  the  sound 
legal  discretion  of  the  trial  Judge,  and  the 
question  directly  Involved  on  appeal  Is  wheth- 
er or  not  that  discretion  has  been  Improp- 
erly exercised  or  abnsed.  As  said  In  the  case 
of  Harrison  v.  Sutter  St  R.  Co.,  116  GiL  161. 
47  Pac.  1020: 

"That  the  granting  of  a  new  trial  is  a  thing 
rcBting  so  largely  in  the  diacredon  of  the  trial 
court  that  its  action  in  that  regard  will  not  be 
disturbed  except  upon  the  disclosure  of  a  man- 
ifest and  unmistakable  abuse  baa  become  ax- 
iomatic and  requires  no  citation  of  antborlty 
in  its  support** 

And  in  White  t.  Union  Padflc  Railway  Co., 
8  ntab,  06^  29  Pac.  1030: 

"The  rule  is,  when  a  motion  la  made  for  a 
new  trial  becauae  of  the  insoffidency  of  the 

evidence  and  the  testimony  is  confiicting,  the 
granting  or  refusing  a  new  trial  is  largely  in 
the  discretion  of  the  trial  court,  and  its  act 
will  not  be  overruled  unless  there  Is  a  dear 

abuse  of  discretion." 

See,  also,  Ndson  v.  Rapid  Transit  Co.,  su- 
pra ;  Anderson  v.  Railway  Co.,  35  Utah,  609, 
101  Pac.  679;  Landno  v.  Smith  et  aL,  S6 
Utah,  462,  105  Pac.  914. 

[12]  This  court  has  repeatedly  held  that 
the  discretion  of  the  trial  court  exercised  in 
granting  or  refusing  to  grant  a  motion  for 
new  trial,  l>ased  on  the  insuffldency  of  the 
evidence  to  Justify  the  verdict  cannot  Iw  in- 
terfered with  when,  upon  examination  of  the 
evidence  as  disclosed  by  the  record,  it  Is  ap- 
parent that  there  Is  a  substantial  conflict 
of  evidence  as  to  material  Issues  of  fact  In 
the  case  rdatlve  to  which  the  Insuffldency 
Is  alleged.  In  such  a  case  this  court  must 
hold  as  a  matter  of  law  that  no  abuse  of 
discretion  is  shown.  (Cases  supra.)  We 
must  of  necessity,  however.  In  every  such 
case  examine  the  record  of  the  evidence  for 
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Hie  purpose  of  determining  whetber  or  not 
there  Is  a  substantial  conflict  or  whether  or 
not,  as  In  the  Instant  case,  there  Is  substan- 
tial evidence  to  support  tbe  verdict 

As  said  in  Railroad  Co.  v.  Board  of  Edn- 
catioD,  82  rtah,  at  page  310,  90  Pa&  at  page 
066,  U  L.  B.  A.  (N.  SO  64S: 

"If  tb^ere  is  no  substantial  evidence  In  sup- 
port of  any  one  or  more  of  the  material  ele- 
ments upon  which  tbe  verdict  and  jadgment 
rests,  then  it  becomes  merely  a  question  of  law 
for  thia  court  to  determine,  and  we  cannot 
shirk  the  responsibility  of  looking  into  the  evi- 
dence to  ascertain  whether  there  is  any  snb- 
stantial  evidence  in  support  of  all  tbe  essen- 
tial facte  necessary  to  support  the  Judgment 
by  simply  assuming  that  all  questions  of  fact 
are  for  Uie  Jury  and  the  trial  court  to  pass  up- 
on." 

See,  also,  State  t.  Brown,  36  Utah.  46, 102 
Pa&  641,  24  li.  B.  A.  (N.  -S.)  545 ;  Cobb  v. 
Hartenst^,  47  Utah,  174,  193,  152  Pac  424; 
Russell  T.  Watldna,  49  Utah,  698.  164  Paa 
M7. 

If  it  dioold  appear  tbat  fhe  evidence  on 
fflilcb  the  verdict  is  based  is  so  incredible 
or  lnherenU7  Improbable  or  so  Inconsistent 
witb  or  contrary  to  natural  laws  or  physical 
fbcts,  as  to  Impel  but  tbe  one  concludon  t^at 
tlu  verdict  is  tbe  result  of  mistake,  prej- 
udice or  passion,  we  might  then  very  prop* 
orly  say  that  the  verdict  la  not  sapported  1^ 
snbstantial  evidoice,  or  that  ttiere  is  not  a 
substantial  conflict  of  evidence,  and  there- 
fore the  lower  court  abused  its  dlaoetlon  or 
erred  in  refusing  to  grant  the  new  trial.  In 
sodi  a  case  we  look  into  ttie  evidence,  ex- 
amine its  legal  effect,  and  oiyiosing  logical 
tendfficies,  if  any,  not  for  the  pnrpose  of  do* 
dding  the  facts,  as  we  may  do  In  equity  cas- 
es, but  to  determine  whether  or  not  tbe  trial 
court  erred  in  Its  application  of  fixed  le^ 
IHrlndplM  Our  power  or  anthorl^  to  do  so 
must,  of  course,  be  exercised  cautiously ;  but 
tbe  fact  that  an  incantions  exercise  of  sndi 
power  may  transcend  oar  eoiutltntlonal  au- 
thority in  cases  at  law  to  bear  and  determine 
qnestionB  of  law  only  is  not  Inconsistent  with 
its  existence  A  question  of  law  is  never  an 
abstract  question.  It  arlaes  only  with  re- 
spect to  ascertained  fiicts  or  their  logical  and 
legal  tendencies  as  mattv  of  proof,  ^e  in- 
quiry tbea  is:  What  are  the  tR<Aa1  And, 
secondly,  what  is  the  legal  inindple  appli- 
cable thereto?  If  the  evidence,  taken  as  a 
whole,  be  reasonably  susceptible  of  opposite 
conclusions  as  to  the  existence  or  nraiexist- 
ence  of  an  ultimate  fiict.  depending  upon  In- 
ferences to  be  drawn  therefrom,  or  the 
wd{fbt  to  be  given  to  the  testimony  of  this  or 
that  witness,  or  set  of  witnesses,  we  must 
conclusively  presume  the  fact  to  be  BWdi  as 
will  support  the  rulii^E  whldi  we  are  called 
upon  to  review ;  but  1^  after  giving  due  con- 
Blderatton  to  the  ftict  tbat  the  trial  Judge  Is 
better  able  to  weig^  conflicting  evidence,  the 
evidence  be  such  nevertheless  as  to  impel 


but  one  reasonable  conclusion,  and  that  as  to 
a  ftict  adverse  to  the  ruling.  It  would  be  our 
duty  as  an  appellate  court  to  so  dedare  not- 
withstanding there  migbt  be  some  conflict  in 
the  evidence. 

In  Stafford  v.  Adams,  118  Ma  App.  717,  88 
S.  W.  1180^  the  court  said: 

**It  is  the  dntr  of  courts  to  dstermlns  what 
constitutes  substantlsl  evldeneei  and  the  bu^ 
nesa  of  the  trims  of  fact  to  settle  eoufllcts 

therein." 

And  the  same  court,  In  Bxodmuui  Commis- 
sion Co.  T.  Aaron,  146  Ho.  App,  807,  130  S. 
W.  116,  said: 

"While  appellate  courts  uBltormly  adhere  to 
the  rule  that  tbe  credibili^  of  witneBsea  and 
the  weight  to  be  given  tbeir  testimony  are  is- 
sues of  fact  and  not  of  law,  tbe  rule  has  never 
been  carried  to  the  length  of  requiring  courts 
to  accord  probative  value  to  testimony  that  is 
so  palpably  false  or  absurd  that  no  reasonable 
mind  would  give  it  any  credence.  It  is  within 
the  province  of  the  court  to  aacertafn  whether 
or  not  testimony  has  any  evidentlaxy  strength, 
and,  if  It  is  found  to  be  impotent,  to  east  it 
aside  as  tho  it  had  not  been  gtven." 

In  tbe  case  of  Toledo,  fit  U  &  W.  B.  Oo.  t. 
Howe,  101  Fed.  776,  at  page  782, 112  a  C.  A. 
262,  at  page  268,  "substantial  evidence"  la  de- 
fined with  refexienoe  to  the  facts  of  tbat  case 
as  follows: 

"It  most  be,  as  ssld  Judge  Severens,  'some- 
thii^  of  substance  and  relevant  consequence, 
and  not  vague,  uncertain,  or  irrelevant  matter 
not  carrying  the  quality  of  "prooT*  or  liaving 

fitness  to  induce  conviction."* 

And  again,  at  page  785,  of  ISl  red,  at 
page  271  of  112  O.  O.  A.: 

"If  the  dreamstances  are  audi  tiiat  it  can  be 
said  fair-minded  men  might  not  agree  as  to 
the  eondnslona  to  be  drawn,  t^e  ease  must  be 
submitted  to  the  Jury.** 

In  Newton  v.  Batlroad  Co.,  43  Utah,  at 
page  220,  184  Pac.  at  page  671,  this  court 
said: 

"If  it  Is  dear  that  the  injured  person  faQed 
to  exerdse  ordinary  care,  the  question  Is  one 
of  law;  but  if  the  drcumptances  are  sucb  as 
to  leave  tbat  gnestion  shrouded  in  doubt  to 
the  extent  that  different  minds  may  fairly  and 
honestly  arrive  at  different  eondndons,  then  It 
is  a  question  of  act" 

As  applied  to  particular  drcumstancee  of 
the  case,  the  following  statement  bearing 
upon  the  substantial  evidence  rule.  Is  ap- 
proved by  this  court  In  the  case  of  Christen- 
sen  V.  Railroad,  85  Utah  at  page  146,  99  Pac. 
at  page  680,  20  L.  B.  A.  (N.  S.)  265,  18  Ann. 
Cas.  1169: 

"Where  the  evldaice  of  negligence  Is  entirely 
inferential  and  tbe  testimony  for  the  defendant 
is  dear  and  undisputed  to  the  effect  that  there 
was  no  nei^igenee,  the  plaintiff's  case  Is  over- 
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come  as  a  matter  of  law,  and  it  becomea  tb« 
duty  of  the  jndgfl  to  take  the  caa«  from  the 

jury." 

The  same  doctrine  was  conslderect  In  the 
case  of  TremelUng  v.  So.  Faa  Co.  (Utah)  170 
Pac.  at  page  84.  In  the  following  langaage: 

"It  mast  not  be  aaenmed,  however,  that  the 
rule  tbus  stated  can  be  gtvm  general  applica- 
tion. Indeed,  the  rule  can  rarely  be  applied) 
since  the  evidence  generally  Is  aucb  that  it  is 
the  exdoatve  province  of  the  jnry  to  draw  the 
inferences  therefrom.** 

The  following  ca«ea  llliutrate  the  prlnd* 
pie  that  the  appellate  court  will  disregard 
erldenoe  which  la  contrary  to  natural  laws, 
physical  facts,  or  aclentiflc  ^Indplee:  Note 
to  Fleming  t.  Northern  Tlssae  Paper  Co. 
(Wis.)  16  U  R.  A.  (N.  S.)  701 ;  McCarthy  t. 
Bangor  &  Aroostook  Oa,  112  M&  1,  90  Atl. 
490,  li.  R.  A.  iei6B,  140,  and  note;  vRnsaell 
T.  Watklns  snpnu 

In  Jensen  v.  Railroad  Co.,  44  Utah,  100, 188 
Pac.  1186,  In  which  case  It  Was  nrged  that 
the  trial  court  had  erred  In  refaslng  to  gnint 
a  new  trial  on  the  alleged  groand  that  the 
verdict  was  excessive  and  was  rendered  un- 
der the  Influence  of  passion  and  prejudice,  it 
was  said: 

"Whether  a  new  trial  should  or  shoold  not  be 
granted  on  this  groand,  of  necessity,  mnat 
largely  rest  within  the  sound  tVscretios  of  the 
trial  court.  StUl  that  court,  In  such  pertlcDlar. 
is  not  BDpreme  or  beyond  reach.  Its  action 
may  nevertheless  be  inquired  into  and  reviewed 
on  an  alleged  abase  of  dtscretira,  or  a  ca- 
pricious or  arbitrary  exerdse  of  power  in  such 
respect.  Such  a  review  is  not  a  review  of  a 
question  of  fact  hut  of  law.  •  •  •  Our  pow- 
er to  correct  a  plain  abuse  of  discretion  or 
undo  a  mere  capricious  or  arbitrary  exerdee 
of  power  cannot  be  doubted.** 

What  are  the  fticts  which  appellant  con- 
tends clearly  demonstrate  that  the  lower  couri 
abused  its  discretion  in  denying  the  motion 
for  a  new  trial?  Are  they  of  such  a  nature 
that  we  may  say  as  a  matter  of  law  that  the 
verdict  is  not  supported  by  substantial  evi- 
dence? 

While  the  evidence  on  the  part  of  the  de- 
fendant, consisting  of  the  testimony  of  seven 
witnesses,  tended  strongly  to  prove  that  the 
ladder  in  question  was  in  sound  condition  at 
the  time  of  the  accident,  which  occurred 
about  11:46  at  nl^t,  when  the  workmen  of 
the  second  shift  were  leaving  th^  work  and 
the  third  shift  was  preparing  to  come  on.  and 
that  the  plaintiff's  foot  probably  slipped  off 
a  secure  rung  as  he  was  descending  the  lad- 
der, it  was  not  conclusive.  Not  only  the  tes- 
timony of  the  plaintiff,  bnt  the  testimony  of 
three  other  witnesses  produced  In  his  behalf, 
equally  positive  and  more  direct,  tended  to 
prove  that  plaintiff's  fall  and  consequent 
injury  was  caused  by  a  loose  rung  whldi 
gave  way  as  plaintiff  stepped  upon  It  Bea* 
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sonably  certain  It  Is  that  if  the  rung  gave 
way  as  plaintiff  stepped  upon  it,  and  caused 
him  to  fall,  as  he  testified,  the  rung  was 
loose  and  insecure  at  that  time. 

The  testimony  on  the  part  of  the  defendant 
concerning  the  soundness  of  the  ladder  relat- 
ed to  a  time  before  and  after  the  accident 
but  in  a  degree  of  remoteness  therefrom  that 
It  did  not  preclude  the  possibility  that  the 
defect  actually  existed  at  the  time  of  the  ac- 
cident but  had  been  Immediately  thereafter 
repaired  by  somebody^  except  only  the  tes- 
timony given  by  the  shift  boss,  who  descend- 
ed the  ladder  about  five  minutes  before  the 
accident  and  who  tutifled  that  then  "the 
ladder  was  all  right  there  was  nothing  wrong 
with  it"  But  it  is  quite  apparent  even  from 
the  record  of  his  testimony  that  he  was  con- 
sdons  that  he  had  made  this  statemoit  of 
fact  rather  more  strongly  than  he  was  Jus- 
tlfled  In  doing,  because  he  added,  "everything 
was — I  could  not  find  anything  loose  on  it 
that  Is.  I  didn't  notice  anything  the  matter 
with  the  ladder  at  all."  clearly  indicating  the 
probability  or  possibility  that  a  rung  may 
have  beoi  loose  wbldi  he  ftlled  to  observe. 

On  the  other  hand,  besides  the  testimony 
of  the  plaintiff  as  to  the  condition  of  the  lad- 
der and  his  consequent  injury,  one  of  his 
vrltnesses,  who.  it  was  shown,  descended  the 
ladder  immediately  before  plaintiff  descend- 
ed it  testified  In  substance  that  when  he 
reached  the  rung  in  questlcm  be  felt  that  it 
was  loose  and  avoided  It  by  stepping  over 
it  to  the  next  rung  bdow.  This  witness  was 
knocked  from  the  ladder  by  the  falling  iMdy 
of  the  plaintiff  and  was  Injured  at  the  same 
time.  Two  other  witnesses  for  the  plaintiff, 
who  descended  the  ladder  a  few  minntes  aft- 
er the  acddent  and  were  the  last  to  leave 
the  1,200-foot  level,  each  testified  that  when 
he  descended  the  ladder  he  observed  Oiat  the 
rung  in  question  was  missing,  and  one  of 
them  testified  to  the  finding  of  a  similar  rung 
at  the  bottom  of  the  shaft  near  the  ladder, 
whldi  be  picked  up  bnt  left  In  the  place 
where  he  had  fonnd  It  This  testimony  was 
also  corroborated  by  the  other  witness. 
Moreover,  the  conflict  In  the  evidence  as  to 
the  condition  of  the  ladder  at  the  time  of  the 
accident  would  have  been  largely  explained 
If.  as  a  matter  of  fact  somebody  had  replac- 
ed the  rung  of  the  ladder  during  the  interim 
of  about  30  minutes  between  the  changing  of 
shifts,  whicb  would  be  a  very  natural  thing 
to  do,  and  which  any  one  of  the  timbermen 
might  have  done  to  prevent  injury  to  the 
workmen  of  the  on-coming  shift 

[18]  Therefore,  so  fffr  as  the  soundness  of 
the  ladder,  or  the  loosaiess  of  the  rung,  and 
the  Tesultlng  Injury  to  plaintiff,  is  concerned, 
there  was  a  substantial  conflict  of  evidence 
which  required  the  Jury  to  weigh  the  con- 
flicting evidence  and  the  credibility  of  the 
witnesses  who  testified  thereto  and  determine 
the  question  of  fact  thus  presented.  Id  view 
of  the  verdict  of  the  Jury  and  the  trial  court  a 
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ruling  on  motion  for  new  trial,  that  question 
of  .fact  must  be  resolved  against  the  appel- 
lant and  In  favor  of  the  trial  court's  ruling. 

The  only  question  about  which  there  can  be 
any  serious  or  reasonable  controversy  is  as 
to  when  the  rung  became  loose  and  whether 
the  defendant  had  timely  notice  thereof, 
actual  or  constructive.  It  appeared  without 
contradiction  that  the  shift  boss  of  the  shift 
to  which  plaintiff  belonged  descended  the  lad- 
der about  Ave  minutes  before  the  accident 
occurred,  when  the  workmen  on  his  shift  had 
finished  their  labor  and  were  about  to  de- 
scend the  ladder  to  the  1,300-foot  level.  If, 
therefore,  there  was  any  evidence  tending  to 
show  that  the  rung  was  loose  at  that  time, 
the  jury  would  have  been  justified  In  finding 
that  the  shift  boss  either  observed  It  or,  In 
the  exercise  of  ordinary  care,  should  have 
discovered  It  and  caused  Immediate  repair 
of  the  ladder  to  be  made.  If  the  Jury  be- 
lieved the  testimony  of  the  witness  Katrinas, 
who  appellant  contends  was  Impeached,  to 
the  effect  that  he  had  noticed  loose  rungs  In 
the  ladder  for  three  or  four  days  before  the 
accident  and  had  also  observed  a  loose  rung 
at  or  about  4  o'clock  In  the  afternoon  of  the 
day  of  the  accident,  when  he,  the  plaintiff, 
and  others,  Including  the  shift  boss,  ascended 
the  ladder  to  their  work,  then  the  question 
of  facts  as  to  whether  the  defendant  had  no- 
tice, actual  or  constructive,  of  such  condi- 
tion of  the  ladder,  must  also  be  resolved 
against  the  appellant,  for  It  cannot  in  such 
a  case  be  successfully  contended  that  the  de- 
fendant did  not  have  at  least  ample  time  and 
opportunity  to  discover  and  repair  the  defect, 
espedally  In  view  of  the  fact  that  the  shift 
boss  followed  the  men  up  the  ladder  that  aft- 
ernoon and  was  the  first  man  to  descend  the 
ladder  when  the  men  quit  their  work  that 
night.  But  if  the  jury  did  not  believe  this 
testimony  given  by  the  witness  Katrinaa— 
and  it  must  be  conceded  that  there  is  grave 
doubt  as  to  its  truth,  as  neither  the  plaintiff 
nor  two  of  plaintiff's  witnesses  observed  any 
audi  defects  at  that  time,  according  to  their 
testimony—there  was  nevertheless  other  evi- 
dence from  which  the  jury  could  have  found 
that  the  looseness  of  the  rung  had  been  caus- 
ed some  time  between  4  o'clock  that  after- 
noon and  the  cessation  of  their  work  that 
night,  and  during  the  progress  of  said  work, 
and  therefore  the  defendant,  throui^  its 
Oiitt  boas,  had  timely  notice  thereof. 

It  was  shown  that  the  defendant  was  ac- 
customed to  use  the  manway  In  which  the 
ladder  was  constructed  for  the  purpose  of 
hfdstlng  heavy  timbers  from  the  1,300-foot 
level  to  the  1,200-foot  level,  and  that  such 
practice  sometimes  caused  those  timbers  to 
swing  against  the  ladder  and  loosen  its  rungs, 
necessitating  repairs,  and  that,  while  plain- 
tiff and  the  workmen  of  the  second  shift  were 
Working  on  the  1,200-foot  level  on  the  day  of 
the  accident,  sndi  timbers  were  hoisted  In 


the  manway.  Since  there  was  no  evidenco 
of  any  other  cause.  It  was  for  the  Jury  to  say 
whether  or  not  the  loose  rung  was  caused  by 
the  hoisting  of  such  timbers  during  that 
time.  We  cannot  say  that  they  were  not 
justified  In  so  affirmatively  finding,  and.  it 
such  was  the  fact,  the  shift  boss,  who  pre- 
ceded the  men  In  descending  the  ladder  about 
five  minutes  before  the  addent,  had  oppor- 
tunlty  to  discover  it  and  cause  It  to  be  re- 
paired, or  at  least  the  jury  had  the  right  to 
so  find.  Since  the  shift  boss  was  charged 
with  the  duty  of  making  necessary  inspec- 
tions and  causing  necessary  repairs  to  be 
made,  the  knowledge  that  he  might  thus  have 
acquired  would  be  imputed  to  the  defendant, 
his  principal. 

[14]  While,  as  it  appears,  the  defendant 
had  the  preponderance  in  number  of  wit- 
nesses, it  does  not  necessarily  follow  that 
the  preponderance  of  the  weight  of  the  evi- 
dence was  on  the  side  of  defendant  or  that 
the  preponderance  of  the  weight  of  the  evi- 
dence was  not  In  favor  of  the  plaintiff.  It 
was  a  case  of  the  credibility  of  witnesses, 
substantially  conflicting  evidence  and  infer- 
ences to  be  drawn  therefrom,  concerning 
which  fair-minded  men  might  reasonably  en- 
tertain different  conclusions.  Therefore,  as 
the  existence  of  the  defective  rung  and  de- 
fendant's knowledge  thereof  and  sufficient  op- 
portunity to  remedy  It  are  the  only  findings 
of  the  jury  which  appellant  contends  are  not 
justified  by  the  evidence,  and  the  record  dis- 
closes no  substantial  error,  it  must  be  held 
as  a  matter  of  law  that  the  trial  court  did 
not  abuse  Its  discretion  in  denying  appel- 
lant's motion  for  new  trial.  The  Judgment 
of  the  trial  court  Is  therefore  affirmed,  with 
costs  to  the  respondoit 

CORFMAN,  C.  J.,  and  FBIOK,  GIDEON, 
and  THURMAN,  3J^  ctmcor. 


ASPINWALL  T.  ASPmWAlIfc 


(4a  N«r.  SS> 
(Mo.  2236J 


(Supreme  Court  of  Nevada.   Oct  9,  1916. 
Reliearing  Denied.) 

1,  DiVOBOX  4b»91  — GOUPLAINT  xiTOumoiBm 
TO  SHOW  au&isDicnoN. 
Under  St  1»16,  c  28,  1 1,  providing  that  di- 
vorce may  be  obtained  by  complaint  to  the  court 
of  the  county  in  which  the  cause  therefor  ac- 
crued, or  in  which  defendant  shall  reside  or  be 
found,  or  in  which  plaintiff  reeides,  if  the  par- 
ties last  cohabited  there,  or  in  which  plaintifl 
shall  tiave  resided  for  six  montlis,  t^e  complaint 
of  a  husband,  not  alleging  his  rendenoe  in  the 
coun^,  bat  merely  that  he  b  now  therein,  does 
not  bring  hia  status  within  the  jurisdiction  of  the 
court,  the  matrimonial  domlcUe  of  the  parties 
being  In  another  state,  and  the  marital  offenses 
complained  of  being  such  as  might  have  been  de- 
termined by  the  courts  of  the  matrimonial  domi- 
cile, though  the  complaint  alleges  that  defraid- 
ant  can  be  foimd  In  and  is  a  rerid^nt  of  tbt 
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county;  the  light  of  the  wife  to  acquire  anoth- 
er domicile  separate  from  him,  where  their  unity 
is  dissolved,  not  aralliiic  him. 

2.  DiTOBCE  4=962(1,  6>— BfABITAI.  STATUB  rOLr 
LOWS  DOUIOILE  OV  F4BTIE8. 
As  respects  juriBdictlon  in  divorce  salts,  the 
marital  status  follows  the  marital  domicile,  and 
ia  independent  of  the  corporeal  loesence  ot  either 
or  both  of  the  partiea. 

8.  DlVOR(»  4s»ffi({9— COUBT  WZTBOUT  nnUB- 
DIOnON  WHBBB  IHWIGIXJB  OV  PABTIBB  18  IK 
AHOTHEB  STATK. 

The  courts  of  a  state  are  without  jurisdic- 
tion of  the  subjsct-matttf  of  an  action  for  di- 
vorce, where  neither  party  has  a  dunidle  with- 
in such  state. 

4.  DXTOBCB  ^saSl-^tTBIBDIOTXOir  OT  AOnOH 
BT  N0NBB8IDBHT  ROT  BAHBD  OS  BEUDBHOB 

aw  win  IN  BiAis. 

Although  St  iSlS,  c.  28,  empowers  the 
courts  to  grant  a  divorce  where  either  plaintiff 
or  defendant  has  a  domicile  within  the  state, 
yet  in  husband's  suit  for  divorce,  where  he 
does  not  allege  his  own  domicile  in  the  state, 
his  allegation  of  wife's  residence  within  the 
state  is  insufficient.  In  the  absence  of  facts  en- 
titling her  to  a  separate  domicile;  her  domicile 
being  presumed  the  same  as  that  of  her  bus* 
band. 

Appeal  from  District  Court,  Washoe  Ooon- 
ty ;  Thomas  F.  Horan,  Judge. 

Action  by.  Lloyd  Asplnwall  against  Eliza- 
beth Roosa  AspInwaU.  From  an  order  dis- 
missing ttie  action,  platntlft  appeals.  Af- 
firmed. 

GeoExe  Spxingm^yer,  of  Beno^  £w  appel- 
lant 

Hoyt  Oibbons  ft  French,  of  Reno,  for  re- 
8p<mdent. 

Brown  ft  Belford,  of  Benc^  amleoB  carle 

MeOARRAN,  J.  Tbls  was  an  action  In  di- 
vorce. The  complaint  in  the  action  set  forth: 

"That  the  defendant,  Elizabeth  Roosa  Aspln- 
wall, is  now  living  in  and  can  he  found  in  and 
is  a  bona  fide  resident  of  Washoe  county,  state 
of  Nevada,  and  that  plaintiff  la  now  in  said 
county ;  that  substantial  parts  of  this  cause  of 
action  accrued  in  said  Washoe  county*  state  of 
Nevada." 

Two  causes  of  action  are  set  up  in  the  com- 
plaint in  fnrtherance  of  plaintiff's  prayer  for 
a  decree  of  divorce.  The  first  cause  of  ac- 
tion Is  that  of  extreme  cruelty  resulting  In 
mental  anguish  to  the  plaintiff,  etc.  The  sec- 
ond cause  of  action  is  that  of  adultery,  and 
Oie  complaint  in  that  respect  alleges,  on  In- 
fonnatlou  and  belief,  acts  of  adultery  com- 
mitted by  defendant  in  the  town  of  Chat- 
bam,  Morris  county,  state  of  New  Jersey, 
and  In  the  dty  of  New  York,  state  of  New 
Tork,  and  at  700  Wheeler  avenue,  in  the  dty 
of  Reno,  state  of  Nevada,  and  elsewhere  In 
the  county  of  Washoe,  state  of  Nevada. 


I  A  demurrer  to  the  complaint  was  inter- 
posed by  defendant;  respMident  herein,  in 
which,  among  other  tilings,  the  demurrant 
asserted  the  want  of  Jurisdiction  of  the  dis- 
trict court. 

The  matter  bdng  submitted  on  demurrer, 
the  same  was  mstaiaed  the  court  for  want 
of  Jurisdiction.  The  plalntUt,  appellant  here- 
in, declining  to  amoid  his  comKAaint  an  or^ 
der  was  entered  <«gmiwrfTig  the  action.  From 
tills  order  appeal  is  prosecuted  to  tUs  court 

[1]  It  win  be  observed  that  the  complaint 
In  this  action  makes  no  pretense  at  asserting 
eithor  that  the  residence  of  the  plaintiff  was 
within  this  state,  or  that  be  was  domiciled 
within  the  Jurlsdlcticm  of  tbo  court  The 
plaintlfl  In  the  court  btilow,  appellant  htr^, 
sought  to  assert  tlie  Jurisdictional  preteqni- 
site  bjr  alleging  that  the  defendant  EUskbeth 
Roosa  Asplnwall,  'Is  now  living  in  and  can 
be  found  In  and  is  a  bona  fide  resident  of 
Washoe  county,  state  of  Nevada.** 

Our  statute  aiq;illcab1e  to  the  subject  reads 
as  follows: 

"Divorce  from  the  bonds  of  matrlmcmy  «iay 
be  obtained,  by  complaint  under  oath,  to  the 
district  court  of  tlie  county  in  which  the  tanse 
therefor  shall  have  accrued,  or  in  which  the  de- 
fendant shall  reside  or  be  found,  or  in  wUeh 
the  plaintiff  shall  reside,  if  the  latter  be  either 
the  county  in  which  the  partiea  last  cohabited, 
or  in  which  the  plaintiff  shall  have  resided  six 
nlonths  before  suit  be  brought  for  the  follow- 
ing causes.  •  *  *"     Stat  1915,  p.  26. 

The  appellant  In  Oils  ease  rdies  upon  the 
dedalon  of  this  court  In  the  case  of  Tlede- 
mann  v.  Tiedemann,  86  Mer.  404.  187  Paa 
824.  In  that  case  the  wife,  Gertnide  Eleanor 
Tied«nann,  alleged  in  her  complaint: 

"(1)  That  plaintiff  Is  a  resident  of  Carson 
city,  Ormsby  county,  state  of  Nevada. 

"(2)  That  plaintiff  is  Informed  and  believes, 
and  upon  such  information  and  belief  alleges  the 
fact  to  be.  that  said  defmdant  is  now  within, 
and  can  be  found  in  said  county  of  Ormsby,  and 
within  the  jurisdiction  of  this  court" 

The  distinction  between  the  all^ations  of 
residence  contained  In  the  complaint  In  the 
Tiedemann  Case  and  those  fouud  In  the  com- 
plaint in  the  case  at  bar  must  not  be  lost 
sight  of  in  arriving  at  a  correct  application 
of  the  law  of  the  case.  In  the  matter  at 
bar  the  husband,  Lloyd  Asplnwall,  flies  his 
complaint  making  no  allegation  or  even  at- 
tempted allegation  of  residence  within  tbls 
state  or  within  the  Jurisdiction  of  the  district 
couri.  In  this  respect  the  only  averment  in 
the  complaint  Is  "that  plaintiff  Is  now  in  said 
county."  In  the  Tiedemann  Case  the  wife, 
as  plaintiff,  asserted  her  residence  within  the 
Jurisdiction  of  the  district  court  and  alleged 
grounds  which  would  warrant  the  assumption 
of  s^wrate  domldle. 

We  approach  the  consdderatlon  of  the  mat- 
ters presented  In  this  record  in  the  light  of 
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legal  doctrines  quite  well  established.  At 
conmum  law  It  was  a  well-fomided  rule  that 
a  woman  on  bar  marriage  loses  her  own  dom- 
icile and  acquires  that  of  her  faudnud.  Bar- 
ber Barber,  21  How.  682,  16  L.  Bd.  226; 
Harrison  t.  Uarrison.  20  Ala.  629,  56  Am. 
Dec.  227;  Jennea  t.  Jenness,  24  Ind.  S6S, 
87  Am.  Dec.  S^i  Hairstffli  v.  Halrston.  27 
BflSB.  704,  61  Am.  Dec  630,  Ann.  Gas.  t912D, 
400,  notft 

While  this  general  rule  established  at  com- 
mon law  may  prevail  to-day,  modem  law  and 
modem  dedslons  have  established  at  least 
one  well-founded  and  well-mstalned  excep- 
tion. 

Ttie  Soprema  C3onrt  of  the  United  States, 
In  the  case  at  Gheever  t.  WUstm,  0  WalL  108, 
10  Ii.  Ed.  604,  In  answer  to  the  proposltton 
that  the  domicUo  of  the  husband  is  the 
wife's,  and  that  she  cannot  have  a  dUEerent 
one  from  bis.  Bald: 

"The  coDverBe  of  the  latter  proposition  is  so 
well  settled  that  it  would  be  idle  to  discuss  it. 
The  rtile  is  that  she  may  acquire  a  separate 
domicile  whenever  It  is  necessary  or  proper  that 
she  should  do  so.  Tb«  right  sprlnss  from  the 
necessi^  for  its  exercise,  and  endures  as  long 
as  the  necesal^  eontlnnes.  2  Bishop  on  Mar- 
riage and  Divorce,  476.  The  proceeding  for  a 
divorce  may  be  instituted  where  tiie  wife  has  her 
domicile.  The  place  of  the  marriage,  of  the  of- 
fense, and  the  domidle  oi  the  husband  are  of  no 
consequence.   Ditsim  v.  IMtson,  4  B.  I.  87."  ' 

Bmlnent  authority  supports  the  proposi- 
tion that  under  moderu  law  the  wife  may 
acquire  a  domicile  separate  and  distinct  from 
that  of  her  husband  where  tbe  unity  of  the 
husband  and  wife  Is  breached,  as,  for  in- 
stance, where  the  husband  has  given  cause 
for  divorce  (Atherton  v.  Atberton,  155  N.  Y. 
129,  49  N.  E.  933,  40  Ia  R.  A.  291.  63  Am.  BL 
650;  Frary  v.  Prary,  10  N.  H.  61,  32 
Am.  Dec  395;  Bnchholz  v.  Buchholz,  '63 
Wash.  213,  115  Pac.  88,  Ann.  Gas.  1912D,  395, 
note;  I>oxatad  v.  Duxstad,  17  Wyo.  411,  100 
Pac.  112,  129  Am.  St  Rep.  1138;  9  R.  a  L. 
5^,  or  where  by  mutual  agreement  there  is 
a  B^aration  (9  E.  C.  L.  546),  or  where  by  the 
Institution  of  divorce  proceedings  the  dissolu- 
tion of  the  unity  Is  made  manifest  (Jenness 
V.  Jenness,  supra;  McGrew  v.  Mutual  Life 
Insurance  Go.,  132  GaL  86,  64  Pac.  103,  84 
Am.  St  Rep.  20). 

It  may,  we  think,  be  safely  asserted  as  an 
established  proposition  of  law  that.  If  the 
plaintiff  Is  a  bona  fide  resident  of  the  state 
of  the  forum,  the  courts  of  that  state  may 
acquire  Jurisdiction  to  decree  a  divorce  In 
his  or  her  favor  Irrespective  of  the  domicile 
or  residence  of  the  defendant.  9  R.  G.  L.  400. 

In  the  case  of  Tiedemanu  v.  TIedemann, 
supra,  this  court  held  that  an  action  for  di- 
vorce may  be  Instituted  by  a  resident  of  the 
state  in  a  court  of  the  county,  regardless  of 
the  residence  of  the  defendant  if  It  Is  alleged 
that  the  defendant  can  be  found  within  the 


comity  irtien  flie  salt  ta  instltiitea  and  la 
actually  served  with  process  therein. 

The  residence  of  the  wife,  the  defendant 
In  the  case  at  bar,  even  thoutfi  the  same 
might  be  within  thla.  state  and  within  the 
alleged  county,  would,  as  we  view  1^  avail 
noUiing  in  the  way  of  conterrlng  Jurisdiction 
where  the  pbainttfC,  Uie  husband,  was  a  leal- 
dent  <tf  and  domidled  in  another  state,  and 
made  no  pretense  of  asserting  residence  with- 
in ttds  Jurisdiction.  Tha  fixed'  dombdle  of 
Ae  parties  waa  the  domicile  ot  the  husband, 
the  plaintiff  in  this  action.  True,  the  wife 
migbt,  under  conditions  faeret(tfore  referred 
jbo,  establldi  a  separate  domicile  and,  when 
the  same  was  establlahed  under  the  laws  of 
the  state,  she  might  sue  for  divorce,  and 
thereby  confer  Jurisdiction  upon  the  courts 
of  the  state  in  which  ber  new  domidle  waa 
fixed;  but  mvHi  Is  not  the  cass  presaited  In 
the  record  before  ns.  Tha  matrimonial  dom- 
icile of  the  parties  In  the  case  at  bar  was  In 
anottier  Jurisdlcticm,  and,  In  so  tax  as  the 
plaintur  In  this  action  was  concerned,  he^ 
claiming  no  residence  or  domicile  within  this 
state,  could  not,  as  we  view  'it,  bring  his 
status  within  the  Jurisdiction  of  our  district 
court  Domicile  in  legal  omtemplatlon  de- 
pends, not  alme  upon  residency  but  upon  all 
the  circumstances  surrounding  the  act  of  resi- 
dence. 9  R.  0;  Zi.  640. 

The  establishment  at  residence,  like  that 
of  domicile,  must  depmd  largely  upon  the 
intention  of  the  party,  and  no  Intentltm  can 
be  evai  assumed  where  In  a  matter  of  this 
Und  the  party  seeing  to  confer  Jurisdiction 
on  the  courts  for  the  purpose  of  having  the 
latter  determine  bis  marital  status  declines 
to  even  assrat  his  residence. 

The  rule  recognisdng  the  right  ot  the  wifft 
to  acquire  another  and  separate  domidle 
from  her  husbuid  where  tiieir  unity  is  dls- 
aolTed  will  not  avail  in  bdialf  of  the  husband 
to  tike  extent  that  be  may  go  Into  a  Juris- 
diction foreign  to  the  matrimonial  domidle, 
and,  without  asserting  his  resldoice  or  dom- 
idle therdn,  invest  the  courts  with  Jurisdic- 
tion to  determine  his  marriage  atatns.  Had- 
dock V.  Haddock,  201  U.  B.  662,  26  Sop.  Gt 
625.  60  L.  Bd.  867.  6  Ann.  Gas.  1. 

The  right  of  the  wlf6  to  establish  a  sepa- 
rate residence  and  domicile  from  that  of  the 
husband  arises  out  of  the  necessity  of  the 
case,  and,  as  we  view  tiie  law,  ber  right  to 
assert  a  separate  residence  grows  out  of  the 
grounds  or  causes  by  reason  of  which  the 
matrimonial  unity  no  longer  exists  in  fact 
It  l3  the  averment  of  a  residence  separate 
and  apart  from  that  of  the  husband,  together 
with  the  causes  for  such  separate  residence, 
that  gives  the  wife  the  right  to  Bue  for  di- 
vorce in  the  courts  of  a  Jurisdiction  other 
than  that  of  the  matrimonial  domicile. 

This  case  is  to  be  distinguished  from  the 
case  of  Tiedemanu  v.  Tiedemanu,  supra,  inas- 
much as  In  that  case  the  wife  asserted  In  ber 
verified  complaint  grounds  which,.  U  proven. 
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were  an  Sclent  to  eatabUah  a  cMxm  for  bar 
malntenuce  <tf  a  leparate  reaUlaace  and 
domldte,  ani  conitled  viQi  than  aTennents 
was  tbe  allesatloii  of  bar  residence  wltUa 
tbls  Jnrlfldlctlra;  wbUe  la  this  cue  no  aver- 
xxMDt  of  residence  on  the  part  of  the  biuband, 
tbe  plaintiff,  ai^ears,  and  tlie  marital  aC- 
fenses  of  wblcta  be  complains  were  each  as 
mlgbt  properly  hare  bem  determined  the 
courts  of  tbe  matrlnunlid  domldla 

We  are  dted  to  muiy  aathorltlea,  some  of 
wblch  bear  directly  and  ottaexs  Indirectly 
upon  the  question  at  bar.  But  In  revlevlng 
these  authorities  we  must  not  lose  sl^t  of 
the  fact  that  we  are  dealing  with  a  matter  of 
public  concern,  one  In  which  the  basic  or 
underlying  thing  applicable  to  the  amference 
of  JurlBdlctltm  Is  that  et  the  etatns  ot  the 
parties  to  a  marriage  contract;  and,  while 
there  Is  a  lack  of  uniformity  In  the  dedslons, 
there  Is  nererthdess  a  strong  tendency  ap- 
pearing In  Qiose  decisions  whlcli  we  deem 
best  considered  to  hold  that  the  question  of 
domicile  Is  vital  in  determining  jurisdiction. 
In  the  case  of  I<oker  t.  Gerald,  167  Mass.  42, 
81  N.  BL  709, 16  L.  R.  A.  497.  84  Am.  8t  Rep. 
2S2,  the  rery  question  which  we  de^  the 
turning  point  In  tbe  matter  at  bar  was  touch- 
ed upon.  In  that  case  the  parties  were  mar^ 
ried  In  Massadinsetts  and'  lived  together 
until  the  wife  deserted  the  husband,  who 
afterwards  moved  to  Colorado,  and  there 
prosecuted  a  divorce  against  the  wife  on 
grounds  of  desertion  and  adultery.  There 
the  conrt  said: 

"It  is  sufficient  for  the  present  case  to  say, 
that  by  our  decisions,  it  aot  appearing  that  the 
wife  separated  from  her  hnsband  for  jastifiable 
cause,  her  domicile  followed  bis,  and  that  there- 
fore, for  the  purpose  of  divorce,  the  eonrt  in 
Odorado  had  Jorisdiction  of  both  the  parties 
witiiin  the  meaning  of  the  statute." 

In  the  case  of  Sell  v.  Kell,  80  Neb.  496, 
114  N.  W.  570,  the  Supreme  Court  of  Ne- 
braska tiad  under  consideration  a  question 
quite  similar  to  that  at  bar,  In  which  Kell,  a 
minister,  having  received  a  call  from  a  churdi 
in  Iowa,  moved  with  his  wife  and  family  to 
the  latter  state.  After  living  In  Iowa  for 
some  raonths,  tbe  wife  wltti  her  children  re- 
turned to  the  state  of  Nebraska,  their  former 
residence,  and  within  three  days  after  ar- 
riving In  the  latter  state  she  brought  her  ac- 
tion for  divorce,  alleging  that  the  defendant 
was  a  nonresident  It  was  held  that,  the 
plaintiff  and  defendant  having  established 
a  home  In  Iowa  with  intention  to  make  it 
their  future  residence,  the  plaintiff,  the  wife, 
could  not  regain  her  residence  in  Nebraska 
to  entitle  her  to  maintain  an  action  for  di- 
vorce until  she  bad  been  there  for  a  period  of 
bLx  months. 

Many  authorities  may  be  found  where, 
following  the  rule  laid  down  by  this  court 
In  the  case  of  Tledemann  v.  Tledemnnn,  su- 
pra, the  wife,  declaring  her  residence  to  be  In 
a  Jurisdiction  foreign  to  that  of  her  husband. 
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has  socccsafully  maintained  an  actlom  for  dl- 
TOToe  even  through  c<mstroctive  service.  In- 
deed, many  other  cases  have  been  dted  to  us 
where  the  hnsband,  movlnc  to  onotibw  Jnris- 
dictlon  than  that  of  ttte  matrimonial  domi- 
cile, has  tatoi  up  bis  letf dwoe  In  the  fordgn 
domicile,  and  there  successfully  prosecuted 
his  salt  for  dissolution  ot  tbe  marital  rda- 
ttons.  But  the  case  at  bar  falls  within  a 
different  class  from  eittee  of  theee*  Inasmuch 
as  the  husband,  the  plaintiff  here,  fails  to 
asa^  domicile  or  residfliios  within  ttila  states 
and  the  status  of  the  parties  is  not  by  any 
allegation  dedared  to  be  within  the  Jarlsdlo- 
tton  of  our  district  court. 

As  we  have  already  stated,  the  question  of 
residence  Is  one  tliat  may  depend  upon  both 
the  acts  and  the  intention  of  the  party  seek- 
ing to  establish  tite  samew  It  is  a  qoestioo 
which  involves  both  the  law  and  the  facts, 
and  may  be  determined  by  the  acts  and  con- 
duct of  the  party  and  by  other  matters  sus> 
ceptlble  of  proof.  Hulett  v.  Hulett,  87  Tt 
686;  Reeder  t.  Holo(Hnb,  106  Mass.  94;  Gam- 
brUl  T.  Sdiooley,  96  Md.  sao,  62  AtL  600,  68 
Ll  B.  A.  427;  Kennedy  t.  Byall,  67  N.  Y. 
379;  Hope  V.  Flentge^  140  Ma  300,  41  &  W. 
1002, 47  L.  R.  A.  806  ;  9  R.  a  L.  666. 

[2-4]  In  applying  the  statute  of  tliis  state 
relative  to  jurisdiction  in  divorce  proceed- 
ings, as  in  applying  the  statutes  of  any  state, 
tbe  matrioKmial  domicile  of  one  «  the  other 
of  the  parties  to  tbe  action,  it  most  be  borne 
in  mind,  is  essential  to  confer  jurisdiction 
over  the  status  of  the  marital  relation.  The 
complaint  must  allege  that  one  or  the  otiier 
of  the  parties  has  a  domldle  wltiiln  tbe  juris- 
dicthm  of  Qie  court  in  addition  to  alleging 
any  oUier  facts  necessary  to  comply  with 
statutory  requirements  such  as  residence  or 
presence  within  tbe  county  where  the  suit 
is  instituted.  Statutes  regulating  divorce 
are  presumed  to  be  enacted  with  reterence 
to  the  general  law  relative  to  the  marriage- 
relation,  and  are  to  be  construed  with  refer- 
ence to  that  law.  Marital  status  follows  mari- 
tal domldle,  and  is  independent  of  the  cor- 
poreal presence  of  either  or  both  of  the  par^ 
ties.  It  is  for  this  reason  that  the  courts  of 
one  state  are  without  power  to  annul  a  mari- 
tal status  which  ^Ists  in  another  state. 
Where  neither  party  to  the  suit  has  a  dom- 
icile withhi  the  state  where  the  action  Is  in- 
stituted, the  courts  of  that  state  are  without 
jurisdiction  of  the  subject-matter  of  the  ac- 
tion. A  state  may  empower  its  courts  to  dis- 
solve tbe  marital  relaticm  where  only  one  of 
the  parties  has  a  domldle  within  the  state, 
and  Its  statutes  may  make  it  Immaterial 
whether  It  be  the  domldle  of  the  plaintiff  or 
tbe  defendant.  Such,  we  think,  Is  the  law 
of  Nevada. 

The  difficulty  with  tbe  complaint  in  the 
case  at  bar  lies  In  the  fact  that  the  plaintiff 
does  not  allege  residence,  and  hence  no  domi- 
cile in  this  state  In  himself.  The  allegation 
of  residence  in  the  defendant  wlf^  without 
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tbe  allegation  of  fticts  from  whl<^  it  would 
follow  that  her  domicile  Is  separate  from 
that  of  her  husbandf  is  insufficient  From  the 
allegations  of  the  complaint,  the  matrimonlar 
domicile  of  the  d^aidant  wife  must  be  as- 
sumed to  be  the  same  as  that  of  the  husband 
plaintiff,  and  that  is  not  alleged  to  be  within 
the  Jurisdiction  of  the  court. 

The  intention  of  the  party  may  be  estab- 
lished by  proof  as  any  other  element  going 
to  the  merits  of  the  action,  and  as  any  other 
fact  la  the  case  may  be  detem^ed  by  the 
trial  court. 

The  order  of  the  trial  court  Is  affirmed. 

It  Is  80  ordered. 

NORCROSS,  a        and  OOLEUAN, 
conciir. 


(4S  Not.  288) 

ADAMS  et  al.  t.  WAOONES  «t  aL 
(No.  2389.) 

(Sapreme  Court  of  Nerada.   Oct  80.  1910^ 

1.  Deeds  «=>211(1)— Btidencx  bbowins  xn- 

GAFACITT  OP  OBANTOB.  , 

In  action  to  cancel  mother's  deed  to  daugh- 
ter, executed  ij  mother  while  In  her  last  ill- 
ness  and  a  few  hours  before  her  death,  evi- 
denoe  held  to  show  Uiat  mother,  at  time  of  ez- 
ecutJon  of  deed,  was  not  possessed  of  snffldent 
intelligence  to  understand  fully  the  nature  and 
effect  of  the  transaction. 

2.  TBU8TS  9S>43(3>— BVIOENOB  or  COHSITUU- 
TION  BETWENf  OHZLDBBN  imUJTICIBirr  TO 
X8TABUBH  TBUBT. 

Evidence  of  consultation  between  children, 
without  the  knowledge  or  consent  of  the  moth- 
er, whereby  children  agreed  that  mother,  who 
was  lying  on  deathbed,  should  convey  property 
to  one  of  the  children,  who  agreed  with  the 
other  children  to  pay  the  debts  of  the  estate 
and  distribute  the  residue  by  proper  convey- 
ance equally  between  other  heirs,  was  not  ad- 
missible as  proof  that  child  to  whom  property 
was  SQ  conveyed  held  land  fn  trust  for  the 
other  children. 

8.  Deeds  «=>211(4)  —  Sufficienci  or  evi- 

DEHOE  TO  SHOW  TJNDITE  INFLUENCE. 

Evidence  held  to  show  that  mother's  deed 
to  daughter,  with  whom  mother  was  living  at 
time  of  her  death,  executed  while  mother  was 
in  her  last  iSness  and  a  few  hours  before  her 
death,  was  procured  Ij  undue  influence  of 
daughter. 

4.  Appeal  and  Ebror  0=31058(2)— REjxcTZon 

OF  TE8TIH0NT  HABULE8B  BBBOB. 

In  Buit  to  cancel  mother's  deed  to  daugh- 
ter, refusal  to  permit  another  daughter,  who 
had  been  joined  with  grantee  daughter  as  de- 
fendant, to  testify  to  transaction  between  her 
and  mother  with  reweet  to  mother's  disposition 
of  her  property,  if  error,  was  faannless,  where 
court  permitted  her  statement  that  deed  had 
been  prepared  in  accordance  with  mother's  di- 
rections to  stand,  and  where  it  was  such  fact 


that  was  sought  to  be  elidted  by  the  rejected 

testimony, 

0.  Deeds  «e968GI)  —  Dbid  or  isoohpeixztt 

OBANTOB  HELD  VOID. 

Mother's  deed  to  daughter,  executed  wbilt 
mother  was  la  her  last  Illness,  and  at  a  time 
when  she  was  not  capable  of  comprehending 
Cully  and  fairly  the  nature  and  effect  of  the 
transaction,  held  void. 

Appeal  from  District  Court,  Lyon  Count?; 
T.  C.  Bart,  Judge. 

Suit  by  ISaj  A.  Adorns  and  otbera  acelnst 
Ella  B.  Wagcmer  and  oOiexs.  From  a  Judg- 
ment for  plfttntlffB  and  from  an  order  de- 
nying a  motion  tm  new  trial,  defendants  ap- 
peal. Affirmed. 

Le  Boy  F.  Pike  and  Waltor  Bf.  Kamedy, 
both  of  Reno,  for  appellants. 
J.  BL  Campbell,  of  Reno,  for  respondents. 

SANDERS.  J.  This  suit  was  brought  by 
certain  heirs  of  Annie  Hofbelns,  late  of  Yer- 
ington,  Nev.,  against  other  heirs  of  said  An- 
nie Hofheins  (all  being  her  children),  to  can- 
cel a  conveyance  of  lands  and  personal  prop- 
erty alleged  to  have  been  obtained  from  her 
a  few  hours  before  her  death  by  the  defend- 
ant ctilldren,  when,  from  her  condition,  she 
was  incapacitated  of  understanding  the  na- 
ture and  effect  of  the  transactioo,  or,  in  case 
such  should  not  be  found  to  be  the  fact,  that 
the  grantee  in  said  conveyance,  Ella  B.  Wag- 
oner, be  declared  to  hold  all  of  the  property 
described  in  said  conveyance  In  trust  for  all 
of  the  children  of  Annie  Hofheins;  that  she 
be  required  to  account,  and  that  she  be  en- 
Joined  from  disposing  of  any  of  the  propn^ 
specified  in  the  alleged  conveyance^ 

With  the  exception  of  certain  admissions, 
aU  the  allegations  of  the  complaint  were  de- 
nied by  the  answer,  and  for  an  affirmative 
defense  the  defendants  all^:  For  many 
years  prior  to  the  death  of  Annie  Hofheins, 
the  defendant  Ella  E.  Wagoner  lived  with 
her  mother  at  her  home  in  Yerlngton,  Nev., 
nursed  and  cared  for  her  mother,  and  in  con- 
sideration of  the  services  rendered  and  to  be 
rendered  by  said  Ella  E.  Wagoner,  and  the 
agreement  on  the  part  of  her,  the  said  Ella 
E.  Wagoner,  to  pay  the  debts  of  the  said 
Annie  Hofheins,  the  latter  sold  and  deliver- 
ed to  Ella  E.  Wagoner  all  of  the  property  de- 
scribed In  the  deed  exhibited  with  the  com- 
plaint and  sought  by  the  plaintiffs'  actirai  to 
be  canceled  and  annulled;  that  Annie  Hof- 
heins, at  the  time  of  the  execution  and  deliv- 
ery of  said  deed  was  of  clear  and  sound 
mind;  that  she  freely  and  voluntarily  ac- 
knowledged the  conveyance  to  be  her  act  and 
deed;  that  no  trust  was  created  or  Intended 
by  her  to  be  created  by  said  instrument. 
The  plalntlfFs  replied,  and  for  reply  denied 
the  new  matter  contained  in  the  answer. 

The  action  being  purely  equitable  In  Its 
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nature,  ttie  Issues  were  tried  by  the  court 
without  a  inry.  The  court  found.  In  pert, 
as  follows: 

"That  at  the  time  Annie  Hofheins*  name  was 
signed  to  said  purported  deed  she  was  in  ber 
last  Illness,  from  which  her  death  was  then 
imminendj  Impendinf,  and  from  which  she  died 
on  the  day  following  the  signing  of  said  pnr- 
ported  deed;  that  owing,  to  said  niness  her 
mind  was  weakened  and  was  lacking  in  under- 
Btanding;  that  she  was  not  at  the  time  of  sign- 
ing said  deed,  nor  thereafter,  and  thr  several 
hours  prior  thereto  had  not  been,  in  mental 
coodituon  competent  to  transact  business,  or  to 
discuss  Quderstaiidinglr  any  business  transac- 
tion whatever;  that  becauae  of  ber  said  ill- 
ness and  her  consequent  mental  condition,  as 
aforesaid,  and  her  impending  death  from  aaid 
ilhiesB,  when  her  name  was  signed  to  said 
parfwrted  deed,  she  was  not  in  mental  condition 
to  know  or  onderstand  its  contents,  and  did 
not  then  and  there,  nor  thereafter,  know  or 
understand  its  contents  nor  apparent  legal  ef- 
fect; that  the  said  conveyance  was  not  signed 
by  any  person  for  her,  acting  under  her  con- 
scious direction  and  authority,  while  she,  the 
said  Annie  Hofheins,  understood  the  meaning 
of  sidd  purported  deed,  or  comprehended  the 
amount  or  nature  of  the  property  mentioned 
therein." 

As  a  condnsloii  of  law  the  court  found 
that  said  purported  deed  should  be  by  Judg- 
ment and  decree  canceled  and  declared  to  be 
wholly  noil  and  void  and  of  no  I^al  force  uor 
effect  whatever.  Upon  this  finding  and  con- 
clusion the  court  rendered  and  caused  to  be 
entered  Its  Judgment.  From  the  Judgment 
and  order  denying  their  motion  for  a  new 
trial  the  defendants  have  appealed. 

[1]  Ihe  principle  upon  which  courts  of 
equity  act  in  cases  such  as  that  disclosed  by 
the  court's  finding  is  clearly  stated  in  the 
early  case  of  Harding  v.  Wheaton,  2  Mas<m, 
878,  Fed.  Cas.  No.  6051,  affirmed  by  the  Sup- 
reme Court,  in  Harding  v.  Handy,  11  Wheat 
125,  6  L.  Ed.  429.  and  followed  In  AUore  v. 
Jewell,  94  U.  8.  611,  24  L.  Ed.  260;  Turner 
V.  Insurance  Co.,  10  Utah,  74,  37  Pac.  94,  and 
adjudicated  cases  without  number.  From 
a  careful  analysis  of  the  conflicting  testimo- 
ny, the  on  disputed  facts,  and  the  atteniling 
drcumstances  mrronndlng  the  execution  of 
the  conveyance,  we  are  irresistibly  led  by 
their  combined  effect  to  the  conclusion  that 
the  deceased,  if  not  disqualified,  was,  at  the 
time  of  the  conveyance,  unfit  to  attend  to 
business  of  such  Importance  as  the  ilepo- 
sition  of  her  entire  property,  and  was  not 
possessed  of  snfBdent  Intelligence  to  under- 
stand folly  the  nature  and  dfect  of  the  trans- 
actlon.  ^ 

Counseil  for  ainpcUants  Insist  that,  ccmced- 
Jng  the  physical  and  moital  weakness  of  the 
grantor,  still  the  formal  execntitm,  acknowl- 
edgment, and  ddlvery  of  the  Instrument  la 
conrlndng  pro<rf  that  the  grantor  at  the  time 
acted  uptm  her  own  hidiq>endent,  deliberate 
Judgment,  irttt  foU  knowledge  of  the  legal  ef- 


fect of  the  instrument,  and  Inrist  that  the  cam 
falls  within  that  long  line  of  antlHnrittes  hold- 
ing that  U  did  not  appear  that  the  grantor 
was  incapable  of  exercising  a  discriminating 
Judgment.  We  are  Impressed  that  the  con- 
clusion of  counsel  is  refuted  by  the  undis- 
puted testimony  of  the  parties  in  Interest 
present,  aside  from  the  Independent  evi* 
dence  clearly  tending  to  support  the  court's 
finding  in  this  particular.  It  is  obvious  from 
the  record  that  those  who  assumed  to  act 
for  the  grantor  and  to  prepare  a  deed  for 
her  to  execute  were  Impressed  at  the  time 
with  the  consciousness  of  the  grantor's  ex- 
treme weakness.  The  grantor  was  sick,  dy- 
ing, at  the  point  of  death,  and  within  a  few 
hours  after  the  formal  execution  of  the  deed 
she  lapsed  Into  a  state  of  coma,  until  over- 
come by  death  on  the  following  day.  The 
grantor  took  no  part  In  the  formation  of  the 
deed.  No  one  counseled  with  or  advised  her 
of  the  purport  of  the  deed,  its  contents,  or 
Its  legal  effect  She  was  not  advised  of  her 
rights,  and  no  one  offered  to  her  an  explana- 
tion of  Its  contents.  It  snfildently  appears 
from  the  evidmce  that  May  Adams,  Ella  E. 
Wagoner,  and  H.  Belle  Wagoner,  dilldren 
of  the  deceased  present  and  parties  to  this 
suit,  together  with  their  attorney,  held  a  con- 
sultation shortly  before  the  execution  of  the 
deed,  and  without  the  presence  and  hearing 
of  the  decease'd,  concerning  the  disposition 
of  the  deceased's  property,  having  in  mind 
that  the  deceased,  some  time  prior  to  the 
execution  of  the  deed  and  before  her  con- 
dition had  become  serious,  had  expressed 
a  desire  that  her  Interest  in  a  certain  tract 
of  land  be  mortgaged  to  a  sister  of  the  de- 
ceased for  the  purpose  of  obtaining  sufficient 
funds  to  defray  the  expenses  of  her  Illness. 
As  a  result  of  the  consultation  between  the 
children  present  and  said  attorney,  It  was 
agreed  and  understood  between  them  that 
to  save  costs  of  administration,  in  the  event 
of  the  death  of  their  mother,  a  bargain  and 
sale  deed  should  be  prepared  for  her  to  exe- 
cute, conveying  to  Ella  B.  Wagoner,  one  of 
her  children  (appellant),  all  of  her  estate, 
with  the  understanding  between  themselves 
that  the  grantee  would,  upon  the  death  of 
the  grantor,  pay  the  debts  of  the  ^estate  and 
distribute  the  residue  by  proper  conveyance 
equally  between  all  of  the  heirs  of  the  de- 
ceased. This  is  the  deed  in  question.  It  ap- 
pears that  H.  Belle  Wagoner  was  delegated 
to  present  the  deed  thus  pr^ared  to  the 
grantor  for  her  to  execute,  and.lt  was  under- 
stood that,  in  the  event  the  grantor  should 
raise  any  objection  as  to  its  concents,  H.  Belle 
Wagoner  would  explain  to  her  the  purport 
of  the  deed.  No  objection  was  made  by  the 
deceased,  and  it  appears  that  because  of  her 
weakness  her  signature  thereto  was  effect- 
ed by  H.  Belle  Wagoner  guiding  the  hand  of 
the  deceased,  and  the  deceased  acknowledged 
the  deed  then  and  there  before  a  notary. 
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[2, 3]  While  the  evidence  of  the  consulta- 
tion between  the  children  named  and  their 
attorney  respecting  the  propriety  of  dispos- 
ing of  the  property  of  the  deceased  without 
her  knowledge  or  consent  was  not  admissible 
as  proof  of  a  truat,  as  is  urged  by  counsel 
for  appellants  in  opposition  to  its  admission 
as  evidence  for  any  pntpose^  It  is  strong  evi- 
dence of  a  conviction  that  the  grantor  was 
at  the  time  unfit  to  manage  or  incapable  of 
making  disposition  of  her  property,  or  that 
she  did  not  possess  sufficient  intelligence  to 
understand  fully  the  nature  and  effect  of  the 
transaction.  £[ardlng  v.  Wheaton,  supra. 
We  use  the  fact  of  the  arrai^ieuient  between 
the  dilldren  present  for  the  purpose  of  cor- 
roborating the  obserratlons  already  made  as 
to  the  capacitr  of  Annie  Hofheins;  for,  U 
audi  an  arrangement  was  made,  it  demon- 
strates In  the  most  forcible  manner  the  opin- 
ion of  the  family  as  to  ber  Incapacity,  at 
least  in  a  Judicious  manner,  to  dispose  of  bter 
pn^perty.  Assomlng  stie  might  have  been 
capable  In  law  of  executing  a  deed,  it  la 
In^ossible  for  ns  to  Ignore  the  &ct  ttiat  she 
was  at  tba  mercy  of  those  Immediate  abont 
her.  We  do  not  impute  to  any  of  the  cbll- 
drcu  presoit  meditated  traad,  or  ftiat  one 
was  any  more  reoponslhle  tiian  the  other  for 
obtaining  the  deed  under  such  drcumstanc- 
ee ;  but  we  are  constrained  to  hold  that  the 
deed  vas  Obtataied  by  undue  Influence  exert> 
ed  over  weakness,  upon  one  whose  mind  had 
ceased  to  be  the  safe  guide  of  her  actions. 
It  la  therefore  against  conscience  fijr  inia 
S.  Wagoner  to  dnlve  any  advantage  from 
the  deceased's  act. 

The  whole  difficulty  In  this  case  arises  tiom 
the  conduct  of  Ella  H  Wagoner  after  the 
procnron^t  of  ttie  deed.  Since  the  death  of 
the  grantor  she  rqiresenta  the  transaction 
as  being  an  absolute  sale  to  her  of  all  the 
property  of  the  deceased.  To  prove  this 
important  averment  alleged  In  her  answer 
to  the  complaint,  Ella  E.  Wagoner  undertook 
to  prove  by  H.  Belle  Wagoner,  her  codefend- 
ant,  that  Annie  Hofh^ns  had  stated  to  her 
that  she  Intoided  all  hw  property  to  go  to 
Ella  E.  Wagoner  and  to  make  her  the  object 
of  her  bounty.  The  conrt  sustained  the  ob- 
Jectiims  interposed  to  all  questions  designed 
to  elldt  from  the  witness  the  details  of  any 
transaction  between  the  deceased  and  the 


witness  with  respect  to  the  disposition  ct  her 
property.  We  are  impressed  that  tills  course 
of  examination  was  an  attempt  to  prove  a 
consideration  for  the  conveyance  different 
from  that  stated  in  the  answer,  as  well  as 
that  expressed  In  the  deed  itself. 

[4]  But,  passing  tills,  counsel  for  the  re- 
spondents insist  that  the  witness,  being  a  co- 
defendant  and  a  party  in  interest,  and  the 
other  party  to  the  transaction  being  dead, 
should  not  be  permitted  to  testify.  On  the 
other  hand,  counsel  for  appellants  insist  that 
since  the  witness  was  made  a  party  to  the 
action  against  her  will,  and  that  she.  In  her 
testimony,  had  disclaimed  any  interest  what- 
soever in  tlie  result  of  the  litigation,  the 
testimony  was  competent  Not  deciding  that 
the  position  at  either  counsti  la  correct,  the 
evidence  of  this  witness  shows  (In  giving  her 
vershm  of  the  arrangtnnait  betweoi  Uie  par- 
ties as  to  the  pr^iaratlm  <tf  tiie  deed)  that 
she  told  the  attorn^  who  i^etutred  the  in- 
stmm^t  to  make  the  conv^ance  to  Ella  Bl 
Wagoner,  and  In  teniae  to  the  question, 
"Why  did  you  tell  BCr.  Pllklngton  to  make 
tiiat  deed  to  ESla  Wagoner  to  all  of  that  prop- 
erty?" ahe  repUed,  "My  motlier  told  me  to." 
For  all  intents  and  purposea  thla  waa  the 
evidence  aou^bt  to  be  elicited.  It  was  known 
to  tike  court  that  IHla  E,  Wagoner  had  for 
many  yean  lived  with  the  deceased,  diared 
with  hot  the  responsibilities  and  condoct  of 
bar  home,  and  that  she  cared  for  and  norsed 
the  deceased  In  her  Illness,  ^ce  the  court 
allowed  tiie  statement  that  the  deed  was  pre- 
pared In  accOTdonce  wltli  the  deceased's  di- 
rection to  stand,  the  court  mast  have  given 
the  statement  and  the  existing  relations  be- 
tween the  grantor  and  the  grantee  whatever 
wd^t  they  deserved,  and  tiie  app^lanta 
were  not  jnejudlced. 

[I]  We  conclade  to  affirm  the  Judgment 
and  order,  upon  the  ground  that  at  the  time 
of  the  execution  of  the  conveyance  Annie 
H(^elnB  was  not  capable  of  comprehmdlng 
fully  and  ftlrly  the  nature  and  effect  of  the 
transaction,  its  extent,  or  Its  importance,  and 
that  hex  mind  had  ceased  to  be  a  safe  guide 
for  her  actltms. 

Let  the  Judgment  and  order  be  ofllmied. 

OOLEMAN,  0.  and  DUOEBB,  3„  caa- 
car. 
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(Bpltaiitt  by  th»  Court.) 

1.  Wills  «=9357— Review  by  district  cottbt 
of  deolabation  of  invaliditt  ik  fbobatk 

OOtTBT. 

When  an  Instnimeiit  purporting  to  be  a  will 
haa  been  dedaied  inralid  hj  the  probate  court, 
the  diitriet  court  bu  Jurledictlon  to  bear  and 
determine  Its  validity  after  the  record  of  the 
probate  oonrt  has  Iteen  regularly  transmitted 
to  it. 

2,  Whjjb  ^»366— Review  of  Aoiassioif  to 

PBOBATZ  IN  PBOBATB  COTntT. 

•  The  action  of  the  probate  conrt  In  probatinr 
a  win  may  be  reviewed  under  seetionB  1439  and 
6881,  Code  1916,  tither  by  contest  in  the  pro- 
bate court  or  by  appeal  to  the  district  court. 

8.  WHJJB  «s»870— SUFJICIENOT  or  KBOOBD 
OH  AFFKAI.  nOU  FBOBATB  TO  DISTBIOT 
OOVBT. 

Section  143^  Code  1915,  constmed,  and 
htid  that  the  record  on  appeal  from  the  probate 
to  district  coupt  is  sufficient  if  properly  certi- 
fied, and  the  record  of  the  proceedings  at  the 
trial  in  the  probate  court  need  not  be  made  a 
part  of  the  record  by  Ull  d  ezeeptiMU. 

4.  Appeal  aitd  sbbob  <=»lta^— Widow  as 

AaOBIEVID  "PABTT"  IN  PBOBATR  PBOOEED- 
XNOa. 

Section  14S9,  Code  1915,  construed,  end 
\€ld  that  there  are  no  formal  parties  to  a  cause 
in  the  probate  court  wherein  a  will  is  offered 
for  probate,  and  that  the  word  "party"  in  the 
statute  means  "person"  agsrieved.  Held,  ha- 
tber,  that  the  widow  of  the  deceased  is  an  ag- 
grieved party  within  the  meaning  of  the  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Party.] 

6.  Wills  (^874— Tbial  de  novo  on  appeal 
pbom  obdeb  of  fbobati  ooubt  oh  appuoa- 
tioh  fob  pbobatb. 

Upon  appeal  from  the  probate  court  to  the 
district  court  from  an  order  or  Judgment  ad- 
mitting or  denying  the  probate  of  a  will,  the 
cause  is  tried  "de  novo." 

EXBCtJTOBS  AND  ADIONISTKATOBB  4=>36(19) 
— WHEBE  WILL  FODND  FABBIOATBD  BBUOVAL 
OF  EXECUTOBB  BT  PBOBATI  OOUBT  HOCA- 
TKBIAL. 

The  action  of  tiie  trial  conrt  in  ordering  the 
removal  of  appellants  ai  executor*  ftefd  im- 
material under  the  dreumBtances. 

7.  EXEOUTOBS  AND  ADHINISIBATOBS  «e92L(l>— 
VALIDXrr  OP  APPQIimiBHT  or  ADWNISiaA- 
TOR  WITH  WILL  AKNXXED. 

The  appointment  of  an  administrator  with 
the  will  annexed  Is  void,  when  the  persons  nam- 
ed in  tiie  will,  competent  to  ac^  are  apptrfnted 
and  accept  the  trust. 


Anteal  from  District  Coort,  Sandoval  Gotm- 
tjt  RaynoMfl,  Judges 
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A  ptiTpoxted  will  of  Bplmenle  A.  Wera,  d» 
ceased,  dated  Avgost  10,  1916,  was  filed  for 
probate^  and  sDOther  purported  will,  dated 
July  16k  1916,  was  filed  for  probate  by  Ven- 
ceslao  Miera,  and  after  bearing  the  probata 
court  admitted  the  win  of  July  16,  1916,  to 
probate,  and  decreed  tbat  ttio  will  of  August 
1^  Idlf^  was  Invalid,  and  Issned  lettws  to 
Joim  W.  Akers  and  Tenceslao  B.  BUera  as 
executors  and  ordered  that  tbe  will,  flie  opin- 
ion of  the  court,  and  the  record  In  the  Au- 
gust, 1916,  will  case,  be  transmitted  to  dis- 
trict court,  and  tbe  widow,  Morejilda  de 
IClraa,  appealed  firom  the  order  and  from  an 
order  appointing  Ross  Menitt  as  third  ex- 
ecutor or  as  administrator  of  the  estate,  and 
saisea  M(mtoya  appealed  from  the  order  ad- 
mitting the  July,  1916,  will  to  probate,  and 
the  widow  began  an  actbm  In  the  district 
court  to  have  tbe  tbree  necutors  of  the  es- 
tate renuiTed,  and  this  case  and  the  three  ap- 
peal cases  were  consolidated  for  trial  !□  tbe 
district  court,  and  heard  with  tbe  cause  cer- 
tified by  tbe  probate  court,  and  judgments 
were  rendered  that  the  July,  1916.  will  was 
invalid,  tbat  the  August.  1916,  wUL  was  valid, 
and  tbat  the  executors  were  guilty  of  neglect 
of  du^,  and  from  such  Judgments  John  W. 
Akers.  Venceslao  8.  Miera  and  others  per- 
fected appeals.   Judgments  affirmed. 

A.  B.  Renehan  and  Carl  H.  Gilbert,  both  of 
Santa  F6,  for  appellants. 

Bartb  &  Mabry,  of  Albuquerque,  Marcos  C. 
de  Baca,  of  Bernalillo,  and  Felix  Baca,  of  Al- 
buquerque (A.  A.  SedlllO,  of  Albuquerque^  of 
counseO,  for  appellees. 


•PARKER.  C.  J.  Eplmenlo  A.  Miera  died 
in  Sandoval  county  on  October  9,  1916,  pos- 
sessed of  certain  real  and  personal  property. 
Ten  days  after  his  death  an  Instrument  pur^ 
porting  to  be  his  last  will  and  tesUment, 
dated  August  19,  1916,  was  Sled  for  probate 
In  the  office  of  the  clerk  of  the  probate  court 
On  November  25,  1916,  another  instrument, 
purporting  to  be  his  last  will  and  testament, 
dated  July  6,  1916,  was  filed  for  probate  by 
Vencesalo  Miera  in  said  court. 

Hearings  were  had  In  the  probate  conn 
with  respect  to  both  of  said  instruments,  and 
on  January  6, 1917,  the  probate  court  admit- 
ted the  July,  1916,  will  to  probate;  decreed 
that  the  August.  1916,  will  was  invalid;  Is- 
sued letters  to  John  W.  Akers  and  Tenceslao 
S.  Miera,  as  executors  of  said  estate,  and  or- 
dered that  the  will,  tbe  opinion  of  the  court, 
and  the  record  in  tbe  August,  1916,  will  case 
be  transmitted  to  the  district  court  In  con- 
formity to  the  statute  in  such  cases  made 
and  provided. 

UereJllda  O.  de  Miera,  the  widow  of  the 
deceased,  appealed  from  the  order  admitting 
to  probate  the  July,  1916,  will,  as  well  as 
from  another  order  made  by  said  court  ap- 
pointing one  Boss  Merritt  as  a  third  executor 
or  as  an  admlnistoator  of  saM  estate^  Blisea 
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Hcmtoya,  named  as  a  legatee  and  derlsee  !n 
tbe  Anffost,  1916,  will,  also  appealed  from 
ttie  order  probating  the  July,  1916.  wUl.  The 
widow,  on  Aaguat  28,  1917,  institated  an  ac* 
don  In  tbe  district  court  tor  Sandoval  county, 
by  wblcli  she  sought  to  have  the  three  ex- 
ecntors  of  the  estate  removed  from  office  on 
tbe  ground  of  neglect  of  duty  by  them.  This 
cause  was  docketed  In  the  district  court  as 
No.  481.  The  three  appeal  cases  and  cause 
numbered  481  were  consolidated  for  trial  in 
the  dlatrlct  court,  and  beard  with  the  cause 
certified  to  the  district  court  by  the  probata 
court  and  involving  tbe  order  of  the  last- 
named  court  holding  invalid  the  will  dated 
August  19,  191S.  Judgments  were  rendered 
by  tbe  district  court  boldlog,  In  substance 
and  effect,  that  the  will  of  July  6,  1916,  was 
fabricated  by  Venceslao  S.  Miera  after  the 
death  of  Eplmenlo  A.  Mlera;  that  the  July 
will  was  Invalid;  that  the  August  will  was 
in  all  re8[>ects  valid ;  and  that  tbe  executors 
had  been  gnllty  of  neglect  of  duty.  From 
such  Judgments  John  W.  Akers,  Venceslao  3. 
Mlera,  Onofre  Akers,  and  BBtefana  Wagner 
have  perfected  appeals  to  this  court. 

[1]  1.  The  appellants'  counsel  challenge  tbe 
right  of  the  district  conrt  to  make  any  order 
or  enter  any  judgment  with  respect  to  the 
August  will  on  the  ground  that  no  appeal 
was  taken  by  tbe  widow  or  Ellsea  Montoya 
from  tbe  action  of  the  probate  court  In  deny* 
lug  tbe  probate  of  that  will.  In  this  Juris- 
diction the  Legislature  has  wisely  seen  fit 
to  cause  to  be  reviewed  by  district  courts 
any  order  or  Judgment  of  a  probate  court  de- 
claring InvaUd  the  last  will  and  testament  of 
any  person,  and  this  Is  true  whether  the  de- 
cision of  the  court  be  made  In  a  contest  be- 
fore it  or  In  an  original  proceeding  before  it 
to  probate  a  will.  Sections  6879  and  5883, 
Code  1915.  In  tbe  cases  at  bar,  the  record 
discloses  that  tbe  probate  court  ordered  the 
record  in  the  August  will  case  to  be  trans- 
mitted to  the  district  court,  and  that  tbe  rec- 
ord was  transmitted  to  and  received  by  that 
court.  Eliminating  the  proposition  as  to 
the  sufficiency  of  tbe  record,  there  can  be 
no  doubt  but  that  the  district  court  was 
authorized  to  hear  and  determine  the  prop- 
osition as  to  the  validity  of  the  August  will. 
It  obtained  this  right  of  Jurisdiction  and  re- 
view, not  by  virtue  of  an  appeal  by  any 
af^rieved  party,  but  by  operation  of  tbe  law. 

[2]  2.  Appellants  contend  that  the  court  was 
without  jurisdiction  in  tbe  matter  of  tbe  July 
will.  The  argument  first  made  is  that  to  ac- 
quire jurisdiction  the  statute  must  be  strictly 
followed,  and  that  an  order  admitting  to  pro- 
bate a  certain  will  is  not  a  final  Judgment 
from  which  an  appeal  was  allowable  at  the 
time  the  proceedings  In  thU  case  were  had. 

Where  an  order  has  been  made  probating 
a  will  the  action  of  the  probate  court  In  the 
premises,  under  our  statutes,  may  be  re- 
viewed by  two  distinct  and  separate  methods, 
vtK.  by  way  of  oonteit  in  the  conrt  in  which 


thfl  wni  was  admitted  to  probata  (sectton 
5881,  Oode  191(9,  prorldbig  the  eontsst  be  Ini- 
tiated within  one  year  after  au6h  iwobate,  and 
by  an  aK>eal  to  the  district  court.  Section 
1439,  Code  1915,  as  construed  In  Teopfer  t. 
Kaeufer,  12  N.  M.  372.  379,  78  Pac.  68,  67  L. 
B.  A.  815.  The  fact  that  no  contest  was  Ini- 
tiated In  the  probate  court  with  respect  to  tbe 
July  will  is  Immaterial,  for  tbA  widow  and 
any  other  Interested  party  was  free  to  pursue 
tbe  remedy  by  appeal  without  Initiating  any 
contest  before  the  probate  court. 

[3]  3.  The  appeal,  however.  Is  attacked 
upon  the  ground  that  the  record  of  the  pro- 
ceedings of  the  trial  In  the  probate  court  was 
not  settled  and  signed  and  made  a  part  of 
the  record  on  appeal  to  the  district  court  by 
way  of  bill  of  exceptions.  The  argument  Is 
based  upon  that  part  of  section  1438,  Ck>de 
1915,  providing  that  appeals  to  the  district 
court  from  the  probate  court  must  be  bad 
"subject  to  tbe  same  restrictions  as  in  case 
of  appeals  from  the  district  to  the  Supreme 
Court."  Counsel  assumes  that  consequCTitly 
the  record  of  proceedings  can  come  before  the 
district  court  only  when  tbe  same  are  settled 
and  signed  as  a  bill  of  exceptions,  although 
the  proceeding  In  the  probate  «iurt  constituted 
a  nonjury  case  and  the  statute  (section  4493, 
Code  1915,  the  section  in  force  at  the  time 
the  appeal  was  taken  and  perfected)  author^ 
izes  the  testimony  and  all  motions,  orders,  or 
decisions  made  or  entered  In  the  progress  of 
the  trial  to  become  a  part  of  the  record  by 
certificate  rather  than  by  way  of  bUl  of  excep- 
tion. The  record  of  the  probate  conrt  was 
certified  by  Its  clerk  to  the  clerk  of  the  dte- 
trict  court,  upon  order  at  tbe  probate  court, 
and  that  is  sufficient  under  tbe  statute;  the 
transcript  of  testimony  having  been  verified 
by  certificate  of  the  official  stenographer. 

[4]  4.  Counsel  for  appellant  also  assert 
that  the  statute  <mly  permits  ''parties"  to 
tbe  cause  to  appeal,  and  argues  that  neither 
the  widow  of  the  deceased,  or  Ellsea  Mon- 
toya, were  "parties"  to  the  cause  in  tbe  pro- 
bate court  The  statute  does  use  tbe  word 
"party,"  but  It  does  not  mean  a  formal  party, 
because  there  are  no  formal  parties  to  such 
a  cause  in  tbe  probate  court.  We  bold  that 
any  a^leved  person  may  appeal  to  the  dis- 
trict court  under  section  1439,  Code  1915,  and 
that  both  the  widow  and  Eiiaea  Montoya. 
under  tbe  drcnmstancei,  wen  aggrieved  par- 
ties. 

[B]  6.  In  Teopfer  v.  Kaeufer,  12  N.  M.  372. 
379,  78  Paa  63,  54  (67  I*  R.  A.  315).  dted  su- 
pra, It  was  said  that  after  tbe  record  is  sent 
up  "the  whole  matter  was  before  tbe  district 
court  for  a  trial  de  novo"  which  answers  ap- 
pellants* contention  that  the  court  should  not 
have  tried  the  case  de  novo. 

[I]  6.  There  Is  substantial  evidence  to  sup- 
port tbe  finding  of  the  court  that  the  July 
will  was  fabricated  after  the  death  of  Epl- 
menlo A.  Hlera.  as  well  as  to  support  the  find- 
ing that  the  Aogoat  will  was  valid  In  all  re- 
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apecta.  That  being  bo,  it  follows  that  J<^ 
W.  Aken,  Tenc«slao  8.  Miera,  and  Boss  Uer- 
iltt  an  without  rlg^t  to  administer  the  said 
•rtate.  Upon  that  premiee  the  action  of  the 
oonrt  In  remorlng  them  as  executors  Is  ren- 
dered InunaterlaL  The  right  of  Aken  and  V. 
8.  MIera  to  administer  the  estate  depended 
upon  the  nUdlty  of  the  July  yrUl  -under 
wtaldi  thtj  dalmed  the  rif^t,  and  In  whldh 
tbci7  vare  nominated  as  executors;  and,  that 
win  having  been  declared  spurious,  their 
rl^ts  In  that  respect  aid. 

[7]  7.  The  persons  named  as  ezecntors  in 
the  July  wUl  were  competent  to  act  as  such, 
and  the  appointment  by  the  probate  conrt  of 
Bobs  Uerrltt  as  a  third  executor  or  as  an  ad- 
ministrator with  the  witl  annexed  was  with- 
out the  sancticm  of  the  law.  Consequently  he 
also  Is  without  right  to  urge  the  proposition 
here  that  the  court  was  without  right  to  re- 
move him.  It  might  also  be  stated  that  he 
does  not  appear  in  the  record  as  an  appellant 
before  this  court,  and  that  he  is  not  urging 
ttie  proposition,  but  that  the  appellants  of 
record  are  attemptiog  to  do  It  for  htin. 

In  conclusion,  we  might  add  that  It  Is  not 
entirely  clear  as  to  wfa«i  a  judgment  of  re- 
moral  of  an  executor  or  administrator  of  an 
estate  rend»ed  undw  the  prorlsloDs  of  sec- 
tloD  2241,  Oode  1915,  should  be  sustained.  The 
.aectlim  authorises  an  actiot  In  the  district 
court  for  the  purpose, of  having  an  executor 
OT  administrator  removed  who,  among  other 
things,  has  been  "unfaithful  to  or  neglected 
his  trust,  to  the  probable  loss  of  the  appli- 
cant.** The  executors  in  the  case  at  bar  ex- 
ecuted their  Nmd  In  a  sum  which  we  assume 
was  sufficient  to  make  good  to  the  widow  any 
loss  she  may  have  sustained  by  the  unfalth* 
fulness  and  n^lect  ot  duty  of  the  executors. 
Under  such  drcumstances,  the  question  re- 
curs as  to  whether  the  widow  could  be  said 
to  have  been  subjected  to  "probable  loss." 
We  have  found  no  legal  deflnitioD  of  those 
words.  We  shall  not  discuss  the  subject  fur- 
ther, however,  because  a  decision  of  the  prop- 
osition Is  unnecessary  to  the  disposition  ot 
this  case.  For  the  reasons  mentioned,  the 
judgments  of  the  trial  court  will  be  affirmed; 
and  It  is  so  ordered. 


BOBBBT9, 
Jodge,  concur. 


and  HOLLOIiAN,  District 


(GB  UUb,  292) 

NEW  TORK  PLATH  GLAS9  INS.  00.  T. 

MARTINES.    (No.  8859.) 

(Supreme  Court  of  Utah.   Nov.  26,  1919.) 

1.  IfAffTEB  Am)  BKBTAirr  •s>890(8)— EviDINCE 
SHOWIIfO  III JUBT  TO  THIBD  FKB80IT  BT  SBBV- 
Airr'S  IfTCLIGKNCE  IN  HIS  KUPLOTinElTT. 

In  an  action  by  a  plate  glass  insurer  to 
recover  from  a  garage  keeper  damages  to  the 
front  of  a  hotel  caused  by  iMuAdng  an  auto  bus 
from  the  garage  Into  It  evidenoe  Md  to  sustain 


finding  that  defendant,  "by  his  servants  and 
employes  acting  within  the  scope  of  employ- 
ment, committed  the  Injuries  complained  ol 

2.  UABTXB  and  SiaVANT  ^3301(1)— OWNEB- 
SHIP  or  AUTOHOBIU  DOES  NOT  BRABU8H 
UABIUTX. 

The  mere  fact  of  ownership  of  an  antomo- 
bile  will  not  establish  liability  of  the  owner  for 
injuries  resulting  from  negligent  operation  by 
one  to  whom  the  owner  has  lent  the  car,  some- 
thing more  than  ownership  being  required  to 
establiBh  agency  or  the  relation.*^  master  and 
servant  between  the  owner  and  a  borrower  or 
negligent  operator.^ 

3.  APFBAL  and  IBKOB  «E9l058(l)— Hakhlesb 
EKBOB  IN  EXCLUSION  Or  DOCUIOCNTAST  XTI- 
DENCI  0THEBWX8B  DEVELOPED. 

In  a  plate  glass  Insurer's  action  against  a 
garage  keeper  for  damages  through  the  negli- 
gence of  the  keeper's  emp1o;«  in  backing  an 
auto  bus  into  a  hotel  front,  exdusion  from 
evidence  of  a  book  of  acconuts  between  defend- 
ant garage  keeper  and  a  third  person,  who  drove 
the  bus  on  a  percentage  basis,  held  harmless  to 
defendant,  who  testified  at  great  length  and 
without  contradiction  as  to  his  boslnesB  and 
settlements  with  the  bus  operator. 

AiKieal  fln»n  District  Court,  Sevier  Goun- 
ty;  H.  N.  Hayes,  Judge. 

Action  by  the  New  York  Plate  Glass  In- 
surance Company,  a  corporation,  against  F. 
O.  Martlnes.  Judgment  for  plalntUt,  and 
defendant  aiv)eal8.  Afllrmed. 

Bean  ft  Hunt,  of  Blcfafleld,  for  appelant. 
E.  E.  Hoffman  and  J.  H.  Brlckson,  both 
of  Blchfleld,  for  ret^ondent 

COBTUAN,  C.  J.  This  waa  an  action 
brought  by  plaintiff  to  recover  damages  by 
reason  of  the  negligent  operation  of  an  auto- 
mobile. 

It  Is  In  substance  alleged  in  the  complaint 
that,  at  the  time  of  the  negligence  complained 
of,  defendant  was  engaged  in  the  business 
of  buying  and  selling,  repairing  and  storing, 
operating  and  fairing  out,  automobiles,  and 
running  a  garage  and  automobile  livery  at 
Richfield,  Utah;  that  wfalle  engaged  In  the 
business  aforesaid  defendant's  agents  and 
employes  negligently  and  carelessly  backed 
an  auto  bus  from  defendant's  garage,  across 
a  street,  and  against  a  hotel  building  owned 
by  one  Mrs.  Diana  G.  Johnston  and  Insured 
by  the  plaintiff,  thereby  breaking  the  plate 
glass  front  aod  damaging  the  said  building 
to  the  amount  sued  for  In  the  action.  It  is 
further  alleged  that  the  plaintiff's  claim  for 
damages  against  the  defendant  was  paid  by 
It,  as  insurer,  to  the  said  Diana  O.  Johnston, 
and  her  right  of  action  against  the  defend- 
ant Is  duly  assigned  to  the  plaintiff. 

The  answer  admits  that  during  the  times 
stated  in  the  complaint  defendant  was  en- 
gaged In  maintaining  a  garage  at  Bldifield, 
Utah,  and  engaged  In  buying,  selllnA  stwlng, 


^»rat  otbM>  essM  »M  Nun  tople  and  KKT-NUHDBB  in  all  Ksy-Numlwrsd  DlgeBts  and  IndsKM 
■Kerartana  v.  Wiatwi,  47  TTtak,  M,  IB  Ps&  «?.  U  B.  A.  UlCD,  «U. 
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tad  repairing  automobiles,  and  denies  gcawr^ 
ally  tbft  otlier  allegations  of  the  complaint 

The  trial  was  to  tbe  court  wltbont  a  ]ut7> 
Jodgibent  was  roidered  In  plalntUTs  tarm 
as  prayed  for  In  Its  complaint.  Motkn  for 
a  new  trial  was  made  and  denied.  Defend- 
ant appeals. 

The  errors  complained  of  on  appeal  go  to 
tlie  admission  of  certain  testimony  over  de> 
fendant^  objection,  denial  of  motion  ft>r  a 
ntmsnl^  tbe  insufficiency  of  Oie  testimony 
to  support  Oie' trial  court's  flodlngs,  and  tbe 
doilal  of  defendant's  motlcm  for  a  new  trial. 

Tbe  facts  disclosed  by  fbe  testimony  sbow 
that  the  defoidant  was,  on  tlie  date  of  tbe 
acddttit^  Uay  S,  1817,  the  owner  of  an  auto 
bus  and  badk.  There  Is  testimony  tending 
to  show  that  the  bus  was  being  ogented. 
under  a  verbal  lease  from  tbe  defendant  by 
one  Jos^b  Ireland,  who  collected  tbe  fares 
from  the  traTeling  public  and  paid  to  the 
defradant  16  per  coitum  of  the  net  proceeds 
thus  leoUsed  in  the  (^ration  of  the  bus, 
vmder  the  name  of  Blchfleld  Auto  Serrioe. 
When  not  In  nse  upon  tbe  roads,  tiie  bns  was 
kept  without  charge  at  tbe  garage  of  the  de- 
fendant. On  the  evenli^  of  the  day  in  quea- 
tlon,  the  garage  was  left  In  the  sole  charge 
of  one  Kenneth  Bood,  an  employ^  of  the  de- 
fendant Ireland  had  been  engaged  to  take 
a  party  from  the  Johnston  Hotel,  Just  across 
the  street  from  the  garage,  to  Monroe  Hot 
Springs,  and  had  arranged  with  Hood  to 
drive  the  bus  over  to  the  hotel  while  he  (Ire- 
land) was  preparing  for  the  Intended  trip. 
Hood  negligently  backed  the  bus  from  the 
defendant's  garage  across  the  street,  over 
the  curbing  and  into  the  hotel,  thereby  caus- 
ing the  damages  complained  of  to  the  hotel 
building.  The  hotel  building  was  at  the 
time  insured  against  accident  by  the  plain- 
tiff, and.  under  the  terms  of  the  policy  and 
an  assignment  made,  the  plaintiff  was  sub- 
rogated to  the  rights  of  the  owner  of  the 
hotel  in  the  action  brought  for  damages 
agalQst  the  defendant 

The  defendant  testified  that  the  duties  of 
his  employ^,  Hood,  were  those  of  a  night 
watdmian.  to  let  cars  in  the  garage  for  stor- 
age, direct  their  storage,  move  cars  when 
necessary  to  do  so,  collect  storage  fees,  and 
that  he  had  tbe  general  care  and  manage- 
ment of  the  garage  business  from  7  o'clock 
in  the  evening  until  8  o'clock  in  fbe 
moming.  The  testimony  of  the  defendant 
further  tends  to  show  that  Bood  was  In- 
experienced In  the  operation  of  motor  cars 
on  their  own  power,  and  that  the  defendant 
had  instructed  Hood  that  his  duties  were  to 
be  confined  to  doing  tJie  work  within  the 
garage  and  that  he  should  not  attempt  to 
move  the  cars  left  there  or  about  the  build- 
ing exc^t  by  hand. 

William  Johnston,  a  witness  for  the  plain- 
tiff, testified  that  lie  was  at  the  time  of  the 
accident  the  proprietor  of  the  hotel,  and 


that  be  and  bis  wife;  ttie  owner,  were  at  tbe 
time  engaged  In  running  it;  that  hotb  be* 
fbrei  and  after  tbe  accident  tbe  defendant 
bad.  In  eonvanadoiis  wiOi  btan,  admitted  tbat 
Hood  and  Ireland  were  in  his  employ,  and 
that  he  had  sen  them  both  working  in  and 
about  the  defendant's  garage;  that  after 
tbe  acdd^t  ttu  dtftt^ant  bod  a<knoirt- 
edged  to  tbe  witness  that  they  were  working 
for  him  and  that  he  would  hold  out  tbelr 
wages  to  pay  to  tbe  botel  tbe  damaces  occa- 
sioned by  tbe  accident;  tbat  subseaoently 
Om  defendant  advised  him  that  BooA  and 
Ireland  had  Quit  woridng  tor  blm  and  tbat 
he  was  in  nowise  reqiranslble  for  tbe  damag- 
es The  defendant  denied  that  Ireland  was 
in  bis  «nploy  at  tbe  Ume  of  tha  moddei^  or 
that  be  bad  admitted  to  the  witnees  Johnston 
that  Ir^nd  was  wortdng  for  Urn  at  tbe 
time.  He  Amber  testlfled  that  Ireland  ms 
operating  the  bus  under  lease  as  before 
stated. 

The  trial  court  found: 

"Tbat  on  or  about  May  8,  IfilT,  tbe  defend- 
ant, wUle  engaged  in  the  bnsbiesB  of  running 
the  said  garage,  *  *  *  and  by  Ids  agenbt. 
employfii,  and  servants,  to  wit  one  Kennetii 
Hood,  did  car^asly,  negligently,  and  wrong- 
fully back  tbe  said  auto  bns  into  and  npon  Utc 
front  of  the  said  building,"  etc 

[1]  Tbe  defoidant  contends  that  under  the 
testimony  Hood  was  not  acting  within  the 
scope  of  his  employment  with  the  defendant 
but  solely  as  the  agent  and  servant  of  Ire- 
land, and  that  as  a  matter  of  law  he  should 
not  be  held  to  answer  for  the  damages  sued 
for  by  plaintiff.  In  support  of  tills  conten- 
tion, counsel  have  dted  us  to  Sherwood  v. 
Warner,  27  App.  D.  C.  64,  4  I*  R.  A.  (N.  S.) 
651.  7  Ann.  Cas.  9&  In  that  case  the  plain- 
tiff was  a  mechanic  in  the  employ  of  an 
elevator  and  machine  company  that  had 
sent  plaintiff  with  certain  helpers  to  repair 
a  damaged  elevator  (not  In  use)  for  the  de- 
fendant. While  working  upon  the  elevator, 
the  plaintiff's  arm  became  caught  between 
a  wheel  and  the  elevator  ropes.  The  plaln- 
tlfl,  through  his  helpers,  called  the  defend- 
ant's house  Janitor — ^who  was  not  employed 
to  repair,  nor  assldtlng  in  the  r^airing. 
nor  engaged  In  i^rating^  tbe  elevator — to 
aid  In  extracting  the  plaintiff.  The  ]anit<»-  re- 
sponded to  the  request  made  by  tbe  plain- 
tiff and  lowered  the  elevatcu-  Instead  of  rais- 
ing It  thereby  severely  Injuring  the  plain- 
tiff, by  reason  of  which  he  sought  to  record 
damages  against  the  defendant  It  was  held 
as  matter  of  law  that  under  the  drcnm- 
stances  the  Janitor  acted  as  the  agent  of 
the  plaintiff,  and  not  In  the  general  course  of 
his  employment  as  the  defendant's  servant 
The  conrt  in  passing  upon  the  QuestlOD  therf 
involved,  enunciated  the  well-recogniaed  doc- 
trine that— ■ 

*7o  make  a  master  Uable  for  an  Injnry  cant- 
ed 1^  his  aorran^B  nsgUgeaes,  the  awrsm 
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mii6t  have  dose  tbe  act  causing  the  injury  in 
the  aerrtce  of  the  tnaster,  and  in  doins  an  act 
which  the  master  la  bound  to  perform  or  which 
la  done  by  his  direction.*' 

While  the  doctrine  as  applied  to  die  facta 
In  tiiat  case  Is  based,  as  we  believe,  on  sound 
legal  principles,  and  aopports  the  contention 
and  tbeory  of  the  d^endant  here,  It  mnst 
be  kept  In  mind '  that  there  Is  testimony  ^ 
record  before  us  tending  to  show  that 
the  defen^nt  admitted  after  tbe  accident, 
as  wdl  as  hefwe,  tihat  both  Hood  and  Ire- 
land were  wmklng  for  him  at  tb»  time  of 
the  accident  These  admissions  on  the  part 
of  the  defendant,  as  testified  to  Iqr  wit- 
ness Johnston,  when  taken  In  connection 
wldi  file  forttier  facts,  admittedly  tme, 
ttiat  -when  fbe  accident  occurred  Hood  was 
In  ttie  general  empKqr  of  the  defendant,  hav- 
ing sole  duvge  of  defendants  garage  where 
auto  cars  were  being  ccmstantly  stored  and 
handted,  that  Ireland  who  was  drtvli^  the 
auto  bos  in  qoestlMi  and  cared  tm  It, 
when  not  miming,  at  defendant's  garage  and 
made  hSa  headquarters  flliere,  affOTds  some 
snbstantlal  teethntmy,  at  l^t,  on  which  to 
base  the  finding  of  the  trial  court  that  "the 
defendant  by  his  servants  and  employe- 
committed  the  Injuries  to  property,  as  com- 
plained of  by  plaintiff. 

[2]  While  It  la  true,  as  was  hdd  by  this 
court  In  McFarlane  v.  Winters,  47  Utah, 
698,  16B  P&e:  4S7,  L.  R.  A.  1916D,  618,  the 
mere  fact  of  ownership  of  an  automobile 
will  not  eatabllBh  a  liability  ot  the  owner  for 
injuries  resultant  from  tbe  misuse  ta  neglU 
gent  operation  by  one  to  whran  tiw  owner  has 
loaned  It,  and  8<Hnethlng  more  than  owner- 
ship Is  required  to  establlidi  agency  or  the 
relation  of  master  and  servant  between  the 
owner  and  the  borrower,  or  tbe  negligent 
operator,  yet,  In  view  of  tbe  tosttanony  here 
as  to  the  admiwtcms  of  the  defendant,  and 
the  facta  and  drcum stances  disclosed  by  the 
record,  we  are  not  prepared  to  say  that  the 
trial  court's  Qndlng  as  to  defendant's  liability 
was  not  a  proper  one. 

[1]  In  support  of  defendant's  theory  tha.t 
the  auto  bus  In  question,  while  owned  by  the 
defendant,  was  being  operated  under  a  lease 
from  the  defendant  to  Ireland  at  the  time 
of  tbe  accident  and  that  the  defendant  had 
no  control  over  It,  defendant  offered  to  In- 
troduce In  evidence,  over  the  objection  of 
the  plaintiff,  a  book  purporting  to  be  the 
accounts  kept  by  Ireland  while  he  was  driv- 
ing the  auto  bus,  and  to  further  show  that 
settlements  were  made  between  Ireland  and 
the  defendant  for  the  use  of  the  bus  upon  a 
percentage  basis,  and  also  to  sliow  that  Ire- 
land was  not  in  defendant's  employ  at  tbe 
time  of  the  accident.  The  trial  court's  re- 
fusal to  admit  the  book  Is  assigned  as  error. 

^e  authenticity  of  the  book  was  not  a^ 
tempted  to  be  shown,  except  the  defendant 
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t«tified  ttiat  he  was  acquainted  with,  and 
that  the  entrlee  were  In,  the  handwriting  of 
the  garage  bookkeeper.  Moreover,  the  de- 
fendant was  permitted  to  testify  at  great 
length,  and  without  contradiction,  as  to  how 
he  had  transacted  business  and  made  his  set- 
tlements with  Ireland.  The  record  stands 
nnctmtradlcted  that  Ireland  was  operatias 
the  bus  on  a  percentage  basis  and  that  set- 
tlements were  made  In  accordance  with  the 
book  k^t  by  the  garage  bookkeeper.  From 
any  viewpoint  we  cannot  perceive  how  the 
exclusion  of  the  exhibit  tiered  was  preju- 
dicial to  Qie  defendant. 

As  we  view  the  record,  the  findings  of  the 
trial  court,  as  pointed  out,  are  sustained 
by  the  evidence,  and  we  find  no  prejudicial 
error  assigned  that  would  warrant  us  in 
reversing  the  Judgment  It  Is  therefore  or- 
dered that  the  Judgment  of  the  district  court 
be  affirmed.   Costs  to  the  reeptmdent. 

FBICK,  WC;BB!B»  GIDEON,  and  THTTB- 
HAN»  JJ^  concur. 


(55  Utah,  184) 
OLARK  et  aL  T.  LUND.    (No.  8376.) 

(Supreme  Court  of  Utah.   Nov.  2S,  1919J 

1.  IdifXTAnoir  or  Aonoire  «s»l4r-CoiiTBAOTS 

TO  SHOBinEK  PKBIOD  TAIJD. 

Parties  to  a  contract  may  stfpnlato  for  a 
period  of  limitations  shorter  than  that  fixed 

by  the  statute  of  limitations. 

2.  Sales  9=»4S1— Rblbasb  vboh  ixfstbbb  u- 
abixjtt  hot  ootbhakt  to  sbbhazn  noh 

BUFF. 

A  clause  in  a  "guaranty  contract,"  In  which 
a  seller  represented  and  warranted  a  atoUlon, 
"this  contract  exjdres,  and  the  seller  is  hnrtrtgr 
released  frcnn  any  further  oUlgationa  to  the 
purdiaser  after  April  1,  1915,"  was  not  a 
covenant  or  agreement  not  to  sue  on  the  con- 
tract after  April  1«  1816. 

8.  Sales  «s>431—Bbijeasi  oonsTBUKD. 

A  danse  In  a  "guaranty  contract^**  In  whldi 
a  seller  warranted  a  stallim  to  be  aerviceably 

BDund,  "this  contract  expires,  and  the  seller  is 
hereby  released  from  any  further  obligaticms 
to  tbe  parchasen  after  April  I,  IfllA,"  bad  the 
effect  of  releasing  the  seller  from  any  duties  or 
defaults  occurring  after  April  1,  1915,  but  did 
not  prevent  the  porchaaers  from  suing  tor  de- 
faults occurring  priw  to  such  date. 

4.  LncxTATioN  or  AonoRS  «S324(4)  —  Bxz- 

TBAB  STATOn  AFFUOABU  TO  BBUOB  Or 
WABBANTIBB  IS  SALS. 

An  action  kt^d  based  on  an  alleged  breadi 
of  contract  of  warranty  and  governed  by  the 
six-year  statute  of  limitations,  and  not  Gomp. 
Laws  1917,  I  6468,  prescribing  three  years  as 
tbe  period  for  the  commencement  of  action  for 
relief  on  the  ground  of  fraud ;  although  it  was 
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alleged*  In  the  eomplaint  tiiat  rqiraeentatlou 
and  wamutfee  in  tbe  agreanoit  were  filae  and 
ontrae. 

Appeal  from  Diatilct  Court,  Utah  Ooimtar; 
A.  B.  Morgan,  Judge. 

AcUoD  by  E.  W.  Clark  and  others  against 
li.  W.  Land.  From  Judgmeat  at  dlflmiaaal, 
plaintlfls  appeaL  BeTwsed. 

Parker  A  BoMiukhi,  of  ProTO,  for  appel- 
lants. 

Edward  McOnrrln  and  W.  B.  Bydalch, 
both  of  Salt  Lake  Cntr,  for  respondent. 

WBBBB,  J.  The  amended  conqilalnt  filed 
plalntlffg  ia.  In  sabstance,  that  on  Decern- 
ber  17,  1913,  lOalntlfls  purchased  a  stalUon 
from  deftodant  for  flie  sum  of  $2,600,  and 
that  the  parties  at  that  time  entered  into  a 
contract  denominated  a  ''guaranty  contract;" 
in  which  the  defendant  represented  and  war- 
ranted tibe  Bullion  to  be  serrlceably  sound. 
The  contract,  which  Is  set  out  in  the  com- 
plaint, ccmtaln^  among  others,  this  provi- 
aton: 

"ThU  contract  «xpireB,  and  the  seller  Is 
hereby  released  from  an;  further  obligatlonB 
to  the  purchasers  after  April  1, 1916."  • 

It  ia  further  aUeged  that  tlie  represoita- 
tlons  and  warranties  In  the  agreement  were 
false  and  untrue,  and  fliat  said  stallicm,  at 
the  time  of  sale  was  afflicted  with  chronic 
Inflammation  of  the  Urer,  and  that  becanae 
of  such  disease  he  died  oa  or  about  Uay  13, 
1914.  Plaintiffs  further  allege  that  they  duly 
perfcnmed  all  conditlMia  precedent  on  their 
part  to  be  performed  under  the  terms  of  the 
agreranent,  and  that  the  said  stallion,  if  as 
represented  and  warranted  by  the  defendant, 
would  be  of  the  value  of  92,600,  but,  if  not 
as  represented  and  warranted,  would  be  of 
no  value  whatever. 

To  the  amended  complaint  defendant  de- 
murred on  these  grounds: 

"(1)  That  aaid  amended  complaint  does  not 
state  facts  snffieient  to  eonstitate  a  cause  of 

action. 

"(2)  That  said  alleged  cause  of  action  set 
forth  in  said  amended  complaint  is  barred  by 
the  -prorisions  of  sabdlvision  4  of  section  2877 
of  the  Compiled  Laws  of  Utah  of  1907,  and 
also  is  barred  by  the  provisions  of  sobdlrision 
4  of  section  6468  of  the  CompUed  Laws  of  the 
State  of  Utah  of  1917. 

"(3)  That  on  its  face  said  amended  com- 
plaint shows  that  the  alleged  cause  of  action 
set  forth  therein  is  barred  by  the  provisions  of 
subdivision  4  of  section  2877  of  the  Compiled 
Laws  of  the  SUte  of  Utah  of  1907,  and  also  is 
barred  by  the  provisions  of  subdivision  4  of 
section  6468  of  the  Compiled  Laws  of  the  State 
of  Utah  of  1917. 

"(4)  That  upon  Its  face  said  amended  com- 
plaint shows  that  the  alleged  cause  of  action 
therein  set  forth  is  ntdl,  void,  expired  and  fully 
release  and  of  no  further  elfeet  or  bin^g 


after  the  1st  day  of  Aptfl,  1919,  and  that  It  is 
also  barred  by  ^e  provisions  of  snlidiTision  4 
of  section  2877  of  the  Compiled  Laws  of  the 
State  of  Utah  of  1907,  and  is  also  barred  by 
the  provisions  of  subdivision  4  of  section  6468 
of  the  Compiled  Laws  of  the  State  of  Utah  of 
1917.» 

The  demurrer  was  sustained  by  the  court. 
Plaintiffs  electing  to  stand  on  the  complaint, 
the  cause  of  action  was  dismissed.  From  the 
judgment  of  dismissal  plalntlfiFs  appeal. 

The  respondent  contends  here,  as  he  did  in 
the  trial  court,  that  the  sentence,  '*Tbls  con- 
tract expires,  and  the  seller  Is  hereby  releas- 
ed from  further  obligations  to  the  purchasers 
after  April  1,  1015,"  Is,  first,  a  covenant,  not 
to  sue,  and,  second,  a  complete  release  and 
extinguishment  of  the  contract. 

[1,  2]  In  support  of  the  first  contention,  it 
Is  argued  that  parties  to  a  contract  may  stip- 
ulate for  a  period  of  limitations  shorter  than 
that  fixed  by  Qie  statute  of  UmltatlonB,  and 
authorities  are  dted  supporting  that  well- 
establisbed  proposition.  It  Is  further  said 
re^ondent'a  counsel  that  courts  sometimes 
construe  a  -reieaae  as  a  c<Hitract  not  to  sue 
We  also  agree  with  the  latter  assertion. 
From  these  premises  counsel  draw  the  con- 
clusion that  the  sentence  above  quoted  from 
the  contract  Is  a  covenant  nirt  to  sue — that 
plalntifFs  covenanted  and  agreed  not  to  bring 
any  suit  on  the  contract  af^  April  1,  1915. 
6u<!h  a  condosion  does  not,  and  cannot,  fol- 
low in  this  case,  unless  the  plain  ivignage 
and  meaning  of  the  contract  be  distorted  out 
of  all  semblance  of  reason.  If  the  seller  is 
liable  for  any  breadies  of  the  warranties  con- 
tained in  the  contract  occurring  before  April 
1.  ms,  tiie  purdiasera  may  bring  suit  at  any 
time  within  Hie  statute  of  lindtatlona,  but 
they  cannot  recover  on  breach  of  warranty 
occurring  after  April  1,  lOU^  is  dearly  the 
meaning  of  the  paragraph  in  question. 

[8]  The  other  proposition  advanced  by  de- 
fendant is  also  without  merit  **Xhls  con- 
tract expires,  and  the  sdler  Is  herd^  releas- 
ed from  any  further  obligations  to  the  par- 
chasers  after  ApiU  1,  1916,"  meaxu  what  It 
says ;  and  that  is.  that  the  defendant  la  re- 
leased and  discharged  from  all  obllfiattous, 
duties,  and  defanlte  occurring  after  April  1, 
1015,  and  it  Is  logically  and  necessarily  im- 
plied that  he  is  liable  for  breaches  of  con- 
tract before  the  date  named  and  that  he  is 
released  from  none  of  those.  The  words  "aft- 
er April  1, 1915,"  limit  the  oWlgatlona  to  that 
date,  and  nothing  that  may  happra  after  or 
beyond  the  date  spedfied  shall  create  any  ob- 
ligation  or  liability  on  the  part  of  the  sellcr. 

A  similar  provision  of  a  contract  was  con- 
strued in  Board  of  Bdocatlon  v.  Wright-Os- 
borne Co.  et  al.,  49  Utah,  468,  164  Pac  1038. 
Referring  to  a  provision  In  a  contract  that  a 
bond  should  "expire  two  years  from  the  date 
of  contract,"  It  Is  said  by  Mr.  Justice  Frick: 
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meaniug  u  well  u  the  apparent*  inten* 
tion  of  the  provision  dearly  Is  that  the  obliga- 
tion in  the  bond  shall  not  cover  any  defanUa  of 
tha  contractor  under  Ms  contract  which  occur 
after  the  expiration  of  two  jreara," 

In  that  case,  as  in  thla.  suit  was  bronsht 
on  the  bond  after  its  termination  and  based 
on  defaults  occurring  before  Its  expiration. 
If  we  entertained  any  doubt  aa  to  the  mean- 
ing and  effect  of  the  contract  aet  out  la 
I^alntlffs'  complaint,  we  would  still  be  in- 
clined to  bold  the  case  above  referred  to  as 
applicable  to  and  dedsire  of  the  propo^tiona 
presented  in  respondent's  brief. 

14]  suit  being  based  on  an  allied 
breach^f  contract  occurring  in  1914,  and  liav- 
iug  beai  commenced  within  six  years  after 
the  alleged  cause  of  action  accrued,  the  stat- 
ute of  llmitat'tona  (Gomp.  Laws  Utah.  1017,  | 
6468)  prescribing  three  years  as  the  period 
for  the  commencement  of  action  for  relief  on 
the  ground  of  fraud  cannot  be  successfully 
invoked  by,  defttidaut 

We  are  of  the  (vlnlon  tliat  tbe  court  erred 
In  snatalnlns  the  Hemnmx  Interposed  Iqr  de- 
fendant to  the  amended  complaint , 

Tbe  Jndgmoit  dismissing  the  action  is 
ttterefore  rerawd,  with  costs  to  ^^pellant 

C!ORirMAN,.0.  J.,  and  raiOK,  QIDEON. 
and  THUBMAN,  JJ.,  concur. 


(BB  ntaii.  an 

BUSH  T.  BUSH  et  ox.  (No.  88ST.) 

(Sopr^e  Coart  of  Utah.    Nov.  12,  1919.) 

1.  Replevin  «=>1— Eleuents  or  jlotioh  in 

CLAIM  Ann  DELIVEBT. 
The  essential  elements  of  an  action  in  dalm 
and  delivery  are  the  same  as  In  the  oommon- 
law  action  of  replevin. 

2.  Replevin  «=>5S— Puadxho  of  kobt  or 

POSSESSION. 

Complaint  in  action  in  daim  and  delivery 
should  state  facts  from  which  It  may  be  inferred 
with  reasonable  certainty  that  plalotiS  is  enti- 
tled to  possession  of  property  at  time  of  com- 
mencement of  action;  an  aDegatlon  of  owner- 
ship being  insaffident,  inasmuch  as  owner  may 
not  be  entitled  to  posaeB8ion.i 

8.  Replevin  ^38(4)  — Rioht  or  owicn  to 

BBINO  AOnOK. 

Owner  hat  no  right  to  bring  action  In  claim 
and  delivery,  nnlcaa  he  is  entltied  to  Immediate 
possession  of  the  property. 

4.  PuuniNG  i|  II <n  AiiiBAPOHa  or  oom- 

YLAINT. 

Complaint,  In  order  to  state  eanse  of  action, 
must  state  facts  wtddi.  If  true,  will  entlde  plain- 
tiff to  Iwal  or  ««nitahls  relief. 

'  >  Cbambm  v.  Bmary,  M  Utah,  m,  101  Pas.  lOSl. 
JiBB.  Oaa.  IfUA,  m,  mOA  sotau 


6.  Replevin  ^sSS— SumoxmoT  or  alleoa- 

nONB  AS  TO  P068BBSI0H. 

CMuplaint,  in  action  In  daim  and  deliveiy, 
Md  defective  In  failing  to  allege  plaintifPa 
right  to  poassession  of  the  proper^  at  tbe  tSme 
of  bringing  the  action. 

&  PlXAniNQ  «S»ll— COKFLAINT  mm  AIUQl 
ULTUATX  FACT. 

In  pleading  a  cause  oi  action,  oltimate  fact 
must  be  stated. 

7.  PUaoxho  «sa»408— Waxvu  of  amm. 

In  action  in  daim  and  delivery  where  com- 
plaint was  defective  in  falling  to  plead  plaintifra 
r^bt  to  possession,  defendant  by  tendering  re* 
quested  instructions  rdating  to  the  right  of 
posaeasion,  and  by  permitting  court  without 
objection  ,or  e»wption  to  give  other  instruc- 
tions relatlag  to  possession,  waived  such  da£ect.> 

8.  Pleadxno  ♦a»408  Answee  sumanirT  to 

BAI8E  ISSUE  OF  POBBEBSIOK. 

In  actitm  in  daim  and  ddivury  where  c<ni- 
I^int  waa  defective  In  CslUng  to  plead  plain- 
tUFa  right  <tf  possession, .  answer  MM  not  to 
waive  defect. 

9.  Appeal  and  eerob  «39834(1)— Pbbsuiip- 

nON  AS  TO  JUDGUENT. 
£very  reasonable  intendment  must  be  In- 
dulged in  favor  of  the  judgment. 

Appeal  from  District  Court,  Salt  Lake 
Coonty;  J.  Louis  Brown,  Judge. 

-  Action  by  COara  Bnab,  adnilnlstratilx,  etc., 
against  Amos  Bnab  and  wlta  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Hancock  dc  Barnes,  of  Salt  Lake  City,  for 
appellants. 

Robt  L^  Judd,  of  Salt  Lake  City,  for  re- 
spondent 

THURMAN,  J.  [1]  This  Is  an  action  in 
claim  and  ddlvery.  The  essential  elements 
are  the  same  as  In  tbe  common-law  action  of 
replevin.  A  verdict  waa  rendered  in  favor  of 
plaintiff,  and  judgment  entered  thereon.  Aft- 
er judgmoit  the  defendants  moved  the  court 
to  dismiss  tbe  complaint  and  vacate  the  judg- 
ment on  the  ground  that  the  "complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  The  motion  was  overruled,  and 
the  order  overruling  it  Is  assigned  as  error, 
and  relied  on  by  appellants  for  a  reversal  of 
the  judgment. 

The  complaint,  after  alleging  tbe  death  of 
plaintifTs  intestate,  tbe  plalutifTs  appoint- 
ment as  administratrix,  and  a  descrlpttfn  of 
the  property  proceeds  as  foUovs: 

rrhat  mi  the  ISth  day  of  October.  1918,  and 
for  sMoe  time  prior  thereto  Bnbnt  Bosh,  de- 
ceaaed,  waa  the  owner  and  in  posipsslon  of  aaid 
property,  and  that  ever  since  said  date  Us  aaid 


•HarkBMe  v.  ICeClsUi,  •  Utah,  H,  «  Pas.  tHi 
Voortaee  v.  Hantl  CItr.  It  Utah,  m,  «  Pasw  Wi 
"■T*"  V.  Bullion,  Beck  A  ^airgiira  Kin.  Ooh, 
U  Utah,  634,  60  Pao.  884. 
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«tt«te  hM  been  and  now  ia  tlie  owner  of  nid 
pzopertj,  wluch  is  of  the  Teaaonnble  valne  of 
$776. 

"That  on  or  about  the  4th  day  of  Norember, 
1918,  the  defendants  did  wrongfnUy  and  will^ 
fullj  and  without  the  consent  of  the  plaintifE 
keep  the  aaid  goods  in  their  possession,  and  re- 
fuse to  deliver  them  to  the  said  plaintiS  herein. 

"That  on  or  about  the  4th  day  of  November, 
1618,  and  before  the  commencement  of  this  ac- 
tion, die  plaintiff  duly  demanded  the  aaid  soods 
from  the  aaid  defendants,  but  that  the  said  de- 
fendants wrongfully  and  wQlfnlly  refused  to  de- 
liver to  the  plaintiff  the  said  goods  in  questton.** 

(Prayer  for  judgment) 

The  ai>e<^flc  objection  made  to  the  com- 
plaint by  appellants  is  that  It  falls  to  allege 
that  plaintiff  was  entitled  to  possession  of  the 
property  wben  the  action  was  commenced. 
It  is  contended  by  appellants  that  in  an  action 
of  this  bind  a  complaint  which  fails  to  allege 
that  plaintiff  is  entitled  to  the  Immediate  pos- 
session of  the  property  in  controversy  Is  fa- 
tally defective.  On  the  other  hand,  respond- 
ent contends  that  an  allegation  of  owner- 
ship in  the  plaintiff  carries  with  It  a  presump- 
tion of  right  to  possession,  and  therefore  a 
specific  allegation  of  right  to  possession  Is 
not  essaitlal.  Each  of  the  parties  present 
for  our  consideration  numerous  authorities 
In  support  of  their  respective  contentions, 
from  wbidi  it  appears  there  to  more  or  less 
conflict*  and  In  some  respects  no  little  con- 
fusion. . 

The  antboritleB  dted  and  relied  on  by  ap- 
pellant are  as  follows:  Chambers  v.  Emery, 
36  Utah,  380,  103  Fac.  1081.  Ann.  Cas.  1912A. 
332,  and  note;  23  R.  C.  L.  025;  Fredericks 
V.  Tracy,  98  Cal.  668,  33  Pac.  750;  Simonds 
v.  Wrightman,  36  Or.  120,  58  Pac.  1100 ;  Casto 
V.  Hurray.  47  Or.  57, 81  Pac.  388,  883;  Master- 
son  T.  Clark,  41  Pac.  796;'  Bane  v.  Peerman, 
125  Cal.  220,  57  Pac.  885;  Vanalstlne  v.  Whe- 
lan,  135  Cal.  232,  67  Pac.  125;  Chan  t.  Slater, 
33  Mont.  155.  82  Pac.  657;  EUers  v.  Pick. 
58  Or.  54,  113  Pac.  B4;  Kimball  t.  Bedfleld, 
33  Or.  292,  S4  Pac.  216;  Kierbow  t.  Toung, 
20  S.  D.  414, 107  N.  W.  871.  8  L.  B.  A.  (N.  S.) 
21H  11  Ann.  Gas.  1148;  Titagraph  Swaab, 
248  Pa.  478, 04  AU.  126,  Ann.  Cas.  IfiieC,  8U; 
Oobbey.  Replevin.  H  528-529. 

Respondent,  In  r^y,  callfl  onr  attention 
to  Oie  followbig:  Pierce  v.  Laagdon.  8  Idaho 
(Hasb.)  141.  28  Pac.  401;  Bates  v.  Capital 
Bute  Bank,  18  Idaho,  429, 110  Pac.  277;  IlL 
Sewing  MadL  Co.  v.  Harrison.  48  Cola  862. 
96  Paa  177,  and  cases  dted;  IfoAfee  r. 
Bton^nnery,  21  lud.  App.  196,  61  N.  B.  957; 
Metom  V.  Hyland,  170  Pftc.  778. 

[S-4]  From  an  examination  of  die  anttior> 
ities  dted  it  will  appear  diat  the  contentions 
of  both  parties  find  considerable  sopport 
There  is  a  looseness  of  ocpreeslen  in  many 


■R^orted  la  fnU  la  the  PaeMo  Saporter;  i«- 
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of  the  cases,  In  one  respect,  which  has  led 
to  some  of  the  oonfnslon  above  referred  to. 
For  example,  many  of  the  cases  express  the 
view  that  it  to  necessary  to  allege  either  that 
the  plaintiff  to  the  owner  of  the  property,  or 
that  he  to  ttitltled  to  Its  possession  at  tbe 
time  the  action  to  commenced.  One  or  more 
of  the  dectolons  of  tbto  court  above  cited,  in 
the  matter  referred  to,  are  subject  to  the  same 
critictom.  In  ever7  Instance,  however,  where 
such  looseness  of  expression  occurs  the  spe- 
cific question  here  presented  was  not  involved. 
Such  expresrions  as  those  referred  to,  if  not 
carefully  read  and  considered  In  connection 
with  the  facts  of  the  particular  case,  are  well- 
calculated  to  mislead  the  reader  and  induce 
him  to  believe  that  either  an  allegation  of 
ownership  or  right  to  possession  at  the  time 
the  action  is  commenced  to  suffldent;  that 
It  to  not  necessary  to  allege  both.  We  are  of 
the  opinion  that  such  to  not  a  correct  view  of 
the  law,  and,  save  In  exceptional  cases,  it 
to  contrary  to  the  great  weight  of  authority 
aa  laid  down  both,  by  text-writers  and  in  the 
adjudicated  cases.  The  exceptional  cases  are 
where  the  statemoit  of  facts  shows  that  plain- 
tiff to  mtitled  to  the  Immediate  possessioo  of 
the  property  .wtaoi  tlie  action  to  commmced, 
notwithstanding  he  may  not  be  the  owner  of 
the  property.  The  ri^t  of  immediate  pos- 
sesston  to  an  essential  element  of  the.  action 
whether  the  plaintiff  to  the  owner  of  the  prop- 
erty or  not  But  the  converse  of  the  proposi- 
tion to  not  maintainable;  an  allegation  of 
ownership  merely  to  not  sufficient,  for  the 
reason  that,  while  one  party  may  be  the  owner 
of  the  property,  another  may  be  entitled  to  tlie 
present  possession.  Any  number  of  illustra- 
tions wlU  ooenr  to  the  mind  of  the  reader 
without  making  spedflo  reference.  This  be- 
ing the  case,  it  to  fallacious  to  assert  that  an 
allegatton  of  ownership  alone  to  suffldent 
Any  comptolnt  in  order  to  state  a  cause  of 
action,  most  state  facts  wbldi.  If  troe,  will 
entitle  plalntUt  to  legal  or  equitable  rdte/. 
Thii  to  the  crudal  test  How.  then,  can  it  be 
contended  that  where  a  omiplalnt  alleges 
owuCTShip  only  it  states  a  cause  of  action 
■when,  even  admltdng  tbat  fact  to  be  troe, 
the  ptolntlff  may,  neverthdesa,  not  be  entitled 
to  rdlef  as  ngaiaat  we  having  the  ri^t  of 
possession  when  the  action  to  commenced? 

In  some  of  the  cases  dted,  especially  tlwse 
from  the  state  of  Colorado,  it  appears  a  diflei<> 
ent  doctrine  to  enunciated.  Tb»  cases  so  de- 
cided proceed  upon  the  theory  that  an  allega- 
tion of  owno^p  in  the  plaintiff  carries  with 
it  the  presumption  that  plaintiff  to  entided  to 
possession.  Tbto  would  be  true  if  the  pre- 
sumption was  absdntely  conclodve ;  but  In* 
asmnch  as  at  most  It  la  only  a  rebuttable  pre- 
sumption, we  feel  justified  In  holding  that  the 
doctrine  to  falladoos,  and  to  founded  upon 
an  ernmeoos  conc^ttlon  of  fiie  legitimate 
fonctUma  of  pleading  in  a  court  4tf  Jostlea. 


Digitized  by 


Google 


Ctali) 


BUSH  T.  BUSH 

(114  P.> 


Macb  as  we  appretdate  the  blgh  standing  of 
the  Snpreme  Court  of  our  alster  state,  we  can- 
not subscribe  to  tbe  doctrine  announced  In 
the  cases  refored  to. 

In  Wella  on  Bei^leTin  (2d  Bd^  1  04*  It  to 
said: 

"One  of  the  cardinal  roles  of  tills  action  Is, 
that  the  plaintiff  must  In  all  cases  hsre  a  sen- 
eral  or  special  property  In  the  goods  which  he 
seeks  to  recover,  with  the  right  to  their  im- 
mediate and  exdusiTe  possession  at  the  time  of 
the  commencement  of  his  suit  This  has  been 
the  role  from  the  earliest  times,  and  Is  sustained 
bj  an  onbrokcai  earroit  of  anthoritieB  to  the 
present  day.  It  Is  also  an  established  rule  that 
the  plaintiff  having  endi  property  and  right  of 
possession,  may  saatain  the  action  withont  other 
title,  even  against  tbe  general  owner." 

Again,  tbe  same  anther.  In  section  670.  In 
stating  the  essential  elements  of  a  complaint, 
says: 

"Tb9  declaration  should  be  drawn  to  meet  the 
proof  which  wUl  be  prodneed  at  the  hearing. 
^The  gist  ot  the  action  la  the  wroi«fid  deten- 
tion. The  plaintiff  most  allege  the  right  or  title 
in  himsdf  as  it  exists,  the  right  to  immediate 
possessiMi,  and  the  detention  by  tbe  defend- 
ant." 

Shlna  on  Beplevln,  |  42S,  states  the  rule 
more  elaborately  and  perhaps  more  suc- 
cinctly: 

'?rhe  declaration,  complaint,  or  petition  (as  the 
first  pleading  on  the  part  of  the  luahitiit  may  be 
called)  most  in  general  contain  an  averment  of 
the  three  fundamental  facts  which  together  make 
up  a  cause  of  action  in  replevin.  That  is  to  say, 
the  plaintiff  most,  in  ordinary  cases  in  the 
pleading  by  which  be  states  to  the  conrt  his 
cause  of  action,  state  the  bdlowlng  facta:  (1) 
Tbe  ownership  of  the  plaintiff;  (2)  tbe  right 
of  the  possession  of  the  plaintiff  to  the  property 
at  the  time  the  action  is  brought;  and  (3)  tbe 
present  wrongful  detention  of  the  defenduit." 

Cobbey  on  Beplerln.  1 27,  cited  by  appellant, 
says: 

"Replevin  is  strictly  a  possessory  action,  Wh 

wherun  the  r^t  of  possession  only,  and  not 
of  property,  is  contested.'  Its  primary  object  is 
to  enable  the  plaintiff  to  obtain  the  actufd  poa- 
aession  of  personal  property  wrongfully  detained 
from  him  by  the  defendant  at  the  time  tbe  ac- 
tion is  brought.  Generally  speaking,  in  an  ac- 
tion of  replevin  the  right  to  the  possession  of 
the  property  at  the  time  the  salt  is  broaght  is 
tbe  only  matter  In  oontrorerv,  and  the  tmly 
qneetimi  that  ean  be  tried  and  determined 
therein." 

The  same  author.  In  section  091,  In  naming 
the  essoitlals  of  a  good  complaint,  states  the 
rule  with  less  perspicuity  as  follows: 

"A  complaint  which  alleges  (1)  wrongful  tak- 
ing, (2)  wrongful  poaaession,  ^)  unlawful  con- 
version, is  a  good  c<Hoplaint  in  replevin.  The 
complaint  must  show  a  ri^  of  property  and  of 
possesaion  in  the  plaintiff." 


In  28  B.  a  Ifc  Pw  020^  under  tlw  head  ot 
Pleading,  it  la  said: 

"It  may  be  stat^  as  a  well-settled  general  rule 
that  it  is  necessary  to  allege  both  tbe  owner- 
ship, either  general  or  spedal,  and  the  right  to 
immediate  possessiau  in  a  ctnuplaint  for  re- 
plevin." 

Further  on  in  the  same  section  tbe  author 
says: 

"Where  the  complaint  merdy  alleges  owner- 
ship in  the  plsintiff  without  averring  a  right  to 
possession,  no  cause  of  action  is  stated.   It  is 

necessary  to  allege  that  the  plaintiff  is  the  owner 
and  entitled  to  possession  of  the  property  at  the 
date  of  the  commencement  of  the  suit." 

In  34  Cyc.  at  page  1461,  we  find  the  fol- 
lowing: 

"In  an  action  of  replevin,  as  In  other  dvil 
actions,  tbe  complaint  must  ^ege  facta  sufficient 
to  constitnte  a  cause  of  action,  and  to  show 
that  it  exists  in  favor  of  plaintiff,  and  against 
defmdant  fVihether  the  addon  is  at  common 
law  or  under  tbe  statutes,  the  complaint  must 
state  in  dear  and  concise  language  the  facta 
upon  which  plaintiff  bases  bis  right  and  which 
entitle  him  to  recover,  and  it  must  allege  tacts, 
and  not  matters  of  evidence,  or  legal  coudn- 
sions.  Tbe  material  facts  to  be  allied  are 
plalntifiTs  ownership,  dther  general  or  special, 
of  the  property,  describing  It,  his  right  to  its 
immediate  posseaslon,  and  the  wrongful  taking 
or  detention  thereof  by  defendant." 

The  forcing  excerpts  state  the  law  as 
malDtained  by  all  tbe  text-writers  we  have 
examined  upon  tba  question  Involved,  and 
we  have  no  reason  to  believe  there  la  any 
subetantlal  dissent  from  the  doctrine  thus' 
announced.  Hence  we  are  drlVrai  to  the  con- 
clusion that  an  allegation  of  ownership  alone 
is  not  sufficient ;  that  there  must  be  a  state* 
ment  of  facts  from  which  It  may  be  Inferred 
with  reasonable  certainty  that  plaintiff  Is 
entitled  to  the  possession  ot  tbe  property  when 
he  oommencea  his  action,  and,  as  stated  by 
Cyc,  supra.  It  must  be  a  statement  of  facta, 
and  not  mere  legal  oonduslona.  See,  also. 
Chambers  t.  Elmery,  Stt  Utah,  SSO,  103  Pac. 
1081,  Ann.  Gaa.  1912A,  S32. 

With  this  statement  of  the  law  as  we  And 
it,  we  oome  now  to  an  analysis  of  the  com- 
plaint In  the  instant  casa  If  tbere  are  snffl- 
dent  &cta  stated  from  which  it  may  be  in* 
ferred  with  reasonable  certainty  that  irialn- 
tifl  at  the  time  0ie  action  was  ounmaiced 
was  entitled  to  the  Immediate  pomooalmi  of 
the  property,  then  tbe  complaint  states  a 
cause  of  actlcm,  and  tbe  cmtentlon  of  appel- 
lant la  wittiout  merit. 

[B]  The  comxdaint  In  effect  allies  that 
plaintUTa  intestate  was  tlie  owner  ct  the  prop- 
erty at  tbe  time  of  bis  deatb,  and  that  plabi- 
tut  thereafter,  aa  administratrix,  became  the 
owner  and  continued  to  be  so  nntU  the  action 
was  commenced;  that  on  tbe  4th  day  €t  No> 
vember  thereafter  the  defendant  wrongfully, 
willfully,  and  without  consent  of  plaintiff 
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kept  poesesalOQ  of  the  property,  and  on  said 
data  wroDcfnlly  and  wlllfally  nfuaed  to  de- 
liver it  to  plaintiff,  although  ahe  made  de> 
mand  flierefor.  nils  la  all  that  la  allfi«ed 
concerning  ownerah^  and  right  ot  poasesston. 
It  will  be  obserred  the  complaint  nowhere 
alleges  that  plaintiff  was  entitled  to  the  pos- 
sesion of  the  property,  either  at  the  time  of 
commencing  the  action  or  at  the  time  the 
complaint  was  Tcrlfled,  which  was  on  the  13th 
day  of  November,  1918.  From  November  4th 
until  November  18th  there  is  a  complete  hia- 
tus in  the  pleading  concerning  tbe  possession 
or  rlgbt  of  possession,  nnless  we  indulge  In 
the  presamption  that  rlgbt  of  possession 
follows  from  the  fact  of  ownership,  as  held 
by  the  Colorado  court 

[t]  We  have  already  observed  that  that  la 
a  deduction  that  shonld  not  be  made  In  plead- 
ing. It  may  be  proper  as  a  matter  of  evldrace 
in  tbe  trial  of  a  canse,  but.  In  pleading,  ulti- 
mate facts  must  be  stated.  Fredericks  t. 
Tracy,  98  Cal.  660,  33  Pac.  750. 

Bespondent  seems  to  rely  with  considerable 
assurance  on  the  case  of  Nielsen  v.  Hyland, 
a  Utah  case,  170  Pac.  778.  In  that  case  the 
complaint  all^^d  the  ownership  and  valne 
of  the  property,  the  wrongfal  possession  by 
defendants,  the  demand  of  plaintiff,  and  that 
defendants  still  continued  to  wrongfully  de- 
tain tbe  property,  thus  bringing  the  wrong 
complained  of  down  to  tbe  very  commence- 
ment of  the  actltm.  Such  a  state  of  facts,  In 
our  opinion,  Justifies  the  conclusion  that  tbe 
plaintiff  was  entitled  to  the  possession  of  the 
property  wben  be  commenced  his  action.  We 
bdd  the  complaint  was  sufficient;  we  are  atUl 
of  the  same  opinion,  but,  without  stating  the 
difference  In  detail.  It  Is  sufficient  to  say  no 
such  case  is  presented  here. 

[7]  In  view  of  what  has  been  said  It  follows 
that  in  our  opinion  tbe  complaint  In  this  case 
Is  fatally  defective;  and,  unless  tbe  appel- 
lants, by  their  course  of  ct»idnct>  waived  the 
defect,  the  Jodgmeut  of  the  tdal  court  shonld 
be  reversed. 

[1]  The  defendants  answered  die  oomidaint, 
but  it  cannot  be  contended  that  the  answer 
waived  the  defect  1^  tendering  the  issue  omit- 
ted In  the  com^int  The  answer,  In  brief, 
merely  denies  the  auctions  at  complaint 
relating  to  ownership  by  plaintiff  and  wnmg- 
ful  detention  by  defHtdants,  and  affirmatively 
allies  ownership  In  defendants. 

During  the  course  of  Qie  trial  defendants 
tendered  certain  requests  to  instruct  the  jury 
relating  to  the  right  of  possesEAcm.  These 
were  refused  by  the  court,  but  tbe  circum- 
stance tends  to  show  that  rlgbt  of  possession 
was  accepted  as  an  Issue  at  the  trial,  and  evi- 
dence admitted  thereon.  Furthermore,  the 
court  was  permitted,  witbout  objection  or  ex- 
ception, to  instruct  the  Jury  as  follows: 

**Tou  are  instructed  that  if  yon  find  by  a 
preponderance  of  the  evidence  that  the  plain- 


tiff In  this  cassb  at  flie  time  the  salt  mm  com- 
menced, was  lawfully  entitled  to  the  Immediate 
possession  of  the  property  in  the  complaint  de- 
scribed, and  that  the  defendant,  or  either  of 
them,  had  the  same  in  their  pnasnislna,  yon  will 
find  for  the  plaintiff." 

[I]  While,  as  heretofore  shown,  the  right 
of  possesion  at  the  commencement  of  the 
action  was  not  put  In  issue  by  the  pleadings, 
yet  it  must  have  been  made  an  Issue  at  the 
trial,  and  evidence  admitted  thereon,  or  the 
above  instruction  would  not  have  been  given. 
Every  reasonable  intendment  must  be  in- 
dulged in  Cavor  of  the  Judgment.  In  14 
Standard  Ency.  of  Procedure,  at  p.  624,  it 
is  said: 

"Tbe  issues  of  a  case  are  defined  by,  and  con- 
fined to,  the  pleadings.  Ordinarily  matters  not 
put  in  issue  bj  tlw  pleadings  cannot  be  litigat- 
ed. In  determining  the  issues  made  in  the  case, 
the  pleadings,  and  not  the  evidence,  must  be 
looked  to.  But  the  parties  by  their  conduct  on 
tbe  trial  may  indude  a  dlq^ated  fact  within  the 
issues  of  the  esse,  although  sndt  fact  does  not 
appear  at  issue  In  the  pleadings." 

See,  also,  note  to  tbe  above  citation. 
In  vol.  21  of  the  authority  last  cited,  at 
pages  411  and  412,  the  text  reads: 

"The  admission  of  evidence  under  a  defective 
allegation,  without  objection,  will  generally  op- 
erate as  a  waiver  of  the  defects;  and  the  eame 
rule  has  been  applied  where  the  complaint  omits 
some  fact  essential  to  a  cause  of  action,  but 
which  might  be  supplied  by  amendment  al- 
though there  is  authority  to  the  contrary." 

Tbe  cases  cited  in  this  excerpt,  In  note  25,. 
fully  support  the  text  Tbe  first  case  cited, 
Slaut^ter  v.  Goldberg,  Bowen  &-Co..  26  Cal. 
App.  318,  147  Pac  90,  a  California  case,  re- 
quires something  more  than  a  passing  notice, 
because  it  gives  full  effect  to  tbe  provisions 
of  section  47S  of  the  California  Code  of  Civil 
Procedure,  which  Is  substantially  tbe  same  as 
our  Comp.  Laws  1017,  |  6622,  requiring  errors 
to  be  disregarded  which  do  not  affect  the  sub- 
stantial rights  of  the  parties. 

Tbe  action  in  the  case  referred  to  was  for 
damages  resulting  from  the  death  of  plain- 
tiff's intestate  alleged  to  have  been  caused  by 
negligence.  The  complaint  failed  to  show  the 
existence  of  any  heirs,  which  was  conceded 
to  be  an  essential  element  in  stating  a  cause 
of  action.  The  defendants  filed  a  general 
demurrer,  and  urged  In  support  of  it  tho 
omission  above  referred  to.  The  demurrer 
was  overruled,  defendants  answered  and 
went  to  trial.  Evidence  was  admitted  with- 
out objection.  On  appeal  the  order  of  the 
court  overruling  the  demurrer  was  relied  on 
for  reversal  of  the  Judgment  Respondent 
resisted  appellant's  contention,  and  Insisted 
that  the  admission  of  evidence  without  objec- 
tion cured  the  omission  of  the  allegation. 
Tills  point  was  sustained  by  the  appellate 
court,  which.  In  the  course  of  its  opinion,  at 
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page  98  of  14T  Fac^  at  pace  825  of  36  GaL 
App^  used  tti«  tollovtiis  langnage: 

"We  do  not  frel  dispoied  to  wamlne  the  na- 
merooB  csMs  cited  by  the  portlea.  It  aeems 
to  ai  that  the  r^rmed  procedare  would  receive 
a  decided  riiock  if  a  defendant  ibould  be  per- 
mitted to  stand  by  and  witbont  objection  aUov 
an  iaane  to  be  tried  as  though  properly  presented 
hj  the  pleadings,  and  on  appeal  escape  the 
consequences  bjr  daiming  that  the  complaint 
failed  to  present  such  issue.  If  there  ever  was 
a  case  where  section  475  of  the  Code  of  Civil 
Procedure  was  intended  to  apply,  thik,  it  aeems 
to  DB,  is  cm." 

nien,  after  referring  to  and  qaotlng  from 
*£exas  &  Pac  By.  t.  Lac^,  185  Fed.  226, 
107  C  C.  A.  331,  which  aeems  to  be  in  point, 
the  California  court  proceeds:, 

"Id  the  case  here  the  trial  proceeded  in  all 
respects  as  though  the  pleadings  sufficiently  pre- 
aented  the  issue  as  to  tbere  being  heirs,  and 
precisely  as  it  would  had  the  complaint  con- 
tained the  allegation  which  it  Is  insisted  it 
ahoold  have  contained.  Why,  then,  should  the 
case  go  back  to  have  the  complaint  amended, 
as  it  is  manifest  that  the  proofs  would  be  the 
same?  How  can  It  be  said  that  defendant  has 
sustained  'substantial  injury,  and  that  a  dif- 
ferent result  would  have  been  probable  if  such 
error  •  •  •  or  defect  had  not  occnrred'?* — 
citing  the  section  above  referred  to. 

The  case  at  bar  Is  substantially  similar  In 
every  respect  to  the  case  from  which  the 
above  excerpts  are  qnoted.  except  that  in  the 
Instant  case  no  demurrer  was  tiled  and  no  ob^ 
Jectlons  whatever  made  until  after  verdict 
and  judgment  had  been  ratered  thereon.  In 
that  respect  this  Is  a  stronger  case  for  the 
application  of  the  rnle  that  harmless  errors 
must  be  disregarded.  The  following  cases 
also  seem  to  be  In  iiolnt  In  a  greater  or  less 
degree:  Noakea  v.  City  of  Los  Angeles,  175 
Pac.  40ft;  Boyle  v.  Imp.  Co.,  27  Gal.  App.  714, 
151  Pac.  25 ;  L.  &  N.  Ry.  v.  Taylor,  92  Ky.  66, 
17  S.  W.  198;  Lounsbury  v.  Purdy,  18  N.  Y. 
615 ;  Wri^t  V.  Deering,  2  Misc.  Rep.  296,  21 
N.  Y.  Supp.  929;  Ho^  v.  Plnduiey,  16  S.  C. 
S87 ;  Sherwood  v.  City  of  Sioux  Falls,  10  S.  D. 
-405,  73  N.  W.  913 ;  Martin  v.  Graff,  10  S.  D. 
692,  74  N.  W.  1040 ;  Stenson  v.  Elfmann,  26  S. 
D.  134.  128  N.  W.  688;  Rea  V.  BsUck,  87 
Wash.  126,  151  Pac.  256. 

Many  of  the  cases  last  dted,  like  the  Cali- 
fornia case,  go  to  the  extent  of  holding  that 
the  defect  is  waived  by  introducing  evidoice, 
even  where  the  objection  was  made  by  de- 
mnrrer  in  the  court  below.  We  need  not  go 
to  that  extent  In  the  present  case,  and  ex- 
pressly reserve  that  question  until  It  becomes 
necessary  to  determine  it 

RespondKit  calls  our  attmtlon  to  three 
Utah  cases  involving  the  question  of  defects 
«ured  by  verdict.  Harkness  v.  McClain,  8 
ntab.  52,  29  Pac  964;  Voorhees  r.  Mantl  C^ty, 
13  Utah,  435. 45  Pac.  564;  Hangum  t.  Balllon. 


Beck  &  Champion  Mhi.  Co.,  15  Utah,  534,  60 
Pac.  834. 

The  case  of  Harkness  t.  HcClaln,  in  oar 
opinion,  is  the  only  one  of  the  three  cases  last 
dted  whldi  bears  any  almilartty  In  prindple 
to  the  case  at  bar;  and,  even  In  that  caae^ 
which  was  an  action  npon  a  promissory  note 
In  which  there  waa  no  allegation  of  notice  td 
the  Indorser,  It  seems  an  answer  was  filed 
which  raised  the  Issue  of  notice.  In  every 
other  respect  the  cases  are  similar.  As  we 
read  the  cases  heretofore  referred  to  we  see 
no  difference  between  raising  the  Issne  by 
answor  when  It  was  not  presented  by  tbe 
complaint  and  raising  H  by  tbe  tacit  consent 
of  the  parties  during  the  course  of  the  trbil. 
Viewed  In  that  light,  the  case  of  Harkness  t. 
McOlain,  snpra,  la  an  anUiority  In  point. 

We  find  no  prejudicial  error  In  the  matter 
complained  of.  The  Judgment  at  tbe  trial 
court  is  affirmed  at  cost  of  appellants. 

OORTMAN,  0.  J.,  and  FBIGK,  WEBSB, 
and  GIDEON,  JJ.,  concur. 


(55  Utah.  272) 
ERNST  V.  ALLEN  et  aL 
ALLEN  et  aL  v.  LAN6F0RD. 
(No.  8380.) 
(Supreme  Oonrt  of  Utah.   Nor.  21,  1919.) 

1.  Easshsrts  4»3(1)— "Basbkent  afpdbtb- 

HAKT." 

An  "easement  appurtenant'*  or  easement 
proper  is  a  privilege  whidi  the  owner  of  one 
tenement  has  the  right  to  enjoy  in  respect  to 
that  tenement.  In  or  over  tbe  tenement  of  an- 
other person,  involving  the  idea  of  two  distinct 
tenements,  a  dominant  estate,  to  whidi  the  rigbt 
is  accessorial,  and  a  servient  estate,  on  which  it 
is  a  burden  or  charge  (citing  Words  and  Phrases, 
Easement). 

2.  Eabeubnts  ^93(1)— "Easeiceitt  iit  gbosb." 

An  "easement  in  gross"  Is  a  mere  personal 
interest  in  the  real  estate  of  another,  not  as- 
signable or  inheritable,  and  being  so  ezdaslvely 
personal  that  the  owner  cannot  take  another 
person  in  company  with  him  (citinf  Words  and 
Phrases,  Easement  in  Oross). 

3.  BVIOENCS  «5>44&-GONBTBUCIIOH  OT  AM- 
BIGUOUS INBTBUSlSnT  XH  VIEW  OT  OXBOUH- 
8IAH0B8  JUTD  SITUATXOn. 

An  instrument  attempting  to  create  an  ease- 
ment should  be  read  in  the  light  of  surrounding 
circumstances,  the  situation  of  the  parties,  and 

property  involved,  where  the  language  usisd  la 
ambiguous  and  apparently  contradictory, 

4.  Easeueittb  «s»3(1)— Use  of  wobos  otut-  ^ 
HxarrANOE  in  obeahko  BAsnotHT  APFtmn-* 

KAHT. 

If  the  words  "hdrs  and  asrign^  are  used 
in  making  a  reservation  of  easement  where  the 
grantor  in  &ct  retains  no  land  that  can  be 
benefited  by  the  easement,  the  use  of  the  words 
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doea  not  CKate  an  eaaement  appartenant,  fiie 
elemat  of  a  dominant  state  being  UcUng ,  and 
it  la  <nilT  an  easement  Id  gron;  bot  if  the  deed 
teanrring  easement  refers  to  no  land  of  the 
grantor  to  which  the  easement  can  be  appurte- 
nant, bat  snch  land  ezisti  or  existed,  the  bict 
of  Its  existence  ma;  be  eatabliahed  to  give  effect 
to  the  w<»da  used. 

6b  BAHKMEHCT  «5*8^!)— BESBBTATION  of  SA8B- 
UBNT  APP  0  BTBHAHT  WITHOtIT  DKSOBIPnOH 
OF  BtTAIHXD  LAND. 
Where  the  owner  of  a  tract  of  land  conveyed 
part  of  it,  reserving  to  herself,  her  heirs  and 
oBsigns,  an  equal  right  with  the  grantee,  his 
heirs  and  assigns,  to  a  right  of  way  for  vehicles, 
foot  passeogers,  animals,  etc.*  over  a  strip  of 
land  between  that  conveyed  and  that  retained, 
the  easement  thos  created  was  appurtenant  to 
the  retidned  land,  though  such  retained  land 
was  not  deocribed  by  the  conveyance. 

Appeal  from  District  Court.  Salt  Lake 

County;  P.  0.  Evans,  Judge. 

Consolidated  actions  by  Helen  D.  Ernst 
against  William  Allen  and  others,  and  by 
William  Allen  and  others  against  Mrs.  Helen 
Langford.  From  decree  for  plaintiffs  and  de- 
fendants Allen  and  others.  Ernst  and  Lang- 
ford  appeaL  Case  remanded,  with  directions 
to  modify  decree  in  accordance  witb  decree, 
and  Judgment  u  modified  afflrmed. 

Youag  St  Mbyle,  of  Salt  Lafce  Citr,  for  ap- 
pellants. 

Soren  X.  Chrlstensem  and  Thomaa  Bamase, 
both  of  Salt  Lake  Gl^,  for  reepondents. 

THUBHAN,  J.  TtSa  Is  a  oontrorersy  con- 
cerning an  alleged  right  of  way,  hereinafter 
referred  to  as  an  "alley."  10  feet  wide  and 
10  rods  Itmg,  lying  between  and  adjacent 
to  other  lands  owned  reapectlTely  by  the 
parties  litigant. 

Each  of  the  parties  plaintiff  and  defendant 
commoiced  an  actita  against  the  other  to 
qniet  title  to  the  strip  ot  land  In  question  and 
for  injunctive  relief.  At  the  trial,  tbe  ccttons 
were  consolidated  and  tried  together.  The 
trial  court  found  the  Issues  in  favor  of  re- 
spondoits  Allen  et  sL,  and  a  decree  was  en- 
tered in  accotdance  with  tbe  findings.  TUb 
appeal  Is  taken  to  reverse  the  Judgment  Nu- 
merous wrors  are  asdgned.  The  material 
fitcts,  however,  are  not  in  dispute,  and,  in 
our  (qjilnion,  the  whole  controversy  is  deter- 
minable as  a  question  of  law  dependent  upon 
tbe  construction  of  one  or  two  deeds  of  con- 
veyance made  and  executed  by  the  common 
ancestor  of  the  parties  to  this  action. 

The  MHumon  ancestor  Jane  Elizabeth 
James,  formerly  owned  the  entire  property 
now  owned  by  appellant  and  respondents,  in- 
cluding the  alley  in  dlf^ute.  Tbe  land  so 
owned  by  Mrs.  James  Is  situated  on  lot  B, 
block  36.  plat  A,  Salt  Lake  City  survey,  front- 
ing west  on  the  east  side  of  Seccmd  B^t  street 
between  Fifth  and  Sixth  South. 


In  April,  18S8,  Urs.  James,  by  warranty 
deed,  conveyed  to  one  IHiza  Shafer,  predeces- 
sor in  interest  of  appellant,  a  portion  of  said 
land  described  as  follows: 

"Beginning  CO  feet  north  of  tbe  S.  W.  comer 
lot  5,  block  36,  plat  A,  Salt  Lake  City  nrvey. 
thence  north  38  feet,  thence  east  10  rods,  thence 
south  38  feet,  thence  west  10  rods  to  the  begin- 
ning, reserving  to  the  said  party  of  the  first 
part,  heirs  and  asslgna,  an  equal  r^t  witb  the 
said  party  of  the  second  part,  heirs  and  assigns, 
to  a  right  of  way  for  aU  manner  and  kind  of 
vehicles,  foot  passengers,  animals,  loaded  or  not, 
over  the  following  described  land,  to  wit:  Be- 
ginning 78  feet  north  of  the  S.  W.  comer  of  lot 
6,  north  10  feet,  east  10  rods,  south  10  feet, 
west  10  rods  to  beginning." 

The  strip  of  ground  last  described  as  a 
right  of  way  is  the  ground  in  controversy. 
Eliza  Shafer  subsequently  conveyed  tbe  same 
property,  Including  the  alley,  to  one  Isaao 
Brockbank,  Mrs.  James  joined  in  this  con- 
veyance, still  reserving  a  right  of  way  to  her- 
self, her  heirs  and  assigns. 

At  the  time  of  the  execution  of  these  con- 
veyances, Mrs.  James  was  the  owner  of,  and 
retained  ownership  of,  a  small  parcel  ot  tbe 
land  lying  north  of  the  alley  and  abutting 
thereon,  described  as  follows: 

"Commencing  at  a  point  88  feet  north  from 
the  S.  W.  comer  of  lot  5,  block  36,  plat  A.  Salt 
Lake  City  survey,  north  15  feet  1^  inches; 
east  10  rods;  south  15  feet  IH  Indies;  west  10 
rods  to  tnginuing." 

This  Is  the  land  now  owned  by  respondents. 
The  entire  width  of  this  parcel,  fronting  on 
Second  East  street,  la,  and  ever  since  b^re 
Mrs.  James  made  tbe  conveyance  referred  to 
has  been,  occupied  1^  a  building  used  for  res- 
idence or  business  purposes.  It  extended 
back  60  or  75  feet  Bade  of  this  were  sbeda 
where  tbe  owner  or  occupants  of  the  building 
k^  their  wood  fw  fnd.  On  the  land  now 
owned  by  appellant  on  the  south  side  of  the 
allej,  there  were,  during  all  the  times  men- 
tioned, two  or  more  buildings  used  for  resl- 
doitial  purposes.  The  first  building  fronted 
west  on  Second  Bast  street  and  was  flush 
with  tbe  south  boundary  line  of  tihe  alley. 
The  other  building  was  in  tbe  rear.  The 
space  between  the  front  buildings  on  each 
side  of  the  all^  was  only  10  feet  wldsb  the 
designated  width  of  the  alleo'-  A  ditch  ex- 
tended north  and  south  on  the  outer  edge  ot 
the  sidewalk  In  front  of  tbe  buildings,  and 
during  ail  the  times  mentioned  this  dltdi  was 
crossed  by  a  bridge  leading  into  the  aU^. 
At  all  times  covered  by  tha  evldoice  In  tbe 
case  the  alley  was  used  as  a  right  of  way  In 
common  by  tbe  parties  litigant  and  tbelr  pred- 
ecessors in  Interest.  As  to  whether  or  not 
tbe  right  of  respondents  and  their  predeces- 
sors in  interest  was  disputed  or  acquiesced 
in  by  tbe  owners  and  occupants  on  the  sontli 
side  of  the  alley,  the  erldenoe  la  confllctlafc 
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and  we  deem  It  unnecessary  to  attempt  a  dft- 
termination  of  tliat  question.  The  evidence, 
however,  does  satisfactorily  establish  the 
fact  that  the  alley  was  used  by  Mrs.  James 
In  her  lifetime  and  by  her  successors  after- 
wards, for  the  purpose  of  carrying  or  convey- 
ing to  the  rear  of  her  building  coal,  wood, 
groceries,  and  other  articles;  and  the  alley 
was  not  only  convenient  and  beneficial  for 
such  purposes,  but  was  absolutely  essential 
whraiever  It  became  necessary  to  use  vebtcles 
to  convey  the  articles  mentioned.  The  evr* 
dence  is  conduslve  that  the  alley  was  the  only 
means  of  Ingress  and  egress  to  and  from  tbe 
back  imrtion  of  tbe  premises  without  going 
tbrougta  the  building. 

Tbe  following  sketch,  made  without  refer- 
ence to  exact  scale,  illustrates,  approximately, 
the  Tarlons  parcels  of  land  referred  U>,  the 
street,  atch,  and  brldgs^  and  Is  sdf-«xplan- 
atory: 


RasPONoaMVs 

A^PELL  ant's 

Land 

Ttxe  evidence  tends  to  show  that  the  use 
made  of  the  alley  by  respondents  and  their 
tfaiants  since  they  moved  there  In  1914  has 
been  much  more  extensive  than  that  made 
by  former  occupants,  and  that  no  doubt  in- 
tensified tbe  trouble  which  finally  resulted 
in  the  present  litigation. 

Appellant  presents  for  our  consideration  a 
question  whlcb,  as  far  as  the  writer  is  inform- 
ed, has  never  before  been  determined  by  this 
court.  The  question  Is  not  only  new  in  that 
sense,  but,  as  we  view  the  case,  Its  proper  de- 
termlnatlMi  is  decisive  of  the  main  Issue  pre- 
sented for  our  consideration.  The  question, 
in  the  last  analysis.  Is:  Can  tbe  owner  In  fee 
of  a  parcel  of  land  convey  a  part  thereof  and 
reserve  from  tbe  part  conveyed  a  right  of 
way  for  herself,  heirs  and  assigns,  over  a 
strip  contiguous  to  that  retained  by  herself, 
unless  the  conveyance  describes  tbe  land  so 
retained  by  tbe  grantor?  Appelant  contends 
with  great  eamestneaa  and  more  than  ordl* 
nary  ability  that  mich  a  reservation  c«ily  re- 
serves to  tbe  grantor  a  mere  perstmal  right 
whlcb  is  neither  Inberitable  nor  assignable, 
notwithstanding  words  of  Inheritance  and  as- 
signability are  used,  and  notwithstanding 
the  further  fact  that  the  grantor  may  have 
retained  the  ownership  of  contiguous  lands 
irtklch  might  be  bmefited  by  tbe  right  of  way. 
In  shor^  appellant  contends  that  by  tbe  terms 
of  tbe  conveyance  In  ttils  case,  Indndlng  tbe 
reservation,  the  common  anceatcw,  Jane  Elisa- 
beth  James,  did  not  reserve  an  easement  ap- 
purtenant to  other  lands  owned  by  bar  wlkkh 


might  be  Inherited  or  assigned,  but  osily  re- 
served a  way  In  gross,  which  upim  her  death 
wonid  become  extinguished.  This  posdtlon  of 
appellant  gives  no  ettecti  whatever  to  the 
words  "heirs  and  assigns"  occorring  in  tbe  res- 
ervation In  both  CMiveyances,  but  construes 
tbe  instruments  as  if  these  words  had  been 
(Knitted  altogether.  Many  of  tbe  cases  here- 
Inafter  cited  support  the  contoitlon  of  appel- 
lant that  words  of  assignability  or  inherit- 
ance do  not  of  tbemselves  make  the  easemrat 
assignable  or  Inheritable  If  in  fact  It  Is  only 
an  easement  in  gross. 

Whether  or  not  an  easement  in  gross  might 
be  made  assignable  or  inheritable  merely  by 
the  use  of  words  suggestive  of  these  qualities 
need  not  be  determined  by  us  in  the  instant 
case.  It  Is  snfiBdent  for  our  present  purpose 
to  determine  whether  the  right  of  way  In 
question  here  is  an  easement  appiu7t«iant  or 
an  easement  in  gross  under  the  facts  disclosed 
by  tbe  record  and  the  law  applicable  thereto. 

[1]  An  "easemott  appurtenant,**  ■txnetlmes 
called  an  easanent  inoper,  has  bem  defined 
as  follows: 

**An  'easement  ^oper*  Ir  a  privUem  wUdi 
the  owner  of  one  tenement  has  the  right  to  en- 
joy, in  respect  to  that  tenemmt,  in  or  over  tbe 
tenement  ot  another  person."  S  Words  and 
Phnses,  p.  2806. 

Again,  the  same  authority,  at  page  2307, 
in  speaking  of  the  essential  dements  of  an 
easement  appurtenant,  says: 

"The  existeDce  of  an  easement  inTolves  the 
idea  of  two  distinct  tenements:  a  dominant  ea- 
tate,  to  which  the  right  is  accessorial;  and  a 
servient  estate^  npcm  which  it  is  a  burden  or 
charge." 

[2]  An  "easonait  In  gross"  is  defined  by  tbe 
same  aathorlty,  at  page  2311,  as  follows: 

"An  easement  In  gross  is  a  mere  peraraal  in- 
terest In  the  real  estate  of  another,  and  is  not 
assignable  or  Inheritable.  It  dies  with  the  pez^ 
son,  and  it  is  so  exclusively  personal  that  tbe 
owner  by  right  cannot  take  another  person  in 
company  with  him." 

The  principal  distinction  between  the  two 
dasses  of  easements  seems  to  be  that  in  the 
easement  appurtenant  there  most  be  a  dom- 
inant tenement,  while  no  sneh  dement  ezista 
la  an  easouait  in  gross. 

niese  definitions  have  been  selected,  from 
a  large  number  examined,  because  of  thdr 
brevity  and  perspicuity.  Applying  them  to 
the  facts  in  the  case  at  bar,  we  liave  no  diffi- 
culty whatever  In  determining  to  which  dasa. 
the  easement  In  question  bel<Higs.  Here  we 
have  the  right  of  way  reserved  by  the  common 
ancestor  out  of  the  lands  conveyed  to  GUza 
Shafer.  appellants  predeeenor  In  interest 
At  tbe  time  the  common  ancestor  made  this 
conveyance  and  reservation,  she  had  and  re- 
tailed ownership  ot  other  lands  abutting  «i 
Oe  rli^t  of  way  which  woold  be  permanently 
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benefited  Uiereby.  Indeed.  Uie  purpose  of  the 
reaerratlon  la  bo  manlfeat,  when  we  consider 
tbe  aurronndlngs,  as  to  be  self-eTldent  and 
apparently  Incontrovertible.  If  the  land  con- 
veyed by  Jane  Elizabeth  James  had  been  all 
the  land  she  had  and  she  bad  reserved  there- 
from a  right  of  way,  It  might  well  be  conceded 
the  right  wonld  have  been  merely  an  easement 
In  gross;  there  would  have  been  no  domi- 
nant tenement  to  which  the  right  of  way 
could  have  been  appurtenant.  But  such  we 
have  seen  was  not  the  case.  At  the  very  time 
sbe  made  tbe  conveyance  and  reserved  the 
right  of  way,  she  owned  other  lands  upon 
which  she  was  residing — ^land  contiguous  to 
the  right  of  way  and  dependent  upon  It  as  a 
means  of  Ingress  aild  egress  to  and  from  the 
back  portion  of  her  premises. 

It  seems  to  us  that  this  matter  Is  too  plain 
for  controversy.  The  right  of  way  in  ques- 
tion, viewed  in  the  light  of  the  surronnding 
circumstances,  has  all  the  earmarks  of  an 
easement  appurtenant,  and  unless,  as  con- 
tended, by  appellant,  it  was  necessary  In  the 
deed  to  describe  the  dominant  tenement  or 
land  to  which  the  right  of  way  was  appurte- 
nant, the  judgment  should  be  affirmed  as  tax 
as  the  ilf^t  of  way  la  concerned. 

In  support  of  ber  contentlcm  that  the  r^t 
of  way  In  qnesthm  is  a  mere  easement  In 
gross- and  not  an  easement  appnrtoiant,  and 
that  a  deed  creating  an  easement  appurtenant 
sboDld  describe  the  dominant  estate,  appel- 
lant calls  our  attention  to  the  case  of  Gad- 
walader  t.  Bailey,  a  Rhode  Island  case^  found 
in  17  R.  I.  495,  23  Atl.  20, 14  U  R.  A.  at  page 
800.  Appellant  also  cites  and  relies  on  all  the 
cases  referred  to  in  the  opinion  of  tbe  court,  to 
which  we  direct  the  attentlim  of  the  reader. 
Appellant  appears  to  rely  with  great  assure 
ance  upon  the  doctrine  enunciated  In  that  case 
and  the  cases  dted,  for  only  one  or  two  other 
cases  are  referred  to  In  her  brief.  We  can- 
not afford  to  review  the  case  at  length,  but 
the  controlling  facts  are  that  certain  grantors 
owned  the  land  conveyed  and  also  other  land 
known  as  "Bailey's  Beach."  The  grantors  con- 
veyed the  flrst-mentloned  land  to  Cadwalader, 
with  certain  bathing  rights  on  the  beach,  and 
also  stipulated  in  the  deed  for  themselves, 
their  heirs,  administrators,  and  assigns,  that 
no  building  except  bathing  cars  should  ever  be 
constructed  on  Bailey's  Beach,  etc  Cadwala- 
der thereafter  sold  all  of  the  land  so  conveyed 
to  him,  but  undertook  In  the  conveyance  to  re- 
serve to  himself,  his  heirs  and  assigns,  the 
right  pertaining  to  the  building  restriction 
to  which  reference  has  been  made.  A  descend- 
ant and  residuary  legatee  of  Cadwalader 
brought  the  action  to  enforce  the  restriction. 
Tbe  court,  in  condndlng  the  opinion,  aaya: 

"It  follows,  then,  that  the  complainant  never 
having  owned  the  dominant  estate  described  in 
tbe  bUI,  has  no  standing  in  a  court  of  equity  to 
enforce  rights  which  were  appnrtenant  thereto." 


Thus,  we  see,  the  Srst  Oadwalader,  harlns 
sold  the  dominant  estate,  could  not  retain  the 
naked  right  to  enforce  the  building  restriction. 
At  most,  it  was  only  an  easement  In  gross 
which  at  his  death  became  extinguished. 
This  is  an  authority  directly  in  point  on  the 
proposition  heretofore  suggested  that  If  Jane 
Elizabeth  James,  the  UHnmon  ancestor,  when 
she  made  the  conveyance  referred  to,  batf 
conveyed  away  all  her  land,  the  reservation  of 
a  right  of  way  would  have  been  merely  an* 
easement  In  gross.  So  far  from  this  case 
being  an  authority  for  appellant  in  her  pres- 
ent contention,  It  seems  to  us  It  tends  to  sup- 
port the  position  of  respondent.  The  clear 
Inferaice  Is  that,  If  the  first  Cadwalader  ha<f 
not  disposed  of  the  land  Intended  to  be  bene- 
fited by  the  restriction,  the'  court  would  have 
sustained  the  action  brought  by  his  devisee. 

However,  while  that  partlcnlar  case,  for 
the  reasons  stated,  seems  to  be  against  appel- 
lant's contention,  It  must  be  conceded  that 
one  of  the  cases  cited  In  the  opinion  Is  exactly 
In  point  to  the  proposition  that,  unless  the 
dominant  estate  Is  described  in  a  deed  of  con- 
veyance, any  easement  attempted  to  be  cre- 
ated is  only  an  easement  in  gross.  Wagner 
T.  Hanna,  38  Cal.  Ill,  00  Am.  Dec  354,  is  the 
only  case  called  to  our  attention,  and  the  tmly 
one  we  have  been  able  to  find,  that  holds  to 
that  ^ect  nie  first  four  paragraphs  of  the 
syllabi  refiecC  the  opinion  of  the  court: 

"When  the  owner  of  a  tract  of  land  sells  one- 
half  of  it,  reserving  a  right  of  way  across  it,  and 
in  tbe  same  deed  grants  to  the  veiulee  a  right  of 
way  across  the  nnsdd  half,  these  rights  are  not 

annexed  to,  or  appurtenant  to,  the  respective 
tracts,  and  do  not  pass  with  tbe  title.  Mliether 
the  grant  of  a  right  of  way  bo  in  gross,  or  ap- 
purtenant to  some  other  estate,  most  be  deter- 
mined fnnn  the  grant  itself,  and  not  by  matters 
aliunde. 

"The  prindpal  dlstinctlcai  between  an  ease- 
ment and  a  right  of  way  in  gross  Is  that  in  the 
first  there  Is,  and  in  the  secoid  there  is  not,  a 

dominant  tenement. 

"The  grant  of  an  easement  la  always  made 
for  the  benefit  of  other  premises,  which  are  de- 
scribed in  the  grant. 

"A  right  of  way  is  an  interest  in  lands,  to  be 
conveyed  only  by  an  instroment  in  writing, 
which  must  describe  tbe  interest  conveyed.  If 
it  is  appnrtenant  to  another  tract,  it  must  be  so 
described,  together  with  the  tract  of  land  to 
which  it  is  appnrtenant." 

Tbe  opinion  U  by  a  divided  court,  and  Is 
otherwise  Inherently  weak  and  unsatisfactory. 

[3]  The  overwhelming  weight  of  judicial 
opinion,  as  we  read  the  cases,  is  to  the  effect 
that  an  Instmmoit  attonpting  to  create  an 
easement  should  be  read  In  the  llf^t  of  snr- 
rounding  drcumstancea  and  the  idtiiatloB  of 
the  parties  and  {ffoperty  Involved,  eqiedallj 
whece  the  language  nsed  la  amblgnoas  and 
apparently  ctmtradlctory. 

In  Peck  V.  Conway,  119  Mass.  648,  in  whldi 
the  deed  created  an  easement,  it  does  not  ap- 
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pear  tliat  the  dombunt  ettate  wai  described 
In  the  deed.  The  doctrine  of  the  <v1d1(mi  Is 
dearly  reflected  hi  the  syUabl,  the  first  para- 
graph of  which  Is  as  follows: 

**A  reserratlon  In  a  deed  of  land,  that  no 
building  la  to  be  erected  by  the  frantee.  Us 
heln  or  assigns,  upon  the  land  conveyed,  creates 
an  easement,  or  a  serritade  in  the  nature  of  an 
easement,  npoo  the  land;  and  the  situation  of 
the  land  relatlTdy  to  other  huid  of  the  grantor 
may  be  conaldered  in  determining  whether  snch 
easement  or  serritude  Is  a  personal  right  of  the 
grantor  or  is  appurtenant  to  his  olhar  land." 

In  Dennis  t.  Wilson,  107  Mass.  691,  the 
same  condltloa  exists.  It  Is  not  apparrat 
that  the  deed  described  the  dominant  estate. 
Notwithstanding  this,  an  easement  appurte- 
nant was  sustained.  The  following  paragraph 
from  the  court's  opinion,  on  page  592  of  107 
Mass,  is  in  point; 

"In  this  case,  Jenkins  conrered  to  Bice  part 
of  his  entire  tract  of  land.  The  right  of  way, 
excepted  and  reserved,  extended  from  the  high- 
way in  front,  along  the  line  of  division,  for  a 
specified  distance,  less  than  the  whole  depth  of 
the  lots.  As  the  grantor  could  have  no  occasion, 
apparently,  to  nse  snch  a  way  for  any  other 
purpose  than  for  access  to  and  egress  from  his 
remaining  land,  the  inference  wonld  seem  to  b« 
inevitable  that  it  was  for  that  nse  that  both 
parties  muat  have  onderstood  and  Intended  the 
way  to  be  held." 

See,  also,  Badger  t.  Boardman.  16  Gray 
(Mass.)  600,  in  which  the  court  held  that  no 
easement  was  created.  We  dte  the  case, 
however,  to  the  point  that,  in  attempting  to 
determine  the  meaning  of  an  instrument  pur- 
porting to  reserve  an  easement,  the  circum- 
stances surrounding  the  parties,  their  situa- 
tion when  the  deed  Is  made,  and  the  situation 
ot  the  property  with  reference  to  other  lands 
of  the  grantor,  may  be  considered. 

In  Winston  v.  Johnson,  42  Minn.  898,  46  N. 
W.  958,  a  right  of  way  was  Involved.  We 
quote  the  fourth  paragraph  of  the  syllabi, 
which,  so  far  as  the  point  in  review  is  con- 
cerned, states  the  essence  of  the  opinion: 

"When  there  is  in  the  deed  no  declaration  of 
the  intention  of  the  parties  in  regard  to  the 
nature  of  the  way,  it  will  be  determined  by  its 
relation  to  other  estates  of  the  grantor,  or  its 
want  of  sudi  relation.  Besort  may  also  be  had 
in  sneh  a  case  to  oUier  circumstances  surround- 
ing the  transactimi,  for  the  purpose  of  ascer- 
taining the  intent  and  the  effect  to  be  gtven  the 
InstramenL" 

In  French  v.  Williams,  82  Ta.  402,  4  S.  E. 
C81,  we  have  a  case  from  which  we  feel  im- 
pelled to  quote  at  considerable  length.  Be- 
fore doing  so,  however,  we  refer  for  a  brief 
moment  to  the  deed  of  Jane  Elizabeth  James, 
under  which  both  the  parties  to  this  contro- 
versy claim,  and  the  language  therein  "her 
heirs  and  assigns."  Appellant  contends  that 
these  words  are  meaningless  and  without  ef- 
fect. On  the  other  hand,  it  must  be  admitted 


that  the  word^  bofli  In  thdr  toChi^cal  and 
ordinary  meaning,  imply  something  more  than 
a  mere  easement  in  gross  as  heretofore  de- 
fined. If,  then*  because  of  some  technical 
rule  of  law,  as  contended  by  appellant,  these 
words  have  lost  both  their  technical  and  or* 
dlnary  meaning,  it  is  our  duty,  if  possible,  to 
find  for  what  purpose  the  words  were  used. 
If  the  purpose  does  not  fully  appear  in  the 
instrument  itself,  then  there  arises  an  am- 
biguity which  may  be  ezpUtbied  by  title  snr- 
ronndhig  circumstances,  the  situation  of  the 
parties,  and  the  property  involved.  The  case 
last  referred  to  Is  also  concerning  a  right  of 
way.  The  following  excerpt  from  the  (pinion, 
on  pages  468  and  469  of  82  Ta..  on  page  084 
of  4  S.      la  aeU-eiplanatiar; 

*^or  is  it  spedScally  stated  in  the  deed  that 
F.  T.  Moreland  owned  the  entire  tract,  or  that 
be  retained  the  part  not  sold  to  EVench.  'In 
fact,  the  failure  of  the  deed  to  specify  that 
Moreland  owned  or  retained  any  land  to  which 
the  'way'  reserved  could  be  appurtenant  is 
strongly  urged  to  uphold  the  contention  that  the 
way  reserved  was  of  a  right  in  gross  and  not 
of  a  right  appurtenant. 

"Hence,  the  absolute  necessity.  If  the  sub- 
stance, and  not  tbe  shadowy  form,  of  the  con- 
tract is  to  be  looked  to,  of  resorting  to  extrinsic 
evidence  to  ascertain  tbe  true  intent  and  mean- 
ing of  the  parties,  by  having  recourse  to  the  cir- 
cumstances which  surrounded  them  at  the  time, 
and  in  the  light  of  which  they  executed  the  con- 
tract This  is  all  the  more  important  in  view 
of  the  rule  that  a  way  is  never  presumed  to  be 
in  gnMs  when  it  can  ftilrly  be  construed  to  be 
appurtenant  to  land.  Wash.  E.  and  S.  2S2. 
And  in  view  of  tbe  further  rule  'that  parties  are 
presumed  to  contract  in  reference  to  the  con- 
dition of  the  property  at  tbe  time  of  the  sale.* 
Wash.  E.  and  S.  79.  And  these  prindples  are 
all  the  more  applicable  inasmuch  as  the  way 
here  is  reserved  to  'Moreland,  lUt  hein  and 
a*»gn»*  language  which  strongly  tends  to  pre- 
clude the  idea  of  a  reservation  In  gross.  More- 
over, the  way  reserved  Is  'as  now  and  heretofore 
used,*  but  the  deed,  whilst  it  fnrtlier  desi^iates 
it  as  'from  the  east  ba(^  street  of  said  town, 
leading  by  the  old  stone  house,  to  the  back  mill 
road,'  yet  fails  to  describe  tbe  character  of  way 
referred  to,  or  whether  it  was  entirely  or  only 
in  part,  over  the  land  conveyed  to  French. 

"It  is  essentia]  to  understand  all  these  things 
in  order  to  uphold  and  enforce  the  contract  ac- 
cording to  its  true  meaning ;  and  to  understand 
tiiem  resort  must  be  had  to  tbe  real  state  of 
facte  and  drcnmstances  surrounding  the  parties 
when  they  entered  into  the  ccmtract  It  is  clear, 
therefore,  that  parol  evidence  is  admissible  to 
explain  tbe  surroundings,  and  to  enable  tbe 
court  to  place  itself  in  the  same  situation  oc- 
cupied by  the  parties  who  made  the  contract, 
and  thus,  in  view  of  all  the  attendant  circum- 
stances, to  Judge  of  tlio  meaning  at  the  words 
used,  and  of  the  prop»  appUcatifla  of  tlie  lan- 
guage to  the  way  which,  to  say  tlie  least  is,  in 
some  measure,  ambiguously  described."  (It^ics 
ours.) 

[4]  One  further  suggestion  to  make  ont 
meaning  dear  in  respect  to  the  use  of  the 
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wordB  *'helrg  and  assigns**  or  slmUar  words, 
and  the  effect  that  should  be  Klven  to  them 
In  Instruments  of  this  kind:  -  If  such  words 
are  used  in  making  a  reaerratlon  In  cases 
where  the  grantor  In  fact  retains  no  land  that 
can  be  benefited  by  the  easement,  then  the  use 
of  such  words  cannot  have  the  effect  of  creat- 
ing an  easement  appurtenant,  for  the  element 
of  a  dominant  estate  is  lacking.  In  such  case 
it  la  jc»ily  an  easement  in  gross.  If,  on  the 
other  hand,  the  words  "heirs  and  assigns," 
or  similar  words,  are  used  in  a  deed  reserr* 
ing  aiv  easement,  and  the  deed  refers  to  no 
land  of  the  grantor  to  which  said  easement 
can  be  appurtenant,  but  such  land  in  fact 
exists,  or  existed  when  the  reservation 
was  made,  the  fact  of  the  existence  of  such 
land  may  be  established  in  order  to  give  ef- 
fect to  the  words  used  In  making  the  reserva- 
tion. 

We  also  call  attention  to  the  following 
cases,  more  or  less  to  the  same  effect  as  those 
already  considered:  Clark  t-  Martin,  49  Pa. 
at  page  297 ;  McMahon  T.  WUliams,  79  Ala. 
at  pkge  288. 

[E]  It  would  serve  no  useful  purpose  to 
multiply  cases  in  support  of  the  doctrine 
enunciated  in  the  opinions  sbove  referred  to. 
We  have  examined  and  carefully  read  many 
times  the  number  of  cases  above  cited,  and 
are  satisfied  that  the  selectlcms  made  reflect 
tSie  great  weight  of  Judicial  opinion.  It 
would  be  a  harsh  rule  indeed  that  would  de^ 
prlre  respondents  In  this  case  of  an  appurte- 
nance almost  Indispensable  to.  a  comfortable 
enjoyment  of  their  property — an  appurte- 
nance enjoyed  by  them  and  their  predecessors 
in  interest,  under  a  substantial  claim  of  right, 
for  more  than  a  quarter  of  a  centnry.  We 
refer  apecIflcaUy  to  the  light  of  Ingress  and 
egress  to  and  from  their  property  for  the  bene- 
fit of  wliich  the  easement  was  created.  Re- 
spondents, however,  can  claim,  no  greater 
right  than  that,  reserved  in  the  deed  of  their 
ancestor,  Jane  Elizabeth  James.  Tbe  right 
to  fry  fat  or  to  permit  their  horses  to  stand 
In  the  alley  except  while  loading  and  unload- 
ing vehicles,  or  to  make  any  kind  of  filth 
therein,  is  not  permissible  imder  the  terms  of 
tbe  reservation  creating  the  right  of  way;  and 
even  for  the  purpose  of  loading  and  unloading 
vehicles  only  such  length  of  time  should  be 
permitted  as  la  reasonably  necessary  for  the 
purpose.  The  decree  should  be  modified  in 
these  respects.  Hie  conclusion  reached  19 
decisive  of  all  the  questions  Involved. 

The  case  is  therefore  remanded  to  the  trial 
court,  with  directions  to  modify  the  decree 
In  accordance  with  the  views  herein  essprem' 
ed,  and  tbe  Judgment  so  modified  may 
and  la  hracby.  affirmed.  Tbe  partlet  to  pay 
their  own  costs  on  appeal. 

OOBFMAN,  a  and  FBIG^  WZ7B!B)B, 
and  GIDEOX,  JJ.,  concur. 


  an  ooio. ») 

FIHILD8,  state  Bngfaiea^  M  aL  t.  KXHOUOD 
«taL  aVa906B,} 

(Supreme  CJonrt  of  Oolorado.    April  7,  1919* 
On  Petition  for  Behearing^  Oct  1919J 

1.  VBmTK  4=^13— Whxbb  WATCB  BIOBIB  ASm 

"arruATiD'*  am  Anxonno  vsirux. 
Under  Code,  |  2S,  requiring  action  to  be 
tried  in  county  in  whldi  sabject-matter  la  **sit- 
uated,**  a  water  right  can  be  held  to  be  litnated 
only  at  the  point  ot  dlvervim  or  at  the  place  of 
use. 

[Ed.  Note^For  other  deflnttloiu;  see  Words 
and  Phrasfls,  Plrst  and  SeatnA  SsrUs,  Situate.} 

2.  VBirtm  «=3l3— Reitibal  or  ohanqx  in  ac- 
tion INVOLVING  WATEB  EIGHTS  PBOPEB. 

Where  action  Involving  water  riKbts  was 
brought  in  coanty  in  which  plaintiff's  rights 
were  situated,  court  properly  refused,  under 
Code,  I  25.  to  change  place  of  trial  to  county 
in  whldi  defendant's  rights  were  situated;  the 
subject  of  the  action  not  bdng  wholly  in  latter 
county. 

8.  Venue  ^»45— Lack  of  jUBiBnionoN  hot 

OBODND  FOB  CHANGE. 

Lack  of  Jurisdiction  is  a  ground  for  Aa- 
mlssal;  not  for  change  of  venue. 

4.  Oooras  «=»4^— Vxirux  rot  ohanqbd  in 

WATEB  BIGHT  OASB  TO  COUBT  BBHOBBINO 
FOBHEB  DBGBH. 

Id  action  to  settle  water  ri^ts  of  tbe  par^ 
ties  under  several  decrees,  court  properly  re- 
fused to  change  place  of  trial  to  another  county, 
though  prayer  asked  to  have  decree  of  court  of 
such  county  declared  null  and  void,  since  court 
could  have  determined  the  relative  rights  of  the 
parties  without  passing  upon  validity  of  such 
decree. 

6.  OoVBTB  4s»481  —  Mat  AKtnn.  i«obkb  of 
ahothxb  coubt  fob  want  of  jubibdiotion. 
Any  court  has  a  right  to  dedare  the  decree 
of  aoy  other  court  null  and  void  for  want  of 
Jurisdiction  and  to  proceed  as  it  there  were  no 
such  decree,  If  it  is  void  on  Its  face. 

6.  Coubts  4=>37(3)  —  Aftbb  nscBEB  pabties 

■STOPPED  TO  qUSSTION  JUBISDIOTIOK. 

Where  parties  to  water  adjudication  pio- 
ceeding  submitted  to  the  adjudication  without 
questioning  tie  jnrisdlctioa,  and  received  benm- 
flta  of  decree  by  using  mter  distributed  mder 
it  for  many  years,  they  canu^  claim  that  tihe 
court  had  no  jurisdiction. 

7.  WATBBS  and  WATEB  COUBSBS  4=9l52(ll>~ 
ADJUDIOATIOH  OF  WATKB  BIGHTS  OORTIBIEA- 
TXOH  OF  FOBHEB  DEOBEE. 

A  water  adjudication  decree  is  a  oontfauw- 
tlon  and  confirmation  of  a  prior  decree  In  same 
court  adjudicating  water  rights  in  same  district. 

8.  Pleading  Pubfobe  of  facts  ai.- 

UOED  IN  ANSWEB  REED  NOT  BE  STATBD. 

In  pleading  under  the  Code  tbe  facta  con- 
stituting a  defense  are  sufficient  without  statiDg 
their  purpose,  though  such  method  Is  not  to  be 
reconuneoded. 


4s»For  other  casw  m*  urn*  topic  and  KBT-NUMBEB  In  all  K«y-Nnmber«d  DlSMta  and  IndaacM 
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On  Fetition  tor  Bebeariug. 

9.  Appeal  and  bbbob  ^854(2)— Correct 
judomknt  aftiriced  thouqb  reason  inauf- 

nCZBNT. 

Supreme  Ootirt  wUl  sfflrm  jndsment  if  for 
some  reason  appearing  In  tbe  record  it  ia  bUowh 
to  be  right,  no  matter  how  nnfoonded  or  iamffl* 
dent  may  have  been  the  reaaona  on  which  tiie 
lower  court  proceedod. 

10.  Pleading  ^=»406(7}— OBJEcnosa  «o  oou- 

PLAZNT  WAIVED  BT  ANSWEE. 

Objection  that  complaint  waa  amblgnoni, 
vnlntelligible,  and  vncertaJa  was  waived  by  ui- 
nrer. 

U.  Watbbs  and  wateb  GOUBna  ^>152(S)~ 

PLBADlRe  FBESENTIKO  ISSUE  OW  ACOXFTAHCE 
0»  FOBUEE  DECREE. 

In  action  involving  water  rights,  pleadings 
hM  to  present  Issue  <^  whether  defendants  had 
accepted  benefits  of  and  nsed  waters  in  noeord> 
■Dce  with  former  adjndlcfttion  decree. 

12.  WATEBtf  AND  WA1XB  C0UB8B8  «S»162(7>— 
BTIDBNOt  or  AGOEPTANOX  Or  TOBUXB  AD- 
JUDIOATXOH. 

In  action  involving  water  rights,  defendants 
coold  show  that  they  had  taken  water  under  a 
former  decree  upon  issue  of  whether  they  had 
accepted  benefits  oi  anoUter  fonner  decM 

18.  Appeal  and  xebob  ^»017(1)— PKEsnxp- 

TIONB  OH  BBTXBW  OT  JITDOKBRT  BUSTAIHIXa 
KVURBBB  TO  PISA. 

Svpreme  Court,  in  paadng  on  court's  action 
In  inutAining  demurrer  to  plea,  will  assume  the 
tmtb  of  every  fact  stated  in  that  plea,  except 
■Dch  as  were  elsewhm  in  issue  and  determined 
against  defendants. 

14.  Flkadxnq  «s»2(M(T>— DnnmBB  to  past 

or    ANBVXB    BIATXne    SEPABATB  miXNBE 
PBOFEB. 

It  is  proper  to  demur  to  part  of  an  answer 
stating  and  porportinf  to  state  a  separate  de- 
ffinae. 

16.  Plbadino  «»868— Sbfabatb  dbrnsbs 
bhodld  be  separated. 
Where  defenses  are  commingled  and  do  not 
purport  to  be  separate,  the  better  practice  Is  to 
reqi^  than  to  be  aspaiated  to  ittvrent  crafa- 
alon. 

Bn  Bane. 

Brror  to  I^strict  Ooor^  Hnerteno  Ooontj; 
Granby  Hlllyer,  Jtidge. 

Action  by  J.  K.  Kincald  and  others  against 
John  B.  Fields,  State  Bnslneer,  and  others. 
Decree  for  plalntUTs,  and  defendants  bring 
error.  Affirmed. 

On  petitlim  for  rehearing.  Rehearing  de- 
nied. 

M.  C  Saunders,  of  PoebUK  McOreery  & 
UcCreery,  of  Gre^ey,  and  Hartman  ft  Ball- 
nidi;  oi  Pn^Io^  for  trialntiffii  in  errw. 

Charles  Hayden,  of  Wahwnberg,  and  J.  O. 
ediw«lgert  and  Jesse  O.  Northcutt,  both  of 
Dmver,  for  defOndants  in  error. 


KINCAtD  8SS 

p.) 

DENISON,  J.  fThe  compfklnt  In  this  suit 
was  filed  In  ttie  district  court  of  Huerfano 
county  May  20,  1913.  It  alleges  that  the 
plaintiffs  and  others  similarly  situated  were 
the  ownets  of  water  rights  In  water  district 
No.  16,  consisting  of  tbe  Huerfano  river  and 
its  tributaries,  Including  Pueblo  and  Huer- 
fano counties;  that  the  defendants  Fields, 
Btate  engineer,  Chew,  dlvlfdon  engineer, 
Brown,  water  comnaissloner.  were  shutting 
down  plaintiffs*  headgates  for  the  benefit  of 
the  other  defendants,  who  owned  rights  fur- 
ther down  the  stream  whldi  they  claimed 
were  superior.  The  prayer  was  for  Injunc- 
tion, that  a  decree  mentioned  hereinafter  as 
tbe  Pueblo  decree  be  void,  and  for  gen- 
eral relief.  There  waa  a  demurrer  to  Qie 
complaint,  railous  motions  to  strike,  tbe  case 
was  finally  tried,  and  plaintiffs  had  judg- 
ment. The  defendants,  having  leave  to  stand 
m  tbelr  donurrer  and  objections  to  the  evi- 
dence. Introduced  no  evidence.  Tbe  court 
entered  a  decree  enjtdning  defradants  from 
interfering  witb  the  flow  of  waters  of  Oie 
Hnerfano  and  Cndiaras  rirers  into  the  dltcb- 
es  of  tbe  plaiutiffiB  and  otlierB  mentioned  In 
the  decree.  The  defondanfes  luring  tbe  case 
here  on  error. 

In  order  to  understand  the  full  Bltnati<m  It 
Is  necessary  to  review  the  leglslattcm  and  de- 
crees affecting  water  ^strict  16. 

F^ruBiy  18|  1879  (Lam  18t9^  p.  04).  tbe 
well-known  act  for  the  adjudication  of  watei; 
rights  in  Colorado  was, passed.  This  act 
created  certain  water  districts  and  gave  the 
Governor  power  to  create  more.  N<me  of  the 
districts  created  by  the  act,  however,  Includ- 
ed any  stream  now  In  quesUon.  February 
28,  1881  (LawB  1881.  p.  142),  another  statute 
modl^ing  and  extending  the  act  of  1879  was 
enacted.  February  IS..  1886  (Iawb  1885,  p. 
181),  an  act  was  passed  fixing  tonus  of  court 
in  Huerfano  county  on  the  first  Monday  in 
June  and  in  Pueblo  county  on  tbe  fonrth 
Monday  In  AmiL  April  1. 1B8S  (Laws  188B. 
p.  267),  tbe  statute  creating  water  district  19 
was  enacted.  March  24,  1887,  Pueblo  county 
and  Huerfano  oonnty,  tberetttfm  in  ttw 
same  judicial  district,  were  placed  In  ae- 
rate districts,  and  by  the  same  act  Huerfano 
coonty  had  a  term  of  court  beginning  on  tbo 
second  Tuesday  ot  December.  May  20, 1887/ 
at  ttie  term  ot  tbe  Poeblo  dlstrlet  eonrt  bO' 
ginning  on-  tbe  fourth  Moiday  of  April,  salt 
was  begun  under  the  statute  for  (be  adjudi- 
cation of  water  ri^ts  in  district  18.  On  the 
2^  of  January,  1688,  at  tbe  December  term 
of  tbe  Huerfiino  district  coor^  mlt  waa  be- 
gun to  adjudicate  the  water  rights  in  dis- 
trict 18.  June  12, 188%  a  decree  was  wtered 
in  tbe  Hnerfano  county  suit,  wbl«di  for  con- 
renlence  is  known  as  tbe  Read  decree. 
temtter  1, 1891,  a  decree  called  the  Pueblo  de- 
cree waa  entered  in  said-  salt  in  PnAlo  conn- 
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ty.  Noiu)  of  tbe  parttsB  ownSns  tbe  ditches 
to  whldi  water  Is  adjudged  by  tlie  Bead  de- 
cree seem  to  have  appeared  In  the  Pnetdo 
«ult;  neither  did  any  of  those  obtaining 
Judgment  In  the  Partilo  case  appear  In  the 
Bead  case. 

September  20,  1896,  another  suit  was  be- 
gaa  In  Huerfano  county,  which  aided  Febru- 
ary 28,  1898,  in  a  decree  adjudging  certain 
water  rights  to  rarlous  parties,  and  In  this 
case  the  parties  defendant  In  the  present 
case,  <a  their  grantors,  appeared  and  ob- 
tained adjudications  of  their  rights  differ- 
ent from  those  granted  Uieni  by  Oie  Pueblo 
decree.   This  Is  called  the  KlUlan  decree. 

Tb»  d^endants  moved  for  a  change  of 
place  of  trial  on  eeveral  grounds,  which 
when  analyzed  amount  to  two: 

(1)  That  tbe  action  affected  real  estate 
situated  wholly  In  Pueblo  county. 

(2)  That  the  action  was  to  enjoin  or  af- 
fect In  some  way  a  decree  for  irrigation 
rights  rendered  by  the  district  court  of 
Pueblo  county. 

[1]  1.  Upon  the  first  ground:  A  water 
right  can  be  said  to  be  "situated"  (Ck)de,  i  25) 
only  at  the  point  of  diversion  or  at  tbe  place 
of  nse;  we  do  not  decide  which.  The  rigbts 
of  the  plaintiffs  are  all  diverted  and  used, 
and  therefore  "situated,"  In  Huerfano  coun- 
ty, and  th<^  of  tlie  defendants  In  Pneblo 
county. 

[2]  Defendants  claim  that  the  "subject  of 
the  action"  (Code,  {  26}  is  their  rights,  situ- 
ated in  Pueblo  county,  while  plaintiffs  claim 
that  It  Is  their  rights,  situated  In  Huerfano 
county.  It  would  appear  to  be  as  much  one 
as  the  other  that  will  be  adversely  or  bene- 
ficially affected  by  the  decision.  If,  there- 
fore, the  subject  of  tbe  action  is  to  be  re- 
garded as  that  pr<^»erty  which  Is  affected  by 
the  decision,  the  motion,  so  for  as  this 
ground  is  concerned,  was  rightly  denied,  be- 
cause the  subject  of  the  action  is  In  both 
counties.  Code,  $  25.  We  do  not  see  how  the 
subject  of  the  action  In  any  view  of  the  case 
can  be  said  to  be  wholly  in  Poeblo  coonty, 
end  so  must  say  that  the  first  ground  of  the 
motton  was  not  good. 

13-6]  The  second  ground  of  the  motion  was 
that  the  Pueblo  decree  was  sought  to  be  set 
aside  or  varied  or  modified  by  the  present 
suit,  and  that  the  only  court  that  could  do 
ttiat  was  the  Pneblo  court,  and  tiiat  there- 
ton  the  Huerfono  court  was  without  Juris- 
dlctlOTL  If  the  Huerfano  court  was  without 
jurisdiction,  it  was  ground  for  dlHTnlseal,  not 
for  change  of  mue.  However,  evm  though 
it  Is  true  that  the  prayer  of  the  bUl  in  the 
present  case  ashed  that  the  Pneblo  decree  be 
held  nnll  and  void*  and  the  decree  In  .the 
present  case  declares  It  to  be  nnll  and  void 
(see  paragraph  11  of  13le  decree).  It  does  not 
follow  that  the  Huerfano  court  had  no  Juris- 
diction, because  the  sidt  was  to  settle  the 
relative  rigbts  of  the  parties  under  the  sev- 


eral decrees,  and  mli^t  be  Cndeed  later  In 
this  opinion  Is)  decided  on  another  point  than 
the  Invalidity  of  ttm  Pvu/tOo  decree.  More- 
over, any  court  has  a  rl^t  to  declare  Qie  de- 
cree of  any  other  court  nnll  and  vidd  tor 
want  ot  Jnrisdictloo,  w  rather  has  a  right 
to  proceed  as  U  there  were  no  sut^  decree,  if 
it  is  TtOA  on  its  face.  It  was  within  the  pow- 
er, therefore,  of  the  Huerfano  court  to  de- 
termine whether  the  Pneblo  decree  was  void 
tm  Its  face  or  not,  but,  since  tiut  aueatlMk 
was  one  of  the  questions  involved  In  tiie 
main  suit.  It  was  not  proper,  or  at  least  tbe 
court  was  not  bound,  to  decide  It  on  motion. 

If  It  could  be  sald  that  In  order  to  decide 
for  plaintiffs  the  Huerfano  court  must  hold 
the  Pneblo  decree  to  be  void.  It  might  with 
equal  truth  be  said  if  there  should  be  a 
transfer  of  the  case  to  Pneblo,  that  In  order 
to  decide  for  defendants  the  Pueblo  court 
must  hold  the  Bead  decree  to  be  void.  Sum- 
mit County  V.  Lake  County,  179  Pac.  875,  not 
yet  officially  r^orted. 

There  was  no  error  in  t3ie  denial  of  the 
motion. 

The  principal  ground  upon  which  defend- 
ants r^y  for  reversal  Is  tbat  tbe  Huerfano 
court  had  no  Jurisdiction  of  the  Read  case  or 
the  Killian  case,  and  bard  questions  are 
raised  based  on  Sess.  Laws  1879,  p.  99,  H  19 
and  29,  Sess.  Laws  1881,  p.  144.  $  S,  and  the 
acts  creating  water  district  16  and  chang- 
ing the  terms  of  court  in  Huerfano  county, 
but  we  do  not  find  it  necessary  to  determine 
them. 

The  court  found,  and  the  finding  was  Jus- 
tified by  the  evidence,  that  all  the  defendants 
or  their  grantors  were  parties  to  the  Killian 
decree  and  took  advantage  of  It,  and  that 
water  had  been  dlstribnted  to  titittn  for 
many  years  under  it 

[6]  It  was  Pueblo  county  claimants  who 
initiated  the  KiUIan  case,  apparently  on  the 
theory  tbat  the  Bead  decree  was  valid  and 
superior  to  that  of  Pueblo;  but,  whatever 
the  theory  may  have  been,  having  submitted 
to  the  adjudication  without  qnesttoning  the 
Jurisdiction,  and  having  received  the  benefits 
of  the  decree,  they  cannot  now  claim  ttiat 
the  Huerfano  district  court  had  no  jurisdic- 
tion. Handy  Ditch  Co.  v.  So.  Side  Ditch  Co., 
26  Colo.  333,  68  Pac.  30;  Consol.,  etc.  Ditch 
Co.  V.  New  Loveland,  etc  Ga,  27  Cola  E^l. 
622,  62  Pac.  864. 

[7]  Under  tbe  practice  In  this  state  tho 
Killian  decree  was  In  substance  but  a  con- 
tinuation <tf  the  Bead  decree,  and  conse- 
quently a  confirmation  of  It.  The  Bead  and 
Killian  decrees,  tiierefore,  as  against  these 
defendants,  must  stand. 

[I]  It  is  urged  by  the  defendants  tbat  ad- 
vantage cannot  be  tal^  of  ftie  fact  that  tta^ 
procured  adjudication  under  the  EllllaD  de- 
cree because  It  amounts  to  esrtnppd  and  ea* 
t<9pel  has  not  been  pleaded.  It  is  true  that 
no  special  jilea  ot  tstappol  as  sudi  has  been 
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«et  ap  the  plaintiffs,  but  the  facts  of  tlie  defendants 
Killian  decree  and  the  distribution  under  it 
bave  been  pleaded  and  proved,  and  It  is  they 
that  constitute  the  estoppel.  In  pleading  un- 
der ttie  Code  the  facts  constituting  a  defense 
are  Bofficient  wtthont  stating  th^  purpose, 
tbongh  we  do  not  recommend  that  mettiod. 
And  this  is  true  whether  ther  ue  alleged 
by  <me  party  or  the  other.  16  Cyc.  SOft-^ll. 
See,  also,  Gllette  r.  Xonng,  45  Colo.  662,  866, 
101  Paa  766. 

We  think  what  has  been  said  requires  the 
conclusion  that  the  iwesent  Judgment  Is  right 
and  diould  be  affirmed.  We  are  not  to  be 
understood  as  holding  that  the  Pneblo  de- 
cree was  with  or  withoat  Jorlsdictiain. 

Judgment  affirmed. 
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SCOTT,  3^  not  partidpaUnft 

On  Petition  for  Behearlng. 

DBNISON,  7,  Upon  petition  for  rehearing 
plaintiffs  in  error  soy  that  the  prbidpal 
p(Aat  which  they  mge  is  not  that  the  Hner- 
f  ano  district  court  bad  no  iuriodlctlm  to  ren- 
der the  Bead  and'Kllllan  decrees,  bat  that 
it  had  no  jurisdicti<m  over  tbls  cane,  because 
this  is  a  suit  to  set  aside  tibie  Pneblo  decree 
rendered  by  the  Pueblo  district  court 

On  this  point  we  now  restate  what  we  said 
In  our  former  opinion,  tb&t  the  court  below 
had  jurisdiction  of  the  prraent  case,  notwlth* 
standing  the  Pueblo  decree  Is  therdn  sought 
to  be  set  aside,  and  although  the  finding  is 
that  the  same  Is  void,  because  the  real  pur- 
pose of  this  case  is  to  determine  ttte  rela- 
tive rights  of  the  parties,  and  that  can  be 
done  without  determining  the  validity  of  the 
Pueblo  decree;  also  because  any  conrt  has 
power  to  disregard  any  decree  of  any  other 
court  which  on  Its  face  la  void  for  want  of 
Jurisdiction,  and  such  power  involves  the 
power  to  determine  whether  it  Is  thus  void. 
The  ultimate  power  to  determine  whether 
such  decree  Is  thus  void  is,  of  course,  in  the 
court  of  last  resort 

In  the  present  case,  If  the  determination  of 
such  question  were  necessary  to  the  deter- 
mination of  the  case,  we  should  determine  It 

We  adhere  to  the  conclusion  expressed  in 
our  original  opinion,  that  the  question  of  the 
validity  of  the  Pueblo  decree  Is  not  necessary 
to  the  question  of  the  affirmance  or  reversal 
of  this  case. .  The  parties  now  before  as  were 
all  in  the  Eillian  case  and  are  bound  by  the 
Eillian  decree,  which  is  shown  by  the  com- 
plaint and  the  evidence  to  be  later  than  that 
of  Pnebla  The  decision  In  this  present  case 
was  that  the  water  be  distributed  according 
to  the  Killian  and  Bead  decrees,  which  were 
practically  one,  and  this  decl8l<nk  was  right 
whether  the  Pueblo  conrt  originally  had 
jurisdiction  or  not 

Counsel  are  in  error  in  supposing  we  hold 
tiie  Pneblo  decree  void.  We  hold  that  the 


were  bound  by  the  Eillian  de- 
cree whether  the  Pueblo  decree  was  void  or 
valid,  and  that  therefore  the  decree  In  the 
present  case  was  right 

[I]  Counsel  are  again  in  error  In  supposing 
that  in  affirming  the  Judgment  we  necessarily 
adopt  the  finding  of  the  court  below  that  the 
Pneblo  decree  was  void.  We  affirm  a  judg- 
ment fOr  some  sound  reason  appearing  in 
the  record,  it  is  shown  to  be  rli^t,  no  mat- 
ter how  unfounded  or  Insufficient  may  have 
been  the  reasons  npon  whldi  the  lower  court 
proceeded. 

[II]  The  objecUon.  that  the  complaint  is 
ambiguous,  nnlntdllgildet  and  imcertaln  was 
waived  by  answer. 

[11]  It  is  earnestly  urged  that  13ie  Pueblo 
decree  and  the  cmtinued  taking  of  water 
thereunder  by  the  defendants  stand  admitted 
in  the  pleadings;  that  since  a  demurrer  to 
the  def^ise  alleging  the  Pueblo  decree  and 
continued  distribution  thereunder  was  sus- 
tained, that  decree  and  the  distribution  and 
continued  taking  of  water  thereunder  stand 
admitted.  But  the  plaintiffs  In  their  replica- 
tiOQ  set  up  the  Eillian  decree  and  alleged  that 
the  defendants  appeared,  obtained  adjudica- 
tion In  that  case,  and  have  ever  since  ac- 
cepted its  benefits  and  used  water  in  accord- 
ance with  it  This,  under  the  Code,  was  tak- 
en as  denied.  There  was,  then,  an  issue  on 
that  point,  which  was  found  for  the  plaintiffs. 

[12]  The  defendants  were  not  then,  as 
they  seem  to  claim,  prevented  from  proving 
distribution  under  the  Pueblo  decree.  Upon 
the  Issue  whether  they  had  accepted  benefits 
under  the  Eillian  decree,  they  might  show, 
if  they  were  able  to  do  so,  that  they  had  al- 
ways t&ken  under  the  Pneblo  decree,  as  evi- 
dence tending  to  show  th^  had  not  taken 
under  the  other;  and  as  to  their  being  par- 
ties to  the  EiUIad  case  and  making  proof 
and  obtaining  adjudication  therdn  there  la 
no  dispute. 

[1 3]  The  error,  then,  if  it  was  an  error,  in 
sustaining  the  demurrer  to  the  plea  of  the 
Pueblo  decree,  cannot  avail  plaintiffs  In  er- 
ror, because,  for  the  purpose  of  this  decision, 
we  assume  the  truth  of  every  fact  stated  in 
that  plea  except  such  as  were  elsewhere  In 
issue  and  determined  against  the  plaintiffs 
in  error. 

It  is  urged  that  the  water  <^clals  could 
not  be  estopped.  If  so,  It  does  not  follow 
that  the  users  of  water  cannot,  and.  If  they 
can,  then  the  officials  can  be  eujolned  from 
delivering  water  to  th«n. 

It  is  dalmed  that  tt»  answer  of  the  water 
ofllcials,  not  having  been  denied,  stands  ad- 
mitted and  controls  the  ca8&  We  can  find 
nothing  In  this  answer  as  Ohown  in  abstract 
or  record  that  militates  against  our  oondu- 
slons. 

It  follows  fnmr  what  has  been  said  Qiat 
the  demurrer  to  the  cwnidaiiit  was  properly 
overruled. 
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P4.  II]  It  to  proper  to  demur  to  part  .of 
an  answer  stating  ukd  (as  in  tbis  case^  par- 
porting  to  state  a  separate  defense  The  ob- 
jection, therefore,  to  plaintiff's  demarrers  aa 
the  ground  that  tb^  were  to  separate  parts 
of  the  answer  la  not  w^  takUL  Where  de- 
fenses are  commiiigled  and  do  not  purport  to 
be  separate,  the  better  practice  is  to  require 
than  to  be  separated,  to  prevent  confusion. 

We  were  wrong  In  our  former  opinion 
where  we  said  that  the  Ellllan  decree  and 
acceptance  of  Its  benefits  had  not  been  plead- 
ed as  an  estoppel.  They  are  expressly  so 
Ideaded  in  Oie  replication. 

8G0TT,  J.,  not  participating 


<K  Mont  284) 

Daniels  t.  gbanitb  bi-mbtaluo 
consolidated  mining  oo. 

(No.  4024.) 

(Supreme  Court  of  Montaoa.    Oct  IT,  1010.) 

1.  Affeal  and  bbeob  4=9Si&— Iitstbuotioit 

niTOBJECTBD  TO  BECOUES  LAW  OF  CASE. 

An  Instruction  gtven  withoat  objection  from 
^ther  party  became  the  law  of  the  cast  <m  the 
subject. 

2.  Mines  aitd  uikebals  «s>11&— Bulbs  or 

HINZHO    INSPECTOB   BinniHS    OH  COICPAMT 

AND  ENOINEBB. 
Under  BeT.  Code.  }  1724,  the  rules  and  regu- 
lations of  the  mining  inspector  as  to  sisnals 
for  the  starting  of  mine  hoists  or  cages  were 
Undlng  on  a  mining  company  and  its  engineer, 
and  for  dnmages  proximatdy  caused  by  the  un- 
antborised  act  of  the  engineer  in  suMtitutiiig 
a  signal  code  of  his  own  the  mining  company 
is  liable;  Ti<dation  of  the  code  constitttting  neg- 
ligence. 

8.  MZHEB  AHD  UKKBALB  <~nll8  OOBTBIBP- 

Toar  naLxoiiraB  ur  naNAUHO  bhoznebb 

TO  H0X8T  OAOE. 

To  determine  whether  plaintiff,  Injured  in 
defendant  company's  mine  by  the  sudden  hoist- 
ing of  a  cage  on  an  Incomplete  signal,  was  neg- 
Ugcnt,  plaintiff's  conduct  muat  be  measured  by 
that  of  the  average  man  under  similar  circum- 
stances, and  in  giving  slfrnals  to  the  engineer 
on  the  surface  to  raise  the  cage  he  shonld  have 
beee  governed  by  the  customs  and  usages  of 
xeasonably  prudent,  ezperieDeed  minen. 

4.  Mines  and  HzmsALs  4=»11S— Lean,  hbg- 

LIGENCE  IN  TAKIRQ  FOSITZON  TO  BXOKAL  FOB 

BOIOT. 

If  undisputed  evidence  shows  ttM  the  posi- 
tion assumed  by  plalntitt  to  give  slgiials  to  de- 
fendant mining  company's  engineer  oo  the  sur- 
face to  hoist  a  cage  was  more  dangerous  than 
another  position  he  might  have  taken,  and  that 
with  full  knowledge  of  the  facta  and  probable 
eonsequences  be  voluntarily  assumed  the  more 
dangerous  poemon,  be  was  neiJlgent  s»  a  mat- 
ter of  law. 


5.  I^UGENCB  «S»71— OONDUOt  OT  HBAgOIU- 
BLT  FBUDBNT  ICAR  IN  CHOtOB  OF  WATS. 

In  balancing  ways  to  make  a  dioiee  between 
them,  one  is  not  required  to  choose  unerringly 
in  the  light  of  after  events,  but  only  to  make 
audi  a  choice  as  under  all  obvious  drcumstances 
a  reasonably  prudent  nun  might  have  madew 

6.  BflNES  AND  HmiBALS  «=9l2&-OONTSIBU- 
TOBT  NBOLiaBNCB  A  JTTBT  qVKffTtOV. 

In  an  action  againBt  a  mining  company  for 
injuries  to  plaintiff  when  the  surface  engineer 
suddenly  hoisted  a  cage  on  incomplete  signal 
from  plaintiff,  whether  under  all  the  drcum- 
stances plaintiff  was  negligent  in  taking  Uie 
more  dangerous  of  two  possible  positions  to 
make  the  signal  held  a  question  for  the  jury. 

7.  Tbial  «s»260(1>— BsFBTznoii  or  ihbibuo- 

TIONS. 

Offered  instructions  whose  subject-matter 
was  fully  covered  by  other  instructions  given 
were  properly  refused. 

8.  Mines  and  aanxBALs  «3>125— Bubisk  to 

PBOVB  CONTBIBiriOBT  XTBOLIGBnCB  OH  DE- 
FENDANT. 

Plaintiff,  suing  defendant  mining  company 
for  injuries  when  its  engineer  hoisted  a  cage 
suddenly  on  an  incomplete  signal  from  plaintiff, 
did  not  have  the  burden  to  prove  the  company's 
negligence  and  his  own  freedom  frmn  eontribut-' 
ing  fault:  the  defense  of  contiihatory  negligence 
b^ng  spedsl,  to  be  beaded  and  proved  by  de- 
fendant 

0.  Nboliqenox  4b»82-^Onlt  oonniBUTOBT 

HEOLIOBNCB  BABS  BBCOTBBT. 

Only  such  negligence  <m  platntiff's  part  as 
constituted  a  proximate  ot  contributing  cause 
of  his  injury  bars  his  recovery. 

Appeal  from  Third  District  Gonrt,  Omnlte 
County;  Oeo^  B.  Winston,  Judge. 

Action  by  William  Daniels  against  tbe 
Granite  Bi-MetalUc  Consolidated  Mining 
Company.  From  Judgmoit  for  plaintiff,  and 
from  an  order  denying  its  motion  for  new 
trial,  defendant  appeals.  Judgment  and  or- 
der affirmed. 

W.  E.  Moore,  of  Phillipsburg,  and  Walker 
&  Walker,  of  Butte,  for  appellant. 

3.  3.  McDonald,  of  Phillipsburg,  8.  P.  Wil- 
son, of  Deer  Lodge,  and  J.  J.  McCaffery,  ot 
Butt^  for  respondrat. 

HOLLOWAY,  J.  The  defendant.  Granite 
Bi-Metalllc  Gonsolidated  Mining  Company, 
owned  and  operated  the  Granite  mine,  near 
Phillipsburg,  Mont.,  and  also  leased  certain 
ore  bodies  in  the  mine  to  other  persons  to 
work  OQ  a  royalty  basis.  The  facilities  of  the 
mine  were  at  the  service  of  the  lessees  as 
well  as  the  employes.  To  govern  the  use  of 
tbe  cage,  certain  sUpaals  prescribed  by  the 
state  mine  lnB[)ect4n-  were  In  use.  Tb»  sig- 
nals to  lower  and  hoist  were  givoi  by  means 
of  a  gong  In  the  engine  house,  on  the  surfsca 
To  the  striker  of  the  gong  was  attached  a 
small  wire  cable  which  extended  down  the 
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sluft  and  at  e&cb  level  was  fastened  to  a 
tever.  By  pulling  down  upon  the  lever,  the 
cons  was  sounded.  On  the  day  of  the  acci- 
dent plaintiff  and  his  partner,  McDonald, 
were  on  the  700  level  to  procure  samples  with 
a  view  to  securing  a  lease  of  ore  bodies  atf 
that  lev^.  Having  secured  the  samples,  they 
returned  to  the  shaft,  gave  the  required  sig- 
nal, and  the  cage  was  lowered.  McDonald, 
with  the  samples,  stepped  upon  the  cage,  and 
plaintiff  undertook  to  give  to  the  engineer  the 
signal  (three  bells)  to  hoist  men  to  the  sur- 
face. When  one  bell  had  been  given,  the  cage 
was  suddenly  hctfsted,  with  the  result  that 
plaintiff  was  thrown  violently  to  the  floor  of 
the  station,  receiving  the  injuries  of  which 
he  complains. 

It  l8  charged  In  the  conq^aliit  Umt  the  de- 
fendant, by  its  engines,  was  guilty  of  negli- 
gence In  moving  the  cage  before  the  signal 
was  completed,  and  that  this  negligence  prox- 
imately cansed  tb»  injury.  By  its  answer  de- 
ftadant  dmied  any  ne^lgenoe  oo  the  part 
of  the  engineer,  and  alleged  that  plalntUt  wae 
gaU^  of  ctmttibotory  net^lffeooe  in  that  he 
stood  with  one  foot  tm  Oie  cage  and  the  otti- 
er  on  the  floor  of  the  station  while  giving  the 
signal  to  hoist.  In  his  reply  plaintiff  admitted 
that  he  stood  with  one  foot  on  the  cage  and 
the  other  on  the  floor  of  tlie  Btatlon,  but  de- 
nled  tliat  be  waa  gnilty  of  n^igence  In  so 
doing. 

The  trial  resulted  in  a  verdict  for  plaintlft, 
and  from  the  Judgment  entered  thereon  and 
from  an  order  denying  It  a  new  trial  defend- 
ant appealed. 

[1]  ror  the  purpose  of  fliis  case  it  Is  Imma- 
terial whether  plaintiff  was  In  the  mine  by 
direction  or  Invltaticni  of  the  defmdant.  Hie 
eonrt  instmoted  tbe  Jury  that  Oie  defoidant 
owed  to  plaintiff  ttie  duty  to  exercise  reason- 
able care  and  diligence  tor  his  safety.  Tills 
instruction  was  gtvoi  withoat  objection  from 
either  parly  and  became  the  law  of  the  case 
npon  tliat  subject 

Plaintiff  and  McDonald  testified  that  plain- 
tiff had  given  one  bell  and  was  in  the  act  of 
giving  the  second  one  when  the  cage  was 
moved,  and  that  plaintiff  was  proceeding  in 
the  customary  manner  without  unnecessary 
or  unreasonable  dtilay  between  bella  The 
engineer  testified  very  positively  that  he  had 
received  a  complete  signal,  not  a  signal  to 
raise  men  to  the  surface,  however,  but  the 
proper  signal  to  hoist  ore  or  the  empty  cage 
to  the  surface,  or  the  cage  with  men  to  the 
next  level  above^  and  ttiat  he  took  fba  cage  to 
the  600  level. 

It  Is  stated  In  appellant's  brief  that  "this 
testimony  Is  not  susceptible  to  contradlctltm 
by  inference.**  It  Is,  however,  contradicted 
by  the  direct  evidence  of  plaintlfl  and  McDon- 
ald; bnt,  liowever  fhls  may  be^  It  has  been 
said: 

"It  is  a  wild  oonoeit  that  any  eonrt  of  Justice 
Is  boond      the  mcce  swearing.   It  is  swearing  | 


creditably  that  Is  to  conclude  its  Jadgoufeit*' 
The  Odin,  1  A.  Rob.  248;  Zibbell  v.  Southern 
Pac.  Co.,  160  Cal.  237,  116  Pac.  618:  Rood 
V.  Murray,  BO  Mont.  240.  146  Pac.  541. 

[2]  The  engineer  based  his  conclusion  that 
the  signal  was  complete  npon  the  fact  that  he 
observed  the  bell  cord  slacken,  and  not  upon 
the  fact  that  he  waited  a  reasonable  time  to 
ascertain  whether  the  bell  would  be  sounded 
again.  The  rules  and  regulations  of  the  min- 
ing inspector  were  binding  upon  defendant' 
and  its  engineer  ({  1724,  Rev.  Codes),  and  for 
damages  proximately  caused  by  the  unauthor- 
ized act  of  the  engineer,  in  Bubstltuting  a' 
code  of  his  own,  the  defendant  Is  liable  (5  La- 
batt  on  Master  ft  Servant,  i  1888).  In  other 
words,  a  violation  of  the  prescribed  code  con- 
stituted legal  negligence.  Melville  v.  Bntte- 
Balaklava  Copper  Co,  47  Mont  1,  UO  Fae. 
441. 

[3]  It  is  not  seriously  contcnided,  however, 
that  the  evidence  Is  Insufficient  to  prove  neg- 
ligence on  the  part  of  the  engineer.  The  prin- 
cipal contention  Is  that  the  admission  in  the 
reply  and  the  evidence  introduced  by  plain- 
tiff established  contributory  negHg^ce  as  a 
matter  of  law.  The  standard  by  which  to 
measure  plaintUTs  conduct  Is  that  of  the  av- 
erage man  under  similar  drcnmstancea.  In 
this  instance  he  was  to  be  governed  In  giving 
the  signals  by  the  customs  and  usages  of  rea- 
sonably prudent,  experienced  miners. 

Th4  evidence  Introduced  by  plaintiff  was  to 
the  effect  that  the  position  assumed  by  him 
while  giving  the  signal  (one  foot  on  the  cage 
and  the  other  on  the  floor  of  the  station)  was 
the  position  assumed  by  careful,  prudent,  ex- 
perienced miners  generally  while  performing 
that  task  in  the  Granite  mine.  There  Is  a  con- 
flict In  the  evidence  opcm  this  subject  hut 
tbftt  conflict  it  was  Uie  peculiar  proTlnoe  of 
the  Jury  to  resolve. 

[4]  It  Is  said  by  appellant  that  the  position 
assumed  by  plaintiff  was  fraught  with  dan- 
ger, while  there  was  available  to  him  another 
method  of  performing  the  service,  which  was 
safe,  or  at  least  less  dangerous  than  the  meth- 
od which  he  pursued.  It  wUl  not  do  to  sa/ 
that  because  plaintiff  placed  lilmself  In  a  pen 
sitlon  of  danger  he  may  not  recover  in  tills  a(V 
tlon.  All  underground  mining  operations  are 
dangerous.  It  however,  the  evidence  wwe 
undisputed  that  the  poeltbm  assumed  tiy 
plaintiff  to  give  the  signal  was  more  danger^ 
ona  than  another  position  which  he  mlf^t 
have  assumed,  and  that  with  full  knowledge 
and  appreciation  of  the  taxta  and  of  the  om- 
sequences  likely  to  follow,  he  voluntarily  a»< 
Bumed  tlie  more  dangerous  position,  he  woQld 
be  guilty  of  negligence  as  a  matter  of  law. 
Mnllery  v.  Great  Northern  By.  Co.,  60  Mbnt 
408,  148  Fac:  828. 

In  the  application  of  the  rale  ot  diolce  of 
wa^  and  particularly  In  the  imputation  to 
plaintiff  of  knowledge  that  the  position  as- 
sumed was  more  dangerous  than  the  altema- 
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tire  suggested  by  defendant,  regard  most  be 
had  to  the  circumstances,  and  these  include 
the  right  of  plaintiff  to  assume  that  the  en- 
gineer, whose  negligence  alone  could  Jeopard- 
ize him,  would  proceed  with  reasonable  care 
and  not  move  the  cage  until  the  signal  was 
completed.  The  alternative  position  suggest- 
ed by  defendant's  evidence  was  that  plaintiff 
should  have  stood  with  both  feet  on  the  cage, 
held  to  the  safety  bar  with  one  hand,  and 
pulled  the  lever  with  the  other;  but  plaintiff 
testified  that  he  could  not  pull  the  lever  with 
one  hand,  and  the  effect  of  his  evidence  la 
that,  if  be  had  stood  with  both  feet  on  the 
cage  and  used  both  hands  to  pull  the  lever, 
his  position  would  have  been  more  hazard- 
ous than  the  position  he  assumed. 

[S,  •]  The  rule  Is  well  established,  in  rea- 
son and  authority,  that  In  balancing  waya  for 
the  puri>08e  of  making  a  choice  between  them 
plaintiff  was  not  required  to  make  a  choice 
unerring  in  the  light  of  after  events,  but  only 
such  a  choice  as,  under  all  obvious  circum- 
stances, a  reasonably  prudent  man  might  have 
made.  KUleen  v.  Barnes-King  Dev.  Co.,  46 
Mont  212,  127  Pac  89;  Mullery  v.  Great 
Northern  Ry.  Ck>.,  alMve.  While  customary 
negligence  of  others  would  not  excuse  plain- 
tiff, the  fact,  which  the  evidence  tended  to 
prove,  that  careful,  prudent,  .ezperlraiced 
miners  working  In  the  Granite  mine  generally 
assumed  the  position  tak«i  by  plaintiff  In 
giving  the  signal  to  hoist  men.  Indicates  forci- 
bly that  plaintiff  did  not  choose  the  more  dan- 
gerous of  the  two  positions;  but  whether, 
voider  all  the  drcnmstaneeB  he  did  or  did  not 
— whether  he  was  goUty  of  nei^lgence  in  mak- 
ing Oie  dioice  whl<^  be  did  make — ^was  a 
question  pr<v>eriy  submitted  to  the  Jury,  and 
the  general  verdict  absolveB  blm  from  the 
Imputation  of  n^llgence. 

[7,  I]  Error  Is  predicated  upon  the  refusal 
at  the  conrt  to  give  defendant's  offered  In- 
stractiouB  I,  K,  and  I*  The  snbjec^matter  of 
I  and  K  (choice  ot  ways)  was  fully  covered 
by  Instructions  IS  and  14,  given  by  the  court 
There  are  also  objectlona  to  the  phraseology 
employed  In  each  ot  these  offered  Instructions. 
Instruction  L  is  essentlaUy  erroneous.  It  Im- 
posed upon  plaintiff  the  burden  of  proving 
defendant's  negligrace  and  bis  own  freedom 
from  contributing  fitult  This  case  falls  clear- 
ly within  the  general  rule  that  the  defense  of 
contributory  negligence  Is  a  special  one.  to  be 
pleaded  and  proved  by  the  defendant,  and 
tbat  the  burden  of  proving  want  of  care  on 
the  part  of  plaintiff  which  contributed  to  his 
injury  cannot  be  Imposed  upon  him.  Steph- 
ens v.  ElUott,  S6  MonL  02,  92  Pac.  45;  Melz- 
net  V.  Baven  Copper  Co.,  47  Mont  351,  132 
Pac.  552. 

In  their  supplemental  brief  counsel  for  ap- 
pellant suggest  that  if  the  complaint  had 
stated  the  facts  fully — that  is.  If  it  had  con- 
tained the  statonent  that  plaintiff  was  stand- 


ing wlUi  one  foot  upon  the  cage  and  the  oth- 
er upon  the  floor  of  the  station — It  would  not 
have  stated  a  canse  of  action ;  but  this  ar- 
gument proceeds  upon  the  theory  that  plain- 
tiff was  guilty  of  negligence  as  a  matter  of 
law,  in  the  absence  of  excusatory  allegations 
or  the  showing  of  an  emergency,  and  this 
we  have  determined  Is  not  the  fact. 

[t]  While  we  may  agree  with  counsel  tbat 
the  slightest  want  of  ordinary  care  on  the 
part  of  plaintiff  would  constitute  negligence, 
we  do  not  agree  with  the  conclusion  presum- 
ably to  be  deduced  therefrom,  viz.  tbat  negli- 
gence on  the  part  of  plaintiff  necessarily  pre- 
cludes recovery.  It  is  only  such  negligence 
on  his  part  as  constitutes  a  proximate  or  con- 
tributing cause  of  bis  Injury  that  will  bar  bis 
recovery.  Stewart  v.  Pittsburg  &  Montana 
Copper  Co.,  42  Mont  200.  Ill  Pac.  723. 

The  Judgment  and  order  are  affirmed 

Affirmed. 

BRAMTLT,  C  J.,  and  HUBLY,  PATTEN, 
and  GOOPEOl,  JJ..  concur. 


(66  UoDt  m) 

BOGEBS-TEMPLETON  LUMBEB  CO.  t. 
WELCH  et  al.   (Nou  40S2.) 

(Supreme  Court  of  Montana.    Oct  17,  1919.) 

1.  Mechanics'   usn6  «»164(4)— AmnATir 

BY  SECBETAKT  OT  OOBPOBATZOir  OIT  FILIlie 

LIEII  BtTmOIBnT. 
Where  the  statements  in  afBdavit  were  in 
full  accord  with  requirements  of  Bev.  Codes,  f 
7291,  relating  to  tlie  filing  of  mechanics*  liens, 
and  were  such  that  if  untrue  would  render  the 
maker  guilty  of  perjury,  tbe  lien  notice  was 
sufficient,  although  the  affidavit  was  made  by  • 
secretary  of  a  corporation  who  probably  did  not 
know  the  truth  of  the  statements  sworn  to. 

2.  BfEOHAKICS'  URNS  4=3281(5)— NoTICC  OW 
LIEN  FBIMA  FACIE  EVIDENCK  OV  FACTS  8TAT- 
EU. 

Where  Bev.  Codes.  |  7291,  has  been  scrupo- 
loQsIy  followed  In  filing  a  lien  notice  and  affi- 
davit etc.,  the  papers  are  to  be  regarded  aa 
ahowing  prima  facie  that  a  valid  lien  was  filed. 

3.  Appeal  and  ebbob  ^»1100(B>— FiMDHtos 

OF  FACTS  to  be  IN  WBITINO. 
Where  Bev.  Codes,  S  6763,  providing  that 
the  court  must  file  written  findings  with  the 
clerk,  is  oot  complied  with,  an  app^  from  .the 
judgment  nmst  be  runanded  for  farther  pro* 
ceedings. 

4.  Mechanics'  Libnb  «=>132(11)— Tiux  wm 

FILING  NOTICE  OF  8EPABATE  ACCOUNTS. 

Where  s  materialman'a  claim  for  (1,600 
was  a  separate  and  independent  account  with 
an  owner  of  land,  claimant  must  file  his  notice 
of  lien  vithin  90  days  after  the  last  item  was 
fumishsil. 
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B.  Mkcbarics*  unrs  <g=»277(3)— Admibbibil- 

XTT  or  BTIDENOB  OT  DBnifDAHT  THXT  ITXllS 
WSBK  ITOT  PAST  DP  OFKH  ACOOUKT. 

■  In  an  actku  to  foredose  medianlct*  lien, 
when  defendant  |de«ded  an  account  itated  as 
to  oertain  Itema  and  that  BDch  ttemi  did  not 
form  part  of  an  op«i  aoeonnt  aa  daimed  in  tiie 
complaint,  conrt  enad  In  crantinc  a  motion  of 
plaintiff  to  strike  ont  aU  erldenee  gtvan  nndu 
aneh  dcfeoM. 

9.  AooouHT,  Aomm  on  ^»69>-^oooinfV 

BIATBD  BUFPOBTB  AOTXOir  OV  OPKH  ACCOUHT. 

Evidence  showing  an  account  stated  is  soffl- 
dent  to  support  cause  of  action  on  an  open 
uoonnt. 

7.  MnHAmoB'   UDra  ^s»288(!!)— Wbbkbks 

lUTEBXALS  Jam   LABOB  Wm  TniDXB  OHX 

coKTnAOT  Qusrmnr  or  taot. 
In  an  acticm  to  forecSoae  a  meehanlci^  lien, 
question  wlietber  materials  famlslied  and  labor 
performed  were  under  one  general  contract  or 
onder  separate  eontraets  waq  one  of  fact 

&  Heohakios'   lixhb  ^279— Bubdkr  op 
psoor  ok  owivbb  to  bebut  pbdia  pacxb 

CASK. 

Where  a  materialman  in  an  action  to  fore- 
dose  a  mechanics'  lien  has  shown  that  he  fur- 
nished the  materials  and  that  they  were  used 
for  the  enhancement  of  the  property,  the  burden 
then  diifts  upon  the  owner  to  introduce  eri- 
denes  to  rebut  the  prima  fade  case  thoa  made. 

9;  Mbohahios*  I«nR8  «»6— Statotbs  to  bb 

UBBBAIXT  CONOTBtniD. 

Tht  statute  clving  materialmen  and  labor- 
ers liens  on  improved  property  is  remedial  in 
diaracter  and  is  to  be  liberally  construed. 

la  MeoSarios'  uEm  «s>281(l)— Supnomi- 

or  OP  PBOOP  THAT  HATKBIALB  WBITF  ZIITO 
BUZLOniO. 

In  an  action'  to  foredose  meclianlcs^  lies, 
where  materialman  shows  that  materials  for 
use  in  the  building  were  contracted  for  and  were 
delivered  in  pursuance  of  the  contract,  and  that 
the  building  was  completed,  it  is  fair  to  con- 
dude,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  matnials  in  fact  did  go  into  the 
bonding. 

Appeal  from  District  Court,  Chooteaa 
Ooonty ;  J<din  W.  Tattan,  Jadga 

Action  by  the-  Rogers-Templeton  Lomber 
Company  against  W.  D.  Welch,  doing  busi- 
ness under  the  firm  name  and  style  of  W.  D. 
Wetcb  &  Co..  and  others.  From  a  Judgment 
In  its  favor  for  only  part  of  the  rdlef  de- 
manded, plaintiff  appeals.  Reversed  and  re- 
manded. 

I.  W.  ObUTCh  and  Fletcher  Maddox»  both 
of  Great  Falls,  for  appellant 

O.  W.  Belden,  of  Lewlstown,  and  McKenzte 
A  UdCenzle,  of  Great  Falls,  for  respondaits. 

COOPBB,  J.  Action  to  foiedose  a  me- 
dianic's  lien  for  materials  alleged  to  have 
been  furnished  and  used  In  the  construction 
of  a  store  bolldlng  upon  lots  17  and  18,  In 


Geraldtne,  Chouteau  county, 
Mont 

The  complaint  alleges  the  purchase  by  de- 
fendant Welch,  of  materials  for  use  in  the 
coQStmctlon  of  said  store  building  of  the 
value  of  $2,661.01;  that  tbe  Items  so  fur- 
nished and  used  constituted  an  open  account 
between  the  plaintiff  %nd  defendant  Welch 
from  the  2d  day  of  August,  1914,  to  the  16th 
day  of  January,  1915,  Induslve;  that  said 
amount  is  still  doe  and  unpaid ;  that  a  me- 
chanic's lien  covering  all  of  said  Items  was 
filed  within  90  days  after  the  date  of  the 
furnishing  oC  the  last  Item  thereat;  and  that 
the  defendant,  other  than  Welch,  dalm 
some  interest  In  the  property  InrolTed,  as  at- 
taching creditors  or  incombrancers.  The  an- 
swer of  WddL  condati  of  gmeral  denlala 
and  affirmative  mattw  to  ttie  ect  that  go 
or  about  Ansnst  \,  1914.  an  agreemmt  was 
Mktered  Into  between  plaintiff  and  himsdf  to 
furnish  material  to  buUd  the  store  building 
desoibed  In  the  cwnplalnt,  "fw  a  stated 
sum" ;  that  tba  last  Item  thNeof  was  d^v- 
ered  October  10th,  and  no  material  was  fur- 
nished by  plaintiff  under  that  agreement  aft- 
er said  last-named  date ;  that  thereafter,  on 
or  about  October  16,  1^4,  aald  accirant  was 
doaed,  and  lAalntlff  and  Weldi  "fben  and 
there  bad  an  accounting  and  settlement  be- 
tween tbem  for  said  materials,  and  said  ac- 
count was  tlien  and  there  settled,  allowed, 
and  agreed  to  "aa  being  due  tran  defendant 
for  said  material. 

Defmdants  Gles,  Flanagan,  McEemde,  and 
Belden  filed  a  separate  anHwer,  conalstlng  of 
general  denials  and  an  assignment  to  them  as 
trustees  for  the  benefit  of  creditors.  ^The 
plaintiff  filed  replies,  denying  all  of  the  af- 
firmative altegatitms  contained  in  the  an- 
swers. The  cause  was  tried  to  the  court 
without  a  Jury. 

At  the  trial,  plaintiff  offered  in  evidence 
the  notice  of  lien  to  whldi  was  attadied  a 
statement  of  account  containing  the  itons 
upon  whldi  the  Hen  Is  based.  To  its  rec^t 
in  evidence  die  defmdanta  objected  upon  the 
ground  that  it  was  a  statement  made  by  G. 
W.  Bnlmer,  assistant  secretaty  of  the  pUln- 
tiff  company;  that  It  did  not  state  that  the 
same  was  made  for  idalntlff;  that  it  did 
not  omtain  a  statement  "that  the  misters  set 
forth  In  the  account,  and  the  descripUon  of 
the  property,  axe  true;  that  It  recites  that  all 
the  facts  tiuit  are  stated  In  the  notice  and 
in  the  statement  are  tme;  but  It  does  not 
state  that  the  matters  steted  In  the  Um  are 
tme  as  required  by  law."  This  objection, 
when  made,  was  overruled;  but  the  Ilea 
finally  was  stricken  out,  on  motion  of  de 
fendants,  upon  the  ground  that  it  was  not 
verified  In  accordance  with  the  statute,  and 
that  it  was  "not  shown  by  competent  proof 
that  "any  of  the  Items  mentioned  in  the  Il«i 
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u  bftTlng  been  famished  bt  the  months  of 
December  and  January  entered  Into  and  be- 
came part  of  the  construction  of  the  build- 
ing against  which  the  lien  Is  claimed." 
Plaintiff,  at  the  same  time,  moved  the  conrt 
to  strike  ont  "all  the  evidence  introduced  un- 
der the  new  matter  pleaded  in  the  answer  as 
defense,  alleging  an  account  stated  as  of  Oc- 
tober 10,  1914."  A  stipulation  was  altered 
of  record  "between  counsel  and  the  court" 
that  the  motions  might  be  passed  npon  at 
the  time  of  the  renditlon-of  the  final  decision 
b;  the  court  Written  requests  for  findings 
were  also  presented  to  the  court  for  aHop- 
tlon.  In  the  final  Judgmmt,  plaintiff's  mo- 
tion to  exclude  alt  tivi&exsi  In  Bnpp<Hrt  ot  the 
new  matter  contained  In  defttidants*  answers 
was  granted,  as  well  as  defendants'  motion 
to  "strike  the  lien  from  the  recoid."  The 
court  found  in  fiivor  of  ttw  {dMntlff  and 
against  defendant  Wel<ih  far  On  foil  amount 
dalmed  in.  the  complaint,  and  oatered  Judg- 
ment according.  The  ai^peal  Is  from  the 
judgment 

Upon  this  raoord  we  are  to  revieir  the  pro- 
oeedlngs  had  In  the  court  below  resulting  ta 
the  judgment  ainwaled  fmn.  Appelant  as- 
serts t^t  twdve  errors  wwe  cwnmltted  by 
the  trial  court,  culminating  ta  the  exclusion 
of  plalnttfl's  lien  dalm.  If  the  xajection  of 
plaintiff's  daim  of  lien  was  error,  the  other 
specifications  need  not  be  noticed. 

In  ruling  as  it  did,  t3M  trial  court  doubt- 
less had  In  mind  tbe  rule  of  coDstmctton  sev- 
eral times  applied  by  this  court  to  section 
7291  of  the  Revised  Codes,  to  the  effect  that, 
in  the  pursuit  of  its  purely  statutory  benefits, 
the  various  steps  necessary  to  secure  and 
penect  the  lien  are  Indispensable.  Wertx  v. 
Lamb,  43  Mont  477.  117  Paa  88;  Crane  & 
Ordway  Go.  v.  Baat«,  S3  Mont  438,  164  Fac. 
633.  Is  the  lien  notice  deficient  or  defective? 
We  think  not  The  statements  in  the  affida- 
vit are  in  full  accord  with  the  requirements 
of  section  7281,  and  evince  a  flilthf  nl  adher- 
ence to  all  Its  commands. 

t1]  Beqiondents'  counsel,  In  their  brief, 
however,  say  they  are  unable  to  distinguish 
any  difference  between  the  affidavit,  which 
was  obviously  made  on  Information  and  be- 
bellef,  and  an  affidavit  that  recites  that  it 
was  so  made,  citing  Western  Plumbing  Co.  t. 
Fried,  33  Mont  7.  81  Pac.  S94,  114  Am.  St 
B^.  799.  In  that  case,  the  affidavit  merely 
stated: 

That  affiant  "Is  president  of  the  [plaintiff] 
comiMuiy,  •  •  •  and  as  such  makes  this  affi- 
davit ;  that  he  has  read  the  foregoing  claim  of 
lien,  knows  the  contents  thereof;  and  tbat  the 
matters  and  things  therdn  stated  are  true,  to 
the  beet  of  his  knowledge,  Informationt  and  be- 
Uef." 

Of  that  affidavit. Mr.  Justice  H(dloway, 
speaking  tor  this  court  said: 

"The  statute  provides  that  the  lien  is  made 
up  of:  Slrst,  the  accoont;  second,  the  descrip- 


tion of  tiie  property;  and,  third,  the  afltdavlt 
The  account  Is  required  to  be  a  jnst  and  true 
one,  showing  the  amount  due  the  claimant  after 
allowing  all  credits,  and  there  most  be  m  correct 
description  of  the  property  to  be  charged  wttii 
the  lien.  •  •  •  Hierefore,  If  there  was  no 
affidavit  attadied  to  the  account  and  descrip- 
tion, there  was  in  fact  no  lien,  and  the  court 
properly  enflnded  the  pretended  one  offered  In 
evidence." 

Indeed,  we  may  here  add  flie  suggestion 
that  an  aflMavlt  so  worded  Is  In  no  sense 
equivalent  to  t  dedaratlon  und»  oatb  tiiat 
the  matter  contained  therein  is  true. 

In  the  affidavit  before  us,  Bulmer  sweara 
positively  that  he  is  assistant  secretary  of 
the  plaintiff  corporation ;  that  the  statement 
of  account  of  the  lumber  and  materials  Is  a 
Just  and  true  account,  and  they  were  fur- 
nished and  delivered  for  the  purpose  of  being 
used  In  the  building  In  question ;  that  the 
notice  c^mtalns  a  correct  description  ot  the 
property  to  be  charged  with  said  lien;  and 
that  all  the  facts  therein  stated  are  true. 
What  more  than  a  literal  compliance  with 
the  statute  could  be  demanded?  Certainly, 
It  Is  not  to  be  presumed  that  perjury  has 
been  committed  In  Its  making.  In  that  re- 
spect however,  the  rights  of  the  owner  are 
^ectlvely  safeguarded  by  the  {Mins  and  pen- 
alties the  perjury  statute  imposes  up<m 
those  who  violate  its  provisions.  As  was 
said  by  Mr.  Justice  Banner,  in  Crane  ft  Ord- 
way Co.  T.  Baats,  supra: 

"The  account  must  be  a  Just  and  true  one^ 
*after  allowing  all  credits,'  and  mast  be  verified 
as  BQdi.  'The  purpose  of  the  affidavit  Is  dear 
enough.  It  is  not  merely  to  entitle  the  lien 
claim  to  record,  but  to  furnish  a  sanction  for 
it  in  such, an  oath  as  will  subject  the  affiant 
to  punishment  for  perjury  if  it  be  false  in 
material  particulars." 

C2]  The  statute  having  been  scrupulously 
followed,  the  paper  in  question  Is  to  be  re- 
garded as  showing  prima  facie  that  a  valid 
Uea  was  filed.  As  was  said  by  Mr.  Justice 
HckLlomiy,  in  Werta  t.  lamb^  mtpm 

"Our  present  Code  pnMrioB  Is  BubetantlBl]y 

the  same  as  section  fi,  e.  40.  i>.  SIO,  of  tiia  Laws 
of  1871-72,  and  in  Black  v.  Appolonio,  1  Mont 
342,  this  court  in  construing  ih&t  section  said: 
*It  appeora  to  us  that  all  our  statute  requires 
is  that  a  person  wishing  to  avail  himself  of  die 
benefits  of  it  should  honestly  state  his  account' 
And  this  has  been  accepted  as  a  correct  in- 
terpretation ever  since.  Western  Iron  Works 
V.  Montana  P.  &  P.  Ooh  30  Mont.  550,  77 
Pac.  413;  Mills  Olsen,  43  Mont  29,  llfi 
Pac.  SS." 

See,  also,  Mctntyre  v.  MacOinnlss,  41 
Mont  87.  88,  106  Pac.  863.  137  Am.  St  Rep. 
701. 

Plaintiff  8  claim  of  Ugn  was  therefor©  Im- 
properly excluded. 

[3]  For  another  reason  this  case  must  be 
rwanded  for  further  proceedings.  Section 
676!^  Bevlsed  Codes,  provides  as  foUovs: 
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"Upon  K  trial  of  s  questioD  of  fact  by  the 
eoart,  its  decision  or  findings  mast  be  given  in 
writing  and  filed  with  the  derk  within  twenty 
days  after  the  case  la  aobmitted  fn  dedaion.** 

The  Btatement  oa  appeal  shows  that  the 
eanse  came  on  for  trial  on  July  6,  1915 ;  re- 
quests for  findluga  filed  on  August  80.  1916 ; 
and  judgment  rendered  and  entered  Morem- 
ber  W,  1916.  No  findings,  however,  an  to  be 
fOnnd  In  Oie  record.  ThB  renuttES  of  this 
court.  In  City  of  Helena  t.  Hale,  38  Mont  on 
page  484,  100  Pae.  on  page  612,  are  perti- 
nent here: 

"Bnt  it  is  contended  that  this  is  a  ease  of 
defective  findings,  and  counsel  dtes  the  caae  of 
Bmtleaox  Bordeanx,  82  Mont  ISO,  80  Pae. 
0,  In  diat  ease,  Mr.  Ohlet  Jnstfoe  %anUy 
said:  There  la  In  Um  record  no  UH  of  ozcep- 
ticma  showing  that  the  defendant  at  the  doae 
of  the  eridenee  and  argnment  in  the  caase,  made 
written  request  for  flndlnga  npon  the  subject 
of  recrimination,  or  any  other  lasoe.*  Bnt  we 
regard  thia  as  a  ease  of  total  lade  of  findioga, 
rather  than  defectlTe  flndinga  The  findings,  if 
there  are  any,  ere  so  lacking  In  substance  as 
to  be  no  findings  at  all  The  defendant  prop- 
eriy  reqoeated  general  flnAngi.  Ber.  Codes,  f  1 
0T68,  0764,  OTBQ.  It  Uien  became  the  duty  of 
the  court  to  make  flndlngs." 

Indeed,  the  trial  was  not  completed  nntil 
this  requirement  had  been  folly  met 

The  reoKHidents  seriously  contend  that  the 
court  erred  In  striking  out  all  the  evidence 
given  in  support  of  the  new  matter  set  forth 
in  their  answers.  The  complaint  states  a 
cause  of  action  upon  an  open  and  nuudng 
account,  and  plaintiff  founds  its  cause  upon 
that  theory.  The  answers  of  defendants  are 
framed  upon  the  theory  that  the  materials 
were  sold  under  two  or  ttuee  separate -and 
distinct  «mtraeta. 

Remondeiits,  In  QuSr  brief;  Insist  that— 

"EdkiUt  1.  an  itemised  statement  d  account 
tanning  from  July  24  to  October  10,  1014,  be- 
came an  account  stated  for  said  amount  and 
that  the  account  up  betwem  plaintilf  and  Welch 
was  no  longer  an  open  account.  *  *  *  That 
to  the  extent  of  $1,600  plaintirs  right  to  a 
lien  is  foreclosed  by  limitation  of  time,  aince  the 
right  accrued  obviously  not  later  than  Novem- 
ber Sd,  when  the  laat  of  the  items  c»f  August 
IT^  were  delivered.  •  •  •  That  all  of  the 
items  shown  on  the  lien  Otat  appeared  In  the 
statement  under  date  of  October  10th  were  like- 
wise foreclosed  by  reason  of  the  plalndfCa  fail- 
ure to  file  the  lien." 

t4, 1]  Upon  these  conflicting  theories  the 
case  was  tried.  In  any  view  to  be  taken  of 
the  mattei^  the  testimony  was  all  material 
and  pertinent  nnder  the  issues  made  by  the 
pleadings.  If  the  lt«n  of  $1,600  constituted 
a  separate  and  Independent  account  and  the 
Hen  was  not  filed  within  90  days  after  the 
laat  item  was  furnished,  the  lien  claim  was 
Imperfect  to  that  extent  But  that  did  not 
warrant  the  court  in  striking  out  all  the 
tastiuiimy  In  snppcnt  of  the  new  matter  set 


up  in  the  defendants'  answers,  nor  Jnsti^  its 
refusal  to  consider  and  give  effect  to  testi- 
mony concerning  the  furnishing  and  delivery 
of  materials  which  went  Into  the  building 
with  a  view  to  its  completion,  occupancy, 
and  use  for  the  purposes  for  which  it  was 
constructed.  It  is  in  evidence  that  the  state- 
ment contalnii^  the  $1,600  Uem  was  deliv- 
ered to  Welch  about  Novwnber  4th,  at  which 
time  he  stated  he  would  look  it  over;  that 
he  knew  what  it  was ;  and  that  he  did  look 
it  over  "a  few  days  after  that  or  a  couple  of 
weeks."  The  evidence  also  ahowa  that  those 
items  were  carried  forward  in  monthly  state* 
ments  of  account  together  with  othw  matft- 
rials  fnmished  for  use  in  tha  cMutructiwi  of 
the  buOdlng,  np  to  December  29th,  and  at 
the  eoad  of  each  month  preaeoted  to  Wddi, 
without  objection  on  his  part  so  far  aa  the 
record  discloses. 

[l»n  As  said  by  Ur.  Chief  JnsUce  Bnmt- 
ly,  In  Boy  T.  Kbi^B  Bstato^  OS  Moot  SIS, 
179  Pae  821: 

"Bvldeuee  showing  an  account  atated  Is  soft- 
dent  to  support  a  causa  of  aetkm  eo  an  open 
aoeoout  1  Gyc.  486,  and  eases  dtad  In  DOte." 

"The  Question  whether  the  materials  CumUi- 
ed  and  labor  performed  were  under  one  general 
contract  or  under  separate  contracts  was  one 
of  fact"  Weetem  Iron  Works  t.  Montana  P. 
Co.,  80  Mont  068,  77  Pac;  417;  Helena  Steam- 
Heating  Sc  Supply  Oo.  T.  Wdla,  16  Mont  60^  40 
Pac.  78;  FerUns  v.  Boyd,  16  Oolo.  App.  206, 06 
Pac.  3G0;  27  Cyc  328. 

The  Supreme  Court  of  Mlnneaota,  In  Den- 
nis T.  Smith,  88  Minn.  400,  88  N.  W.  696,  has 
this  to  say  upon  the  qaestlcm: 

•TEliere  is  nothing  Is  the  point  that  the  paz^ 
ties  have  converted  the  open  account  into  an 
account  stated.  This  does  not  change  the  na- 
ture of  the  claim,  but  Uke  the  giving  <tf  a 
note,  is  a  mare  adjustment  of  the  snonnt  due." 

See,  also,  Treusch  v.  Shryock,  61  Md.  162. 

In  Missoula  Mercantile  Oa  v.  O'Donndl, 
24  Mont  66,  72,  00  Pac  694,  096,  this  court 
said: 

"^e  burden  is  npon  the  plaintiff  to  establish 
his  lien  (Bolsot  Mech.  Liens,  {  61^,  and,  to 
support  this  burden,  he  must  show,  not  only 
that  he  fnmiahed  the  materials,  bat  also  that 
they  were  used  for  the  enhancement  of  the 
property  to  whldi  he  daims  he  haa  a  right  to 
resort  as  security  tor  the  debt  tium  created.  In 
the  absence  of  thia  showing,  his  eqoltir  does  not 
arise.  Silvester  t.  Mine  Co.,  80  Cal.  MO,  22 
Pac  217;  Weir  v.  Bamea,  88  Neb.  87S,  67  N. 
W.  760;  Ohapin  t.  Paper  Worka,  30  Cimn.  401 
[70  Am.  Dec  263] ;  Ranter  v.  Blanchard,  18 
Hi.  818;  Taggard  t.  Budcmore,  42  Me.  77; 
Schulenberg  t.  Prairie  Home  Institute  Oo.,  66 
Mo.  286.  This  is  evidently  the  meaning  of  the 
statute  (section  21S0  of  the  Code  of  OtvU  Pro- 
cedure)." 

[I,  I]  The  burden,  then,  Is  placed  npon  the 
owner  to  introduce  evidence  to  rebut  the. 
prima  fade  case  thus  made.  In  so  far  as 
granting  the  Uea  is  concerned,  the  statute 
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Is  remedial  In  character  and  to  be  liberally 
construed.  Western  Iron  Works  v.  Montana 
P.  Co.,  supra ;  Crane  &.  Ordway  Go.  t.  Baatz, 
supra. 

[10]  Tbe  only  remaining  question  arises 
upon  the  contention  that  there  was  a  fail- 
ure to  prove  that  all  the  materials  furnished 
by  plaintiff  and  Included  in  Its  claim  went 
Into  the  construction  of  the  building.  The 
testimony  was  aufflclent,  in  our  opinion,  to 
make  a  prima  facie  case  of  delivery  and  use 
in  the  construction  of  the  building  in  ques- 
tion. A  materialman  ia  not  obliged  to  stand 
by  and  watch  the  progress  of  a  structure  to 
see  that  every  piece  of  lumber  and  other  ma- 
terial Bupptled  by  bim  is  used,  before  he 
can  make  the  required  affidavit  To  so  hold 
wonld  render  the  mecbanic's  Hen  law  more 
of  a  burden  than  a  benefit  When  materials 
for  use  in  a  proposed  building  are  contracted 
for,  if  they  are  delivered  in  pursuance  of 
sudi  coDtract,  and  the  building  is  completed, 
it  la  fair  to  ccmclnde*  In  the  abaenoe  of  evi- 
dence to  the  contrary,  that  audi  materials 
did.  In  tact  80  into  the  building.  Oreenway 
V.  Turner,  4  Md.  296;  Maryland  Brick  Co.  v. 
SpUman,  76  Md.  337,  2S  Aa  297,  17  L.  R. 
A.  699,  85  Am.  St  Bep.  431 ;  Union  Tniat 
Ca  T.  Oasserly,  127  Mich.  183,  86  N.  W.  B4S; 
FbUUpa  on  Mechanics*  Liens.  |  229. 

The  evidence  Is  ccmfllctlng  concerning  tlie 
delivery  of  tom»  of  the  materlala  incorporat- 
ed in  the  lien  claims  aa  to  when  they  were 
furnished,  as  to  whether  or  not  tb^  were 
Unable  articles  and  tended  to  enhance  tbe 
value  of  the  property,  and  as  to  Whether  they 
were  all  furnished  under  an  open  and  run- 
ning account  or  under  one  general  contract 
These  were  all  questions  of  fact  upon  which 
the  court  should  have  made  written  findings. 
Having  failed  to  do  so,  the  Judgment  must 
be  revNsed,  with  directions  to  proceed  ac- 
cording to  the  views  herein  expressed. 

Reveorsed  and  remanded. 

BRAim/T,  C.  J.,  and  HOLLOWAY  and 
HUBLY,  33^  concur. 


(BS  Wont.  299) 

SMITH  T.  HOFFMAN.   (No.  4023.) 
(Supreme  Court  ttf  Montana.   Oct  17,  1919.) 

1.  APPK&L  AND  BBBOK  «=s>1009(^— BXTIKW  OW 
nNDIHOB  Df  BQUrrT. 

Findings  by  tbe  trial  court  in  an  eqnitable 
action  will  not  be  reversed  on  appeal,  eicept 
where  the  evidence  dearly  prqwnderatea  against 
them. 

2.  Debus  «»99— Ann   wBirruff  oonnuor 

PABT  OF  a&ME  TBAHBACnON. 
Under  Rev.  Codes,  |  S031,  providing  that 
several  emtraets  relating  to  the  same  matters 
are  to  be  taken  together,  a  deed  and  a  written 


contract  which  obligated  tiie  grsntee  to  make 
certain  payments  and  limited  the  estate  Aeld 
part  of  one  transaction,  regardless  of  whether 
they  were  executed  on  the  same  day,  or  whether 
tbe  contract  was  executed  on  the  day  following 
execution  of  the  deed  as  claimed  by  the  grantee. 

3.  Drds  «s»155— Subjbct  to  coNnmoH  miB- 

BBQUBNI. 

'  Where  a  grantor,  as  part'of  the  same  tran^ 
actioD,  required  the  grantee  to  sign  a  written 
memorandum,  providing  that  the  grantee  should 
make  monthly  payments  to  a  named  individual, 
and  that  the  estate  ehonld  continue  until  gran- 
tee's marriage  or  death,  hdd  that  under  Bev. 
Codes,  {  4902,  deGning  a  condlticoi  subsequent 
aa  one  referring  to  a  future  event  upon  the 
happening  of  which  the  obligation  becomes  no 
longer  binding  upon  the  other  party,  and  in 
view  of  aection  4623,  tbe  deed  must  be  deemed 
subject  to  a  condition,  aubsequent  and  non- 
payment of  the  amount  stipulated  or  remarriage 
of  the  grantee  would  entitle  the  grantor  to  re- 
cover the  property. 

4.  Deeds  *=j166— Waiver  or  rosniTUBB  uw- 

DBB  CONOmon  SUBSEQUENT. 
Where  a  grant  was  on  condition  subsequent; 
requiring  the  grantee  to  make  monthly  pay- 
ments to  a  named  individual,  the  condition  may 
be  waived,  and  in  view  of  Bev*.  Codes  {  4906, 
declaring  that  a  condition  involving  a  forfeiture 
must  be  strictly  interpreted  against  the  putf 
for  whose  benefit  it  is  created,  the  grantor  can- 
not insist  on  a  forfeiture  because  of  the  gran- 
tee's failure  to  make  payments,  where  the 
grantor  notified  the  grantee  that  paymoits  need 
be  i^ntinued  no  longer. 

0.  Dekdb  4=s>166— EnoPFiL  to  mam  mmst' 

TUBE,  THOUOH  WAIVU  WAS  WITHOUT  CON- 
8IDEBATI0N. 

Where  a  deed  was  subject  to  a  condition 
sobsequent  requiring  tiiie  grantee  to  make  pay- 
ments to  a  third  party,  ^  grantor  is  estopped 
from  insiflting  on  a  forfeiture,  ^ere  she  noti- 
fied the  grantee  that  payments  need  be  contin- 
ued no  longer,  regardless  of  the  fact  that  the 
waiver  of  tiie  condition  was  wltiiont  considera^ 
tion. 

6.  Deeds  *=»16d— 'Waiveb   or  oomimoir 

WITHOUT  OONSIDBBATIOH. 

Where,  as  part  of  the  same  transaction,  the 
grantor  required  the  grantee  to  sign  a  contract 
providing  for  monthly  payments  by  the  grantee 
to  a  third  person,  and  further  providing  that 
the  land  should  revert  to  the  grantor  on  the 
grantee's  m&rrlage,  the  fact  that  the  granttw 
wroto  tbe  grantee  that  paynwits  need  be  con* 
tinned  no  longer,  etc.,  'does  sot  extinguish  tibe 
condition,  and  operate  to  give  the  grantee  a 
fee^mple  titie;  there  being  no  consideration  for 
the  grantor's  waiver  of  the  condition. 

• 

Appeal  from  District  Court  Fergus  Coun- 
ty; Boy  B.  Ayera,  Judge. 

AcU<Hi  by  Mary  M.  Smith  against  Sadie 
Hoffman.  There  was  a  Judgment  for  defend- 
ant and,  plalnUtrs  motion  for  new  trial  hnv- 
Ing  been  denied,  plaintiff  appeals.  Beversed 
and  Tttuanded,  with  directions. 


^tVor  ette  eosM      mos  topic  and  KBT-NUHBBR  la  aU  K«r-Numtwr*d  DlgMts  end  ladciaa 
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Mclntire  ft  Mnrpby,  of  Helena,  for  appel- 
lant 

Belden  ft  DeKalb,  ol  Lewl^wn,  tot  xe- 
qiondeDt 

HTTRLT,  J.  In  brl^.  the  plaintiff  asks  for 
the  cancellatlOD  of  a  deed  executed  and  de- 
Uvered  by  tbe  plaintiff  March  14.  1910,  by 
reason  of  the  alleged  breach,  In  October,  1010, 
of  the  condition  of  a  contract  (hereinafter 
referred  to  as  the  memorandum  or  contract) 
altered  Into  between  the  parties  at  the  time 
of  the  execution  of  aald  deed,  aa  follows: 

**A  written  contract  between  two  parties, 
Hary  Smltli,  party  of  the  first  part,  and  Sadie 
Hoffman,  party  of  the  second  part,  coneemlng 
the  deed  to  Hoffman  Honse,  that  no  lees  than 
$50  per  mo.  be  paid  to  Mrs.  J.  A.  McNanght 
for  an  unlimited  time  and  the  deed  then  will 
stand  good  tmtU  the  marriage  or  death  of  the 
party  of  the  second  part,  Sadie  Hoffmant  whea 
it  goes  badE  to  party  of  tbe  first  part*  Mary 
SmitE,  If  alive,  if  not  to  her  heirs. 

'^Signed  and  Sealed]         Mary  Smith. 

**8adia  Hoffman.** 

We  beUeve  further  teference  to  the  plead- 
iagfi  is  nnnecejssBTy,  aa  ttie  court's  *'T»d<"gff 


dearly  Indicate  the  nature  of  tbe  defense. 

Trial  was  had  In  the  district  court  in  June, 
1914,  and  qpedal  findings  were  made  by  a 
jury,  but  audi  findings  were  not  adopted,  and 
under  date  of  January  6,  1917,  the  court 
made  independent  findings.  To  these  find- 
ings, to  the  conduslons  baaed  ttiereon,  and  to 
the  refusal  of  the  court  to  adopt  Ondinpi  pro- 
posed by  the  plaintiff,  and  to  otbex  rulings 
on  the  trial,  and  to  the  order  dwylng  a  mo- 
tion for  new  trial,  exceptions  were  taken 
and  vror  predicated  thereon  in  these  ap- 
peaUL 

It  appears  that  the  Smith  Bros.  Sheep 
Company  (hereinafter  referred  to  as  the  com- 
jpany  or  corporation),  was  organized  long  pri- 
or to  the  commencement  of  this  action,  and 
that  John  M.  Smith  (husband  of  the  plaintiff) 
was  the  principal  stockholder  and  manager 
thereof.  Tbe  testimony  Indicates  very 
friendly  relations,  at  all  times  prior  to  the 
initiation  of  the  suit,  between  both  parties, 
and  between  defendant  and  Mr.  Smith  dur- 
ing his  lifetime,  def^te  the  act  that  defend- 
ant obtained  a  divorce  from  her  husband 
(plaintiff's  brother)  shortly  after  establish- 
ing a  legal  residence  within  the  state.  About 
the  year  1886  Mrs.  Hoffman,  who  was  tben 
llrlng  In  the  East,  came  to  Montana  and  for 
many  years  thereafter,  and  until  tbe  erec- 
tion of  the  building  hereafter  referred  to 
made  her  home  with  the  Smiths.  In  1902 
the  corporation  purchased  the  lots  In  con- 
troversy, and  erected  thereon  a  lodging  house 
or  hotel,  known  as  the  Hoffman  House,  per- 
tially  at  least  furnishing  the  same  The  de- 
fendant was  put  In  charge  of  it  as  manager, 
upon  Its  completion  in  1903,  under  an  agree- 
ment tliat  abe  shonld  operate  the  same  and 


retain  one  half  the  net  proceeds,  and  turn 
over  the  other  half  to  the  corporation.  Tbe 
defendant  contends  that  It  was  further 
agreed  that  when  the  half  of  the  proceeds  so 
turned  over  to  tbe  corporation  should  equal 
the  amount  of  Its  Investment  in  the  premises, 
the  property  should  be  conveyed  to  her.  This 
is  denied  by  the  plaintiff.  No  deed  was  ever 
made  by  the  corporation  to  the  defoidant; 
but  it  appears  that  under  date  of  August  23, 
1006,  tbe  corporation  for  a  nmslderation  of 
$10,000  conveyed  the  premises  to  the  plain- 
tiff, and  that,  poaslbly,  i^alntlfl  acquired 
the  title  to  prevent  a  sale  the  corporation 
to  some  one  other  than  d^endant.  This  con- 
veyance had  not  been  placed  of  record  at  the 
time  of  the  trial.  Plaintiff's  husband  died 
in  November,  1908. 

In  the  summer  of  1006,  defendant  left 
Lewlstowh,  and  was  absent  therefrom  for 
some  weeks,  or  possibly  jaontfaa.  Dnrlng  ber 
absence,  believing  that  she  did  not  Intend 
to  return,  the  iHwperty  tben  bringing  in  but 
nnall  returns,  and  being  dissatisfied  with 
defendant's  management  thereof,  the  com- 
pany placed  one  Hwman  Brown  In  charge  as 
manager.  Upon  her  return,  defendant  was 
employed  by  the  corporation  as  matron  or 
hous^eeper,  under  Brown,  at  an  agreed 
compensation  of  $50,  and,  ao  far  as  appears 
from  the  record,  did  not  assert,  then  ac  af- 
terwards, either  to  the  corporation  or  this 
plaintiff,  that  her  rights  under  the  agreement 
had  been  violated.  Some  time  thereafter 
an  oral  agreement  was  entered  into  for  the 
rental  of  tbe  property  by  defendant  from 
plaintiff,  and  up  to  the  date  of  ttie  execution 
of  the  deed,  March  14,  1010,  defmdant  re- 
mained in  possession  of  the  property  aa  plain- 
tilTa  tenant,  paying  Mrs.  Smith  mtal  there- 
for. On  tbls  laat  date,  defendant  called  upon 
plaintiff  at  her  bcMue  in  Pasadena,  Cat,  and 
informed  her  that  defendant  had  to  have 
money  for  the  repairing  of  the  bouse.  Mrs. 
Smith  stated  tbat  she  was  not  In  position  to 
put  any  more  money  into  the  place,  defendant 
then  suggesting  that  plaintiff  execute  a  deed 
(which  defendant  had  caused  to  be  pr^ared 
in  Lewlstown  before  going  to  Pasadena)  for 
tbe  premises,  so  that  she  could  borrow  money 
on  the  property  for  improving  It  Mrs.  Hoff- 
man concedes  that  in  part  her  object  In  go- 
ing to  Pasadena  was  to  obtain  a  deed  from 
plaintiff,  so  that  she  could  raise  money  on  the 
property  for  placing  improvemente  thereon, 
and  contends  that  she  also  thought  she  was 
entitled  to  a  deed  fOr  the  property  because  of 
the  alleged  agreement  between  hersdf  and  the 
corporation,  though  tbe  record  does  not  show 
that  she  asserted  tbls  dalm  to  Mrs.  Smith 
at  this  or  any  previous  time.  There  was  no 
direct  testimony  concerning  their  conversa- 
tion and  subsequent  dealing!,  except  that  of 
tbe  parties  themselves. 

Mrs.  Smith  testified  that  she  looked  over 
tbe  deed,  and  that,  aa  it  did  not  exiwess  her 
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wlflhea,  she  said  to  Hts.  Hoffman,  "If  I 
this  deed,  will  yon  sign  a  contract  with  me?^ 
and  that  defendant  said,  *'I  will  do  anything 
yon  ask,"  and  that  after  further  talk  be- 
tween them,  the  contract  was  prepared  by 
plalntur  and  signed  by  both.  Plaintiff  testl- 
fled,  on  crosa-examlnatlon,  that  the  intention 
was  that  when  Mrs.  Hoffman  had  provided 
for  OlUe  (meaning  Mrs.  McNaught)  "the 
bouse  was  to  belong  to  her  until  she  married 
m  died.  That  was  the  understanding."  Mrs. 
Hofflman  testified  that  they  talked  over  the 
situation  of  the  estate  of  plaintiff's  husband 
and  the  financial  condition  of  Mrs.  McNaught, 
and  that  plaintiff  said  she  was  unable  to 
help  her  Bister  as  she  desired,  until  the  affairs 
of  the  estate  were  settled,  and  that  plaintiff 
said,  "Will  you  send  OUvla  (Mrs.  McNaught) 
900  per  month  until  Z  can  make  some  other 
arrangement  for  her?"  to  which  defendant 
says  she  assented,  and  that  Mrs.  Smith  then 
said,  "Well,  I  will  give  you  the  deed  to  the 
house;  yoo  bare  worked  hard  for  It  and 
earned  It,  and  I  want  you  to  have  It"  This 
talk,  she  says,  was  had  both  before  and  after 
the  signing  of  the  deed,  thdu^  she'tiestifled 
that  nothing  was  said  about  the  signing  of  a 
contract  until  the  following  day.  On  cross- 
examination  she  said  that  the  memorandum 
was  to  the  same  effect  as  the  talk  had  be- 
tween  her  and  plaintiff,  both  before  and  af- 
ter signing  the  deed.  Following  this  talk, 
either  on  the  same  day  and  immediately  be- 
fore or  after  the  signing  of  the  deed  (as  con- 
tended by  plalntiEO.  or  on  the  next  day  (as 
contended  by  defendant),  the  memorandum 
referred  to  In  the  ctnnplalnt  was  signed  by 
both  parties. 

The  testimony  Is  that  there  was  no  con- 
sideration for  the  conveyance,  except  the 
agreement  concerning  the  payments  to  be 
mftde  to  Mrs.  McNaught  Defendant  made 
payments  to  Mrs.  McNaught  of  9S0  per 
month,  until  after  Oie  receipt  of  ExbUdt  1, 
In  October,  1910. 

Other  letters  were  also  written  by  plain- 
tiff to  defendant,  but  Exhibits  1  and  2  are 
the  only  ones  we  deem  of  Importance  as  bear- 
ing npon  the  Issu^  The  material  portions 
of  tbese  letters  follow: 

Exhibit  No.  1. 

"Oct  9  asio). 

Dear  Sadie:  *  •  •  Now  a  little  business 
dear.  We  signed  a  contract  while  you  were  in 
Oalif.  when  I  go  back  I  will  burn  it  np.  You 
can  have  the  Hoffman  House,  grounds  and  its 
fumiBhings,  and  when  yon  are  throagfa  with  1^ 
It  can  go  to  Mabel  for  I  feel  yon  have  earned 
It.  It  wtU  always  give  yon  a  support  should 
yon  lease  it,  whai  yon  get  too  Oazy)  to  run  it 
not  (too  old).  Bo  yon  need  make  no  other  deed. 
•  •  •  Sincerely.  Hary  M.  Smith." 

Bdlblt  No.  2. 

"Sept  17  a9U). 
"Dear  Sadie:  Since  I  was  there  I  know  yon 
can't  do  more  than  you  are  doing  and  I  swear 


yon  shall  have  no  mora  trouble  conking  it  will 
all  be  fixed  up  some  way.  I  will  give  Mc.  and 
Ollle  a  chance  I  will  send  them  down  on  my 
place  in  Calif,  where  they  can  toot  a  bog  or  dle^ 
I  have  820  acres  of  choice  alfalfa  land.  I  wiU 
sell  one-half,  and  they  can  run  the  other  for 
half.  They  should  do  well,  for  ybu  can  raise 
anything.  X  Intended  to  let  it  out  for  half,  but 
instead  I  will  give  them  the  show.  If  it  pays 
taxes  and  interest  on  the  money  fw  me^  is  all 
I  ask.  Now  I  want  you  to  be  happy  and  not 
worry,  yon  shall  have  no  more  trouble  if  I  can 
help  it,  and  I  will  try  most  mightily.  I  want 
you  to  have  What  you  have  eam^  by  hard 
work  and  management  *  *  *  Love  to  yoo* 
my  dear,  and  snocefs.  Mary." 

In  addition  to  this  correspondence,  it  ap- 
pears that  plaintiff  on  several  occasions  ask- 
ed Hoffman  to  send  money  to  Mrs.  Mc- 
Naught, and  that  Mrs.  Hoffman  said  she  did 
not  have  It  to  send. 

The  testimony  furth»  shows  that  Mrs. 
Hoffman,  after  acquiring  the  deed,  did  not 
borrow  money  upon  the  property  for  the  pur- 
pose of  repairing  or  furnishing  the  same,  but 
that  In  1913  she  mort^^ged  the  premises,  the 
proceeds  being  used  by  her  to  purt^aae  land 
near  her  homestead  in  the  country  and  none 
for  Improving  the  hotel  property.  She  did, 
however,  pay  out  considerable  money  In  re- 
pairing the  property  and  in  refurnishing  the 
same,  the  money  for  the  cost  thereof  being 
derived  from  the  proceeds  of  the  business. 

The  record  Is  voluminous,  but  the  fore- 
going is  a  simimary  of  the  testimony  bearing 
upon  the  material  Issues,  though  additional 
references  will  be  made  to  other  portions  In 
considering  the  findings. 

[1]  The  rule  is  well  settled  by  numerous 
decisions  of  this  court  that  the  findings  of  a 
district  court  will  not  be  reversed  except 
where  the  evidence  clearly  preponderates 
against  them,  and  citation  of  such  antborl- 
ties  Is  not  necessary  herein. 

The  trial  court  found  that  it  was  agreed 
between  the  defendant  and  the  company  that 
when  the  defendant  should  have  paid  the 
company  a  sum  equal  to  the  cost  of  the  prem- 
ises and  furnishings,  title  would  pass  to  the 
defendant;  that  plaintiff  was  familiar  with 
the  terms  of  this  agreement  and,  with  full 
knowledge  thereof,  purchased  the  premises; 
and  that  pursuant  thereto  plaintiff  leased 
the  pr<^erty  to  the  defendant  receiving  rents 
from  the  defendant  until  March  14,  1910; 
but  that  the  sums  so  paid  ."were  not  paid 
strictly  as  rental,  but  more  in  the  nature  of 
compensation  In  accordance  with  the  said 
original  understanding  which  plaintiff  was 
endeavoring  to  carry  out" 

Even  If  the  theory  of  the  defendant  should 
be  sustained  as  to  the  original  agre«nent  be- 
tween her  and  the  corporation,  her  own  tes- 
timony shows  an  abandonment  of  the  agree- 
ment whatever  It  may  have  been.  In  accept- 
ing employment  on  a  monthly  salary  without 
complaint  after  she  had  been  supplanted  as 
manager,  and  later  recognizing  plaintiff's  title 
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leftsinc  tbe  property  from  her  In  1900  and 
contlnnljig  as  her  tenant  from  tha.t  time  un- 
til tbe  execution  of  the  deed,  KxMbIt  A,  on 
Ifarch  14,  1010. 

In  oar  <vlnIon.  the  evidence  clearly  pre- 
ponderatea  against  these  Ilndinga  of  the  trial 
court. 

[1]  The  court  fonnd  that  on  the  day  of  the 
execution  of  said  deed,  and  on  the  fallowing 
day,  plaintlfl  and  defradant  dlacossed  tbe 
■Itoatlon  of  plaintiff  and  Mrs.  McNaught, 
and  that  plaintiff  requested  defendant  to  pay 
Mrs.  HcNanght  (SO  per  month  tmtU  the  plain- 
tiff could  make  other  prorlaloQ  for  her,  and 
that  the  defendant  promised  to  make  such 
payments,  and  that  on  the  day  following  the 
execution  of  the  deed,  the  parties  entered  In- 
to the  memorandum  or  contract,  but  that  tbe 
execution  of  tbe  deed  and  the  making  of  flie 
said  memorandum  were  separate  transac- 
tions, and  that  the  making  of  the  memoran- 
dum was  not  the  oonalderatlon  for  the  exe- 
cution of  the  deed,  nor  was  It  intended  as  a 
condition  or  limitation,  nor  did  It  create  a 
tmst,  upon  the  property,  bnt  was  a  personal 
and  Ind^wndent  contract  for  convenience  of 
the  plalntlft  In  temporarily  caring  for  Mrs. 
McNaught  and  to  obviate  trouble  with  the 
company  and  the  heirs  of  tbe  estate  of  plain- 
tiff's husband;  and  that  the  deed  was  exe- 
cuted and  delivered  as  one  of  the  steps  in 
OHnpletlng  the  agreement,  heretofore  refers 
red  to,  between  tbe  corporation  and  the  de* 
fmdant. 

The  court  determined  that  by  the  letters 
of  October  0,  1910,  and  September  17,  1911, 
the  memorandum  or  contract  was  canceled 
and  revoked,  and  that  the  defendant  was 
Justified  in  believing  the  "unlimited  time" 
contemplated  by  said  memorandum  bad  ex- 
pired, and  that  defendant  was  under  no  fur- 
ther obligation  thereunder  to  Mrs.  McNaught, 
even  though  the  memorandum  was  not  ac- 
tually destroyed;  that  after  tbe  writing  of 
said  Exhibit  1,  plaintiff  requested  defeildant 
to  continue  the  payments  to  Mrs.  McNaught, 
and  that  defendant  failed  to  comply  there- 
with, but  that  such  requests  were  made,  not 
beanse  plaintiff  believed  there  was  any  obli- 
gation to  comply  therewith,  bnt  because  of 
pressure  npon  plaintiff  by  some  person  or 
persons. 

Our  Cod^  section  5081,  provides: 

"Several  contracts  relating  to  the  same  mat- 
ters, between  the  same  partleS)  and  made  as 
parts  of  substantially  one  transaction,  are  to 

be  taken  together." 

In  Talbott  v.  Helnze,  26  M<mt  4,  63  Pac. 
624,  this  court  held  that  contracts  dated  on 
September  26th,  and  a  note  dated  October 
21st  of  the  same  year,  "relating  to  the  same 
matters,  were  between  the  same  parties, 
were  mode  as  parts  of  substantially  one 
transaction,  and  *  *  *  should  be  taken 
together  as  one  contract."  See,  also,  Lyon 
T.  Dailey  Copper  Go^  46  M<mt  108,  126  Pac. 


931 ;  Cornish  v.  Woolverton,  32  Mont  406^ 
81  Pac.  4,  108  Am.  St  Rep.  S9S;  Bartela  v. 
Davis,  84  Mont  285,  8S  Paa  1027;  Ford  v. 
Drake,  46  Mont  314,  127  Pac  1019;  Dodd  t. 
Tncovlch,  88  Mont  192,  99  Pac  296. 

The  evidence  clearly  shows  that  tbe  mat- 
ters referred  to  in  the  memorandum  or  con- 
tract were  fully  discussed  by  the  parties, 
both  before  and  after  the  signing  of  tbe 
deed,  and  defendant  herstif  admitted  that 
the  contract  was  to  the  same  effect  as  tbe 
conversatt«i  had.  In  view  of  the  statute, 
what  we  consider  tbe  wel^t  of  authority, 
and  the  testimony  as  to  the  conversation 
leading  up  to  the  signing  of  the  memoran- 
dum, and  the  terms  of  the  memorandum  It- 
self we  deem  It  as  condnstvely  established 
that  tbe  two  writings  constltnte  but  <me 
transaction,  regardless  of  whether  they  were 
executed  on  the  same  day  or  otlierwlse. 

[S]  This,  then,  brings  us  to  the  question 
whether  tbe  provisions  of  the  memorandum 
contract  constitute  llmltatiouB  or  conditions 
upon  the  deed. 

Our  Code  defines  a  condltlai  subaeqaent  as 
follows: 

"Sec  4002.  A  condition  subsequent  is  one 
referring  to  a  fntnre  event,  npcm  tiie  happening 
of  which  the  obligation  becomes  no  longer  bind- 
ing upon  the  other  party.  If  be  cfaooses  to  avail 
himseU  of  the  condition." 

In  the  case  of  Barker  r.  Cobb,  86  N.  B.  S44, 
tbe  grantor  conveyed  land  by  warranty  deed 
to  certain  at  his  children.  On  tbe  bade  of  tbe 
deed,  and  not  embraced  therein,  was  an  addi- 
tional wrltlnff,  in  effect  aa  follows: 

"The  conditioiiB  of  the  within  deed  are  such 
that  if  the  within  named  [grantee]  ahall  well 
and  traly  *  •  *  pFovide"  support  for  grantor 
and  wife  "then  the  within  deed  to  be  good  and 
valid,  otherwise  null  and  void." 

The  court.  In  construing  same,  stated: 

"The  deed  conveyed  *  *  *  an  estate  npon 
condition;  for  althoui^i  the  condition  was  not 
contained  in  the  body  of  the  deed,  yet  bdng 
upon  the  same  paper  and  executed  at  the  same 
time,  the  intent  of  the  parties  appears  plain. 
There  was  but  one  contract  and,  in  legal  effect 
bat  one  Instmment  By  tbe  ccmdition  of  the. 
conveyance  the  grantee  was  to  provide  for  and 
support  [the  grantor]  and  his  wife  during  their 
natural  lives.  Otherwise  the  deed  was  to  be 
nnU  and  void.  In  a  deed  of  this  kind,  tiwugh 
an  estate  be  omveyed,  yet  it  passes  to  the 
grantee  subject  to  the  ctnidition.'* 

See,  also,  Munson  v.  MonBcm,  24  Conn.  116. 

In  Glocke  v.  Glocke,  US  Wis.  305,  89  N.  W. 
118,  67  L.  B.  A.  459,  there  was  an  absolute 
conveyance  by  deed.  By  separate  instru- 
ments made  at  the  same  time  it  was  pro- 
vided that  tbe  grantee  should  pay  yearly 
certain  articles  for  the  support  of  the  gran- 
tor, mother  of  the  grantee.  The  provision 
was  held  to  be  a  condition  subsequent 

In  GaU  V.  Gall,  126  Wis.  390,  105  N.  W, 
968,6L.R.A.(N.  SJ603.ttae  court  said: 
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Tbe  coDTeyanee  of        premises,  •  *  * 

in  conslderatlott  of  support,  maintenance,  medi- 
cal treatment,  •  •  •  and  a  home  upon  the 
premises  conveyed,  created  an  estate  npon  condi- 
tion aabsequent,  snbject  to  be  defeated  upon  the 
nonperformance  of  aadi  condition." 

See,  also,  2  DevUn  on  Deeds,  p.  1828; 
ner  v.  Gblcago^  M.  &  St  Paul  By.  Co.,  SH 
Wlfl.  166;  Blake  t.  Blake,  66  Wis.  302,  14  N. 
W.  ITS;  Hooston  t.  Ordner,  78  Or.  804,  144 
PaclS6. 

Our  Code  further  provides: 

"Sea  When  a  grant  la  made  upon  con- 

ditlmi  aabaequent,  and  i>  anbaeqnentlT  defeated 
bj  the  nonpeifonnance  of  the  condition,  the 
perwm  otherwiae  entitled  to  bold  under  the 
grant  moat  reconTey  tbe  property  to  the  gran- 
tor or  bis  anccflsaon  by  grant,  dtdy  acknowledg- 
ed for  rea>rd." 

Under  all  Oie  circumstances  and  the  weight 
of  aothority,  we  deem  the  deed  to  have  been 
made  upon  a  condition  snbsegnent  Imposed 
by  the  memorandum  contract,  and  that  npon 
a  breach  of  such  condltlcm  the  plaintiff 
would  become  entitled  to  a  resdssicm  or  can- 
cellatikxi,  tinle»  fliere  was  a  waiver  of  the 
condition. 

[4]  The  plalntUt  contends  tbat  there  has 
been  an  absolute  breach  of  the  condition, 
and  tbat  she  is  entitled  to  the  relief  prayed 
for,  and  asserts  that  the  letters  In  question, 
having  no  consideration  to  support  them,  did 
not  relieve  the  defendant  from  the  obliga- 
tions Imposed  by  the  contract  Defendant 
on  the  other  band,  daims  a  full  comidiance 
with  the  terms  of  the  contract,  and  that  she 
has  been  relieved  from  furOier  compliance 
by  the  letters,  and,  even  if  not  so  relieved, 
that  plalntlfr  has  waived  her  right  to  de- 
clare a  forfeiture.  - 

In  Hubbard  v.  Hubbard,  12  Allen  (Mass.) 
686,  one  of  the  conditions  in  the  deed  was 
that  the  grantor  and  bis  wife  should  be  al- 
lowed to  reside  on  the  homestead  daring 
tbelr  respective  natural  lives,  in  return  for 
which  the  grantees  promised  support  Ac- 
tion was  brought  to  determine  the  estate  for 
a  breach  of  this  condition.  The  trial  court 
held  for  the  grantees.  The  Supreme  Court 
granted  a  new  trial,  on  the  theory  tbat  the 
evidence  showed  a  breach  of  the  cmdltlons. 
The  case  again  wait  to  Uie  Supreme  Court 
and  as  reported  in  97  Mass.  188,  03  Am.  Dec; 
75,  on  the  second  appeal,  the  court  said: 

"It  was  held  in  this  case,  when  it  was  before 
ua  at  a  previoua  term,  that  the  condition  in  the 
demandant's  deed  to  the  tenant  had  been  broken, 
and  that  tiie  estate  was  fbrf^ted.  On  a  new 
trial,  the  tenant  relied  upon  a  walw  of  the 
bfeadi  and  forfeiture,  and  we  are  of  opinion 
that  the  rulings  at  Uie  trial  were  right,  and 
that  the  defense  was  maintained.  It  is  option- 
al with  the  grantor  of  an  estate  opon  condition, 
in  case  a  breach  cl  the  condition  occnra,  wheth- 
er be  will  aTail  himself  of  the  same  as  a  for- 
feiture of  the  estate  thus  granted.  To'  do  this 
requires  action  <m  his  part  *  *  *  It  la 
equally  well  settled  that  a  mere  breach  of  con- 


dition will  not  revest  an  estate  In  a  grantor 
npon  condition,  except  at  his  election;  and  tbat 
be  may  waive  the  breach  and  forfeiture.  Co. 
Lit  211;  Coon  v.  Brickett  2  N.  H.  163;  1 
Shcp.  Touchstone,  163 ;  Pennant's  Case,  8  Gol 
64." 

In  Harwood  t.  Shoe,  141  N.  a  161.  63  S. 
B.  61^  an  action-  involving  Hie  &Unre  of  a 
grantee  to  carry  out  bla  contract  ot  main- 
tenance, the  court  held: 

"Where  the  failure  •  •  •  to  carry  oat  his 
contract  •  •  *  was  dne  to  the  acts  and  con- 
duct of  the  hdra  at  law  of  the  grantor,  they 

cannot  profit  by  their  wrongful  acts,"  and  "one 
who  prevents  the  performance  of  a  condition, 
or  m^ea  it  impossible  by  his  own  act,  win  not 
be  permitted  to  take  advanUge  of  the  nonper- 
fonnance." 

In  McCiie  v.  Barx^  08  Minn.  852,  100  N. 

W.  594,  the  court  held: 

"Conditiona  sabseqnent  are  to  Iw  strictly  con- 
strued and  taken  most  strongly  against  the 
grantor  to  prevent  a  iortatan  ot  the  estate. 
A  forfeittire  for  a  breach  of  a  eonditlMi  sab- 
seqnent may  be  waived  by  acts  as  well  as 
express  agreement  and,  once  waived,  the  gran- 
tor can  never  take  advantage  of  it  but  mere 
ailence  of  the  grantor  after  the  breach  is  not 
sufficient  to  constitute  a  waiver  of  forfeiture. 
A  waiver,  however,  may  result  from  tbe  fallore 
of  the  grantor  for  an  unreasonable  time  to  act 
after  knowledge  of  the  breach,  or  where  he  etm- 
sents  t»  tbe  breach"— dtlng  18  Ore  688.  706, 
and  numerous  cases. 

See,  also,  Barrle  v.  Smith.  47  Mich.  130, 
10  N.  W.  168;  McWhorter  v.  Heltzell,  124 
Ind.  129,  24  N.  E.  743. 

In  Sharon  Iron  Co.  r.  City  of  Erie.  41  Pa. 
S41.  the  court  said: 

"A  condition  that  destroys  an  estate  la  to  be 
taken  strictly,  and  It  Is  established  law  that  a 

condition  once  dispensed  with,  in  the  whole  or 
in  part,  is  dispensed  with  forever.  •  •  *  The 
doctrine  tbat  a  forfeiture  may  be  waived  by  the 
party  who  has  tbe  right  to  avul  himself  of  the 
breach  of  a  condition,  and  that  he  may  do  this 
by  acts  as  well  as  express  agreement  Is  a 
familiar  on&" 

The  rule  laid  down  by  Washburn  on  Beal 
Property  (6th  EdO  861  et  aeq.,  w.bich  la  dtad 
with  approval  by  many  authoiltleB,  la  aa 

follows: 

"A  forfeiture  may  be  saved  though  a  condition 
may  have  been  broken,  If  the  party  iriw  has 
tbe  right  to  avail  himself  of  the  same  wuves 
this  right  wbidi  he  may  do  by  acts  as  well  as 
by  an  express  agreement"  Bredell  v.  West- 
minster College,  242  Mo.  317,  147  S.  W.  105; 
Huntley  v.  McBrayer.  172  N.  O.  642,  90  S.  E. 
764:  18  Cyc.  706. 

In  Jones  v.  WllUams,  132  Ga.  782,  64  &  B. 
1081.  the  court  said: 

"Tbe  law  inclines  to  constnte  conditions  sub- 
sequent BO  as  to  render  th^  breach  remediable 
in  damages  rather  than  by  forfeiture;  bat 
where  tbe  plain  words  of  the  grant  dedare  Hiat 
a  braacb  (tf  the  condition  shall  defisat  ths  estate 
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granted,  there  I«  no  room  for  construction.  No 
precise  tecbnical  words  are  required  to  create 
a  condition  aubseqoent,  and  Uie  construction 
nmat  alwajs  be  founded  upon  the  intention  of 
tfa«  parties  as  disdosed  in  the  converance. 
*  *  *  Tha  elaaie  of  tiie  deed  eonatmed  br 
the  <*onrt  ft  the  Instmcdon  to  which  exception 
la  taken  created  a  condition  sabseaneot,  upon 
^6  breach  of  which  the  grantor,  at  his  election, 
TOuld  have  availed  himself  of  the  forfeiture. 
If  the  grandfather  relieved  the  granddaughter 
from  the  obligation  of  caring  for  him,  after  she 
left  his  home,  or  if  it  was  through  his  fault 
that  she  failed  to  oontinne  her  service^  he 
conld  not  claim  a  forfeittue  from  a  failnte  to 
comply  with  the  condltira.  As  was  said  in 
Mobs  t.  Chappell,  126  Ga.  196,  S4  S.  B.  068 
[U  L.  R.  A.  (N.  S.)  398],  'forfeitures  resulting 
from  the  breach  of  a  condition  maf  he  express- 
ly released,  or  may  be  the  subject  of  a  waiver, 
and  a  waiver  may  result  from  circumstances  as 
well  as  express  language  to  that  effect.  All  this 
is  well  aettled;  and,  where  the  release  or  waiv- 
er extends  to  the  whole  forfeitore,  of  conne  all 
benefit  to  be  derived  from  the  ftHrteltare  li 
gone.' " 

See.  also,  Bain  Parker.  77  Ark.  168,  90 
S.  W.  1000,  and  cases  there  cited;  Carbon 
Block  Ckial  Co.  t.  Murphy.  101  Ind.  115; 
Vlcksbnrg,  etc.,  t.  Ragsdale,  M  Hiss.  200; 
Brown  t.  Wrlghtman.  S  Cal.  App.  381.  90 
Pac.  467. 

The  great  weight  of  anthorlty  sustains  tbe 
proposition  that  a  condition  Involving  a  for^ 
feitare  may  be  waived,  and  likewise  that  a 
provision  constituting  a  forfeiture  must  be 
strictly  construed  against  tbe  party  for 
whose  boieflt  It  is  created.  Besides,  our 
statute,  aectlMi  4906  of  the  Revised  Codes, 
provides: 

**A  condition  iavoMng  a  forfeiture  mast  be 
strictly  interpreted  against  the  party  for  whose 
benefit  It  Is  created."  See  Flnley  v.  School 
District,  61  Mont.  411,  168  Pac.  lOia 

Sudt  belnc  ttie  case,  and  giving  to  Mrs. 
Smith's  letters  fba  Interpretatloa  wbidi  we 
Itiink  ttidr  language  requires,  we  feel  t^iat, 
ao  fiu  as  tbis  proceeding  Is  concerned.  Bfi& 
Hoffnuin  was  jnetifled  In  treating  the  letton 
referred  to  as  relieving  her  txoai  tbA  neces- 
Mty  of  malT^ng  any  fnrtbor  payments  to  Mrs. 

While  Mrs.  SmlOi  says  Qiat  she  came  to 
Montana  trom  Oalifomla  every  year,  and 
while  In  Lewistown  on  eadi  trip  talked  to 
the  defendant  atM»it  the  money  due  Mrs. 
McNau^t,  the  last  d^lte  conversation  flz- 
«d  hy  the  testhnoay  was  one  in  the  fan  of 
1B11«  prior  to  the  I7th  day  of  September,  at 
-Uie  homestead  of  the  defendant  at  which 
Mrs.  Hoffman  expressed  her  inaUllty  to  pay 
farther.  Following  this  conversation,  Bx- 
talUt  2  was  written  1^  plaintiff  to  defendant 
It  must  be  assnmed  that  Mrs.  Smith  bad 
that  oonT«rsatioa  in  ndnd  irtien  she  said,  in 
^  letter  of  September  It,  1911: 

*'SlndB  I  was  there  I  know  Uiat  yon  eant  do 
oaore  than  you  are  doing  and  I  swear  you  shall 
have  no  more  trouble  coming.   It  wUl  all  bs 


fixed  up  some  way.  •  •  •  Now  1  want  you 
to  be  happy  and  not  worry.  Ton  shall  have  no 
more  trouble  if  I  can  help  It  and  I  will  try 
most  mightily.  I  want  yoo  to  have  what  you 
Iiave  earned  by  hard  work  and  management." 

Even  If  we  disregard  tbe  letter  of  Octobei 
9.  ISIO.  the  defendant  was  justified  In  as- 
suming that  plaintiff,  in  the  letter  of  Septem* 
ber  17.  1911,  intended  what  she  there  said. 
It  would  certainly  be  unjust  to  penalize  de* 
fradant  for  the  ntmperformance  of  tbat 
which  the  plaintiff  herself  bad  said  she 
would  excuse.  Certainly,  so  far  as  this  ac- 
tion is  ooncemed,  defendai^  had  a  right  to 
rely  on  these  statements. 

The  whole  case  Is  barroi  of  acts  of  frauds 
and  no  attempt  is  made  by  either  party  to 
sus^t  actual  fraud  tm  the  part  of  toe  other. 
It  Is  simply  (me  of  toose  instonces  In  which 
a  party  has  made  a  cmtract  impulsive  or 
out  of  goierosity,  not  based  upon  buidnesB 
principles,  which  has  caused  dissension,  when 
scrutinized  and  criticized  by  bndness  as- 
sociates and  relatives.  But  toe  parfles  have 
made  toe  sitoation,  and  we  are  not  respcm- 
slbte  toereftir. 

[B]  Tbe  point  Is  made  that  the  letters.  In 
order  to  be  binding  or  cognlsaUte  at  law  or 
to  equl^,  must  be  founded  upm  a  considera- 
tion, or  toe  prwnlses  or  agreements  toer^ 
must  have  been  fully  executed.  This  is  not 
an  action  In  damages.  Whether  the  letters 
rdease  defmdant  from  damages  because  of 
her  failure  to  make  the  paymento  to  qnes* 
tlon  Is  not  a  matter  to  be  passed  upon  here. 
In  a  proceeding  tovolvlng  tbat  question,  Che 
effect  of  lettws  or  prmnlses  not  based  upon 
a  ccmsideratlfm  might  perhaps  be  considered. 
But  the  rule  Is  well  estobllshed  that  where 
acta  or  conduct  of  a  iMrty  are  wuch  as  to 
estop  him  from  insisting  upon  the  right 
claimed  to  have  been  relinquished,  no  con- 
sideration Is  necessary.  40  Cyc.  264,  and 
cases  cited.  In  the  cases  heretofore  referred 
to  it  will  be  found  that  to  practically  all  of 
toem  toe  waivws  adverted  to  were  without 
consideration. 

We  hcdd  that  ^atotlff  by  her  acta  and  con- 
duct waived  toe  right  to  declare  a  frafeltore. 

[I]  The  d^endant  contmds  that  toe  letters 
from  lAatotlff  to  bur  not  only  constitoto  a 
walw  of  platotUFs  right  to  dedare  a  f wfei- 
ture,  but  also  to  eftoct  that,  tbe  pzoTlsUm  tor 
support  (ME  Mrs.  Mi^aught  having  been  lost 
or  waived,  even  If  the  deed  was  made  upon 
ooodltloa,  tbe  memorandum  contract  is  ex- 
tinguished, and  the  deed  should  be  treated  as 
conveytog  a  fee  simple  title  to  defendant 
Holding,  as  we  dOk  that  tbe  omtract  and 
deed  wore  but  one  transaction,  it  needs  no  d- 
totlon  of  authority  to  sustoto  toe  eondnakm 
that  at  the  ttoie  of  the  execution  of  the 
papen  toe  eatoto  conveyed  waA  but  a  Ufle 
eetote^  m  ene  detennlnable  upon  defendanf a 
remarzlage,  wito  reversion  to  favor  of  plain- 
tiff or  her  heirs.  There  was  no  considera- 
tion for  the  letters.  Their  terms  do  not  ]>er- 
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ndt  tbt  eonstracUon  flut  fhey  smoont  to  a 
oonreyaiice  of  the  fee.  Phillip's  t.  Swank, 
120  Pa.  76,  IB  Atl.  712.  6  Am.  St  Bep.  681; 
In  re  Goetz  Estate,  13  Cat  App.  198, 109  Pac. 
146;  Bank  t.  Hlce,  4  How.  225, 226,  U  Ii.  Ed. 
919;  Adams  t.  Reed,  U  Utah,  480,  40  Paa 
724.  The  ^tnati(m  as  to  the  titie  has  not 
dianged  since  the  execatloa  and  delivery  nt 
the  deed  and  cmtract  Plalntifl  duyald  have 
decree  In  accordance  herewlth- 

Tlie  Judgment  Is  rereraed,  and  the  cause 
remanded  to  the  dlsttlci  court;  with  dlrec> 
tloDs  ttiat  Judgment  and  decree  be  made 
therein,  that  defend^^s  title  constltats  a 
life  estate,  unleBs  the  defendant  remarry,  hi 
which  emat  her  estate  shall  terminate,  with 
reTersl<m  to  i^alntur,  her  h^  or  asstgns. 

Reversed  and  remanded. 

BRANTLT,  C.  and  HOLLOWAY,  PAT- 
TEN, and  COOPER,  JJ^  ooncor. 


m  Or.  «) 


ffTATE  T  FBASIEB. 


(Supreme  Court  of  Oregon.    Nor.  12,  1919.) 

BAKKBUFTOT  l^HTHCONT  OF  BAHK- 

BUFT  UHBD  XQAISn  Hut  IN  obihutal  pbos- 
soUTion. 

Bankruptcy  Act  1898,  1  7  (U.  S.  Oomp.  St. 
I  9591),  providins  that  no  testimonj  siven  hy 
bankrupt  shall  b«  offered  against  him  in  any 
criminal  proceeding,  does  not  apply  to  the 
language  and  acts  of  a  bankrupt  who  in  the 
coarse  of  Ms  ezamlnatioa  upon  the  witnesa 
stand  commits  a  fresh  crime,  sndi  as  perjury 
or  the  uttering  of  a  forged  taistrament. 

D^rtment  2. 

Appeal  firom  Circuit  Court,  Benton  County ; 

J.  W.  Hamilton,  Judge. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  180  Pac.  620. 

Weatherford  &  Wyatt,  of  Albany,  Whltten 
Swafford,  of  E!ugene,  and  "Wm.  P.  Lord,  of 
Portland,  for  appellant 

Arthur  Clarke,  of  CorvalUe.  and  U  L.  Bay, 
of  Eugene^  for  raoxudent 

BENSON,  J.  With  but  one  exception,  the 
pdnts  upon  which  tt»  correctness  of  the  orig- 
inal opinion  herein  Is  challenged  were  pre- 
sented folly  upon  tlu  former  argumoit,  and 
received  our  careful  consideration,  and  our 
views  thereon  remain  unchanged. 

Vor  the  first  tlme^  our  attentloa  Is  now  call- 
ed to  a  provlaion  found  In  section  7  of  <!hap- 
terSof  Oie  Bankruptcy  Act  of  July  1, 1898,  & 
641,  80  U.  8.  Stat  S4S  (U.  S.  Comp.  St  } 
96^),  which,  after  redtlng  various  duties  of 
the  bankrupt  directs  that  he  shall  "submit 
to  an  examination  concerning  the  cmdoctlng 
of  bis  business ;  the  cause  ot  his  bankruptcy, 
bis  dealings  with  bis  creditors  and  other  per- 


8<Hi8,  the  amount  kind,  and  whereabouts  of 
his  property,  and.  In  addition,  all  matters 
which  may  affect  the  administration  and  set- 
tl«Q^t  of  his  estate ;  but  no  testimony  giv- 
en by  him  idiall  be  offered  In  evidence  against 
him  In  any  criminal  proceeding,** 

It  is  now  urged  that  it  was  errdt  to  admit 
any  evidence  of  what  was  said  by  the  d^tod- 
ant  In  relatlra  to  the  check  in  controver^,- 
when  upon  the  witness  stand  before  the  ref- 
eree In  bankruptc;y,  by  reason  of  the  above 
statute.  The  <Avlou8  purpose  of  the  statuto- 
ry provtsUm  Is  to  obtain  firom  the  bankrupt 
a  full  and  frank  history  of  his  past  business 
transactions,  and  at  the  same  time  remove 
any  Jnstlflcatlon  for  a  refusal  to  answer  In 
relaUon  thereto,  upon  the  ground  that  bis 
evidence  might  t«id  to  convict  him  of  a  crime. 
OuE  Tiew  in  this  respect  is  ecmflrmed  by  the 
cases  wfaidi  are  cited  by  ai^>eUant  In  his 
brief  npoo  rehearing.  It  follows,  therefore, 
that  the  statute  does  not  and  cannot  apply  to 
the  language  and  acts  of  a  bankrupt,  who.  in 
the  course  of  his  ezamlnatlim  upon  the  wit- 
ness stand,  commits  a  fresh  crime,  such  as 
perjury,  or  the  uttering  of  a  forged  instru- 
ment Any  other  interpretation  wonld  make 
it  folly  to  administer  an  oath  to  a  bankrupt 
as  a  preliminary  to  bis  giving  evldmce  in 
8U<^h  a  proceeding,  and  would.  In  effect,  nul- 
lify the  statute  doiouncing  perjury.  This 
conclusion  Is  directly  anpported  by  Gllcfcstein 
V.  United  States,  222  U.  S.  189,  82  Sup.  Ct  71, 
86  U  Ed.  128,  and  Cameron  t.  United  States, 
231  U.  S.  710,  84  Sup.  Ot  244,  68  L.  Ed.  44& 
The  petition  for  rehearing  Is  tbei^ore  de- 
nied. 

UcBBIDB,  a  J.,  and  BEAN  and  BEN- 
NETT, JJ.,  concur. 

(lOe  Waab.  278) 

LOCOMOTIVE  EXCHANGE  T.  RUCKEB 
BROS,  et  aL    (No.  15036.) 

(Supreme  Court  of  Washington.  Joly  1, 1919.> 

Costs  ^39234  —  Oir  momcATioir  or  jttdo- 
nNT. 

Where  an  ^ipellBnt  obtained  a  substantial 
modlfleation  of  the  Jodgmoit  of  the  lower  court, 
costs  should  be  awarded  against  the  respond- 
ent 

Department  1. 

Appeal  from  Superior  Court  Snobomlsb 
County;  Ralph  C.  Beil,  Judga 

On  motion  tot  rehearing.   BmlttltcEr  oi^ 
dered  amaded. 
BVht  former  opinion,  see  179  Paa  860* 

Coleman  &  Ft^rty  and  W.  P.  Bell,  all  of 
Everett  for  appellants. 

Edwin  H.  Flick,  of  Seattle,  fOr  le^ond- 
oit 

PER  CURIAM.   Hie  derfc  inadvertently 

omitted  to  include  the  interest  in  the  Judg- 
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mmt  In  ttdi  came.  AppdSant  also  dalms 
fliat,  inasmudti  as  It  obtained  a  sabstantlal 
modlflcatlon  of  the  Judgment  of  the  lower 
ooni^  nnder  the  dedfllona  of  tbla  court,  the 
oosta  ahoold  be  awarded  against  respondent 
This  omtenttoi  Is  undoubtedly  correct 

It  la  therefore  n^ered  tbat  the  rmlttttor 
be  amended  to  Include  tiie  omitted  Interest 
as  above,  and  to  award  flie  coats  of  the  ac- 
tixm  against  napaaiAeat 


(32  Idaho.  480) 

ADAHSON  T.  M0TB8  et  aL 

(Supreme  Court  of  Idaho.    Oct.  21,  1919.) 

1.  Chattel  mobtoaoes  ^3219  —  PtncHAsn 

or  MOBTGA.GSD  PBOPEBTT  WITH  00R8KITT  Or 
KOBTOAOEl. 

The  pordiaser  <tf  mmitssged  personal  prop- 
erty takes  the  tide  free  from  the  Uw  of  the 
mortgafc  if  the  sale  was  made  with  the  «- 
press  or  implied  eonsmt  of  the  mortgagee. 

2.  Chattel  hobtoaqis  «s»226(2)  —  Aonoir 

FOB  TAKIITO  MOBTOAQKD  ^BBOirAUTT  WITH 

ooiraEHT  or  hobtoaqei. 
An  actloh  for  tortious  taUng  of  mortgaged 
personal  property  cannot  be  maintained  by  a 
mortgagee,  where  the  taJdag  was  wUb  his  oon- 


Appeal  from  District  Court,  Twin  Falls 

County ;  Wm.  A.  Babcock,  Judge. 

Suit  by  William  Adamson  against  W.  G. 
Moyes,  Frank  M.  Welnheimer,  and  the  Amal- 
gamated Sugar  Company,  In  which  defokdant 
Moyes  defaulted,  and  defendant  Welnheimer 
answered  and  filed  a  cross-complaint.  Judg- 
ment for  plaintiff,  Adamson,  against  d^end- 
ant  Moyea  and  the  Amalgamated  Sugar  Com- 
pany,  and  judgment  for  defendant  and  cross- 
complainant  WtfUihelmer  against  Moyes  and 
against  the  Amalgamated  Sugar  Company, 
and  the  Amalgamated  Sugar  Company  ap- 
peals from  that  part  of  the  judgmoit  affect- 
ing it  In  personam.  Reversed. 

T.  Bailey  Lee,  of  Bnrley,  for  appellant. 
O.  li.  Aehton,  of  Twin  Falls,  for  respond- 
ent Welnheimer. 

budge:,  J.  Respondent  Welnheimer  own- 
ed certain  land  In  Twin  Falls  county,  which 
be  tented  to  respondent  Moyes  for  the  period 
extending  from  March  1,  1916,  to  March  1, 
1916;  Moyes  giving  Welnheimer  a  chattel 
mortgage  for  |^  upon  the  crop  to  be  grown 
tliereon  during  the  season  of  1916,  upon 
whldi  Hoyes  paid  the  sum  of  |130.  Re- 
spondent Adamson  performed  w<»k  and  la- 
bor on  the  crop  for  Moyes,  of  the  reasonable 
value  of  931!^  irtiich  waa  not  paid  when  due 
and  a  claim  of  lien  was  filed  therefor. 
Uoyea  B<fld  ttie  beeta.  irtildi  constltnted  a  part 
of  said  crop,  to  the  appellant,  Amalgamat- 
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ed  Sugar  Compai^.  Befbre  an  of  Ou  beets 

were  dug,  Welnheimer  notified  Qua  sugar 
company  of  the  m<Mrtgage  by  mall,  in  a  let- 
ter which  reads  aa  follows: 

"Twin  BUlB,  Idaho,  Oct  21,  lOlS. 
"Sugar  Beet  Company,  Burler,  Idaho — Gen- 
tlemen: Mr.  Moyes.  of  Mnrtau^,  Idaho,  has 
my  farm  rented,  and  when  the  beets  are  har^ 
vested,  and  you  get  ready  to  settle,  please  no- 
tify me  at  Twin  Falls,  for  I  have  a  mortgage 
on  their  [hi^]  crop,  and  it  might  save  trouble 
In  setding  up  with  him  If  the  check  Is  made 
out  to  msh 

"Besp.,  F.  M.  Welnheimtt." 

While  the  beeta  wen  being  delivered, 
Welnhelroer's  attinney  again  notified  the 
sugar  company  ot  the  mortgage,  and  the  com- 
pany replied  in  writing  that  Moyes'  check 
wonid  be  held  sobJect  to  Welnhelmar'a  ordeor. 
After  the  beets  were  delivered  to  the  sugar 
company,  the'  Utah  Imj^ement  ft  Vdilde 
Company  brought  an  action  against  Moyes  In 
the  probate  court  of  Cassia  county,  and  gar- 
nished the  sugar  company.  This  action  final- 
ly went  to  Judgment  In  favor  of  the  Utah 
Implem^t  ft  Vehicle  Company,  and  the  sugar 
company  was  required,  upon  proceedings 
supplementary  to  execution,  to  pay  over  to 
the  sheriff  the  amount  of  the  Judgment  In 
the  latter  action,  $428.35. 

Adamson  then  brought  suit  to  foreclose 
his  laborer's  lien,  making  Moyes,  Welnheim- 
er, and  the  sugar  company  defendants. 
Moyes  deftialted,  Welnheimer  answered,  and 
filed  a  cross-complain t  and  the  sugar  com- 
pany answered.  The  cause  was  tried  before 
the  court  Findings  of  fact  and  conclusions 
of  law  were  filed,  and  Judgment  entered  in 
favor  of  Adamson,  against  Moyes  and  the 
sugar  company,  for  the  total  amount  ot  his 
claim,  attorney  fees,  and  costs,  and  the  same 
declared  to  be  a  first  Uen  against  the  pro- 
ceeds from  the  sale  of  the  beets  to  the  sugar 
company,  amounting  to  1712.17.  Welnheim- 
er was  given  Judgment  against  Moyes  for 
the  full  amount  of  his  claim,  with  attorney 
fees,  and  against  the  sngar  company  for  the 
balance  of  the  proceeds  In  their  hands  after 
deducting  the  amount  of  Adamson's  Judg- 
ment ;  the  court  having  found  as  a  conclusion 
of  law  that  Welnheimer's  mortgage  was  a 
second  lien  against  the  proceeds  of  the  beet 
crop.  This  appeal  is  from  that  pwtlon  of 
the  Judgment  whl<di  affects  the  sugar  com- 
pany in  personam. 

[1]  It  appears  tlut  Adamson's  claim  has 
been  paid.  The  oiecUlcatlons  of  error  relat< 
Ing  thereto,  consequently,  raise  only  a  moot 
questl<ni,  and  will  not  be  discussed. 

The  remaining  qedUlcatloiui  iwedlcate  ei^ 
ror  nptm  the  cmdnsiim  of  titb  court  liuit 
WoinhoitwiJn  en^  mortgage  waa  a  second, 
or  any,  lien  against  the  proceeds  In  the  hands 
of  the  company,  that  Wdnhelmer  was  entJ* 
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tied  to  jodsment  against  the  company  for 
such  part  of  the  proceeds  as  remained  aft- 
er payment  or  deduction  of  Adamson's  Judg- 
ment, and  In  entering  a  personal,  or  any, 
Judgment  in  favor  of  Welnhelmer  against 
the  sugar  company. 

Although  the  court's  concloition  and  decree 
eeem  to  be  predicated  upon  the  theory  that 
the  Welnhelmer  crop  mortgage  was  a  Hen 
against  the  proceeds  of  the  beet  crop,  the 
cause  of  action  stated  in  his  cross-complaint 
is  for  damages  for  the  wrongful  taking  by 
appellant  of  the  property  covered  by  his 
mortgage  without  his  consent  Respondent's 
theory  of  the  nature  (tf  his  cause  of  action 
Is  concisely  stated  In  tb%  first  paragrmh  of 
bis  brle^  as  follows: 

"The  mortgagee  claims  that  tha  bests  were 
sold  without  his  conBeat,  that  the  taking  was 
a  tort,  and  he  seeks  to  have  tin  company  In- 
demoi^  him  for  bis  loss." 

He  relies  upon  the  cases  of  Chittenden  t. 
Pratt,  89  CaL  178,  26  Pac.  620,  and  BoUen 
V.  Wilson  Creek  Union  Grain  &  Trading  Co.. 
90  Wash.  400,  156  Pac.  404. 

[2]  A  necessary  element  of  the  right  to  re- 
cover iQMD  respCHident's  cause  of  action,  as 
alleged  In  his  cross-complaint.  Is  that  the 
mortgaged  property  was  taken  without  his 
consent  The  evld^ce  In  the  case,  however, 
shows  conclusively  that  the  beets  were  por^ 
chased  aivellant  with  the  consoit  of  re- 
spcmdent  Bespraident  argues  that  ha  could 
waive  the  tort  and  sue  upon  an  Implied  iMnxn- 
lae  to  pay  as  upon  convers[(m  of  tbe  prop- 
erty, tmt  in  order  to  sustain  that  theory  be 
must  allege  and  prove  a  wnmgful  oonvaxslon 
1)y  appellant 

The  Judgment  against  appellant  Amalga- 
mated Sugar  Company  In  perst^m  la  re- 
versed. Costs  are  awarded  to  aK>eUant, 
against  req^ondent  Welnfadmer. 

MORGAN,  a  J„  and  BIGB,  J.,  concur. 


lOre  Kao.  BIB) 

Ex  parte  OUBEB. 
GUBBB  T.  MAXHIAS  «t  aL 

(No.  22290.) 
'(Supreme  Court  of  Kansas.   Nov.  8,  1919.) 

(8v1UbU9  &y  ike  OomrLJ 
Babsas  Oomn  ^900)— PLAonra  onsTonr 

OF  CHILD  XH  THUD  PKBSOIf  WrTHIK  TItB  IB- 
BITES. 

In  a  habeas  corpus  proeeedlng  by  a  father 
lo  obtain  costod;  of  bis  Infant  daughter  from 
lit-r  maternal  fcrfindparcnts,  .it  appeared  the  fa- 
tber  was  not  at  the  time  fitted  to  have  care  and 
custody  of  the  child,  and  that  she  bad  a  good 
home  where  she  was,  Vu^  that  the  grsndparents 


were  so  hostile  to  the  father  they  substantially 
denied  Mm  opportunity  to  visit  the  child.  Beld, 
an  order  placing  the  cbUd  in  custody  of  a  suit- 
able stranger  wm,  within  the  iamies. 

Appeal  from  District  Oonrt,  Franklin 
County. 

Habeas  corpus  by  H.  H.  Guber  against  D. 
B.  Mathlas  and  wife  to  obtain  custody  of  pe- 
titioner's Infant  child,  Gharllne  Guber. 
From  a  Judgment  that  child  be  placed  In  the 
custody  of  a  third  person,  respondents  ap- 
peal. Affirmed. 

Ralph  E.  Pag^  of  Ottawa,  tiar  appdlants. 
F.  M.  Harris,  of  Ottawa,  for  appeUeeu 

BDBCH,  J.  The  proceeding  was  one  of 
habeas  corpus,  oomnoioed  by  a  father  to  <^ 
tain  custody  of  his  child  from  its  maternal 
grandparents.  The  Judgment  was  that  the 
child  be  placed  In  the  custody  o2  a  third  per^ 
son.  The  reqxmdents  appeaL 

The  <!hlld  is  a  girl,  who  was  sogie  6%  yean 
old  wben  the  proceeding  was  commenced. 
Her  father  and  mother  had  been  divorced, 
and  In  the  divorce  action  she  was  given  to 
her  mother.  The  mother  lived  with  the  re- 
sp<adent8  for  aevwal  years,  rwnanled.  and 
removed  to  MlasonrL  She  died  shortly  be- 
fore the  present  proceeding  was  InsUtuted, 
and  the  dhlld  was  left  with  the  reep(Ktdenta. 
The  court  found  that  the  father  was  not,  at 
the  time  of  the  trial,  a  proper  persmi  to  have 
care  and  custody  of  the  dilld.  She  had  a 
good  home  with  bar  grandparents,  but  bad 
feeling  existed  betweox  them  and  the  father. 
The  evidence  was  dear  Uiat  the  fiithu's  rltfit 
to  visit  his  daui^tw.  and  thus  Improve  mea- 
ger  occasion  to  gratify  his  affection  for  her 
and  stimulate  her  affection  for  blm,  could  not 
be  Indulged  and  protected  If  dk»  remained 
wl13i  hw  grandparents;  benoetlie order idac- 
lug  the  child  In  the  custody  of  a  soltaUe  wo- 
man not  related  to  any  of  the  oomtestanta. 

The  defendants  argue  that  the  isaues  made 
by  the  writ  and  the  return  were  whether  or 
not  0ie  respondents  unlawfully  held  posses- 
idon  of  the  dilld,  and  whether  or  not  the  fa- 
ther was  a  fit  per8<m  to  be  «itmsted  with 
her  custody;  that  both  these  issues  were 
found  in  favor  of  the  respondents;  and 
hence  that  the  Judgm^t  is  erroneous  because 
outside  the  issues. 

Welfare  of  the  tSxUA  Is  always  an  issue  In 
this  class  of  cases.  Rights  of  parents  and 
claims  of  grandparents  must  all  yield,  under 
proper  circumstances,  to  the  best  Interest  of 
the  child,  and  in  a  habeas  corpus  proceeding 
the  court  may  award  custody  accordingly. 
Right  of  a  parent  to  visit  his  dilld  Is  a  re- 
stricted form  of  that  right  to  society  which 
may  be  enjoyed  In  full  by  virtue  of  custody. 
Forfeiture  of  right  of  custody  does  not  ci 
necessity  forfeit  right  of  visitation,  and  In  a 
proper  case  a  claim  of  the  tmrestrtcted  socle* 
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ty  vtileb  Is  embraced  In  and  consequent  vp- 
«m  custody  may  be  granted  in  part  by  pnv 
Tiding  for  Tlsitati<m.  In  tbls  Instance  the 
court  concluded  the  fatber's  right,  and  the 
little  girl's  welfare  required  that  tbey  should 
enjoy  each  other's  society  to  a  limited  extent, 
free  from  exposure  to  the  baneful  influences 
and  consequences  of  the  hostility  of  the 
grandparents  toward  the  father. 

The  Judgment  of  tbe  district  court  Ifl  af- 
firmed. 

AU  the  Justices  concurring. 


(181  CaL  425) 

PLICKENGER  et  al.  r.  INDUSTRIAL  ACCI- 
DENT COMMISSION  et  aL 
(S.  F.  8888.) 

(Bnpreme  Oonrt  of  California.   Oot  1919.) 

1.  Kasibb  and  sibvant  «»367  —  DisniTo- 

TIOK'  BETVKEV  "EUPLOTI**  AICO  **ZNDEPEND- 
XHT  COmSAOTOB." 

A  motor  truck  owner  doing  a  track  buai- 
nesB,  who  is  engaged  to  do  hauling  for  another 
without  agreement  as  'to  compensatioD  and 
without  being  required  to  report  before  going  to 
work  or  after,  and  who  is  allowed  to  haul  as 
he  pleases,  except  that  be  la  expected  to  do  a 
day's  work,  and  expecting  the  customary  pay 
covering  operating  expenses  and  services  of 
men  and  trucks^  held  an  "independent  contrac- 
tor" and  not  an  "employ^,"  as  those  terms 
woe  used  prior  to  adoption  of  Workmen's  Com- 
pNuatlon  Act  of  1917. 

[Ed.  Note^For  other  deflnittuu,  see  Words 
and  Phrases,  First  and  Second  Series,  Emphiyfi; 
Independent  Contractor.] 

2.  Mastkb  and  sektant  ^367— What  gov- 

BTrrUTES  IVDBPBKDBNT  OOHTBAOIOB  WITBIir 
WOXEUEK'S  OOHFBKBAnON  AOT. 

Workmen's  CMUpmsatlon  Act  1917,  |  8(b), 
providing  that  all  persons  rendering  servioe 
are  employes,  "except  those  who  render  serv> 
Ices  other  than  manual  labor  for  a  specified  rec- 
ompense for  a  apecified  result,  nnder  tiie  con- 
trol of  his  principal  as  to  the  resnlt  of  his  work 
only  and  not  as  to  the  means"  of  its  accom- 
plishment, restricts  the  term  "independent  con- 
tractor," and  consequently  enlarges  to  a  corre- 
sponding decree  tlw  meaning  of  the  term  "em- 
ploy*." 

3.  Mabteb  and  sbbtant  ^=9847  —  Statuis 
ghanoihq  tebms  "xuployft"  and  "inde- 
PENDENT CONTEACTOB"  UNCONSTrrUTIONAL. 

Workmen's  Compensatim  Act  1917,  8  8(b), 
in  80  far  as  it  restricts  the  term  "independent 
contractor"  and  enlarges  the  meaning  of  the 
term  "employit"  is  unconstitutional  aa  attempt- 
ing to  dumge  the  scope  of  Ccmst.  art  | 
21,  as  amended  1911. 

4.  Masteb  and  sebvant  <^»347— CoNffrrru- 
TIONAL  AMENDICENT  A8  apfecting  conbti- 
TUTIOEtAUTT  OF  WOBEHBIt'S  CoUPSNSATEON 

Acr. 

A  contention  that,  If  any  doubt  remains  up- 
on  the  question   of  the  constitutionality  of 


Woriunen's  Compensation  Act  1917,  {  8(b),  de- 
fining "em^oyi"  and  "independent  contractor'* 
aa  attempting  to  modify  Const  art  20,  |  21, 
that  the  same  was  removed  by  the  adoption  of 
a  new  constitutional  amendment  in  1818,  Is 
without  force  In  a  proceeding  wbere  a  personal 
injury  resulted  befwe  the  latter  amendment 

In  Bank. 

Proceeding  under  the  Workmen's  (>>mpen> 
sation  Act  by  Lillian  Reeves  for  compensa- 
tion for  the  death  of  her  husband,  Tarvln  A. 
Beeves,  against  M.  P.  Fll(*enger,  employer, 
and  the  ^tna  Life  Insurance  Company,  In- 
surer. An  award  was  made  by  the  Indus- 
trial Accident  Commission,  and  the  def^d- 
anta,  insurer  and  employer,  bring  coHorarl. 
Award  annulled. 

Redman  ft  Alexander  and  B.  L.  Stockwell, 
all  of  San  Francisco,  for  petitioners. 

Christopher  M.  Bradley,  of  Sau  Francisco 
(Warrra  H.  Plllabury,  of  Saa  Francisco,  of 
counsel),  for  respondents. 

LAWLOR,  J.  This  U  a  writ  of  certiorari 
to  revle^  an  award  made  the  Industrial 
Accident  Oommlsslon  against  the  ^tna  Uf» 
Insurance  Company  aa  insurance  carrier  for 
M.  P.  Fli<&aiger,  In  t&voT  of  lilUan  Reeves 
in  tbe  sum  of  94,346  as  compensation  for  the 
death  tusr  hnsband,  Tarrln  A.  Reeves,  wbo 
was  killed  while  hauling  hay  for  FUckenger. 

For  some  time  prior  to  tbe  accident  Reeves 
was  the  owner  of  an  automobile  truck  and 
was  engaged  in  the  "tmdk  business"  In  tbe 
dty  of  BakersficSd.  He  rvcdved  most  of  Us 
caUs  tbrougb  a  telephone  wblch  he  had  In  a 
cigar  stOTb  Reeves  bad  fbrmerly  done  haul- 
liU^  for  one  W.  A.  Ferguson,  using  bis  own 
motortruck  and  recdvlng  |16  per  day  fOr  bis 
services.  Not  long  before  Reeves  was  kUIed 
Ferguson  retired  from  tbe  tmddng  business 
and  turned  it  over  to  Reeves.  Tbencefbr- 
ward  Reeves  was  ready  to  do  a  general  tni(^- 
Ing  buBlness  on  bis  own  account,  and  any 
calls  that  thereafter  would  come  to  Fei^nson 
were  to  be  reforred  to  bim. 

FUckenger,  wbo  was  In  tbe  feed  and  tmH 
business,  was  engaged  In  hauling  with  bis 
own  tnuft  a  quantity  of  bay  to  some  abeep 
and  cattle  ttiat  were  starving  on  a  ranch 
about  8  miles  from  Edison,  a  small  town  10 
miles  distant  from  Bakerafield.  It  was  rain* 
Ing  and  the  roads  were  in  very  bad  condition. 
The  work  of  moving  tbe  bay  was  not  pro- 
gressing rapidly  enough  with  one  truck,  and 
hence  FUckenger  found  It  necessary  to  secure 
help,  and  so  be  engaged  Reeves  and  two  oth- 
ers to  asidst  in  hauling  the  hay.  Tbe  de- 
ceased went  to  work  on  the  morning  of 
March  9,  1918,  and  about  tbe  middle  of  the 
afternoon  of  March  lltb,  while  crossing  tbe 
Santa  F6  track  with  bis  tract,  was  struck  by 
a  locomotive  and  sustained  Injuries  from 
which  be  died  a  few  hours  later. 


tts^For  etlwr  cm—  sm  ssBts  t^lc  aae  KBT-HUMBBR  la  all  K»r-Nnmb«rtd  DlgMta  and  Indnes 
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t1]  Th«  chief  question  presented  here  ts 
as  to  the  status  of  Reeves  In  performing  ttils 
aerrlce:  Was  he  an  Independent  contractor 
or  an  employ^  of  Fllckenger?  The  facts  In 
this  regard  are  these:  Fllckenger  teatlfled 
that,  owing  to  the  condition  of  the  roads  and 
the  fact  that  no  certain  amount  of  work 
could  be  accomplished  in  any  given  time,  no 
definite  price  was  agreed  upon  and  no  time 
set  for  the  completion  of  ttte  work,  but  that 
he  told  Reeves  "to  go  out  and  haul  hay  and 
keep  at  hauling  It  and  we  will  not  make  any 
definite  arrangement,  but  when  yon  are 
through  hauling,  why  you  will  find  you  will 
not  he  dissatisfied  with  the  terms  of  settle- 
ment" He  testified  further  that  be  sent  one 
of  bla  employes  with  Reeves  the  first  trip  to 
show  him  the  best  road  and  where  to  unload 
the  bay.  After  that  Fllckenger  left  Beeves 
to  haul  as  be  pleased,  and  did  not  require 
him  to  report  either  before  or  after  work, 
though  he  expected  him  to  put  in  a  full  day. 
Mrs.  Beeves  testified  tbet  deceased  had  told 
her  that  It  was  "day  work"  and  that  he  sup- 
posed he  would  get  $15  a  day,  which  was  the 
price  he  was  accustomed  to  get  when  he 
worked  vrlth  his  truck.  Flickengei'  further 
testified  that  he  had  paid  each  of  the  other 
men  |15  a  day.  This  amount  Included,  not 
only  the  services  of  the  men  and  the  trucks, 
but  also  covered  all  necessary  expaises  for 
oil,  gasoline,  repairs,  and  the  like  In  connec- 
tion with  the  operation  of  the  trucks. 

From  these  facts  the  Industrial  Acdident 
Commission  fciund: 

"l%at  said  injury  arose  out  of  and  in  the 
course  of  such  employment,  was  proximately 
caased  thereby,  and  occurred  while  the  employfi 
was  performiog  service  growing  oat  of  and  in- 
ddental  to  the  same." 

It  was  fnrfber  found: 

"^at  at  the  time  of  said  Injury  the  employ^ 
wai  not  engaged  in  any  of  the  occnpations  or 
employments  excluded  by  section  8  of  the  Work- 
men's Compensation,  Insurance  and  Safety  Act 
of  1917  from  ^e  provisiions  of  said  act." 

In  addition  to  the  death  benefit  of  $4,346 
there  was  an  award  of  $100  for  funeral  ex* 
penses  and  $30  for  medical  expenses. 

PetitlonerB  contend  that  the  facts  da  not 
support  the  finding  that  deceased  was  the 
employ^  of  Fllckenger,  but  that  be  "was  an 
independent  contractor  as  that  term  was 
used  prior  to  the  adc^tlon  of  the  Compensa- 
tion Act,"  that  the  award  can  be  sustained 
only  under  the  statutory  definition  of  the 
term  "employ^"  appearing  in  section  8(b)  of 
the  Compensation  Act  of  1917,  and  that  sec- 
tion 8(b)  is  therefore  unconstitutional.  In 
other  words,  the  position  of  petitioners  Is 
this:  Section  8(b)  of  the  Compensation  Act 
of  1917  has  changed  and  enlarged  the  mean- 
ing of  the  terra  "employ^,"  by  restricting  the 
definition  of  what  constitutes  an  "independ- 
ent contractor,"  so  as  to  include  in  tba  for- 


mer dajsslflmtlon  persons  who,  under  the 
law,  ax  It  stoiKl  prior  to  the  constlturlonal 
amendment  of  1911,  authorizing  the  creation 
of  the  commission,  and  prior  to  the  passage 
of  section  8(b),  would  have  come  under  the 
latter  designation;  that  this  section  Is  un- 
constitutional because  It  is  en  attempt  to  ex- 
tend the  Jurisdictlffli  of  the  Industrial  Acci- 
dent Commission  beyond  tbe  llmlta  pre> 
scribed  by  section  21,  art  20,  of  tbe  Constitu- 
tion, which  confines  the  authority  of  the  In- 
dustrial Accident  Commission  to  the  settle- 
ment of  disputes  arising  between  employers 
and  employes,  by  bringing  Intb  the  list  of 
"employee"  persona  vfho  prior  to  tlfis  l^lala* 
tlve  enactment  were  classed  as  'Independent 
contractors."   Section  8(b)  reads  as  follows: 

"(b)  Any  person  rendering  senrlcea  for  an- 
other, other  than  as  an  Independent  contractor, 
or  as  expressly  exclnded  herein.  Is  presumed  to 
be  an  empIoyA  within  tbe  meaning  of  this  act, 
Tht  term  'Independent  contractor'  ihaU  be  tak- 
en to  mean,  for  the  purposes  of  this  act :  Any 
penm  who  randan  serviee^  other  tiiaa  mano- 
al  labor,  for  a  ^Mctfied  recompense  fbr  a  speci- 
fied result,  under  the  control  of  his  prindpal 
as  to  the  result  of  his  work  only  and  not  as  to 
the  means  by  which  such  result  is  accomplish- 
ed."  Stata.  1917,  p.  885. 

The  terms  "employS"  and  'indep^dent 
contractor"  had  been  frequently  defined  by 
the  courts  of  this  state  prior  to  the  amend- 
ment to  the  Constitution  autborlztog  the  cre- 
ation of  the  Industrial  Actddent  Commission. 
Article  20,  i  21.  In  White  t.  (^ty  gC  Ala- 
meda. 124  CaL  9Sk  66  Pac  786,  It  Is  said: 

"There  is  no  necessary  distinction  between  the 
terms  'servant*  and  'empliVi.'  *  *  *  The 
term  'employ^  may  sound  more  euphonious 
than  the  term  'servant,'  but  there  is  no  substan- 
tial diflerence  between  the  two  except  as  the 
statute  makes  a  diflerence.** 

Section  2009  of  the  Civil  Code  defines  a 
servant  as  "one  who  Is  employed  to  render 
peracmal  service  to  bla  employer,  otherwise 
than  In  the  pursuit  ot  an  tnd^>endent  call- 
ing, and  who  in  such  service  remains  entirely 
under  the  control  and  direction  of  the  latter, 
who  is  called  hia  master." 

The  status  of  employ^  has  been  distin- 
guished from  that  of  an  Indepoident  contrac- 
tor in  the  foUovrlQg  cases:  Boswell  v.  Laird, 
8  Cal.  469,  68  Am.  Dea  3tf ;  Da  Pratt  t. 
Lick,  38  CaL  691;  Burnett  Truebody,  66 
Cal.  609,  6  Pac.  S29.  56  Am.  Rep.  U7 ;  Abem 
V.  McGeary,  79  Cal.  44,  21  Pac.  540;  Hedge 
V.  Williams,  131  CaL  455,  63  Pac.  721,  64  Pac. 
106,  82  Am.  St  Bep.  366 ;  Loutban  t.  Hewea, 
138  Cal.  116,  70  Pac.  1065;  Green  t.  SouI^ 
145  Cal.  96,  78  Pac.  337;  Houghton  t.  Loma 
Prleta  Lumber  Co.,  152  CaL  500,  93  Pac.  82, 
14  L.  B.  A.  (N.  S.)  913,  14  Ann.  Oas.  1158; 
Houghton  V.  I-oma  Frieta  Lumb»  Co.,  162 
CaL  674,  m  Pac  377;  Pearson  v.  Potter  Co., 
10  Cal  App.  245,  101  Pac.  681. 

la  Benuatt  t.  Truebody,  supra.  It  was  said: 
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"The  plamber  was  left  to  produce  the  desired 
reanit  intis  owd  way.  If  that  did  not  conatl- 
tnte  him  an  iBdependent  contractor,  we  do  not 
know  what  wouid.  Hiere  wai  no  atipalatiai 
aa  to  the  amount  to  be  paid  for  the  work,  bnt 
tiiat  la  an  Uumaterial  drcuniataBca  In  this 


The  court  there  referred  to  and  dted  with 
^iproral  the  earlr  case  of  Mllllgan  t.  Wedge. 
12  AdoL  ft  S.  7S7,  where  &  butcher  hired  a 
drorer  to  drive  a  bullock  from  one  spedfled 
place  to  another.  Coleridge,  J.,  held  that  the 
drorer  was  an  Independent  contractor. 

So,  also,  the  diCferoice  between  an.  esn- 
ployfi  and  an  Ind^iwndent-  Mmtractor  has  been 
dearly  stated  In  a  number  of  decisions  in 
this  state  sinoe  the  creation  of  the  Industrial 
Acddoit  Conimlsslon,  which  definitions  are  in 
entire  accord  with  those  laid  down  in  the 
authorities  above  cited.  In  Western  Indan- 
nity  Go.  V.  FUlsbury.  172  GaL  807,  1S9  Pac 
721,  where  the  question  Involved  was  wheth- 
er the  injured  teamster  was  an  em^oyft  <x 
an  Ind^oidflot  contractor,  it  waa  said: 

"It  Is  nndispnted  tiiat  tiie  oontraet  between 
Stevena  and  Tittle  did  not  cover  any  deBnlte 
period.  It  is  also  undisputed  that  ^e  letter's 
foreman  directed  Stevens  and  his  driver  in  the 
matter  of  tiie  materials  to  be  hauled.  There 
was  no  agreement  regarding  the.  bulk  of  matter 
«r  the  number  of  loads  per  day,  but  each  wagon 
was  to  be  used  for  the  period  of  eight  hours  a 
day  both  In  removing  the  rubbish  and  surplus 
■and.  •  •  •  Neither  did  he  pay  Mr.  Stevens 
a  certain  sum  for  use  of  the  teams  and  another 
sum  for  personal  services.  *  •  *  But  it  ia 
urged  wi^i  much  force  that  since  the  foreman 
for  nttle  Company  directed  Stevens  in  the  mat- 
ters of  the  materials  to  be  hauled,  the  latter 
was  not  an  indepoident  contractor~that  the 
teat  of  what  constltutea  independent  service 
lies  in  the  control  exercised,  and  that  the  driv- 
er  being  under  the  supervision  of  the  foreman 
was,  therefore,  an  employd  of  Tittle.  It  Is  true 
that  many  authorities  spedfy  'contnd*  of  the 
person  poforming  work  as  the  means  of  dUfer- 
cntiating  service  from  Independent  employment. 
The  test  of  'c<mtroI,'  however,  means  'complete 
controL*  For  example,  the  citizen  who  hires  a 
'  taxicab  to  take  him  to  a  certain  place  exercises 
that  amount  of  control  over  the  driver,  but  he 
does  not  thereby  become  the  man's  employer. 
*  *  *  'It  is  well  settled  that  where  one  per- 
son is  performing  work  in  which  another  is 
beneficially  interested,  the  latter  may  exercise 
over  the  former  a  certain  measore  ot  control 
for  a  definite  and  restricted  purpose,  without 
Incurring  the  responsibilities,  or  acquiring  the 
immunitieB,  of  a  master,  with  respect  to  the  per- 
son controlled.'  *  *  *  In  the  case  at  bar 
confusion  arose  oat  of  the  fact  that  Stevens 
drove  his  own  team,  but  we  see  nothing  in  that 
fact  which  made  htm  a  servant  and  not  a  con- 
tractor. *  *  *  It  has  been  said  that  the  true 
teat  of  a  contraetor  Is  that  he  lenders  service 
In  the  course  of  an  Independent  occupation, 
fdlowing  his  employer's  desires  in  the  results, 
but  not  in  tiie  means  used,  *  •  •  but  in 
weighing  the  control  exercised  we  must  careful- 
ly distinguish  between  authoritatiTe  control  and 
mere  snggestion  as  to  detail  w  the  neeeawiy  ei^ 


operation  where  the  work  furnished  is  part  of 
a  larger  undertaking.  •  *  *  In  Chisholm  v. 
Walker  &  Co.,  2  B.  W.  a  C.  261,  a  case  very 
much  like  the  <me  at  bar,  at^ng  under  a  work- 
man's compensation  statute,  it  was  held  that 
the  man  who  received  a  certain  sum  per  day 
for  the  work  of  himself  and  his  horse  was  not 
engaged  in  a  'contract  of  service.'  A  similar 
ruling  was  made  In  Byan  v.  County  GouncH 
of  Tipperary,  5  B.  W.  0.  C.  67^" 

-  See,  also,  Donlon  Bros.  v.  Industrial  Acci- 
dent CouuL,  173  Cal.  2S0, 169  Pac.  71G ;  Hdel- 
Ity  &  Deposit  Co.  v.  Brush,  176  OaL  448,  168 
Pac.  880;  Parsons  v.  ludoatrlal  Acddent 
Comn.,  178  Pac.  68S. 

In  Fidelity  St  D^oslt  Oow  t.  Bradh,  rapra. 
It  was  said: 

"  It  has  been  said  that  the  true  test  of  a  c<m- 
tractor  is  that  he  renders  swvice  in  the  course 
of  an  independent  occupation,  following  his  em- 
ployer's desires  in  the  results,  but  not, in  the 
means  used  (1  Shearman  &  Redfield  on  Negli- 
gence [6th  Ed.]  886),  but  hi  weighing  the  con- 
ttci  entcind  we  most  carefully  dlstingnish  be- 
tween auAoritative  eonbrd  and  mere  suggestitm 
as  to  detail  og  Hu  necessatT  co-operation  where 
the  work  furnished  Is  part, of  a  larger  undet^ 
taking.  Standard  Oil  Co.  v.  Andnson,  212  V. 
8.  221,  222,  63  L.  Ed.  480,  29  Sup.  Ct.  Rep. 
252.  The  same  principles  are  announced  in 
Fink  V.  Missouri  Taraaee  Co.,  82  Ua  276,  52 
Am.  Rep.  376.'" 

Applying  the  principles  of  the  foregoing 
authorities  to  the  instant  case,  It  becomes  ap- 
parfflit  that  Reeves  was  an  Independent  con- 
tractor and  not  an  employ^  As  we  have  seen 
he  was  engaged  in  the  '*tnick  business,"  which 
is  an  Independent  occupation,  and  not  only 
had  his  own  patronage,  but  had  taken  over 
Ferguson's  as  well.  He  had  his  own  truck 
and  was  doing  a  general  hauling  bnslness. 
Fllckenger  merely  told  him  what  he  desired 
to  have  Iiauled  and  Reeves  loaded  his  truck 
In  his  own  way  at  times  salted  to  his  own 
convenience ;  he  never  reported  before  going 
to  work  or  after;  no  one  controlled  his  ac- 
tions at  any  time,  except  that  he  was  ex- 
pected to  do  a  full  day's  work.  Reeves  was 
obliged  to  famish  his  own  appliances  and 
pay  all  expenses  In  the  operation  of  the  truck 
and  was  not  subject  to  any  ''authoritative 
control"  at  any  time.  In  other  words,  Fllck- 
enger was  interested  only  in  the  result  to  be 
attained,  but  not  In  the  means  by  which  It 
was  to  be  accomplished. 

[2]  We  may  now  consider  whether  a  dif- 
ferent result  will  be  reached  If  we  accept  the 
definition  of  an  "Independent  contractor"  as 
it  appears  in  section  8(b)  of  the  Cranpensa- 
tion  Act  of  1917.  That  section  divides  per- 
sons who  render  service  into  two  classes: 
"Bmployte"  and  "Indepradent  contractors." 
All  persons  rendering  service  are  employ^ 
except  those  who  render  service  "other  than 
manual  labor,  for  a  specified  recompwse  for 
a  specified  result,  under  the  control  of  his 
princUMd  as  to  the  result  of  his  woi^  only 


Digitized  by 


Google 


854 


184  PAOIFIO  RIDPOBTBB 


and  not  aa  to  tbe  means  by  which  Budx  re- 
salt  la  aecMBpUslied."  We  are  of  tbe  oi^inlon 
that  the  efEect  of  tlila  definition  la  to  reatilct 
the  term  *indq>endent  contractra**  and  con- 
segaently  enlarge  to  a  corresponding  degree 
the  meaning  of  the  term  "employ^" 

[3]  To  ai^dy  the  test  "other  than  manual 
labor"  and  exdnde  ttiereby  from  the  dasslfl- 
natlon  of  "Independent  cxntractom**  all  thoee 
persons  who  perform  mannal  labor,  and 
bring  them  into  tbe  classificatlm  of  "em- 
ployes," Is  a  distinct  enlargement  of  the  lat- 
ter daas,  and  a  conseanent  «rtenBl<m  of  tbe 
jurisdiction  of  the  Industrial  Accident  Com- 
mission beyond  the  limits  of  ttie  original 
omstitDtlfMial  grant  of  authority  to  the  l^is- 
lature.  Article  20,  |  21,  Const.  And,  lilce- 
wise,  if  we  give  effect  to  the  phrase  '^m  a 
spedfled  recompense,"  as  it  appears  In  seo- 
tion  8(b),  we  are  bringing  Into  tbe  definition 
of  what  constitutes  an  Independent  contract- 
or an  '^emoit  which,  according  to  the  tore- 
going  authorities,  did  not  exist  at  the  time  of 
the  adoptltm  of  the  cmstltntlonal  amoid- 
ment,  and  ^^Ch  was  not  a  part  of  the  d^- 
nitlfm  prior  to  the  passage  of  the  Compensa- 
tion Act  of  1917.  That  the  effect  of  this 
clause  would  be  to  atlarge  the  meaning  of 
the  term  "employe"  and  thus  extaid  the 
Jurisdiction  of  the  Industrial  Accident  Com- 
mlsidon  needs  no  demonstratkm.  Thaa^  It 
we  make  tbe  test  by  applying  the  role  to  the 
facts  tn  the  instant  case  It  at  once  becmnes 
apparent  that  the  decedent  wonld  have  been 
the  employe  of  Fllckengor  and  not  an  inde- 
pradent  cmlzactor  for  tbe  serrice  be  iwr- 
formed  was  not  "for  a  specified  recompense." 
If  this  Tlew  be  correct,  and  we  mtertaln  no 
doubt  that  It  is,  section  8(b)  must  be  hdd  to 
be  unconstitutional  to  the  extent  which  we 
bare  indicated  that  It  Is  an  attempt  to  enlarge 
tbe  jurisdiction  of  the  commission-  This 
court  in  a  recent  dedslon  in  passing  upon  tbe 
constitutionality  of  sectt<ni  80  of  the  WoriE- 
men's  Compaisatlon  Act  of  1917,  -  speaking 
through  Mr.  Justice  Wilbur,  had  this  to  say: 

"The  terms  'cmployera,'  'employis'  and  *em- 
ploymeat,'  as  used  in  section  21,  art.  20,  of  the 
Constitation,  as  amended  in  October,  1011,  most 
be  constmed  in  the  light  of  thdr  meaning  at  the 
time  of  the  adoption  of  the  amendment  and  can- 
not be  extended  by  le^slative  definition,  for 
such  extensicm  would,  in  effect,  be  an  amend- 
ment of  the  Constitution,  if  accepted  as  aathoi^ 
itative."  Pacific  Gas  St  Electric  Co.  T.  Indus- 
trial Accident  Oomn.,  181  Pac.  788. 

[41  Bespondents  contend,  however,  that — 

"If  any  doubt  remains  upon  tbe  question  of 
constitutionality,  it  has  been  removed  by  tbe 
adoption  by  the  people  In  1918  of  a  new  consti- 
tutional amendment  autb<Mizing  worlunen's 
compmsation,  which  definitely  ratifies  and  af- 
firms the  scope  of  the  act." 

While  It  is  not  so  designated,  the  reference 
mast  be  to  section  21  of  article  20,  as  amend- 


ed in  1918.  But  there  is  no  merit  In  tUa  con- 
tentitm.  It  is  soffldoit  to  pcdnt  oof  that  this 
constitutional  prorlalon  went  into  ^ect  ei^t 
months  after  Reeves  was  killed  and  six 
months  after  the  commission  decided  this 
case,  and  consequently  can  have  no  applica- 
tion ha«. 

It  follows  that  the  award  most  be  an- 
nulled, and  it  is  so  ordered. 

We  concur:  AKGELLOTTI,  O.  J.;  WII** 
BITR,  J.;  LENMON,  J.;  SHAW,  J.;  MEL- 
VIN,  J.;  OliNBX,  J. 


(in  CoL  3M> 

OSBOBN  «t  sL  T.  HOTT  et  sL  (U  A.  5218.) 

(Sopreme  Court  of  Oallfomia.  Oct.  7,  1019. 
On  Petition  for  Beheariug,  Nov.  6,  1019.) 

1.  Pleadhto  «=»8(6)  —  That  oontbaot  was 
zxxeoal,  oonolusion  ov  law. 

An  alleEBtion  that  a  contract  to  will  prop- 
erty was  "against  public  policy  and  whol^  il- 
legal and  void"  was  merely  the  averment  of  a 
conclusion  of  law,  and  would  not  put  In  is- 
soe  the  qnestion  of  the  violation  of  U.  S.  Bev. 
St.  g  2290  (U.  3.  Comp.  St.  |  4531).  relating 
to  contracts  concerning  unpatented  homesteads. 

2.  Wills  ^=968  —  OoirviTAifcs  DxnATino 

OONTBAOT  TO  DITISE  PBOPEBXT  KrBJXCT  TO 

ATTACK  BSroRE  DEATH. 

Where  one  who  bad  contracted  to  wQI  spe- 
cific property  conveyed  it  to  others,  an  action 
brought  before  his  death  to  have  a  trust  de- 
clared in  the  property  was  not  prematurely 
commenced. 

3.  Etidbnob  ^9443— Pabol  xvidsncx  that 
whittbn  contract  to  dkvisb  was  follow- 
ed bt  blbioentb  ot  dsrshdant's  oohdition 

ADiaSSIBLB. 

In  an  action  to  have  a  trust  declared  in 
land.  In  that  defendant  had  contracted  to  will 
such  property  to  plaintiffs,  and  had  then  con- 
veyed it,  oral  testimony  as  to  "certain  fan- 
provemmtir*  made  up<m  the  property,  and  how 
they  tended  toward  the  "amelioration  and  bet- 
terment^' of  defendant's  condition,  was  compe- 
tent to  explain  the  circumstances  of  the  agree- 
ment SQd  the  matters  to  whldi  it  related ;  Civ. 
Code,  $  1647,  making  such  evidenoe  admia- 
Bibl& 

4.  Wnxs  «sbC9— iHFBommrni  soirjimuT 
oonsnnsAxxoir  ns  contbaot  to  dkyisb. 

Improvements  made  upon  land,  tending 
towards  the  amelioration  and  bettermoit  of 
the  owner's  condition,  is  a  sufficient  consider- 
ation for  a  contract  to  will  such  property  to 
the  persona  making  the  Improvements. 

6.  W2U«  «B965  —  UNOEKTAIinT  Or  OOHSID- 

XBATioir  or  cohtract  to  dbtibk  bot  atail- 

ABLB  OT  6UBSBQUUIT  OBAErrBIB. 

Where  one  claiming  under  a  contract  tio 
devise  land  seeks  to  have  a  trust  declaTed  In 
the  land  as  against  the  grantees  in  a  conrey- 
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axxcB  executed  by  the  prisoner  after  tlie  makinf 
of  the  contract,  the  grantees  cannot  complain 
of  uncertainty  as  to  the  consideration  for  the 
contract,  vhere  i3m  conveyanoa  was  without 

consideration. 

6.  VSNDOB  AND  PUB0HA8EB  ^»235— WHEEB 
OBANTBES  WITHOTTT  CONBXDBBATXON  KNEW 
OF  0TIIEB8'  BIQHTB,  EQTTix&BIJi  COITaiDEBA- 
TIONS  NOT  AVAILABLE. 

Where  a  deed  Is  giTen  withont  considera- 
tion to  grantees  possessing  fnll  knowledge  of  the 
rights  of  persons  injuriously  affected  by  it,  no 
equitable  considerations  are  available  to  them. 

7.  Appeal  and  bbror  Objectionb 
hot  hade  below  hot  beviewablb. 

Alleged  errors  asserted  for  the  first  tliH  on 
appeal  will  not  be  considered. 

Department  2. 

Appeal  from  Snperlor  Ooort,  Lob  Aageles 
County ;  W.  A.  Anderson,  Judge. 

Action  hy  Elarl  R.  Ostwm  and  Will  B. 
CbapiD  against  Silas  Hoyt  and  others.  Judg* 
ment  for  plaintiffs  Is  affirmed  In  tlie  District 
Court  of  Appeal  and  rtiiearing  is  dented  In 

Shipreme  Court. 

H.  C.  MUlsap  and  7.  B.  Davla,  both  of  Los 
Angeles,  for  appellants. 

Frank  C.  Collier  and  John  SdUegol*  both 
of  Lob  Angeles  for  resptnidents. 

MBLTIN,  J.  Plaintiffs  flned  to  have  a 
trust  declared  in  their  faviv  to  certain  real 
pnqjierty  which,  as  alleged,  had  been  deeded 
by  Silas  Hoyt,  In  frand  at  idaln  tiffs  and  In 
Tlolatifni  of  th^  ti^ts,  to  said  Boyt's 
danght^  defendants  Mary  B.  Hlcbs  and 
Radiel  H.  JoUi^,  charged  with  foil  knowl- 
edge of  tlie  right  of  plaintiffs  and  of  the 
fraud.  The  asserted  rights  of  plaintiffs 
arose  ttcm  a  written  agreemoit  by  the  tama 
of  which  SUas  Hoyt  promised  to  make  a  wUl 
giving  and  devising  to  i^alnUffs  aU  of  his 
rl^t,.  title,  and  interest  In  and  to  the  land  In 
question  whlA  be  then  bad  or  mic^t  there- 
after acquire.  Dnrlng  the  trial  Silas  Hoyt 
died.  A  decree  was  given  In  fovor  of  platn- 
tiCFs  to  the  effect  that  upon  the  death  of 
Hoyt  plaintiffs  became  the  owners  and  en- 
titled to  the  possession  of  the  land,  and  that 
defendants  Mary  B.  Hicks  and  Bachd  H. 
Jolley  hold  the  land  In  tmst  for  plaintiffs, 
and  commanding  that  they  execute  a  proper 
deed  of  the  property  to  plaintiffs.  From  the 
Judgment  Mrs.  Hicks  and  her  sister  abd 
their  husbands,  who  were  Joined  wltii  them 
as  defendants,  take  thia  appeal. 

A  most  Interesting  state  of  facts  Is  devd- 
oped  from  this  record.  Hoyt  was  an  eccen- 
tric man,  living  alone  upon  wild  land  in  Big 
Tcdunga  Canyon,  in  Los  Angeles  county. 
His  daughtetB  had  long  been  aUoiated  from 
him  and  were  living  In  the  East  Plaintiffs 
desired  tiie  hunting  isrlTileges  on  this  land, 
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and  went  tbsre  to  gain  permlsdon  from  the 
occupant  That  was  In  1902.  They  found 
Mr.  Hoyt  a  feeble  man,  82  or  83  years  of 
age.  He  was  In  abject  poverty,  was  very 
weak  physically,  and  was  living  in  a  filthy 
log  cabin.  The  hunters  divided  their  food 
with  the  feeble  and  apparently  starving  man, 
and  were  glad  to  see  him  apparently  growing 
stronger.  Their  interest  In  him  grew,  and 
during  the  years  following  they  did  much  to 
make  his  surroundings  better  and  his  physi- 
cal condition  more  comfortable.  Among  oth- 
er things  th^  directed  him  in  the  matter  of 
(hanging  his  occupation  of  the  land  from 
that  of  a  mere  squatter  to  a  claimant  of 
r^hts  which  later  culminated  In  bis  secur- 
ing a  patent  to  the  land  (160  acres  In  area) 
in  the  early  part  of  1913.  They  piped  water 
to  his  cabin  and  garden;  'Instolled  dltctaes 
that  enabled  him  to  irrigate  a  garden  patch ; 
built  a  good  road  from  near  the  month  of 
the  canycHi  to  bis  property  (a  distance  ot 
about  tiiree  miles) ;  built'  a  clubhouse  on  the 
land,  and  stocked  It  with  provisions,  to 
which  tiie  old  man  was  given  ucess  without 
cSiarga;  famlshea  a  staUe  and  feed  for  bia 
horses ;  financed  tiie  tarver  of  the  proper^ ; 
sent  for  bis  daughter^  so  that  tlie  <rid  man'B 
last  years  mlgtit  be  comforted  by  their  b»- 
dety;  and  did  many  other  things  fbr  him. 

On  June  16, 1902,  Hoyt  leased  to  plaintiffs 
tiie  property  occupied  by  blm  fxwn  July  1, 
1902,  for  the  term  of  five  years,  Mr.  H<^ 
agreed  to  be  caretaker,  and  was  to  rec^ve  a 
rental  of  ^SO  per  annum.  He  was  to  con> 
tlnue  to  live  on  the  property,  and  the  plain- 
tiffs, according  to  tiie  terms  of  the  lease, 
agreed  "to  begin  improvements  upon  the  said 
property  within  one  year"  from  the  date  of 
the  instrument.  On  June  23,  1902,  certain 
water  rights  were  conveyed  to  plaintiffs,  and 
all  water  rights  were  conveyed  to  them  by 
another  writing  early  In  July  of  that  year. 
On  September  1,  1902,  the  agreement  upon 
which  tills  suit  is  based  was  executed. 
Ammg  other  things  thore  was  the  following 
recital: 

"And  whereas,  tiw  said  Cha^  and  Osborne 
have  ondertaksA  and  promised  to  carry  to  conn 
pledon  certain  Improvements  upon  the  said 
ranch  in  the  Big  Tejunga  Canyon ;  and  where- 
as, the  said  improvements  all  tend  towards  the 
amelioration  and  betterment  of  the  phyedcal 
and  temporal  condition  of  the  said  Ho3^  and 
greatly  conduces  to  his  comfort  and  conven- 
ience; and  whereas,  the  said  Hoyt  ai^reciates 
the  physical  and  temporal  and  financial  bene- 
fits that  accrue  to  him  through  such  improve* 
ments;  and  whereas^  the  said  Hoyt  is  desiroiis  of 
providing  such  a  remuneration  in  retom  there- 
for aa  Is  within  his  power."  And  in  consldera- 
don  of  the  premises  Hoyt  promised  "to  give* 
devise,  hequeath,  and  will  unto  the  said  Gha- 
piD  and  Osborne,  at  the  time  of  his  death,  all 
his  right,  tide,  and  interest  in  and  to  that  cer- 
tain tract  of  land  above  mentioned  and  being 
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known  u  Hoyt^s  raneht  In  Big  Tejunga 
Canyon,  county  o(  Los  Angvles,  state  of  Cali- 
fornia, together  with  all  water  rlffhts  which 
the  said  Hoyt  may  have  as  InddeDt  or  perqal- 
dte  thereto  in  accordance  with  former  doen* 
menta." 

This  was  followed  In  the  next  year  by  a 
deed  from  Hoyt  of  certain  mining  rights,  and 
on  April  19,  1912,  the  plaintiffs  executed  & 
writing  reciting  a  consideration  of  |10,  for 
which  they  bargained,  sold,  and  surrendered 
all  of  their  "rights,  interest,  title,  and  de- 
mand in  and  under  that  certain  lease  *  *  * 
dated  June  Ifi,  1902,  and  recorded  in  Book 
56,  page  20,  of  leases.  Los  Angeles  county 
records,"  together  with  any  claim  they  might 
hare  In  any  land  or  premises  therein  men- 
tioned and  the  term  of  years  therein  yet  to 
come.  The  instrument  concludes  as  follows: 
"And.  farther,  we  hereby  certify  that  said 
hereinbefore  described  lease  has  been  can- 
celed, and  that  all  our  rl^ts  thaennder 
have  been  terminated." 

This  is  the  Instrument  by  which  appellants 
Insist  the  plalntlfTs  denuded  themselves  of 
all  claim  of  every  sort  against  Hoyt  or  the 
property.  There  is  no  basis  for  such  conten- 
tion. The  instrument  relates  to  the  lease, 
and  not  to  the  agreement  to  make  a  wUL 

But  the  counsel  for  appellants  argue  that 
this  release  was  made  In  order  that  H<^t 
might  comjjiy  with  the  homestead  law  of  the 
United  States,  and  make  oath  that  bis  appli- 
cation was  for  his  exclusive  use  and  benefit, 
and  not  directly  or  indirectly  for  the  use  or 
benefit  of  any  other  person.  They  contend 
that  the  enforcement  of  the  contract  to  make 
a  will  would  amount  to  sanctioning  a  fraud 
upon  the  government,  and  in  this  behalf  they 
dte  Anderson  v.  Garklns,  136  U.  S.  483,  10 
Snp.  Ct  906,  34  tb  Bd.  272,  Hafemonn  v. 
Gross,  199  U.  S.  842.  2Q  Sup.  Gt  80,  DO  U 
Bd.  220,  and  similar  anthorltlss,  holding  that 
a  homestead  right  cannot  be  perfected  with- 
out perjury  by  the  homesteader  where  there 
has  been  an  alienatloa  w  a  contract  for 
allenatl<m. 

[1]  RespiBidents  insist  Oiat  tbere  was  no 
real  Issue  upon  tb»  saiHWBed  violation  of 
public  ptMicy  In  tbe  maktaig  and  enforcement 
of  the  agreement  by  yhleb  Hoyt  promised  to 
make  a  ^1  In  their  tajor.  In  their  answer 
the  defendants  denied  that  there  were  writ- 
ten and  orat  agreements  or  negotlatiuis  be- 
tweoi  plaintiffs  and  Hoyt,  as  set  forth  In  the 
second  amended  cfunplaint,  but  averred  that. 
If  there  were  any  sncta  contracts,  then  they 
were  and  eadi  wan  "i^lnst  public  policy 
and  vAolly  Illegal  and  void";  maUng  special 
refermce  to  the  agreement  to  make  a  wllL 
nils  was  merdy  the  averment  of  a  con- 
clusion of  law,  unsupported  by  any  allega- 
tion of  facts,  and  we  cannot  avoid  "holding 
that  by  it  the  question  of  the  violation  of 
public  policy  was  not  put  in  issue.  Callahan 
T.  Broderick,  124  GaL  80,  56  Paa  782;  Del 


Campo  v^  Camarlllo,  1S4  GaL  647,  98  Pac 
1049;  Morau  v.  Bonynge,  107  Gal.  295,  107 
Fac.  812.  Appellants  assert,  however,  that 
in  the  absence  at  demurrer  to  the  answer, 
and  in  view  of  the  fact  that  at  the  outset 
tb^  counsel  set  forth  orally  their  theory 
that  the  contract  was  void  because  In  viola- 
tion of  section  2290,  United  States  Revised 
Statutes  (U.  S.  Comp.  St  f  4531),  this  court 
must  assume  that  respondents  waived  the 
Infirmity  iji  the  pleadings  by  proceeding  to 
trial  without  objection  to  said  statement. 
But,  even  if  we  accept  this  Interpretation  of 
the  law,  the  record  falls  to  reveal  any  proof 
of  the  procedure  by  which  Mr.  Hoyt  obtained 
his  patent,  <a  any  showing  that  In  fact  it 
was  given  to  him  under  the  homestead  law. 
This  conclusion  relieves  us  from  all  necessity 
for  discussing  Qie  very  interesting  question 
whether  or  not  an  agreement  to  make  a 
will  was  an  allenatloD  or  promise  to  alienate 
property  In  contravention  of  the  statutes  of 
the  United  States. 

[2]  There  Is  no  force  in  the  contenticm  that 
the  action  was  prematurely  commenced  in 
the  lifetime  of  the  testator.  It  Is  true  that 
In  Ri^rs  v.  Schlotterback,  167  GaL  85.  138 
Pac.  723,  this  court  hdd  that  where  one  is 
promised  a  child's  share  under  the  laws  of 
succession  the  statute  of  llmitatlous  does  not 
begin  to  run  until  the  pr<Hnlsor*s  death,  and 
that  under  the  contract  therein  considered 
James  Taylor  Rogers  "bad  no  oiforceable 
right  under  his  contract  in  regard  to  such 
land  or  any  other  property  prior  to  the  death 
of  WiUiam  H.  Rogers."  In  furthw  discus- 
sion of  the  subject  the  court,  by  tlie  present 
chief  Justice,  then  an  associate  Justice^  used 
the  following  language: 

"He  [James  Oniylor  Rogers]  had  no  right 
of  aedon  of  any  character  against  'VHUiam  H. 
Rogers  and  his  grantees  at  any  time  daring  tiie 
life  of  said  Rogers,  except  that  possibly  he 
might  have  maintained  an  action  In  eqoity  to 
obtain  a  decree  protecting  him  against  future 
possible  injury  to  his  rights,  as  was  done  In 
Van  Duyne  v.  Vreeland,  12  N.  J.  Bg.  142,  153, 
where  the  chancellor  said  that  *if  this  court 
does  not  interfere  now  for  the  protection  of 
the  complainant,  and  secure  this  property  at 
the  death  of  Vreeland,  it  may  have  passed  into 
the  hands  of  a  bona  fide  purchaser,  and  tite 
complainant  then  be  remedflsas.'  The  ease 
Joat  referred  to  wb%  howevw.  one  where  tin 
conveyance  was  clearly  and  nnmlstakably  In 
violation  of  the  agreement,  as  th«  plalntifl  was 
entitled  thereander  to  oU  the  property  tiiat 
the  deceased  might  leave." 

The  case  at  bar  comes  clearly  within  the 
rule  announced  In  the  New  Jersey  case,  be- 
cause the  contract  now  before  us  was  one 
wherry  the  promisor  agreed  to  make  a  will 
devising  tpeolfto  property,  which  was,  as  al- 
leged In  the  bUl  of  plalntllEs,  rlrtnally  all  of 
his  estate. 

[8]  Appellants  attack  certain  rulings  of 
the  court  admitting  oral  testimooy.  All  of 
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tills  tesUmonr  wu  necessarj  to  describe  the 
'Vsertain  ImproTements  upon  the  said  randi," 
and  how  they  tended  *^ward9  the  ameliora- 
tion and  betterments  of  tbB  old  man's  condi- 
tion. This  testlmcmy  was  catnpetent  to  ex- 
idalD  the  clrcnmBtancea  of  the  agreement 
and  flie  matters  to  which  It  related.  Sec 
1647,  Ot.  Code;  Snyder  v.  Holt  Manufac- 
turing Oo,  134  Oal.  324.  66  Pac.  811. 

[41  That  the  agreement  la  supported  by  an 
adequate  considers tloo  Is  evldeht  from  the 
facts  recited  ber^. 

[I.  I]  Nor  was  the  agreement  too  uncertain 
for  enforcement  Boyfs  duty  under  It  Is  ex- 
pressed In  no  uncertain  tenns,  and  appel- 
lants are  not  In  ft  position  to  complain  of 
any  other  uncartalnly,  because  there  la  no 
denial  In  Oie  answer  of  the  allegatUm  In  the 
complaint  that  the  deed  wu  widioat  consid- 
eratt<m.  Where  a  deed  la  SiT«n  without  con- 
sideration to  grantees  posaesshig  full  knowl- 
edge (as  did  Mr.  Hoyf  B  daughters)  of  the 
Tights  of  the  persons  injurlona^  aflected  by 
it,  no  equitable  cosisldu'atlfHu  are  available 
to  them.  B(^;erB  t.  Schlotterba^  187  Oal. 
86.  138  Pac.  728. 

The  finding  of  fraud  was  am^  siqiported. 

[7]  In  the  closing  brief  appellants  assert 
that  thffl-e  is  no  proof  that  Hoyt  died  Intes- 
tate, or.  having  died  leaving  a  wDl,  that  he 
failed  to  comply  with  his  contract  They  al- 
so complain  because  the  representative  of  his 
estate  was  not  made  a  party  to  the  action 
after  his  death.  These  alleged  errors  are  asr 
serted  for  the  first  time  on  appeal,  and,  even 
If  material,  would  receive  no  attention. 

Hie  Judgment  is  affirmed. 

We  cmcnr:  HEOffSON,  7.;  WILBUB,  T. 

On  Petition  for  Rehearing. 

PEB  CURIAM.  In  denying  the  petition 
for  r^earing  we  would  say  that  it  was  not 
intended  ^ther  to  bold  or  to  Imply  that  there 
need  be  an  Issue  raised  by  the  pleadings  as 
to  the  illegality  of  the  contract  sought  to  be 
enfOTced  by  tiie  actlCMi  In  order  that  the  ques- 
tion of  illegality  may  be  considered.  Kream- 
«r  T.  Earl,  91  Cal.  112,  27  Pac.  73Q.  But  in 
the  present  case  no  facts  showing  the  con- 
tract to  be  illegal  were  either  pleaded,  shown 
In  evidence,  or  found. 

The  application  for  a  rehearing  is  denied. 


(m.  Cal.  443) 

OABX  T.  LONG,  Mayor,  «t  at  (S.  F.  9228^ 
{Supreme  Court  of  California.  Oct  20.  1919.) 
1.  JuDouBNT  ^»72D  —  C0NC1.U6IVSITESS  on 

OVEBBni.lNO  OBJXOTIOnS  TO  AWABD  OT  ABBI- 
TBATOS8. 

Where  a  dty  agreed  with  the  tenant  of  land, 
a  portion  of  which  was  taken  for  a  highway. 


ix>NO  86t 
p.) 

that  the  matter  shonld  be  mtimttted  to  arbltra- 
dou.  and  the  award  of  the  arbltraton  was  daly 
filed  in  the  saperior  court  pursnant  t»  Code 
Civ.  Proa  I  1288,  ktU  that,  the  award  which 
was  atucked  In  that  court  on  the  ground  of 
misconduct  fraud,  error,  and  excess  In  amount 
having  been  sustained,  and  an  appeal  from  the 
judgment  of  the  superior  court  having  been  dls- 
misaed,  the  award  and  Judgment  cannot  there- 
after he  attadced  the  city  on  the  ground 
that  it  was  not  made  in  good  faith,  etc 

2.  UnHzoiPAX.  GOBToUTions  ^IQll— Abbx- 

TEATIOR  07  OLAIHB  rOB  DAMAQES  IQB  TAZ- 

IHO  UND  FOB  BIGHWAT. 
Under  Coda  Civ.  Proc.  S  1281,  providing 
that  persons  capable  of  contractinE  may  submit 
to  arbitration  any  controversy  which  might  be 
the  subject  of  a  civil  action  between  them,  a 
city  may  thi^au^  its  r^ularly  constituted  offi- 
cials agree  to  submit  to  arbitration  claims  for 
damage  arising  out  of  the  taking  of  real  prop- 
erty for  highway,  urred  by  an  occupant  of  the 
property. 

a.  Mdkicipal    cosporatiohb    «=»865(2)  — 

JUDG3tfEST  ON  ABBnBATOBS*  AWABO  BASBD 
OK  TOBT  NOT  WUHIH  DEBT  IKHIBmON  OT 

CoNsnrtrrioM. 
Where  a  city  stipulated  with  an  occupant 
tiiat  it  should  be  allowed  to  proceed  with  the 
construction  of  a  highway  over  his  premises, 
and  that  the  question  of  damages  should  be 
ascertained  thereafter,  and  the  condemnation 
action  was  abandoned,  the  route  of  the  high- 
way having  been  changed,  end  the  occupant, 
asserting  that  he  had  been  injured,  entered  Into 
in  agreement  with  the  dty  for  the  Bobmisdon 
of  his  claim  for  damages  to  arbitration,  the 
award  of  the  arbitrators  and  judgment  thereon 
were  based  on  tort  which  may  be  enforced  un- 
der St  1901,  p.  794,  by  compelling  city  authori- 
ties to  nuke  provision  In  the  budget  for  pay- 
ment of  the  daim,  and  was  not  within  the 
Inhibition  of  Const  art  11,  I  18,  limitine  con- 
tractual indebtedness  which  may  be  incurred  by 
dtles. 

4.  HAVDAicns  4sE»176— To  covpbl  patkbht 
or  JUDQIONT  AaAiirsr  otiT,  uatzitg  tbbus 
DiBonnoirABT. 
Under  Act  March  28,  1901  (St  1901,  p. 
794),  which  is  an  act  to  provide  for  the  payment 
of  judgments  against  counties,  dtles,  and  towns, 
officers  having  anthority  to  levy  taxes  may 
provide  at  their  option  for  payment  of  the 
judgment  in  annual  installmenta  spread  over 
successive  years,  provided  that  no  payment  sbaQ 
be  less  than  one-tenth  of  the  whole  of  the  Judg- 
ment; hence  a  writ  of  mandate  to  compel  mu- 
nicipal officials  to  make  provision  for  payment 
of  a  jadgm«it  against  the  munidpality  should 
leave  the  offldala  free  to  exercise  their  discre- 
tion In  determining  whether  the  judgment  should 
be  paid  iQr  alagls  levy  or  by  ten  annual  levies. 

In  Bank. 

Application  by  Julian  B.  Gary  tor  writ  of 
mandate,  to  be  directed  to  ,J,  N.  Long,  as 
Mayor  of  Blcbmond,  and  others,  requiring 
proTlsicaL  to  be  made  in  the  budget  to  pay  a 
Judgment  Writ  issued. 


^ror  othw  eatss  am  ssms  topis  sad  KST-HDHBBR  In  All  K«r-Namb«rea  IMfWtt  sad  Xadoes 
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Beverijr  HiKltfwd  and  T.  SiOm  Bafler, 
boOi  <rf  Salt  Frandsoo^  petitioner. 

D.  J.  Ball,  Of  Bldimond,  and  Alrln  Oer- 
Imck  of  San  Frandsco,  tor  respondenta. 

PER  GURIAH.  Ifi  this  caee  tUe  tollowliis 
opinion,  prepared  by  BIr.  Justice  Bicbarda, 
was  filed  In  the  District  Coart  of  i^ipeal  <a 
the  First  Appellate  District,  Division  1: 

"Application  for  a  writ  of  mandate,  whenby 
Hie  petitioner  aeetcs  to  have  the  respoDdenta, 
who  are  the  properly  conBtttnted  officials  of  tlie 
dty  of  Richmond,  commanded  to  Indude  In  the 
tax  levj  of  said  dtr  for  the  current  year  an 
amount  auffident  to  pay  a  judgment  which  the 
petitioner  holds  againat  said  dty  for  the  aum  of 
$17,000,  with  intcreat  The  facts  out  of  which 
the  daim  of  aaid  petitioner,  whidi  ripraied  into 
said  judgment,  arose,  are  practically  undispnted 
and  are  briefly  as  follows: 

"On  Uie  22d  day  of  Jone.  I&IS,  the  dty  of 
Richmond  commenced  an  action  In  the  superior 
court  of  Contra  Coata  county  against  the  Atchi- 
son, Topeka  &  Santa  Railway  Company, 
Julian  E.  Cary,  the  petitioner  herein,  and  cer- 
tain other  defendants,  to  condemn  certain  lands 
described  in  the  complaint  in  aaid  action  for 
the  purpose  of  conBtructing  a  highway  from 
the  central  portion  of  the  dty  of  Richmond  to 
tiie  outer  harbor.  Tho  Uoe  of  said  highway, 
according  to  the  averments  (rf  said  complaint, 
ran  across  certain  lands  of  the  Atdilson,  Topeka 
ft  Santa  Railway,  of  which  the  said  defend- 
ant Cary  was  in  possession  under  an  arrange- 
ment with  the  railway  company  which  permit- 
ted him  to  use  said  lands  for  or  in  connection 
with  a  brickyard.  After  the  inception  of  said 
suit,  and  in  order  to  expedite  the  construction 
of  said  highway,  a  stlpalation  was  entued  Into 
between  the  attorneys  of  record  tor  tiie  partlea 
to  said  adion,  by  the  terms  of  which  the  dty 
was  permitted  to  immediately  proceed  with  the 
construction  of  said  highway  over  the  lands  de- 
scribed In  said  complaint  as  bdonging  to  said 
railway  company  and  as  occupied  by  said  Cary, 
without  first  ascertaining  the  amount  of  dam- 
ages to  be  paid  to  the  said  defendants  for  the 
taking  and  nse  of  said  lands.  By  the  express 
terms  of  the  stipulation  entered  Into  between 
the  attorneys  of  record  for  the  plaintiff  in  said 
adion  and  the  attorneys  of  record  for  said  de- 
fendant Cary  'the  question  of  the  amount  of 
damage  which  shall  be  auatalned  by  said  J.  91. 
Gary  by  the  taking  of  said  property  and  the 
construction  of  a  highway  thereover  by  the  dty 
of  Richmond  as  described  in  said  complaint  is 
to  be  determined  at  the  trial  of  said  cause,  and 
said  plaintiff  hereby  agrees  that  It  will  pay  to 
said  J.  E.  Cary  promptly  the  amount  of  any 
judgment  which  may  be  awarded  and  fixed  as 
the  damage  herein  and  without  appeal  there- 
&om,  unless  plaintiff  should  abandon  smd  pro- 
ceedings within  the  time  and  in  the  manner  pro- 
vided by  section  1255a  of  the  Code  of  Civil 
Procedure  of  the  state  of  California.'  Subse- 
quent to  the  making  of  said  stipulation  the  city 
of  Richmond,  being  unable  to  make  satisfactory 
terms  with  Gary  as  to  his  daim  for  damages,  a 
resurrey  of  the, line  of  the  highway  was  made, 
which  removed  Its  route  from  the  lands  occu- 
pied by  Cary,  and  the  construction  of  said 
highway  pronieded  to  completion  along  its  new 
alignment.   In  the  meantime  the  said  plaintiff, 


tbn  dty  of  Rldimond,  made  a  aetdement  iritb 
the  railway  cMnpany  by  which  It  agreed  to  pay 
a  certain  sum  for  the  damages  caused  by  the 
taking  of  such  portion  of  the  lands  of  said 
corporation  as  were  occupied  by  the  highway 
according  to  Its  new  alignment.  Having  thus 
disposed  of  the  daims,  both  of  the  railway  com- 
pany and  of  said  Ca^,  In  so  far  as  these  related 
to  the  taking  of  the  lands  owned  or  held  in  use 
by  either  for  the  purposes  of  said  highway,  the 
condemnation  suit  wss  not  pressed  to  trial,  and 
was  in  fact  practlc^y  abandoned,  since  the 
purposes  for  which  it  was  instituted  had  been 
fully  subserved.  There  remained,  however,  cer- 
tain daims  for  damages  which  were  insisted 
upon  by  Cary  as  having  been  suffered  by  him 
through  the  construction  of  said  highway,  and 
which  were  asserted  by  him  to  have  arisen  by 
reason  of  the  destruction  of  a  spur  track  con- 
necting his  brickyard  with  the  main  line  of 
the  Santa  Vi  Railroad,  and  also  by  reason  <^ 
the  interruption  in  his  bndness  and  the  restric- 
tion of  his  storage  fadlitlce  and  certain  other 
items  of  incidental  damage  resulting  from  sudi 
construction.  These  various  elements  of  alleged 
damage  were  itemized  in  17  specific  claims  which 
he  presented  against  aaid  dty,  and  upon  which 
apparently  he  threatened  to  bring  an  action 
against  the  nunldpality.  In  order  to  arrive 
at  an  adjustmuit  of  these  dalns  as  between 
Itself  and  said  Cary,  the  dty  of  Richmond, 
tlirough  its  duly  constituted  offidals,  entered 
into  an  agreement  for  the  arbitration  thereof. 
This  agreement  of  arbitration,  which  was  ex- 
ecuted by  the  respective  parties  thereto  on  the 
2&th  day  of  July,  1916,  proceeded  to  recite  the 
fact  of  the  institution  of  said  condemnatioa  suit 
and  of  the  making  and  substanes  of  the  afm- 
said  stipulation  therein,  and  thai  provided  that 
'whereas,  said  highway  baa  been  constructed 
and  completed,  and  disputes  and  differences 
have  arisen  and  still  exist  between  the  parties 
hereto  as  to  the  amount  of  damage  wbidi  said 
city  should  in  justice  pay  to  said  Cary  as  sus- 
tained by  him  by  reason  of  the  construction  of 
said  highway  or  boulevard,  whether  the  matter 
of  bis  said  daim  for  damages  be  strictly  in- 
volved in  said  action  above  named  or  not:  Now, 
therefore,  it  Is  hereby  agreed  that  all  said  dis- 
putes and  differences  shall  be  referred  to  arbi- 
tration.' It  then  proceeds  to  appoint  arbitra- 
tors and  to  set  forth  such  other  matters  as  may 
be  properly  provided  for  In  arbitration  agree- 
ments in  pursuance  of  aectlMi  1288  of  the  Code 
of  Civil  Procedore. 

"Upon  the  exeeutloQ  of  this  agreement  of 
arbitration  the  arbitraton  named  therein  duly 
qualified  and  proceeded  to  bear  and  determine 
the  matters  which  were  by  its  terms  sabmltted 
to  them,  and,  having  taken  a  conslderaUe 
amount  of  evidence  with  respect  to  the  asserted 
claims  of  said  Cary  againat  said  city,  proceeded 
to  make  an  award,  and  in  so  doing  allowed  to 
said  Cary  the  sum  of  $17,000  as  the  aggregate 
amount  of  bis  damages,  which  award  was,  in 
accordance  with  the  terma  of  the  arbitration 
agreement,  duly  filed  with  the  county  derk  of 
the  county  of  Contra  Costa  in  pursuance  of  the 
aforesaid  section  of  the  Code  of  GIril  PEOcedure^ 
Thereafter  the  city  of  Richmond,  being  dlssatia- 
ficd  with  the  amount  of  said  award,  moved  th« 
superior  court  of  said  county  for  an  ord»  va- 
cating the  same,  and,  after  said  hearing,  belns 
submitted  to  the  judge  ot  said  court  fbr  deci- 
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ston,  was  dedded  scainrt  the  contention  of  the 
said  dtr  of  Richmond  and  In  favor  of  eaid  Cair. 
From  Uie  decMon  thus  rendered  an  appeal  was 
taken  to  the  Supreme  Court,  i?hich  waa  later, 
on  motion,  diemiased,  and  the  Judgment  of  the 
eaid  arbitrators  and  the  order  of  the  superior 
coort  confirming  the  same  thereby  became  a 
Snelity  and  became  in  force  and  effect  a  final 
and  general  Jndgment  in  favor  of  said  Oarey 
and  against  tiie  aaid  dty  of  Richmond,  and  ia 
still  in  full  force  and  effect  as  sach.  The  said 
Jndgment  not  having  been  paid  hj  said  city,  and 
no  steps  having  theretofore  been  taken  looking 
to  the  satisfaction  thereof,  the  petitioner  herein 
Instituted  this  proceeding,  whereby  he  seeks  by 
a  writ  of  mandate  to  compel  the  properly  con- 
stituted officials  of  the  city  of  Richmond  to  in- 
clude in  their  tax  levy  for  the  current  year  an 
amount  sufficient  to  pay  said  judgment. 

"Tbia  action  upon  the  part  of  said  petitioner 
is  predicated  upon  the  provisions  of  the  act  of 
the  Legislature  approved  March  23,  1901,  en- 
titled 'An  act  to  provide  for  the  payment  <^ 
Judgments  against  coanties,  cities,  cities  and 
counties  and  towns.'    Stats.  1901,  p.  794. 

"The  respondents  in  this  proceeding  have 
appeared  and  filed  an  answer,  setting  forth  In 
substance  the  facts  above  redted,  and  also  un- 
dertaking to  set  forth  certain  futa  impeaching 
the  good  faith  and  proper  conduct  of  tiie  arbi- 
trators in  said  arbitration  proceeding,  and  also 
assailing  their  award  as  excessive,  unjust,  and 
fraudulent.  The  said  respondents  also  in  their 
answer  assert  that  the  said  agreement  for  arbi- 
tration was  and  is  void,  for  the  reason  that  the 
making  of  the  same  was  beyond  the  power  of 
the  city  of  Richmond  or  its  officials. 

[1]  "As  to  these  latter  contentions,  they  may 
be  briefiy  disposed  of.  With  respect  to  the 
integrity  of  the  judgment  itself,  we  are  of  the 
opinion  that  the  award  of  the  arbitrators,  hav- 
ing been  .duly  filed  in  the  superior  court  ot  Uie 
county  of  Contra  Costa  in  pnrsnanee  of  the  pro- 
visions of  the  Code  of  Civil  Procedure  fdating 
to  arbitrationB,  and  having  been  there  assailed 
tqr  the  said  municipality  upon  the  marious 
grounds  of  misconduct,  fraud,  error,  and  excess 
in  amount,  which  are  set  forth  in  the  answer 
of  the  respondents  her^,  and  the  swd  award 
having  upon  hearing  as  to  these  various  mat- 
ters before  said  court  been  sustained,  and  the 
dedslon  of  said  court  thereon  having  become 
final  upon  a  dismiesal  of  the  appeal,  the  in- 
tegrity of  said  award  and  said  decision  sustain- 
ing the  same  can  no  longer  be  made  the  subject 
of  assault,  and  that,  therefore,  in  so  far  as  the 
portions  of  the  respondents'  answer  herein, 
which  undertake  to  assail  the  same,  are  con- 
cerned, we  are  not  at  liberty  to  eonrider  them. 

[21  "As  to  the  eontentloB  of  tiie  respondents 
herein  that  the  action  of  the  dty  of  Richmond 
through  its  regularly  'constituted  officials  in 
agreeing  to  submit  to  arlntratlon  the  claim  or 
daims  for  damages  insisted  upon  by  the  peti- 
tioner herein,  and  which  might  otherwiee  have 
been  the  subject  of  a  dvil  action,  was  ultra 
vizes,  we  are  of  the  opinion  that  a  municipal 
corporatloB,  like  an  Individnal,  has  power  to 
submit  to  arbitration  any  eontrorersy  which 
might  be  the  subject  of  a  dvil  action  against  it. 
^tion  1281  of  the  Code  of  CivU  Procedure 
broadly  lorovides  that  'persons  capable  of  con- 
tracting may  snbinlt  to  arbitration  any  c<mtro- 
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versy  whid  might  b«  die  subject  of  a 

action  between  them.' 

[3]  "This  brings  us  to  the  main  contention 
of  the  parties  to  this  proceeding.  On  the  part 
of  the  petitioner  herein  it  is  contended  that  the 
daims  which  he  asserted  against  the  dty  of 
Richmond,  and  which  were  made  the  subject  of 
arbitration  between  himself  and  it,  were  claims 
for  damages  for  a  tort  or  scries  of  torts  arising 
by  reason  of  the  construction  by  the  dty  of 
Richmond  of  that  certain  Ughway  whidi  was 
originally  the  anbject  of  the  condemnation  salt, 
and  that  the  jndgment  based  thereon,  having  its 
foundation  in  tort,  is  such  a  judgment  as  may 
be  enforced  through  the  processes  provided  by 
the  statute  of  1901.  On  the  other  hand,  it  is 
the  contention  of  the  respondents  herdn  that 
the  daims  of  the  petitioner  which  ripened  Into 
said  judgment  were  daims  arising  solely  out  of 
a  stipulation  entered  into  In  the  afbresaid  con- 
denmation  suit  and  out  of  th«  i^reement  to 
arbitrate  whidi  was  predicated  thereon,  and 
hence  that  the  said  judgment  whidi  the  peti- 
ti(mer  holds  is  one  having  its  foundation  in  con- 
tract, and  that,  this  being  so.  It  comes  within 
the  inhibition  of  section  18  of  artide  11  of  the 
state  Constitution,  and  is  therefore  a  judgment 
the  superior  court  of  Contra  Costa  connty  had 
no  power  to  enter,  and  one  which  the  petitioner 
herein  has  no  constitutional  right  to  have  en- 
forced, either  under  the  provldons  of  the  statute 
of  1001  or  in  any  other  manner,  against  the 
said  munidpality. 

"We  are  of  the  opinion  that  the  contention 
of  the  petitioner  herein  must  be  sustained.  In 
the  recent  case  of  Metropolitan  L4fe  Ins.  Co.  v. 
Deasy,  183  Fac.  243,  it  was  dedded  by  this 
court  that  a  creditor  of  a  municipality,  holding 
a  general  judgment  against  It  which  was  found- 
ed upon  a  daim  for  dame^es  sustained  by  said 
judgment  creditor  throngh  the  construction  of  a 
tunnel,  which  cansed  certain  injuries  to  his 
property,  was  entitled  to  have  the  benefit  of  the 
provisions  of  the  statute  of  1901  for  the  en- 
forcement and  collection  of  said  jndgment. 
This  dedslon  by  this  court  was  based  upon  the 
dedslon  of  the  Supreme  Court  in  the  case  of 
City  of  Long  Beach  v.  Usenby,  170  Pae.  198, 
which  deals  with  the  question  of  the  constitu- 
tionality of  tiie  act  of  the  Legislature  In  Que»- 
tion.  While  it  Is  true,  as  the  respondents  here- 
in contend,  that  the  matter  out  of  which  the 
claims  for  damages  which  the  petitioner  herdn 
asserted  against  the  said  municipality  had  their 
Inception  in  the  institution  by  the  dty  of  Rich- 
mond of  the  condemnation  suit  above  referred 
to,  and  that  as  between  the  attorneys  of  record 
for  the  respective  parties  in  said  action  a  stipu- 
lation waa  entered  into  which  provided  that  the 
amonnt  at  damages  which  should  he  sustained 
hy  the  petitioner  herdn  throngh  tiie  taking  <^ 
the  property  described  and  the  constmction  of  a 
highway  thereover  should  be  left  to  determina- 
tion at  the  trial  of  said  cause;  and  it  Is  also 
true  that  thereafter  the  said  munidpality,  the 
plaintiff  in  said  action,  changed  the  routes  of 
Its  prop<«ed  highway  so  as  to  exclude  tiierefrom 
the  property  which  the  petitioner  herein  held  in 
poBsessitHi,  hy  whldi  udndon  any  amount  of 
damage  which  he  might  have  suffered  throngh 
the  taking  of  said  property  was  eliminated ;  and 
while  it  is  also  the  fact  that  after  the  comple- 
tion of  said  highway  along  the  route  of  Its  new 
alignmoi^  and  after  said  oondenmatioB  suit 
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had  ceaMd  to  be  a  livlog  Udgaticm,  the  said 
petitioner  herein  waa  HtSXl  found  to  be  assertlnff 
claima  for  damages  resulting  from  tiie  constrac- 
tion  <a  ,  said  highway,  and  consisting  in  the 
main  of  donents  of  damages  which  would  not 
hare  been  the  proper  subject  of  admeasuremeat 
or  determination  in  said  condemnatioQ  proceed- 
ing, especially  in  view  of  the  changed  route  of 
said  highway;  and  It  is  also  true  that  as  be- 
tween the  petitioner  herein  and  the  said  dtj 
of  Richmond  an  agreement  for  the  arbitration 
of  said  claims  was  entered  Into,  which  agree- 
ment cmitained  certain  recitals  with  respect  to 
the  Institution  of  said  condemnation  suit,  and 
with  respect  also  to  the  said  stipulation  made 
between  the  attorneys  of  record  therein— we 
are  still  of  the  opinion  that  these  facts,  engage- 
ments, and  agreements  between  the  parties  did 
not  operate  to  change  the  fundamental  nature 
and  'tMuis  of  the  petitioner's  claim  for  damages 
against  said  munldpall^  whidb  ripened  finally 
in  the  general  judgment  which  he  seeks  to  have 
oiforced  in  this  proceeding.   In  so  far  as  the 
stipulation  which  was  entered  into  between  the 
attorneys  for  the  respective  parties  in  the  con- 
demnation suit  is  concerned,  the  onlj  purpose 
and  effect  of  said  stipulation  was  to  itostpone 
the  hearing  and  determination  of  the  question 
of  the  amount  of  damage  which  the  petitioner, 
Cary,  aa  th«  d^ndant  in  said  action,  might 
sostaln  by  the  taUng  of  the  lands  which  he 
held  in  possession  until  the  trial  of  aald  suit 
Said  BtipuiatioB  could  have  had  no  other  or 
further  effect,  for  the  reason  that  the  attorneys 
of  record  for  the  parties  to  said  action  had  no 
authority  to  bind  their  respective  cllenta  further 
tlmn  that  which  was  conferred   npon  them 
under  the  proviaitHis  of  section  283  of  the  Code 
of  Civil  Procedure.   In  so  far  as  the  agreement 
tor  an  ariiltratlon  is  conoemed,  it  cannot  hs 
held  to  have  created  any  new  or  eontnuAnal 
obligation  as  between  the  said  mnnitipality  and 
the  petitioner  herein  t)^ond  the  obligation  and 
agreement  to  submit  whatever  claims  for  dam- 
ages the  petitioner  herein  held  against  said  mu- 
nicipality to  arbitration.    Such  an  agreement 
In  no  respect  altered  the  nature  or  character 
of  the  petitioner's  claims  against  said  city, 
fnwy  remained  after  said  agreement— as  before 
It— daims  for  damages  arislDg  out  of  the  oon- 
struction  by  said  city  of  a  highway  In  prosimi^ 
to  the  business  and  property  of  the  petitioner, 
and  in  respect  to  daims  ot  this  nature  we  can 
perceive  no  difference  between  them  end  the 
daims  for  damages  which  were  asserted  in  the 
case  of  Metropolitan  Life  Ina.  Co.  v.  Deasy, 
snpra,  whldi  claims  we  held  were  In  the  nature 
of  claims  sounding  in  tort,  and  hence  the  prop- 
er subject  of  a  gweral  judgment  against  tio 
municipality.    This  being  so.  it  is  onr  concln- 
don  that  the  petitioner  in  this  case,  aa  in  that 
case,  is  entitied  to  a  writ  of  mandate  compelling 
the  performance  on  the  part  of  the  offidala  of 
the  dty  of  Rldmiond  who  are  named  aa  re- 
spondents herdn  of  those  acta  spedally  enjoined 
upQit  them  imder  the  provislonB  of  the  aforesaid 
statute  of  1901,  supra,  for  the  levy  and  collec- 
tion of  a  tax  auffident  to  pay  the  amount  of  the 
general  judgment  whldi  the  petitioner  herdn 
holds  against  said  dty.** 

We  are  entirely  satlsfled  with  tills  opinion, 
and  adopt  the  same  aa  part  of  the  opinion  of 
this  court 


'  [4]  The  transfer  to  this  court  waa  ordered 
because  we  were  of  the  opinion  that  the  writ 
of  mandate  directed  by  the  judgment  of  the 
District  Court  of  Appeal  was  too  broad  in 
its  terms.  In  view  of  the  pro/isloua  of  the 
act  under  which  the  writ  was  sought  ("An 
act  to  provide  for  the  payment  of  Ja^niCTts 
against  counties,  dties,  cities  and  counties, 
and  towns,"  approved  March  23,  1901  [Stats. 
1901,  p.  704]).  Under  these  provisions  tiie 
officers  having  authority  to  levy  taxes  may 
provide,  at  their  option,  for  the  payment 
of  the  judgment  in  successive  years  in  an- 
nual installments,  with  the  proviso  that  no 
fractional  levy  and  payment  shall  be  less 
than  one-tenth  of  the  whole  amount  of  the 
judgment  We  see  no  good  reason  to  doubt 
the  validity  of  this  part  of  the  act  Any  writ 
issued  should  leave  the  officers  free  to  ex- 
erdse  tliis  option.  The  petitioner  asked  for 
a  writ  requiting  the  Inclusion  of  the  whole 
amount  of  the  judgment  in  this  year's  tax 
levy.  The  judgmrat  of  the  District  Coort 
of  Appeal  was  that  "tbe  writ  Ime  as  pray- 
ed for." 

It  Is  ordered  that  a  peremptory  writ  of  man- 
date issue,  requiring  respondents  to  provide 
in  accord  with  the  provisions  of  this  act  for 
the  payment  of  the  judgment  referred  to^  to- 
gether wittk  Interest  tbereoD. 

ANGELLOTTI,  C.  J.,  and  WILBUR, 
SHAW,  OLNET,  LAWLOR,  LBIWON,  and 
MELTIM,  3  J.,  ooncnr. 


(in  cai.  m} 

STARR  PIANO  00.  et  al.  v.  INDUSTRIAIi 
ACCIDENT  COMMISSION  «t  aL 
(I*  A.  5751.) 

(Supreme  Ooort  of  Oalifonda.   Oct  U,  1910. 
Rehearing  Denied  Nov.  10, 1919.) 

1.  MapTKB  AlfD  BBBVANT  «S»37T!(!9— INJUKXBS 
BKFOEB  REAOHINO  WOBKSHOF. 

To  entitie  an  employ^  to  compensation  for 
injuries,  he  need  not  have  readied  the  place  ot 
employment  and  actually  begun  to  render  serv- 
ice, but  it  is  snfEdent  if  he  has  come  to  the 
employer's  premises  and  is  seeUng  entrance  by 
a  means  of  access  provided  by  tka  unploirw  or 
reasonably  used  by  the  employs, 

2.  MASrte  AND  SSBVANT  ^saSTBG^IiTJUxr 
ON  WAT  TO  EUPLonCZNT. 

If  an  employ^  is  merely  on  hia  way  to  his 
employment  and  is  injured,  tiie  injury  Is  not 
one  snstained  in  the  course  of  tlie  mt^t^nnent 
within  Workmen's  Compensation  Act 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Blrst  and  Second  Swlea,  Gonrae 
of  Employment] 

S.  Mastbb  and  sxbvant  «=3»375(2)— Injuries 

TO  lUPLOTj  OF  TKNANT  IN  BLSVATOB  SHAJT. 

A  lessee's  employi.  Injured  by  foiling  into 
an  devator  thttt  In  an  attempt  to  use  Qie  al^ 
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Tator  In  golSng  to  his  work  Md  entfiled  to  com* 
pensadon  u  injlaHd  In  the  conne  of  hli  em- 
ployment, thooffh  tbe  elevator  waa  controned 
bj  tbe  owner      the  baildlog. 

4.  Master  and  sebtant  ^=»405(4)— Ikjitbkd 
ntPLoTft  Aonno  within  authobitt. 
In  proceedings  for  compensation  for  injnties 
to  an  employ^  who  fell  into  the  elevator  abaft 
of  a  building  occupied  by  his  employer,  evidence 
Md  to  ioMdty  the  finding  that  claimant  was 
legttimatelT  ceding  to  reach  hii  place  of  work 
by  a  naaonaUe  means  of  aocen. 

Shaw  and  Mdvln^  diasentlnc. 
In  Bank. 

Proceedings  for  compensation  under  the 
WoAmen'8  Oampenutkn  Act  bjr  J.  W.  Steln- 
kamp,  imposed  by  Qie  Starr  Piano  Company, 
employer,  and  the  Oram  Accident  &  Guaran- 
tee COTporatlon,  Insurer.  Compensation  was 
awards  by  flie  Indnstrial  Accident  Oommla- 
slon,  'and  tba  onployer  and  Insnrer  tLppij 
for  certiorari  to  annul  tSie  award.  Award 
affirmed. 

Redman  &  Alexander,  ct  San  Francisco, 
and  Griffith  R.  Williams,  of  Oakland,  for 
petitioners. 

Chri8t<9her  M.  Bradley  and  Hngo  D.  New- 
tiouae,  both  of  San  Frandsco,  for  respond' 
•nta. 

OLNBT,  J.  raie  petittonem  se^  the  an- 
nulmrat  of  an  award  tj  the  Indnstrial  Aed- 
dent  Commission  in  fan»  of  respondent 
Stdnkamp.  Stelnkamp  was  in  the  employ  of 
the  petitioner.  Starr  Piano  Gompany,  which 
rented  wace  <m  the  fourth  floor  of  the  Manu- 
facturers' Bxldbitlon  Bnilding  in  San  Fran- 
disco.  He  was  hurt  iry  falling  into  the  ele- 
vator shaft  of  the  building  in  an  attempt  to 
use  the  Iterator  on  his  way  to  the  fourth 
floor,  there  to  perform  services  for.  his  em- 
ployer. Th»  dentor  vas  one  solely  under 
ttie  ccmtrol  of  the  owner  of  the  building,  and 
maintained  and  operated  for  the  common  use 
of  all  the  tenants  and  so  used.  The  only 
Viestion  Is  as  to  whether  or  not  the  accident 
by  whid)  Stelnkamp  was  Injured  was  one 
'^arising  out  ot  and  in  ,tlie  course  of  his  em- 
plt^ment,**  aa  prescribed  by  tb»  Workmen's 
Oompensatloa  Act  <St.  p.  881).  Two 
reasons  are  advanced  by  the  petitioners  why 
the  accident  was  not  of  this  diaraeter. 

[1]  TbB  first  reasim  is  ttiat  at  flie  dme  of 
the  aeddent  Stelnkamp  bad  not  yet  readied 
his  {dace  of  em^<^ment,  but  was  merely  on 
his  way  there,  and  accordingly  had  not  yet 
rateied  uptm  bis  empi<vmaat.  On  ttie  one 
hand,  it  is  not  doubted  that  it  is  not  necaasa 
ry,  in  wder  to  wtltle  the  employA  to  conipoi- 
satlon,  that  at  the  time  of  accident  he  have 
reached  the  lAace  of  mvtoyment  and  have 
actually  begun  thwe  to  render  serrloeu  It  is 
soifident  If  he  has  come  to  the  em^i^er'a 
premises  and  is  seeklns  entrance  thereto  bj  a 


means  of  access  provided  by  the  employer  or 
reasonably  used  the  employe.  A  typical, 
If  not  tile  leading,  case  of  this  ch9.racter  Is 
Moore  v.  Manchester  I/lnens,  Ltd.,  3  B.  W.  0. 
C.  527,  wheite  compensation  was  allowed  for 
the  death  of  a  fireman  employed  on  &  e'team- 
er,  who  was  drowned  while  returning  to  his 
ship  from  a  personal  errand  of  his  own, 
falling  from  a  ladder  provided  for  the  pur- 
pose of  access  from  the  quay  to  the  ship. 

[2]  On  the  other  hand  it  is  not  doubted 
tliat,  if  the  employ^  Is  merely  on  his  way  to 
his  employment  and  Is  injured,  the  injury  is 
not  one  sustained  in  the  course  of  his  employ- 
ment. A  typical  case  of  this  sort  la  Ocean 
Aeddent  Co.  v.  Industrial  Aeddent  Comn., 
173  CaL  318,  154  Pac.  1041,  L.  R.  A.  1917B, 
336,  where  It  was  held  that  compensatloii 
could  not  be  awarded  for  the  death  of  a  sea- 
man drowned  while  seeking  to  make  his  way 
over  a  wharf  and  across  other  vessels  to  his 
own  ship.  In  the  latter  case  the  authorities 
dealing  with  these  two  classes  ot  cases  and 
making  the  distinction  between  them  are  re- 
viewed at  length. 

Tbe  question  here  la  under  which  of  these 
rules  does  an  aeddent  cnne  which  Is  suffered 
by  an  employ^  on  the  way  to  his  employment 
and  when  he  has  reached  the  building  In  a 
part  of  which  his  employer's  premises,  so 
to  speak,  are  located,  and  when  he  Is  using 
a  means  of  access,  sndi  as  stairs  or  an  eleva- 
tor, supplied  by  the  owner  of  the  building,  as 
distinct  from  the  employer,  for  the  common 
use  of  all  the  tenants  of  tbe  building,  of 
whom  the  employer  Is  but  one.  This  question 
may  be  solved,  we  believe,  by  means  of  an  ap- 
proach  to  the  facts  of  the  case  from  the 
facts  of  those  in  whidi,  as  we  have  said,  it 
is  undoubted  that  an  award  of  compensation 
is  premier. 

[I]  Under  the  rule  first  stated.  If  the  em- 
ployer were  the  owner  of  the  building  and 
the  employ^  were  Injured  on  the  elevator  of 
stairs  in  readilng  his  place  of  work  on  a  cer> 
tain  floor.  It  cannot  be  donbted  tliat  compen- 
sation is  payable  under  the  statute.  The  em- 
jflaji  HsM  readied  the  «mpIoyet*s  praolseB 
and  Is  using  a  means  of  access  qteetally  pro- 
vided for  that  vuy  purpose.  It  would  seem 
to  fdlow  that  it  the  onidoyer  did  not  own 
the  building,  bat  rented  It  all,  compensation 
would  still  be  payable,  even  though  the  em- 
ployer did  not  operate  or  oontrd  the  elevator, 
or  have  the  control  or  care  of  the  stairs,  but 
such  operation,  control,  and  care  remained 
with  the  own^  of  the  building.  The  opera- 
tion, eontotd  and  care  of  the  elevator  and 
atalrs  in  such  a  case  would  seon  to  be  a  mat* 
ter  wludly  between  the  employer  and  the 
owner  of  the  building.  It  would  not  enter  as 
between  employer  and  employA  and  would 
be  entirely  extraneous  to  the  employment. 
Aa  to  the  empl<^«  it  would  be  a  matter  at 
indifference  whether  the  elevator  or  stairs 
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necessary  for  access  to  Oie  spot  where  be  ts 
to  work  are  by  tbe  employer's  lease  operated 
and  controlled  by  tbe  latter  or  by  the  owner 
of  tbe  building,  provided  only  that  tbey  are 
In  fact  furnished  so  that  access  by  the  em- 
Viay6  may  be  had.  There  would  seem  to  be 
no  reason  for  allowing  compensation  where 
the  employer  controls  the  elevator  for  in- 
stance, and  refusing  It  where  he  does  not, 
when  the  fact  as  to  who  controls  it  Is  extran- 
eous to  tbe  employment  and  the  theory  upon 
which  compensatton  is  now  allowed  under 
the  Workmen's  Comp^isation  Act  Is  not,  as 
before,  that  the  employer,  either  directly  or 
through  some  agency  -  or  instrumentality 
under  bis  control,  has  been  guilty  of  some 
breach  of  duty  toward  the  employ^.  So  far 
as  the  employe  la  concerned,  the  elevator  or 
stairs  are  a  special  means  of  access  fur- 
nished him  to  get  to  his  place  of  work,  and, 
in  effect,  furnished  him  by  bis  employer.  By 
the  lease  the  tenant  has  the  right  as  an  ap- 
purtenance of  the  premises  leased  to  tbe  use 
of  the  elevator  or  stairs  for  the  purposes  of 
access,  and,  so  far  as  tbe  tenant's  employ^^ 
are  concerned,  the  elevator  and  the  stairs 
are.  In  effect,  a  part  of  the  employer's  prem- 
ises. See  Judson  Iron  Works  v.  Industrial 
Accident  Gomn.,  184  Pac.  1. 

Nor  is  tbe  situation  In  tlils  respect  c^ianged 
by  the  fast  that  the  employer  is  bnt  one  of 
several  tenants,  all  at  whom  have  the  right 
to  tbe.  use  of  ttie  elevator  and  stairs.  The 
right  to  their  use  still  remains  an  appurte- 
nance of  the  employer's  premises,  the  only 
difference  being  that  the  right  la  now  one  en- 
joyed in  common  with  others  instead  of  ex- 
cludvely.  The  essential  thing,  that  the  ele- 
vator and  stairs  are  in  effect  a  part  of  the 
empl(qrer's  premises  covered  by  bla  lease, 
still  remains. 

A  decision  directly  in  point  Is  In  re  Snn- 
dlne,  218  Mass.  1.  105  N.  E.  488,  L.  B.  A. 
1916A,  818,  where  an  employe,  going  from  her 
place  of  work  for  lunch,  was  injured  upon 
the  stairs  of  the  building  In  whidi  tbe  em- 
ployers leased  a  floor.  Upon  the  point  under 
discussion  the  court  said: 

"Nor  do  we  regard  it  as  decisive  against  the 

petitioner  that  she  was  Injnred  while  upon 
stairs  of  wliich  neither  Olsen  nor  F.  Ii.  Dunne 
&  Co.  had  control,  though  they  and  their  em- 
lAoj^  had  the  right  to  use  them.  These  stairs 
were  the  only  means  available  for  going  to  and 
from  the  premises  where  she  was  employed,  the 
means  which  she  practically  was  invited  by 
Olsen  and  F.  L.  Dunne  &  Co.  to  use.  In  this 
weepect,  the  case  resembles  Hoore  v.  Hanebester 
Liners,  nU  supra;  and  that  case,  decided  under 
the  Boglish  act  before  tbe  passage  of  our  stat- 
Dte,  must  be  regarded  as  of  great  weight.  Mc- 
Nicbol's  Case,  216  Mass.  497.  499  [102  N.  B. 
697,  L.  B.  A.  191dA,  306].  It  is  true  that 
before  the  passage  of  St.  1911,  c.  761,  the  peti- 
tioner could  Dot  have  held  her  employer  for  this 
Injury.  Hawkes  v.  Broadwalk  Shos  Co.,  207 
Uass.  117  [92  N.  B.  1017].  But  that  now  Is  not 
a  etrenoistanee  of  much  importance;  for  one  of 


the  purposes  of  oar  recent  legl8lati<m  was  to 
iucrease  the  right  of  employte  to  be  compensat- 
ed for  injuries  growing  out  of  their  emplorment. 

"It  was  a  necessary  inddent  of  the  employe's 
employmmt  to  use  these  stairs.  .  We  are  of 
opinion  that  according  to  the  plain  and  natural 
meaning  of  the  words  an  injury  tliat  occnned 
to  her  while  she  was  so  using  tfaem  arose  'out  of 
and  In  the  course  of  htt  employment." 

The  present  case  also  oxnes  within  tb« 
language  at  least  of  Nelson,  etc.,  Co.  v.  In- 
dustrial Commission,  286  111.  632,  122  N.  E. 
118,  to  tbe  effect  "that  It  makes  no  difference 
that  tbe  Injury  occurred  off  the  premises  of 
the  employer  If  the  emidoye  were  using  prem- 
ises which  he  bad  a  right  to  use,  and  whi<dL 
provided  tbe  only  available  way  to  reach  the 
point  to  which  he  was  going  for  lunch." 

Tbe  language  in  De  Constontin  v.  PuWic 
Service  Commisslcm,  75  W.  Va.  32,  83  S.  S. 
88,  is  too  broad  If  it  was  intended  thereby  to 
include  Injuries  sustained  on  a  public  road 
or  way,  but  the  fundamental  Idea  is  sound 
when  applied  to  a  private  means  of  access 
appurtenant,  so  to  qieak,  to  the  employer's 
premises.  The  ^language  is: 

"Since  injury  after  termination  of  actoal 
work,  while  on  the  premises  of  the  employer 
and  in  pursuit  of  the  usual  way  of  leaving  the 
same.  Is  held  to  be  within  tbe  course  of  employ- 
ment and  to  have  arisen  out  of  the  same,  it 
seems  clear  that  an  injury  to  a  workman  while 
coming  to  bis  place  of  work  on  tbe  premises  of 
the  employer  and  by  tbe  tmlf  wsy  <^  access,  or 
tbe  one  contemplated  by  tbe  contract  ai  employ- 
ment, must  also  be  regarded  as  having  been 
Incurred  in  tiie  course  of  the  employment  and 
to  have  arisen  out  of  the  same.  If,  in  ruA 
case,  injury  does  not  occur  on  tbe  premises,  but 
in  close  proximity  to  the  place  of  work  and  on 
a  road  or  other  way  intended  and  contemplated 
by.  tbe  contract  as  being  tbe  exclusive  means  <^ 
access  to  the  place  of  work,  tbe  same  prindple 
would  apply  and  govern.  If  the  place  at  whidi 
the  injury  occurred  is  brought  within  the  con- 
tract of  employment,  by  the  requirement  of  its 
use  by  the  employ^,  so  that  he  has  no  discretion 
or  choice  as  to  his  mode  or  manner  of  coming 
to  work,  such  place  and  its  use  seem  logically 
to  become  elements  or  factors  In  the  employ- 
ment, and  the  injury  thus  arises  out  of  the 
anploymoit  snd  is  Incurred  In  the  coarse  there- 
ot" 

See.  also,  Nolo  ▼.  Wadswortb,  8  B.  W.  a 

a  129. 

[4]  The  second  contention  of  Die  petltlonera 
is  that  the  injury  to  Stelnkamp  did  not  arlae 
Out  of  his  employment  because  he  was  in- 
jured when  by  means  of  a  key  surreptitloiia- 
ly  obtained  he  had  entered  the  building  on  a 
Sunday  when  it  was  closed,  and  was  proeeedr 
ing  without  authority  to  run  the  elerator 
himself  in  the  absence  of  an  operator.  I& 
onr  former  oplnltm  the  award  was  bdd  In- 
valid on  this  groond.  A  rehearing  was  grant- 
ed, not  because  of  any  doubt  as  to  the  inval- 
idity of  the  award  upon  sncb  a  state  facta* 
but  because  of  doubt  as  to  whether  the  com- 
mission was  not  jostifled  in  finding  a  diffei^ 
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oit  state  of  fact!.  ■  A  re-uamlnatloD  of  Qw 
eridence  has  satisfled  us  tbat  the  oommli- 
rion  was  Jnstlfled  In  so  finding. 

The  htme  office  of  the  Starr  Piano  Com- 
panjr  Is  In  Los  Angeles.  Steliftamp  was  on- 
ployed  by  It  as  tzaveling  salesman  and  Its  San 
Frandsco  reprcsentatiTe  and  to  take  charge 
lit  Its  exblblt  In  the  bnlldlng  where  the  ac- 
ddent  occorred.  He  had  both  the  freedom 
and  the  lesponalhUlty  incident  to  his  poal- 
tlon  as  local  representatlTe.  He  was  not  held 
to  regular  hours  at  a  partlcnlar  place,  tMiti 
was  sntvosed  to  give  as  mndb  time  as  was 
required  to  discharge  his  duties  effidentljt 
and  It  was  expected  at  him  that  be  would 
at  times  woifc  evenings  and  on  Sundays. 
This,  In  effect,  was  testified  to  by  the  secre- 
tary and  treasurer  of  the  piano  company.  It 
farther  appears  that  at  the  time  when  the 
piano  company,  through  Its  secretary,  was 
arranging  to  rent  Its  space  In  the  hnlldlng, 
Stelnkamp  brought  up  the  matter  of  bis  being 
permitted  to  use  the  building  evenings  or 
Sundays,  and  the  agent  of  the  building  told 
the  secretary  and  Stelnkamp  that  while  the 
building  was  not  ordinarily  used  evenings 
or  Sundays,  It  could  be  arranged  that  Steln- 
kamp might  do  so  If  necessary.  Stelnkamp 
did  work  frequently  in  the  building  evenings 
and  Sundays,  and  the  evidence  shows  that 
this  was  known  both  to  his  employer  and  the 
agents  of  the  building.  On  the  Sunday  when 
he  was  hurt,  he  was  In  the  building  to  at- 
tend to  some  business  for  the  piano  company. 
Being  there  for  that  purpose,  it  follows  from 
the  facts  Just  previously  stated  that  he  was 
legitimately  there  In  the  course  of  his  em- 
ployment, although  there  out  of  business 
hours  and  when  the  building  was  closed. 

This  would  hardly  be  questioned  were  It 
not  for  the  manner  by  which  he  ^ected  an 
entrance.  He  obtained  entrance  by  means  of 
a  key  which  he  had  had  made  from  one  loaned 
blm  tanporarlly  1^  a  representatlTe  of  the 
building  after  he  had  been  refused  a  key  by 
another  rQ)Tesentaave  and  1^  the  Janitor. 

But  in  the  first  place,  assuming  that  he 
bad  the  key  sarrepUtiouiay,  the  only  bearing 
wbldi  that  &ct  would  seem  to  have  would  be 
to  Indicate  tiiat  be  was  not  in  the  building 
l^timat^.  If  be  were  rightly  then,  how 
he  got  there  would  seem  to  be  Immaterial, 
since  he  was  not  hurt  gettliv  there,  but  aft- 
erwards. That  be  was  there  legitimately 
hardly  admits  of  serious  questUm  upon  the 
other  facts  already  stated. 

In  the  second  place,  there  was  evidence 
sufQdent  to  Justify  the  condnslra  by  the  com- 
mission that,  no  matter  how  Stelnkamp  first 
obtained  bis  key,  bis  continued  possssdon 
and  use  of  it  was  not  surreptitlon&  Numerous 
other  tenants  had  keys  and  used  them.  It? 
was  no  exceptional  thing  for  a  tenant  to  have 
a  key.  Stelnkamp  himself  was  frequently 
In  the  ^nlldtng  out  of  hours  to  the  knowledge 
of  the  agents,  and  when,  if  be  were  supposed 


not  to  bare  a  ke?,  the  question  must  bav*  oe> 
cnrred  to  them  as  to  how  he  had  got  In.  It 
also  aKMars  that  after  be  bad  been  refused 
a  key  by  the  janitor,  the  latter  observed  him 
In  tb»  building  out  of  hours,  and  reported 
Out  fact  to  one  of  the  reqiKHisitdft  agents  for 
tbe  building^  bat  nothing  was  said  or  dtme 
aboQt  It  Tbe  whole  course  of  conduct  war- 
tsnts  ttie  condnstcm  that  Stelnkamp,  havii^ 
In  some  manner  obtained  a  key,  the  agmts 
of  the  building  acquiesced  In  bis  retaining 
anfl  wing  It. 

The  remaining  questions  in  tbe  case  per- 
tain to  8ttfnkamp*s  attonpt-  to  use  tbe  ele* 
vator  In  tbe  absence  of  tbe  operatOT.  He  wss 
but  In  an  attempt  so  to  use  it,  and,  unless 
he  bad  authority  to  do  so,  he  was  not  using 
a  means  of  access  to  bis  emidoyer's  iH'enilses 
then  open  to  blm,  and  was  not  hurt  In  tibe 
coufse  of  his  employmenix  Furthermore^ 
authority  so  to  use  an  elevator  cannot  rea- 
sonably be  presumed,  but  must  afilrmatlvely 
appear. 

There  were  two  elevators  in  the  building, 
both  operated  by  electric  power,  one  a  freight 
elevatw,  the  other  a  passenger  elevator.  No 
operator  was  supplied  for  the  freight  eleva- 
tor, and  any  tenant  desiring  to  use  it  either 
applied  to  tbe  Janitor  or  was  at  liberty  to 
operate  it  himself.  On  the  other  hand,  an 
operator  was  supplied  for  the  passenger  ele- 
vator, and  during  business  hours  at  least 
this  levator  was  operated  by  no  one  else. 
When  the  operator  left,  the  power  was  left 
on.  Why  this  was  done  does  not  appear. 
The  agents  for  the  building  deny  that  any 
(me  was  authorized  to  use  the  passenger  ele- 
vator in  the  absence  of  the  operator.  Wheth- 
er Its  method  of  operation  was  different  from 
or  more  difficult  than  that  of  the  freight  ele- 
vator, which  the  tenants  were  permitted  to 
run,  does  not  appear,  but  it  la  a  matter  of 
coomion  observation  that  there  are  electric  > 
elevators  which  do  not  require  any  conslder- 
stds  skill  or  experience  for  th^  <^ration. 
As  against  the  general  statement  of  tbe 
uents  of  tbe  building  that  no  one  was  ao- 
tboilzed  to  use  tiie  passenger  cOerator  In  the 
absence  of  tiie  tvorator,  Uiere  la  the  testimo- 
ny of  Stelnkamp  that  tbe  manager  and  secre- 
tary of  the  building  himself  showed  Steln- 
kamp how  to  cverate  It;  tlmt  other  tenants 
operated  it  themselves ;  that  he  bad  operated 
it  himself  on  several  previoos  occasions,  and 
that  no  ohjectloa  to  such  use  bad  ever  been 
made  to  his  knowledge  by  the  agents  of  tbe 
building.  This  testimony  Is  corroborated  by 
that  of  one  Nelson,  a  mechanic  empl<ved  by 
the  piano  comjiauy  to  InsteU  some  ptono- 
graphlc  boiAhs.  He  testifies  that  on  going  to 
the  building  be  waa  given  a  la^  by  the  mana- 
ger and  secretary  and  told  to  use  the  ^vator; 
that  be  did  use  It  a  number  of  times;  that 
on  one  occasion  he  foond  the  elevator  door 
open  and  the  elevator  not  there,  it  having 
been  taken  to  a  floor  above  1^  a  tenant,  and 
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fliat  be  InresUsated  and  found  Oie  door  was 
apt  to  rebound  on  being  closed,  and  report- 
ed the  matter  to  the  agents  of  the  building. 
The  manager  and  secretary  of  the  bnlldlng 
contradfct  Stelnfeamp's  testimony  that  he 
showed  him  how  to  operate  the  elevator,  trat. 
admits  that  he  showed  him  how  to  open  the 
door  into  the  elevator  compartment.  Why 
he  did  this,  if  not  in  order  that  Stelnbamp 
might  oi>erate  the  elerator,  does  not  appear. 
It  Is  clear  that  npcHi  the  foregoing  testi- 
mony of  Stelnkamp  and  Nelson,  taken  In  con- 
junction with  the  other  evidence  stated,  the 
commission  was  JnstlQed  la  condndlng  that, 
nnasual  as  it  might  be,  Stelnkamp  and  other' 
toiants  were  In  fact  permitted  to  operate  the 
passenger  elevator,  themselves.  In  fact,  the 
petitioners  hardly  contend  to  the  contrary. 
The  point  on  which  they  rely  in  this  connec- 
tion is  that  while  Stelnkamp  may  have  been 
permitted  by  the  owners  of  the  building  to 
ran  the  elevator,  this  fact  and  the  fact  that 
be  was  doing  so  were  wholly  tmknown  to 
Stelnkamp's  employer,  and  was  not  acquies- 
ced in  by  it  This  Is  tme  so  far  as  appears.  It 
is  likewise  true  that  acquiescence  by  the  own- 
er of  the  building  in  some  unreasonable  and 
dangerous  use  of  some  appurtenance  of  the 
building  by  an  employe  of  a  tenant,  unknown 
to  the  tenant,  would  not  be  the  equivalent  of 
acquiescence  by  the  tenant  in  such  use  by  his 
employe.  Bat  in  sudi  a  case  as  this,  where 
Stelnkamp  was  largely  a  free  and  respon- 
sible agent,  it  must  be  taken  that  his  em- 
plf^er  acquiesced  In  his  use  of  the  build- 
ing In  any  reasonable  way  permitted  by 
the  owner  of  the  building.  The  award  of 
the  commission  cannot  therefore  be  annulled, 
unless  It  appear  that  Stelnkamp's  using  and 
operating  the  elevator  himself  was  unreason- 
able and  dangerous.  There  Is  no  evidence 
upon  this  point;  and,  while  It  might  be  said 
In  the  case  of  some  kinds  of  elevators  that 
tlieir  use  without  a  skilled  and  trained  oper- 
ator was  unreasonable  and  dangerous  as  a 
matter  of  common  knowledge,  It  does  not  ap- 
pear that  the  elevator  here  involved  was  of 
tliat  i^aracter.  Certainly  there  are  some  elec- 
tric elevators  which  can  be  operated  with 
safety  a  person  without  particular  ex- 
perience or  skill,  and  the  acquiescence  b^ 
the  owners  of  the  building  in  the  use  of  this 
particular  elevator  by  such  persons,  if  the 
testimony  of  Stelnkamp  and  Nelson  be  be- 
lieved, Is  some  indication  that  It  was  of  that 
diaracter. 

It  follows  that  the  oommissltm  was  Justl- 
fled  in  finding  that  Stelnkamp  was  not  Injured 
In  endeaTortng  to  readi  his  employer's  prem- 
ises by  an  unreasonable  and  dangerous  means 
of  access  wblcb  be  was  not  authorised  to  use, 
but,  on  the  contrary,  that  he  was  injured 
wtiUe  legitimately  ■«^lp<**g  to  readi  Ills  iflace 
of  work  by  a  means  of  access  aroortenant 
thereto  and  whldi  he  ms  Justified  in  using. 


This  USng  tbe  case,  It  follows  that  ttie  find- 
ing tiiat  his  Injury  arose  out  of  and  in  the 
course  at  his  employmoit  must  be  sustained. 
Award  affirmed. 

We  concur:  LBNNON,  J.;  WILBUR,  J.; 

IxAWLOR,  J. 

SHAW,  J.  I  dissent  for  reasons  similar 
to  those  stated  in  my  dissenting  opinion  in 
Judsoo  Mfg.  Co.  V.  Industrial  Accident  Comn., 
S.  F.  9039.1  In  my  opinion  the  court  In  these 
de{^ons  Is  creating  a  liability  itself  and  is 
imposing  on  the  community  and  on  ^ployers 
a  burden  not  ccmtemplated  or  warranted  cith- 
er by  Uie  Oonstitatlon  or  by  the  statute. 

I  concur:  MELVIN,  J. 


(181  Cal.  460) 

LONDON  GnARANTEB  ft  AOOIDBNT  CO.. 
Limited,      INDUSTBIAL  AOCIDIBNT 
COMMISSION  et  al.    (8.  F.  9139k) 

CSupreme  Court  of  California.   Oct  24,  1919. 
Beluaring  Denied  Nov.  21*  1919.) 

1.  DxTOBCS  <s>109~ljraxBLocirroEr  judo- 
lorar  AS  "oomBAoi"  ob  "AQuanmiT.*' 
An  interlocutory  judgment  of  divorce,  under 
CSt.  Code,  f  131,  80  far  as  It  determines  the 
lights  of  the  parties,  fs  a  contract  or  agreemeht 
between  them,  within  section  175,  freeing  the 
husband  from  liability  for  support  when  the 
wife  lives  separate  from  him  by  agreement,  and, 
though  temporary  and  provisional,  settles  their 
rights  for  the  time  being  until  some  action,  pro- 
ceeding, or  motion  Is  b^[un  to  change  iSuiz 
Btatas,  and  some  order  Is  m^e  thereon  liaving 
such  effect  or  untU  ttisy  become  reconciled  and 
resume  marital  rdatlons,  restoring  their  mu- 
tual obligations. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Fint  and  Secmd  Seriss,  Agree- 
it;  OontractJ 


2.  MasiBS  AWD  snvAiTT  9a>888— No  pb- 

BtTMPTIOH  VNDIB  "cOlCPBNSATIOW  ACT  Of  UK- 

FCHDBHOT  OT  DIVORCED  WIFB. 
Husband  and  wife,  after  interlocutory  judg- 
ment of  divorce  tor  the  wife,  rendered  under 
Cir.  Code,  S  131,  and  making  no  provision  for 
her  support  Ji^d  living  separate  by  agreement 
not  providing  for  the  wife's  support  so  that 
under  section  175,  the  husband  was  net  person- 
ally liable  for  her  support  and  she  was  not  en- 
titled to  the  presamptlon  of  total  dependency 
created  by  Workmoi's  OompensatlMi  Act,  1 14, 
subd.  aO). 

In  Bank. 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  Bva  Oberg  and  Mary  Oberg,  to 
secure  compensatlim  for  death  of  tbeir  hus- 
band and  snit  John  M.  Oberg,  the  employ^. 
CompoisatUm  was  awarded,  and  the  London 
Onarantee  ft  Aceidoit  Company,  limited, 
the  Insnrer.  applies  for  certiorari  to,  reriaw 
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fbm  OTder  of  the  Bidtistrlal  Accident  Gonnil*- 
iloiL   Award  annulled,  and  cause  roQanded. 

Walter  H.  linfortb,  of  San  Francisco,  for 
petitioner. 

A.  Qraniner,  of  San  Francisco,  for  re- 
QKmdents. 

SHAW,  J.  This  Is  an  api^catlon  to  review 
a  dedsliHi  of  tbe  Induatrtal  Acddent  Conunls- 
slon  awarding  compotsatlon  to  Etra  Oberg 
and  Mary  Oberg  on  acoonnt  of  the  deatb  of 
John  M.  Oberft  who  at  the  time  of  his  death 
was  thB  husband  of  Bva  Oberg.  Mary  Oberg 
was  tlw  mother  of  said  John  M.  Oberg.  It  is 
admitted  that  the  Injuries  which  caused  the 
death  of  John  M.  Oberg  wen  caosed  by  acci- 
dent arising  ont  of  and  in  Ihe  oourse  of  his 
employment  Tbie  only  questions  tor  c<matd- 
erattcm  relate  to  the  amount  of  compensattcui 
to  be  awarded  and  the  rights  of  the  benefici- 
aries to  receive  the  same. 

The  Injury  occurred  on  November  30^  1918. 
Oberg  and  bis  wife  at  that  time  had  not  been 
living  together  for  nearly  two  years.  In  De- 
cember, 1917,  Eva  Oberg  began  an  actlcm  for 
divorce  against  John  M.  Oberg,  aUe^g  In 
the  complaint  as  cause  for  dlvMce  the  wlllfol 
failure  of  said  Obetg  to  provide  het  vrlth  the 
common  necessaries  of  Ufe  for  more  tban  a 
year  prior  to  the  beginning  of  the  action. 
The  complaint  did  not  ask  alimony  or  other 


tlon  could  not  be  avarded  and  BubaequenUy 
reassigned  in  the  manner  stated,  but  that  tbe 
only  allowance  that  could  be  made  under  tiie 
provisions  of  the  aectton  was  ^00  for  burial 
expenses  and  an  additional  sum  to  the  meflH 
w,  as  a  death  benefit,  not  exceeding  three 
ttineB  tbe  annual  amount  devoted  to  the  suih 
port  oC  said  mother  by  said  deceased  in  bla 
lifetime^  and  not  exceeding  the  eqolvalait  of 
three  times  his  average  annual  earnings,  as 
provided  In  section  9,  subdivision  "c"  (2)  of 
the  Workmen's  Omnpensatlon  Act  (Stats. 
1917.  p.  8M).  ^nils  omtentloii  would  be  cor- 
rect, if  the  wife  t>e  not  legally  entitled  to  com- 
prasatlon  under  the  act 

The  act  provides  that  if  tbe  wifS  was  living 
with  the  husband  at  the  time  of  his  death,  or 
If  he  "was  legally  liable  at  tbe  time  of  bis 
death"  for  her  support,  she  is  "conclusively 
presumed  to  be  wholly  dependent  for  support" 
upon  her  husband,  bo  as  to  be  entitled  to  com- 
pensation under  the  act  as  such  dependent 
Section  14,  subd.  a(l).  Tbe  commission  was 
of  the  opiniw  that,  under  the  drcnmstancea 
above  narrated)  and  notwithstanding  the  en- 
try of  the  Interlocutory  decree  of  divorce  be- 
tween Bva  Oberg  and  said  husband,  he 
was  legally  Uable  for  her  support  at  the  time 
of  his  death.  The  correctness  of  this  conclu- 
sion Is  the  question  to  be  considered  In  tba 
case. 

The  question  dq>ends  mainly  upon  the 
provision  for  her  support  or  for  an  award  of  i  meaning  and  effect  of  sections  131  and  182 
property.  Oberg  was  a  nonresident  of  the  ti,e  cavil  Code.  The  provlsionB  of  these 
state,  and  summons  was  served  by  publication  I  g^tlong^  appUcable  to  this  case,  are  that  In 


only,  in  that  action,  on  April  16, 1918,  she  ob- 
tained an  Interlocutory  judgment  of  divorce, 
dedarlng  that  she  was  entitled  to  a  divorce 
from  said  John  M.  Oberg  on  the  ground  stat- 
ed in  fhie  complaint  It  made  no  provision 
whatever  for  any  alimmy  or  maintenance 
and  no  reservation  of  any  right  or  power 
thereafter  to  award  alimony  or  mainte- 
nance or  to  entertain  any  application  there- 
for. TbiB  judgment  became  final.  In  the  sense 


an  action  for  divorce,  if  the  court  determines 
that  a  divorce  should  be  granted,  "an  inter- 
locutory judgment  must  be  entered,  declaring 
that  the  party  In  whose  favor  the  court  de- 
cides Is-entltled  to  a  divorce"  (section  ISl); 
and  that  after  the  lapse  of  one  year  from  the 
entry  of  such  Interlocutory  judgment  the 
court  "may  tatet  the  final  judgment  grant- 
ing the  divorce,  and  sndi  final  judgment  shall 


that  no  appeal  could  be  taken  therefrom,  on  restore  them  to  Uie  status  of  sli^e  persons,** 


June  16,  1918.  Mary  Oberg,  the  mother  of 
John  M.  Oberg,  had  bem  receiving  flnandal 
aid  from  John  M.  Oberg  prior  to  bis  death. 
His  contributions  to  her  for  the  year  preced- 
ing his  death  did  not  exceed  $125.  The  com- 
mission found  that  Eva  CHwrg  was  the  wife 
of  John  M.  Oberg  at  the  time  of  his  death, 
and  that  he  was  legally  liable  for  her  sup- 
port ;  that  Mary  Oberg  was  partially  depend- 
ent on  him  for  support  at  the  time  of  his 
death,  and  thereupon  It  awarded  full  death 
benefits,  and,  as  It  Is  authorized  to  do  by  sub- 
•dlvlsion  "e"  of  section  14  of  the  Worlunen's 
Compensation  Act  (Stats.  1917,  p.  845),  reas- 
signed the  same  by  giving  one  half  of  the 
amount  to  the  mother  and  the  other  half  to 
the  wife. 

It  is  the  contention  of  the  petitioner  that 
said  John  M.  Oberg  was  not  legally  liable  for 
tbe  support  of  said  wife  at  the  time  of  his 
death,  and  consequently  that  full  compoisa- 
184P.-0e 


and  that  tbe  court  may  then  give  "such  other 
and  further  relief  as  may  be  necessary  to  com- 
plete disposition  of  the  actlcm*'  (section  132). 

The  petitioner  claims  that  where  the  com- 
plaint in  such  action  doea  not  atft  for  ali- 
mony, support,  or  maintenance,  nor  for  any 
relief  regarding  property  and  the  interlocu- 
tory judgm^t  does  not  reswve  the  questions 
of  alimony,  support,  or  disposition  of  proper- 
ty for  further  consideration,  the  right  of  the 
wife  to  demand  subsequ^t  support  from  the 
husband  is  terminated  by  the  interlocutory 
judgment,  and  that  he  is  thereby  relieved 
from  the  obligation  to  support  her  during 
the  interval  between  tbe  interlocutory  Judg- 
ment and  the  final  judgment  In  support  of 
this  claim  it  cites  HoweU  v.  Howell,  104  CaL 
46,  37  Pac  770,  43  Am.  St  Rep.  70,  O'Brien 
V.  O'Brien.  124  Cat  422,  57  Pac.  225,  McKay 
V.  McKay,  125  Cal.  68,  57  Pac.  677,  O'Brien 
V.  O'Brien,  130  GaL  400,  62  Pac.  698,  and  Hai^ 
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Ian  T.  Harlan,  154  OaL  848, 96  Paa  32.  These 
decisions  all  related  to  t&e  effect  of  final 
judgments,  which  made  no  provision  for  fo- 
tare  alimony  or  support  and  did  not  reserve 
that  subject  for  sabseqnent  disposition.  They 
are  put  -opon  the  ground  that,  Inasmuch  as 
the  court  In  those  cases  had  rendered  final 
judgment  without  reserving  the  question  of 
support  or  alimony  for  further  consideration, 
and  such  judgment  had  become  final  in  that 
court,  it  had  lost  jurisdiction  over  the  action, 
and  that  as  the  final  Judgment  dissolved  the 
marriage  absolutely,  the  woman  was  no  lon- 
ger bis  wife,  and  the  personal  liability  of  the 
husband  for  her  subsequent  support  had  ceas- 
ed to  exist,  and  that  all  her  former  rights  to 
support  from  him  had  become  merged  in  the 
Judgment  The  interlocutory  judgment  la 
provisional  or  temporary  only  by  the  terms 
of  the  statute^  and  does  not  of  itself  dissolve 
the  marriage  relation,  and  therefore  these 
reasons  do  not  apply. 

We  have  considered  the  effect  of  sections 
131  and  132  in  Deyoe  v.  Superior  Court.  140 
Cal.  476,  74  Pac.  28,  98  Am.  St.  Rep.  73. 
Periera  v.  Periera,  156  Cal.  9,  103  Pac.  488, 
23  L.  R.  A.  (N.  S.)  880,  134  Am.  St  Rep.  107, 
Estate  of  Dargie,  162  Cal.  61,  121  Pac.  320, 
Estate  of  SeUer,  164  Cal.  181.  128  Pac.  334, 
Ann.  Cas.  1914B,  1093,  Estate  of  Walker.  169 
Cal  403,  146  Pac.  868,  and  Brown  v.  Brown, 
170  Cal.  1, 147  Pac.  1168.  The  principal  prop- 
osition established  by  these  cases  Is  that  the 
marriage  relation  Is  not  dissolved  by  the  In- 
terlocutory judgm«it,  and  that  for  all  the 
purposes  Involved  in  those  cases  it  remained 
in  existence  until  the  final  judgment  of  di- 
vorce. Neither  the  Periera  Case  nor  the 
Deyoe  Case  »nitained  anything  concerning 
the  liability  of  the  husband  for  support  after  i 
the  interlocutory  judgment  In  Elstate  of 
Dargie  the  parties  had  become  reconciled  aft- 
er the  Interlocutory  judgment,  and  were  liv- 
ing together  as  husband  and  wife  at  the  death 
of  the  husband,  but  the  Interlocutory  judg- 
ment had  not  been  set  aside.  It  was  held 
that  the  marriage  relBtl<m  was  not  dissolved, 
and  that  she  was  entitled  to  the  benefit  of  the 
provisions  of  the  Code  of  Civil  Procedure  de- 
claring a  surviving  wife  entitled  to  a  family 
allowance  out  of  the  estate  of  the  husband. 
In  Estate  of  Seller  and  Estate  of  Walker  it 
was  held  that  when  the  husband  died  after 
the  interlocutory  Judgment  the  surviving  wife 
was  his  widow,  and  was  entitled  to  adminis- 
tration upon  his  estate,  under  the  provisions 
of  section  1365,  Code  of  Civil  Procedure.  In 
Brown  V,  Brown,  the  Interlocutory  divorce 
had  been  granted  to  the  wife  on  the  default 
of  her  husband  upon  a  complaint  ior  divorce 
on  the  ground  of  willful  neglect,  and  which 
alleged  that  there  was  no  community  proper- 
ty at  the  time  the  action  was  begun.  During 
Um  interval  between  the  interlocutory  judg- 
ment and  the  final  Judgment  the  husband  ac- 
quired community  property,  and  after  the 
final  judgment  the  wife  b^an  the  action  to 


flttaUUh  her  tide  as  tenant  la  common  with 
bim  In  snch  propertT'  It  was  b/dd  tbat  tiM 
final  judgment  upon  soeb  a  complaint  and  de- 
fault was  a  determination  that  there  was  dq 
community  property  in  existence  at  the  time 
the  action  was  b^nn,  but  that  it  did  not  con- 
clude tlie  wife  with  req>ect  to  the  subsequent 
acqnlsltlim  of  pTOpertj  by  tiie  buaband,  and 
tbat  she  was  entitled  to  show  such  acquisi- 
tion and  to  claim  her  share  Ibereof  after  the 
final  judgment  bad  been  roidered.  The  case 
went  upoa  the  theory  tbat  the  Judgment  had 
left  the  after-acquired  cwnmimlty  property 
nndisposed  of,  and  that  they  therefore  be- 
came tenants  In  conuion  tiiereof,  each  hold- 
ing a  half  interest  De  Oodeg'  v.  Godey,  39 
CaL  162.  The  divorce  was  not  granted  upon 
either  the  ground  of  cruelty  or  adultery.  The 
dedslim  holds  that  the  statute  declaring  what 
sball  constitute  community  property  con- 
tinues applicable  after  the  Interlocutory  judg- 
ment and  until  the -final  Judgment  unless  the 
Interlocutory  Judgment  in  some  manner  adju- 
dicates the  matter. 

[1,2]  These  decisions  do  not  reach  the 
point  presented  In  the  case  now  In  band. 
This  case  presents  the  question  whether  sec- 
tion 155  of  the  Code,  declaring  that  the  hus- 
band and  wife  contract  toward  each  other 
obligations  of  mutual  support,  continues  in 
existence  notwithstanding  the  rendition  of 
an  interlocutory  Judgment  rendered  upon  a 
complaint  by  the  wife  which  alleges  a  cause 
of  divorce  against  the  husband  for  willful 
neglect  and  does  not  ask  alimony  or  any 
other  provision  for  her  support  Certain  oth- 
er provisions  of  the  Civil  Code  are  Important 
SecUon  169  declares  that  the  husband  and 
wife  "may  agree,  In  writing,  to  an  immediate 
separation  and  may  make  provision  for  the 
support  of  either  of  them  and  of  their  chil- 
dren during  such  separation."  Section  176  pro- 
vides that  he  is  not  liable  for  her  support 
if  she  abandons  him  without  cause,  until  she 
offers  to  return,  "nor  is  he  liable  for  her  sup- 
port when  she  is  living  separate  &om  hlm^ 
by  agreement,  unless  such  support  Is  stipulat- 
ed in  the  agreement."  Here  the  husband  and 
wife  had  been  living  separate  and  apart  for 
nearly  two  years  prior  to  his  death  and  for 
about  a  year  prior  to  the  time  when  she  be- 
gan the  action  for  divorce.  The  wife  began 
the  action  asking  for  a  divorce  and  seeking  no 
relief  whatever  from  him  for  her  support. 
This  was,  in  effect  a  waiver  by  her,  for  the 
purposes  of  the  action,  of  her  right  to  sup- 
port from  him,  at  least  until  such  time  as 
she  should  apply  therein  for  some  order  to 
enforce  such  obllgatloo.  To  this  complaint 
be  made  no  answer,  and  suffered  the  inter- 
locutory Judgm^t  to  be  taken  against  bIm 
by  default  This  was  equivalent  to  a  consent 
on  his  part  that  she  should  have  the  divorce 
as  prayed  for  upon  the  allegations  of  her 
complaint  It  is  said  ttiat  "a  Judgment  is  a 
contract,  in  the  highest  sense  of  the  term." 
Wallace  t.  Eldredge,  27  CaL  499.   This  Sm 
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well  settled  In  thla  state.  Stuart  r.  Lander. 
16  CaL  372.  76  Am.  Dee.  B38;  Bean  t.  Ixiryea, 
81  GaL  153.  22  Pac.  BIS;   Dore  t.  Tbom- 
trargb,  90  CaL  66.  27  Poc.  80.  25  Am.  St 
100;  Weaver  t.  San  Francisco,  Itf  Oal.  732. 


he  dies  possessed,  nor  ajKn  the  statutes  &»• 
dazing  tbe  status  <tf  the  property  aognlred  hy 
him  during  the  marriage,  because.  nntU  tbe 
flpal  Judgmoit,  the  marriage  status  contin- 
ues.  But  the  personal  obligations  between 


81  Pac.  119.  An  Interlocutory  Judgmoit  of  j  them  remain  In  abeyuice  until 'changed  by 
divorce  Is  therefore,  so  far  as  It  determines  some  subsequent  action  or  agreement  which 
the  rights  of  the  parties,  a  contract  between  I  Is  binding  upon  the  husband.  They  are,  by 
them.  It  is  temporary  and  provisional  la  its  I  virtue  of  the  interlocutory  Judgment,  living 


nature,  it  is  true^  but  It  settles  tbe  rights  of 
the  parties  for  the  time  being,  and  until  some 
action*  pro!ceedlng.  or  motlm  la  begun  to 
diange  the  status,  and  some  (»der  Is  made 
thereon  vbix^i  has  that  effect,  or  until  they 
become  reconciled  and  resume  marital  rela- 
tions, in  which  event  th^r  mutual  obligations 
are.  for  the  time  being  at  least  restored.  CH- 
Boa.  T.  Superior  Court.  ITO  Cal.  2S0,  16S  Pac. 
706,  1  A.  L.  R.  1689.  The  following  passage 
from  Brown  v.  Brown,  supra,  although  It  re- 
fers to  a  final  judgment,  is  applicable  also 
to  an  Interlocutory  judgment  so  ta.r  as  It  de- 
dares  the  same  to  be  a  contract: 

"Where  a  defendant  ia  served  with  a  summODs 
and  complaint  stating  the  facts  upon  which  he 
ia  reqaired  to  act,  and  he  makes  default,  he  ia 
preaamed  to  admit  all  the  &ct8  which  are  well 
pleaded  in  the  complaint.  The  judgment  which 
follows  upon  this  sort  of  admission  Is,  in  con- 
templation of  law,  a  complete  adjudication  of 
all  the  rights  of  the  parties  embraced  in  the 
prayer  for  relief  and  arising  from  the  facts 
stated  in  the  complaint,  including  the  facts 
in  his  favor  as  well  as  those  against  him. 
The  defendant  here  is  presumed  to  have  acceded 
to  the  proposition  embraced  in  the  complaint, 
and  to  have  consented  that  plaintiff  should  ob- 
tain tbe  relief  therein  prayed  for.  upon  the 
conditioni  and  facts  set  forth  in  the  complaint. 
The  proceeding  is  equivalent  to  a  statement  by 
Brown  to  plaintiff  that  he  did  not  object  to 
a  divorce  for  the  cause  alleged,  based  upon  the 
theory  that  there  was  no  community  property 
existing  at  the  time  the  action  was  begun. 
When  judgment  is  rendered  upon  such  a  com- 
plaint and  default,  it  becomes,  in  effect,  a  con- 
tract between  the  parties  that  the  judgment  shall 
be  final  with  respect  to  everything  properly  em- 
braced within  the  allegations  of  the  complaint 
and  in  the  prayer  for  relief.'* 

So  In  the  present  case  the  Interlocutory 
Judgment,  although  not  final,  was  conclusive 
between  the  parties  for  the  purposes  of  that 
action  during  the  period  elapsing  before  the 
final  Judgment  should  be  entered,  unless  by 
some  proceeding  or  agreement  It  became  In 
totoB  manner  modified.  Perhaps  the  wife 
would  have  had  the  right  during  that  Inter- 
val to  apply  In  that  action  for  further  relief 
In  the  way  of  support  and  maintenance  or 
for  alimony,  but  until  she  did  so  the  rig^its 
of  each  with  respect  to  the  personal  marital 
obligations  of  the  oflrnr  remained  as  declared 
1^  the  interlocutory  Judgment,  and  it  was 
binding  on  each  of  them.  It  ia  true  it  had  no 
effect  on  tbe  operation  at  tbe  statutes  which 
declare  her  rl^ts  ta  the  property  of  whidi 


separate  by  agreement,  and  if  that  judgment 
raahes  no  provision  for  her  support  by  him, 
they  are  living  separate  by  an  agreement 
which  does  not  provide  for  her  support,  and 
under  section  175  he  Is  not,  during  that  In- 
terval, personally  llaUe  for  her  support  The 
judgment  has  the  effect  ct  a  contract  fbr  that 
purpose.  Until  that  contract  is  in  stnne  man- 
ner dianged,  either  In  the  action  or  in  some 
Independent  proceeding,  or  by  a  reconcilia- 
tion, her  right  to  support  is  suspended.  In 
tbe  present  case  no  change  was  made  In  their 
status  up  to  the  time  of  his  death.  They 
were  living  apart  under  this  contract  evidenc- 
ed by  this  judgment  He  was  not  at  that 
time  legally  liable  for  her  support,  and,  there- 
fore she  does  not  come  within  the  aforesaid 
provisions  of  the  Workmen's  Compensation 
Act.  It  follows  that  the  award  cannot  be  sus- 
tained. It  will  be  necessary  for  the  commis- 
sion to  readjust  the  matter  under  the  prin- 
ciples we  have  stated,  giving  the  wife  no  com- 
pensation whatever  and  allowing  the  mother 
such  compensation  as  the  evidence  may  show 
she  Is  entitled  to  under  the  provisions  of  the 
act 

The  award  Is  anunlled  and  the  cause  re- 
manded for  further  proceedings. 

We  concur:  ANOBLLOTTI,  C.  J.;  0I> 
NET,  J.;  WHAUR,  J.;  LBINNON,  J.;  tJLW- 
LOB,  J.;  MBLYIN,  J. 


an.  CrI.  4G2) 
In  re  HATHEWSOirS  B8TATB. 
WABD  V.  HATHBWSON. 
(L.  A.  6162.) 
(Supreme  Court  of  California.   Oct  23.  1019,) 

1.  Husband  and  wits  «=o161(7)  — Aixo w- 

anoe  to  hu8ban0  as  wxfs's  ad1uni8tba- 

TOB  'or  rUNEBAL  EXPENSES. 

Where  husband  owned  property  worth  $7,- 
050,  and  was  joint  tenant  with  his  deceased 
wife,  whose  administrator  he  was,  of  property 
worth  $8,000,  incumbered  to  $6,000,  which  prop- 
erty he  held  by  right  of  survivorship,  the  in*' 
come  being  sufficient  to  pay  interest  and  taxes, 
and  not  having  sufficient  income  to  pay  foneral 
expenses,  the  court  properly  allowed  him  $512.- 
50  for  reasonable  funeral  expenses. 

2.  EXEODTOBS   AlTD   ADHXtrnBrnUTOBS  «s>510 
(8)— No   BBVEBBU  Itn  TlflfATItBlAT*  BBBftt. 

Order  settling  final  accoont,  and  allowing  an 
amount  ■  for  reasonable  foneral  avenaes,  will 
not  be  reversed  for  ladc  of  verification  of  the 
Inventory;  the  only  omlasloa  frcnn  the  Invea- 


«E9>Fot  other  oaiw  bm  mum  topio  aod  KBT-MUHBBR  In  all  K«r-Numb«r«A  Dlgwts  and  IndaxM 
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torr .  being  a  imall  amount  of  property  vhlch 
was  nevertheless  duly  cfaarfed  in  the  account 
and  all  distributed  in  kind. 

Department  1. 

Appeal  from  Saperlor  Court,  Los  Anfeles 
County ;  Jolm  M.  York,  Judge. 

In  the  matter  of  fbe  estate  of  Ada  Haya 
Uathewson,  deceased.  From  an  order  set* 
tling  final  account  of  J.  Everett  Matbewson, 
as  administrator,  Margaret  Ward  appeals. 
Order  affirmed. 

E.  A.  Miller  and  Stewart  &  Stewart,  all  of 
Los  Angeles,  for  appellant 

James  S.  Bennett,  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  This  case  Is  an  appeal  from 
an  order  settling  a  final  account  avd  allow- 
Ing  the  husband,  who  was  the  administrator 
of  the  estate,  the  amount  of  $512.50  for  the 
reasonable  funeral  expenses  of  his  wife's 
burial.  The  only  heirs  of  the  decedent  were 
the  appellant  who  was  her  mother,  and  the 
respondent  who  was  her  husband. 

The  first  point  assigned  as  error  la  the  al- 
lowance for  funeral  expenses.  Upon  that 
subject  the  court  fotind  that  the  husband  was 
the  owner  of  property  In  his  own  right  of 
the  value  of  |7,050 ;  that  he  was  a  Joint  ten- 
ant with  bis  wife  of  certain  property  of  the 
value  of  $8,000,  incumbered  to  the  amount  of 
$6,000,  wUch  property  he  succeeded  to  and 
holds  by  right  of  survivorship  upon  the  death 
of  his  wife;  that  the  Income  from  the  prop- 
erty was  about  sufficient  to  pay  the  Interest 
upon  said  incumbrance  and  taxes;  that  he 
had  borrowed  money  since  the  wife's  death 
for  his  necessary  living  expenses,  and  did 
not  have  sufficient  income  to  pay  the  funeral 
expenses;  and  that  $512.50  was  "a  reason- 
aUe  and  proper  sum  to  be  allowed  as  funeral 
expenses,  In  view  of  her  manner  of  living, 
her  iwsitioD  in  society,  and  the  amount  of 
her  ^tate  in  her  llfetline." 

[1]  In  snpport  of  the  appeal  the  case  of 
Estate  of  Werlnger,  100  Cal.  345,  84  Pac. 
826,  Is  dted.  That  case,  in  our  opinion,  Justi- 
fies an  allowance  to  the  husband,  as  admini- 
strator of  the  wife's  estate,  of  funeral  ex- 
penses, if.  when  the  circumstances  of  the 
parties,  their  mode  of  living,  and  the  amount 
of  the  estates  of  the  wife  and  husband,  re- 
spectively, are  taken  Into  conslderaUon,  Tt 
is  reasonable  to  do  so.  This  case  corner  up 
without  tbe  evidence.  The  findings  afore- 
said show  facts  whldi  Justified  the  exercise 
of  the  discretion  of  tbe  oonrt  In  making  the 
allowance  of  the  funeral  expenses. 

[2]  The  other  objection  nrged  on  the  argu- 
ment is  that  the  inventory  was  sot  T«ifled, 
and  therefore  that  It  was  Improper  to  take 
It  into  account  at  all.  Just  what  is  meant 
by  this  objection  we  do  not  know.  It  Is  not 
claimed  that  any  pnq^erty  of  the  estate  was 


not  Incduded  in  die  Inventory,  except  a  amall 
amount  which  tte  court  found  had  be«a  omit- 
ted thercAvm  and  whldi  was  properly  charg* 
ed  in  the  account  Nme  of  tbe  property  was 
sold,  and  It  is  all  dlstribnted  In-  kind.  It  is 
therefore  manifest  ttiat  Che  flwt  tiiat  the  in- 
ventory was  not  verifled  bfts  not  injnred  any 
one.  The  principle  that  ama  wbl<3i  does 
not  produce  injury  does  not  Justify  a  revers- 
al Is  mU  osmpllfied  in  fliia  caseu 

The  other  objections  are  too  trivial  to  be 
worthy  of  moition. 

The  order  Is  affirmed. 

We  concur:  LAWLOB,  J.;  OLNSnT,  J. 


(43  C«l.  App.  191} 

CITY  OF  OAKLAND  v.  ALBEBS  BROS.' 
HILUNQGO.  (Civ.  2088.) 

(District  Court  of  Appeal.  First  District  Di- 
vision 1.  California.   Sept.  6,  1919.) 

MUWICIPAL  OOBPOBATIOnS  «:s>966(l)  —  IM- 
PBOVEMKNTS  BT  CITT'S  LBSfflK  HOT  TiXABUt. 
A  dock  and  wsTebonse  wIu<A  by  terms  of 
lease,  given  by  city,  of  pnbUe  lands  granted 
by  state  to  dtr  in  trust  for  certahl  parposes 
under  St  lOU,  p.  1288,  lessee  was  to  oonstmct 
and  which  when  so  eonstmcted  were  to  become 
and  remain  the  property  of  tbe  lessor,  are 
within  the  express  provisions  of  (3onst  art  13, 
S  1.  and  FoL  Code,  8607,  that  proper^  of  a 
municipal  corporation  is  not  taxable. 

AK>eel  from  Superior  Court  Alameda 

County ;  Edgar  T.  Zook,  Judgew 

Action  by  the  City  of  Oakland  against  Al- 
bers  Bros.  Milling  Company.  Judgment  for 
defendant  and  plaintiff  appeals.  Affirmed. 

Eara  W.  Decoto.  Diet  Atty.,  J.  U.  Koford, 
Asat  Dlst  Atty.,  H.  Lb  Hagan.  aty  Atty., 
and  John  J.-  Earle,  Asst  City  Atty..  aU  at 
Oakland,  for  appellant 

Sullivan  &  Sullivan  and  Theo.  J.  Bocbe,  all 
of  San  Francisco,  for  respondent 

Fitzgerald,  Abbott  ft  Beardsl^,  ct  Oak- 
land, amid  curln. 

BIOSABDS.  J.  This  action  was  Instltut' 
ed  by  tbe  dty  of  Oakland  to  collect  from  the 
defendant  certain  taxes  alleged  to  be  due  said 
city.  The  cause  was  submitted  to  the  trial 
court  for  decision  apon  an  agreed  statement 
of  facts  which  may  be  summarized  as  fol- 
lows: On  February  16.  1916,  tbib  plaintiff 
and  the  defendant  entered  Into  a  certain 
written  lease  of  certain  lands  i^mn  the  west- 
em  water  front  of  the  said  dty  of  Oakland, 
the  same  being  a  portitHi  of  the  paMlc  lands 
granted  t^r  the  state  to  the  dty  at  Oakland 
In  trust  for  certain  purposes  under  tbe  pro- 
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Tlslons  of  an  act  of  L^slatare  approved 
May  1,  1911  (Stats.  1911.  p.  1258).  By  the 
terms  ct  said  lease  the  lessee  was  to  con- 
struct certain  substantial  buildings  and  im- 
provements consisting  of  a  dock  and  ware- 
house, which  were  to  be  used  by  It  during 
Its  tenancy  of  the  premises,  for  which  the 
leasee  was  to  be  repaid  by  a  system  of  ware- 
boose  and  dockage  charges  as  spedfled  in 
said  lease ;  it  being  exivessly  provided  there* 
in  that— 

"The  said  dock  and  warehouse  when  so  con- 
structed shall  becfttue  and  rttnain  the  propaty 
of  the  lenor." 

It  was  upon  these  spedflc  Improrements 
that  the  tax  officials  of  the  dty  of  Oakland 
undertook  during  the  fiscal  year  1917-18  to 
levy  and  collect  the  taxes  which  are  the 
subject  of  this  suit,  and  tiie  sole  question 
presented  to  the  trial  eonrt  and  to  this  court 
upon  appeal  is  aa  to  whether  the  said  im- 
prorements upon  tbe  said  public  property  of 
the  plalntlfC  is  subject  to  taxation.  The  trial 
court  held  tliat  it  was  not,  and  rendered  its 
Judgment  accordingly  in  the  defmdant's  fa- 
Tor.  From  sueh  Judgment  Uie  plaintiff  pros- 
ecutes this  appeal. 

The  case  upon  which  the  appellant  chiefly 
relies  to  sostain  Its  contoation  upon  tbis  ap- 
peal is  the  case  of  San  TnmcISGo  t.  McGinn, 
67  GaL  110,  7  Pac.  187.  A  careful  examina- 
tion of  that  case  convinces  us  that  it  has 
no  application  to  the  case  at  bar,  tbe  essen- 
tial difference  between  the  two  cases  being 
that  In  the  former  case  tbe  court  based  Its 
ruling  that  the  defendant  therein,  who  had 
placed  the  Improvemoits  In  question  npon 
the  binds  of  the  city  of  San  Frandsco,  was 
to  be  held  to  be  tbetr  owner  for  the  purposes 
of  tazatifm ;  while  In  tbe  case  at  bar  the  Im- 
provements in  question  are  expressly  made 
tbe  proper^  of  tbe  dty  of  Oakland,  and 
hence  tbe  defendant  herein  could  not  have 
for  any  purpose  any  ownership  in  them. 
Under  the  express  provisions  of  section  1  of 
srtlde  13  of  the  state  Constitution,  and  also 
of  section  3607  of  the  Political  Code,  the 
property  of  a  munidpal  corporation  in  this 
state  is  not  the  subject  of  taxation.  In  the 
presence  t>f  these  constitutional  and  statutory 
provisions,  It  is  needless  to  dte  tbe  earlier 
cases  showing  that  this  Is  and  has  long  been 
tbe  settled  law  of  this  state;  but  In  the  recent 
case  of  San  Pedro,  etc..  Railroad  Co.  v.  City 
of  Loa  Angeles,  179  Pac.  303,  the  Supreme 
Court  declared  void  an  attempted  assessment 
of  a  breakwater  built  by  a  lessee  of  submerg- 
ed public  lands,  as  "improvementB,"  holding 
that  while,  as  conceded  by  the  parties  in  that 
case,  the  breakwater  was  not  an  "Improve- 
ment" within  the  meaning  of  section  3617  of 
the  Political  Code,  even  if  It  were  so  consid- 
ered to  be,  It  would  be  such  an  Improvement 
as  would  beccnne  fixed  to  tbe  realty  Itself, 
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"the  fee  of  wbldi  was  tai  flu  stat^  and  henoe 
not  subject  to  asnesnment," 

Judgment  affirmed. 

We  concur:  WASTB,  P.  J.;  BA&DIN, 
Judge  pro  tern. 


(43  Cal.  App.  220 
CHASB  T.  PBTEBS  et  aL   (Civ.  2»9U 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CaUfomia.  SepL  8,  1»19.  Re- 
hearing Doiied  by  Snprame  Court  Mov.  6^ 
1819.) 

Landubo  and  raVAHT  «=:>291(17)  —  Tiifa 
wnuin  WHICH  tknaitt  uubt  pat  detauli- 

BD  BEMT  IKTO  OOUBT. 

Under  Code  Civ.  Proc  {  1174.  in  nnlawfnl 
detainer  against  a  tenant  whidi  has  defaulted 
in  its  p^ment  of  rent,  if,  after  Judgment  for 
plaintifE  landlord,  the  tenant  had  desired  to 
retain  the  premises,  it  shonld  have  tendered 
into  court  the  rent  found  due  within  five  days 
after  judgment  was  entered,  and  it  did  not  have 
a  continuing  right  to  be  restored  to  possession 
during  the  whole  of  the '  period  consumed  by 
its  app«Ll,  whldi  resulted  adversely  to  it,  and 
for  five  days  after  retom  of  rendttitnr. 

Appeal  from  Superior  Court,  San  Dlefo 
County;  W.  A.  Sloane,  Judge. 

Action  by  Charles  A.  Chase  against  Homer 
H.  Peters,  Jr.,  and  others.  From  an  order 
refusing  ai^Iication  for  an  order  to  restore 
defendant  Peters  Investment  Company  to 
possession  of  certain  realty,  the  Investment 
company  and  its  trustees  appeal.  Order  af- 
firmed. 

See,  also.  174  Pac.  116. 

Riley  &  Heskett  and  Wrlf^t  ft  McKee,  all 
of  San  Diego,  for  appdlants. 

James  B.  WacUiom,  ttf  San  Diego,  James 
8.  Bennett,  of  Los  Angeles,  and  Frank  J. 
Macomber,  of  Son  Dl^o^  for  respondent. 

JAMES,  J.  This  ia  an  appeal  taken  by  the 
Peters  Investment  Company,  a  corporation, 
and  certain  other  persons  named,  who  are 
designated  as  trustees  of  said  corporation. 
The  appeal  is  from  an  order  of  the  superior 
court  refusing  an  applicatiob  for  an  order  to 
restore  the  Peters  Investment  Company  to 
the  possession  of  certain  real  property  from 
which  it  had  been  ousted  by  process  author- 
ized under  a  judgment  for  unlawful  detainer. 
For  convenience,  we  will  designate  the  ap- 
pellant in  this  case  under  tbe  general  name  of 
investment  company. 

Prior  to  May.  1917,  the  Investment  com- 
pany held  possession  of  the  real  property  in 
question  under  an  assignment  made  by  the 
lessee  of  the  plaintiff.  Default  had  been 
made  In  the  paymoit  of  the  rental  fixed  by 
the  lease,  and  the  lessor  had  also  been  com- 
pelled to  pay  certain  taxes  which  under  the 
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lease  tbe  leasee  bad  agreed  to  discharge.  An 
actloo  for  the  nnlawful  detainer  of  the  prop- 
erty was  brought,  after  a  duo  notice  given 
to  the  lessee  and  the  investment  company  to 
either  pay  the  rental  or  surrender  possession 
of  the  premises.  In  that  action  there  were 
two  counts  or  causes,  in  one  of  which  was 
contained  a  statement  of  the  several  install- 
ments of  rental  which  were  due  and  unpaid. 
In  the  second  cause  of  action  there  were  de- 
tailed various  amgnnts  which  the  lessor  had 
paid  on  account  of  the  tax  charges.  The  in- 
vestment company  did  not  deny  that  the 
rental  charges  had  accrued  as  alleged,  but  in- 
sisted that  there  could  ~be  no  recovery  for 
taxes  paid  by  the  lessor,  because  that  cause 
of  action  was  Improperly  Joined  to  tbe  cause 
of  action  for  the  unlawful  detainer  of  the 
property.  The  court  made  findings  of  fact 
which  separately  and  distinctly  found  th^ 
various  amounts  of  rental  which  were  due, 
and  separately  tlie  items  of  tax  charges  that 
had  been  paid  by  the  lessor.  After  tbe  entry 
of  judgment  In  May,  1017,  no  stay  having 
been  granted,  and  fire  days  having  elapsed 
from  the  entry  of  the  Ju^nent,  writ  of  res- 
titution was  Issued  and  the  lessor  was  re- 
stored to  tbe  possession  of  the  premises 
leased.  The  investment  company  aroealed, 
and  this  court  held  that  there  could  be  no 
recovery  for  taxes  paid  in  an  action  for  tbe 
nnlawful  detention  of  real  pn^ierty.  The 
cause  of  action  under  wbicb  that  recovery 
was  bad  being  separately  stated  in  the  com- 
plaint, and  the  findings  being  complete  upon 
the  matter  of  the  rental  charges  due,  the 
judgment  on  appeal  was  to  tbe  etTect  only 
that  the  judgment  of  the  lower  court  be  mod- 
ified by  sticking  therefrom  tbe  amount  which 
the  superior  court  had  fdund  to  be  owing  to 
-the  plaintiff  on  account  of  the  tax  charges. 
The  opinion  rendered  on  that  appeal  more 
fully  states  the  facts  of  the  case  than  we 
have  included  in  the  foregoing  statement.  See 
Chase  V.  Peters  et  al.,  174  Pac.  117.  Upon 
the  going  down  of  the  remittitur  in  that  case 
the  investment  company,  within  five  days 
after  the  remittitur  had  been  received  In  the 
clerk's  office  of  the  county  of  San  Diego, 
made  application  to  the  superior  court  to  be 
restored  to  possession  of  the  real  property 
upon  payment  of  the  amount  of  rent  which 
the  Judgment  of  the  court  had  fixed.  It  is 
from  tbe  order  denying  that  application  that 
this  appeal  is  taken. 

In  section  1174  of  the  Code  of  Civil  Proce- 
dure, which  refers  to  the  form  and  substance 
of  a  judgment  in  an  unlawful  detainer  suit, 
it  is  provided: 

"When  the  proceeding  is  for  an  unlawful  de- 
tainer after  defoult  in  the  payment  of  rent, 


and  the  lease  or  agreement  under  which  the  rent 
is  payable  has  not  by  its  terms  expired,  exe- 
cution upon  the  judgment  shall  not  be  issued 
until  the  expiration  of  five  days  after  the  entry 
of  the  judgment,  within  wbicb  time  the  tenant, 
OF  any  sabtenant,  or  any  mortgagee  of  the 
term,  or  any  other  par^  interested  in  its  con- 
tinuance, may  pay  into  court,  for  the  landlord, 
the  amount  found  due  as  rent,  with  interest 
thereon,  and  tbe  amount  of  the  damages  found 
by  tbe  jury  or  the  court  for  tbe  unlawful  de- 
tainer, and  the  costs  of  the  proceedings,  and 
tbereapoQ  the  judgment  shall  be  satisfied  and 
the  tenant  be  restored  to  his  estate;  but  if 
payment  as  here  provided  be  not  made  wftUn 
the  five  days,  the  Judgment  may  be  enforced  for 
its  full  amount,  and  for  the  possession  of  tbe 
premises.  In  all  other  cases  tiie  judgment  may 
be  enforced  immediately." 

It  Is  the  contention  of  the  investment  com- 
pany on  this  appeal  that  the  five  days  men- 
tioned in  the  provision  quoted  did  not  com- 
mence to  run  as  against  it,  because  of  the 
appeal  taken,  until  after  remittitur  bad  been 
returned.  Under  the  facts  of  the  case  as 
they  have  appeared,  we  think  that  the  invest- 
ment company  was  not  entitled  to  the  relief 
asked  and  that  its  application  came  too  late. 
If  it  had  desired  to  retain  possession  of  the 
premises,  it  should  have  made  tender  into 
court  of  the  amount  of  rent  found  due,  as 
the  section  provides,  within  the  five  days  aft- 
er the  judgment  was  entered.  There  was  no 
order  of  reversal  made  as  to  that  judgment. 
In  fact,  we  have  noted  that  the  investment 
company  did  not  dispute  the  amount  claimed 
by  the  lessor  on  account  of  rent.  The  case 
appears  to  us  to  be  in  all  respects  tbe  same 
as  though  the  judgment  appealed  from  in 
the  former  suit  was  a  judgment  for  rent  on- 
ly, and  that  that  Judgment  had  been  aflBrmed 
upon  appeal.  In  such  a  case  tbere  would 
seem  to  be  no  room  to  ai^e  that  the  default- 
ing tenant  was  given  a  continuing  right  to 
be  restored  to  possession  of  the  premises 
from  which  he  had  been  ousted,  all  during  tbe 
period  consumed  by  the  appeal  and  for  five 
days  after  remittitur  bad  been  returned. 
This  was  clearly  not  the  intent  of  the  Legis- 
lature; such  a  construction  of  the  statute 
would  work  a  hardship  against  a  lessor  seek- 
ing to  rid  himself  of  a  tenant  who  would  not 
pay  his  rent,  for  it  would  compel  the  land- 
lord to  bold  the  property  In  readiness  to  be 
restored  during  the  whole  time  that  was  con- 
sumed by  tbe  taking  of  the  appeal  and  until 
the  determination  thereot  This,  to  oar 
minds,  would  be  directly  cmtrary  to  the 
whole  design  of  the  special  ronedy  i^wrlded 
against  defaulting  tenants  of  real  property. 

The  otAer  appealed  from  Is  affirmed. 

We  concnr:  CONKBJT,  P.  J.;  SHAW,  J. 
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(43  C«l.  Ak>.  1») 

UcXENZtE  r,  NTCHBLINI  et  aL 

(GiT.  2814.) 

(District  Court  of  Appeal,  First  DiBtrict,  Divl- 
■ion  1,  California.  Sept  5,  1919.  Beheor- 
Ibk  Denied  Iv  Supreme  Conrt  Nor.  8,  1919.) 

1.  BODNDAUBB  <t3»8— PBOPOBXIONAL  HSTH- 
OD  BB-XBTABLXSHINQ  eOTUUDOlTT  OOBHKBS 
HOT  CONTBOLUMO  OH  flrTAIB  COUST. 

Tho  mle  as  to  use  of  the  propwiional  metli- 
od  In  re-eatablisliing  government  comers,  aa 
laid  down  by  the  Surr^or  General  of  the  Unit- 
ed States,  is  for  tiie  gnidance  of  United  States 
deputy  surreyors  in  running  lines  in  which  the 
government  is  interested,  and  cannot  codItoI  a 
state  court  in  its  choice  of  means  for  establish- 
ing such  a  fact  as  the  point  where  the  govem- 
ment  surreyor  originally  placed  a  section  or 
quarter  aectioo  comer,  when  tlie  question  prop- 
erly arises  within  Its  jurisdiction. 

2.  BOURDABIXa  4=»S7(S)  —  Etidbnci  selo- 
CATtNG  COBNBB8  Or  OOVEKinCEHT  BtlBTKT. 

In  ejectment  by  the  owner  of  the  south  half 
of  the  northwest  quarter  and  north  half  of  the 
•outhwest  quarter  of  a  section  against  claim- 
ants of  the  south  half  of  the  southweat  quarter, 
who  had  taken  pooscagion,  by  virtue  of  their 
claim,  of  land  which  according  to  plaintUF  con- 
Btituted  part  of  the  north  half  of  the  quarter, 
evidence  held  to  have  justified  the  court  In  lo- 
cating quarter  comers  on  the  west  and  sonth 
sides  of  the  section  as  it  did  without  resorting 
to  proportional  metiiod  to  T»«stablidi  gOTeni- 
ment  comers. 

Appeal  from  Superior  Court,  Napa  County ; 
Henry  C.  Gesford,  Judge. 

Action  by  Roderick  McKenzie  against  A. 
Klchelinl  and  others.  £'roni  Judgment  for 
plaintlfi^  defendanta  appeaL  Affirmed. 

Percy  S.  King,  of  Napa,  and  Chaa.  L.  Mc- 
Enerney  and  Leo  J.  McEnemeyt  bath  of  Sad 
Frandsco,  for  ai^lants. 

John  T.  Torfc,  of  Napa,  ftor  raqxHident. 

RICHARDS,  J.  The  plaintiff,  being  the 
owner  of  the  south  half  of  the  northwest 
quarter  and  the  north  half  of  the  southwest 
quarter  of  section  24.  townsAilp  S  north, 
range  4  west,  Mt  Diablo  base  and  meridian, 
brought  an  action  In  ejectment  against  the 
defendants,  who  claimed  ownership  of  the 
south  half  of  the  last-named  quarter  sec- 
tion, but  who  had  entered  Into  possession  of 
land  by  virtue  of  such  claim  which,  according 
to  the  plaintiff,  constituted  part  of  the  north 
half  of  said  southwest  quarter. 

The  court,  after  a  lengthy  trial,  in  which 
much  evidence  was  taken  of  surveyors  and 
others  as  to  monuments,  witness  trees,  cours- 
es, distances,  and  topography,  found  In  favor 
of  the  plalntlBF,  and  gave  Judgment  according- 
ly. The  defendants  appeal;  their  main  con- 
tention being  that  the  finding  of  the  court  as 
to  the  location  of  the  plaintiff's  land  upon 
which  Its  Judgment  la  based  la  wholly  un- 
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supported  by  the  evidence  and  Is  contrary 

thereto. 

The  deciding  factor  In  the  case,  as  admit- 
ted by  the  appellants,  Is  the  location  of  the 
line  dividing  the  north  and  south  halves  of 
the  southwest  quarter  of  section  24  above 
referred  to.  According  to  the  contention  of 
the  appellants,  the  true  method  for  locating 
this  line  Is  first  to  find  the  legal  center  of 
the  section — a  point,  as  they  remark,  which 
is  not  set  by  the  government  surveyor,  but 
which  is  found  by  running  a  straight  Une 
from  the  quarter  section  corner  on  the  north 
boundary  of  the  section  to  the  quarter  sec- 
tion comer  on  the  south  line  thereof,  and 
then  by  intersecting  this  line  by  one  drawn 
from  the  quarter  section  comer  on  the  west 
side  of  the  section  to  the  Dpi>o8lte  quarter  sec- 
tion comer  on  the  east,  the  point  of  Intersec- 
tion of  these  two  lines  being  the  legal  center  of 
the  section.  Having  thus  obtained  the  interior 
t)oundarles  of  the  four  qtiarters  of  the  section, 
the  north  and  south  halves  of  the  southwest 
quarter  will  be  found  by  similarly  intersecting 
that  quarter  section  by  an  east  and  west  line 
equidistant  from  its  north  and  south  bounda- 
ries, to  do  which  It  Is,  of  course,  necessary  to 
know  in  addition  to  the  points  already  ob- 
tained the  quarter  corner  on  the  sonth  bound- 
ary of  the  section  (Identical  with  the  south- 
east comer  of  the  southwest  quarter)  and 
the  southwest  comer  of  the  section  (identical 
with  the  same  corner  of  the  quarter  section). 
It  Is  the  appellants'  contention  Chat  the  evi- 
dence offered  by  the  plaintiff  shows  that  the 
lines  were  not  run  In  this  manner,  from 
which  they  argue  that  the  court's  finding  as 
to  the  location  of  the  line  In  dlqmte  la  not 
supported  by  the  evidence. 

It  will  be  observed,  however,  that,  glvoi  a 
section  of  land  80  chains  square,  the  south- 
west quarter  thereof  will  be  bounded  by  four 
straight  lines,  each  40  chains  in  length,  one 
running  from  the  southwest  comer  to  the 
west  quarter  comer  of  the  section ;  a  second 
running  from  the  said  southwest  comer  to 
the  south  quarter  comer;  a  third  running  from 
the  west  quarter  corner  easterly  and  parallel 
to  the  last-mentioned  line ;  and  the  fourth  run- 
ning from  the  quarter  comer  on  the  sonth 
northerly  and  paralleling  the  first-mentioned 
line.  The  north  and  south  halves  of  this 
quarter  section  will  be  found  by  running  a 
line  from  a  point  20  'chains  north  of  the 
southwest  comer  to  a  point  20  chains  north 
of  the  southeast  corner  thereof.  And  since 
the  dispute  between  the  parties  to  this  ap- 
peal Is  only  as  to  the  location  of  the  line  be- 
tween the  north  and  south  halves  of  the 
quarter  section  involved  in  its  relation  to 
north  and  south,  the  degree  of  extension  east- 
erly or  westerly  of  this  line  becomes  immate- 
rial; for  no  right  of  appellants  to  land  to  the 
or  west  of  this  quarter  section  Is  in  question, 
and  the  judgment  of  the  court  has  not  eject- 
ed them  from  any  land  so  located. 
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Tnmlnf  now  to  the  eridence  upon  wMch 
the  conrt  based  its  finding  as  to  the  rtilattTe 
looatloii  <rf  the  norOi  and  sooQi  tialTes  of  this 
qnarter  section,  there  Is  testimony  in  the 
record  that  the  entire  section  is  approximate- 
ly 80  chains  ftom  north  to  sonth;  that  the 
plaintHTs  snrreyor.  ft>r  the  purpose  of  locat- 
ing the  plaintiff's  land,  started  at  the  sooth- 
west  comer  of  the  section,  v^dk  comer  he 
had  known  as  the  established  goremment 
comer  for  many  years;  from  tbxt  point  he 
ran  north  20  chains,  and  there  located  the 
westerly  end  of  the  line  dividing  said  souUi- 
vest  quarter  Into  north  and  south  halves; 
from  there  he  ran  40  chains  north,  and  th»e 
located  the  westerly  end  of  the  line  dlTlding 
the  northwest  quarter  of  t^e  section  taito 
north  and  south  halves;  to  ascertain  the  pre- 
cise direction  In  whldi  he  diould  ran  the 
north  and  aouOi  boundaries  of  idaintlfrs 
land  (baring  ucertalned  that  there  were  no 
estabUshed  government  comas  on  the  east 
side  of  the  section  now  to  be  found),  he  meas- 
ured the  whole  townsh^  line  from  south  to 
norOi  between  townships  3  and  4,  the  eastern 
boundary  of  section  24  being  part  of  this  line, 
and,  finding  it  7  chains  short  of  the  correct 
distance,  he  prorated  the  deficiency  between 
the  six  eecthms  aa  the  east  side  of  the  town- 
ship, which  gave  him  as  the  direction  in 
which  the  north  and  south  boundarlea  of  sec- 
tion 24  should  be  ran  a  course  north  88  de- 
grees east  He  accordln^y  ran  two  sodli 
lines  40  chains  in  lengUi  fbr  the  norfii  and 
south  boundaries  of  plalntUTs  land,  and  Ji^- 
ed  the  eastern  extremities  of  these  lines 
a  line  parallel  to  the  western  boundary 
already  described.  This  directlcm  of  north 
SS  degrees  east,  however,  was  not  accepted  by 
the  court  as  correctly  locating  the  plaintiff's 
land.  The  government  field  notes  of  certain 
lines  of  the  section  in  qnestiMi  were  in  evi- 
dence, among  them  the  south  boundary  there- 
of which  was  a  line  run  due  east  from  the 
soutiiwest  corner  of  the  sectitm;  and  from 
testimony  as  to  the  topography  of  the  land 
traversed  by  a  line  nm  east  from  said  comer 
the  court  conduded  that  audi  testimony  was 
sufficient  to  establish  as  the  true  direction  of 
said  south  boundary  a  line  due  east  as  given 
in  said  field  notes,  and  in  ita  findings  adopted 
this  direction  for  the  north  and  south  bound- 
arlea of  plalntltTs  land,  the  latter  of  which 
is  the  dividing  Untf  between  plaintiff  and 
defendants.  It  ftirther  appears  ttiat  the 
northwest  corner  of  this  section  as  establish- 
ed by  the  government  could  not  be  found,  but 
that  a  line  drawn  from  the  corner  common  to 
sections  14,  IC,  22,  and  23  (located  one  mile 
west  of  -section  24)  to  a  point  on  the  east 
line  of  the  towndilp  betweoi  said  section  24 
and  section  19  in  the  adjoining  township,  lo- 
cated with  refraence  to  its  relation  to  a 
known  government  comer  further  east,  would 
pass  through  or  very  dose  to  a  point  80 
chains  north  of  the  southwest  conm  of 
section  24,  the  distance  called  for  by  the  field 


notes  fbr  tiie  nortiiwest  comer  of  the  section. 
If  we  regard  the  north  boundary  of  the 
section  as  being  oolnddent  with  the  east' 
em  half  of  this  line  (and  it  la  the  only 
testimony  in  Qie  record  with  tefnoioe  to 
its  location),  a  line  drawn  fn»n  the  quarter 
comer  on  Uie  north  bomidary  of  the  section 
to  the  corresponding  corner  on  tiie  south 
boundary  would  be  sunnewhat  hmger  than 
80  dulns.  If  tills  ezcen  were  divided  be- 
twem  the  ftmr  equal  parts  of  this  line,  it 
would  place  the  eastern  extremity  at  the  line 
dividing  the  north  and  sooth  halves  of  the 
section  a  trifle  to  the  north  of  where  the  court 
found  it  to  be ;  but  the  error  is  so  small  that 
we  think  it  is  a  case  for  the  application  of 
the  legal  maxim,  **The  law  disregards  tri- 
fietf'  (Olv.  Code,  |  8BS8),  and  not  of  mffident 
magnitude  to  warrant  a  reversal  of  the  case. 

Tin  appellantif  contention  that  the  finding 
ot  the  trial  coort  as  to  the  locatUm  of  Putin- 
tiff's  land  Is  not  supported  by  the  evidence  is 
also  based  apon  the  assertion  that  the  aoutb- 
east,  northeast,  and  southwest  comers,  as 
also  of  all  the  quartw  comers  of  section  24, 
are  lost  comers,  wbldi  should  be  re-establldi- 
ed  by  the  proportional  method  In  order  to 
locate  the  line  in  dispute  in  this  action.  It  is 
not  necessary  to  agree  with  the  appellants 
that  the  re-esteblisbment  of  all  (tf  tiiese  lines 
la  necessary  in  order  to  correctly  locate  the 
line  In  dloputa^  but  their  oootentUm  may  be 
considered  with  reference  to  those  comers 
which  the  trial  court  used  in  reaching  Ite 
condosion  and  which  it  found  by  methods 
other  than  that  urged  by  appellant^  via,  the 
quarter  comers  on  the  west  and  south  aides 
of  the  section,  and  the  section's  l^al  center 
point 

[I]  It  may  first  be  said  that  we  think  the 
appellanfts*  ctmtention  ad  to  fiie  duty  of 
the  trial  court  to  resort  to  the  proportional 
method  in  re-establishing  government  corners 
is  entirely  too  broad,  ^nie  rule  in  this  re- 
spect as  laid  down  by  the  Surv^or  General 
of  the  United  States  Is  for  the  guidance  of 
United  States  deputy  surveyors  In  running 
lines  In  which  the  governmmit  is  interested. 
It  cannot  control  a  state  court  in  Ite  choice 
of  means  for  establishing  a  fact,  to  wit  the 
point  where  the  government  surveyor  orig- 
Inally  placed  a  section  or  quarter  section 
comer,  when  that  qnestim  properly  arisM 
within  ite  jurisdiction.  But  this  rale  of  the 
(Senerol  Land  Ofllce  Is  Itself  but  a  statem^t 
In  detail,  and  perhaps  an  extension  of  a  rale 
long  followed  by  the  courts  of  the  country 
generally.  In  Weaver  v.  Howatt  161  GaL  77. 
84, 118  Pa&  619,  6S2,  oor  own  Supreme  Conrt 
has  indicated  the  extmt  to  which  it  will  firi- 
low  the  rale.  It  is  there  said: 

"It  la  not  the  province  of  the  court  to  deter- 
mine where  the  comer  shonld  have  t>eea  fixed. 
This  is  not  an  action  to  vacate  the  governmeDt 
surve;.  It  must  be  assmued  that  the  line  was 
measored  and  the  monumente  set  Thdr  posi- 
tiona,  as  set,  fix  the  rights  of  the  parties  rf 
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gardleM  of  tb*  inaccttracT  of  meamrements 
and  the  errors  in  diitance  fonnd  in  the  field 
notee.  The  trial  oonrt  must  ascertain,  as  near 
as  may  be,  where  this  monument  was  set  bj 
the  goTernment  surveyor.  If  -the  exact  spot 
cannot  be  found,  it  must,  if  possiUe,  decide  from 
the  data  appearing  in  evidence  Its  approximate 
position,  and  the  proportional  method  ia  to  bs 
used  onlr  when  no  other  reasonable  method  Is 
possible,  and  it  mnst  be  so  nsed  that  it  does  not 
contradict  or  conflict  with  the  ofBcial  data  that 
are  not  Impeached,  and  which,  when  not  im- 
peached, confine  the  actual  podtion  within  cer- 
tain limits.  The  application  of  the  proportional 
method  must,  in  tiiat  caM  he  alao  craflned  to 
the  same  limits.** 

(21  In  the  case  at  bar  the  trial  conrt  was 
apparently  satisfied  that  the  evidence  in  the 
case  aftorded  the  means  of  locating  the  quar- 
ter corners  on  the  west  and'  south  sides 
the  section  wlhont  resorting  to  the  propor- 
tional method;  and  a  comparison  of  the  gov- 
ernment field  notes  with  the  testimony  of 
witnesses  relative  to  the  topography  of  the 
country  traversed  by  the  goremment  snrvey- 
or  in  reaching  and  placing  these  points  does 
not  enable  ns  to  say  that  it  was  not  Jnstified 
in  locating  tbese  comers  as  It  did  without 
resorting  to  the  method  claimed  by  the 
aroellants  to  be  compulsory  onder  the  dr^ 
cumstances  here  presented. 

The  appellants  make  the  further  point  tbat 
the  court  failed  to  find  upon  a  material  issue, 
namely,  the  claim  by  the  plaintiff,  denied  by 
the  defendants,  of  ownership  of  land  in  the 
south  half  of  the  southwest  quarter  of  the 
same  section;  but,  as  the  court  granted  the 
plaintiff  no  relief  under  this  claim,  and  the 
point  is  made  by  the  appellants  for  the  first 
time  in  their  closing  brief  filed  after  the  pral 
argument  of  the  case,  we  do  not  feel  called 
upon  to  give  it  consideration. 

For  the  reasons  stated,,  the  Judgment  Is  af- 
firmed. 

We  concur:  WASTB,  F.  J.;  KBBBIQAN,  J. 


(43  C»l.  App.  236) 
BLACKBURN 


T.  ICABPLB.    (av.  2298.) 


(District  Conrt  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Sept     1919.)  * 

1.  HioawAYS  «3>184(3)  —  Nxouokhoi  or 

AUTOHOBXU  miVKR  A  QCTRIOK  C9  FACT. 

In  an  actitm  against  an  automobile  driver 
for  injuries  to  plaintiff  in  collision  between  their 
cars,  whether  defradaat  driver  was  negligent 
Md  a  question  of  fact  for  the  trial  eourt 

3.  HlOHWATB  «»188— IR  AtmnCOBIU  OOL- 
UnOH  BPBKD  HOT  VIOLATID. 

The  driver  of  an  automoUle  toward  a  toad 
intatBeetfon,  who,  just  previous  to  eoUision,  bad 
been'  traveling  about  20  miles  an  hour,  but 
whot  on  obswrlng  defendant  200  fast  away. 


slowed  down  Ms  machine  so  tbat  when  It  was 
struck  by  defettdant'a  it  was  traveling  about  8 
miles  an  hour,  did  not  violate  the  Motor  Tdiiele 
Act  of  191S,  I  22,  sttbd.  (b). 

3.  HiQHWATS  ^S9l83  —  DocTBzm  or  last 
cxxAB  changb  hot  ihvoltid  n  autcoio- 

BIU  COXXISIOEr. 

The  doctrine  of  last  clear  dianee  heU  ap- 
plicable to  neither  party,  plaintiff  nor  defendant, 
involved  In  a  collision  between  tlielr  automobiles 
at  road  intersection. 

Appeal  from  Superior  Court,  Los  Angeles 
Gtonnty;  Lewis  B.  Works,  Judge^ 

Action  by  Oliver  V.  Blackburn  against  R. 
S.  Marple.  From  judgment  for  plalntUT,  de- 
fendant appeals.  AfDrmed. 

Tanner,  OdeU  ft  Tfttt,  ot  Los  Angeles,  tor 
appellant 

P(wter  GL  Blackburn,  «t  Los  Angles,  ttxr 
reQKHidait 

JAMES,  J.  Plalntlfl  was  awarded  Judff* 
ment  for  the  sum  of  $850  against  this  ap- 
pellant on  account  of  damages  alleged  to 
bare  been  suffered  timnigfa  the  negligent  acts 
of  tlM  defendant  B.  S.  Mat^&  The  particu- 
lar act  of  ne^igaice  alleged  was  that  said 
defaidant  so  operated  an  antomohile  driven 
by  him  as  to  cause  it  to  collide  with  an  anto* 
mobile  whldi  was  thm  being  operated  1^  the 
plaintiff.  The  appeal  is  taken  from  the  Judg- 
ment 

^e  particular  facts  uvoa  whldi  the  Judg- 
ment was  entered  are  quite  fully  embraced 
In  the  findings  of  the  trial  Judge,  the  most 
material  portions  of  which  we  quote: 

"That  on  the  14th  day  of  July,  1910,  at  or 
about  the  hour  of  6:30  p.  m.,  while  it  was  stlU 
light,  the  plaintiff  was  driving  a  Ford  automo- 
bile eltmg  a  public  highway  Imown  as  the  state 
highway,  leading  from  the  town  of  Wbittier  to , 
the  town  of  Fullerton,  in  an  easterly  direction, 
about  1  mile  east  of  the  county  Hue  of  Los  An- 
geles and  Orange  countiea  That  the  plaintiff 
was  driving  his  Ford  car  at  a  speed  of  20  miles 
per  hour.  That  the  plaintiff  was  seated  in  the 
front  seat  of  his  car  with  a  small  child  on  his 
right  side,  and  that  his  wife  and  two  small  dii>> 
dren  were  seated  In  the  rear  seat  That  the 
state  highway  runs  in  an  easterly  and  westerly 
direction  at  tiie  above-mmtioned  place^  and  that 
there  is  an  Intersecting  highway  tiiat  enters  the 
said  state  highway  from  the  south,  known  as  the 
La  Halnrt  road,  and  tliat  the  said  La  Babra 
road  Intersects  the  said  state  highway  by  two 
long,  sweeping  curves,  one  curve  turning  into 
the  said  state  highway  to  the  left  and  one  curve 
turning  Into  the  said  state  highway  to  the  right 
as  the  said  La  Babra  road  approaches  the  in- 
tersection with  the  said  state  highway,  ^at 
the  said  La  Habra  road  does  not  cross  the  said 
state  highway.  That  In  tin  center  of  tbm  two 
sweeping  curves  and  at  tte  Junctioii  with  said 
state  highway  tliere  Is  a  triangular  pkoe  oC 
ground,  which  Is  not  paved  but  subject  to  trav- 
el, being  (M  and  Kdled.  That  the  said  state 
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highwaj  and  the  aaid  La  Habra  road  are  about 
60  feet  wide,  with  a  paved  portion  in  the  center 
of  18  feet,  and  that  said  highways  are  used  by 
the  public  for  traTel.  That  there  is  a  row  of 
electric  light  poles  on  the  south  side  of  the  said 
state  highway  near  the  property  line,  and  a  row 
of  orange  trees  about  4  feet  south  of  the  eouth 
property  line.  TbAt  the  plaintiE^  who  was  driv^ 
ing  his  Ford  cari  on  approadUng  the  said  inter* 
section  of  the  two  highways,  saw  en  Overland 
car,  driven  by  the  defendant,  approaching  the 
said  state  highway  by  the  long  sweeping  curve 
that  branches  from  the  said  La  Habra  to  the 
left  as  the  said  state  highway  is  approached 
from  the  south.  That  the  plaintiff  saw  the  ap- 
proaching Overland  touring  car  turning  into 
the  said  state  h^way,  and  immediately  turned 
to  his  right,  and  slowed  his  Ford  car  down  to 
8  miles  per  hour.  That  the  defendant  also 
slowed  his  car  down,  but  after  he  had  arrived  at 
about  the  center  of  the  said  state  highway,  and 
his  car  was  approaching  the  north  side  of  said 
state  highway,  be  turned  bis  car  abruptly  to  his 
left,  and  continually  turned  the  same  to  his  left, 
with  the  same  pointed  in  a  southwesterly  direc- 
tion and  towards  the  south  side  of  the  said  state 
highway.  Tb«t  d^endant  dron  bis  car 
in  sndi  a  negligrat  manner  that  the  same  was 
pointed  and  directed  toward  the  ^de  of  the 
plaintiff's  machine  near  ite  front.  That  the 
plaintiff  kept  turning  his  machine  to  his  right 
and  to  the  south  of  the  said  state  highway, 
whereupon  be  was  forced  to  turn  off  the  said 
state  highway  into  an  orange  orchard,  within 
about  2  feet  of  an  electric  light  p<^e,  and  under 
the  branches  of  an  orange  tree,  and  the  plain- 
tiffs machin«  was  strm^  by  tite  fnmt  end  of 
the  d^endant^s  machine  on  the  left  sid*  and  near 
ite  front'* 

[1]  Appellant's  contentions  may  be  briefly 
stated  under  two  heads:  (1)  That  under  the 
evidence  the  court  was  not  Justified  in  mak- 
ing findings  against  ai^llant;  (2)  that,  con- 
ceding that  the  evldenee  showed  negligence 
upon  the  part  of  appellant,  the  evidence  also 
showed  ccmtributory  neEllgence  upon  the  part 
■of  the  plalntifr.  There  was  a  conflict  In  the 
evidence  concerning  the  manner  in  which  the 
accident  occurred ;  benoe  as  to  findings  made 
under  such  evidence  the  conclusions  of  the 
trial  Judge  must  be  here  treated  as  flnaL 
Ai^tellant  has  argned  that  under  all  of  the 
evidence  it  must  be  concluded  that  It  was 
IJmposstble  that  the  accident  could  have  hap- 
pened In  the  manner  described  by  the  plaf  ntltT. 
After  carefully  examining  the  printed  tran- 
script of  the  testimony  heard,  we  cannot  agree 
with  this  contention.  Plaintiff  testified  that 
he  was  traveling  easterly  alMig  a  straight 
road,  and  that  200  feet  away  from  where  the 
intersecting  road  upon  which  the  defoidant 
was  traveling  emerged  he  observed  the  de- 
fendant, and  Immediately  Slowed  down  his 
machine,  he  then  being  upon  the  extreme 
xlgbt  of  the  highway,  and  that  the  defend- 
ant Instead  of  keeidng  to  the  right  and 
making  the  turn  along  the  curve  of  the  in- 
tersecting road,  turned  toward  the  left ;  that 
the  plaintiff  gnlded  his  madilne  off  from  Uw 
highway  into  the  soft  dirt  on  the  rifl^-hand 


side  thereof,  and  that  the  defendant's  car  col- 
lided with  blm.  The  point  of  collision  vras 
not  within  any  part  of  the  intersecting  high- 
ways, but  was  about  OF^oslte  the  most  west- 
erly point  of  the  Intersecting  curve.  A 
physician,  who  was  travellnc  In  an  automo- 
bile Immediately  behind  the  plaintiff,  testi- 
fied that  the  plaintiff  was  m  the  right  side 
of  the  road  and  that  he  (the  witness)  saw  the 
autonuHDlle  of  Uie  defendant  emerge  from  the 
road  Intosectlng  at  the  right,  and  that  the 
defbndantfs  vehlde  passed  across  the  £r<mt 
of  the  plaintiff's  machine,  and  appeared  in 
view  at  the  left  thereof,  and  that  the  col- 
lision occurred  Immediately  thereafter. 
There  was  tartlmony  of  several  witnesses 
that  the  ^ipellant  stated  Immediately  after 
the  accident  that  he  had  beconw  ocmfased. 
and  bad  thought  that  the  plaintiff  Intended 
to  travel  directly  eastward,  and  that  he  (ap- 
pellant) turned  to  tbe  left  to  aUow  the  ma- 
chine of  the  plaintiff  to  go  on  at  his  right. 
On  the  evidence  the  case  was  peculiarly  one 
whldi  , called  tor  Che  Judgment  of  the  trial 
court  up<Hi  the  questhm  as  to  the  negl^rat 
act  of  appellant,  and  we  find  nothing  at  all 
ai^>earlng  in  the  transcript  of  the  evidence 
which  would  Justify  us  In  the  condo^on  that 
the  findings  of  the  trial  Judge  are  in  aaj 
way  unsupported  by  the  evldaice. 

[2,  3]  The  findings  of  the  trial  court  fur- 
ther n^ative  the  claim  of  ai^Uant  that  the 
plaintiff  had  been  guilty  of  contributory 
negligence  proximately  causing  or  cwtrlbut- 
ing  to  cause  the  acdd«it  Appellant  cites 
us  to  a  provision  of  the  motor  v^de  law, 
found  In  the  Statutes  of  1913,  at  page  649, 
which  requires  that  the  operat<nr  of  a  motor 
vehicle,  where  the  view  Is  obstructed,  upon 
approaching  an  intersecting  way  must  not 
travel  at  a  greater  rate  of  speed  than  10 
miles  an  hour.  Just  previous  to  the  acddent 
plaintiff  had  been  traveling  at  the  rate  of 
about  20  miles  per  hour.  The  evidence  show- 
ed that  his  machine  was  under  control,  and 
he  himself  testified  that  upon  observing  the 
appellant  200  feet  away,  emending  from  the 
intersecting  road,  he  slowed  down  his  ma- 
chine and  kept  to  the  right  When  he  was 
struck  by  appellant's  auttHnoblle  his  ma- 
chine was  traveling  about  8  miles  per  hour. 
At  that  point,  as  we  have  before  noted,  he 
had  not  entered  upon  the  Intersecting  way. 
The  Intent  of  the  law,  as  we  view  It,  in  re- 
stricting the  speed  at  which  a  motor  vehicle 
may  travel  at  such  a  point,  is  that  It  shall 
be  brought  to  the  speed  Indicated  by  the  time 
It  shall  reach  the  Intersecting  way  In  order 
that  it  may  be  fully  under  control  of  the 
operator.  It  cannot  be  said  under  the  evi- 
dence It  was  established  that  the  plaintiff 
violated  the  provision  of  the  statute  dted. 
The  case  of  Cook  v.  MUler.  175  Cal.  497,  188 
Pae.  810,  dted  on  bdialf  ct  appellant,  w«s 
not  the  same  In  Its  facts  as  the  case  here 
presented.   Neither  was  tliere  anything  In 
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the  facts  under  the  erldence  whlcib  would 
make  the  doctrine  of  the  last  clear  chance 
arolicable  to  either  party. 
The  Judgment  appealed  tnm  1b  affirmed. 

We  concur:   GONBBT.  P.  J.;  SHAW,  X 


(43  Cal.  App.  141) 
BLACKBURN  t.  MARPLB.    (CIt.  298&) 

(District  Court  of  Appeal,  First  District,  Dl- 
Tirion  1,  California.   Sept  8,  1919.) 

1.  HiOHWATS  4=>184(2)  —  EviinifOB  show- 

XKO  RKOLiamOS  XN  OPKBAHON  QW  AUTOUO- 

BIUB. 

In  an  action  against  an  antomobile  driver 
for  injuries  to  a  woman  when  her  husband's  car 
collided  with  defendant's,  evidence  held  to  sus- 
tain finding  that  defendant  driver  was  negligent 
in  the  operation  of  his  car. 

2.  HlOHWATB  <^184(3)— QUSBTION  OF  FACT 
AS  TO  WHEN  AUTOMOBIUS  DBITEB  SHOULD 
BEDUOB  SPBXD  AT  INTEBSECTION. 

The  question  as  to  what  distance  away  from 
an  intersecting  road  with  an  obstmcted  view 
a  driver  on  the  highway,  going  at  a  rate  other- 
wise legal,  should  rednce  his  speed  to  10  miles 
an  hour,  under  the  Motor  VeUde  Act  lA  1018, 
I  22,  Bubd.  (b),  is  a  qnesdon  of  fact,  in  each  par- 
ticular ease,  to  be  determiiied  in  view  of  the  par^ 
ticular  tircnmstonces. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Lewis  B.  Works,  Judge. 

Action  Frederlcka  L.  Blat&bnm  against 
R.  S.  Marple.  Fnun  Judgment  for  iJaintiiT, 
defendant  appeala  Affirmed. 

Porter  O.  BladAram,  of  Los  Angeles,  tor 

appellant 

Tanner.  Odell  &  Taft,  of  Los  Angeles,  for 

respondent. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  plaintifC  in  an  ac- 
tion for  damages  for  personal  Injuria  suf- 
fered by  the  plalntifF  as  the  result  of  a  col- 
lision between  two  automobiles. 

The  facts  of  the  case,  as  summarized  from 
the  findings  of  the  trial  court,  are  as  follows: 
On  July  14,  1915,  at  about  the  hour  of  6:30 
p.  m.,  the  plaintur  was  riding  In  a  Ford 
autoraobile,  being  driven  by  her  busbaud 
along  the  state  highway  leading  from  Whit- 
tier  to  Fullerton,  going  in  an  easterly  direc- 
tion at  a  speed  not  in  excess  of  20  miles 
per  hour,  and  was  approaching  the  point 
upon  said  highway  where  a  public  road 
known  as  the  La  Habre  road  enters  It  from 
the  south.  The  state  highway  and  the  La 
Habre  road  are  each  about  60  feet  wide  at 
this  point,  each  having  a  paved  center  of 
about  18  feet  in  width.  At  the  point  of  en- 
trance of  the  La  Habre  road  the  latter  makes 
two  long  curves,  one  turning  Into  the  high- 


way to  the  left  going  west,  and  the  other 
turning  Into  the  highway  to  the  right  going 
east,  and  the  triangle  at  the  point  of  en- 
trance caused  by  their  s^;>aration  being  un- 
paved,  but  oiled  and  subject  to  trareL  The 
private  property  on  each  side  of  the  La  Habre 
road  at  its  said  point  of  emergence  into  the 
h^hway  Is  well  grown  up  In  orange  trees 
standing  within  4  feet  of  the  property  line, 
and  forming  quite  an  obstruction  to  the  vi- 
sion either  of  the  highway  or  of  the  road 
by  persons  approaching  the  point  of  contact 
upon  either  thoroughfare.  There  were  also 
some  electric  light  poles  at  said  point  farther 
obstructing  this  Une  of  vision.  As  the  plaln- 
tllTs  husband,  driving  the  car  in  which  she 
was  seated,  approached  the  said  point  of 
emergence  of  the  La  Habre  road,  and  was, 
as  is  variously  stated,  at  from  150  to  200 
feet  west  of  said  point,  be  observed  an 
Overland  car,  operated  by  the  defendant, 
turning  into  the  state  highway  on  the  west- 
erly curve  of  the  La  Hal««  road,  and  im- 
mediately turned  his  Ford  car  to  the  rlfl^t 
of  the  center  of  the  highway  going  east,  and 
slowed  down  his  ^eed  to  8  miles  an  hour. 
The  defendant  proceeded  on  said  curve 
until  he  had  arrived  at  about  the  center  of 
the  state  highway  when,  instead  of  proceed- 
ing on  the  course  which  would  have  taken  his 
machine  to  the  right  of  the  center  of  said 
highway  going  west,  he  suddenly  turned  his 
car  to  the  left,  and  without  slowing  down 
proceeded  to  turn  directly  across  the  course 
of  the  car  in  which  the  plaintiff  was  riding. 
The  plaintifTs  husband,  seeing  this  action, 
turned  his  car  further  and  further  to  the 
right  nntll  he  was  forced  off  of  the  paved 
portion  of  the  highway  and  onto  the  dirt 
strip  along  it  and  into  the  edge  of  the  ad- 
jacent orange  ordtard,  where  his  car  was 
struck  by  the  defendant's  car,  and  badly 
damaged,  and  the  plaintiff  was  severely  in- 
Jured  by  the  Impact 

The  trial  court  the  cause  having  been 
tried  without  a  Jury,  found  from  the  fore- 
going facts  that  the  defendant  was  guilty 
of  negligence  in  the  operation  of  his  car,  and 
that  the  claim  of  the  defendant  tliat  the 
plaintifTs  husband  was  guilty  of  oontilbu- 
tory  negligence  could  not  be  sustained,  and 
accordingly  rendered  Judgment  in  the  plaln- 
tUTs  favor  for  the  sum  of  fl,000  damages, 
from  which  the  defendant  prosecutes  this  aih 
peaL 

[1,2]  From  our  examination  of  the  testi- 
mony and  particularly  of  the  exhibits. before 
us  we  are  entirely  satisfied  that  the  findings 
of  the  trial  court,  of  which  the  forcing  is 
a  brief  summary,  are  abundantly  supported 
by  the  evidence  In  the  case,  and  that  In  point 
of  fact  the  real  cause  of  the  collision  was  that 
given  by  the  defendant  himself  to  the  plain- 
tiff's husband  and  also  to  several  bystanders 
Immediately  after  the  accident  that,  "He  got 
rattled  and  lost  control  of  fiw  machine.** 
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The  onlj  oontenUoii  of  Ow  defendant  whldi 
•aves  blm  from  the  jpenalty  whldi  would 
otberwln  be  jnatly  imposed  for  taking  a 
trlTtdoos  appeal  Is  his  contention  Oiat  the 
iflalntUCa  biuband  was  gnllty  of  contrllratory 
negllgenoe  as  a  matto-  of  law  for  a  viola- 
tion on  his  part  of  the  prorlMois  of  mib- 
dlTlBlon  (B)  of  section  22,  p.  640,  of  the  Motor 
Tehlde  Act  of  191S,  In  fbrce  at  tlw  time  of 
said  acddeot,  wtaieb  repaired  that  Tpetaoaa 
operating  motor  vehlclea  on  the  pubUc  hl^- 
miys  of  tills  state  staonld  operate  or  drlre 
their  cars  at  no  greater  speed  that  1  mile 
In  six  minutes,  *Vhere  the  operator'a  *  •  • 
yittw  of  the  road  traffic  Is  obstnicted  upon 
approaching  an  Intersecting  way."  This  point 
made  on  bdialf  ot  the  appellant  Is  also  de- 
rci&  of  mextt  for  two  reasons:  JPixst,  the 
question  as  to  the  distance  away  from  an 
intersectlns  rood  with  an  ohstmcted  view 
^len  a  driver  vpoa  the  hl^way,  going  at 
an  otherwise  legal  rate  of  speed,  should  re- 
duce his  speed  to  10  mUes  an  hour  under 
the  said  proTldons  of  said  act  is  necessarily 
a  question  of  fact,  in  «adb  Indtrldnal  case 
to  be  determined  the  trial  coort  acccvdlng 
to  sntdi  particular  dicumstanoea,  as  the  kind 
ot  car  0m  i^toator  is  driving  the  speed  at 
whljdi  he  was  previously  going,  the  brake 
control  of  0ie  car,  the  nature  ot  the  ob- 
structtm  to  his  view  of  the  intersecting  road, 
ete; ;  and  the  point  is  without  merit  for  the 
second  reason,  whldi  is  that,  according  to 
the  evidence  In  the  case,  which  Ailly  sostaiDs 
the  finding  of  file  court,  tlie  plalntUTs  hus- 
band was  from.  160  to  SOO  feet  west  ot  the 
p(rint  of  emergence  of  Oie  La  Uabre  road, 
gtrtng  at  a  rate  <rf  speed  not  in  erase  of  20 
miles  an  boor,  when  lie  first  discovered  the 
defadanf  s  car  coming  Into  the  highway,  and 
that  be  Immediately  reduced  his  qieed  to  8 
miles  an  hour,  and  took  a  poslUon  on  the 
highway  wbkb  would  hare  led  to  an  entire 
avoidance  ct  the  accident  if  the  defendant 
had  not,  to  emBHoj  bis  own  language,  "got 
rattled  and  lort  control  of  bis  car,"  with  the 
result  that  lie  crossed  over  une^>ectedly  to 
the  wrong  side  of  the  highway,  and  there  ran 
the  plalntUTs  conveyance  down  in  spite  of 
the  driver's  utmost  effort  to  avoid  a  collision. 
Judgment  alBrmed. 

We  concur:  WASTER  P.  J.;  BABDIN, 
Judge  pro  tem. 

(43  Cal.  App.  248) 

PEOPLE!  V.  WAONEK.   (Cr.  853.) 

(District  Court  of  Appeal,  First  District,  Divi- 
aUm  2,  OaUfomia.  SepL  8,  1019.  Behear- 
ing  Denied  by  Supreme  Court  Nov.  6)  1010.) 

1.  Bttbolaby  «=»45— Imtint  or  ektbt  jubt 

qXTSSTIOR. 

In  a  prosecution  for  burglary,  the  question 
with  what  Intent  defendant  entered  the  prtm- 
ises  of  another  held  for  the  Jury. 


2.  Bctglaxt  4»41(3>— BvTDKHoa  aumoiBiTT 

TO  BUSTAIir  COHVIOnOH. 

In  a  prosecution  fbr  burglary,  evldenoe  Md 
sufficient  to  sustain  the  conviction. 

3.  CanuitAz.  uw  ®=3ll50(8)— Conviction  on 
ooNnjonno  xvidence  subtainxd. 

On  appeal  from  a  conviction  of  burglary, 
conflicts  la  tlie  evidence  must  b»  resolved  against 
defmdant 

Appeal  from  Superior  Oovrt,  City  and 
Goun^  of  San  Francisco;  Frank  H.  Dnnn^ 
Judge. 

Oeorge  Wagner  was  convicted  <tf  bursary, 
and  be  appeals.  Affirmed. 

BaliA  Staike^  of  San  Frandso^  for  appe- 
lant 

U.  S.  Webb,  Atty.  den.,  and  John  H.  Blor* 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

BRITTAIN,  J.  The  appellant  was  convIc^ 
ed  on  an  information  charging  burglary  by 
entering  the  "house,  room,  apartment,  tene- 
ment, shop,  warehouse,  store,  and  building" 
of  Michael  Logne,  In  San  Frandsca  The  on* 
ly  question  Is  regarding  the  mifflclency  of  the 
evidence  to  show  burglarious  intent 

[1-8]  Logue,  the  complaining  witness,  oper- 
ated a  saloon.  Back  of  the  saloon  ran  a 
passageway,  on  which  opened  the  living  a- 
partments  he  occupied  with  his  wife  From 
the  passageway  also  <^)ened  a  washroom, 
from  which  there  was  a  door  to  an  alleyway. 
Evidently  there  was  another  door  leading 
either  from  the  passageway  or  the  washroom 
to  an  inclosed  yard.  StaorUy  before  10  o'clock 
on  the  night  In  question  tiie  appellant,  a 
stranger,  entered  the  saloon  and  was  served 
with  liquor.  About  10  o'clock  the  saloon  was 
closed  by  Logue.  He  went  to  his  living  apart- 
ments across  the  hall,  and,  after  closing  the 
door  from  the  passageway  to  the  living  apart- 
ments, he  retired  with  his  wife.  The  door 
was  fitted  with  a  Tale  spring  lock,  which,  the 
evidence  showed,  automatically  locked  the 
door  when  It  was  tightly  dosed.  Logue  tes- 
tified that  be  had  slammed  the  door.  Shortly 
before  midnight  Logue  was  awakened  by  hla 
wife,  who  said  something  unusual  was  occur- 
ring in  the  corridor.  He  arose,  and  on  going 
to  the  door  leading  to  the  passageway  found 
it  open,  and  saw  the  appellant  standing  therOL 
He  slammed  the  door,  and  he  testified  the  ap- 
pellant then  tried  to  shove  the  door  in.  and 
that  the  ain^llant  made  some  exclamation, 
which  L(^e  described  as  a  "yell  of  dlssap- 
pointment"  Lcclue  Immediately  went  into 
another  room,  the  back  one  of  tbe  living  a- 
partments,  and  saw  the  appellant  trying  to 
get  over  the  fuice  from  the  yard.  The  appel- 
lant then  ran  out  of  the  alleyway.  Lt^e 
telephoned  to  tbe  poUoe  station,  and  after  a 
few  minutes  accompanied  an  officer  to  Daly 
City,  where  tiie  aK>eIlant  was  arrested,  after 
having  been  Identified  by  Logue.    At  tiiat 
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Ume  the  appellant  had  whitewash  <m  the  up* 
per  portion  of  his  clothing,  which  It  was 
claimed  was  from  the  fence  of  the  yard.  The 
officer  testlded  that  when  the  appellant  was 
arrested,  in  response  to  a  statement  of  the  of- 
ficer' that  Logne  claimed  he  had  committed 
burglary  at  hlg  residence,  he  said,  Ton  have 
the  right  man— I  am  the  man." 

On  behalf  of  tiie-appellant  It  la  argued  that 
under  the  presumption  of  Innocence  whidi  at- 
tends the  accused,  and  In  view  of  the  allaice 
of  the  record  as  to  the  appellant  leaving  the 
saloon  after  he  was  served  with  drlnfes,  Oie 
state  failed  to  show  a  burglarious  Intent  on 
the  part  of  Ihe  appellant.  It  is  axgued  that 
he  may  have  gone  Into  the  corridor  under  fb» 
Influence  of  Uqnor,  and  m  eomlng  to  bla  aen** 
es  after  the  saloon  was  dosed  he  waa  almi^ 
trying  to  find  a  way  oat  of  the  corridor.  !nie 
ai>pellant  r^es  on  the  rule  announced  in 
People  T.  Barry,  94  Gal.  484,  29  Pac.  1028,  and 
People  T.  Brlttaln.  142  OaL  la  75  Poc.  814, 
100  Am.  Bt  R^.  9D.  The  defendant  twA  the 
stand  on  his  own  behalf  and  testtfled  that  on 
the  day  In  question  he  had  been  drinkli^ 

The  qnestion  of  criminal  Intrait  is  one  to  be 
determined  by  the  jury  from  all  the  evidence. 
People  V.  Swalm,  80  CaL  46,  22  Pac.  67.  13 
Am.  St  H^.  06;  People  v.  Noon,  1  CaL  App. 
44, 81  Pac.  746.  The  evldfflce  that  the  locked 
door  of  the  living  apartments  was  opened; 
that  the  appellant  was  discovered  at  the  door, 
and  concerning  his  statement  to  the  arresting 
officer,  was  believed  by  the  Jnry  who  heard 
the  testimony.  It  was  suffident  to  support 
the  verdict,  and  any  conflict  between  the  evi- 
dence of  the  appellant  and  that  produced  on 
behalf  of  the  state  on  appeal  must  be  resolved 
against  tbe  appellant  People  v.  Emo^n,  180 
Cal.  562.  62  Pac.  1009. 

The  Jiidgm^t  Is  affirmed. 

We  concur:  liANGDON,  P.  J,;  NOUBSB,  J. 


<43  Cal.  App.  m) 

WBST  V.  BOARD  OP  EDUCATION  OF 
PASADENA  cm  SCHOOL  IHST. 
et  aL   (av.  8101.) 

(District  Coart  of  Appeal,  Second  District,  Di- 
vision 1,  Callfomia.   Sept  6^  1019.) 

1.  ScHOOLB  aud  BCHora.  DXSTBIOn  ^=»80(1)— 

OnrKB  AITD  ACCKFTAITOB  OF  OOnTBACT  BIC- 
FLOTINQ  SCHOOL  BtrPEBINTENDinT. 

Where  tbe  resolution  of  the  board  of  educa- 
tion of  a  city  appolntliig  a  superintendent  of 
schools  was  sufficient  In  form  to  express  con- 
tractnal  terms,  If  accepted,  and  the  employment 
3s  offered  waa  promptly  accepted,  a  binding 
contract  aroee  between  the  board  and  the  su- 
perintendent Duless  tbe  board's  action  waa  un- 
authorized in  some  particular. 


2.  Schools  and  school  nisiBtoni  ^^TO  — 

APPOIITTKEnT  URDES  OITT  OHABTEB  OT  SU- 

PKBXNranDBirr  or  bobooub. 
Under  Pasadena  CSty  Charter,  art  16  (as  to 
the  department  of  edocation)  iS  6,  7,  tha  board 
of  education  was  authorised  to  appoint  a  super- 
intendent of  schools,  to  fix  bis  salary,  and  to  lim- 
it his  term  of  offiee  to  the  foar  years  apedfied  by 
PoL  Code,  f  1788,  which  tbe  electon.  In  adopting 
the  charter,  and  tiie  .L^islature,  In  ratifying  It 
Intended  should  conind  as  to  the  tern  of  <Ace. 

Petltlan  for  wift  of  mandate  by  John 
Franklin  West  against  the  Board  of  Bdoca- 
tlon  of  Pasadena  01^  SchotA  District, 
the  Pasadena  Ql^  Hi^  Sdiool  District  of 
Loa  Angeles  County,  and  George  W.  Wool- 
ley  and  others,  members  of  and  coostitntlng 
tbe  Board  of  Educattoo.  Peremptory  writ 
directed  to  be  lasoed. 

Woodruff  A  Shoemaker,  of  Los  Angeles,  for 

petitioner. 

James  H.  Howard,  of  Pasadena,  for  re- 
spondents. 

A.  J.  Hill,  Oo^  OoanMl,  of  Loa  Angries, 
amicus  curls. 

JAMES,  J.  Mandate  to  compel  reepond- 
ents  to  permit  petitioner  to  exerdae  the  du- 
ties of  tbe  oflica  of  superintendent  ot  sdioola 
of  tbe  Paaad^ia  city  ncSnoti.  dlatrict  and  the 
Pasadena  dty  high  echoed  district  and  to 
require  respondents  to  draw  a  warrant  In 
petitimer'B  favor  for  thie  sum  of  $376  In  pay- 
ment of  Us  salary  as  such  atqerintendent 
tor  the  month  of  July,  1919. 

On  the  24th  of.  June,  1919,  the  board  of 
education  of  tbe  dty  of  Pasadena  held  a 
regular  meeting;  there  being  three  of  the 
Ave  monbera  constituting  the  board  present 
These  three  members  unanimously  adopted 
a  resolution  or  motion  for  the  employment 
of  petitl(MDier  to  be  superintoident  of  sdumis 
for  the  dty  of  Pasadena  for  the  term  of  four 
years,  beginning  July  1,  1919,  at  a  salary  at 
f4,600  per  annum,  payable  monthly.  On 
July  2d  an  adjourned  meeting  of  said  board 
was  regularly  held,  the  same  three  members 
being  present  and  It  evidently  being  the  ap- 
prehension that  the  action  on  the  24tb  of 
June  was  not  expressed  with  enlfident  for- 
mality in  the  resolution  th^  adopted,  the 
board  adopted  the  following  further  reso- 
lution: 

"Resolved,  that  the  action  of  this  board  on 
Tuesday,  the  24th  day  of  Jane,  1919,  in  declar- 
ing that  the  contract  of  employment  then  ex- 
istmg  between  this  board  and  Dr.  Jeremiah 
M.  Rhodes  expired  by  its  terms  on  June  80, 
1819,  and  in  appointing  John  IVanklin  West  of 
San  Diego,  snporlntendent  of  the  dty  schools  of 
the  Pasadena  dty  school  district  and  the  Pasa- 
dena dty  high  school  district  for  a  term  of 
four  years,  beginning  the  Ist  day  of  July,  191Qk 
and  ending  on  June  SO,  1923,  be  and  the  same 
is  hereby  ratified  and  approved;  and 
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"Be  It  resolved,  further,  tbat  Id  event  the 
lesalitjr  of  the  action  of  this  board  taken  on 
the  24th  day  of  Jane,  1919,  in  filling  the  office 
of  anperintendency  of  schools  tot  the  eneaing 
term,  should  be  qneationed  upon  any  ground 
whatever,  then  this  board  will  and  Aoen  here 
Aow  at  this  meetinff  appoint  the  said  John 
Franklin  West  as  saperintendoiit  ai  the  Pasa- 
dena dt7  Bchool  district  and  the  Pasadena  city 
high  school  district,  for  the  term  of  foot  years, 
commencing  on  the  1st  day  of  Jidy,  1919,  and 
ending  on  the  30tb  day  of  June,  1923,  at  a 
salary  of  four  thousand  five  hundred  dollars 
($4,500)  per  annum,  payable  monthly ;  and 

"Be  it  further  resolved,  that  the  vice  presi- 
dent and  clerk  of  this  board  be  and  they  are 
hereby  empowered  and  directed  to  enter  into 
a  contract  of  employment  with  tiie  said  John 
Franklin  West  in  the  name  and  on  the  behalf 
of  this  board,  onder  and  In  purauance  of  these 
reacdntionB." 

[1, 1}  FetitioiieF  having  be«a  notified  of 
the  action  taken  by  the  board  at  Its  meet- 
ing on  the  date  first  mentioned,  under  date 
of  June  25, 1919,  dlapatcdied  to  the  said  board 
a  tel^ram  acc^tlng  fbB  employment  In  tlie 
words  following: 

"Accept  the  appointment  as  dty  superintend- 
ent of  yoor  school,  cm  texms  and  conditions 
stated  in  your  telegnun." 

The  office  of  snperlotendent  of  schools  bad 
theretofore  been  filled  by  Jeremiah  M. 
Rhodes,  whose  term  (being  of  fonr  years' 
duration)  expired  on  June  30, 1919.  On  July 
7,  1919,  the  incoming  board  of  education  or- 
ganized, an  election  having  changed  the  per^ 
sounel  (Hily  as  to  one  member ;  that  one  out- 
going member  being  one  of  those  who  had 
partidpated  in  the  election  of  petitioner  as 
superintendent  The  new  board,  voting 
three  to  two,  proceeded  to  adopt  a  resolution 
attempting  to  rescind  all  of  the  action  of 
the  preceding  board  In  the  matter  of  the 
employment  of  petitioner  as  superintendent 
of  schools.  The  petition  shows  that  petition- 
er has  been  in  attendance,  ready  and  offer- 
ing to  i>erform  the  duties  of  the  office  of 
superintendrat  of  schools,  and  that  the  board 
of  education  has  refused  him  that  right  and 
refused  to  award  to  him  any  payment  for 
his  services  under  the  alleged  contract  of 
employment.  Tbat  the  meeting  of  the  out- 
going board  of  which  the  resolution  employ- 
ing petitioner  was  adopted  was  r^lar,  and 
that  the  number  attending  and  voting  thereat 
was  Bufllclfflit,  Is  not  questioned,  and  Indeed 
could  not  be.  The  resolution  first  adopted 
was  sufficient  in  form  to  express  contractual 
terms.  If  accepted  by  petitioner.  The  em- 
ployment as  offered  was  promptly  accepted, 
and  upon  acceptance  being  made  a  binding 
contract  aroae^  unless  by  reason  ot  the  law 
the  action  taken  waa  Izt  some  particalar  nn- 
authortzed. 

We  do  not  decide  that  the  action  taken 
before  the  e^lratloD  of  the  term  of  the 
Btiperliiteiidait  attenqited  to  be  retired  was 


IH«matur&  Bren  though  It  be  coDceded 
that  there  was  no  authority  lo  the  board  to 
employ  petitioner  trntU  his  jfMdeoeaafo'B 
term  had  actually  expired.  It  does  appear 
that  the  board,  by  the  reaolatlon  adi^ted 
on  the  2d  of  Jul^,  made  a  ounpleta  and 
Bdcmid  resolutlan  wholly  coverlnc  the  aame 
matter.  Petitioner,  as  has  been  noted,  ttaae- 
after  appeared  and  tendered  tala  services  and 
offmd  to  fill  tUe  position,  so  that  It  matters 
not,  in  our  osbdaa,  whether  we  say  tlie  em- 
pli^ment  was  made  imder  the  lestdatlon  of 
June  24th  or  that  of  July  2d.  The  nmln 
argament  of  coonsd  ia  directed  to  the  pt^t 
as  to  whether  In  dtles  operatliif  under  free- 
holders' Charters  the  gea&tl  laws  of  the 
state  are  applicable  and  govern  In  all  sdiool 
matten;  or  whe&er  the  charter  provisions 
affecting  m<±.  questions  gov»n  ^dusiv^. 
The  fact  is  first  pitted  to  that  It  la  pro- 
vided in  section  1798,  Political  Code,  tliat: 

"City  Buperinendents  of  public  schools,  elected 
by  city  boards  of  education,  shall  be  elected  for 
a  term  of  foor  years.  *  •  *** 

Assuming  that  the  general  law  is  appli- 
cable, tliia  express  provision  having  been 
incorporated  in  the  Code  relative  to  the 
term  of  the  superintendent  of  schools,  pe> 
titloner  contends  that  the  board  had  the 
right  to  make  an  engagement  for  the  four 
years  specified.  Bespondents  contend  that 
the  diarter  provisions  are  exclusively  appli- 
cable and  tbat  those  charter  provisions  do 
not  authorize  the  board  of  education  to  make 
employment  for  such  a  length  of  time  as  was 
attempted  to  be  done.  In  this  connection  it 
is  urged  that  section  1584,  Political  Code 
(appropriate  action  having  been  taken  there- 
under), aids  in  defining  the  charter  provlsioo 
as  being  exdusive.  It  is  shown  by  the 
agreed  statonent  of  tacts  that  such  actlfHi 
has  been  taken  as  is  mentioned  in  section 
15S4.  That  section  provides  that  where 
there  has  been  an  appropriate  action  In  the 
direction  required: 

"Then  the  electors  of  such  school  district 
shall  be  deemed  to  have  suinnitted  to  l>e  gov- 
erned In  all  matters  relating  to  tiie  management 
of  public  sdiools  within  such  sdiool  dlsbict  or 
high  school  district  as  fully  and  to  all  intenti- 
and  purposes  as  though  the  electors  of  such 
BchooI  district  or  liigh  sdiool  district  had  by 
their  votes  elected  to  tie  governed  by  the  provi- 
eions  of  such  charter." 

The  section  in  brief  provides  for  the 
question  to  be  submitted  to  the  electors  as 
to  whether  the  charter  provi8l<»i8  shall  gov- 
ern, and  provides  that  where  the  electors 
have  participated  and  voted  at  any  school 
election  held  subsequent  to  ttie  adoption  of 
and  under  the  provisions  of  the  charter,  the 
same  effect  shall  follow  as  though  the  ques- 
tlmi  had  been  qjieclally  submitted  and  an 
afflrmatlTe  vote  mada   Petitioner  oimtends 
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that  If  the  section  last  mentioned  parporta 
to  disassociate  all  general  statutes  from  con- 
nection with  sdiool  affairs  of  a  chartered 
city,  then  It  Is  unconstttatlonal,  for  the  rea- 
son that  the  school  system  Is  a  state  system, 
and  not  a  monldpal  affair,  and  is  controlled 
by  general  laws  unless  there  is  an  absence  of 
legislation  upon  the  subject — dtlng  Kennedy 
T.  Miller,  97  Cal.  420,  82  Pac.  558.  Also, 
Mahoney  t.  Board  of  Education,  12  Cal.  App. 
293,  107  Pac.  684,  and  other  cases  which 
generally  define  the  school  system  as  being 
a  state  matter  and  not  falling  within  the 
class  of  "municipal  affairs." 

The  difficulty  we  hare  In  following  coun- 
sel through  the  various  phases  of  this  ar- 
gument Is  that  it  seems  to  invite  unnecessary 
labor.  In  that  the  charter  provisions  of  the 
dty  of  Pasadena  relating  to  the  school  de- 
-  partment  contain  nothing  by  which  It  may 
be  said  the  authority  of  the  board  of  educa- 
tion to  employ  a  superintendent  for  a  fixed 
term  Is  prohibited.  We  find  upon  that  sub- 
ject, imder  tlie  title  of  "Department  of 
Education,"  artlde  16  of  the  charter,  tlie 
f6Ilow!Qg  sections: 

"Sec.  8.  The  board  f>f  education  may,  at  its 
discretim.  appoint  a  superintendent  of  schools, 
and  presoribe  the  dntiea  and  fix  the  salary  of 
inch  Bai>ertntendeDt. 

"See:  7.  In  all  matters  not  specifically  provid- 
ed for  In  this  dharter  the  board  shall  be  gov- 
erned by  tlie  prorislonB  of  the  general  law  rd- 
atlve  to  meh  matters.** 

It  then  appears  that  no  attempt  Is  made 
in  the  diarter  to  limit  the  term  of  the 
superintendent  of  sdioolB  authorized  to  be 
elected  by  the  board  of  educatl<»L  Acting 
under  the  authority  alone  of  the  charter  pro- 
vision, and  conceding  without  deciding  that 
it  has  exclusive  effect,  we  would  find  no  dif- 
ficulty at  all  Id  sustaining  the  contract  made 
with  petitioner  for  four  years'  employment 
But  furthermore,  the  cliarter  being  sUent 
as  to  the  term  for  which  the  superintendent 
ahoold  be  elected,  and  Its  provisions  only 
autborbstng  the  board  of  education  "to  ap- 
point a  superlntoident  of  sidiools,  and  pre- 
-scrlbe  the  duties  and  fix  tlie  salary  of  such 
mpolntaidwt,"  It  followB  as  a  natural  and, 
we  think,  necessary  deduction  that  the  elec- 
tors In  ad<9ting  the  charter,  and  the  Legis- 
lature In  ratl^dng  It,  Intended  that  the  du- 
ratlon  or  term  of  office  of  the  superintendent 
of  acbools  should  be  craitrolled  by  tbe  gener- 
al statute^  wblcli  fixes  the  term  at  tour  years. 
Looked  at  fnm  any  angle  that  the  arga- 
ment  assumes,  we  think  that  the  contract 
of  petitioner  was  made  with  fiill  antlKxity 
and  must  be  Upheld. 

Pwemptory  writ  Is  ordered  to  be  Issued 
as  xwayed  tar ;  petltkno-  to  lian  his  cost& 

W«  concur:   GOMRBT,  P.  X;  SHAW,  3, 
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(4S  Cel.  App.  SM) 
PEOPLE  T.  8ABT0BI.    (Or.  862.) 

(District  Court  of  Appeal.  First  District.  Di- 
vision 2.  California.   Sept.  17,  1919.) 

1.  ROBBEBT  ^24(1)— EVIDIBTOK  SUfJTICIEHT 
TO  SUSTAIN  CONVIOTIOH. 

Evidence  held  snfflelent  to  sustabi  a  con- 
viction of  robbery. 

2.  GSiyiNAL  UW  «S»50&^ORBFIBAOT  HAT 
BE  IKIXKBKD  FBOH  U0T8  FSOTED. 

In  a  criminal  case,  the  fact  that  a  con- 
spiracy existed  may  be  inferred  from  facts 
proved,  although  there  is  direct  uncontradicted 
testimony  that  no  conspiracy  existed. 

3.  BOBBBBT  «S>16— SumOIBHOT  OV  XTIDBHOI 
TO  SUBIAIN  OONVIOnON. 

In  a  prosecution  for  robbery,  where  d^end- 
ant  was  charged  as  a  prlodpal  tm  the  theory 
tbat,  although  not  present  at  tbe  time  of  the 

robbery,  he  aided  and  abetted  In  its  commis- 
sion, under  Pen.  God^  g  971,  It  was  not  neces- 
sary that  a  detailed  plan  of  the  robtxny  had 
been  arranged  among  the  different  parties 
charged  with  the  crime. 

Appeal  from  Soperiw  Court,  Fresno  Coun- 
ty ;  ix.  r.  McCormlck,  Judge 

Richard  Bartori  was  convicted  of  robbery 
and  appeals.  Affinned. 

Frank  Cortin,  Short  &  Sutherland,  and 
Carl  B.  Lindsay,  all  of  Fresno,  for  ai^Ilant 

U.  S.  Webb,  Atty.  Gen.,  John  H.  Rlordan, 
Deputy  Atty.  <3en.,  and  B.  L.  Ghaml)erialn, 
of  Saoamenfas  for  tlie  Pet^tleb 

NOURSE,  J.  Defradant  was  charged,  to- 
gether with  his  codefendants  Sasselli  and 
Oattl,  with  the  crime  of  robbery  by  taking 
from  the  possession  of  one  Joe  Font!  a  cer- 
tain sum  of  money  by  force  and  fear.  De- 
fendants Sassidli  and  Gatti  Bbth  entered 
pleas  of  guilty.  The  defendant  Sartori  stood 
trial,  was  convicted  by  the  Jury,  and  prose- 
cutes this  appeal.  The  sole  ground  tor  re- 
versal urged  In  his  behalf  Is  tbat  the  evld^ice 
is  insuffleiait  to  Justify  the  Terdkt  of  con- 
viction. 

The  undisputed  facts  are  that  this  de- 
fendant first  met  Pontl  in  a  saloon  in  Fresno 
one  evening  at  about  6:30  o'clock ;  that  Pontl 
had  just  recently  arrived  from  Stockton; 
that  tbe  two  had  several  drinks  together  at 
the  bar,  where  Ptmtl  displayed  considerable 
money;  that  the  other  two  defraidants  were 
in  the  same  saloon  drinking  at  the  same  bar ; 
that  defendant  Sartori  left  Pond  for  a  short 
time  and  went  out  to  the  sidewalk,  where 
he  met  Sasselli,  to  whom  he  said: 

He  "had  a  friend  inside^  from  Stockton;  be 
has  980 ;  saw  him  buy  a  dxink,  and  he  change 
ed  a  920  gold  piece." 

It  then  appears  that  after  more  drinks 
were  had  Sartori  suggested  to  Ponti  that 
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they  eo  out  and  have  some  tamalea.  As  they 
stepped  outside  of  the  saloon,  he  orsed  Pontl 
to  get  into  Sasselll's  aatomoblle,  which  was 
standing  near  by,  saying  he  would  follow  <m 
hla  bicycle.  Pontl.  SasselU,  and  Gattl  drove 
off  in  the  automobile,  and  Sartorl  followed 
tor  a  few  blocks  on  bis  bicycl&  SasselU, 
driving  the  machine,  tamed  Into  the  country, 
and  when  several  rnUea  oat  of  town  be  and 
Oatti  fcnrdbly  took  Pontl's  money  firom  talm, 
put  him  oat  of  the  machine,  and  tanfed  bade 
to  town. 

On  their  way  back  Gattl  gave  SasselU  $50, 
telling  him  he  had  taken  $7S  firom  Ponti  and 
that  $25,  half  of  that  given  to  him,  was  for 
Sartorl  and  half  An-  hlmsdt  When  they 
readied  town,  Gatti  got  oat  of  the  machine 
and  Sasselll  proceeded  a  few  blo<fka  ontU  he 
picked  up  Sartorl,  to  whom  be  handed  $25, 
telling  him  that  Oatti  had  taten  $75  from 
PmU  and  had  gLma  him  $50  to  be  divided 
between  Sartorl  and  himselt.  Thereafter 
Sartorl  went  to  the  saloon  where  be  first 
met  Pontl,  and,  as  he  entered,  overheard 
Pcmtl  relating  his  experlenoee  to  the  pn^ri- 
^tor  and  accusing  "the  man  vlth.  the  Mcyclfc" 
Sartorl  stepped  ap,  and  aa  to  what  ttien  oc- 
curred  the  testimfMij  of  the  proprietor  of  the 
saloon  shows: 

"Sartorl  comes  In,  and  he  says  to  Ponti,  'I 
am  the  man  with  the  bicyde.*  And  so  Pontl 
says,  'I  win  go  np  to  make  my  own  complaint 
and  to  fight  it  oat,'  and  Ponti  asked  me  what 
place  was  the  police  headquarters,  and  I  show 
him.  And  Sartorl  says:  'If  you  want  to  go 
out  thoe,  I  will  ahow  you;  I  will  go  with 
you.'  AoS  so  when  It  started  that  way,  and 
Sartorl  says,  *lf  yon  put  me  In  the  complaint. 
I  will  fir  you,'  and  Ponti  says,  "NeTer  mind,' 
he  says,  'I  am  going  to  make  my  own  complaint,' 
and  BO  Sartori  tells  him  again,  'I  will  fix  yon.' 
At  the  seme  time  he  hit  him  and  he  fell  on  Hha 
floor." 

CI]  It  is  nndispnted  that  this  defendant 
was  not  present  at  the  time  the  crime  was 
committed.  To  ahow  his  partic^tiom  in  Ibe 
crime  the  prosecution  relies  upon  the  follow- 
ing drcnmstances:  TbAt  he  endeavored  to 
make  himself  very  agreeable  to  the  com- 
fii^ining  witness  as  soon  an  he  learned  that 
be  had  money  to  spend ;  that  he  told  hla  co- 
deftedant  Baas^l  that  the  cmni^alnlng  wit- 
ness bad  $80;  that  he  urged  tbe  complain- 
ing witness  to  go  out  to  get  something  to  eat 
and  th«i  persuaded  him  to  get  Into  tbe  auto- 
mobile of  SasselU;  that  he  accepted  $26  of 
fbe  money  taken  ttcaa  the  complaining  wit- 
ness, which  represented  one-third  of  the 
^oflts  of  the  robbery ;  and  that,  when  this 
defendant  reentered  the  saloon  and  beard 
the  complaining  witness  telling  of  the  rob- 
bery and  placing  the  Uame  on  the  man  with 


the  bicycle,  he  immediately  asserted  his  In- 
nocence, although  still  retaining  his  share  of 
the  spoils,  and  attacked  the  complaining 
witness  when  be  learned  that  a  criminal 
charge  was  to  be  laid  against  him.  This  de- 
fendant attempts  to  explain  the  receipt  of  the 
money  fnnn  SasselU  by  saying  that  Gatti 
owed  him  money,  but  his  testlmbny  was  tar 
from  convlndug,  and,  like  the  rest  of  Ids 
story,  came  frcmi  a  man  showing  a  gaUty 
knowledge  <tf  the  entire  affair.  After  a  care- 
ful examination  of  the  entire  reccvd,  it  Is 
difficult  to  see  how  the  jury  could  have  readi- 
ed any  other  verdict  than  that  returned. 

[n  AppeUant,  attacking  the  verdict.  Insists 
that,  as  the  prosecution  faUed  to  proro  a  con- 
spiracy throogh  the  testimony  of  SasselU 
and  Gattl,  Uie  jury  was  not  Inatifled  In 
drawing  an  Infermce  of  gitUt  under  Qie  dr- 
cumsEances  which  occurred.  The  argument 
Is  that,  where  direct  uncontradicted  evidence 
la  Introduced  to  ahow  Oat  no  consplracr 
existed,  the  Jury  Is  not  warranted  in  draw- 
ing the  Inference  of  the  existence  of  such 
con^iracy  from  the  &ctB  proved,  dting 
Maupln  T.  Solomon,  188  Pae.  198.  But  U 
the  rale  ot  that  dedsion  Is  as  stated  by 
appelant*  ttaot  it  cannot  be  the  nOe  In  crim- 
inal cases.  If  it  vrere,  there  could  be  no 
conviction  on  drctmistantlal  evidence  if  tiie 
defimdant  or  any  one  In  Us  bdialf  tocHc  tbe 
stand  and  directly  dmled  the  conmlaslim  of 
the  crime. 

[3]  In  the  instant  case  the  def aidant  is 
charged  aa  a  prlndpal  on  the  theory  that, 
although  not  present  at  Ihe  time  of  tba 
robbery,  he  did  aid  and  abet  in  its  commis- 
sion. Pen.  Code,  |  971.  It  Is  not  necessary 
for  the  prosecution  to  prove  that  a  detailed 
plan  of  the  robbery  had  been  arranged  among 
the  three  parties.  No  omversatlon  may  have 
been  necessary  between  Sartorl  and  SasselU 
or  between  Sartori  and  GattL  Sartori  gave 
the  Infwmatlon  regarding  Pontl's  possessloa 
of  the  money,  and  urged  him  to  get  into  Sos- 
selli's  automobile  with  Gattl  on  the  repre- 
sentation that  th^  were  going  to  have  some- 
thing to  eat 

AH  of  tbe  drcumstances  lead  inevitably 
to  the  cimclusion  that  the  defendant  partld- 
pated  in  tbe  frulto  of  the  crime  wltb  gnllty 
knowledge  and  criminal  Intent  Tbe  jury 
diose  to  follow  the  only  Inference  tbat  could 
be  reasonably  drawn  tnm  these  Circum- 
stances rather  than  the  denials  made  by  Oose 
jointly  diarged  with  tbe  crime. 

The  evidence  as  outlined  Is  sufflcteit  to 
support  the  verdict,  and  tbe  judgment  Is  af- 
firmed. 

We  eoncur:  LANGDON,  P.  J.;  BBIT- 
TAIN,  J. 
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FEOPUB      RAZa   (Or.  864.) 

(District  Court  of  Appeal,  Sinrt  District,  Dl- 
Tision  2,  Califdrnla.  Sept.  U,  1919.  Ke- 
hearins  Denied  by  Supreme  Cirart  Nor.  10, 

1919.) 

1.  Witnesses  «=>282%  —  Repetitiow  or 

CBOSS-EXAUINATION  FBOFEBLT  DBKIED. 
Where  cross-examination  of  complainli^C 
witncBs  had  been  Teir  complete  and-  compre- 
hensive, conrt's  refiual  to  permit  further  ex- 
amination, as  to  matters  which  bad  been  cov- 
ered several  times  in  the  coarse  of  the  (tom- 
examination,  w»»  fuopw,  under  Ood«  OIt. 
Proc  I  2044,  givisK  the  trial  court  poww  to 
ezerfdse  a  reasonable  control  orer  Uie  croas- 
«zamination  of  a  witnen. 

2.  Cbiminal  uw  <^719(8)  —  Abquwint  or 

PBOSECTTTINO    ATTOBRET    PBOPBB  BUIOnna 

UP  or  BVIDEKCE. 
Where  complainlns  witness  bad  testified  on 
croes-ezamlnatiQn  that  be  had  not  dlscnssed 
case  with  deputy  district  attorney,  and  that  fas 
had  visited  the  oSice  of  snch  attorn^,  but 
had  left  without  discussing  case,  because  at- 
torney was  busy,  deputy  district  attorney's 
statement  In  argument  to  jury  that  complaining 
witness'  testimony  was  tiiat  "he  had  not  dis- 
cussed the  ease  over  with  me  at  all;  he  came 
to  my  room  Intending  to  talk  it  over  witti  me, 
bat  I  was  busy,  and  did  not  talk  it  over  with 
him"— 'kid  a  proper  summing  up  of  testimony 
as  against  objection  that  the  deputy  district  at- 
torney was  stating  bis  own  knowtedge  of  the 
subject. 

8.  Cbhosal  uw  «a>1171{S)— SuTBiaifT  of 

FACT  nf  ABOmOCnT  TO  JUBT  HABin^MB  EB- 
BOB. 

Where  complaining  witness  unequivocally 
stated  during  cross-examinatiim  that  he  had  not 
discusaed  case  with  deputy  district  attorney, 
deputy  district  attorney's  statement  in  argu- 
ment to  jury  that  the  testimony  of  complain- 
ing witness  was  that  "he  bad  not  talked  the 
case  over  with  me  at  all;  he  came  to  my  room 
intending  to  talk  it  over  with  me,  but  I  was 
busy  and  did  not  talk  it  over  with  Um"— if 
improper  as  statement  of  deputy  district  at- 
tomey's  own  knowledge,  was  harmless. 

4.  Cbihzhai.  uw  ^823— Tbuth  or  testx- 

VONT  WnX  BB  FBEBOHBD. 

The  testimony  of  every  witness  wiH  be  pre- 
sumed to  be  tnitlifal 

6.  CBnnnAi.  uw  4s»1206(l)  —  InDBTBKia- 

RATB  SBNTENOE  LAW  00N8TITUTI0NAL. 
Indeterminate  Sentence  Law  (Pen.  Code,  } 
1168;  St.  1917,  p.  66B),  hOi  eonstltntional  as 
to  offttiass  einDmitted  attw  Its  nactmnt 

Appeal  from  STjperior  Ootirt,  Alameda 

County ;  James  0.  Qulnn,  Jndge. 

Ramon  Bazo  was  convicted  of  robbery,  and 
he  aroealB.  Afflmwd. 


IM.  W.  Sevier,  of  San  Trandsco,  and 
George  M.  Nans,  of  Oakland,  for  aj^^eUant 

n.  S.  Webb,  Atty.  Oen.,  and  John  H.  Blor 
dan.  D^ty  Atty.  Oen.,  for  the  People 

LANODON.  P.  J.  ThiM  iB  an  appeal  by  the 
defeidant  from  a  judgment  of  oonrlctltm  of 
the  crime  of  robbery.  The  appellant  present* 
three  points  upon  the  appeal.  We  shall  dia- 
CQBs  them  In  the  order  in  which  thc^  are  urg- 
ed. The  first  is  that  the  cross-examination 
of  the  cmnplalnlng  witness  Scott  upon  a  vital 
fact  was  improperly  and  unnecessarily  limit- 
ed by  the  trial  court  Scott  testlfled  that  m 
November  14, 1918,  at  about  10  i/clodc  In  the 
erenlng,  he  was  walking  along  the  atieet  In 
Oakland  when  he  was  attacked  by  fh»  de- 
fendant and  another  person;  that  the  de- 
foidant  knocked  him  down  and  cut  him  with 
a  knife  and  the  other  person  searched  hla 
pockets  and  took  from  them  two  coins,  a  five 
and  ten  cent  piece.  Appellant  argues  that,  as 
It  was  necessary  for  the  state  to  prove  that 
the  defendant  actually  took  some  proper^ 
from  Scott,  therefore  the  question  of  whether 
Scott  actually  had  the  coIqb  becomes  decisive. 
He  urges  that  the  excluded  questions  were 
directed  toward  this  matter  and  should  have 
been  allowed.  But  this  matter  was  testified 
to  repeatedly  by  Scott  upon  his  cross-exami- 
nation. He  said  he  had  a  Canadian  dime  and 
a  nickel  In  his  pocket  when  he  left  hla  home, 
a  few  momoits  before  the  attack;  that  he 
looked  at  the  coins  before  leaving  home,  and 
he  knew  they  were  there;  that  he  had  his 
hand  in  his  pocket  and  felt  such  coins  as  he 
was  walking  on  the  street  and  up  to  the  mo- 
ment of  the  attack ;  that  his  pockets  were 
good;  and  that  the  money  could  not  have 
rolled  out  in  the  struggle  on  the  sidewalk. 
Scott  was  a  negro  Pullman  porter.  It  is  true 
that  he  did  not  always  answer  questions  as 
directly  as  might  have  been  desired ;  hut  his 
examlnatlm  discloses  no  effort  to  evade,  but 
merely  the  difficulties  which  come  trom  a 
lack  of  precision  in  speech  and  In  thought, 
the  natural  consequences  of  lack  of  training. 
It  Is  evident  that  he  had  difficulty  In  compre- 
hending the  exact  meaning  of  many  of  the 
questions,  and  this  In  itself  made  it  necessa- 
ry for  many  questions  to  be  asked  a  number 
of  times.  The  court  permitted  this,  and  it 
seems  to  us  that  the  cross-ezamlnatbm  Is 
very  complete  and  comprehensive. 

[1]  Appellant  contends  that  he  should  have 
been  allowed  to  ask  five  certain  questions. 
It  la  not  necessary  to  discuss  the  relevancy 
of  each  of  these  questions  here.  In  so  far  as 
they  were  relevant  and  proper  cross-exami- 
nation, their  substance  was  covered  several 
times  In  the  course  of  the  cross-examination. 
It  appears  that  the  direct  examination  of 
Scott  covers  7  typewritten  pages  In  the  rec- 
ord, while  the  cross-examination  covers  over 
60  pages.  The  trial  court  has  the  power  to 
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eierdse  a  reasonable  control  over  ttie  erosa- 
examination  of  a  witness  (section  2044,  Code 
C\t.  Proc.}.  and  we  think  that  was  all  that 
was  done  in  this  case. 

The  second  point  urged  by  appellant  Is  that 
the  deputy  district  attorney  was  guilty  of 
misconduct  In  his  argument  to  the  Jury.  The 
fiicts  relating  to  the  Incident  complained  of 
are  that  the  attorney  for  the  defendant  up- 
on cross-examination  asked  the  complaining 
witness  several  times  If  he  had  talked  the 
case  over  with  the  deputy  district  attorney, 
to  which  he  replied  that  he  had  not.  In  reply 
to  further  questions,  Scott  stated  that  he  had 
gone  to  the  office  of  the  deputy  district  attor- 
ney at  the  close  of  the  trial  on  the  first  day 
and  had  remained  there  a  short  time,  but 
th^  had  not  talked  about  the  case;  that, 
during  the  three  or  four  minutes  that  he  re- 
mained In  the  office  of  the  deputy  district  at- 
torney, said  deputy  was  talking  to  some  one 
else,  and  he  (Scott)  was  waiting  for  him  to 
finish  talking.  In  his  argument  to  the  jtirr, 
the  deputy  district  attorney  referred  to  the 
attempts  of  counsel  for  the  defendant  to  im- 
pute to  him  Improper  practices  in  the  prepa- 
ration of  his  witnesses  for  the  trial;  he  ad- 
mitted that  he  had  talked  with  all  the  wit- 
nesses in  the  case  with  whom  he  had  had  an 
opportunity  to  talk,  as  a  regular  and  custom- 
ary part  of  his  duty.  He  continued  as  fol- 
lows: 

"I  say,  frankly,  and  Tery  gladly,  that  every 
witness  that  I  could  get  my  hands  on,  who  was 
gomg  on  the  stand,  told  me  definitely  what  hia 
testimony  was  going  to  be,  because  .1  wanted 
to  know  what  the  testimony  was  going  to  be." 

At  this  point  he  was  Interrupted  by  the 
counsel  tor  ttie  defendairt,  who  objected  to 
these  remarks  for  the  alleged  reason  that 
they  contradicted  the  testbuony  of  ttie  wit- 
ness Scott,  who  had  testified  that  lie  did  not 
talk  with  the  di^nty  district  attorney.  The 
deputy  district  attorney  then.  In  reply  to  this 
objection,  explained  his  rouark  to  tJie  Jary  by 
saying: 

"I  said  every  witness  that  I  could  get  my 
hands  on;  I  could  not  get  my  hands  on  Mr. 
Scott** 

Attorney  fbr  the  defoidant  tSien  called  at- 
trition to  the  testUnony  of  Ur.  Scott,  saying: 

"And  Mr.  Scott's  further  testimony  was  that 
he  was  in  Mr.  Agnew's  room,  with  the  door 
dosed.** 

To  wtaidi  the  deputy  district  attorney  an- 
■wered: 

"The  testimony  of  Bfr.  Scott  was  tiiat  be  had 
not  talked  the  ease  over  with  me  at  all;  he 
-came  to  my  room  Intending  to  talk  it  over 
-witb  me,  but  I  was  busy  and  did  not  talk  it 

over  witii  faim." 

Appellant  contends  that  this  statement  of 
the  deputy  district  attorney,  explaining  why 
he  did  not  talk  to  Scott^  waa  ontslde  of  Oie 


record  and  corroborated  the  witness,  and  was 
therefore  improper.  As  the  statement  ap- 
pears in  the  record,  It  Is  susceptible  of  being 
construed  as  a  statement  of  the  testimony  of 
Mr.  Scott,  and  as  such  It  is  sustained  by  the 
record,  for  we  find  upon  croes-exarolnatlan 
that  Scott  testified  as  follows: 

"Q.  Where  did  you  go  with  him,  after  you 
went  through  that  door?  A.  Out  in  his  office. 
Q.  Into  his  office.  A.  Yes,  sir.  Q.  What  did 
he  talk  about  in  there— the  weather?  What 
did  he  talk  about?  A.  Talked  about  notMng. 
Q.  Didn't  talk  about  anything.  How  long  were 
you  In  tiie  room  with  him?  A.  About  three  or 
four  minutes.  Q.  What  did  he  do  during  tlie 
time  yon  were  In  his  office  three  or  four  min- 
utes? A.  He  waa  talkbif  to  aone  one  else." 

AtmI  asaln: 

"Q.  What  wm  yon  doing  during  the  tiiree 
or  four  minutes,  or  whatever  time  it  was,  that 
you  were  in  Mr.  Agnew's' office  yesterday  even- 
ing? A.  I  wo  waiting  for  him  to  get  tSuoogh 

talking." 

Scott  also  testified  that  be  wait  to  the  of- 
fice of  the  deputy  district  attorney  for  fbe 
purpose  of  discussing  the  case. 

[2,  S]  It  does  not  seem  to  be  an  improper 
summing  up  of  this  testimony  to  say  that — 

"The  testimony  of  Mr.  Scott  was  that  ha  had 
not  talked  the  case  over  with  me  at  all;  he 
came  to  my  ro<nn  intending  to  talk  It  over  with 
me,  bat  I  was  busy  and  did  not  talk  It  over 
with  him." 

However,  let  us  assume  that  the  appel- 
lant's oonstrnctl<m  of  this  remark  is  correct 
and  that  the  deputy  district  attorney  was  not 
referring  in  the  latter  part  of  the  sentence  to 
the  testimony  of  Scott  on  the  stand,  but  was 
stating  his  own  knowledge  of  the  subject. 
While  clearly  this  would  be  misconduct  upon 
his  part,  yet  such  misconduct,  we  think,  under 
the  spedal  drcomstances  of  this  oase,  would 
not  be  such  prejudicial  error  as  to  warrant  a 
reversal.  Appellant's  argument  Is  baaed  up- 
on an  Insistence  that  the  fact  of  whether  or 
not  the  witness  Scott  talked  with  the  depnty 
district  attorney  was  Important  to  the  de- 
fendant's case.  But  we  have  the  repeated, 
unequivocal  statonent  of  Scott  that  he  did 
not  talk  to  him. 

[4]  There  is  a  presumption  that  follows  the 
testimony  of  every  witness  that  such  witness 
speaks  the  truth,  and  this  witness  remains 
nncontradlcted  on  this  point  Both  Scott  and 
the  deputy  district  attorney  admitted  t^t 
they  wished  to  talk  to  one  anoUier  about  the 
case.  Scott  testified  that  be  went  to  the  of- 
fice of  said  d^uty  for  the  purpose  of  talk- 
ing about  the  case,  and  the  deputy  district 
attorney  stated  in  his  argument  to  the  jury 
that  he  talked  wlth.every  witness  in  the  case 
that  he  could  "lay  bis  bands  on,"  and  would 
have  talked  with  Scott  If  he  had  had  tbe  op- 
portunity. The  reason  why  this  avowed  In- 
tention  and  desire  on  the  part  of  both  waa 
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not  c&nicd  ont  cannot  hare  way  bearing  up- 
on the  matter  one  way  or  tbe  other. 

[ij  Tbe  last  p<^t  made  by  the  appellant  la 
tbat  the  judgment  la  wnmeous  becanae  the 
Indeterminate  Sentence  Law  (section  1168^ 
Pen.  Code;  St  1917,  p.  665),  under  whldi  it  la 
imposed,  is  unconstitutional.  It  la  necessary 
tor  us  to  discuss  this  question,  because  It  has 
beoi  passed  upon  in  Re  Lee,  177  CaL  690, 171 
Pac.  958,  which  upholds  the  validity  of  this 
section  as  to  offoises  committed  after  Its 
enactment. 

The  Judgment  Is  affirmed. 

We  concur:  NOURSE,  X;  BBTHAIN,  J. 


(43  Cal.  App.  US) 

tiTNDLBY  at  bL  T.  LINDSAY,    (pit,  2980.) 

(District  Cteurt  of  Appeal,  E^rst  District,  Dlri- 
iion  1,  CaHfornia.   Sept  4,  1919.) 

1.  PXJADINO   ^=9263  —  RBrnsAL  OT  AMKivn- 
HKNT  TO  AN8WBB  NOT  ABUSE  OF  DISCRETION. 

Where  an  action  on  a  note  was  set  for  trial, 
tlioQgh  the  answer  of  defendant  did  not  deny  his 
default  and  merely  denied  on  Infonnation  and 
belief  that  the  instmment  had  been  transfisrrod 
to  plaintiflB,  refnsal  to  permit  an  Insnffident 
amended  answer,  during  the  progress  of  the 
trial,  afMr  defendant's  vain  attempt  to  secure 
postponementi^  was  not  an  abuse  of  discretion. 

2.  Coon  ^260(4>— GBAinxD  oh  iuvoloub 

APPEAZ. 

Where  the  whole  progress  of  tiie  trial  show- 
ed an  attempt  on  the  part  of  defendant  to  secure 
a  delay,  though  there  was  no  defense  and  it  ap* 
peered  that  defendant  appealed  on  wholly  friv- 
olous grounds,  a  penalty  will  be  Imposed  upon 
the  judgment  being  affirmed. 

Ai)peal  from  Sup^or  Court,  Ixn  Angeles 
County ;  Ii.  R.  Hewitt,  Judg& 

Action  by  M.  W.  Bindley  and  others 
against  I^curgus  Undsay.  From  a  Judg- 
ment for  plalntUfs,  defraidant  appeals.  Af- 
flnned,  with  penalty  for  the  taking  and  pros- 
ecution of  a  frivolous  appeal. 

A.  L.  Abrahams,  C.  W.  Prldie,  and  W.  I. 
Gilbert,  all  of  Los  Angeles,  for  appellant. 

E.  A.  Heserve  and  S.  E.  Meserre,  both  of 
Loa  Angles,  for  respondents. 

RICHARDS,  J.  This  Is  an  appeal  trom  a 
Jn^mmt  In  favor  of  plaintiff  In  an  action 
to  recover  the  sum  of  $1S^  with  Interest, 
attorneys'  fees,  and  costs,  alleged  to  be  due 
upon  a  pnanissory  note  of  the  defendant 

Tbe  only  qoestlon  presented  upon  this  ap- 
peal la  as  to  whether  the  trial  court  erred  in 
denying  the  defendant's  application  to  amend 
his  answer  at  the  time  of  the  trial  of  the 
case. 


LINDSAT 

p.) 

That  this  is  one  of  the  most  flagrant  In- 
stances of  abuse  of  the  processes  of  Justice 
for  purposes  of  delay  and  of  a  frivolons  ap- 
peal which  has  come  within  our  purview  the 
following  nndli^nted  facts  will  show:  Tbe 
plflintifls  commenced  this  action  on  May  18, 
1916,  by  filing  their  complaint  upon  a  prom- 
issory note  and  contract,  whldi  were  set 
forth  therdn  and  which  called  for  the  pay- 
ment to  the  ^alntiUTs  of  the  sum  of  $15,000 
by  tbe  defendant  as  the  purchase  price  of 
l.287ir^  diares  of  the  caidtal  stoc*  of  the 
Independoit  Sewer  Pipe  (Company  and  4 
shares  of  the  capital  stock  of  tbe  Pacific  Tile 
&  Terra  C!otta  Company.  On  June  26,  1916. 
the  defendant  filed  his  answer  htfein,  admit- 
ting all  of  the  allegations  of  tbe  complaint 
with  respect  to  the  purchase  of  the  said 
stodc  and  tbe  execution  of  the  note  and  con- 
tract, but  denytttg  for  want  of  information 
and  t>ellef  an  averment  in  the  complaint  to 
the  efltect  that  the  trustee  mentioned  In  Oie 
contract  had  assigned  and  transferred  to  the 
plalntifrs  the  note  tn  question  after  the  mak- 
er's default  according  to  the  terms  and  re- 
gulrementa  of  said  contract,  Whldi  aadgn- 
moit  and  transfer  It  was  the  duty  of  the  said 
trustee  pro  forma  to  make  upon  tlie  plain- 
tuts'  demand  after  sudi  default,  according 
to  the  exivess  agreonent  of  the  defendant 
in  said  contract  As  the  defendant's  default 
was  not  d«ded  It  would  aeon  that  thta  sole 
denial  of  the  defendant  for  want  of  Informa- 
tion and  belief  did  not  present  a  material  Is- 
sue. The  plalntlfls,  nevertheless,  moved  the 
court  on  July  8,  1916.  to  set  the  cause  for 
trial.  The  defendant  appeared  in  opposition 
to  said  motion  by  one  of  his  attorneys  of 
record,  who  announced  In  court  that  he  in- 
tended to  file  an  amended  answer,  setting  up 
fraud  In  the  obtaining  of  said  note.  The 
court  set  the  cause  for  trial  on  October  2S, 
1016,  in  order  to  allow  the  defendant  ample 
time  to  pr^are,  serve,  and  file  said  amended 
answer  If  be  so  desired.  A  fOw  days  before 
the  said  date  of  trial  an  assistant  in  ttie 
office  of  an  attorney,  who  waa  not  one  of  the 
attorneys  ot  record  fOr  said  defendant  made 
an  ^ort  to  have  the  trial  of  the  cause  fur- 
ther postponed  on  the  ground  that  his  prin- 
cipal expected  to  be  employed  to  try  ttie 
cause  (m.behtff  of  the  defendant  This  ef- 
fort was  unsuccessfuL  On  Uie  morning  of 
October  25,  101^  when  the  cause  was  called 
for  trial  one  of  the  attorn^  of  record  for 
the  defendant  aroeared  to  suggest  that  an- 
other of  bis  attorneys  of  record  oonld  not  be 
present,  but  had  arranged  wiUi  tbe  above- 
mentloned  attorney  who  was  not  of  record 
to  try  ttie  cause,  and  tbe  latter  could  not  do 
80  because  be  was  engaged  in  a  trial  In  an- 
other court  The  court's  attention  was  then 
called  to  tbe  fact  that  said  last-named  absrait 
attorney  waa  not  an  attran^  of  record  In 
the  case,  and  furthermore  that  no  amoided 
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annm  Itafl  erer  been  aeiTed  or  filed.  The 
ottorney  of  record  for  tlie  defendant,  who 
vaa  tben  preaeit  In  court  and  who  had  pn- 
rlonaly  aukounced  flie  defendant's  purpoee 
to  present  such  an  amended  answer,  made 
no  statement  or  offer  Indicatinff  that  the  de- 
fendant Intended  or  de^red  to  amend  his 
pleading,  whereupon  the  court  set  the  cause 
peremptorily  for  trial  for  the  hour  of  1 
o'clock  p.  m.  of  said  day.  At  said  hour  the 
aforesaid  attorn^  not  et  record  for  the  de> 
f^ant  was  present  .to  ask  a  further  post- 
•ponement  of  the  oas^  whldi  request  the 
court  refused  to  grant  ^nie  trial  Oien  pro- 
ceeded, and  after  a  witness  for  Qie  plaintiff 
had  been  sworn  one  of  the  attorneys  of  rec- 
ord appeared  with  an  affidavit  and  amended 
answer  of  the  defoidant  wfalcta  he  Oien  ai^ 
leaTe  to  file.  The  affidavit  presents  no  snffl- 
deat  reason  whatever  as  an  excuse  for  the 
defendant's  dday  In  presenttng  his  amended 
answer,  and  the  amended  answer  presents  no 
sufficient  averments  of  ftaud  In  respect  to 
the  transaction  In  the  course  of  whldk  uld 
note  was  executed  by  the  defendant  to  con- 
stitute a  defense  thereto.  The  court  after 
an  ezaminatlOQ  of  said  affidavit  and  answer, 
r^sed  permission  to  the  defendant  to  file 
the  same,  and  ordered  the  trial  to  proceed. 
The  defendant  presented  no  evidence  upon 
the  further  hearing  of  the  case,  and  Judg- 
ment accordingly  went  for  the  plaintiff  for 
the  recovery  of  the  fall  amount  due  upon  the 
note,  with  counsel  fees  and  costs.  The  de- 
fendant appealed  to  the  Supreme  CJourt  Uie 
notice  of  appeal  being  filed  on  November  IS, 
1916.  The  appellant's  opening  brief  was  filed 
February  16,  1917.  The  respondents'  brief, 
filed  March  19,  1917,  directed  attention  to 
the  foregoing  facts  as  disclosed  by  this  rec- 
ord, and  urged  that  the  appeal  was  frivolous 
and  taken  for  delay.  No  reply  brief  on  be- 
half of  the  appellant  has  ever  been  filed. 
The  cause  was  transferred  to  this  court  for 
hearing  on  May  19,  1919,  and  was  set  for 
argument  on  August  11,  1919.  No  appear- 
ance was  made  by  aro^lant  on  said  date, 
and  the  cause  was  submitted  without  argu- 
m«it  for  decision. 

[1, 3]  As  to  the  merits  of  the  case  It  is  ob- 
vious that  the  trial  court  committed  no  error 
or  abuse  of  discretion  in  refusing  defendant 
leave  to  file  bis  belated  and  Insufficient 
amended  answer;  and  It  appears  to  us 
equally  obvious  that  the  whole  procedure  of 
the  defendant  herein  from  the  time  of  his 
first  ^vpearance  In  the  case  down  to  the  pres- 
eat  momrat  has  been  marlced  with  a  delib- 
erate design  to  delay  the  operations  of  Jus- 
tice In  respect  to  the  enforcement  of  his  Just 
and  l^al  obligation,  and  to  persist  in  and 
consummate  such  purpose  by  the  taUng  and 
prosecution  of  a  frivolous  anwal. 

The  Judgment  la  affirmed,  with  the  added 
ponelty  of  $500  hereby  Imposed  upon  the  ap- 


pellant fur  the  tailing  and  prosccutton  «f  a 

frivolous  tippcal. 

We  concur:  WA8TB,  P.  J.;  BARDIN, 
Judge  pro  tem. 


(4S  CaL  App.  ») 

BADE8  T.  LOS  ANGELES  BT.  CORPORA- 
TION et  aL    (Olv.  3031.) 

(District  Court  of  Appeal.  First  District,  IHvfc* 
sioa  2,  CaUfomla.  Sept  15,  18180 

1.  Costs  ^=>154  —  Itboib  or  DUBmsBiCBiiT 
nm  TjLjEzifa  DxposmonB  xn  coav  bikl. 

Items  for  taking  depositlODi  are  proper 
disbursements  to  be  put  into  a  cost  bill,  unless 
they  were  nnnecesiaty,  or  for  some  vedal  rea- 
son should  not  be  allowed. 

2.  Costs  «Eal54— Itiic  fob  kpenbi  or  tax- 
nro  NKOESSABT  pBPosmoN  or  pLAiimrr. 

Where  the  taking  of  the  deposition  of  plain- 
tiff was  regular  in  all  particulars,  as  provided 
by  Code  Civ.  Proc.  {  2021,  subd.  I,  and  there 
was  no  contradictioQ  of  the  allegatioDs  of  de 
fendant  tliat  the  deposition  was.  necessary  for 
the  trial,  the  expense  of  taking  It  was  a  proper 
item  on  defendant's  cost  bill. 

3.  Costs  «=3l64— Expeksb  or  dkpositior  hot 

CHABOEABLB  AQAUTST  PABTT  WITHOOT  RO- 
TICB  or  TAKING. 

Where  no  notice  was  given  to  plaintiff  of 
taking  of  deposition  of  one  of  the  three  de- 
fendants, under  Code  Civ.  Proc.  Si  ^1,  2032. 
it  was  not  entitled  to  be  admitted  in  evidence 
against  plaintiff,  and  be  may  not  be  diarged 
with  it  as  costs. 

Appeal  firom  ^upnior  Oonrt  Los  Angelei 
County;  Grant  JadEson,  Judge. 

Action  by  Herbert  Eades,  a  minor,  by  his 
guardian  ad  litem,  Walter  Lu  EJades,  against 
the  Los  Angeles  Railway  Corporation,  a  cor- 
poration. Maude  Punk,  and  another,  result- 
ing in  Judgment  for  defendant  Railway  Oor- 
poratlon.  From  an  order  after  Jndgmmt 
granting  plaintUTs  motion  to  retax  costs,  and 
strike  items  from  the  Railway's  cost  bill.  It 
appeals.  Order  modified  and  affirmed. 

Gibson.  Dunn  &  Grutcher  and  Norman  S. 
Sterry,  all  of  Los  Angeles,  for  appellant 

B.  B.  Drake,  of  Los  Angeles,  for  respond- 
ent 

LANODON,  P.  J.  This  Is  an  appeal  from 

an  order  of  the  superior  court  made  after 
Judgment  in  favor  of  the  defa)dant  Los  An- 
geles Railway  Corporation,  the  app^ant 
liere,  which  order  granted  the  motion  of 
plaintiff  to  retax  coste  and  struck  from 
the  coat  bill  of  said  defendant  an  Item  of 
¥8.50  for  the  taking  and  transcribing  of  Q>e 
depoeltlm  of  plaintiff,  and  an  item  of  $17 
for  the  taking  and  transcribing  of  the  deposi- 
tion of  F.  O.  Funk,  one  at  the  defendants. 
The  motion  to  retax  costs  was  made  upon  the 
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gronnda  that  the  items  were  not  taxable  im- 
der  the  law  and  that  the  deposltlm  of  F.  O. 
Fnnk  was  taken  without  the  notice  or  knowl- 
edge of  the  plaintiff. 

Upon  the  hearing  of  the  motion  the  parties 
stipulated  as  to  all  material  facts,  from 
which  stipulation  It  appears  that  the  deposi- 
tion of  plaintiff  was  taken  by  the  defendant 
and  appellant  under  and  by  rlrtne  of  the  pro- 
Tldons  of  snlidivislon  1  of  section  2021,  Code 
of  CiTil  Procedare,  said  deposition  having 
been  taken  npoo  stipulation  of  all  of  the  par^ 
ties  to  the  said  action.  It  also  appears  that 
the  deposition  of  F.  O.  Fnnk  was  taken  upon 
a  stipulation  entered  into  between  counsel  for 
defendant  Fonk  and  counsel  for  defendant 
Los  Angeles  Railway  Corporation,  ^e  appel- 
lant, bnt  that  the  counsel  for  plaintiff  did  not 
sign  said  stipulation  and  had  no  notice  of  the 
taking  of  said  deposition,  and  plaintiff  was 
not  represotted  at  the  ta^ng  thereot  In  ad- 
dition to  tlie  stipulations  r^rding  these 
facts,  upon  the  hearing  of  said  motion,  the 
appellant  filed  an  affidavit  of  its  counsel 
to  the  effect  tbat  both  depodtions  were,  neces- 
sary to  the  preparation  and  trial  of  its  case. 
No  evidence  was  ofCered  by  the  plaintiff  to 
contradict  this  affidavit,  and  the  motion  to  re- 
tax  costs  was  not  made  upon  the  ground  that 
the  depositions  were  not  necessary. 

[1,  2]  It  is  stated  to  be  the  rule  that  Items 
for  taking  depositions  are  proper  disburse- 
ments to  put  into  a  cost  bill,  unless  they  are 
unneceBsary  or  for  some  special  reason  should 
not  be  allowed.  Undy  v.  McCheaney,  141 
Cal.  351.  358.  74  Fac.  1084;  GaL.  etc,  Oa  v. 
Schiappa-Pletnt,  ISl  ObL  732,  745.  91  Pttc. 
593.  The  taking  of  the  dwositloa  of  the 
plaintiff,  being  regular  in  all  particulars,  as 
provided  by  the  Code  of  Civil  Procedure^  and 
there  b^ng  no  contradiction  of  Oie  allega- 
tlODs  In  ttie  affidavit  that  tills  dftpoaitloa  was 
necessary  for  the  trial  of  tlie  action,  the  ex- 
pense ct  taking  the  same  was  a  proper  item 
vpoa  the  coat  bill  and  aboald  have  been  allow- 
ed. 

[I]  As  to  the  axpcoae  of  the  depoalticn  of 
the  defendant  B^ink,  we  think  the  a^ltm  of 
fbe  trial  court  waa. proper.  It  la  tme  tbat 
sectUm  2021,  Code  of  CttvU  Prooedunv  pro- 
vides for  tbe  taking  of  a  depoHtloii  of  a  party 
to  an  action.  However,  section  2081,  Code 
of  Civil  Procedure,  iwoviictes  bow  such  doposl- 
tiona  may  be  taken  "on  awvlng  upcm  tlM  ad- 
verse party  prevtons  notice  of  the  time  and 
place  of  examination,"  together  with  a  coi^ 
of  an  affidavit  showing  that  the  case  is  with- 
in the  provisl<ms  of  section  2021.  Section 
20^  Code  of  Civil  Procedure  provides  ttiat, 
vrtien  a  deq^ositlon  is  regularly  taken  in  the 
manner  provided  therein,  it  may  be  used  by 
dtber  party  upon  the  tilal  or  other  ivoceed- 
ing  against  any  por^  ^vlng  or  receiving  the 
notice.  It  bdng  admitted  that  no  notice  was 
given  to  the  plaintiff  of  the  taking  of  this 


deposition.  tmcTi  deposition  wns  not  entitled 
to  be  admitted  In  evidence  as  against  him. 
It  Is  stated  in  the  affidavit  of  the  appellant 
that  at  the  trial  the  plaintiff  objected  to  the 
introduction  of  the  deposltim  upon  this 
ground.  As  this  deposition  was  not  regular- 
ly taken  eo  as  to  make  It  admissible  in  evi- 
dence against  the  plaintiff,  It  would  seem  to 
follow  that  idalntifl  may  not  be  diarged  with 
it  as  costs. 

The  order  appealed  from  is  modified  by  al- 
lowing the  item  of  $8.60,  the  expense  of  tak- 
ing the  deposition  of  plaintiff,  thus  increas- 
ing the  amount  of  costs  allowed  to  appellant 
from  $47.70  to  $06.20.  As  modified,  the  or- 
dw  appealed  from  is  affirmed,  tile  appeUant 
to  pay  its  own  costs. 

We  concur:  BRITTAJN,  J.;  NOUBSB,  3. 


(tt  Cat  App.  2in 
GABL  V.  UeDOUGALL.    (Olr.  8088.) 

(District  Court  of  Appeal,  First  District,  Divl- 
sion  2,  California.   Sept  16,  1919.) 

1.  FOBOKBT  «=9>S,  27  —  IlRBIIT  TO  DXIUITD 
■eSBHTXAL  TO  OUMK. 

In  a  prosecution  tor  forgery,  the  intent  to 
defraud  Is  not  only  an  essential  slemoit  of  tiis 
crime,  tnit  is  essential  to  every  ItuUctment  for 
tiie  ofEenss. 

2.  LiBSZ.  AKD  BUNDEB  ®=>2— InTERT  IMUA- 
TEBIAI,  EXCEPT  AS  TO  EXEMPLABT  DAUAOGS. 

If  defeodant's  words  were  slanderous  as  to 
plaintllf,  the  intention  with  which  they  were 
used  is  immsterial,  except  possibly  <m  the  ques- 
tion of  exemplary  damages. 

3.  Libel  and  sbANDBB  «=37(12)— CHAaaa  of 

FOBOBBT  IVOLnDU  AZX  CLBUSNTa  OF  OF- 
FENSE. 

Defendant's  charge  that  plaintiff  was  a  forg- 
er, and  had  forged  defendant's  name  to  a  check, 
necessarily  indnded  all  elements  of  the  crime 
of  forgery,  indudlog  the  dement  of  intent  to 
defraud,  and  charged  a  (dony. 

4.  LlBlL  AlfD  SLAITDIB  €=^124(1)— iHSISITa- 
TIOK  DETININQ  0FFBN8X  IN  ACnOH  FOB 
CALLINO  PLAINTIFF  FOBQBB  PBOPEB. 

In  an  action  for  slander  by  having  called 
defendant  a  forger,  the  court  properly  iDStroct- 
ed  that,  to  enable  tlie  jury  to  determine  wheth- 
er the  language  used  by  defendant  amounted  to 
an  accusation  of  tlie  erime  of  forgery,  he  would 
define  the  offense,  and  tbat  Pen.  Code,  {  470, 
provided  that  every  person  who  with  intent  to 
defraud  dgned  the  name  of  another  or  of  a  flo- 
titious  person,  knowing  lie  had  no  authority  to 
do  so,  to  a  check,  committed  forgery. 

6.  LlBEI.  AND  SLAIfDEB  43»7(12)— OhABQX  OF 
FOBOEBT  BLANDEBOUS. 
If  defendant  diarged  plaintiff  with  tihe  crime 
of  having  forged  defendant's  name  to  a  check, 
such  charge  was  danderoos. 
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9.  Iamb,  akd  blandke  ^o100(S>— No  tabi- 

AftfM  BSTWEKT  FLEADINa  AND  FBOOV. 

Ill  an  Mtion  for  dander,  testimony  that  <!»• 
fendant  aaM  of  plaintiff,  "H«  forced  a  db«dE  on 
me,"  and,  "He  had  a  check  which  he  forged  bis 
name  to  it."  field  not  a  fatal  variance  from 
plaintiff's  allegation  that  defendant  said,  "Mr. 
Carl  (plaintiff)  is  a  forger,"  for,  though  plaintiff 
must  prove  the  use  of  the  particular  slanderous 
words,  it  is  BufBcient  If  enough  of  the  words  al- 
leged are  snbstantially  proved  to  oonstltnte  th« 
sting  of  the  charge. 

Appeal  fn>iD  Superior  Court,  Los  Asgeles 
County;  Curtis  D.  WUbur,  Judge. 

Suit  toy  Marcel  Carl  axatnst  D.  McDougall, 
administrator  of  ttie  estate  of  Tbeodore  Wle* 
sendangeTt  deceased.  From  Jodgment  for 
jriiaintlff,  defendant  appeals.  Affirmed. 

F.  F.  Oster  and  Peyton  H.' Moore,  both  of 
Los  Angeles,  for  appellant. 

W.  C  Btaelton,  of  Loa  Angaioii,  for  respond- 
ent 

BRrrTAIN,  J.  In  a  salt  against  Theo- 
dore WiesendaDger,  the  plaintiff,  Marcel 
Carl,  was  awarded  a  verdict  for  $300  actual 
and  f 700  punitive  damages  for  slander.  Wie- 
sendanger  appealed  from  the  judgment  en- 
tered upon  the  verdict  After  the  death  of 
the  appellant  vDoa  suggestion,  the  admin- 
istrator of  his  estate  was  substituted. 

The  complaint  was  in^two  counts,  and  In  it 
the  plnlntur  in  substance  alleged  the  defend- 
ant  had  to  two  different  persons,  then  the 
employers  of  the  plaintiff,  on  the  same  day 
but  at  different  times,  accused  the  plaintiff 
of  having  forged  the  defendant's  name 
as  the  indoraer  of  a  certain  check. 
The  appellant  makes  six  spedflcations  of  er- 
ror, which  may  best  be  discussed  In  what  ap- 
pears to  be  thefr  logioal  order.  They  are 
dostiy  rdated  and  all  refer  to  the  allegation 
that  the  defendant  said: 

"Mr.  Carl  is  a  forger.  He  has  forged  my 
name  to  a  diec^,  and  I  have  a  Utiwfraphed  copy 
of  the  check  in  my  ofiBce." 

[1-8]  In  criminal  prosecutions  for  foi^ry, 
the  Intent  to  defraud  is  not  only  an  essential 
element  of  the  crime  of  forgery,  but  is  an  es- 
sential element  to  every  indictment  for  for- 
gery. People  T.  Turner,  113  Cal.  278,  45  Pac. 
331;  Peoide  v.  Smith,  103  Cal.  563,  37  Pac. 
no.  In  rdianoe  upon  this  .strict  rule  of 
criminal  pleading,  the  appellant  contends  the 
complaint  in  the  present  case  was  fatally  de- 
fectlTe,  in  that  it  contained  no  allegation 
fliat  the  sUmderous  words  were  used  with 
the  Intention  of  charging  tliat  the  plaintiff 
had  forged  tlie  Indorsement  Intending  there- 
by  to  defraud.  If  the  words  were  danderons, 
the  intentim  with  which  they  were  used  is 
Immaterial,  except,  possibly,  upon  the  ques- 
tion of  exemplary  damages.  The  rule  relied 


upon  by  the  ai^ellant  Unds  Um.  TbB  durg* 
of  forgery  necessarily  Indudles  all  tbe  de- 
ments of  the  crime.  If  tbe  defendant  ac- 
cused the  plaintiff  of  forgery  or  said  tbe 
plaintiff  bad  forged  a  diedc,  he  accused  tlie 
plaintiff  of  a  felcmy.  It  is  not  necessary  ttiat 
the  language  used  should  be  diosen  witti  tbe 
technical  nicety  required  In  an  indictment. 
Mitchen  T.  Sharon  <a  C.)  61  Fed.  424,  425. 
Under  tbe  oontentloii  of  the  appellant  none 
but  fliose  trained  to  observe  the  techidcali- 
ties  of  criminal  procedure  would  be  able  to , 
slander  their  nel^hors,  and  they  would 
know  bow  to  limit  tbdr  statements  so  they 
might  do  tbe  wrong  and  avoid  its  consequenc- 
es. Where  one  accuses  another  of  bavlng 
forged  bis  name  to  a  duck,  the  language  can 
mean  nothing  other  tlum  that  the  powm  ao- 
CDsed  has  bem  guilty  of  a' felony. 

[4,  t]  The  appellant  contends  the  court 
erred  in  Instructing  the  jury  that  In  order 
to  enable  them  to  determine  whether  the  lan- 
guage used  by  the  defendant  amounted  to  an 
accusation  of  the  crime  of  forgery,  he  would 
define. for  their  purposes  the  offoiae  of  for- 
gery, and  in  further  instructing  them  tbat — 

"Section  470  of  the  Penal  Code  provides  in 
effect  that  every  person  who  with  lnt«it  to  de- 
fraud eigne  tiie  name  of  another  person  or  of  a 
fictitioos  person,  knoinng  that  he  has  no  an- 
thority  so  to  do,  to  a  check,  ctunmits  a  forgery." 

The  appellant  argues  tbat  there  was  no  al- 
legation In  the  complaint  that  the  language 
used  was  to  he  construed  In  any  other  man- 
ner than  according  to  Its  plain  and  literal 
meaning,  and  tbat  It  was  tbe  duty  of  the  trial 
court  to  construe  the  language.  This  the 
court  did  in  defining  forgery.  He  had  prevt* 
ouBly  properly  instructed  the  Jury  that  they 
must  determine  whether  or  not  the  defendant 
charged  the  plaintiff  with  the  crime  of  forg- 
ing hte  nametoachecfc.  If  such  a  charge  was 
made  It  was  slanderous.  Ghilders  v.  San 
Jose  Mercury,  105  Cel.  284,  38  Pac  003,  45 
Am.  St.  Rep.  40;  Smullen  v.  PhlUlps,  92  Oal. 
408,  28  Pac.  442. 

[6]  The  appellant  contends  there  was  a  fa* 
tal  variance  between  the  words  alibied  and 
those  proved.  Ndther  of  the  two  witnesses 
to  whom  the  statement  was  made  testified 
that  the  defendant  said,  "Mr.  Cart  is  a  forg- 
er," but  one  testified  tbe  defmdant  said  of 
Carl,  "He  forged  a  dieck  on  me,"  and  tbe 
othw,  tbat  tiie  d^mdant  said,  "He  bad  a 
chetik  whldi  be  forged  his  name  to  It"  ^e 
appellant  relies  on  those  cases  which  hold 
Omt  in  a  dvll  suit  for  slander  tbe  plaintiff 
must  prove  the  use  of  the  slanderous  worda, 
and  tbat  It  la  muTailing  tbat  the  Jury  Im- 
putes a  slanderous  meaning  to  other  words, 
meet  T.  Tldienor,  1S6  Cal.  843,  104  Pftc.  458, 
84  L.  B.  A.  (N.  8.)  823;  Hanb  T.  Frlermuth. 
1  GaL  App.  666»  82  Paa  STL  Ibe  rule  Is  un- 
questionable and  was  properly  applied  In 
those  cases.   In  the  Fleet  Case  the  diarge 
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was  that  tlie  defendant  had  said  the  plaintiff 
"stole"  certain  Jewelry.  The  evidence  was 
that  the  defendant  said  the  plaintiff  had 
"taken"  the  Jewelry.  The  word  "taken" 
does  not  imply  the  ctmimlssion  of  a  crime. 
The  statement  that  a  man  has  forged  axheck 
can  imply  nothing  else.  The  appellant  testi- 
fied he  had  not  made  the  statement  The 
Jury  believed  the  other  witnesses.  The  state- 
ments of  the  plainOflTfl  witnesses  were  within 
the  rale  that  slander  is  estaUistaed  If  enough 
of  the  words  alleged  are  substantially  pror- 
ed  as  constitute  the  sting  of  the  charge  and 
contain  the  poison  to  the  tHanctet,  Fleet 
T.  Ticbenor,  156  CaL  346,  104  Fac.  4S8.  34 
Ll  R.  A.  (N.  8.)  823;  Smith  ▼.  HolUster,  32 
Tt  70S;  Lewis  t.  McDaniel,  83  Ho.  677; 
UertlU  T.  Peealee,  17  N.  H.  540;  Zlmmer- 
man  t.  McMakin,  22  S.  0. 872,  63  Am.  Rep.  7. 

Tlw  appellant  dalms  ttie  court  erred  in  re- 
fnsing  to  give  two  requested  instructions  and 
in  giving  another.  Bia  mignment  on  those 
pt^ts  is  based  opon  the  same  groonda  and 
the  same  mtea  and  authorities  whldi  have 
been  discossed.  An  examination  of  the  rec- 
ord and  all  the  Instructions  leads  to  the  con- 
clusion that  the  instructiona  given  were  fair 
to  the  defendant,  onnplete,  and  in  accord 
witb  the  law  tiiat  in  such  actions  eoongb  of 
the  words  alleged  most  be  proved  to  contain 
ttie  sting  of  the  diarge  and  that  all  the  words 
charged  need  not  be  proved. 

raie  Judgment  Is  affirmed. 

We  concur:  LAKODON,  P.  J. ;  NOUBSB,  J. 


(41  Cal.  App.  229) 

WHITCOMB  V.  OIANNINI  at  aL 
(Civ.  2818.) 

(IMstrlet  Goart  of  Appeal,  Second  District  I>I- 
Tifldon  1,  Califbmia.    Sept  8,  1019.) 

1.  AFPUL  AMD    EBBOB  «=»110— NO  AFFKAI. 
nOM  ORDKB  DENTING  RBW  TEIAL. 

An  order  denying  motion  for  new  trial  ia 
not  appealable,  and  an  attempted  appeal  there- 
from ilionld  be  dismlBsed. 

2.  BvziwiffOB  Cs»T^Pbibitiiption  ih  tavor 
or  uouiiABm  of  oobfoiuxb  FBooEunnas. 

Where  no  showlog  is  made  that  a  r^lar 
directors'  meeting  of  a  certain  date  was  llle- 
gally  celled,  assembled,  or  bdd,  if  notice  of  the 
meeting  was  required  to  be  ^ven  each  direc- 
tor, it  must  be  preanmed.  In  the  absence  of 
contrary  showing,  that  aodi  notice  was  given. 

3.  OOBPOBATIONS  4^298(8>— NOTIOK   TO  DI- 

BEoroBs  07  AWOuxnaD  VERina  unmcxs- 

SABT. 

Where  a  directors^  meeting  of  s  certain  date 
was  r^Dlarly  held,  and  a  aiajotity  of  the  di- 
rectors were  preaent,  and  actio*  to  adjourn  to 
a  later  date  was  regularly  taken,  no  notice  to 
directors  of  the  adjoumed  date  waa  necessary. 


4.  GOBFOBATZONS     4s»298(0    —  DlBEOTOBS* 
UBITINa    NOT    IRBBQUIAB    BEOAUSB  HELD 

'  THBEB  HOtTBS  LATEB. 

The  fact  that  the  minatcs  of  a  directon^ 
meeting  showed  that  the  directors  assembled 
at  1  p.  m„  instead  of  10  a.  m.,  as  ordered  by 
the  rcsolotion  of  adjournment  previoualy  made 
at  a  regular  meeting,  la  not  material  on  the 
regularity  or  irregularity  of  the  meeting,  as 
it  may  be  presomed  tiie  directors  met  as  soon 
as  a  qoorum  assembled  after  10  a.  m.,  particu- 
lariy  in  the  absaice  of  diowlng  that  the  single 
absent  director  appeared  after  10  and  failed 
to  remain  because  of  lack  of  a  quorum. 

5.  COBFOBATZONS  «=303— STOOKHOLDBB  ICDST 

mm  wTTEm  six  uonthb  atebx  bazx  ro  sn 

ASIDB  ASBESSUEffT, 

Where  an  assessment  on  corporate  stock 
levied  by  directors  waa  not  invidid,  and  As 
stockholders  bad  notice  of  Aeir  dellnqnendea, 
the  irregolarity  tiiat  reqnidte  notices  to  direc- 
tors were  not  j^ven  of  the  meeting  when  reso- 
lution waa  passed  postponing  a  previously  fix- 
ed date  of  sale  of  delinquent  stock  was  includ-- 
ed  within  Civ.  Code,  }  847,  providing  a  stock* 
holder  in  such  case  must  bring  his  action  with- 
in aiz  montlu  after  the  data  of  sale. 

6i  COBPOBATZOIVS  «=3>88(2)  —  NOTIOB  OF  AB- 
BESSKENT  TO  OKB.  ROnCB  TO  BOTH  JOZBT 
StOCXBOLDKBS. 

If  platatitr  was  a  stockholder  In  defendant 
company  of  whom  it  was  bound  to  take  notice 
as  such,  his  Interest  in  bis  10  shares  of  stock 
being  a  Joint  Interest  with  the  original  owner 
of  such  shares,  notice  to  the  original  owner  of 
an  aaeeaament  was  notice  to  him. 

7.  CoBFOBATiom  «sb890!)— NonoB  to  ooh- 

PAKT  or  INTEBBST  Or  Om  HOT  AFFBABINO 
OH  BOOKS. 

A  corporation  was  not  compdled  to  take 
notice  of  the  Interest  In  10  shares  of  stock  of 
one  who  bad  acquired  a  Joint  Interest  therein 
with  the  original  owner,  and  bad  merely  had 
his  name  written  on  tiie  original  certificate 
with  that  of  tiie  owner,  but  no  transfer  made 
on  tbe  books  of  the  company,  so  that  the  only 
notice  tiie  company  was  required  expressly  to 
give  of  the  levying  of  an  assessment  on  His 
stock  was  notice  to  the  original  owner. 

8.  COBFOBATIONB  ^s>93— PtTBCHASB  OF  BTOOH: 
BT  DIBEOTOB  AT  SAI.B  FOB  AflSBSBMBHT. 

A  director  In  the  company  when  an  assess- 
ment waa  levied  and  sale  of  delinquent  stock 
made  ft«fd  not  ineligible  and  disqualified  by  any 
confidential  relationship  to  the  stockholder  from 
bidding  at  the  sale  or  purchasing  the  stock 
sold. 

Appeal  from  Superior  Court,  Tulare  Oouu- 
t7 ;  W.  B.  Wallace.  Judge. 

Action  by  O.  S.  Whltcomb  against  Frank 
Gianuini  and  the  Tulare  County  Power  Com- 
pany, a  corporaticm.  From  judgment  for 
plaintiff,  and  from  an  order  denying  their 
motion  for  a  new  trial,  defendants  aiq;ieal. 
Appeal  from  order  denying  motion  for  new 
trial  dismissed;  Judgment  reversed. 
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B.  I.  Feemster  and  Ulddlecoff  &  Feemster, 
all  of  yisalia,  for  appellants. 

Ward  Gbapman,  of  Los  Angeles,  and  Brad- 
1^  &  Bradl^,  <tf  yisaUa,  for  respondait 

JAMES,  J.  [1]  This  action  was  brought  to 
recover  ten  sbares  of  corporate  stock,  or  tbe 
value  thereof,  which  plaintiff  alleged  bad 
been  made  Illegally  the  subject  of  a  sale 
for  delinquent  assessment.  Flalntllf  bad 
judgment,  from  which  the  defendants  appeal. 
There  was  also  an  appeal  attempted  to  be 
taken  from  an  order  denying  to  defendants 
a  new  trial ;  but,  as  that  order  was  not  ap- 
pealable, the  appeal  therefrom  should  be 
dismissed. 

[2-4]  The  contentions  of  the  plaintiff,  which 
were  upheld  by  the  trial  court,  were:  First, 
that  the  meeting  of  the  directors  at  which  tae 
assessment  was  levied  was  not  legally  called, 
In  that  the  directors  were  not  given  written 
notice  of  the  time  and  place  of  bearing;  sec- 
ond, that  a  snbsequent  meeting  of  the  direc- 
tors, at  which  a  resolntlon  was  adopted  post- 
poning the  sale  of  stock  upon  which  the 
assessment  had  become  dellnquesit,  was  il- 
legally held,  in  that  the  directors  were  not 
given  written  notice  of  the  time  and  place 
of  hearing;  third,  that  the  i^alntiff  as  a 
stockholder  never  received  a  notice,  nor  was 
any  sent  to  him,  advising  him  of  the  de- 
linquency; fourth,  that  defendant  Qlanninl, 
who  was  the  purchaser  of  the  stodE  at  the 
delinquency  sale,  belr.g  a  director  of  the  cor- 
poration, the  stock  of  which  was  thai  being 
sold,  was  Ineligible  and  disqualified  to  bid 
at  such  sale.  It  appeared  In  evidence  that 
the  4tb  of  August,  1914,  was  the  day  regular- 
ly set  by  the  by-laws  of  defendant  corpora- 
tion for  the  holding  of  the  regular  monthly 
directors'  meeting.  There  were  seven  direc- 
tors, all  of  whom  were  present  except  one 
on  the  day  of  this  regnlar  meeting.  The 
directors  present,  after  the  meeting  was  con- 
vened, adjourned  the  regular  meeting  to 
August  11th,  at  10  a.  m.  The  minutes  of  the 
meeting  of  the  directors,  held  on  the  11th  day 
of  August,  showed  that  the  meeting  convened 
at  1  p.  m..  Instead  of  10  a.  m.,  and  that  all 
directors  again  were  present  except  one.  The 
secretary  of  the  corporation  testified  that 
he  bad  given  written  notice  by  letter  to  this 
director  and  that  he  had  received  a  tele- 
phonic communication  from  the  director  stat- 
ing that  he  would  be  unable  to  attend  the 
meeting.  There  was  no  evidence  offered  to 
contradict  this  latter  showing  as  to  ttie 
notice  having  been  given  In  writing  to  the 
absent  director  of  the  meeting  of  August  11th. 
No  showing  was  made  on  the  part  of  tbe 
plaintiff  that  the  regular  meeting  of  August 
ith  was  illegally  called  or  assembled  or  held, 
and,  if  notice  of  that  meeting  was  required 
to  be  given,  it  must  be  presumed  in  the  ab- 
sence of  a  contrary  showing  that  such  notice 
was  given.  Sferlazzo  r.  OUphant,  24  Oal. 
App,  8X,  act  page  SO,  140  Pac.  288.  Tbe 


meeting  of  August  4tb  being  re^folarly  held 
and  a  majority  of  the  directors  being  pres- 
ent and  the  action  to  adjourn  to  the  later 
date  of  August  11th  having  been  regularly 
taken,  no  notice  to  directors  of  the  adjourned 
date  was  necessary.  See  Seal  of  Qold  Min- 
ing Co.  V.  Slater,  161  Cal.  621,  120  Pac.  15, 
where  It  Is  said: 

"A  director  receiving  notice  of  a  meetiog  was 
boand  to  know  that  a  gnorom  might  adjourn, 
and  that  business  might  be  transacted  at  the  ad- 
journed meeting.  And  this  la  in  accordance 
with  the  general  role,  which  is  that  no  notlM 
of  adjonrnmoit  of  a  meeting  regularly  called 
need  be  glvw"— dtlng  antborltles. 

Hence,  not  only  was  no  notice  rwjdired  to 
be  given  to  any  director  of  tbe  time  and 
place  for  the  holding  of  the  adjourned  di- 
rectors' meeting,  but  the  eridence  wlOiout 
dl&pute  shows  that  tbe  only  director  absent 
on  August  11th  was  notified  In  writing.  Tbe 
fact  that  the  minutes  of  the  meeting  showed 
that  the  dlrectora  assembled  at  1  p^  m..  In- 
stead of  10  a.  m.,  as  ordered  by  the  resolu- 
tion (rf  adjonnunent,  previously  made,  seems 
to  us  not  to  be  material,  tor  the  reason  that, 
In  the  absence  of  evldeiice  to  the  contrary* 
It  may  be  presumed  that  tbe  directors  met 
as  Boon  as  a  quorum  had  ass«nbled  after 
the  hour  of  10  a.  m.,  and  especially  In  view, 
too,  of  the  fkct  that  no  showing  was  made 
that  fbe  absent  director  appeared  at  10 
o'clock  and  failed  to  remain  because  of  the 
lack  of  a  quorum.  He  had  previously  noti- 
fied the  secretary  that  be  would  not  appear. 
The  directors'  meeting  of  August  11th.  at 
which  the  resolution  was  adopted  levying  the 
assessment  against  tbe  stock  of  the  defendant 
corporation,  was  therefore  duly  held  and 
legally  noticed  and  called.  That  the  resolu- 
tion lev>'lhg  the  assessment  was  sufficient  In 
form  and  substance  is  not  disputed.  In  thla 
resolution  It  was  declared  that  the  assess- 
ment levied  thereunder  should  beccHne  de- 
linquent on  the  16th  day  of  September,  1914, 
and  that  all  delinquent  stock  on  which  the 
assessment  had  not  been  paid  should  be  sold 
on  the  Sth  day  of  October,  1014,  at  2  d'dock 
p.  m.  On  the  first  Tuesday  In  September, 
that  being  the  time  fixed  by  the  by-laws  for 
the  holding  of  the  regnlar  monthly  directors' 
meeting,  a  quorum  was  not  present  Minv- 
Ity  directors  attempted  to  adjourn  UDtil 
September  2d.  On  Septembu-  2d  a  quorum 
was  present  and  an  adjournment  was  takoi 
to  September  17th.  Five  directors  were  pres- 
ent at  the  meeting  of  September  17tb  and 
an  adjournment  was  again  taken  to  October 
3d.  At  the  meeting  of  September  17th,  at 
which  there  were  present  all  but  two  di- 
rectors, a  resolution  was  adopted  providing 
for  tbe  publication  of  a  notice  giving  the 
names  of  those  delinquent  and  tbe  stock  held 
by  them,  and  giving  notice  of  sale  which  was 
to  take  place  on  the  Sth  of  October,  1914,  aa 
previously  determined  in  the  resolution  levy- 
ing the  assessment  At  the  October  8d  meet- 
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lug,  at  which  sB  dlrectora  were  present  ex- 
cept  one,  the  abcwat  director  being  the  direc* 
tor  who  la  defendant  here,  Oiannlnl,  a  reso- 
lution was  adopted  postponing  the.  date  of 
sale  frmn  October  5th  to  November  4th,  and 
providing  for  a  publication  of  notice  of  snch 
extension  or  postponement  We  have  al- 
ready concluded  that  the  proceedings  up  to 
and  inclndlug  the  levying  of  the  assessment 
were  regularly  taken  and  had,  and  the  record 
further  shows  that  subsequent  proceedings 
op  to  end  Including  the  date  of  dellnQnencr 
as  fixed  in  the  resolution  last  referred  to, 
were  all  completed  as  required  by  law.  The 
resolution  ordering  the  assessment  contained 
complete  direction  for  the  publication  of  the 
necessary  notice  of  sale  for  delinquencies 
(Civ.  Code,  I  337),  and  the  publication  of 
that  notice,  it  is  admitted,  was  had  in  ac- 
cordance with  the  direction  of  the  resolution. 

[B]  The  question  as  to  whether  the  meet- 
ing of  October  3d  was  regularly  called  and 
held,  that  being  the  meeting  at  which  the 
resolution  was  passed  pcwtponlng  the  date  of 
sale  to  November  4th,  Is  next  entitled  to 
consideration.  If  all  of  the  directors  had 
been  present  at  that  meeting,  there  would 
have  been  no  question  as  to  the  legality  of 
the  action  taken,  regardless  of  the  matter 
of  notice  having  been  given  to  any  of  them. 
Civ.  Code,  {  320a.  It  may  be  assumed  that 
the  court  was  correct  In  finding,  as  it  In- 
ferentlally  did,  that  the  requisite  notices 
were  not  given  of  the  tdeeting  of  October  Sd. 
The  assessment,  as  has  been  noted,  was  not 
Invalid ;  Qie  stockholders  had  notice  of  their 
delinquencies.  Hence  we  think  that  the  Ir- 
regularity, if  such  it  be,  was  one  included 
within  tbe  provisions  of  section  347,  Civil 
Code,  which  provides  that  a  stodcholder  most 
In  such  case  bring  his  action  within  six 
months  after  tbe  date  of  sale.  This  action 
was  cnnmenoed  by  the  filing  of  a  complaint 
on  Feltouary  21,  1916;  the  sale  of  the  stock 
was  made  In  November,  1914.  Assuming  that 
the  plaintiff  as  stockholder  received  all  the 
necessary  notlceB  and  that,  as  we  have  al- 
ready decided,  the  levying  of  the  assessment 
was  regularly  dxme,  plalntiCTs  actfwi  would 
he  too  late. 

[6-t]  There  is  next  to  be  considered  the 
question  as  to  whether  at  the  times  material 
to  the  levying  of  the  assessment  and  making 
of  the  sale  plaintiff  was  in  fact  a  stock- 
holder in  defendant  corporation  and.  If  so, 
whether  he  was  charged  with  notice.  It  Is 
admitted  by  the  defendants  that  no  special 
notice  was  given  to  the  plaintiff  of  the  levy- 
ing of  the  assessment,  as  required  by  section 
836,  Civil  Code;  that  is,  no  notice  was  given 
to  hlra  other  than  such  notice  as  might  be 
Imparted  by  that  published  In  tbe  newspaper. 
Admittedly  the  giving  of  notice  by  publica- 
tion alone  under  the  section  of  the  Code 
cited  would  not  be  suffictent  The  ten  shares 
<ff  stock  referred  to  in  this  amtroversy  were 
orifdnally  issued  to  one  Hall  and  had  never 


been  transferred  from  Hall  to  any  persm 
upon  the  books  of  the  ooriMraUon  np  to  and 
including  the  date  of  sale  as  made  under  the 
assessmrait  It  seems  that  the  defendant 
corporation  was  oigaged  In  the  business  of 
furnishing  a  certain  form  of  power  to  Its 
stockholders.  After  Hall  secured  his  stock, 
he  parted  with  some  interest  in  land,  which 
was  affected  by  the  stock,  to  this  plaintiff, 
and  the  certificate  of  stock  was  t&k&i  to  the 
office  of  defendant  corporatlm  and  the  person 
In  charge  notified  of  tbe  fact  that  Whit- 
comb  had  become  the  owner  of  an  undivided 
interest  in  the  stock.  There  was  ^estlmMiy 
that  the  secretary  of  tbe  corporation 
took  the  original  certificate  and,  aftei*  the 
name  of  Hall,  appearing  therein,  vrrote  the 
name  of  this  plaintiff.  Plaintiff  testified  that 
he  was  the  joint  owner  with  Hall  of  the 
stock  np  to  the  time  that  Hall  transferred 
his  entire  tuterest  to  the  plaintiff.  Under 
the  issues  made  by  the  pleadings,  we  must 
assume  that  this  latter  transfer  was  made 
after  the  sale  for  dellnquoit  assessment  We 
have  noted  that  the  stock  was  never  trans- 
ferred npon  the  books  of  the  corporation. 
It  is  shown  that  notice  of  the  assessment 
was  given  to  Hall,  the  record  owner,  and 
that  ncme  was  given  to  the  plaintiff.  As  far 
as  can  be  gathered  from  the  record  tbe  in- 
terest acquired  by  Whltcomb,  the  plaintiff, 
both  In  the  property  of  Hall  and  In  the  stock 
of  defendant  corporation,  which  was  useful 
principally  in  connection  with  that  property, 
was  In  tbe  nature  of  a  partnership  Interest 
Plaintiff  in  his  testimony  insisted  that  the 
Interest  was  a  joint  Interest,  and  if  we  are 
to  assume  that  the  corporation,  because  of  the 
fact,  as  It  appeared,  that  It  had  knowledge 
that  both  Whltc<Knb  and  Hall  were  being 
dealt  with  in  connectI<m  with  the  power 
furnished  to  the  land,  is  estopped  from  deny- 
ing that  plaintiff  held  a  stockholder's  inter- 
est In  the  coriMratlon,  then  we  think  that  It 
Is  logically  to  be  concluded  that  notice  to 
Hall  was  notice  to  Whltcomb.  We  are 
strongly  Inclined  to  the  conclusion  that  as 
the  stock  had  never  been  transferred  on  the 
books  of  the  corporation  the  latter  was  not 
bonnd  to  recognize  Whltcomb  as  a  8to<^holder 
when  It  gave  notice  of  the  assessment  levied. 
While  it  is  true  that  Whltcomb  stated  in  his 
testimony  that  he  asked  the  secretary  to  see 
that  the  books  were  changed,  he  made  no 
request  at  any  time  to  have  any  specific 
number  of  shares  of  stock  assigned  to  him, 
or  for  any  new  certificate  to  be  Issued  to 
him,  but  went  away  content  with  the  writing 
In  of  his  name  after  Hall's  on  the  original 
certificate,  after  stating  to  the  secretary 
that  he  had  become  "jointly"  interested  in 
the  stock  wltb  Hall.  Section  324  of  the 
Civil  Code  iVDvldes  that  stock  may  be  trans- 
ferred upon  the  books  of  the  corporatlm, 
and  provides  that  "until  the  same  Ig  so 
entered  upon  the  boo^  of  the  corporation 
as  to  show  the  n4me8  ot  tiie  parties  by  whom 
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and  to  wlxRB  transeured,  the  number  of 
tbe  certtOcate,  tbe  mmiDer  or  designation  of 
Oie  Bbarea,  and  tbe  date  of  tbe  transfer,'* 
mdi  transfiBT*  except  aa  between  the  partlea. 
ilumld  not  be  voUd.  Under  tbe  facts  ebown 
we  conclode:  Fint,  tbat  asnunli^  tbe  plain- 
tiff to  bave  beoi  a  stockbfdder  of  defendant 
coiporstlon  and  of  whom  defendant  corpora- 
tion was  bonnd  to  take  notice,  tiw  interest  in 
tbe  stodc  beins  a  Joint  intmest,  notice  to  Hall 
of  the  deiinquoit  assoBament  was  notice  to 
bim.  Secondl7)  tbat  it  is  not  correct  to 
assome  tbe  eorimratlfflt  was  compelled  to  take 
notice  of  tbe  interest  in  the  stock  of  tbe 
plaindff,  but  that  relying  upon  its  records, 
there  appearii«  not  to  bare  been  a  trans- 
fer made  from  HaU  to  plaintiff,  the  only 
notice  that  was  required  to  be  expressly  given 
ct  tbe  levyi^  of  tbe  asseBBment  was  tbe  no- 
tice to  HaU.  The  dalm  made  and  to  which 
countenance  was  giTen  by  tlis  trial  judge, 
tbat  ibriannini,  being  a  director  at  tbe  time 
of  the  levying  of  tbe  assessment  and  the 
sale  made,  ma  ineligitfle  and  disqualified 
from  bidding  at  tbe  sale  or  ot  purdiaidng 
Bto(^  aidd  tbweat,  we  are  not  prqiared  to 
flustein.  The  facte  shown  in  no  way  iUoa- 
trate  a  case  where  the  relatton  of  the  director 
to  tbe  stockholder  was  of  snch  a  ctmfldentlal 
character  as  to  make  it  a  breach  of  faith 
or  trust  sbould  he  be  permitted  to  purchase 
the  stock. 

In  our  opinion,  the  trial  Judge  was  In 
error  in  the  making  up  of  bis  condnslons 
as  to  the  rights  of  tbe  plaintiff. 

The  appeal  from  the  order  denying  defend- 
ante*  moti<m  for  a  new  trial  is  dismissed. 
The  Judgment  is  reversed. 

We  otHKur:  OONREY,  P.  J.;  SHAW,  3. 


(48  Cal.  App.  2S»> 

DB  BOOK  ▼.  DE  BOCK  et  aL    (Civ.  1800.) 

(District  CioTirt  of  Api>eal,  Third  District,  Cal- 
ifornia.  Sept  17, 1919.   Rehearing  Doiied 
by  Supreme  Court  Nov.  14,  1919.) 

1.  APPBAX,  AKD  EBBOB  ^S»757^)— tTlfREOKS- 
SABT  TO  PBINT  AU,  TESTZUONT  IN  BBIEF. 

The  Legisl&tare  did  not  intend,  by  tbe 
enactment  of  Code  Civ.  Proc.  {  953c,  tbat  ap- 
pellaat  ahoald  be  required  to  print  in  his  brief 
all  the  testimony  appearing  in  tbe  record,  or 
even  all  the  testimony  relating  to  the  points 
urged  by  him  for  reversal. 

2.  HnSBAIVD  AltD  win  4=»332— COHPUIITT 
BT  Wm  ffTATinO  CADSE  Or  ACTION  FOB 
AUENATION. 

In  a  wife's  action  for  alienation  of  her 
husband's  afiFeetlops.  complaint  held  saffidoit 
to  state  a  cause  of  action. 


BBPORTBB  (CaL 
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8.  EaropFBL  ♦=a8(2>— JupoMENT  «BaeS3— Es- 
Topm.  or  wxR  sdino  ma  AumiATioit  bt 

PBBVIOUS  AZXBOATIOna  WHIN  BUINS  VOB  DI- 
VOBOB. 

Wife  Md  not  estopped.  In  her  action  for 
alienation  of  her  faosband's  affectlona,  from  de* 
nying  certain  facts  alleged  by  her  in  her  com- 
plaint Id  suit  for  divorce  against  the  hoaband, 
defendants'  attempt  being  to  invoke  an  estop- 
pel by  judgmuit  in  effect,  while  such  an  es- 
toppel can  only  arise  and  be  Invoked  where  the 
subject-matter  of  the  litigation  and  tbe  parties 
are  the  same. 

4.  Evidence  ^265(jB)— PuEADma  nr  fbiob 

SUIT  REBUTTABLB  A*  ADMIBSIOH  AOAINST 

INTEBEST. 

In  a  wife's  suit  for  alienation  of  her  hus- 
band's affections,  complaint  in  her  prior  divorce 
action  against  bim  can  perform  no  other  office 
than  that  of  evidence  of  an  admission  on  plain- 
tiff's part  that  the  material  facts  stated  in 
her  divorce  cf»nplaint,  which  was  verified,  are 
true,  not  being  oonduslve,  but  rebuttable  as  aa 
admisstrai  against  interest, 

6.  Husband  and  wira  «=»333(9)— SiTFnciEN- 
ct  or  evidence  to  show  aijenation  ot 
husband's  AJTECTIONB. 
In  an  action  by  a  wife  for  alienation  of  her 
husband's  affections  against  the  husband's  broth- 
er, his  sister-in-law,  and  the  woman  alleged  to 
have  exercised  ttie  improper  influence  over  the 
hu^and,  evidence  Aeld  losufflclent  to  justify 
verdict  against  such  womsn,  but  suffident  to 
support  verdict  against  the  brother  and  dster>- 
in-law. 

6.  Husband  and  wife  «=s>333(8)— Evidenob 

or  CONVEBSATIONS  IN  SUIT  SOB  AtlENATION. 

In  an  action  for  alienation  of  a  husband's 
affections,  evidence  by  plaintiff  wife  of  conver- 
sations between  herself  and  husband  was  ad- 
missible to  indicate  their  teeUngs  towards  eadi 
oOier. 

7.  Appeal  and  ebbob  «=>237(2>— Tiuelt  ob- 
jection TO  INADMISSIBLB  EVIDENCE. 

Where  it  Is  not  apparent  from  the  ques- 
tion itself  that  the  response  will  on  any  theory 
of  the  case  be  inadmissible,  an  objection  alone 
to  the  question  will  be  of  no  avail,  but  the 
party,  when  the  inadmissible  evidwce  is  Uxt 
the  first  time  dtsdoaed  by  the  answer,  moat 
move  to  bave  it  stricken  out,  and,  Csiliiv  to 
do  80,  csnnot  predicate  wror  mi  the  questioo. 

8.  Tbial  <8=>9S— SnxEnra  or  urADiOBBiBLB 

EVIDENCE. 

In  a  wife's  action  for  alienation  of  her 
husband's  affections,  testimony  of  a  witness 
that  tbe  buiband  told  her  he  bad  received  two 
letters  from  a  certain  woman  AeM  effectually 
stricken  on  motion  of  defendants  by  the  trial 
court. 

9.  Appeal  and  ebbob  «sal050(l)— Aduission 

or  EVIDENCE  or  FACT  OTUEBWISE  SHOWN 
HARULES6. 

The  improper  admission  of  evidence  was 
harmless  to  appellants,  where  tbe  some  tect  was 
otherwise  shown  on  trial  witiioot  obfectim 

from  them. 
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10.  Tbiaz.  «=»46(1)— nzoLUSioir  or  QTinmoN 

TO  Ct)TJBT  IlfSTKAD  OT  WITNK8S  IfOT  HX7BJE0T 
or  REVIEW. 

In  a  wife's  action  for  alienation  of  ber 
husband'a  affections,  where  defendants*  attor- 
ney asked  the  court  whether  be  might  ask  plain- 
tiff a  question  regarding  a  conversatitm  with 
her  husband  along  the  lines  u  tbat  with  ■ 
third  person,  the  inquiry  waa  "not  sufficiently 
precise. 

11.  Tbiai.  «=>29(3>  —  Objection  bt  tbiax. 

COUBT  TO  CBOSS-CXAlUNATIon. 
The  action  of  the  trial  Jndge  in  objecting  to 
a  question  to  plaintiff  on  cross-examination, 
and  in  then  sustaining  bis  own  objection,  la 
not  ordinarily  to  be  commended. 

12.  APPrAL  AUD  EBKOB  ^=9030(2)— AssuifP- 
TION  JIIBT  rOIXOWXD  zirsTBu^ozra. 

Where  the  trial  court's  stricture  on  one  of 
the  witnesses  and  counsel  for  defendants  should 
not  have  been  indulged  in,  but  the  jury  was 
fully  and  clearly  inatructed  to  disregard  er- 
erytbing  said  by  the  court  along  that  line,  the 
appellate  court  most  asaiima  the  AutmctioD 
waa  followed. 

Appeal  from  Superior  Goort;  Sacrazorato 
County ;  Charles  O.  Buslck,  Judge. 

Action  by  Catherine  M.  De  Bock  for  aliena- 
tion of  her  husband'a  affections  against  Au- 
gust De  Bock  and  others.  From  Judgment 
for  plaintiff,  defendants  anteaL  Rerersed  in 
part;  affirmed  In  part- 
Jay  Lk  Henry.  E.  S.  Wacbhorst,  end  0.  B. 
McLaughlin,  all  of  Sacramentt^  for  appel- 
lants. 

P.  H.  Johnsm  and  Irving  D.  Gibson,  both 
of  Sacramento,  for  respondent 

PER  CURIAM.  We  adopt  the  following 
portion  of  our  oplnlm  on  the  former  hear- 
ing of  this  cause: 

"fTbe  appeal  is  prosecuted  by  defendants,  un- 
der the  altcmative  method,  from  a  judgment 
against  them  in  the  sum  of  $5,000. 

"It  is  stated  in  appellants'  opening  brief 
that  the  action  was  brought  'to  recover  damag- 
es from  defendants,  for  enticing,  inducing,  and 
persaading  ^aintiffi  husband  to  desert  snd 
absndon  her,'  while  respondent  maintains  that 
,  the  cause  of  action  la  for  Uia  allaiatlon  of 
the  affections  of  Louis  De  Bock,  husband  of 
resiKmdent.* 

[I]  "Preliminarily,  respondent  contends  that 
this  court  Is  precluded  from  considering  the 
points  urged  for  reversal  for  the  reason  that 
appellants  have  failed  to  comply  with  the  pro- 
vision of  section  053c  of  the  Code  of  Civil 
Procedure,  which  provides  that  'the  parties 
must  print  In  their  briefs,  or  In  a  supplement 
appended  thereto,  such  portions  <tf  the  recoid 
SB  they  desire  to  call  to  the  attention  of  the 
court*  The  trial  of  this  case  occupied  six  days, 
and  the  reporter's  transcript  contains  752  type- 
written pages.  Appellants'  opening  brief  con- 
sists of  125  printed  pages,  practically  one-half 
of  which  are  devoted  to  a  reproduction  of  the 
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testimony  whldt  they  daim  Is  sufficient  fairly 
and  lucidly  to  present  to  this  court  the  points 
upon  which  they  rely,  and  we  think  their 
briefs  sufficiently  comply  with  the  terms  of 
the  section  to  compel  our  condderation  of  the 
points  raised  on  the  appeal.  That  tiie  Legis- 
lature did  not  intend,  1^  the  enactment  of  said 
section,  that  the  appellant  In  a  case  should  be 
required  to  print  In  his  brief  all  the  testimo- 
ny appearing  In  the  record,  or  even  all  the  tea- 
tlmony  relating  to  the  points  urged  by  him  for 
a  reversal,  is  indubitably  shown  by  tite  use  of 
the  phrase,  *such  portions  of  the  record.' 

"The  points  first  urged  for  a  reversal  by  the 
appellants  concern  the  complaint  and  the  ef- 
fect of  certain  allegations  of  the  complaint  in 
an  action  for  divorce  instituted  by  the  plain- 
tiff  against  Louis  De  Bock  and  determined  pri- 
or to  the  time  at  wldch  the  present  aetimi  was 
commenced,  and  th^  are;  (1)  That  the  com- 
plaint foila  to  state  a  cause  of  action;  (2)  that 
there  ia  a  variance  between  the  facts  alleged 
in  the  complaint  in  the  divorce  action  and  those 
set  forth  hi  the  complaint  in  this  action  with 
respect  to  the  cause  or  causes  culminating  in 
the  separation  of  and  estrangement  between  the 
plaintiff  and  her  former  spouse;  that  the  plain- 
tiff ia  concluded  by  the  facts  alleged  In  her  di- 
vorce action,  and  Is  therefore  estopped  from 
contradicting  thou  in  this  setlon.  In  other 
words,  the  contention  ia  that  tiie  plaintiff,  hav- 
ing charged  certain  specified  mlsctmduct  sgalnst 
her  former  husband  In  her  divorce  complaint, 
is  conclusively  bound  by  the  averments  bo  made^ 
and  therefore  will  not  be  permitted  to  say  in 
the  complahit  in  this  action  that  the  charge 
BO  made  was  not  true. 

"The  decision  of  these  points  will  require, 
of  conrsp,  a  consideration  of  the  complaint  in 
this  action  and  (as  to  the  asserted  estoppel) 
also  a  consideration  of  the  complaint  in  the 
action  by  the  plaintiff  against  the  said  Louis  De 
Bock  for  a  divorce. 

"The  complaint  her^n  allegea:  That  plabitiff 
and  Louis  De  Bock  Intermarried  at  Sacramen- 
to *on  the  25th  day  of  January,  1905,  and  ever 
since  have  been  and  now  are  husband  and  wife, 
and  up  to  about  the  month  of  June  or  July  of 
the  year  1914,  lived  happily  together  as  such 
husband  and  wife.  That  the  conjugal  affection, 
support  protection,  care,  comfort  and  con- 
sortium of  the  plaintiff's  said  husband  was  and 
is  a  valuable  property  right'  to  which  plaintiff 
is  entitied.  That  said  Louia  De  Bock,  on  or 
about  the  first  day  of  August,  1914,  with  die 
intott  at  such  time  to  desert  and  abandon  tills 
plaintiff,  wrongfully,  willfully,  and  voluntari- 
ly separated  from  plaintiff  and  then  and  there 
deserted  and  abandoned  this  plaintiff,'  by  rea- 
son of  which  plaintiff  is  now  living  separate 
and  apart  from  her  husband.  That  by  reason 
of  Baid>  alleged  wrongful  acts.  wUch  are  re* 
produced,  plaintiff  was  compelled  to  bring  an 
action  for  divorce  against  her  huaband  which 
resulted  In  an  Interlocutory  decree  of  divorcs 
being  entered  on  September  12,  1914.  Hiat 
some  time  about  the  month  of  June,  1914,  and 
prior  to  the  day  of  the  said  desertion  and  aban- 
donment of  plaintiff  by  her  husband,  the  said 
defendants  willfully,  wrongfully,  wickedly,  ma- 
liciously, and  injuriously  combined,  conspir- 
ed, confederated,  and  agreed  and  contrived,  in- 


^ss>for  other  oaaes  M  same  topic  and  KBT-NUUBER  la  all  Kar-Nonbared  Dtsests  and  Xndaxaa 


Digitized  by 


Google 


m 


1S4  PACI7I0 


KBFOBTBR 


(GaL 


tending  tiiereliT  to  Injure  this  plaintiff  and  to 
deprive  her  of  the  affection,  sapport,*  etc..  of 
her  husband,  and  *sald  defendants  by  reason 
of  said  agreement  and  ecmspiraey,  wrongfullyt 
malidouBly,  wlUfuUy,  and  wickedly  behaved  and 
conducted  tliemselTea .  continaously  ever  since 
said  time,  towards  this  plaintiff  in  an  nnkind. 
inconsiderate,  unsociable,  cruel,  and  inhuman 
manner,  thereby  gradually  andermining  and 
wholly  destroying  this  plaintiff's  happiness, 
peace  of  mind,  and  greatly  Injuring  and  im- 
pairing her  health ;  said  conduct  *  •  •  con- 
tinually growing  worse  and  more  cruel,  nntfl 
by  reason  thereof,  and  in  conjunction  with  tiie 
conduct  of  her  hnsband,  *  •  •  plaiotiS  sof- 
fered  great  and  grievous  mental  anguish  and 
pain'  and  she  became  sick  and  confined  to  her 
bed.  Oniat  in  execution  of  said  conspiracy  said 
defendants  wrongfully,  etc.,  continuously  until 
About  the  first  day  of  Aagast,  1914,  'enticed, 
induced,  begged,  persuaded  and  urged'  her  hus- 
band to  deprive  tbis  defendant  of  all  the  things 
which  it  was  the  duty  of  said  Louis  De  Bock  to 
fninish  this  plaintiff  as  his  wife,  and  to  aban- 
don and  desert  her  and  live  separate  and  apart 
from  her.  and  to  refuse  to  live  with  her  and  to 
neglect  her  and  keep  her  away  frma  his  said 
home  and  the  home  of  these  defendants,  and 
for  himself  to  remain  and  live  with  the  d^end- 
antB,  August  De  Bock  and  his  said  wife,  Ella 
De .  Bock,  where  defendant  Millip  Fisher  was, 
and  is,  a  frequent  visitor.'  That  said  Louis  Do 
Bock  did,  on  or  about  August  1,  1014,  'by  rea- 
son of,  and  on  account  of,  and  as  a  result  of 
the  arts,  wiXeB,  designs,  blandishment,  machina- 
tions and  itersnasiont  in  pursuance  of  said 
agreement  and  conspiracy  •  •  •  entirely  de- 
sert and  abandon  tills  plaintiS,  and  ever  since 
said  time  has  continued  to  desert  and  abandon 
her,  and  has  during  all  of  said  times  porsistcnt- 
ly  and  continuously  neglected  and  refused  to 
furnish  this  plaintiff  all  the  things  which'  It 
was  his  duty  to  furnish  her.  That  said  de- 
fendants, 'combining,  conspiring,  confederating, 
and  agreeing,  and  willfully,  wickedly,'  etc.  In- 
tending then  and  there  to  Injure  this  plain- 
tiff, to  reduce  her  to  penary,  and  deprive  her 
of  the  affection,  support,'  etc.,  of  her  husband, 
about  the  months  of  Jane,  July,  and  Au- 
gust, 191^  'absolutely  and  entirely  alienated, 
estruiged,  and  destroyed  the  affection  of  her 
bushand  for  her  'and  alienated  the  affections 
of  said  Louis  De  Bock  from  plaintiff,  and  did 
illegally  persuade,  entice,  and  abduct  said  Lou- 
is De  Bock  from  plaintiff,  whereby  the  plain- 
tiff has  wholly  lost  and  been  deprived  of  the 
aseistance,  comfort,'  etc.,  of  her  husband,  to 
which  plaintiff  was  entitied  and  otherwise  would 
have  had  "but  for  the  illegal  persnasiou,  con- 
versation, and  the  said  enticement,  abduction 
and  doings  and  actions  of  the  said  defendants.* 
It  was  alleged  that  plaintiff  had  thereby  been 
damaged  in  the  sum  of  $1S,000,  and  judgment 
was  prayed  for  that  amount. 

"There  was  introduced  in  evidence  the  judg- 
ment roll  io  the  case  of  Catherine  M.  De  Bock 
V.  Louis  De  Bock,  being  the  action  for  divorce 
referred  to  in  the  complaint  It  appears  there- 
from that  on  September  12,  1914,  the  complaint 
in  said  divorce  action  was  filed  in  the  snperior 
court  of  the  county  of  Placer,  in  which  county 
the  parties  resided;  that  the  answer  of  the  de- 
fendant was  filed,  a  trial  of  the  action  was  had, 
and  findlnga  and  an  int«locutory  decree  of 


divorce  on  tiie  ground  of  eradtr  were  aiter«d 
on  the  same  day,  the  decree  alao  providing  for 
alimony  to  be  paid  the  idaintiff  and  for  a  divi- 
sion between  the  parties  of  certain  real  and 
personal  property.  A  final  decree  of  divorce 
was  entered  In  the  aetimi  on  September  28, 
1915. 

[2]  "There  was  no  demurrer  to  the  complaint 
in  this  action,  but  even  in  the  face  of  a  gen- 
eral demurrer  we  would  hold  the  foregoing  al- 
legationa  sufBcient  in  the  atatonent  of  a  canae 
of  actim  in  a.  ease  of  this  character.  The 
eighth  paragraph  In  very  plain  and  direct  lan- 
guage charges  the  formation  of  a  conspiracy  by 
the  defendants  having  for  Its  object  the  aliena- 
tion from  the  plaintiff  of  the  affections  of  her 
former  husband  and  thereby  to  deprive  her  of 
Ms  protection,  assistance,  and  consortium,  that 
such  conspiracy  was  actually  executed  or  car- 
ried out  by  thh  defendants,  and  that  by  reason 
of  the  wrongful  acts  of  the  latter  the  plaintifl 
lost  the  love  and  the  affection  and  the  consorti- 
um of  her  said  former  husband.  A  complaint 
in  BubstantiBlly  the  same  language  was  held 
good  in  Humphrey  v.  Pope,  122  Oal.  2S8.  64 
Pac.  847.'  It  is  true  that  the  complaint  con- 
tains some  matters  which  are  wholly  Immaterial 
to  and  have  no  necessary  connection  with  the 
cause  of  action  pleaded,  unless  they  may  be 
regarded  as  explanatory  by  way  of  inducement 
of  the  cause  stated;  but  where,  aa  here^  iIm 
complaint  contains  avoments  which  do  state  a 
cause  of  action,  It  cannot  be  held  bad  ereo 
under  a  demurrer,  albdt  it  does  also  contain 
matters  having  no  connection  with  or  in  no  way 
tending  to  explain  the  facts  constituting  the 
cause  of  action  or  how  or  in  what  manner  such 
facts  came  into  existence.  If  the  matters  re- 
ferred to  are  nonessential  or  redundant,  they 
could  have  been  stri<^en  from  the  complaint 
on  motion,  in  which  case  the  complaint  would, 
as  stated,  stiU  state  a  cause  of  action  against 
the  defendants  for  the  alienatioD  of  the  affec< 
tions  of  plaintiff's  husband. 

[3,4]  "Nor  Is  there  any  merit  in  the  conten* 
tion  that  the  plaintiff  la  estopped  in  this  action 
from  denying  certain  facts  alleged  in  her  com- 
plaint in  the  suit  for  divorce  against  Louis 
De  Bock.  This  contention  arises  from  the  fact 
that  the  plaintiff  In  the  complaint  in  the  divorce 
action  charged  that  her  then  husband  treated 
her  in  a  cruel  and  inhuman  manner  for  a 
period  of  more  than  tme  year  *next  Immediatclj 
preceding  the  commencement?  of  I3u  action  for 
divorce,  particularidng  therein  certain  occa- 
sions upon  which  acts  of  croelty  were  practloeil 
upon  her  by  said  Louis  De  Bode  and  speeificallr 
describing  the  nature  thereof.  scKOe  of  whic^ 
facts  (it  was  alleged)  having  been  oomndtted 
in  the  month  of  August  Immedlstely  preceding 
the  month  in  which  the  action  for  divorce  was 
instituted,  whereas,  in  the  present  action,  the 
plaintiff  alleges  in  her  complaint  that  die  and 
her  former  husband  'up  to  about  the  month 
of  June  or  July,  1914,  lived  happily  together 
as  husband  and  wife.' 

"It  is,  of  course,  elementary  that  estoppels 
bind  only  parties  and  privies.  An  estoppel  by 
judgment  can  only  arise  and  be  invoked  where 
the  subject-matter  of  the  litigation  and  tha 
parties  are  the  same.  Strangers  to  the  suit 
or  those  not  privies  in  law  to  the  parties  there- 
to are  not  precluded  under  the  doctrine  of  es- 
toppel from  setting  up  rights  which,  as  to  than. 
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have  not  been  adjodlcated  in  the  action.  While 
the  estoppel  eought  to  be  invoked  here  is  said  to 
be  an  estoppel  arising  upon  and  In  the  plead- 
higs,  yet.  if  this  were  true,  we  can  perceive 
no  logical  reason  for  holding  that  in  effect  the 
attempt  here  to  not  to  invoke  an  estoppel  by 
judgment,  since  the  findings  of  the  court  in  tlie 
divorce  action  are  in  gt^t  accord  with  the 
facta  stated  in  the  complaint  therein,  and  cer- 
tainly, if  the  plaintifE  is  upon  the  doctrine  of 
estoppel  foreclosed  the  right  to  deny  in  this 
action  the  truth  of  the  facts  alleged  in  her  di- 
vonie  complaint,  a  fortiori,  should  she  be  like- 
wise handicapped  by  the  judgment  in  the  di- 
vorce action,  which  involves  a  definitive  and 
otmclosive  adjudication  of  the  facts  as  pleaded 
by  her.  so  far  as  is  concerned  the  cause  of 
action  so  stated  «■  against  her  fornwr  hu^iand. 
But  be  that  as  it  may,  it  is  very  clear  that, 
since  the  parties  to  the  present  action  were 
not  parties  to  the  divorce  action  and  the  sub- 
ject-matter of  the  two  actions  is  entirely  and 
whdly  different,  the  principle  that  an  estoppel 
will  not  lie  in  such  drcumatances  is  equaJly 
applicable  whether  the  claimed  estoppel  arises  in 
the  pleadings  or  virtue  of  the  jodgmoiL 
It  ftdlows  that  the  complaint  in  the  divoroe  ac- 
tion can  perform  no  other  office  in  this  acti«i 
than  that  of  evidence  of  an  admueioD  upon  the 
part  of  the  plaintiff  that  the  material  facts  stat- 
ed in  her  divorce  complaint,  which  was  verified, 
are  true.  It  is  not,  of  course,  condosive  evi- 
dence of  the  troth  of  the  facts  so  stated  and  may 
be  rebutted,  but  it  constitutes  an  admlssltHi 
against  interest  which  may  and  riiould  be  consid- 
ered in  the  determination  of  the  issues  of  fact  in 
the  subsequent  eetfon.  'A  verified  petition  filed 
In  one  case  by  a  party  is  competent  evidence 
■gainst  such  party  on  the  trial  of  another  case 
as  a  statement  or  admisaion,  but  is  not  con- 
clusive and  carries  nothing  of  estoppel.'  Solo- 
mon R.  Co.  V.  Jones.  80  Kan.  601.  2  Pae.  657. 
See,  also.  Parsons  v.  Copeland,  33  Me.  870. 
64  Am.  Dec  828;  Murphy  v.  Hindman,  68 
Kan.  184,  48  Pae.  860;  Warfield  v.  Undell, 
80  Mo.  272.  77  Am.  Dec  614;  Olemens  v. 
Clemens,  28  Wis.  6ft7,  9  Am.  B^.  520;  16  Cyc. 
1060;  Freeman  on  Judgments,  ]  417a;  Blade 
Jttdgm.  8  008;  Dahlman  v.  Forster,  66  Wis. 
882,  18  N.  W.  204. 

"The  remainii^  and  by  tar  the  more  Impor- 
tant problems  submitted  for  solution  here  in- 
volve the  question  whether  the  verdict  derives 
sufficient  support  from  the  evidence  and  the 
farther  question  whether  certain  rulings  upon 
the  evidence  were  erroneous  and,  If  erroneous, 
whether  prejudicial  in  their  effect  upon  the  sub- 
stantial rights  of  the  defendants. 

"Although,  as  seen,  the  briefs  contain 
tkms  of  the  testimony,  the  writer  has  per* 
formed  the  deddedly  operose  task  of  reading 
all  the  testimony,  whldi  comprises  approxi- 
mately seven  hundred  pages  of  typewritten, 
matter.  This  burden  was  assumed  because 
of  the  claim  that  the  eridence  Is  wholly  Insuffl- 
dent  to  support  the  verdict,  and  that  a  number 
of  errors  in  the  admission  and  ezdusion  of  cer- 
tain  evidence  was  committed  at  the  triid,  and 
because,  if  they  were  errors,  we  are  required 
to  determine  whether  or  not  a  miscarriage  of 
justice  has  followed  from  those  orrurs  (artide  0, 
I  4H>  Const)— a  Question  whidi  can  bt  deter- 
mined in  this  cast  only  after  an  axaaination  of 
the  trideDCS. 


"It  is,  of  course,  entirely  out  of  the  question 
to  essay  a  reproduction  herein,  even  in  sub- 
stance, of  all  the  testimony  which  was  received 
and  presented  to  the  jury.  All  that  can  be 
done  or  which,  in  our  opinion.  It  is  necessary 
to  do,  is  to  state  in  a  concise  form  all  ot 
what  may  be  termed  the  controlling  facts ;  that 
is,  all  those  facts  which,  in  any  view  or  under 
any  possible  interpretation,  may  be  said  to  af- 
ford or  tend  to  afford  support  to  the  cause  of 
action  stated  in  the  comp^nt.  Tbia  we  will 
now  proceed  to  do. 

"The  defendant  August  De  Bock,  spoken  of  as 
'Qua,'  is  a  brother  of  Louis  De  Bock,  and  de- 
fendant Clara  B.  De  Bock,  referred  to  in  the 
record  as  'Ella,'  la  the  wife  of  August.  Defend- 
ant Millie  Fisher  for  many  years  had  been  an 
intimate  friend  of  her  codefendants.  She  first 
met  Louis  De  Bock  and  the  plaintiff  in  1912, 
when  she  visited  their  house  in  company  with 
Ella  De  Bock.  Louis  De  Bock  was  an  engineer 
in  the  employ  of  the  Southern  Pacific  Company. 

"There  waa  testimony  tending  to  show  that 
plaintiff  and  her  hosband  lived  happily  together 
for  a  period  of  over  nine  years,  from  their  mar- 
riage in  1906  until  the  epring  of  1914.  They 
lived  mostly  at  Boseville  and  Blue  Canyon,  in 
Placer  county.  During  the  period  at>ove  men* 
tioned  Louis  De  Bode  treated  his  wife  in  a 
kind  and  affectionate  manner.  He  would  kiss 
both  her  and  her  mother,  who  lived  vrith  her 
part  of  the  time,  when  he  left  the  house  to  go 
on  bis  run.  Plaintiff  testified  that  in  about 
March,  1914,  her  husband  became  cool  and  in- 
different towards  her;  that  in  June,  1914,  he 
went  to  Colfax  to  work,  leaving  her  at  Blue 
Caivon;  and  tlvtt  about  the  first  of  August 
h«  deserted  her.  She  also  said  that  defendants 
had  always  been  friendly  towards  her  and  had 
visited  her  frequentiy  until  in  the  summer  of 
1914.  -when  they  ceased  vidting  her  and  be- 
came very  indifferent  and  cool  toward  her. 
Some  time  In  the  month  of  August,  1914.  plain- 
tiff and  her  mother  visited  Ella  De  Bock  and 
hlillie  E^er  at  the  house  of  said  Ella  in  Blue 
Canyon  and  had  a  conversation  with  them. 
Plaintiff  spoke  of  a  letter  written  by  EUa  De 
Bodt  and  asked  why  she  had  mitten  It  Do* 
fmdant  Ella  said  that  she  had  written,  saying 
that  plaintiff  and  her  husband  were  having  trou- 
ble. Plaintiff  testified:  'She  started  in  about 
my  hnsband,  and  she  said  that  I  was  a  fool  to 
put  up  with  him  the  way  he  was  carrying  on, 
and  that  he  was  low  and  dissipated,  and  she 
was  sure  he  was  running  around  with  fast 
women,  and  she  said  that  I  was  a  superior  wo- 
man to  him;  she  said:  "The  only  thing  left 
for  yon  to  do  is  to  get  a  divorce;  if  I  were 
yon  I  would  go  away  off  to  horn  Anjgelei,  where 
I  woold  never  come  In  ctmtaet  with  him  again. 
Ton  could  take  him  to  the  desert  of  Sahara,  and 
be  would  never  be  any  different" '  Asked  by 
plaintiff  if  she  was  sure  her  hnsband  was  run- 
ning around  with  fast  women,  defendant  EUa 
Bflid  that  'she  didn't  know  It  for  a  fact  but 
was  sure  of  it  *  *  *  She  said:  "I  would 
take  my  maiden  name  back."  *  Plaintiff  tes- 
tified tJiat  defendant  Fisher  spoke  op  and  said 
that  she  admired  Ella  for  the  way  that  she 
took  the  thing;  that  what  she  first  met  my 
hnsband  she  thought  he  was  a  inetty  good  loe^ 
Ing  fdlow;  bnt  die  said,  *  "Now  he  is  low  and 
dissipated,  degraded  looking."  luid  she  stid: 
''Kate,  yon  are  n  fool  to  pat  op  with  anybody 
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like  that ;  there  la  too  man;  men  in  the  world." 
And  she  says:  "I  could  get  one  any  time,  bnt 
no  man  for  me.  I  advise  yon  to  get  a  divorce."  ' 
Plaintiff  said  that  in  July,  1914,  at  the  house 
of  £lla  De  Bock,  in  BoaeTille,  she  had  a  con- 
versation with  her  hnsband  in  which  she  oaked 
him:  'What  is  the  matter  with  you,  Lou,  any- 
way? Why  are  you  treating  me  this  way?  to 
which  be  replied,  'Kate,  the  only  way  for  yon 
and  I  to  get  along  ia  for  me  to  quit  my  job, 
and  for  us  to  go  off  where  my  folks  will  never 
know  where  we  are.'  PlaintifE  said:  'Why 
do  you  talk  that  way?  •  *  •  My  folks  ar^'t 
trying  to  separate  us.*  At  about  the  same  time, 
at  Boaeville,  plaintiS'a  husband  told  her  he  was 
not  going  to  live  with  Iier  any  more,  and  said, 
*I(  you  don't  think  you  have  got  grounds  enough 
to  get  a  divorce,  I  will  get  a  woman  and  let 
you  catch  me  with  her,'  and  plaintiff  said  he 
told  her  *be  had  been  running  around  with  fast 
women,  and  all  that  sort  of  thing;  he  wouldn't 
live  with  me  any  longer.'  She  said  that  she 
had  tried  to  get  him  to  come  back  to  her,  even 
after  she  had  filed  her  complaint  for  divorce, 
but  that  he  said:  'It  has  gone  this  far,  let  it 
go  tbrongh.'  Plaintiff  said  that  when  she  would 
go  to  the  train  to  see  her  hnsband,  if  Gus  and 
Ella  De  Bock  were  there  he  would  hardly  speak 
to  her,  but  that  when  she  would  go  the  next 
day,  if  he  was  alone,  he  would  get  off  the  en- 
gine and  kiss  her  and  be  himself  again. 

"Mrs.  Bose  Gray  testified  that  very  often  she 
and  Ella  De  Bock  discussed  the  plaintiff,  and 
that  on  one  occasion  said  ESla  stated  that  'the 
only  way  Lon  could  get  rid  of  her  was  to  take 
her  meal  ticket  away  from  her.'  It  appeared 
that  plaintiff  had  a  painting  which  she  had  tak- 
en to  Sacramento  to  have  valued,  and  EUa  said 
to  the  witness  that  'she  didn't  care  if  she  got 
a  hundred  thousand  dollars  for  the  picture,  just 
no  she  got  out  of  the  family,  and  left  the  De 
Bocks  alone;  that  Gus  said  he  would  give  her 
five  dollars  U  she  would  take  her  maiden  name 
back*;  that  plaintiff's  influence  was  so  strong 
over  her  husband  'that  they  would  have  to  move 
sway  until  this  thing  was  put  tiirough.'  At 
one  time,  speaking  of  the  Caminetti  case,  Blla 
said  to  witness  'that  she  didn't  blame  Drew 
Caminetti  at  all,  if  he  was  in  love  with  the 
girl,  and  that  his  own  father  upheld  bim,  and 
that  if  she  were  fn  Lou's  shoes,  she  would  do 
the  same.' 

"Louis  De  Bock  first  met  defendant  Fisher 
in  1912,  when  she,  with  EUa  De  Bock,  visited 
the  home  of  himself  and  wife  at  Blue  Canyon  and 
ranained  there  about  eight  m  nine  days.  Tbvr 
made  them  another  visit  of  two  or  three  days' 
length  in  1913.  In  the  same  year,  Ella  De 
Bock  had  a  cottage  at  Truckee,  where  Miss  Fish- 
er was  her  guest.  Louis  De  Bock  visited  them 
every  Saturday  night  for  about  two  months. 
He  testified  that  in  1914  he  saw  Miss  Fisher 
<me  evening  in  Oakland  at  his  sister's  house, 
and  later  the  same  year  he  met  her  again  in 
Oakland. 

"During  the  month  of  July,  1014,  Mrs.  Ella 
De  Bo6k  wrote  to  Mrs.  Bose  Gray,  who  lived 
at  Blue  Canyon,  requesting  her  to  secare  a 
house  for  her  at  the  canyon  during  the  summer 
months  and  not  to  let  plaintiff  know  of  it  Mrs. 
Gray  secured  a  bouse,  and  Mrs.  Ella  De  Bock 
and  Miss  Fisher  occupied  it  from  the  middle  or 
latter  part  of  July.  Miss  Fisher  testified  she 
had  always  been  friendly  with  plaintiff  and  had 
Tlsited  at  her  hooae  until  the  summer  of  1914 


bnt  that  at  that  time  Sre  were  requested  by 
Mrs.  Gus  De  Bock  to  stay  away  from  there, 
not  mix  in  our  family  affairs.  At  about  this 
time,  Ella  De  Bock  and  Miss  Fisher  kept  their 
clothes  on  most  of  one  night  without  retirii^ 
in  order  to  be  sure  of  meeting  the  respondents 
hnsband  aa  he  passed  through  on  bis  run  at 
4  o'clock  in  the  morning.  He  dismounted  from 
the  engine  and  hugged  and  kissed  both  of  them. 
On  one  occasion  Clara  E.  De  Bock  met  Louis 
De  Bock  at  a  train  and  'patted  him  on  the 
face  in  on  affectionate  way.'  From  June  15  to 
Jniy  6,  1914,  I^uis  De  Bock  roomed  at  the 
house  of  Mrs.  Jessie  M.  Wales,  at  Colfax. 
Louis  was  then  the  fireman  on  the  loctnnotlve 
engine  of  which  Mrs.  Wales'  husband  was  the 
engineer.  While  stopping  at  the  Wales',  Louis 
received  one  or  more  letters  from  the  defendant 
Fisher,  signed  'Millie,'  and  he  spoke  of  her  on 
those  occasions  as  'My  Mill,'  and  called  her 
his  'pal'  and  friend.  On  one  occasion  I<oui8 
showed  Mrs.  Wales  some  samples  wbicb  he  said 
were  samples  of  Millie's  dresses  and  that  she 
(Millie)  had  sent  them  to  him. 

"In  August,  1914,  defendant  Gus  De  BcA. 
went  to  plainUffs  houas  to  get  Louis  De  Bodc's 
hunting  clothes.  She  sold  he  told  her  that  fonr 
men,  including  himself  and  her  husband,  were 
going  on  a  hnnting  trip;  that  no  women  were 
going  along.  The  three  defendants  went  by 
train  to  Beno  and  were  tbere  met  by  Louis  De 
Bock.  From  Beno  the  four  of  tbem,  with  a 
man  named  Judd,  started  in  an  antomobile  be- 
longing  to  Gus  De  Bock  and  drove  to  Sacra- 
mento. The  party  stayed  two  days  in  Sacra- 
mento, Loids  De  Bock  stopping  at  a  hotel  and 
the  deCendanti  going  to  the  home  of  the  mother 
of  Mrs.  Ella  De  Bock.  The  defendants  and 
Ijouis  De  Bock  then  went  in  the  automobile 
to  Nelson,  Ghlco,  Oroville,  and  lincoln,  remain- 
ing one  night  in  each  place.  They  had  a  camp- 
ing outfit  with  them,  but  the  testimony  was 
that  they  did  not  camp  out  at  any  time.  The 
auto  trip  consumed  about  a  week. 

**We  have  now  presented  herein  the  salient 
Caets  broDght  oat  by  the  testimony.  There  are 
many  other  faetM  in  the  record  of  the  same  gen- 
eral character  of  those  embraced  in  the  fore- 
going statement  to  which  we  have  not  consider- 
ed it  necessary  to  make  spedSe  reference  here- 
in for  the  purpose  for  whidi  the  evidence  Is  to 
be  considered  here. 

"It  must,  of  course,  be  conceded.  In  view  of 
the  verdict,  that,  notwithstanding  that  the 
plaintiff  in  her  divorce  complaint  under  oa^ 
declared  that  for  more  than  one  year  not  Im- 
mediately preceding  the  commencement  at  the 
foregoing  action,  defendant  has  treated  plaintiff 
in  a  cruel  and  inhuman  manner,'  etc,  specify- 
ing times  and  places  when  and  where  such  acta 
of  cruelty  were  committed,  she  and  her  former 
husband,  down  to  a  few  weeks  prior  to  the  com- 
mencement of  said  divorce  suit,  lived  amicably 
and  happily  together,  never  prior  'thereto  havinv 
had  anything  more  than  those  inramseqnoitial 
miaanderstandlngs  whtdi  are  common  anumc 
married  people  and  whicb  are  mere  temporary 
outbursts,  generally  not  followed  by  serious  re- 
sults. These  further  facts  ore,  from  the  verdict, 
to  l>e  conceded  as  having  been  established: 
That  from  the  date  of  the  intermarriage  of 
Louis  De  Bock  and  the  plaintiff,  in  the  year 
1905,  down  to  about  a  year  prior  to  the  data  of 
their  separation  by  divorce,  the  de&ndanta  Go* 
and  Clara  IE.  De  Bock  were  on  uniformly  friend- 
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ly  tenua  wtth  the  plaintiff;  that  at  aboat  the 
time  indicated  they  tnmed  against  the  plaintiff, 
the  defendant  Ooa  De  Bock  harinf  derehqwd  a 
feeling  of  intesBe  hatred  for  her;  that  both 
Gob  and  Clara  £}.  De  Bock  were  at  the  leaBt 
asreeable  to  if  not  anxioua  for  a  permanent 
separation  of  the  plaintiff  and  Lonla  De  Bock; 
that  Gna  and  Clara  De  Bode,  an  well  as  Loais 
De  Bock,  were  Tery  much  attached  to  Millie 
Either  and  that  the  latter  reciprocated  that 
nntiiaent  as  to  all  those  three  pnsons;  that 
both  Gas  and  Louis  De  Bock  almost  invariably, 
npon  retDrninff  from  their  runs  (Gas  being  also 
a  locomotive  engineer  In  the  employ  of  the  S. 
P.  Co.),  greeted  both  Clara  E.  De  Bock  and 
Millie  Fisher,  np<m  meeting  them  on  those 
occasions,  in  a  very  affectionate  manner,  often 
kisdng  the  women;  that  Gua  De  Bock,  Clara 
B.  De  Bock,  Millie  E^er,  and  Louis  De  Bock, 
between  th^nselvea  arranged  the  outing  in  the 
automobile,  mentiimed  above,  and  that  (It  may 
rMsonably  be  inferred)  It  was  the  purpose  of  all 
of  them  to  make  the  plaintiff  believe  ttiat  the 
party  constituting  the  'outing  party'  was  to 
consist  entirely  of  men— that  no  females  were 
to  be  members  thereof.  It  is  further  to  be  con* 
ceded  that  it  is  fairly  and  reaatmably  inferable 
from  tlie  evidence  that  Qua  and  Clara  E.  De 
Bock  had  discussed  with  Louis  De  Bock  the 
proposition  of  a  permanent  legal  seiwration  be- 
tween himself  and  the  plaintiff.  In  a  word,  it 
is  the  duty  of  this  court  to  assume  that  every 
word  of  the  evidence  aa  to  the  acta  and  conduct 
of  the  defendants  in  eonnecti<m  with  the  plain- 
tiff-and  Louis  De  Bock  Is  absolute  verity,"  and 
so  viewing  the  record,  wbat  sliall  we  conclude 
as  to  the  sufficiency  of  the  evidence  to  support 
the  verdict? 

"Unquestionably,  the  theory  upon  whidi  the 
complaint  proceeds  is  that  there  existed  between 
Louts  De  Bock  and  Millie  Fisher  a  mutual 
sentiment  of  love  and  affection;  that  Louis, 
liaving  transferred  his  affections  from  the  plain- 
tiff to  Miss  Fisher,  desired  to  be  freed  from  the 
then  insuperable  legal  obstacle  in  the  way  of 
making  that  young  woman  his  wife;  that  Gus 
and  Clara  De  Bock,  being  greatly  attached  to 
Mias  Fisher  and  having  conceived  a  deep  feel- 
ing of  animosity  against  the  plaintiff,  joined 
Miss  I^er  (and  perhaps  Lonis  De  Botft)  in  a 
scheme  the  consummation  of  which  would  be 
the  divorcement  of  the  plaintiff  and  Louis  and 
the  subsequent  intermarriage  in  due  legal  time 
of  the  latter  and  Miss  Fisher.  At  the  time  of 
the  trial  of  this  case— over  two  years  after  the 
plaintiff  was  divorced  from  her  former  husband 
—Louis  De  Bock  and  Millie  Fisher  had  not 
intermarried.  There  is  no  direct  evidence  that 
Aey  ever  intended  to  Intomarry  or  that  they 
were  more  than  good  friends.  There  is  no  evi- 
dence that  they  ever  maintained  improper  rela- 
tions with  each  other,  unless  it  is  to  be  declared 
that  the  fact  that  he,  as  did  Gas  De  Bock,  in 
the  presence  of  his  wife,  often  kissed  her  wben 
be  met  her  affords  an  inference  of  meretricious 
relations  between  them,  a  proposition  abhorrent 
to  decent  and  right  thinking.  But  let  it  be 
assomed  that  Louis  De  Bock  was  'in  love*  with 
Millie  Fisher,  that  she  loved  him,  and  that  as  a 
eonsequence  Lonis  lost  all  love  ansi  affection  for 
his  wife;  yet  the  truth  remains  that  there  is 
no  direct  evidence  that  that  condition  was  not 
brought  about  wholly  and  solely  through  the 
ecmdnct  and  acts  of  Louis  himself.  In  other 
words,  If  it  be  true  that  tbate  was  ^nerated 
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and  developed  In  tibe  hearts  of  Lonis  De  Bodt 
and  hOsB  Fisher  a  mntnal  sentlmeBt  at  lore 
and  affeetltm  anfltelent  to  oveniome  and  destn^ 
the  love  and  affection  whicb  Lonis  once  had  for 
the  plaintiff,  the  evidence,  while  perhaps  having 
a  tendency  to  do  so,  does  not  clearly  show  but 
that  Louis  himself  was  the  wooer  and  not  the 
wooed,  and  that  he  himself  took  the  initiative 
in  bringing  about  tliat  state  of  feeling  or  senti* 
ment  between  them.  In  short,  the  record  dis- 
doaea  very  dight  evidme^  the  effect  of  whidi 
Is  to  negative  die  proportion  that  Louis  Da 
Dod^s  whole  conduct  towards  Millie  Fldier  waa 
his  own  voluntary  act,  uninfluenced  by  any  to- 
tive  interference  an  her  part.  Bndianan  t. 
Foster,  28  App.  Dlv.  642,  48  N.  Y.  Sopp.  732, 
735." 

[B]  Upon  further  consideration  we  have 
reached  the  conclusion  that  not  only  is  the 
evidence  against  Millie  Fldier  very  slight, 
but  that  it  is  not  legally  niffietent  to  justify 
a  verdict  against  her. 

"The  evidence  is  obviously  stronger  against 
the  De  Boc^  defendants  than  it  is  against 
Miss  Fisher.  But  the  evidence  against  aU 
the  defendants  is  entirely  of  circumstances. 
There  is  no  direct  evidence  that  the  conduct 
and  acts  of  any  of  the  defendants  constituted 
the  cause  of  ^e  abandonment  by  Lonis  De 
Bock  of  his  wife  or  his  loss  of  affection  for 
ber."  But,  considering  all  the  clrcumatancea 
disclosed  by  tlie  record,  we  think  it  cannot 
be  said  that  the  verdict  as  to  the  De  Bocks  in 
unwarranted. 

In  cases  like  this,  depending  for  their  sup- 
port entirely  upon  circumstantial  evidence, 
the  task  of  the  reviewing  court  Is  more  diffi- 
cult than  in  those  Instances  wherein  the  ver- 
dict rests,  in  part  at  least,  upon  the  direct 
testimony  of  witnesses.  This  circumstance 
furnishes  an  additional  reason  wliy  we  have 
given  this  record  such  deliberate  coa- 
sideratlon,  devoting  especially  close  attention 
to  the  questions  whether  the  verdict  is  sup- 
ported, and  whether  any  prejudicial  error 
was  committed  by  the  trial  court  in  its  rul- 
ings upon  the  admissibility  of  evidence. 

As  to  the  sufficiency  of  the  showing  to  mp- 
port  a  rational  inference  in  fovor  of  plaintiff 
we  have  already  declared  our  Judgment  It 
remains  to  notice  the  other  spedflcations  of 
alleged  error,  and  of  these  only  five  are  re- 
garded of  sufficient  gcKvitj  to  require  awdf- 
Ic  attention. 

[6, 7]  1.  The  record  shows  the  following 
proceedings  while  the  plaintiff  was  on  the 
stand: 

"Mr,  Johnson:  Q.  In  July,  1914,  when  you 
were  visiting  Ella  De  Bock  at  Roseville,  did  you 
luive  a  conversation  with  your  husband  at  tiiat 
time?  A.  Yes.  Q.  Well,  what  was  it?  A. 
Well,  I  aaked  him  what  was  the  matter  with 
him,  and  he  told  me— we  had,  we  took  a  walk- 
he  bad  not  been  treating  me  right  for  Quite  a 
while,  and  we  took  a  walk  and  Ella  De  Bock, 
she  went  out  some  place,  aod  him  and  I  took  a 
walk,  and  I  asked  him:  'What  is  the  matter 
with  you,  Lou  anyway?  Why  are  you  treating 
me  tliis  way?*  And  ha  aaiti^  'Kate,  the  ouly 
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way  for  me  to  get  alonf*—  Mr.  Wachhonrt  (in- 
temptinf):  'We  object  to  that  aa  irrdcvant, 
Incompetent,  and  immateiial.'  The  Oourt:  'It 
will  be  admitted  for  the  purpose  of  Bhowing  the 
relations  existing  between  the  witness  and  htx 
hosband ;  not  for  the  purpose  of  binding  the 
defendants,  except  aa  it  would  show  the  rdft* 
tioQs.  Go  on.*  A.  Wdl,  we  took  a  walk,  and 
I  aaked  Urn  what  was  the  natter  with  him 
that  he  was  treadng  me  the  way  he  was,  and 
he  wld:  'Kate,  the  only  war  ^  Tou  and  I  to 
get  idong  is  for  me  to  quit  my  job.  and  for  ns 
to  so  off  where  mj  folks  will  never  know  where 
we  are — never  find  out  where  we  are.'  I  said: 
'Why  do  you  talk  that  way?  My  folks  aren't 
trying  to  make  trouble  with  me.'  I  asked  it  of 
him,  and  I  said,  'You  do  not  want  to  quit  your 
poeition,'  and  I  said  to  him*  *I(  you  (eel  that 
way,  why  don't  you  quit?*  and  he  aald:  'No,  I 
wiU  take  a  lay-off.'  And  I  said,  'My  folks 
aren't  trying  to  separate  us.'  He  aald:  That 
is  just  the  way  it  stands.* " 

The  point  of  the  objection  ia  that— 

"Hie  defendants  oould  not  be  prejudiced  by 
any  dedarationt  act  or  omisaioQ  of  plaintiff  or 
her  husband  not  made  in  their  presence."  Code 
Civ.  Proc  i  1848;  Humphrey  t.  Pope,  1  CaL 
App.  376,  82  Pac  223;  Bashwe  t.  Parker,  146 
Cal.  B29,  80  Pac  707. 

It  is  quite  obTlous,  however,  that  the  only 
portion  of  the  answer  that  conld  possibly 
prejudice  the  defendants  was  the  statement 
in  reference  to  their  going  away  "where  my 
folks  will  never  know  where  we  are."  But 
a  sufficient  answer  to  appellants'  criticism  of 
this  is  that  no  motion  was  made  to  strike  It 
out.  The  question  itself  was  concededly  prop- 
er, as  evidence  of  conversatloDB  between  the 
husband  and  wife  was  admissible  to  indicate 
their  feelings  towards  each  other.  Hence, 
any  objection  to  the  question  would  have 
been  properly  overruled.  But,  if  it  may  be 
said  that  the  objection  of  appellants  made  in 
the  midst  of  the'  answer  can  be  considered 
as  a  motion  to  strike  out,  then  It  is  quite  ap- 
parent that  the  motion  was  properly  denied, 
since  she  had  up  to  that  time  said  nothing 
whatever  to  connect  apiiellants  in  the  slight- 
est degree  with  any  trouble  between  herself 
and  her  husband.  The  proper  practice  In 
such  cases  is  well  settled,  and.  It  is  sufficient 
to  refer  to  the  decision  of  the  Supreme  Court 
in  the  case  of  People  v.  Lawrence,  143  Cal. 
148,  70  Pac.  893,  68  Ia  B.  A.  193.  Therein  it 
Is  said: 

"Under  such  circumstances,  where  it  is  not 
apparent  from  the  question  itscU  that  the  re- 
sponse thereto  will,  upon  any  theory  of  the  case, 
be  inadmissible,  an  objection  alone  to  the  ques- 
tion will  be  of  no  avail,  but -the  party  must, 
when  the  inadndasible  evidence  is  for  tiie  first 
time  disclosed  by  the  answer,  move  to  have  it 
stricken  out.  This  Is  the  proper  and  only  reme- 
dy, and  the  appellant  here,  having  failed  to 
avail  himself  of  such  a  motion,  is  not  in  a  posi- 
tion to  predicate  error  merely  upon  a  question 
which,  upon  its  face,  did  not  show  that  the 
testimony  to  be  given  in  response  to  U  would 
neceasarily  be  inadmissible.'* 


Moreow,  tba  conrt  In  tte  rDUiig  limited 
the  consideration  of  the  evidence  to  the  single 
purpose  <tf  Indlcatliig  ttie  relatttm  of  fbe  par* 
ttefl;  and  we  nnut  preaome  on  appeal  that  it 
was  ouuddered  by  tb»  jury  txeiy  tor  that  pur- 
pose. 

[8, 1]  2.  Complaint  is  made  of  tbe  totl- 
a»ony  of  a  Mrs.  Wales  that  Louis  De  Bock 
told  ber  ettber  In  Jime  or  July,  1914,  that  be 
had  received  two  letters  from  the  defendant 
FUber.  But  tbe  conrt  stmdc  out  ttils  erl- 
dence  In  the  following  language: 

"As  to  the  letters  whidi  Loa  De  Bode  ttdd  her 
he  received  fmn  Millie  S1ah«r,  why  the  motion 
will  be  granted.  It  ia  hearsay,  anythiog  that  is 
told  her,  and  hor  <aily  infOimatiM  la  what  be 
told  'her— te  heatMy." 

Furthermore : 

"The  court  instracts  the  Jury  that  as  the  court 
has  granted  the  motion  to  strike  out  that  por- 
tion of  the  witness'  testimony  wherein  she  stat- 
ed what  Louis  De  Bock  had  told  her  concern- 
ing lettus,  and  what  he  txAA  her  oimeemi^ 
whom  the  latter  was  from;  but  aa  to  the  Ittten 
which  she  saw  faeradf  and  read,  and  tbe  testlr 
mony  will  be  one  letter;  Ibat  stands  and  is  not 
•tridmi  oat." 

Appellants  contend  that  there  la  some  un- 
certainty as  to  this  ruling.  But  It  Is  clear 
that  everything  that  was  said  by  Louis  De 
Bock  was  strldcen  out.  There  vras  nothing 
left  of  any  importance  In  the  answer  to  the 
question,  to  which  an  objection  had  been 
made.  The  one  lett^  to  whi(^  the  conrt  re- 
fers was  undoubtedly  the  one  concerning 
which  she  testified  without  objection  when 
she  was  asked  the  question:  *V>id  Lou  De 
Bo(A  erer  give  yon  any  letters  to  mail  to 
Millie?^  and  she  answered,  "One."  Further- 
more, "What  did  you  do  wltb  It?"  and  she 
answered,  "I  burned  It"  But,  If  we  concede 
that  the  court  did  not  fully  strike  out  the  tes- 
timony to  which  an  objection  was  made,  it 
is  quite  apparent  that  It  resulted  In  no  prej- 
udice to  appellants,  since  the  same  fact  was 
shown  without  objection.  Fernandez  t.  Watt. 
26  Oal.  App.  86,  146  Pac  47;  8  Corpus  Juris, 
81B. 

8.  The  situation  Is  similar  In  reference  to 
the  ruling  of  the  court  as  to  a  conversation 
between  plaintiff  and  one  Bob  Wales  as  to 
said  correspondence.  If  error  was  commit- 
ted, it  was  clearly  without  prejudice  for  tbe 
reason  already  stated. 

Besides,  the  contents  of  tbe  letters  were 
not  shown,  and  it  cannot  be  assumed  that 
there  was  anything  ther^  of  a  compromis- 
ing or  Improper  character,  or  that  the  jury 
was  Influenced  against  any  of  the  defendants 
by  the  mere  circumstance  that  Lou  De  Bock 
had  corresponded  with  Miss  Fisher. 

[10]  4.  It  is  urged  that  the  court  erred  in 
refusing  a  request  of  appellants  to  cross-ex- 
amine the  plaintiff  in  reference  to  a  conver- 
sation with  her  husband.  The  request  itself 
was  somewhat  Indeflntte^  being  in  tbe  fol- 
lowing language: 
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"WWDf  unr,  yw  bonor.  In  ncard  to  Ba 
Smith,  mar  I  the  qnaation  ngardiBi  a  oon- 
Tcmtion  akmc  Hn  aaaa  Unet  with  her  hw 

band?" 

The  reference  to  "Ben  Smith"  may  be 
iraderstood  when  we  recall  that  aj^t^nts 
bad  unsuccesBfully  attempted  to  question  the 
witness  about  a  conrerBatlon  with  said  Ben 
Smith.  If  appellants  desired  to  Interrogate 
plalntUF  concerning  a  conversation  with  her 
husband,  ther  should  hare  pot  the  Inquiry 
in  more  precise  terms.  It  does,  indeed,  ap- 
pear that  the  court  did  not  so  understand 
the  question.  Again,  they  should  have  asked 
the  question  of  the  witness  directly  to  make 
it  the  proper  subject  of  rerlew.  Uoreorer, 
the  question  does  not  puriKirt  to  be  in  refe^ 
ence  to  any  quarrel,  disagreement,  or  dis- 
sension between  her  and  her  husband.  If 
such  was  the  purpose  of  the  questioi,  it 
should  hare  been  disclosed  to  the  court.  In 
County  of  Sonoma  t.  Hall,  129  Cal.  609,  62 
Pac.  21S,  objections  were  sustained  to  cer- 
tain questions  upon  cross-examination.  It 
was  contended  on  appeal  that  the  questions 
shonld  hare  been  allowed  for  a  certain  pnr- 
poee,  not  erldent  on  the  trial;  but  the  Su- 
preme Court  said: 

"If  such  was  the  purpose  of  the  qaeBti<ma^  a 
direct  question  should  have  been  aaked  In  sodl 
manner  as  to  show  the  aim  of  counseL** 

Again,  assnmlnff  that  couns^  desired  to 
ask  the  wltnees  ctmcemlng  a  oontrorenqr 
about  her  hartuff  been  in  a  hospital  at  Sac- 
ramento, It  may  be  said  that  ttM  husband 
testified  fully  as  to  the  oonrersation,  and  It 
thus  appears  that  the  conrersatVm  did  not 
amount  to  a  qnftrrd  and  the  Het  that  they 
lived  together  for  six  yvars  thereafter  iB 
quite  satlsfactoiT  evidence  that  said  oonver- 
satlon  did  not  cause  their  separatlcp. 

[11]  6.  Plaintiff  was  asked  <m  eroexTsm- 
lnati<m  concerning  a  "dlsasreeaUe  oonrersa- 
tion" with  her  fauAand  ahoDt  one  Sdraltas. 
VbB  trial  judge  made  an  objectlcm  to  the 
qoestion  and  then  sustained  his  own  objec- 
tion. Sa6h  procedure  Is  not  to  be  commended 
except  In  nnnsoal  cases.  Ooonsel  fbr  re- 
spondent seem  to  have  been  amply  able  to 
fnlly  protect  the  interests  of  their  dieot  and 
they  should  hare  been  permitted  to  make 
irtiatever  objection  they  de«ned  adrlsable 
■But  what  has  been  said  In  reference  to  the 
preceding  matter  will  appljr  to  this  questi(m 
wbSfiti  related  to  an  occasion  of  six  years 
prior  to  the  separatiiKL  of  the  parties.  And 
whatever  discord  was  thereby  created  was 
clearly  ctm^med  and  forgotten  in  the  sub- 
sequent  six  years  of  felicitous  marital  re- 
lation. 

[It]  Some  complaint  Is  made  of  certain 
erltlcUan  made  by  the  trial  judge  tme  of 
the  witnesses  and  of  the  comisel  for  aniel- 
lanL  It  may  be  adndtted  that  Qte  stricture 
dkoold  not  hare  beoi  Indulged  In;  but  the  jury 
was  fully  and  dearly  instructed  to  disregard 
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eraxTttiiav  saM  hf  ite  oodzc  aloaf  tbat  Uae^ 
and  wo  most  umM  ttat  Uia  buCmctlan  was 
followed. 

The  Judgmut  ts  to  MUllo  rather  Is  re* 
rwsed,  and  as  to  Ow  other  detaadants  It  Is 
affirmed. 

^ABT,  3,  (concurring).  As  die  writer  of 
the  former  oplnltm  filed  in  this  cause,  and 
In  view  of  fact  that  we  have  readied  a 
different  conclusion  from  tbat  arrived  at  on 
the  former  consideration  of  the  case,  I  deem 
it  proper  to  explain  that  in  the  original  con- 
sideration I  was  misled  by  the  lack  of  deai*- 
ness  of  the  record  as  to  the  actl<Hi  of  the 
court  with  respect  to  certain  evidence  to 
which  objections  were,  in  my  opinion,  well 
taken,  and  which  I  conceived  to  be,  in  view 
of  the  sllghtness  of  the  proof  against  the 
defendants,  sufficiently  prejudicial  to  require 
a  rerersal  of  the  Judgmait  ^  to  all  the  de* 
fendants.  Upon  a  reoonslderatloa  of  the  rul- 
ings upon  which  the  rerersal  by  the  former 
(pinion  was  ordered,  howerer,  I  And,  as  the 
present  <q>lni<«k  shows,  that  the  court  struck 
out  all  the  damaging  portions  of  certain  tes- 
timony to  which  objection  was  made,  and 
that,  as  to  other  testlmmiy,  whlfdi  I  held  to 
be  erroneons  and  preJuiUeial,  no  motion  rras 
made  to  strike  it  out  after  It  had  b^  glren, 
althon^  there  was  an  objectlcn  made  to  it 
after  it  got  Into  the  record.  As  the  main  opin- 
ion showB^  in  sndt  clrcnmstance»— that  Is, 
where  a  proper  question  eUdts  from  a  wit- 
ness Improper  testimony— the  ronedy  Is  by  a 
motion  to  strike  out  sudi  testbnony,  a  mere 
objection  to  it  not  b^ng  snfflclent  to 
preserve  the  right  of  the  objectins  party  to 
hare  the  questi«iB  so  raised  rerlewed.  Oth- 
er rulings  as  to  other  testimony  which  ap- 
peared to  my  mind  to  be  prejudidally  er- 
nmeous  are  disposed  of  satisfactorily  to  me 
In  the  ivesent  opinion  ot  the  conrt 

I  desire  further  to  ad((  that,  after  a  fuller 
consideration  of  the  case,  I  have  become  c<m- 
vlnced  that  the  jodgmenc  should  not  stand 
agalDst  the  defendant  jfldier.  While  It  ap- 
pears that  the  three  deftndants  were  does 
frimds  and  companitms,  and  that  I<onls  De 
Bock  was  also  very  friendly  with  Miss  VUtm, 
it  was  not  made  to  appear  that  Che  latter  did 
or  said  anything  calculated  to  eauae  an  es* 
trangement  between  the  plain titC  and  her 
husband,  or  that  she  bad  or  entertiUned  any 
tedlng  of  animosity  tx  imklndaess  toward 
the  plaintiff.  There  Is  no  evidence  tending 
to  show  that  lOsB  Flsber  evw  attempted  to 
persuade  Louis  to  desert  his  wife  or  ever 
said  anything  to  Louis  or  any  other  person  in 
the  least  derogatory  of  the  personal  character 
ot  the  plaintiff.  There  is,  in  short,  notbli^ 
in  the  eridmoe  tending  In  tin  sUghtast  de- 
gree to  connect  Miss  Fisher  with  a  con- 
spiracy to  which  the  defendants  De  Bodt 
mis^t  hare  beat  iiartles,  the  object  of  wbldb 
was  to  cause  a  separation  and  divorce  be- 
tween tho  tilaintifl  and  Lotds  De  Bock.  Tho 
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tact  that  Mln  FbdiOTvWiB  on  intimate  terms 
of  friendship  .Ttlth  her  codoCendants  and 
Lonls  De  Bock  Is  without  special  signlflcance 
In  the  absence  of  proof  that  she  bad  commlt- 
ed  acts  or  altered  words  calculated  to  In- 
flneoce  Louis  against  the  plaintiff,  and  whlclL 
were  designed  by  her  to  cause  the  alienation 
from  plaintiff  of  Louis'  lore  and  affection. 
There  are.  It  is  true,  some  clrcomBtanbes 
from  which  the  conduslon  might  Justly  fol- 
low that  Louis  De  Bock  and  Miss  EMsher 
were  'in  lore  with  each  other" ;  but,  conced- 
ing that  to  have  been  the  case,  there  Is  no 
evidence  showing  or  tending  to  show  that 
Miss  Fisher  was  responsible  for  that  state  of 
the  affairs  between  them.  In  other  words, 
putting  It  in  the  language  of  the  main  opin- 
ion, It  was  not  made  to  appear  but  Hiat  Louis 
himself  "was  the  wooer  and  not  the  wooed," 
and  that  but  for  what  might  have  been,  so 
far  as  the  record  discloses,  his  undne  atten- 
ttoos  to  her,  whtflly  Initiated  and  persistently 
prosecuted  by  him,  she  wonld  not  have  given 
him  any  serious  thought  as  an  unholy  suitor 
for  her  affections.  These  observations  are, 
of  course,  based  upon  the  assumption  that  a 
reciprocal  sentiment  of  love  had  developed 
between  Louis  and  Miss  Fisher,  a  fact  as 
to  which  the  evidence  Is  by  no  means  dear 
and  convincing,  since,  after  all,  the  evidence 
as  to  the  relations  between  Louis  and  Miss 
Fisher  and  the  sentiments  they  entertained 
for  and  toward  each  other  is  justly  capable 
of  the  Interpretation  that  their  relations  at 
all  times  were  only  those  which  commonly 
exist  and  are  entertained  between  mere 
friends  or  between  persons  entertaining  no 
thought  of  eadi  other  beyond  that  whldi  Is 
motived  1^  a  mere  wdinary  aoitlment  of 
fri^dshlp. 

But  it  is  not  necessary  to  discuss  this  mat- 
ter further.  I  am  satlsfled,  from  a  thorough 
examination  of  the  record,  that  no  case  was 
made  against  Miss  Fisher,  and  for  the  rea- 
sons stated  in  the  main  opinion  I  concur  in 
the  reversal  of  the  judgment  as  to  the  defend- 
ant Fisher,  and  In  Its  affirmance  u  to  the 
defendants  De  Bock. 


(U  Cal.  App.  SlSi 

HEGEL  T.  HANNAB  et  al    (dv.  8059.) 

(ZMstrict  Oonrt  of  Appeal,  Swxmd  District,  Di- 
vision 1,  OaUfomla.  Sept.  8, Behear- 
tat  Deniad  by  Supreme  Goort  Nor.  6,  1019.) 

1,  CoimucTB  «=>26&— Paovmioiis  or  mas- 

mS  A8  TO  BBBTOBATIOH  OV  UOHIS  OOHOCBn- 
■D  VOOETHEB. 

dv.  Code,  U  1691.  3407,  and  8408,  relating 
to  EostOTation  of  status  qno  on  resdsslon,  must 
be  ctHiBtrued  together,  for  they  are  not  mere 
statutory  laws,  but  are  dedarations  of  well-un- 
derstood jninciples  of  equity. 


OANOEIXATIOir. 

If  equity  can  be  done  between  the  parties, 
the  courts  will  graot  relief  to  the  defrauded  par- 
ty, by  way  of  cancellation  of  a  contract,  even 
though  the  parties  cannot  be  placed  «actly  in 
statu  quo^ 

S.  ExcKAiras  of  peopbktt  4»5  —  Rescis- 
sion or  EXCHAffGE  or  LAND  roB  FKAUO. 
Where  defendants  were  guilty  of  fraud  in 
effectiog  an  ezdiange  of  land,  plaintiff  may  ob- 
tain rescission  of  the  contract,  even  though  she 
had.  before  discovery  of  the  fraud,  entered  into 
a  cropping  contract;  judgment  that  defendant 
shall  receive  the  share  of  the  crops  which  plain- 
tiff would  otherwise  have  received  being  a  suf- 
Scient  provUon  for  restoratioii. 

Appeal  from  Superior  Court,  tM  Angeles 
Coun^;  Frank  O.  Flnlajwm,  Jndge. 

Action  by  Kate  Hegel  against  Grace  B. 
Hannas  and  another.  Prom  a  Judgment  for 
plaintiff  and  an  order  denying  th^r  motion 
for  an  order  vacating  the  jndgmoit,  ete,  de- 
fendants anieaL  Jvdgmnt  and  order  af- 
firmed. 

B.  T.  Qnlnn,  of  Los  Angeles,  for  appellants. 
Charles  J.  Kelly  and  D.  A.  Stuart,  both 
of  Los  Angeles,  for  respondent. 

COKRBnr,  P.  J.  The  defmdants  appeal 
from  the  Judgment  and  from  an  order  deny- 
ing tb«lr  motion  for  an  order  vacating  tlie 
judgment  and  for  an  order  to  amoid  and  cor- 
net the  conclusions  of  law  and  to  enter  a 
judgment  for  the  defendants  Instead  of  the 
jadgnuot  rendered  In  favor  of  the  plaintiff. 

Both  appeals  raise  the  same  question.  The 
action  was  bron^t  to  rescind  an  exchange 
of  real  property  between  the  plaintiff  and  the 
defendauta.  Upon  eridenoe  tin  aufficiencr  ot 
which  Is  not  disputed,  the  court  found  that 
the  transaction  was  tainted  1^  fnnd  on  the 
part  of  the  defendants,  and  that  U»  plalntUt 
is  entitled  to  rescind.  Blndliv  11  reads  as 
follows: 

"That  after  the  plaintiff  obtained  possession 
of  the  land  described  In  Exhibit  O.  and  before 
she  knew  that  the  r^tresentations  made  to  hw 
by  said  Heber,  whidi  are  hereinbefbre  found  to 
be  nntrne,  were  in  fact  untrue,  she  made  a  crop- 
ping contract  of  said  land  for  cropping  purposes 
for  the  period  of  one  year  from  tJie  Uth  day  of 
January,  1918,  to  and  with  one  Manuel  Dueso, 
and  by  the  terms  of  this  cropping  contract  said 
Manuel  Dueso  has  the  right  to  go  upon  said' 
land  for  the  purpose  of  raising  crops  thoreoa 
until  January  11,  1919.  That  under  the  terms 
of  said  cropping  contract  said  Hanoel  Dueso 
has  raised  a  crop  of  barley  hay,  and  has  now 
growing  on  said  land  a  crop  of  beans.  That  mm 
of  the  conditions  of  said  cropping  contract  is 
that  the  plaintiff  is  to  receive  one-fourth  of  eadi 
of  these  crops,  but  has  not  yet  received  any  part 
of  either  of  them,  but  one-fourth  of  said  hay 
crop  is  on  said  land  ready  for  delivery  by  said 
Manuel  Dueso.  That  said  land  has  no  buildings 
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or  improTements  tliereon,  and  is  only  adapted  to 
a^ricnltarRl  parposes,  such  as  provided  for  in 
said  cropping  contract.  That  said  cropjdag  con- 
tract was  an  ordinaty  and  proper  lue  thereof. 
That  otherwise  than  as  provided  by  said  crop- 
ping contract  the  plaintiff  is  able  to  earrender 
fuU  possession  of  said  land  to  the  defendants. 
That  the  defendants  are  entitled  to  tiie  one- 
fourth  part  of  said  crops  that  would  have  gone 
to  the  plaintiff  under  said  cropping  contract 
That  the  making  of  said  cropping  contract,  and 
the  keeping  of  the  land  in  traltivation  thereun- 
der, was  beneficial  to  said  land,  otherwise  it 
would  be  in  an  uncultivated  condition  and  weeds 
wonld  have  grown  thereon  and  reduced  the  val- 
ue of  said  land.  Said  cropping  contract  has  in- 
creased the  valne  of  said  land,  and  therefore  the 
defendants  are  not  entitled  to  any  other  com- 
pensation on  account  of  the  right  ontstanding 
in  said  Manuel  Dueso  to  go  upon  and  use  said 
land  up  to  January  11,  1919,  than  said  ona- 
fonrth  of  said  crop." 

The  court  ordered  that  the  property  con- 
veyed by  the  plftinttflf  to  the  defendants  be 
reconreyed  to  the  plalntlfP.  It  ordered  tbet 
uiKm  that  reconveyance  the  plaintiff  deliver 
to  the  defendants  a  reecmTeyanoe  of  the  prop- 
erty conveyed  by  tbe  defendants  to  the  plaln- 
tur,  and  that  tbe  plaintiff  also  deliver  tc 
tile  defendants  an  asstgnment  In  writing  ron- 
Teylng  to  the  defendants  all  her  rli^bts  and 
Interest  In  and  under  the  Dueso  leaset  aad  al- 
so to  all  crops  raised  on  said  land  under  said 
leasfc 

£1-8]  Section  1691  of  the  avU  Code  pro- 
vldes  that  the  party  rescinding  a  transaction 
"mnst  restore  to  tbe  other  party  everything 
<tf  Talne  which  he  has  received  from  him  un- 
der Uie  contract;  or  must  offer  to  restore 
Uie  same,  apon  condition  that  anch  party 
shall  do  likewise,  unless  the  latter  is  unable 
or  i>ositively  refuses  to  do  so."  Sections  3407 
and  3408  of  the  Civil  Code  are  as  follows: 

"Sec.  3407.  Bescisslon  cannot  be  adjudged  for 
mere  mistake,  unless  tbe  party  against  whom  it 
ia  adjndged  can  be  restored  to  snbstantially  the 
same  pMltion  as  if  the  contract  had  not  hem 
madfc 

'"Sec.  3408.  On  adjudging  tbe  reedssion  of  a 
contract,  the  court  may  require  the  party  to 
whom  such  relief  is  granted  to  make  any  com- 
pensation to  the  other  which  Justice  msy  re- 
quire." 

Appellants  contend  for  a  strict  application 
of  the  forcing  provisions  of  section  1691, 
and  claim  that  the  subsequent  provisions 
above  quoted  cannot  be  applied  until  It  is 
first  sho:wn  that  the  plaintiff  has  fully  and 
absolutely  complied  with  sectl<ai  1691.  We 
do  not  agree  with  this  contention.  Ttie  three 
sections  must  be  construed  together.  They 
are  not  mere  statutory  law,  but  are  declara- 
tory of  well- understood,  principles  of  equity. 
"It  is  not  an  Invariable  rule  that  tbe  rescis- 
sion of  a  contract  obtained  by  fraud  wlU  be 
denied  merely  upon  the  ground  that  the  par- 
ties cannot  be  placed  in  statu  qua  If  equity 
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can  still  be  d6ne  between  the  parties,  courts 
will  grant  relief  to  the  defrauded  party." 
Green  v.  Duvergey,  146  Cal.  879,  389,  80  Pac. 
234,  238.  It  is  our  opinion  that  the  provK 
sions  as  made  In  the  decree  in  this  case  are 
sofflclent  to  restore  the  defendants  to  sul>- 
stantially  the  same  position  In  which  they 
would  have  been  If  the  rescinded  conveyanc- 
es had  not  been  made.  The  Dueso  lease  was 
made  for  such  a  short  Ume  and  upon  such 
terms  that  the  existence  of  such  lease  does 
not  prevent  the  plaintiff  and  the  court  acting 
In  this  matter  from  doing  substantial  justice 
to  the  defendants,  while  at  the  same  time  the 
plaintiff's  undoubted  right  to  a  rescission  la 
enforced. 

Tbe  judgment  and  order  are  affirmed. 
We  concur:  SHAW,  J. ;  JAMES,  J. 


(4S  Csl.  App.  24U 

SAN  JOAQUIN  LIGHT  &  POWEfi  CO,  v. 
BABLOW.   (Civ.  2284.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Sept.  8,  1919.  Be- 
hearing  Denied  Sept  80,  1810.) 

1.  ASSUHFBIT,  AOTXON  Or  i9=923— GoifTBACT 
PRICE  ADUI8SIBLB  UITDKB  COUMON  COtTHT  TO 
FBOVX  VALUI. 

Though  letters  from  plaintiff,  power  com- 
pany, to  deftmdant,  consumer,  proved  a  con- 
tract price  for  current  famished,  by  virtue  of 
such  fact  tbey  were  also  admlsrible  under  a 
common  count  to  prove  that  the  rate  diarged 
was  reasonable. 

2.  Appeal  and  Esaon  ®=»277— Ruling  on 

AND  EXCEPTION  TO  EXCLUSION  OF  EVIDENCE. 
In  an  action  by  a  power  company  against 
a  customer  to  recover  for  current  furnished, 
conduct  of  the  customer's  attorney  In  refrain- 
ing from  cross-examination  of  the  power  com- 
pany's witness  as  to  the  reasonableness  of  Ita 
rate,  the  court  having  announced  that  the  only 
issue  was  whether  the  power  company  had 
furnished  the  amount  for  which  it  was  charg- 
ed, held  equivalent  to  formal  ruling  not  per- 
mitting any  farther  cross-examinatioat  .and  ex- 
ception thereto. 

8.  WriNBSSES  «=s>268(l)  —  OuBTAiuairr  or 

CaOSS'SXAUmATIOlT. 

In  a  power  company's  action  against  Its 
custcHuer  to  recover  for  current  fumlsbed,  the 
trial  court  erred  in  enttfaig  substantially  at 
its  bei^nnlng,  the  cross-examtnatltHi  of  the  com- 
pany's clerk  by  the  customer  on  the  subject  of 
the  reasonable  value  of  the  -electrldty  furnish- 
ed, where  the  action  was  upon  a  common  count 
and  not  on  express  contract,  although  letters 
in  evidence  proved  a  contract  price;  he  being 
the  only  witness  on  the  subject  produced  by 
the  company,  and  his  evidence  having  an  im- 
portant beulng  on  tiie  fact. 
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A.  Apbku.  Jam  waaom  ^»110— No  APiut 
noK  oBDKu  anmiia  nw  txzax. 
Code  GiT.  Proe.  |  968,  u  amended  (St. 
1917*  p.  824),  take*  away  tbe  right  to  appeal 
{rom  orders  denying  motions  for  new  triaL 

Appeal  from  Superior  Court,  Los  Angelea 
Ck)iinty;  Tred  H.  Taft,  Judge. 

Action  by  tbe  Ban  Joaquin  Light  &  Power 
Company,  a  corporation,  against  O.  H.  Bar* 
low.  From  Judgment  for  plaintiff,  defendant 
appeals.  Reversed. 

Frank  P.  Doberty,  of  Los  Angeles,  for  ap- 
pellant. 

Stuart  M.  Salisbury,  of  Los  Angeles,  and 
Borton  ft  Theile,  of  Bakersfleld,  for  reapood- 
ent 

CONBEY,  P.  J.  In  this  action  tlie  [dalntlff 
seeks  to  recover  the  sum  of  f655^  apon  a 
common  count  for  the  alleged  reasonable  val- 
-  ue  of  electric  current  delivered  by  plaintiff 
to  the  defendant  Fr<Hn  a  Judgment  award' 
Ing  the  demanded  som  of  money  the  defend- 
ant appeals. 

The  plaintiff  Introduced  In  evidence  cer- 
tain correspondence  between  the  partIes,,con- 
stltuting  a  contract  which  authorized  the 
plaintiff  to  deliver  electricity  and  to  charge 
therefor  at  a  stated  rate.  The  evidence  fur- 
ther shows  that  a  stated  gnantlty  of  electric 
current  was  delivered,  and  that  the  amount 
due  therefor,  when  computed  In  the  manner 
and  at  the  rate  named  in  the  contract,  ia 
the  sum  demanded  In  this  action.  Simpson, 
a  clerk  whose  duty  it  was  to  compute  charg- 
es from  meter  readings  brought  into  plain- 
tiff's office,  testifled  for  the  [dalutlff,  and 
stated  that  the  several  charges  made  were 
reasonable  charges  for  the  service  rendered. 

The  errors  claimed  and  relied  upon,  as  we 
glean  them  from  the  briefs  of  appellant's 
counsel,  are  as  follows:  (1)  That  the  letters 
were  not  admissible  to  prove  a  contract 
price,  because  the  plalntiCT's  complaint  counts 
upon  reasonable  value  and  not  upon  a  con- 
tract price ;  CI)  that  the  court  erred  In  pre-' 
renting  cross-examination  of  Simpson  for  the 
purpose  of  testii^  his  qualifications  as  a  wit- 
ness on  the  queetion  of  reasonable  value,  and 
for  the  purpose  of  showing  that  the  charge 
was  not  reasonable. 

[1]  1.  Although  the  letters  received  in  evi- 
dence proved  a  contract  price,  they  by  vir- 
tue of  that  fact  were  also  evidence  tending  to 
IH-ove  that  the  nte  charged  was  reascoiable. 
"A  promise  to  pay  a  specific  sum  Is  some  evi- 
dence of  value."  Steward  v.  Blnkei,  72  Oal. 
187,  191,  IS  Pac.  494,  495.  "Wbere  an  ex- 
press contract  has  been  folly  performed  by 
plaintiff  and  nothli^  remaliu  to  be  done  un- 
der the  contract  but  the  payment  of  money 
by  defendant,  and  plaintiff  sues  on  Indebita- 
tus assumpsit  Instead  at  <m  m  express  con- 
tract, the  contract  Is  admlsslblB  as  evidence 


of  tbB  amoimt  Am,  and  It  !■  fbe  belt  evl> 
denoe  of  mcb  amoimt,  and  ^Ima  fade  estab* 
llsbealt'*  S  Oorp.  Jnr.  1409. 

2.  On  croBs^xamlnatlon  of  Slmpaw.  after 
some  questions  had  been  asked  and  an- 
swered, rdatlng  to  the  conditions  under 
which  the  service  waa  to  be  rendered,  and 
for  the  stated  purpose  of  reatiUng  the  ques- 
tion of  what  was  a  reasonable  rate^  connsd 
for  plaintiff  cAJected  that  defendant  could 
not  go  into  Uiese  matters^  on  tbe  ground  that 
defendant,  by  entering  Into  tbe  contract,  was 
estopped  to  qnestlwi  tbe  reaaimablaiess  of 
the  rate.  After  dlacnsalon,  the  ooort  an- 
nounced that— 

"nie  only  Isaae  here  Is  of  them  fumiahing 
tiie  amount  for  which  they  are  chaiiiDg." 

Mr.  Doherty:  "Yon  mean  no  farther  testi- 
mony allowed  on  the  propoalticn  of  whether 
or  not  tbe  rate  fixed  by  them  was  a  reasonable 
rate  onder  the  issue  of  their  ideadingsr' 

Tbe  Court:  "I  don't  see  that  there  la  any 
opw  question  there." 

On  the  mUng  ttnis  mad^  deftndant^  eoim- 
sel  refrained  frnn  farther  eroes  ernmlTiatlon 
on  the  reasonablaiess  the  rate.  To  the 
statement  made  by  the  court,  and  without 
any  direct  exception,  ooaned  respoDded, 
"Well,  mi  the  ruling  of  ttw  ooart,  then,  I 
will  not  ask  any  forthtf  qneetlona  on  cross- 
examlnatioii  as  to  Oe  reasonaUenesa  of  the 
rate."! 

[11  Although  no  qnestUm  was  formally 
propounded,  with  a  mUng  thereon  tinm 
which  under  the  statute  an  exc^)tlon  would 
be  implied,  the  record  mad^  as  above  stated, 
was  equivalent  to  sudi  formal  nling  and  ex- 
ception. Pastene  t.  Pardlnl,  185  OaL  431,  67 
Pac.  681. 

[31  The  court  erred  in  thus  cutting  cit,  sat^ 
Btantlally  at  ita  beginning,  the  cross-exami- 
nation of  Simpson  on  the  subject  of  reason- 
able value  of  ttte  electricity  furnished  to  de- 
fendant The  effect  of  the  mUng  was  to 
leave  his  testimony,  as  given  on  direct  exam- 
ination, unaffected  by  any  additional  state- 
ments by  which  It  might  have  been  modified 
on  the  cross-examination.  No  other  witness 
on  tbe  subject  was  produced  by  plaintiff,  and 
this  evidence  had  such  an  Important  bearing 
on  the  fact  at  issue  that  the  defendant  was 
seriously  prejudiced  by  the  court's  refusal  to 
allow  the  cross-examination  to  proceed  as  ln< 
dicated, 

[4]  As  the  court's  order  denying  defend- 
ants motion  for  a  new  trial  was  made  after 
the  right  of  appeal  from  each  orders  had 
been  taken  away  by  aroradment  of  the  stat- 
ute (C!ode  Civ.  Proc.  i  963;  St  1917,  p.  624). 
the  appeal  from  that  order  Is  dismissed. 

The  Judgment  Is  reversed. 

We  concur:  SHAW,  J.;  JAMES,  3. 
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(43  Cal.  Ap0. 149) 
BISHOP  T.  BAKNDT  et  iL   <CiiT.  2962^ 

^iBtxict  Court  of  Appeal,  First  District,  Divi- 
sioa  1,  CaUfornia.   Sept  4,  1919.) 

1.  Verdob  and  fubohabobb  ^»96(2),  101  — 
Rbstoratior  of  vendor's  bioht  Arm  sus- 
pension BY  WAITER, 

Where  time  is  made  of  the  hhiic«  of  a  con- 
tract for  the  paymeiit  of  mon^,  as  a  land  sale 
contract,  and  the  coTenant  haa  been  waived  bj 
acceptance  of  Inatallments  overdue,  with  knowl- 
edge of  the  facts,  each  conduct  will  be  regarded 
as  creating  only  a  temporary  suspension  of  the 
right  of  forfeiture,  which  may  be  restored  by 
Sivins  apedfle  notice  of  Intention  to  enforce  it 

2.  ESTOFFEL  «S9»'^^EB«>PPEL  TO  DKHT  VA- 
UDXTT  or  ABBIOinaNT  TO  ASSRT. 

Where  an  aaalgnment  wai  aifned  in  blank 
wftii  the  knowledge  of  the  real  party  in  in- 
terest, who  in  turn  dellTered  to  his  agent,  whoee 
name  was  written  into  the  assignment  with  the 
knowledge  and  consent  of  the  real  party  in  in- 
terest, the  latter  is  estopped  to  deny  that  the 
assignment  as  delivered  to  his  agent  was  valid, 
dnly  execnted,  and  binding  on  him,  and  one  not 
a  party  to  the  assignment  cannot  complain. 

8.  TeNDOB  AMlt  PCBOBAOim  ^207— No  VXTT' 
ITT  BCTWKEir  TEN  DOB  AND  THIBO  PEBSOIf 
WITHODT  ABSieiniXKT  DT  OONTBACZ. 

The  asdgneo  of  a  omtrect  to  conv^  by  oon- 
tracdng  to  sell  to  a  third  penon  could  not  create 
a  privity  of  contract  or  estate  between  her  and 
tiie  vendor  without  assigning  bis.  interest  In 
whole  or  in  part  under  the  original  contract,  and 
without  end)  assignment  and  notice  of  it  the 
vendor  was  entitled  to  stand  upon  the  contract 
witk  the  vendee  regardless  of  any  sobeoatimet 
til*  latter  might  make. 

4.  QniKTIKO  TITLE  ^97(1)  —  YENDOB  AND 
PUBCHASBB  4S>214(1)  —  ThIBD  FBBSOIT 
WITHOUT  BIOHTS  BBOAUBB  NOT  ASBXOHn  OF 

CX>RTBACT. 

Where,  by  contract  with  the  assignee  of  a 
contract  to  convey,  a  third  person  assumed  no 
obligations  towards  the  vendor  so  aa  to  bring 
herseU  into  privity  with  the  vendor,  she  ac- 
quired no  rights  under  her  contract,  which  did 
not  operate  as  ui  assignment,  and,  having  no 
rights,  tiiere  was  nothing  for  her  to  fbrlbit  to 
the  TendoT,  who  was  Mitltled,  however,  to  have 
removed.  In  an  action  to  quiet  tttie^  h«r  daim 
ttperattng  as  a  doad  w  tltla. 

ft.  Ybndob  and  fcbchaob  «=»101— Rbtitai. 

or  RIGHT  or  rOBnOTUBE  BT  TBNDOB'B  KO- 
TIOB. 

Notice,  served  by  the  vendor  of  land  by  con- 
tract to  convey  on  the  real  party  In  Interest, 
several  Installments  being  In  default,  to  the  ef- 
fect ttiat  the  vendor  would  Insist  on  the  forfei- 
ture dame  unless  payment  was  made  promptly, 
Md  suffldent  to  revive  all  the  vendtn's  rights 
under  the  contract,  ^entitling  her  snbseqaently  to 
stand  strictly  on  Its  terms,  and  to  have  decree 
of  forfeiture  against  the  buyer  and  various  as- 
signees on  tibdr  failure  to  pay  within  a  reasona- 
ble time. 
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6.  Srsoirtc  PEKroBiLUtcn  4s»lli(2)— Nmib- 

aUlT  TO  PIXAD  AND  FBOVK  OOimAOT  JUST 

AND  C0N8IDBRATI0N  ADEQUATE. 
A  decree  for  specific  performance  of  a  coir- 
tract  to  sell  and  convey  lani  cannot  be  support- 
ed under  Civ.  Oode,  |  3391,  in  the  absence  of  al- 
legation and  finding  the  contract  was  Just  and 
reasMiahlft  and  Hie  condderation  adequate. 

Appeal  from  Superior  Cotirt,  Orange  Oonn- 
ty;  W.  H.  Thomas,  Judge. 

Action  by  Ada  M.  Blahop  against  Elizabeth 
J.  Bamdt  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.  Beversed. 

Hartley  Shaw,  of  Los  Angeles,  for  appd* 

lant 

Q.  P.  Adams  and  John  O.  Stidi,  boa  of 
Los  Angeles,  for  respondents. 

WASTE,  P.  J.  Thla,  In  form  an  action  to 
Quiet  title,  is,  in  effect,  one  to  declare  a  for- 
feiture of  the  rights  oJ:  all  the  defendants 
In  and  to  the  real  property  In  question. 
The  facta  of  the  case  appear  tnm  the  find- 
ings, fnliy  snnwrted  by  the  testimony. 

By  an  agreemoit  of  sale^  made  on  Fd>- 
ruary  191S,  tba  idalntlff  agreed  to  sdl. 
and  the  defendant  EUaabeth  J.  Bazndt 
agreed  to  buy,  the  land  in  question  for  die 
sum  d  ¥1,800,  payable  ¥100  upon  the  ezeen- 
tlon  of  the  agreement,  9400  on  Hardi  1, 

1914,  $400  on  March  1,  lOlS,  and  $400  on 
Blarch  1,  lOlfl^  with  Int^est  at  the  rate  at 
7  per  cent  per  annum,  payable  setDlannual' 
ly ;  the  buyer  to  pay  all  taxes  after  Mardi 
1»  lOlS.  This  ctmtract,  almost  Immediately 
after  Its  execution,  was  assigned  and  trans- 
ferred  to  defendant  Stlc^  and,  together  with 
said  assignment  on  the  back  thereof  was 
recorded  In  the  office  of  the  county  recorder 
of  Orange  county,  but  not  until  May  29, 

1915,  Just  before  this  action  was  commoiced. 
Time  Is  the  essence  of  the  omtract 

On  August  14,  1913,  defendant  Stldt  sold 
the  prt^rty  under  another  contract  to  de- 
fendant Bealah  B.  Coward  for  the  stun  of 
$2,400,  on  account  of  which  defendant  Cow- 
ard had  paid  the  sum  of  $1,863.&1  before 
trial  of  the  action. 

The  initial  payment  of  $100,  due  under 
plaintiff's  contract,  was  paid  at  the  time  of 
the  execution  of  the  agreement.  The  $400 
installment  on  account  of  principal,  due 
March  1,  1914,  and  the  various  payments  on 
account  of  Interest,  falling  due  prior  to  Feb- 
ruary 6, 1916,  were  paid  by  defendant  Stlc-k, 
None  of  these  payments  were  made  when 
due,  but  at  various  dates  thereafter,  and 
each  was  received  and  accepted  by  the  plain- 
tiff without  any  objevtlcm  on  her  part  At 
the  time  the  suit  was  commenced — July  23, 
1916 — the  paymmt  of  Interest  due  on  Fd>- 
ruary  6,  1915,  and  the  $400  installment  on 
account  of  principal,  due  March  1,  1915,  had 
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not  been  paid  to  plalntifP.  Plaintiff  had  also 
paid  certain  taxes,  assessed  against  the  prop- 
erty, which  had  not  been  repaid. 

Prior  to  the  bringing  of  the  action,  no  no- 
tice of  any  delinquency  of  any  payment,  or 
demand  for  the  payment  of  the  same,  vran 
made,  or  served,  upon  defendants  Stick  or 
Coward.  Plaintiff  never  gave  to  the  said 
defendants,  or  either  of  them,  any  notice 
that  she  would,  or  did,  insist  upon  tbe  pro- 
visions of  tbe  agreement  between  herself 
and  Bamdt,  as  to  time  being  the  essence 
of  the  agreement,  or  that  she  would  declare 
a  forfeiture  of  her  contract  with  defendant 
Barndt,  although  she  became  aware  of  the 
existence  of  the  agreement  between  defend- 
ant9  Stick  and  Coward  In  June,  1015,  about 
<me  month  before  bringing  this  action. 

The  court  found  that  defendants  Stick  and 
Coward  were  ready,  wUling,  and  able  to 
pay  to  the  plaintiff  all  money  due  under 
tbe  contract  between  herself  and  the  defend- 
ant Bamdt  Those  defendants.  In  open  court, 
In  keeping  with  this  finding,  offered  to  pay 
the  amount,  t<^ttaer  wlOi  all  taxes  paid  by 
plaintiff,  and  coats  of  suit,  upon  the  condi- 
tion that  plaintiff  convey  the  title  to  the 
premises  to  either  of  them,  and  deliver  to 
the  grantee  a  certificate  of  title,  as  provided 
In  the  original  contract.  Defendant  Stick, 
by  stipulation  filed  In  the  action,  consented 
to  the  transfer  being  made  directly  to  the 
defendant  Benlah  Coward.  Plaintiff  declined 
to  acc^t  the  tender  and  convey  fhe  property. 
Counsel  for  the  respective  parties,  stipu- 
lation, then  agreed  that  tbe  amount  due 
upon  principal  and  interest,  under  the  con- 
tract between  plaintiff  and  defendant  Bamdt, 
provided  the  same  was  then  in  force,  amount- 
ed at  that  time  to  5901.87;  that  the  taxes 
paid  by  plaintiff  on  said  premises,  including 
interest,  amounted  to  $13.20;  aud  that  plain- 
tiff's costs  amounted  to  $19,95 — ^making  the 
total  of  principal,  interest,  taxes,  and  costs 
the  sum  of  $935.02.  The  defendants  Stick 
and  Coward  then  made  tender  of  that  amount 
In  open  court  to  the  plaintiff,  and  tbe  tender 
was  refused.  In  lieu  of  the  payment  of  the 
money  into  court,  pending  the  final  determi- 
nation of  tbe  action.  It  was  stipulated  that 
the  amount  be  deposited  with  a  trustee,  to 
hold  the  same,  with  proper  instructions  as 
to  Its  disposition. 

As  its  conclusion  of  law  from  the  fore- 
going facts,  the  court  found  that  plaintiff 
was  entitied  to  recover  of  and  from  the  de- 
fendants John  C.  Stick  and  Bculah  Coward 
the  above  amount,  upon  her  executing  and 
delivering  a  proper  deed  and  certificate  of 
title,  and,  also,  that  the  defendants  in  the  ac- 
tion were  entitled  to  a  Judgment  and  decree 
that  plaintiff  execute  such  conveyance  to  de- 
fendant Coward,  and  furnish  proper  certifi- 
cate of  title.  Judgment  and  decree  was  enter- 
ed in  accordance  with  the  findlnga  It  was 
further  decreed  that.  In  the  event  said  plain- 


tiff refused  to  make  snCh  deed  of  conveyance 
and  furnish  such  certificate  of  title  within 
40  days  from  the  date  of  the  Judgment,  the 
derk  of  the  court  make,  execute,  and  de- 
liver to  the  defendant  Coward  such  convey- 
ance for  and  on  behalf  of  plaintiff,  and  ob- 
tain and  turn  over  the  certificate  of  titie,  as 
directed.   Plaintiff  has  appealed. 

The  Judgment  and  decree  of  the  lower 
court,  if  It  Is  to  be  uiAeld,  must  rest  upon 
the  legal  effect  of  Its  findings  that  all  of  the 
I>ayments  on  the  contract  between  plaintiff 
and  defendant  Beulah  Coward,  other  than 
the  initial  payment  of  $100,  were  made  at 
various  dates  after  the  same  became  due; 
according  to  the  terms  of  the  contract,  and 
were  received  and  accepted  by  plaintiff  with- 
out objection  upon  her  part.  From  this  con- 
duct on  the  part  of  plaintiff,  the  trial  oonrt 
apparentiy  reacted  the  oondtoBion  that  irtaln- 
tlff  had  waived  the  default,  and  fallnre  to 
comply  strlctiy  ahd  punctually  with  the  con- 
dlthms  of  the  a^^ement  to  antdi  an  extent 
that  plaintiff  had  induced  the  purchaser  and 
assigns.  In  reliance  thereon,  to  alter  their 
course  as  to  strict  and  punctual  compliance 
with  the  contract.  There  is  no  finding  to 
this  effect 

In  addition  to  the  fiicts,  ontUned  above, 
as  found  by  the  trial  court.  It  aiqiears  from 
the  evidence  ttiat  Gall  B.  Moon,  who  was 
made  a  defendant,  and  answered  generally, 
denying  the  allegations  of  the  complaint 
was  the  real  vendee  In  Interest  in  the  con* 
tract  between  plaintiff  and  defendant  Bamdt. 
On  May  18,  1915,  and  before  she  knew  of 
the  claim  of  defendant  Coward  to  an  Inter- 
est In  the  property  in  litigation,  plaintiff 
directed  her  attorney  to  send  a  letter  to 
Moon.  In  this  communication,  after  calling 
attention,  by  apt  reference,  to  the  contract 
between  plaintiff  and  Mrs.  Bamdt,  coansel 
said: 

"I  understand  that  you  are  the  present  owner 
of  thia  contract,  and  this  is  to  notify  yon  that 
the  Bom  of  $400  due  under  the  terms  of  said 
cmitract  March  l.  1016,  has  not  been  paid,  and 
that  the  interest  has  not  been  paid  b^ond  Au- 
gust 0,  1014. 

**Ton  are  hereby  notified  that,  unless  the  siuns 
due  under  this  contract  are  paid  within  15  days 
from  date  here^nf,  Mrs.  Bishop  will  exercise  the 
rights  conferred  upon  her  by  the  contract  which 
recites  that  time  a  the  essence  tb^^f,  and 
will  declare  all  your  rights  under  said  contract 
to  be  forfeited,  and  will  not  recognize  herself 
as  being  under  any  further  obUgatioD  to  per- 
form said  contract" 

No  attention  was  paid  by  defendants  to 
this  notice,  and  the  amounts  due  were  not 
tendered  or  paid  to  plaintiff.  After  waiting 
two  months  plaintiff  commenoed  her  action 
to  quiet  title. 

Upon  tbe  foregoing  admitted  facts,  the 
first  question  that  arises  is  as  to  what  were 
the  rights  of  the  respective  parties  on  May 
18.  1915,  the  date  of  plaintiff's  letter  to  de- 
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fendant  Uooo.  On  Qiat  date  ttie.  defendants 
were  more  than  three  mooths  in  default  In  re- 
spect to  the  semiannual  Installment  of  Intec^ 
est  due  under  the  contract,  for  the  six  preced- 
ing months,  and  nearly  three  months  In  de- 
fault as  to  the  payment  of  the  installment 
on  principal  due  March  1,  1915.  Acoordlnc 
to  the  strict  letter  cf  the  aereement.  maUng 
time  the  essence  thereof,  the  TOidees  under 
the  contract  were  then  subject  to  the  penalty 
of  having  their  contracts  canceled  and  of 
a  forf^tnre  of  the  payments  which  they  had 
theretofore  made,  unless,  as  contended  by  de- 
feu  dan  ts,  the  plaintiff,  by  receiving  without 
(Ejection  the  several  payments  whidi  the 
defendants  had  tardily  made,  can  be  held, 
by  her  action  In  so  doing,  to  have  waived 
her  right  to  Insist  upon  the  strict  letter  of 
the  contract  Defendants  claim  that  plain- 
tiff is  no  longer  entitled  to  take  advantage 
of  their  past  delinquencies,  so  as  to  either 
declare  the  contract  canceled  because  of 
them,  or  to  claim  a  forfeiture  of  such  pay- 
ments as  she  had  theretofore  received  with- 
out objection,  when  they  were  not  made  on 
the  dates  fixed  by  the  contract  In  urging 
Oils  contention  they  rely,  among  many  others, 
upon  Pearson  v.  Brown,  27  Cal.  App.  125, 
129,  148  Fac.  956 ;  Boone  v.  Templeman,  158 
Gal.  290,  295,  110  Pac.  947.  139  Am.  St  Bep. 
126;  Stevinson  v.  Joy,  164  Cal.  279,  2S5, 
128  Fac  751;  Sausalito  Bay  Land  Co.  v. 
SausaUto  Improvement  Co.,  166  Cal.  302, 
807,  136  Pac  57. 

[1]  These  cases  support  respondent's  con- 
tention, as  being  the  correct  rule  under  proper 
drcumstances.  Our  attention  has  not  been 
called,  however,  to  any  cases  holding  that 
the  vendor  may  not  by  proper  steps  revive 
snch  right  of  forfeiture  after  default  On 
the  contrary,  It  is  the  law  that  where  time 
Is  made  the  essence  of  the  contract  for  the 
payment  of  money,  and  this  covenant  has 
been  waived  by  acceptance  of  the  InBtell- 
ments  after  they  were  due,  and,  with  knowl- 
edge  of  the  facts,  such  conduct  will  be  re- 
garded as  creating  only  a  tempwary  suspen- 
sion of  the  right  of  forfeiture,  which  may 
be  restored  1^  living  a  definite  and  specific 
notice  of  an  intention  to  mforce  it  Stevin- 
son T.  Joy,  supra;  Boone  r.  Templeman, 
supra.  As  was  said  In  the  latter  case: 

"The  simple  act  of  receiving  a  payment  after 
the  date  when  the  payee  wag  bound  to  afxept  it, 
without  more,  is  no  ezcnae  for  laches  as  to  fu- 
ture paymeots.  The  effect  of  the  acceptance  is 
nhansted  upon  the  payment  made,  and,  as  to 
those  following,  provisions  of  the  contract 
are  left  to  operate  with  onEmpaired  force." 

This  court,  in  Pearson  v.  Brown,  supia, 
took  nete  of  this  power,  resting  In  a  vendor 
to  revive  and  restore  the  right  to  a  forfeiture 
nnder  contracts  wherein  time  is  made  the 
essence  thereof.  In  spealdng  of  the  notice 
given  in  that  case  the  court  said: 
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"The  utmost  eflsel^  nnOsr  Oa  Cmgrfng.rula 
[relating  to  waiver  by  accepting  past  doe  pay- 
ments], which  woald  be  given  to  it,  would  be 
that  of  a  notification  to  the  rendees  that  the 
vendor  intended  thereafter  to  insist  upon  a 
strict  compliance  upon  the  terms  of  the  con- 
tract; and,  that,  anless  within  a  reasonable 
time  the  vendees  paid  up  their  deficiencies,  and 
thereafter  made  their  poymuita  strictly  ia  ac- 
cordance with  the  time  conditionB  of  their  con- 
tract, tb»  ftofdtnn  clause  woald  be  enforced." 

[2]  Ai^Ilant  contends  that  she  has  com- 
piled with  all  the  re^niranents  of  the  rules 
laid  down  by  the  cases  we  have  cited,  In 
that  ample  notice  of  default  and  forfeiture 
was  in  fact  given.  She  relies  upon  the  no- 
tice contained  in  the  letter  of  May  18th,  sent 
by  her  attorney  to  the  defendant  Moon. 
This  letter,  as  will  be  noted,  was  sent  aft- 
er the  ass^nment  from  Bamdt  to  Stick,  and 
the  execution  of  the  separate  contract  be- 
tween Stick  and  Miss  Coward,  and  t>efore 
plaintiff  had  knowledge  of  the  latter's  claim 
to  an  Interest  in  the  property.  Appellant's 
first  contention  In  this  regard  Is  that  Moon 
was  still  the  owner  and  holder  of  all  the  rights 
under  the  original  contract,  and  that  serv- 
vice  of  the  notice  upon  him  was  sufficient 
within  the  application  of  the  established  rule. 
In  making  this  contention  she  relies,  first 
upon  the  fact  that  the  assignment  by  Mrs. 
Bamdt  was  executed  and  delivered  In  blank, 
the  name  of  John  C.  Sti<^,  as  assignee,  hav- 
ing been  inserted  thereafter,  and,  for  the  law 
to  sustain  the  proposition,  dtes  Arguello  v. 
Bours,  67  Gal.  447,  8  Pac.  49.  In  that  case 
it  was  held  that  a  deed,  in  which  the  name 
of  tbe  grantee  was  left  blank  by  the  grantor 
at  the  time  of  its  execution  and  afterwards 
inserted  without  his  authority,  did  not  con- 
vey any  interest,  nor  become  sufficient  to 
pass  title  because  tlie  grantee  entered  into 
possession  and  paid  the  purdbase  price.  We 
have  no  such  state  of  facts  in  the  present 
case.  Mrs.  Bamdt  signed  the  assignment  in 
blank,  with  the  knowledge  of  the  defendant 
Moon,  the  real  party  in  Interest,  and  he,  in 
turn,  delivered  the  contract  to  d^ndant 
Stick,  who  appears  to  have  at  all  times  con- 
ducted the  entire  transaction  for  and  on  his 
behalf.  Thereafter,  the  name  of  Stick  was 
written  into  the  assignment  with  Moon's 
knowledge  and  consent  and  aj^rently  for 
the  purpose  of  carrs^ng  ont  some  arrange- 
ment between  the  two.  Moon  was  estopped 
to  deny  that  the  assignment,  aa  delivered  to 
Stick,  was  valid,  duly  executed,  and  binding 
up<m  blm  (Dcdbeer  v.  Uvingston,  100  OaL 
617,  821,  35  Pac.  828),  and  appellant,  who 
was  not  a  party  to  the  aadgnntoit,  cannot 
OHnplaln. 

Appellant's  second  point  in  Bi:^;Kirt  of  her 
c(mtentlon  that  the  notice  givm  to  Moon 
was  amply  sufficient  to  revive  her  right  of 
forfeiture  is  that,  notwithstanding  the  as- 
lAspiment  by  the  latter  to  Stld,  Moon  was 
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iB  nallty  tbe  owner  of  all  tbe  rights  con- 
fierred  Iry  the  oontxact  This  Buggestlon  is 
entitled  to  more  serious  consideration.  The 
testimony  bearing  on  this  subject  is  neither 
full  nor  eluddatinib  and  some  of  it  is  hear- 
say. But  the  only  Inference  which  can  safely 
be  drawn  from  the  evidence  ia  that  appellant 
is  correct  in  her  contention.  Tliere  Is  abso- 
lutely no  showing  to  the  contrary.  Motwlth- 
Btanding  that  the  trial  court  foond  that  de- 
fendants Bamdt  and  Mocm  bad  no  ri^t  or 
Interest  In  tiu»  real  property,  we  are  fnlly 
satisfled  from  the  statements  made  by  Sti<^ 
to  lAaintiff  and  die  admissiwui  contained  in 
his  letters  to  her  and  from  the  test^tmy  <a 
Moon  that  Stlcfe  and  Hoon  were  one  in  in- 
terest in  fibe  contract  Mo<m  testified  that 
Stldc  acted  as  bis  teivesentatlTe  in  dealing 
with  Ulss  Oowaxd. 

[Si  4]  Aivellanfs  contract  bound  her,  on 
receiving  the  paymmts  at  the  time  and  man- 
ner therein  mentioned,  to  deliver  a  certifl- 
cate  of  title  showing  the  property  free  from 
Incambranoes,  and  execute  and  deliver  to  the 
bnyer  or  her  assigns  a  good  and  sufBcient 
deed  tliereof.  She  contends,  however,  that 
def^dant  Coward  was  not  an  assignee  of 
the  contract,  and  in  no  way  party  thereto; 
tbat  there  was  no  privity  between  plaintiff 
and  her ;  and  that  Miss  Coward  was  not  en- 
titled to  the  notice  to  perform,  and  is  not 
now  In  position  to  enforce  the  contract  Ap- 
pellant is  correct  In  this  contention.  While 
defendant  Stick  bad  an  ostensible  equitable 
Interest  in  the  land  acquired  by  the  assign- 
ment of  the  Bamdt  contract,  which  he  had 
the  right  to  contract  to  convey  to  Miss  Cow- 
ard (Rogers  Dev.  Go.  v.  Southern  California, 
etc,  Inv.  Co.,  159  Cal.  7S5.  739,  115  Pac 
934.  35  L.  R.  A.  [N.  S.]  643),  she  was  a 
stranger  to  the  plaintiff.  Her  agreement 
with  Stick  was  a  separate  and  independent 
contract,  without  any  reference  to  the  con- 
tract between  plaintiff  and  Bamdt,  and 
plaintiff  was  not  required  to  take  any  no- 
tice of  it.  Stick,  by  contracting  to  sell  to 
Miss  Coward,  could  not  create  a  privity  of 
omtract  or  estate  between  her  and  plaln- 
tlff  without  assigning  his  Interest,  In  whole 
or  In  part  under  the  original  contract 
Plaintiff,  without  such  assignment,  and  no- 
tice of  It  was  entitled  to  stand  ui>on  her  con- 
tract with  her  vendee  regardless  of  any  sub- 
contract the  latter  might  make.  The  contract 
between  defoidant  Stick  and  Miss  Coward 
did  not  operate  as  ati  assignment  of  the  con- 
tract between  plaintiff  and  Bamdt.  Miss 
Coward  assumed  no  obligations  under  that 
agreement  towards  plaintiff  so  as  to  bring 
herself  into  privity  with  her.  This  being  so, 
she  acquired  no  ri^ts  nnder  the  contract 


and.  having  no  rii^t^  conaequeDtly  tiiere  was 
nothing  to  forf^L  Her  <daim,  bowever*  ooes' 
rated  as  a  dond  upon  the  title  ot  plaintiff 
which  she  was  entitied  to  have  removed  In 
this  form  of  action.  Stratton  v.  CaL  Land, 
etc.,  Co.,  86  CaL  353,  860,  24  Pac.  1066. 

[I]  The  notice  served  by  plaintiff  on  de- 
fendant Mocm  was,  in  our  opinion,  under  the 
disclosed  tacts  of  this  case,  sufficient  to  re- 
vive and  restore  all  plaintifl's  rights  under 
her  CMitract,  and  she  is  now  entitled  to  stand 
upcn  Its  ternuL  When  Bbe  gave  the  default- 
ing vendees  a  leasffliable  time  within  vrlildk 
to  pay  the  moncr  due  therennder,  thc^^  sbonld 
have  met  the  reqairanents  ot  the  notlceb 
Vniea  they  did  not  they  forfeited  all  rights 
under  tbe  omtract  Plalntur  'is  diKng  no 
more  than  to  insist  that  nnder  the  terms  ct 
the  contract  defendants  have  no  forthir 
rl^ts  thereunder,  but  have  fbrfdted  all 
such.  actlMi  to  quiet  title  amounted  to 
no  more  than  the  calling  of  tbe  defaulting 
vendees  Into  court  to  show  why  it  dionld 
not  be  decreM  that  nnder  tlie  terms  of  the 
contract;  all  their  r^hts  thereunder  were  at 
an  »d.  In  the  absence  of  some  sufficient 
equitable  showing  to  excuse  their  failtire  to 
comply  with  the  terms  of  the  contract  whidi 
defendants  failed  to  make,  the  plaintiff  was 
entitled  to  such  decree.  Oursler  v.  Thatcher, 
162  CaL  739,  745,  93  Pac.  1007.  Defendants 
were  not  entitled  to  the  flndtng  made  by  the 
trial  court  that  the  contract  between  plain- 
tiff and  Mrs.  Bamdt  was  still  In  force  and 
effect  It  Is  a  finding  against  fact  The 
finding  that  the  contract  made  between  de- 
fendants Stick  and  Miss  Coward  was  still 
in  force  and  ^ect  Is  a  finding  on  an  im> 
material  issue. 

[1]  ^>ecific  performance  In  tbia  case  was 
decreed  upon  the  answer  of  defendant  Cow- 
ard. Even,  tiKn^  she  ware  in  position  to 
seek  snch  relief,  her  answer  does  not  state 
sufficient  facts,  ftw  It  1>  mxxt  allefed  tberein 
that  tbe  ctmslderation  to  be  paid  plaintiff 
for  the  land  Is  adeqaate,  or  that  tbe  Bamft 
contract  Is  Just  and  reasonaMa  White  ▼. 
Sage,  149  Oal.  618,  6H  87  Fttc.  188.  No 
evidence  was  received  upon  ithls  subject, 
and  there  is  no  finding  In  regard  to  it  A 
decree  tor  «peciflc  performance  canwit  be 
sut^rted  In  the  absence  ot  aUegaticm  and 
flntUi^  tliat  ttie  contract  was  Just  and  rea- 
sonable, and  tbe  consideratton  adequate. 
Civ.  Coda  i  3391;  Gibbons  v.  Tosemite 
Lumber  Ca,  172  CaL  714,  716,  168  Pac:  196L 

Tbe  Judgment  Is  reversed. 

We  concor;    BXOHABDS,  J.;  KERBI- 

QJlS,  J. 
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80DTHIDRM  SURETT  CO  t.  SMITH. 
(No.  789&) 

(Sttpreme  Court  of  Oklahoma.   Jtine  6,  1917. 
Order  Granting  Behearlni  Set  Aaida  and 
Appeal  DismlsBed  Mot.  25,  1B18.) 

(8ylUiTm9  6v  iU  OowrU) 

APFBAL  and  EBBOB  •39511(2)— OAnt-HADB— 
JVBISDIOnON— DI8HI89AI,. 

Where  it  does  not  affirmatiTely  appear  from 
the  record  that  the  parported  case-made  was 
■erred  within  the  time  fixed  by  the  trial  court, 
or  within  an  extension  of  the  time  allowed,  such 
case-made  ia  a  nollitr,  and  emjera  no  jurisdie- 
tioQ  upon  this  court,  and  the  appeal  will  be 


f.  CEZTTRAI.  STATK  BANK 
P.) 


905 


Gommlasltmen'  OpinlMi,  Dlrlsion  Ko.  1. 
Error  tnm  District  Oomt,  Pawnee  Coontar; 
Conn  Uim,  Judge. 

Action  b7  Oeorge  K  Ctaoith,  guardian  of 
James  Peters,  a  minor,  against  the  fionthem 
Sorety  Oomponr.  Judgment  for  i^alnttfl,  no- 
tion  for  new  trial  OTer  ruled,  and  defendant 
Iwlngs  error.  Appeal  dlamlased. 

William  T.  Hntdiinga,  of  Mnakogee»  for 
plaintiff  In  error.  Clark  &  Armstrong;  of 
Pawnee,  for  defendant  In  error. 

COIiLIKR,  O.  This  is  an  action  brought 
by  the  defendant  In  error  against  plaintiff  In 
error  to  recover  ap<«  a  bond  executed  as  snre- 
ty  for  a  guardian.  Tliere  was  Judgment  for 
defraidant  in  errw  in  the  sum  of  91,600,  and 
Interest,  to  which  plaintiff  In  error  duly  ex- 
cepted. Motion  tox  new  trial  was  timely  filed, 
OTerruled,  said  action  of  the  court  duly  ex- 
cepted to,  and  error  brought  to  this  court 

Motion  la  made  to  dismiss  the  appeal  upon 
the  ground  that  It  does  not  afflrmatlrdy  ap- 
pear fnun  the  record  that  the  cas^-made  was 
served  within  the  time  fixed  for  serrioe  there- 
of, and  upon  other  grounds  which  we  deem 
unnecessary  to  consider.  A  careful  examina- 
tion of  the  record  does  not  disclose  that  the 
case-made  was  serred  upon  the  defendant  In 
error  within  the  time  allowed  by  the  court 
or  was  served  at  any  tim&  The  letter  of  the  at- 
torney for  defendant  in  error  to  attcaney  for 
plaintlfl  in  error,  relied  upon  by  plaintiff  In  er- 
ror as  proof  of  the  time  of  service  of  said  case- 
made,  is  too  indefinite  to  constitute  proctf  of 
service  of  the  caae>made.  Besides,  said  let* 
ter  was  not  written  until  after  the  expiration 
of  time  fixed  for  service  at  the  ease-made,  at 
a  time  that  the  trial  court  oould  not  have 
legally  extended  the  time  for  serving  a  case- 
made,  the  time  fixed  therefor  having  expired. 
The  case-made  la  a  nullity,  and  ocmfers  no 
Jnrlsdlctloii  jxgon  this  court,  and  la  not  cer- 
tified  as  a  transcript. 

"A  parported  cas»made  wMdi  Is  not  served 
within  the  statutory  time  after  the  judgment  ap- 


pealed from  Is  entered,  or  with  an  extension  of 
time  duly  allowed,  is  a  anility,  and  cannot  be 
considered  by  the  Supreme  Court."  Navarre  v. 
Piaerty,  154  Fac  114S ;  Powell  i.  First  State 
Bank  of  CUnton,  155  Pac.  600. 

"An  order  or  orders,  parportimc  to  grant  an 
extansim  vt  time  in  wiiich  to  serve  case-made 
fw  appeal  to  the  Supreme  Court,  made  after  the 
expiration  of  the  time  or  times  formeiiy  allow- 
ed, is  and  are  nullities,  and  appeal  baaed  upon 
service  of  case-made  thereunder  will  be  dis- 
miased."  Morgan  v.  Board  of  Commissionera  of 
Logan  Comity,  IBO  Pae.  514.  ^ 

It  follows  that  tba  a^eal  must  be  dl»> 

missed. 

PBB  OUBIAM.  Adopted  in  wbolib 


(78  OU.  SSL) 

INTBRmtBAM  CONST.  CO.  et  aL  v.  OBM- 
TRAL  STATE  BANK  OF  KUBFIBIt 
etaL  (No.  8841.) 

(Su^eme  Oomt  of  Oklahoma.  June  24*  1919.) 

(Bifilmhua  ly  ike  Covri.) 

1.  RuuoADS  ^ITlCU^Lnns  roB  lasob 

AMD  aUIXBUU  BABBBD  BT  LDUTATIONB. 

In  a  suit  hj  a  mortgagee  (or  its  debt  and 
to  foreclose  the  mortgage  given  to  aecore  the 
same,  apon  the  property  of  a  street  railway 
company,  the  mortgagw,  wherein  a  receiver  was 
dsked  for  and  was  appointed  by  order  of  the 
district  court  directed  to  take  charge  of  all  the 
property,  goods,  moneys,  and  effects  of  said 
defendant  and  preserve  tlie  same  until  farther 
order  of  the  court  or  the  jndge  thereof,  and 
thweafter  other  mortgagees  were  allowed  to 
intervene  and  filed  tiieir  actima  for  debts  and 
a  loreeloanre  of  didr  saortgagea  npon  Via  prop- 
erty of  the  defendant,  then  in  the  handa 
receiver,  and  mere  than  <me  year  dwreafter 
claimants  were  allowed  to  intervene  and  file 
their  action  upon  claims  for  labor  and  material 
furnished  under  the  provisions  of  and  to  estab- 
lish their  respective  Ueoa  nnder  the  provisions 
of  Rev.  Laws  1910.  {{  SS6S-S871,  and  where 
It  is  conceded  tiiat  no  suit  was  commenced  on 
sudi  claims  within  one  year  after  tht  same 
accmed,  nor  was  any  intervening  petition  filed 
in  the  action  bron^t  by  the  mmrtgagee,  on  be- 
half of  such  elalmants,  within  one  year  after 
sadi  claims  accmed,  and  that  no  notice  waa 
given  by  any  of  such  dalmants  as  required  by 
section  8871,  k^d,  that  the  daima  oi  such  daim- 
ants  to  liens  and  the  right  to  have  the  same 
enforced  agalnat  the  property  d  the  defendant 
in  the  hands  of  the  rsestver  and  dedlared  by  the 
eottrt  to  be  pifw  to  the  Uens  of  tks  mort- 
gagees and  ordered  to  be  first  paid  by  the  re- 
ceiver were  barred  by  the  terms  of  the  stotutos, 
supra. 

2.  COBPOBATIOITS  ^659(8)— RiOLKOAIW  «B» 

17T(HQ  fir  iTMS  or  XiABobbbs  ahd  lunBi- 

ALXBR  BABBBD  BT  FAZUDBB  TO  ZinXBTBini  TK 
FOBBCLOSUBB  WTTHIR  OSB  TBAB  VBUI  AO- 
OBUAIh 

In  a  suit  to  foreclose  a  rantgage.  and  for 
the  administratis]  of  the  aMeta  tA  the  mort 
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Cagor,  an  InsolTent  corporation,  a  receiver  for 
all  its  property  wag  appointed  and  a  reference 
made  to  a  referee,  but  it  was  only  by  the  decree 
subsequently  made  that  the  court  showed  its 
ulterior  intent  to  make  an  equitable  distribu- 
tion of  the  funds,  among  all  the  creditors  and 
provided  for  notice  to  them  to  file  their  dahns. 
HeU:  ^at,  until  a  decree  appointing  sneh 
referee,  creditors  were  entitled  to  sae  at  law, 
and  by  jndgment  acquire  priority  in  an  equita- 
ble distribution  of  the  property  including  that 
covered  by  the  mortgage,  (b)  But  where  credi- 
tors base  the  right  to  have  their  claims  adjudg- 
ed to  be  liena  prior  to  the  liens  of  the  mort- 
gagees, under  Rev.  Laws  19l0,  SS  8868-^Tl, 
their  failure  to  bring  suit  within  one  year  from 
the  accrual  of  each  daima  and  to  give  the  notice 
to  the  defendant  provided  for  in  the  statute  and 
failed  to  intervene  in  the  suit  brought  by  the 
mortgagees  to  foreclose  their  lien  upon  the 
property  of  the  defendant  corporation  within 
one  year  from  the  accrual  of  their  daims,  such 
right  to  a  preference  lien  over  that  of  the  mort- 
gagees provided  in  the  statutes  will  be  barred 
by  the  running  of  the  limitation  named  in  the 
statute. 

3.'  Railboadb  <^197— Priobitt   or  libits 

OVEB  UOBTOAOB — NET  IHOOlOi  IK  HAIID8  OW 
RECEIVKB— PBOCBEDS  Or  SALE. 

Where  a' court  of  equity  at  the  suit  of  eredi- 
tora  acquires  jnrisdiction  to  establish  priorities 
of  lima  upon  and  order  a  diatrlbotloit  of  th« 
proceeds  arising  from  the  sale  of  the  property 
of'  an  inaolvent  railway  ixtrpcuration,  and  certain 
creditors  claim  priority  of  payment  of  their 
chdms  to  tiiose  of  the  mortgagees,  because  the 
claims  of  the  former  were  for  material  and  la- 
bor furnished  tor  the  betterment  of  the  mort- 
gaged property  within  six  montlia  next  before 
such  property  waa  placed  in  the  hands  of  a  re* 
ceiver,  who  operated  the  railroad  for  abont 
three  years,  at  the  expiration  of  which  period 
be  sold  the  same  by  order  of  the  court,  Held: 
(a)  Equity  will  decree  a  prior  lien  in  favor  ot 
sadk  claimant*  to  that  of  the  mortgage  lien  < 
whldi  waa  prior  In  point  of  time  upon  the  net 
surplus  income  only,  arising  from  the  operation 
of  the  railroad  by  the  receiver  and  not  upon 
the  proceeds  of  the  sale  of  the  mortgaged  pn^ 
erty.  (b)  Where  there  waa  no  dlTersion  by  the 
receiver  of  the  incoma  derived  from  the  opera- 
tim  of  tiie  raihnad  to  betterments  of  the  prop- 
er^,  and  the  entire  amoont  of  andi  Income  was 
expended  by  him  In  the  payment  of  operating 
expenses  and  taxed,  and  that  after  such  pay- 
ment there  waa  no  net  income,  but  a  deScit 
existed  and  waa  paid  from  the  proceeds  of  the 
sale  of  the  mortgaged  property,  it  is  farther 
held,  that  there  bdng  no  net  income  in  the  hands 
of  the  receiver,  derived  from  the  operation  of 
the  railroad,  the  dalmants  were  not  entitled  to 
an  eqnitable  Uen  upon  moneys  in  the  hands  of 
th«  tecOTff  derived  f»MB  the  «ale  of  the  mort 
gaged  property. 

fAddiMoMl  BfOabm  Itv  SAitorM  Btaff,) 
i.  hma  «ai8— Statdtb  kbahubi  or  uoht. 

The  rule  of  conatroctlcHi  of  lien  atatntes 
whidi  create  a  right  and  provide  a  remedy  is 
that  the  reqoirements  of  the  statutes  and  con- 
ditions preaeribed  therein  are  the  measure  of 
the  right,  and  the  court  cannot  declare  purposa- 


less  and  usdcss  that  wUdi  tlie  Lq^sUtnra  htm 
made  a  condition  of  the  lien. 

Error  from  District  Coort,  Tolsa  Ooimt7> 

Action  by  the  First  National  Bank  of  Tid- 
m,  Okl.,  against  the  Oklahoma  TTdImi  Trac- 
tion Company,  to  foreclose  a  note  and  in<n^ 
gage,  in  whitdi  a  tempimtry  receiver  waa  ap- 
pointed to  take  diarge  of  detaidanf  s  proper- 
ty, and  In  which  the  Colonial  Trust  Company 
and  the  Central  State  Bank  of  Kiefer  were 
allowed  to  file  petitions  in  Intervention 
against  the  defendant  praying  tor  foreclosure 
of  mortgages  against  it,  and  In  whidi  the 
Interurban  Construction  Company  and  A.  A. 
Small  and  G.  B.  Small  filed  thdr  petitions  In 
intervention  against  the  defendant,  to  tsf 
force  mechanics'  liens.  Cause  referred  to  a 
referee,  whose  report  flndlng  that  claimants 
were  not  entitled  to  Ilena  oa  defendant'a 
property  was  confirmed  by  the  court,  claim- 
ants' motions  for  new  trial  overruled,  and  ■ 
cl^mants  bring  error.  Affirmed. 

Geo.  T.  Brown,  of  Tulsa,  for  plaintiffs  tn 
error. 

Biddlson  A  Campbell,  of  Talsa»  im  iietmi- 
ants  in  error. 

JOHNSON,  J.  On  September  2U  1910,  the 
Oklahmna  Union  Traction  Company  gave  a 
note  and  mortgage  on  Its  property  to  the 
rirst  National  Bank  of  Tulsa,  OkL,  for 
(6,918. 

On  December  9,  1911,  the  First  National 
Bank  commenced  this  action  in  the  district 
court  of  Tulsa  county  against  the  Oklahoma 
Union  Traction  Company  to  recover  tiie 
amount  due  on  this  note  and  to  foredow  its 
mortgage.  The  bank  asked  for  the  app(dnt» 
ment  of  a  receiver,  and  the  court  ordered : 

"That  Perdvial  B.  Bfagee,  of  the  county  of 
Tulsa,  and  the  state  of  Oklahoma,  be  appointed 
•temporatT  receiver  In  said  eanse;  that  tlw 
amount  of  his  bond  as  receiver  t^e  fixed  at  the 
sum  of  $5,000;  and  that,  upon  his  qualification, 
such  receiver  take  charge  of  all  the  property, 
goods,  moneys,  and  effecta  of  said  defendant  and 
preserve  the  same  antil  the  further  order  of  the 
court  or  the  Judge  thereof.** 

This  waa  the  only  order  made  appointing 
a  receiver.  The  receiver  did  take  diarge  of 
all  tbe  property  of  the  Oklahoma  Union  'Crac- 
tlon  Company. 

On  December  12,  1911,  the  Colonial  Trust 
Company  was  permitted  by  the  court  to  flZe 
its  petition  of  Intervention  asking  Jndgm^t 
against  the  Oklahoma  Union  Traction  Com- 
pany for  f31,9Sl.  and  also  praying  for  tUe 
foreclosure  of  its  mortgage  against  the  prop- 
erty of  taie  mortgagor. 

On  April  27.  1914.  the  Central  State  Bonk 
of  Kiefer,  defendant  in  error,  filed  its  peti- 
tion of  interventiim  In  said  suit  asking  a 
Judgment  against  tbe  Oklahoma  tlniaii  Troc- 
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tkm  QHnpauy  for  $6,025,  and  for  the  fore- 
closnre  of  its  mortgage  against  the  property 
ot  the  Oklahoma  UdIoii  Traction  Cpmpanj. 

On  June  1, 1914,  the  plaintiffs  in  error  filed 
their  petition  of  intervention  In  said  cause 
asking  Judgment  of  |11,484,  and  alleging  that 
in  the  year  1911  they  furnished  labor  and  ma- 
terial to  the  Oklahoma  Uidon  Traction  Com- 
pany to  the  amonnt  of  911,484,  alleging  that 
this  was  due  on  June;  1,  1911,  and  that  they 
were  entitled  to  a  lien  on  the  prc^rty  of  the 
Oklahoma  Union  Traction  Company  for  thnt 
amount,  and  also  asking  that  all  other  par- 
ties be  barred  from  any  right  or  interest  in 
the  property  of  the  company. 

Plaintiff  In  error  A.  A.  Small  in  his  peti- 
tion of  Intervention  asserts  a  claim  of  $1,896 
on  account  of  work  and  labor  i>erformed  by 
him  for  the  street  railway  company  during 
the  months  of  September,  October,  November, 
and  December,  1911,  in  the  equipment  and 
operation  of  said  railway  company.  The 
plaintiff  in  error  G.  B.  Small  in  his  petition 
of  Intervention  asserts  a  claim  in  the  sum  of 
$700  for  work  and  labor  performed  by  him 
for  said  railway  company  during  the  months 
of  April,  May,  June,  July,  August,  September, 
October,  and  November,  1911,  in  the  equip- 
ment and  to  focIUtate  the  operation  of  said 
street  railway.  There  is  no  dispute  as  to  the 
amounts  of  Uiese  rarions  claims,  as  will  ap- 
pear from  the  report  of  the  referee. 

The  cause  was  afterwards  referred  to  W. 
T.  Tudter,  referee,  to  try  said  cause  and 
make  a  report  to  the  court  He  made  his  re- 
port on  April  21,  1916,  finding  that  the  plain- 
tiffs In  error  were  not  entitled  to  a  lloi  on 
the  property  of  the  Oklahoma  tJnlon  Trac- 
tion Company. 

ExceptiMis  were  duly  saved  to  this  report 
and  presented  to  the  referee  and  to  the  court 
in  j/nper  motlona ;  hut  the  report  of  the  ref- 
eree was,  over  the  objections  and  exceptions 
of  these  plaintiffs  in  anot,  approved  and  con- 
firmed by  the  court  UoUoaa  for  new  trial 
were  overmled,  and  the  Judgmoit  complained 
of  berdn  was  rendered.  In  pursoanoe  of  said 
report  nndw  date  of  June  30,  1D16>  Super- 
sedeas bonds  were  glrw  by  these  plaintlflb 
In  error,  and  this  appeal  taken  and  lodged 
her^.  ^ 

The  plaintiffs,  assign 'error:  (1)  The  trial 
court  and  referee  erred  In  overruling  the  mo* 
dons  for  new  trial.  (2)  Trial  court  erred  tai 
approving,  adopting,  and  confirming  report  of 
the  referee.  (3)  The  referee  and  trial  court 
erred  in  overruling  exceptions  and  objections 
of  the  plaintiffs  to  the  r^rt,  findings,  recom- 
mendations, and  conclusions  of  the  referee. 
(4)  Trial  court  erred  In  rendering  Judgment 
against  the  Oklahoma  Union  Traction  Com- 
pany and  in  favor  of  the  defendant  Colonial 
Trust  Company,  and  the  Central  State  Bank 
of  Klefer.  (St  The  court  erred  In  ordering 
the  receiver  to  satisfy  the  Judgmaits  in  favor 
of  the  Central  State  Bank  and  Colonial  Trust 


Company  onttif  the  fimds  In  the  hands  of -said 
receiver  derived  from  the  sale  ot  the  propertjr 
of  the  traction  company,  to  the  exclusion  «n( 
the  claims  of  the  plaintiffs.  (0)  The  court 
erred  in  approving  findings  of  fact  Koa.  8,  0, 
13, 18, 19,  and  31,  and  conclusions  of  law  No^ 
1  to  16  of  the  referee.  (7)  Referee  and  court, 
erred  In  refusing  to  render  Judgmrat  In  favor 
of  the  plaintiffs  that  they  participate  in  the 
distributirai  and  receive  the  payment  of  their 
said  respective  dalms  out  of  the  funds  la 
the  hands  of  the  receiver,  arising  from  the 
sale  of  the  property  of  the  traction  company. 
(8)  The  referee  and  court  erred  in  finding 
and  adjudging  that  there  had  been  no  diver- 
sion of  the  current  earnings  while  in  the 
hands  of  the  recover.  (9)  Referee  and  the 
court  erred  In  not  finding  and  adjudging  that 
the  claims  and  liens  of  plalntlfte  against  the 
property  of  the  traction  company  and  the 
proceeds  derived  from  the  sale  thereof  to  be 
prior  and  superior  under  the  statutes  and 
laws  of  the  state  of  Oklahoma  to  the  lien 
and  claim  of  the  mortgage  trandholdera,  the 
Central  State  Bank  of  Kiefer,  and  the  Colo- 
nial Trust  Company.  (10)  That  the  findings 
of  the  referee  and  the  approval  thereof  by  the 
court  and  the  Judgment  of  the  court  based 
thereon  are  not  sustained  by  the  evidence  and 
contrary  to  the  evidence.  (11)  The  Judgmeit 
of  the  trial  court  and  conclnsions  of  law  of 
the  referee  are  contrary  to  law. 

The  plaintiffs  In  error  discuss  the  ftoregoing 
assignments  of  error  under  three  proposi- 
tions: 

First  Becsose  the  dalms  of  tiie  plafaitUEs  In 

error  are  entitled  to  priority  of  payment  to  tiie 
mortgage  lienors,  from  the  funds  In  the  bands 
of  the  receiver  from  the  sale  of  the  mortgaged 
property  under  the  provlsiont  of  Bections  3868 
to  8871  of  the  Rev.  Laws  of  Oklahoma  1910. 

Second,  Because  the  claims  of  the  plaintiffi 
in  error  are  entitled  to  priority  of  payment  to 
the  mortiage  lioton,  fnun  the  funds  in  the 
hands  of  the  receiver  as  equitable  liens  arising 
by  reastui  of  plaintlfb  In  error  having  furnished 
labor,  materials,  and  supplies  necessary  to  the 
maintenance,  operation  and  improvement  of  the 
railroad,  a  reasonable  length  of  time,  to  wit, 
within  six  months  prior  to  the  receivership. 

Third.  Because  the  claims  (rf  the  plaintiffs  in 
error  are  entitled  to  priori^  ot  payment  to  the 
mortgage  lienors,  frmn  tiie  funds  in  the  hands 
of  the  receiver  from  the  sale  ot  tba  mortgag- 
ed property*  since  said  daims  having  accrued 
within  dx  months  prior  to  the  appointment  of 
a  receiver,  and  since  the  income  of  said  prop- 
erty during  the  receivership  was  expended  for 
betterments  and  improvonents  of  the  property 
covered  by  the  mortage  under  wbldh  mortgage 
lienors  hc^d. 

The  sections  ot  the  statutes  reiCerrcd  to 
are  as  follows : 

"Sec  5868.  'Every  mechanic,  bnild«r,  artisan, 
workman,  laborer  or  other  person,  who  sball  do 
or  perform  any  work  or  labor  upon,  or  furnish 
any  materials,  machinery,  fixtures  or  other  thing 
towards  the  equipment,  or  to  facilitate  the 
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^pantton  ti  any  nflioad,  ihall  hare  a  Uen 
tlwnfor  npmi  tiw  road-bed,  bnUdinga,  equip- 
iMQits,  fneoDM,  frandiise.  and  other  apparte- 
naaoea  of  said  railroad,  raperior  and  paramoant, 
whother  prior  in  time  or  not,  to  tiiat  of  all  per- 
aona  interested  in  aaid  railroad  aa  managers, 
leasees,  mortgageas  tnuteea,  braeflclarlea  nnder 
trust  or  owners. 

"See.  3S69.  The  lien  mentioned  In  the  pre- 
ceding aection  shall  not  be  eflectaal  onlesi  suit 
■hall  be  bronght  upon  the  claim  witUft  one  year 
after  It  aceraed. 

"See.  8870.  The  said  Hen  shall  be  mentioned 
la  the  judgment  rendered  for  the  claimant  in 
an  ordinary  suit  for  the  claim,  and  maj  be 
enforced  by  ordinary  levy  and  sale  under  final 
or  other  process  of  law  of  equity. 

"Sec.  S871.  A  notice  of  ten  daya  shall  be 
given  to  the  railroad  of  the  existence  of  a  claim 
or  the  intended  lien  which  is  contemplated  nnder 
tUi  article.'* 

[1-8]  It  is  conceded  hj  the  plalntUtB  In  er- 
iw  that  no  suit  wu  filed  by  ttmn  to  enforce 
tbelr  dalms  and  Uena  against  said  Oklahoma 
Union  Tractl(m  Gmnpany,  other  than  th^ 
partldpatlcm  In  thla  receiTershlp  action.  It 
la  alao  admitted  th^  the  aevenl  petltiona  of 
Interraitlon  of  the  plalntlfti  In  error  were 
not  filed  wiOiSn  tme  year  after  Qie  soTeral 
dalms  accmed.  It  la  cmtended,  however, 
that  Inasmnch  aa  ttie  oourt,  by  Its  officer,  had 
takea  c3uirge  of  all  of  the  projpertlea  and 
fraDchlses  of  said  street  railroad  within  ttie 
one  year  pmiod  (In  fact,  within  Ox  montha 
of  the  creation  of  the  Indebtedness  for  which 
the  claims  of  plalntillb  in  error  are  aa- 
serted)  the  suit  and  notice  mentioned  by  sec- 
tiona  8869  to  8871,  snpra,  were  unnecessary. 
In  other  iwords,  that  secUon  3868  of  the  act 
being  in  the  nature  of  a  statute  of  limita- 
tion Is  stayed  daring  the  period  of  recelver- 
Bhip,  and  that,  since  the  conrt  had  taken  pos- 
session of  all  the  property  and  franchises  of 
said  railroad,  the  plaintiffs  In  error  could 
not  bring  the  suit  moitloned  In  section  38^, 
supra.  So  that  all  that  was  necessary,  in 
order  that  plaintiffs  in  error  have  the  benefit 
of  section  3868  of  the  statute,  was  for  them 
to  Intervene  herein  before  the  final  determi- 
nation of  this  cause.  That  if  they  could  not 
bring  a  separate  Independent  action,  then 
why  serve  the  notice?  That  the  law  does 
not  require  the  doing  of  a  vain  acL  That 
section  3868  gives  the  Hen.  fixes  the  right, 
and  the  fallowing  sections  of  the  act  simply 
go  to  the  remedy.  Under  the  contentions  of 
the  plaintiffs,  one  thing  Is  clear ;  that  is,  bad 
not  the  receiver  been  appointed,  the  plaintiffs 
In  this  case  would  not  have  been  entitled  to 
a  lien  under  the  sections  of  the  statutes  quot- 
ed supra,  because  no  suit  was  commenced  by 
any  of  them  within  one  year  from  the  accru- 
al of  their  claims,  and  such  default  would 
have  been  a  complete  bar  to  the  assertion  of 
such  a  lien.  But  It  is  asserted  that  the  ap- 
pointment of  a  receiver  In  this  suit  within  a 
year  operated  to  suspend  the  running  of  the 
■tatnte.   So  the  queaticm  thus  presented  la: 


Did  the  appointment  of  i  reoeirer  ton  flie 
statute?  On  Utls  question,  we  find  that  In 
High  on  BecelTera  (4th  Ed.)  1 184,  It  la  said: 

"The  appointment  of  a  receiver  over  the  estate 
or  properly  does  not  alter  or  alfect  the  rigfata 
of  the  parties  as  regards  tlie  operation  oC  the 
statute  of  limltationB." 

In  26  Oy&  1282,  It  la  said: 

"As  a  general  rule,  the  mere  appc^tment  of 
a  receiver  does  not  in  any  way  affect  the  ran- 
ning  of  the  statute  of  limltatioBa.  Bnt  where 
tbe  reodver  is  appointed  to  take  dia^  of  an 
estate  for  the  purpose  of  administering  it,  as 
for  instance  the  settlement  of  affairs  of  a 
partnership  and  the  payment  of  firm  debta,  the 
statute  being  sutwtantially  for  the  benefit  of  all 
the  creditors,  in  analogy  to  an  ordinary  credi- 
tor's bill,  the  running  of  the  statute  of  limita- 
tions Is  suspended  in  equity  against  the  claims 
by  firm  creditors  for  the  payment  of  partn»- 
ship  debts  oat  of  the  arnts  in  the  reo^vai's 
handa" 

In  support  thereof  the  following  cases  were 
dtedi  Cain  v.  Seaboard  Air  Line,  138  Ga.  96, 
74  S.  O.  764;  Taylor  t.  Vossburg  Mineral 
Springs,  128  La.  864,  S4  South.  907;  Williams 
T.  Taylor,  90  Ifd.  S06.  V7  AtL  64L 

Tta  anthorltla  quoted  announce  the  gener* 
al  rule  as  above  stated.  In  thla  case,  flie  ac- 
tion wat  commenced  In  the  district  oonrt  of 
l^sa  county,  by  the  First  National  Bank  of 
Tulsa,  for  the  fcHredosnre  of  its  mortgage 
upon  the  property  of  the  Oklahoma  Cnlon 
Traction  Company,  and  In  Its  petition  alleged 
the  insolvency  of  the  defendants,  and  asked 
for  the  aiq;>ointment  of  a  reodvw.  A  receiver 
was  appointed,  took  diarge  of  the  street  rail- 
way, and  Iterated  the  same  for  about  three 
years^  after  .which  time  he  sold  the  same  by 
order  of  the  court,  and.  In  the  meantime,  the 
defendants  Goitral  State  Bank  of  Klefer 
and  Colonial  Trust  Company  intervened  and 
filed  actlwB  reepecttvely  for  foredosnre  of 
mortgaiEea  upon  the  property  of  the  defend- 
ant, thai  in  the  hands  of  the  reetlvtat.  More 
than  two  years  thereafter,  the  plaintiffs  re- 
spectively presented  their  claims,  daiming 
prior  lien  upon  the  property  ot  the  defendant 
by  reason  of  the  provisions  of  the  statute 
quoted  snpra ;  and  (2)  since  aodi  claims  hav- 
ing accrued  within  six  months  prior  to  the 
appointment  of  a  receiver,  that  the  same 
.were  a  lien  In  equity  upon  the  Income  of 
said  property  during  the  receivership,  wMdi 
Uen  was  prior  to  that  of  the  mortgage  lienors. 

A  referee  was  appointed  by  the  court  on 
December  14,  1914,  the  property  having  been 
previously  sold  by  the  receiver  and  such  sale 
confirmed  by  the  court  The  referee  made 
findings  whldi  were  approved  by  the  court, 
denying  the  daims  of  plaintiffs  for  liens  upon 
both  grounds,  holding  as  to  the  first  ground 
contended  for  by  the  plaintiff  that  by  reason 
of  plaintiffs*  failure  to  bring  suits  to  estabiiah 
thdr  statutory  Hens  within  one  year  from 
the  accrual  thereof  as  provided  by  the  stat- 
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ate,  or  to  pneoit  tbelr  daims  In  tbiB  conrt  In 
dils  canae  within  said  period,  and  their  fall- 
ure  to  sive  notice  as  required  by  the  prorl- 
sions  of  the  statutes,  they  were  barred.  And 
as  to  plalntiCb'  second  contention,  that  the 
Um  in  equity  for  materials  and  labor  fDrnlsh- 
ed  to  railroad  within  six  montha  prior  to 
the  appointment  ot  a  receiver  could  not  exist 
only  as  to  surplus  Income  In  the  hands  of 
the  receiver  after  the  payment  by  him  of 
claims  for  operating  and  expenses  incurred 
for  Budi  operation  and  taxes  upon  the  prop< 
erty  In  his  hands,  and  made  further  findings 
which  were  at^roved  by  the  court,  that  no 
trnth  surplus  existed,  and  therefore  the  plaln- 
tUFs  were  not  entitled  to  a  prior  lien  iqwn 
t2ie  mortgaged  property  or  moneys  In  the 
hands  of  the  recdrer  derived  from  the  sale 
of  such  property  under  an  order  of  the  court, 
and  8ucb  findings  on  the  latter  contention  Is 
fully  sustained  by  the  dedsions  of  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Gregg  V.  Metropolitan  Tmst  Co..  197  TT.  S. 
188,  25  Sup.  OL  415,  49  L.  Ed.  717 ;  also  by 
the  Circuit  Court  In  Ean.  Loan  A  Trust  Co. 
T.  Electric  Light  Co.,  106  Fed.  702,  and  Chi- 
cago &  A.  B.  T.  United  States  ft  Hex.  T.  B, 
Co.,  225  Fed.  940,  141  C.  C.  A.  64. 

The  plalntllfo*  contention  that  this  action 
being  brought  by  the  First  National  Bank  of 
Tulsa,  to  foreclose  its  mortgage  and  the  ap- 
potutment  of  a  receiver,  as  was  done  In  this 
case,  precluded  them  from  bringing  suit  men-, 
tloned  in  section  3869,  supra,  cannot  be  main- 
tained, ^e  action  was  instituted  by  the  hold* 
or  of  a  mortgage  lien  to  foreclose  the  same, 
and  upon  its  motion  a  recover  was  appointed 
and  directed  to  take  diarge  of  alt  the  proper- 
ty, goods,  money,  and  effects  of  the  said  de- 
fendant, and  preserve  the  same  until  furOier 
order  of  the  court  The  action  was  In  no 
character  one  that  would  of  necessity  result 
In  the  distribution  of  the  pnq;>erty  of  the  de- 
fendant among  its  creditors.  The  appoint- 
ment of  a  receiver  did  not  in  any  manner  pre- 
vmt  the  claimants  from  making  their  Incho- 
ate lien  effectual  by  instituting  thdr  actions 
at  law,  or  otherwise,  against  the  Oklahoma 
Union  Tractl<Hi  Company,  and  should  sudi 
an  action  have  been  filed  by  the  claimants 
the  judgment  could  have  been  obtained  to 
the  same  extoit  as  If  a  leoeiTer  bad  never 
been  ai^inted. 

.  The  action  provided  for  In  fiie  statute  ta 
alm^  an  actlMi  on  Qie  didms  and  does  not 
vaoder  It  necessary  to  sequester  flie  proper* 
ty.  Hence  Hiere  was  nothing  to  prevent  the 
preservation  of  the  plaintiffs'  liens  in  the 
manner  prorlded  by  Uie  laws  of  tb^r  crea- 
tion, and  there  was  not  the  slightest  impedi- 
ment  to  the  claimants  Instituting  their  ac- 
thns  against  the  Oklahoma  Union  TractioD 
Company  within  the  year,  nor  was  tbm  any- 
thing to  have  inrevented  tiie  plaintiffs  from 
intervodng  in  this  case  within  the  year. 
TUbeU  T.  FUrker,  100  Mass.  S47;  Doe  t.  Br- 


win,  1S4  Mass.  M;  Farsoos  t.  Clark,  00  Mich. 
414,  26  N.  W.  666. 

The  plaintiffs  in  error  insisted,  and  so  ar- 
gued, in  their  brlefb,  that  this  action  as  orlg- 
inally  brou^t  was  In  the  nature  of  a  credi- 
tor's MU.  Hr.  Black  In  his  Iaw  Dictionary, 
on  page  800,  d^es  a  creditors'  Ull  as  fol- 
lows: 

"A  creditors'  bill,  strictly.  Is  a  blU  by  whfdi 
a  creditor  seeks  to  satUfy  his  debt  out  of  some 
equitable  estate  <ft  the  defendant  which  Is  not 
liable  to  levy  or  sale  under  an  executioo  at 
law." 

The  Supreme  Court  of  the  territory  of  Ok' 
lahoma,  in  the  case  of  Sflller  v.  Melwe,  U 
Okl.  241.  67  Pac.  479,  56  L.  B.  A.  620,  approv- 
ed the  foregoing  definition  of  Judge  Black 

The  record  In  this  case  discloses,  as  herein 
before  stated,  that  the  plaintiff  the  First  Na 
tional  Bank  of  Tulsa  filed  its  action  to  fore- 
close a  mortgage  upon  the  property  of  the  de* 
fendant  the  Oklahoma  Unl<m  Traction  Com- 
pany, and  upon  its  application  a  temporary 
receiver  was  appointed  and  took  charge  of 
the  street  railway  and  <H>erated  the  same  for 
a  period  of  about  three  years,  before  the 
plaintiffs  In  error  intervened  in  the  action 
and  asked  that  they  be  adjudged  to  have  a 
priority  Hen  upon  the  property  or  the  pro- 
ceeds thereof,  the  property  having  been  sold 
by  reason  of  order  of  the  court,  and  the  pro* 
ceeds  of  the  sale  were  In  the  hands  of  the  re- 
ceiver, claiming  priority  by  reason  of  the 
statute  quoted,  which  statute  by  Its  terms  re- 
quired that  the  suit  to  establish  the  lien  men- 
tioned should  be  brought  by  idaimants  within 
one  year  from  the  accrual  of  their  cause  of 
action  or  claim,  and  that  a  prior  notice  of 
their  intention  to  assert  such  a  lien  should  be 
served  npon  the  defendant  for  a  period  of 
tea  days  before  the  bringing  of  their  action, 
neither  ot  which  was  done.  It  was  not  untU 
December  14, 1914,  If  at  all,  that  this  suit  waa 
treated  by  flie  court  as  a  suit  in  the  nature 
of  a  credltMs'  IdU,  for  it  was  on  that  date 
that  a  referee  was  appointed  and  directed  to 
nojify  the  creditors  and  the  defendant  to  file 
dalms,  and  it  was  thereafter  that  such  ref- 
eree bad  bearings  In  8UK»ort  of  daims  of 
creditors  and  made  findings  as  to  priority  ot 
liens  and  bis  e(m<^n^<»is  of  law  In  respect  to 
the  B8m&  Hence,  this  suit  not  having  been 
originally  an  action  to  the  nature  of  a  credl- 
ton*  bill,  and  bad  not  become  audi  until  the 
court  nndertocAc  to  admlnSater  tbe  affairs  of 
tbe  defendant  In  Ibe  Intsrsst  ^  its  credi- 
tOTSL  Under  tbe  rule  announced  by  the  Su- 
preme Oonrt  of  tbe  terrltoiy  oi  Oklabmna,  In 
tbe  case  of  MlUw  v.  ICdoae,  supra,  Ibere  was 
no  snapoDslon  or  toUlng  o<  tbe  statutes  of 
limitations  of  one  year  as  claimed  by  tbe 
plaintiff  In  error,  and  by  reaacm  tbereof  their 
rlgbts  to  liens  under  tbe  statute  bad  kmg 
since  been  barred,  and  tbe  bobUnga  of  tbe  ref- 
eree to  that  effect  Bbould  be  sustained.  ICIU- 
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er  r.  Hdott^  nipn;  Xube  Worin  Od.  t:  Bal- 
lon. 148  V.  &  528,  IS  Sup.  Gt.  165,  86  U 
Bd.  1072;.  Bow  t.  DutsI,  13  Pet  45,  K>  L.  Bd. 
61;  Mc&leer  t.  Olay  Oo.  (a  GO  42  Fed.  687; 
Glenn  t.  Dorabelmer  <0.  C^)  23  Ved.  606; 
Snpteme  Conrt.  N.  D.  In  Bank  Bralthwalt^ 
7  N.  D.  858,  76  N.  W.  244.  68  Am.  St  Rep. 
653. 

[4]  The  role  of  construction  .of  lira  statutes 
whldi  create  a  right  and  provide  a  remedy 
Is :  That  in  all  sndk  cases  the  requirements 
of  the  atafautes  and  conditions  prescribed  In 
the  statutes  are  the  measure  of  the  right, 
and  the  court  cannot  dedare  purposeless  and 
useless  that  which  the  Legislature  has  made 
a  ccnditlon  of  the  lioi.  This  Is  the  rule  anr- 
nounced  by  the  Supreme  Court  of  Tennessee 
In  the  case  of  Norman  ft  Go.  t.  Edlngtcm, 
Qroaier  ft  Grifflths,  116  Tenn.  809.  89  S.  W. 
744 ;  Supreme  Court  of  California.  In  Dudcbu 
T.  Hawn,  104  CaL  10,  87  Pac.  Supreme 
Court  of  Colorado  in  Greeley  S.  L.  O.  P.  Ry. 
Co.  T.  Harris,  12  Colo.  226,  20  Pac.  764; 
Cleveland,  C.  ft  S.  Ry.  Co.  t.  Enlckerbacker 
Trust  Co.  <C.  C.)  86  Fed.  73;  Tod  et  al.  v. 
Union  Ry.  Co.,  62  Fed.  241,  8  a  a  A.  80,  18 
U  R.  A.  306. 

In  BlUott  on  B.  Bh  H  1071  and  1074,  it  Is 
said: 

"Where  a  lien  Is  wbollj  statntorr,  tbe  otatn- 
toi7  mode  mast  be  pursued  in  order  to  obtain 
it."  Johnson  v.  Gamer  (D.  G.)  233  Fed.  756; 
Ifoore  et  aL  t.  Southern  States  Lend  ft  Timber 
Co.  (a  G.)  S3  Fed.  800;  Hazard  v.  Board  of 
Bdncatlon  (N.  J.  Ch.)  75  Atl.  237. 

^e  record  discloses  that  the  referee  found 
that  there  had  been  no  diversion  by  tbe  re- 
ceiver of  the  Income  derived  from  the  o[>era- 
tlon  of  the  property  of  the  defKidant,  and 
that  there  was  no  surpliis  net  Income  from 
sudi  source,  and  In  fact,  that  a  deficit  had 
been  created  on  accoimt  of  sndi  operation 
and  on  account  of  taxes,  and  that  sndi  defldt 
has  been  paid  from  the  proceeds  of  the  sale  of 
tbe  property  covered  by  tbe  mortgages.  Sn<^ 
findings  of  tbe  referee  were  reasonably  sup- 
ported by  the  evidence  and  were  tn  all  things 
approved  by  the  court. 

We  find,  and  so  hold,  that  this  appeal  pre- 
salts  no  reversible  error,  and  the  Judgment 
of  tbe  trial  court  is  affirmed. 


<7<  ou.  m) 

STATE  ex  rel.  BOARD  OF  COKTRS  OF 
CREEK  COUNTY  v.  FOSTER,  Clerk, 
et  aL    (No.  10645.) 

(Supreme  Court  of  Oklahoma.   Oct  28, 1019.) 

(SvOaimt  by  th«  Court; 
Apiul  ahd  krbob  «9>773(2)— DmossAL  roa 

UILUBB  TO  IILE  mtlXF. 

Where  a  cauBe  hae  been  regolariy  assigned 
for  rabmisslon,  and  plaintiff  In  error  fails  to 


file  biief,  or  to  offer  any  exenae  for  not  doioc 
BO,  it  wUl  be  presumed  13m  appeal  has  been 
abandoned,  and  tbe  same  wOl  be  dismissed. 

Error  from  District  Court  Gre^  Coonty; 
U.  U  Bozartb,  Judge. 

Actlm  by  the  State  <«  the  relatlm  of  the 
Board  of  County  G<»amlsBl(mers  of  Greek 
County,  against  P.  O.  Foster,  Olerfc,  and 
otherib  for  mandamus.  Judgment  for  de- 
fendants, and  relator  brings  error.  Dts- 
misaed. 

Earl  Foster,  Oo.  Atty.,  of  Sapnlpa,  for 
plaintiff  In  error. 

Ernest  B.  Hughes,  of  Sapnlpa,  fw  defoid- 
anta  In  error. 

PER  GURLIM.  TtdB  cause  was  advanced 
on  motion  of  the  county  attorney  and  as- 
signed for  submlsdon.  Plaintiff  tn  error  has 
failed  to  file  brief,  as  required  by  rule  7  of 
this  court  (165  Pac  vil),  or  to  ofEer  any  o- 
cuse  for  not  doing  sa 

The  appeal  is  tbasfbre  dismissed. 


(7«  OU.  an) 

JAMESON  V.  FLOURNOT  et  aL   (Mo.  8670.) 

(Supreme  Court  of  Oklahoma.  Feb.  26,  1918. 
On  Behsaring,  Oct.  28,  1919.) 

(Svilahtu  hjf  ihs  Court.) 

1.  TbIAL  ^189(1)— DsimUEB  TO  BTIDEKCB 
PBOPKBLT  OVKBBUUD. 

When  sU  the  facts  which  the  evidence  In 
a  reasonable  degree  tends  to  prove  and  all  in- 
ferences or  condusiona  which  may  be  reason- 
ably drawn  therefrom  are  suffident  to  support 
the  verdict,  it  Is  not  error  for  the  court  to 
overmle  a  demurm  to  the  evldaice  on  the 
ground  that  tbe  samtf  Is  insufficient  to  support 
the  verdict. 

2.  Trui.  ^»219— RsrusAL  ow  nrsrairoTioiv 
DKrzszva  words  or  genebal  heaitino. 

It  is  not  error  for  the  court  to  refuse  to 
define  a  word  of  general  and  accepted  mean- 
ing, which  is  underatood  by  men  of  reasonable 
intelligence  in  all  walks  of  life,  and  has  a  wdl- 
understood,  accepted,  and  general  meaning. 

Commissioners'  Opinion,  Division  No.  2. 
Brror  from  Superior  Court,  Tulsa  Oranty ; 
11  A.  Breckenrldge,  Judge. 

Action  by  W.  O.  Floumoy  and  R,  D.  Flonr- 
noy.  partners  doing  business  as  Floumoy 
Broe..  against  John  B.  Jameson.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Carroll  ft  Mason  and  C  H.  Rosenstein, 
all  of  Tulsa,  for  plaintiff  In  error. 

BandoliAi,  Haver  ft  Shirk,  D.  O.  BUloCt, 
and  Elton  B.  Hunt,  all  of  Tulsa,  t»  defend- 

antB  tn  error. 
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WECT,  0.  OS  Cbe  23d  day  of  November, 
1014,  defendapto  In  mot  sued  plaintiff  In 
etror  In  the  niperlor  court  ot  Tnlsa  county, 
OkL,  tor  tbe  anm  of  «1,10S,  wliiai  they 
claimed  as  a  balance  due  them  npon  a  drill- 
ing contract,  wherein  they  were  to  drill  an 
oil  and  gas  well  In  Wagoner  county,  Okl. 
Jjpoa  a  trial  to  a  Jnry  defendants  In  error, 
plaintifiFa  below,  recOTered  a  Judgment  for 
tbe  amount  sued  tar,  and  plaintiff  In  error, 
defendant  b^ow,  has  prosecuted  this  ap- 
peaL  Partiea  will  hereinafter  be  referred 
to  as  ttaey  appeared  in  tbe  court  below. 

There  are  only  two  qnestlons  Involved  In 
this  appeal  which  are  seriously  urged  by 
appellants,  both  involving  the  conatractton 
of  tbe  following  clause  at  the  contract,  to  wit: 

"Tht  wen,  when  completed  as  aforesaid,  shall 
be  delivered  to  the  party  of  the  second  part 
by  the  party  of  ,th«  first  part,  free  from  all 
Uent,  claimk  or  incnmbrances  for  work  and  la- 
bor done,  or  materials  tnmlBhed  to  tiie  party 
of  the  first  part;  and  until  said  well  Is  com- 
pleted and  delivered  as  hereinbefore  provided, 
nnlesB  tbe  same  is  abandoned  in  tbe  manner 
above  provided,  none  of-  the  sums  hereinbe- 
fore provided  to  be  paid  to  the  party  of  tbe 
second  part  ahall  be  dne." 

First  Did  plaintlfls  deliver  ot  ofCier  to  de- 
liver the  well  tree  from  all  lien  clalma  and 
Incnmbranoes? 

Plaintiffs  saed  upon  the  drilling  cmtract, 
attaching  a  copy  of  same  to  their  Readings: 
to  plaintiffs'  petition,  defendant  filed  an- 
swer, first  paragraph  being  a  general  denial, 
and  following  tbla  by  spedflcally  denying 
that  the  well  had  been  drilled  to  the  d^tb 
of  1,200  feet  as  stipulated  In  the  contract, 
doiied  the  dellvexy  therettf,  and  aet  up  a 
counterclaim  for  damages  on  account  of 
mooey  paid  in  advance  of  the  terms  for 
paymoit  spedfled  in  tbe  contract  To  the 
afDrmattve  aU^Hons  amtalned  In  dtfend- 
anfa  answer,  pi^inttfhi  filed  a  genml  r^ly. 

The  Oxat  iwoiiositlon  ocmtended  for  by  ap- 
pelant was  'Oat  plaintiff  failed  to  prove 
In  tbe  trial  of  the  cause  below  that,  at  the 
time  he  claimed  he  delivered,  or  cdTved  to 
deliver,  said  well,  the  same  was  free  from 
all  lien  claims  and  Incmnbrancea. 

Upon  an  ygamiMHnii  of  tbe  pieadlnge  and 
tbe  iBsoee  as  i^vseuted  to  the  trial  court  be- 
low, it  aiqpears  that  there  was  no  contattbm 
on  the  part  of  the  defendant  that  there  wan 
a  Ueo  OF  Incumteance  against  the  wdl,  but 
tbe  main  issue  that  seemed  to  be  Involved,  and 
which  was  contested,  was  whether  or  not 
ttie  well  bad  beoi  drilled  to  the  depth 
spedfled  In  the  contract,  to  wit,  1,200  feet 
After  plaintiff  had  dosed  hla  evidence,  a  de- 
murrer to  the  same  waa  presented  raiaing 
tbe  questioa  fbat  the  evidence  on  the  part  of 
tbe  pla^^^tlff  did  not  affirmatively  show  that 
there  was  no  lien  claims  or  Incumbrances 
against  the  wdL  One  of  the  plaintUb  below 
was  aAed  U  he  had  carried  out  all  of  ths 
leQulremoitB  -oDdw  Uie  eootcmct,  and  tas 
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replied  that  he  had.  While  this  was  rather 
a  vague  and  indefinite  way  to  prove  affirma- 
tively that  he  had  compiled  with  all  the  con- 
ditions imposed  upon  plaintlfls  by  tbe  con- 
tract, still,  inasmuch  as  this  was  not  an 
issue  in  the  court  below,  and  tbe  defendant 
had  a  rlg^t,  if  be  was  seriously  contending 
that  there  were  liens  or  incumbrances  against 
the  well,  to  have  gone  into  this  subject,  and 
failed  to  do,  we  are  of  the  opinion  that  this 
evidence  la  eufflclent,  in  tbe  absence  of  any 
other,  to  prove  that  there  was  no  lien  claim 
or  Incumbrance  against  the  well.  This  prop- 
osition goes  only  to  the  question  as  to  wheth- 
er or  not  the  evidence  was  sufficient  to  sup- 
port the  verdict 

[1]  In  case  of  Ooff  t.  Lair,  166  Pac  185, 
the  secoid  paragrajA  of  the  syllabus  is  as 
follows: 

"When  the  evidence,  with  sll  the  inferences 
that  can  be  properly  drawn  from  it,  is  insuffi- 
dent  to  sapport  a  verdict  It  is  reverrable  ierror 
to  overrule  a  denmrrer  thereto." 

.  Under  the  rule  laid  down  in  this  case  can 
we  say,  in  view  of  the  ismies  tliat  Verg  really 
contested  In  the  court  below,  that  the  evi- 
dence, with  all  tbe  inferences  that  can  proper- 
ly be  drawn  tberefn>m,  is  Insuffldent  to  sup- 
port the  verdictt  We  think  not,  because  plain- 
tiff testlfled  that  he  had  owiplied  ta  all  re- 
spects with  the  cmditions  of  the  contract; 
that  is,  he  had  carried  out  all  the  conditions 
of  the  contract  imiKwed  upon  plaintifBs.  The 
Inference  to  be  drawn  from  this  testimony  la 
that  every  oondlti<m  which  was  imposed  upon 
plaintm  by  the  terras  of  said  contract,  or 
whkb  bad  been  imposed  npon  than  by  ttut 
contract  had  been  performed  by  plaintiffs. 

In  the  case  of  Johnson  v.  Jones,  89  OKI. 
828,  ISS  Pac.  12,  48  U  R.  A.  (N.  S.)  547,  the 
sixth  paragraph  of  the  syllabus  is  as  follows: 

"A  general  verdict  on  conflicting  evidence  pre- 
sumptively includes  a  finding  of  all  the  facts 
necessary  to  estaUlsh  the  prevailing  party's 
claim." 

The  rule  In  this  jurisdiction  seems  to  be 
that,  when  all  the  facts  which  the  evidence 
in  the  slightest  degree  tends  to  prove,  and 
all  inferences  or  conduslons  which  may  be 
reaaonaUy  and  logically  drawn  therefircHn, 
that  is  Buffldent  to  suppOTt  the  verdict 

When  we  consider  tbe  evldoice  quoted 
above  in  the  li^t  of  the  pleadings  and  tbe 
contested  Issues  below,  It  aeema  to  us  fbat 
all  the  evidoice  considered  together,  and  a}l 
infermoes  or  conduslons  wUdi  may  reason- 
ahly  be  drawn  therefrom,  were  suffident  to 
show  that  at  tbe  time  of  the  alleged  delivei7 
or  tbe  offer  to  deliver  the  well,  there  was  no 
valid  lien  or  Incumbrance  against  the  same. 

on  tho  second  proposition,  defendant  com- 
plains ot  tbe  fidlowing  paragraphs  of  tbe 
Courtis  duq^e: 

'^nr.  Ton  are  instructed  tba^  uuleas  you 
believe  from,  a  preponderance  of  the  evidoice 
ttat  the  plaintiffs  did  driU  the  wdl  to  a  depth 
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of  1,200  feet  or  more,  and  thereafter  deUrered, 
or  offered  to  ddiTer,  said  well  to  the  defendant, 
then  your  verdict  shonld  be  for  tba  defendant 

"Fire.  You  are  instructed  that  if  jou  be- 
lieve from  a  preponderance  of  the  evidence 
that  the  plaintiffs  drilled  a  well  to  the  depth 
of  1,200  feet  or  more,  and  thereafter  deliver- 
ed, or  offered  to  deliver,  said  well  to  the  de- 
fendant completed  to  b  depth  of  1,200  feet 
or  more,  then  your  verdict  sbonld  be  for  the 
plaintiffs  in  the  aum  of  $1,1(^.50;  and,  if  you 
further  believe  from  a  preponderance  of  the 
evidence  that  after  said  well  was  drilled,  if  yon 
find  that  it  was  driUed  to  a  depth  of  1,200  feet 
or  more,  the  plaintiffs  were  employed  by  the 
defendant  to  pull  the  casing  and  plug  the  well, 
and  they  did  so,  then  the  plaintiffs  wonld  be  en- 
titled to  recover  such  sum  as  you  find  from 
the  evidence  they  are  entitled  under  said  con- 
tract, not  to  exceed  the  sum  of  $26.  If  you 
find  that  the  contract  has  been  complied  with 
on  the  part  of  the  plaintiffs  then  they  would 
be  ratttled  to  attorney's  fees  imder  said  con- 
tract not  to  exceed  the  sum  of  925^  In  all, 
your  Judgment  fbr  the  plalntiflls^  If  yon  find 
they  have  complied  with  their  contract,  can- 
not exceed  the  sum  of  $1,152.60,  with  interest 
at  6  per  cent  from  the  21st  day  of  ApzO, 
1914." 

[2]  The  objections  directed  against  these 
paragraphs  of  the  charge  complaiiied  be- 
caase  the  court  did  not  define  the  word 
"dellv^^d."  In  reading  these  paragraphs 
we  do  not  think  that  the  InstractlMia  of  the 
court  are  open  to  this  assault  The  word  "de- 
livered" or  "deliver"  has  a  general  and  ac- 
cepted meaning,  which  Is  understood  by  men 
of  i«a8<HiabIe  Intelligence  In  all  walks  c£  life. 
All  men  understand  that  the  "delivery"  of  a 
deed  or  of  a  note  or  of  &  written  instrL  UCTt, 
and  most  chattels,  for  that  matter.  Is  accom- 
plished by  the  passing  of  the  actual  physical 
poB8esBl(ni  at  the  same,  but  that  the  "de- 
livery" of  a  farm,  a  mill,  or  an  <dl  wonld 
have  a  somewhat  different  meaning.  A  man 
of  ordinary  Intelllgoioe,  when  considering 
what  was  meant  by  the  "delivery"  of  an  oil 
and  gns  well,  wonld  necessarily  understand 
that  it  cont^plated  an  <^ortunIty  to  ex- 
amine and  Insfpect  the  same,  and,  If  desired, 
to  go  into  the  possession  thereo£ 

It  la  our  oi>lnlon  that  the  word  "delivery** 
or  "deliver"  to  so  generally  used  In  the  every- 
day affairs  of  life,  being  Involved  In  almost 
every  transaction,  Iwwever  simple  or  complex, 
it  has  a  general  accq>ted  and  well-nnderstood 
meaning  and  ttiat  any  effbrt  on  tlie  part  of 
the  court  to  eq^aln  m  define  what  was 
meant  thmby  wonld  have  been  more  likely 
to  have  misled  and  confused  the  Jury  than 
to  have  aided  and  assisted  them  In  applying 
ttie  word  In  the  connection  In  whidi  it  was 
employed  In  this  contract 

Finding  no  error,  It  IS  our  (H>inlon  that  Qie 
Judgment  sbonld  be  affirmed;  and  It  Is  so 
ordered. 

PER  CURIAM.  Adopted  la  whole. 


On  Rehearing. 

FDR  CURIAM.  The  petition  for  rehearing 
in  this  case  was  heretofore  granted,  and  tife 
cansc  has  been  reheard  on  oral  argument  and 
briefs  sut^mltted.  After  further  considera- 
tion of  the  questions  urged  for  reversal  of 
the  Judgment  of  the  trial  court,  we  are  of 
the  opinion  that  the  former  decision  is  cor- 
rect, and  the  opinion  of  the  commissi  on. 
filed  on  February  26,  1918,  Is  adopted  aa  tba 
oplnl<Hi  of  tbe  court  In  thla  coaa. 


(U  Okl.  Ok-.  6fl6) 
BROWN  T.  BTAm    (Nd.  A-849a) 

(Orimittol  Court  of  Appeals  of  (Mflaboma.  Nor. 
(BvUabiu  hp  <A«  Court.) 

CUiaiTAL  UW  4wll81(4)  —  AOOKFTARGB  Or 
PABOLB  OAUaa  TOB  DKHISSAI.  OF  AFPSAI.. 

When  an  appeal  from  a  judgment  of  con- 
viction is  pending  in  this  court,  and  the  plain- 
tiff in  error  Is  granted  a  parole  and  accepts  tbe 
same^  and  the  fact  that  a  parole  has  beai  grant- 
ed and  accepted  is  brm^ht  to  tin  ^snttim  of 
this  court,  the  appeal  will  be  dismissed,  as  hav- 
ing been  abandoned. 

Appeal  from  District  Oooi^  Payna  Ooonty; 
John  P.  Hldrgm,  Jodga 

XcoxM  Brown  was  convicted  of  man- 
slauf^ter  In  the  first  d^ree,  and  he  appeals. 
Appeal  dismissed,  and  cause  remanded. 

B.  G.  WllBim,  of  Tulsa,  J.  M.  Sprix^er,  of 
Stillwater,  and  Norman  Pruiett,  of  Oklaho- 
ma City,  for  plaintifl  In  error. 

The  Attorney  General  and  W.  Q.  Hall,. 
Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error,  Ar- 
nold Brown,  and  Frank  ison,  were  by  Indict- 
ment Jointly  diarged  with  tbe  murder  of  P. 
T,  Connor,  allied  to  have  been  committed  in 
Payne  county  on  the  26lh  day  of  September, 
1910.  Upon  his  separate  trial  the  plaintlfr  In 
error  was  convicted  of  manslaughter  In  the 
first  d^ree,.  and  on  aiveol  the  Judgment  was 
revttved  and  runonded  tm  a  n«w  trial.  Ar- 
nold Brown  T.  BUte^  U  ML  Or.  US,  MT 
Pac  m 

On  a  retrial  tbe  plaintiff  in  error  was  con- 
victed of  manslaughter  in  tb»  first  decree^ 
and  bis  pnntohment  assessed  at  im^laon- 
ment  in  tbe  pniltcnttary  tor  a  pwtod  of  11 
years.  From  the  Judgment  rendered  on  tlM 
verdict  an  appeal  was  perfacted,  by  iUlns  In 
thla  coort  on  August  8,  1918^  a  petitloa  in 
error,  with  case-made. 

His  counsel  of  record  have  moved  to  dis- 
miss the  appeal  on  the  ground  and  tot  the 
reason  ttiat  plaintiff  In  error  has  been  grant- 
ed a  parole  and  has  accepted  the  aama.  In 
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Cowley  T.  State,  U  OkL  Cr.  661.  149  Pac 

924,  It  Is  raid: 

"When  an  applnl  from  a  jndgment  of  convie* 
tioD  is  peodiDf  is  tbii  court,  and  the  plaintiff 
*  *  *  applies  for  a  parole,  and  the  same  is 
granted  and  accepted  by  the  plaintiff  In  error, 
and  the  fact  that  a  parole  has  been  granted  and 
accepted  is  brought  to  the  attention  of  this 
court,  the  appeal  will  be  dismissed,  as  having 
been  abandoned." 

The  appeal  herein  la  therefore  dismissed, 
and  the  caoae  zoiianded  to  the  trial  court. 

ARUSTBOMO  and  UATSON,  JJ^  ooncnr. 


at  Okl.  Cr.  4«) 
BHOADE8  T. 


STATB.    (No.  A-2840.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct  18, 1919.) 

^SyHobM  &y  the  Court.) 

1.  OsiuiNAL  LAW  «s»1032(6).  1129(6)— Aa- 

SIONMIITT  OF  EBBOB  INADBQDAn  TO  BUSK 

QUBSTioN  or  snmciBNCT  or  iivroBiUTioir. 
An  assignment  of  error  that  "the  verdict  is 
contrary  to  the  law  end  the  erldence"  does 
not  raise  the  qnestion  of  the  snfficieDcy  of  the 
Information.  To  raise  the  Question  of  the  saffi- 
ctency  of  an  inConnation  In  ttie  wpaUftte  eonrt, 
a  dsnrarrer  or  other  proper  objeittlon  dHmld  be 
made  thereto  in  the  trial  oonrt. 

2.  CannitAi,  uw  «s>llG9(2)  —  <3oimoTiOH 

JWUJL  NOT  BB  BBVBBBBD  WHCBB  BVIIHEIICB 
SUmOIBHT  TO  BUPPOBT. 

Where  there  la  evidence  in  the  record  which, 
if  believed  by  the  Jary,  is  sufficient  to  snppbrt 
the  conrietlon,  the  appellate  oonrt  irHl  not  re* 
vene  the  jndgment  because  of  die  alleged  in- 
sufficiency of  the  evidence. 

8.  GBnOHAI.  uw  ^3>S14(20)  —  Instbuotionb 
AS  TO  DEQBBBB  OT  OBOCB  OV  WHICH  TBKBI  IB 
2f O  IVIDBHUI  XBBONBOmi. 

The  trial  court  should  not  Instruct  upon 
any  degree  of  the  crime  tff  which  there  Is  no 
evidence  tending  to  show  the  defendant's  guilt. 

4.  OEnmrAx,  uw  ^US0<2>— Buliros  on 

■VXDEHGB  Wni.  HOT  BX  BBVIBWBD  WHBH 
BTXDIHOI  HOT  BBI  OUT  IR  BUBT. 

Where  the  brief  on  behalf  of  defendant  falls 
to  comply  with  rule  7  of  thii  court  (IK  Vtx. 
z),  by  incorporating  therein  "the  full  substance 
of  tile  evidence  admitted  or  rejected,  stating 
specifieally  the  objection  tiiereto,**  this  court 
will  not  dosely  scrntinise  the  record  ftir  the 
purpose  of  snbstantiatixig  defendanfa  dahn, 
when  the  alleged  wror  relates  eddy  to  tfia  ad- 
Diiadon  or  rejection  of  evidence. 

5.  CBnmiAz.  uw  4a>M8(l)— Nbw  tbux.  on 

NBWLT  DXBOOVEBBII  BTIDENOB  IK  DIBOBBnON 
or  TBXAX.  OOUBT. 

Motions  fer  a  new  trial  on  the  ground  of 
newly  discovered  evidence  are  addressed  to  the 
discretion  of  the  trial  court,  and,  unless  the 
newly  dlaoovwed  eiideoMa  la  material  to  the 


issues  and  It  Is  dearly  probabk  that  upon  a 
anbsequent  trial  a  different  result  would  occur 
because  of  such  evidence,  a  new  trial  will  not 
be  granted. 

6.  CaiHiNAL  uw  ^1172(10)  —  When  jubt 

PBOBABLT  HI8LED  BT  EBBONBOmS  IKBTBUC- 

TION,  CONVICTION  BBVBSSKD. 
Where  the  trial  court  gives  certain  oral  in- 
structions to  the  jury,  part  of  which  were  after- 
wards reduced  to  writing  and  filed  as  a  part  of 
the  record  in  the  case,  and  part  oi  which  were 
not  redttoed  to  writing,  and  it  is  apparent  to 
this  court,  after  a  careful  consideration  of  the 
entire  record,  that  the  jury  waa  probably  misled 
as  to  Um  law  of  the  case  to  the  substantial 
prejudice  of  the  defendant  by  reason  of  the 
giving  of  such  oral  Instructions,  the  judgment 
of  conviction  will  be  reversed,  and  the  cause 
remanded. 

Appeal  from  District  Court,  Oanadlan 
Ciounty;  Gea  W.  Olark,  Judge. 

Grover  Bhoades  waa  convicted  of  the  crime 
of  robbery,  and  sentenced  to  serve  a  term  of 
10  years'  Imprisonment  in  the  state  peniten- 
tiary, and  appeals.  Beversed  and  remanded. 

TUa  la  an  aweal  Irom  a  Jndcment  of  ooa- 
victUm  In  tile  Olatrlot  oonrt  of  Canadian  coun- 
ty agBlngt  the  defendant  for  tba  crime  of 
robbery*  In  whUih  a  aentance  i^n  Imposed 
asalnst  hlm  ot  10  yeans'  Impriaonment  In  the 
penltefatlaiy  at  McAlaBtcr. 

dtfendant  and  hla  ttrotlwr,  Etomer 
Bhoades,  were  realdenta  of  the  city  ct  Bl 
Reno,  Okl.,  and  bad  been  for  over  20  years. 
The  defendant  at  the  time  <A  this  occurrence 
was  engaged  in  keeping  a  rooming  bouse  in 
the  northwest  part  of  El  Beno,  at  wbldi  raid 
hooae  the  evidence  shows  IntozicatlnK  drinks 
were  to  ba  bad.  Across  from  the  defendant's 
place  of  bosiness,  his  broths.  Homer  Bhoades, 
had  a  similar  establishment,  and  It  was  at 
or  near  Homer  Bhoades'  place  that  this  al- 
leged crime  was  oommltted. 

The  prosecQtlng  witness,  Troscott,  and  a 
man  by  the  name  of  Ermia,  and  another  by 
the  name  of  Moslg,  happened  into  EI  Reno  on 
the  day  of  this  alleged  crime.  Ermis  claims 
to  have  come  from  Heriington,  Elan.,  and 
to  have  arrived  at  El  Beno  about  10  o'clock 
In  the  morning.  Truscott  and  Moslg  came 
in  on  the  same  train  that  day,  arriving  about 
10  o'clock  at  night  Truscott  claims  to  have 
come  from  some  place  in  Kansas,  and  Moslg 
got  on  the  train  at  Enid,  Okl.  Ermls,  Trus- 
cott, and  Mosfg  all  testified  that  their  meet- 
ing in  Bl  Beno  on  that  day  was  purely  by 
accident;  that  there  was  no  prearrangement 
to  meet  there  betwerai  them,  TVuscott  and 
Moslg  testifying  that  they  were  on  their  way 
to  Oklahoma  Olt;,  while  Ermis  testlQed  that 
he  happened  into  El  Reno  for  the  purpose 
of  selling  some  "temperance  drinks"  called 
"Teaxp  Brew"  and  "Non  Tax."  for  which  he 
waa  agent  having  a  distributing  bouse  for 
these  artidea  in  Kansas  City,  Ua  It  appears 


^=>For  ether  eases  sea  saau  tople  ana  KaT-NiniBaR  In  all  Key-Nombered  DlgMts  asd  tadMis 
ISdP^-m 


Digitized  by 


Google 


914 


1S4  PAGinO  RBPOBTBB 


(OU. 


from  the  evidence  that  MotAs  and  E^rmls  bad 
been  acquainted  vith  each  other  for  some  6  or 
7  years,  also  that  Mosig  and  Truscott  had 
known  each  other  for  some  five  or  six  years, 
but  Truscott  and  Ermis  claim  not  to  hare 
known  each  other  before  their  meeting  In 
£1  Beno  on  this  occasion. 

Moslg  was  a  professional  gambler,  and  one 
commonly  known  as  a  "card  sharp."  This 
he  admits.  Truscott  is  shown  by  his  testi- 
mony to  be  practically  an  habitual  gambler, 
although  he  denies  making  a  living  at  gam- 
bling, but  his  testimony  shows  that  he  has 
wandered  about  the  country  considerable 
and  engaged  often  in  the  pastime  of  gambling. 
Ermis  also,  while  engaged  in  the  wholesale 
llqaor  bigness  In  Kansas  City,  Mo.,  was  very 
fond  of  the  sport  of  gambling,  and  frequently 
■engaged  In  it.  According  tp  Mosig,  Ermls 
was  what  was  called  by  professional  gamblere 
a  "sucker."  Rhoades  is  also  shown  to  be  not 
averse  to  participating  in  the  great  Amer- 
ican game  of  draw  poker,  and  when  these 
-four  ■  gentlemen  of  such  similar  procliTlttes 
met  on  the  night  of  the  IStta  of  July,  1916,  it 
is  not  surprising  that  a  game  of  drav  poker 
was  arranged  betwem  them.  This  game  took 
place  on  the  promises  of  "Babe**  (or  Bxanet) 
'BhoadeslntbeclVofElBaio.  It  commenced 
■about  midnight,  and  lasted  some  two  bonra, 
wbm  it  bnin  in  a  general  row,  wUdi  re- 
sulted in  the  Instltntlon  of  this  prosecution. 

It  seems  that  Moslg  was  engaged  In  the  fine 
-art  of  **daubing"  the  cards,  according  to  his 
own  special  process,  the  implements  for  which 
he  carried  with  him,  ctmsistlng  of  a  thimble 
worn  on  the  forefinger  and  some  special  Ink. 
The  discovery  of  the  process  of  "daubing"  the 
cards  by  the  defendant  Rhoades  broke  up  the 
^me,  and  caused  the  trouble.  Truscott  had 
■won  a  big  "pot"  from  Rhoades,  and  a  dispute 
;aro8e  in  which  the  brother  of  Orover  Rhoades, 
Homer  Rhoades,  grabbed  the  cards  from  the 
table  with  the  remark  that,  "You  fellows  can't 
win  any  money  off  of  us."  Truscott  says  that 
then  he  put  the  money  in  front  of  htm  into 
,hi8  pocket,  and  was  immediately  struck  In 
the  face  with  a  beer  bottle  by  the  defendant, 
Grover  Rhoades.  Thereupon  the  lights  went 
out,  and  Truscott  said  that,  after  being  beat 
over  the  head  considerably  in  the  house,  he 
managed  to  get  out  through  the  door  and  onto 
the  street,  where  he  was  followed  by  the  de- 
fendant, Grover  Rhoades,  who  continued  to 
beat  him  over  the  head,  and  took  from  his 
person  all  of  the  money  that  he  had,  consist- 
ing of  $57  which  he  bad  taken  with  him  that 
evening  and  about  $00  additional  which  he 
had  won  in  the  poker  game.  Truscott  testifies 
that  this  money  was  taken  from  hla  person 
by  force  and  by  patting  him  in  fear  of  Im- 
mediate and  serious  bodily  harm.  Shortly 
after  this  occurrence,  Truscott  appeared  at 
the  Southern  Hotel  in  El  Reno,  badly  beat 
up  and  bleeding  from  wounds  on  the  head  and 
face.  Truscott  is  com^rated  In  the  main  as 


to  what  occurred  b^ore  tbe  U^ta  went  out 
by  the  witness  Ennis. 

The  defendant,  Bhoadea,  tells  a  dUterent 
story  as  to  what  occurred,  contending  that 
he  did  not  take  any  money  off  of  the  p«w>n 
of  Truscott.  but  that,  when  he  saw  that  he 
was  being  cheated  in  the  card  game  by  Trus- 
cott and  his  associates,  he  snatched  from  the 
table  the  money  that  was  in  the  last  "pot," 
which  Truscott  claimed  to  have  won,  and 
put  it  in  his  own  pocket  Rhoades  doi)^ 
taking  any  money  off  of  the  person  tjt  Trus- 
cott on  the  outside  of  the  house,  or  at  any 
other  timo  or  place»  but  admits  that  he 
went  out  of  the  house  and  was  with  Trus- 
cott on  the  outside  of  the  house,  but  went 
out  there  because  Truscott  was  calling  for 
assistance  and  to  see  If  he  could  not  help 
hUn  by  getting  a  doctor  to  dress  his  wondOs. 

After  the  trouble  anbsided,  Truscott,  Mo- 
slg; and  Brm£B  wmt  back  to  fha  Sonfliein 
Hotel.  Rhoades  also  vrent  up  ther^  and  1^ 
with  the  qight  clerk  of  tlte  hotd  9130  In  cur- 
rency. nuBcott's  wounds  were  dressed 
a  physician,  who  teattfled  that  l^oscott  ap- 
peared somewhat  dazed  and  stated  that  he 
had  been  relieved  of  some  numey,  bat  did  not 
state  who  did  It  l^ere  is  also  some  eridence 
that  Rhoades  told  the  other  parties  that  they 
had  bettex  get  oat  of  town  an4  aToid  anj 
further  troable. 

Obe  bmatlgatUn  of  the  trouble  by  tb»  ot- 
flcera  led  to  the  commoicttiieitt  at  tbls  proa- 
ecution  against  Rhoades,  and  in  his  subse- 
quent caawUtkm  of  robbsEy  In  the  first  de> 
gre& 

.Prnlett  Day  &  Snlggs,  of  OUaboma  OUy. 
for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  woMhiwh. 
Asst  Atty.  Gen.,  for  the  State. 

HATSON,  J.  (after  stating  the  facts  as 
above).  Counsel  for  defendant  group  the  sec- 
ond and  fourth  assignments  of  error,  and  dis- 
cuss the  same  together.  Such  fliHtfgp"*fTH« 
are: 

The  verdict  Is  etmtrary  to  the  law  and 

the  evidence." 

"(4)  The  court  erred  In  oveimling  die  de- 
murrer of  tb»  defoidant  to  the  eridettoa  of  the 
BUte." 

Under  these  asslgnmoits,  counsel  urge  Uiat 
the  Information  Is  defective,  also  that  there 
was  a  variance  between  the  allegations  of  the 
Information  and  the  proof  of  the  crime  of 
which  the  defendant  was  convicted,  and  for 
these  reasons  It  Is  urged  that  the  overmling 
of  the  demurrer  of  the  defendant  to  tlie  evi- 
dence was  reversible  error.  The  argument  In- 
terposed, or  rather  the  reasons  given,  in 
But^rt  of  the  assea'tlon  that  the  second 
and  fourth  assignmoits  of  &tot  constitnte 
grounds  for  reversal  of  tbe  Judgment  of  con- 
viction, have  no  rtiatloo  whatevor  to  said 
asslgnmenta. 
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[1,2]  No  denmner'  wu  Interposed  to  the 
InfoTmatlon;  mSOiiee  was  anj  reanest  made 
of  the  trial  ooart  to  bistmct  the  Jury  to  re- 
tnni  a  verdlet  of  not  gnllty  becanae  of  va- 
riance between  the  auctions  and  tbe  proof. 
The ,  inf onnatiOD  not  btiog  attacked  In  die 
trial  court,  it  Is  too  late  to  urge  that  tl^  same 
is  dtfective  for  tbe  fixst  tbno  in  tills  c&att, 
An  eoaminatlOD  ot  the  Information,  however, 
discloses  a  sufficient  charge  of  robbery  In  the 
first  d^ree  against  the  defendant,  and  had  a 
demurrer  been  interposed.  It  would  not  have 
been  error  to  have  overruled  the  same.  There 
Is  no  merit  In  the  assigmnent  that  the  court 
erred  In  overruling  the  demurrer  of  the  de- 
fendant to  the  evidence  of  the  state.  The 
testimony  of  Troscott  aud  Ermls,  if  believed 
by  the  Jury,  was  sufficient  to  support  a  con- 
viction of  robbery  In  the  first  degree.  Catdo 
V.  State,  7  OkL  Cr.  139,  122  Pac.  784;  Prath- 
er  V.  State,  14  Okl.  Cr.  327,  170  Pac.  U76; 
Bell  V.  State,  14  Okl.  Cr.  167, 168  Pac  827. 

The  third,  fifth,  and  eight  assignmentii  of 
error  are  grouped  together  and  presented  as 
one  proposition.  Said  assignments  are  as 
tbllows: 

"(3)  Tbe  conrt  erred  in  admitting  over  the 
objection  of  defendant  Incompetent,  irrelevant, 
and  immaterial  testimony." 

**(5)  TlM  court  erred  la  reforing  to  inatmct 
the  jury  to  tlie  effect  that,  if  tbe  defendant's 
tmij  purpose  was  to  recover  money  that  be  was 
cheated  out  of  or  lost  In  tbe  game  by  fraudur 
lent  means  upon  tbe  part  of  Troscott,  they 
should  acqait  liim." 

"(8)  The  court  erred  in  refusing  to  define  rob- 
bery in  the  second  degree  in  its  Instruedons  to 
the  jury."  * 

[S]  Assignment  No.  8  wlU  be  ctmsldered 
first  An  examination  of  the  record  discloses 
no  refusal  upon  the  part  of  the  trial  court 
to  Instruct  on  or  define  robbery  In  the  second 
degree.  Counsti  for  defendant  made  no  such 
request  of  the  court  Section  S905,  Revised 
Laws  1910,  provides: 

"In  charging  the  jury,  the  court  must  state 
to  them  all  matters  of  law  which  it  thinks  nec- 
essary for  tbdr  loformatlon  in  giving  their 
verdict,  and  if  it  states  the  testimray  of  tbe 
case,  it  must  in  addition  inform  tbe  jury  that 
they  are  the  exclusive  judges  of  all  questions 
of  fact  Either  party  may  present  to  the 
court  any  written  charge  and  request  that  it 
be  giveu.  If  the  court  thinks  it  correct  and 
pertinent,  it  must  be  given:  If  not,  it  must 
be  refused.  Upon  each  charge  presented  and 
given  or  refused  tbe  court  must  indorse  or 
■ign  its  decisi<m.  If  part  of  any  written 
diarge  be  g^ven  and  part  refused  the  court  must 
dlstiugulsb,  showing  by  tbe  indorsement  or  an- 
swer what  part  of  eacb  charge  waa  given  and 
what  part  refused." 

From  the  foregoing  section  it  appears  that' 
the  trial  court  must  Instruct  the  jury  on  all 
matters  of  law  which  it  thinks  necessary  for 
their  information  In  giving  a  verdict  The 
court  Is  not  required  to  instruct  on  the  law 
applicable  to  any  degree  of  the  crime  than 


that  cbaiged  onlest  then  U  erUeiieo  vrtddi 
tends  to  establish  a  degree  different  and  less 
than  fihat  charged.  In  this  case  the  states 
evidence  established,  if  it  established  the 
crime  et  robbery'  at  aU,  robbery  In  the  first 
d^ee.  The  evidence  on  the  part  of  the  de- 
fendant did  not  tend  to  reduce  the  crime  to 
robbery  in  the  second  degree,  but  the  defend- 
ant interposed  a  complete  defense  to  the 
crime;  one  which  would  Justify  his  acquittal 
either  of  robbery  in  the  first  or  the  second  de- 
gree. As  no  issue  was  presented  by  the  evi- 
dence which  tentfcd  In  any  way  to  reduce  the 
crime  to  that  of  robbery  In  the  second  degree, 
the  court  was  not  required,  in  giving  the  law 
of  the  case,  to  instruct  upon  tliat  issue.  Foo- 
shee  V.  State,  S  Okl.  Cr.  666,  108  Pac.  655; 
Inklebarser  t.  States  8  Okl.  Or.  816. 127  Pac. 
710. 

The  fifth  assignment  of  error  is  without 
merit.  There  Is  no  evidence  in  the  record 
tliat  would  require  the  court  to  Instruct  In 
substance  on  the  matters  assigned  therein. 
The  defendant  denied  entirely  taking  any 
mtmey  from  the  prosecuting  witness  as 
charged  In  the  Information.  His  defense  waa 
that  the  money  was  not  tak^  by  him  forci- 
bly from  the  person  of  the  defendant,  or  by 
putting  falm  in  fear,  but  that  he  grabbed  some 
money  oflf  of  the  gambling  table,  and  that  the 
money  was  not  In  the  possession  of  the  defend- 
ant. 

[4]  The  assignment  that  the  court  erred  in 
admitting  Incompetent,  irrelevant  ^nd  im- 
material testimony  Is  apparently  abandoned, 
as  the  brief  nowhere  sets  out  in  substance  the 
testimony  of  any  witness  which  It  is  alleged 
was  erroneously  admitted,  as  required  by 
rule  7  of  this  court  <16&  Pac.  x).  As  was  re- 
cently held  In  the  case  of  Bradshaw  v.  State 
(No.  A-2874)  16  Okl.  Cr.  624,  185  Pac.  1102: 

"Where  counsel  for  defendant  have  wholly 
failed  to  comply  with  rule  7  of  this  court  by 
incorporating  in  the  brief  'the  full  substance 
of  the  evidence  admitted  or  rejected,  stating 
specifically  the  objection  thereto  when  the  al- 
leged error  relates  to  the  admission  or  rejec- 
tion of  evidence,'  •  •  •  this  court  will  not 
closely  scrutinize  tbe  record  for  tbe  purpose  of 
sutMtantiating  the  defendant'a  claim." 

In  presenting  alleged  errors  of  this  kind, 
it  Is  tbe  duty  of  coxmsel,  as  required  by  the 
rule  of  this  court  to  present  the  matter  In 
the  brief  in  such  a  way  that  this  court  may 
pass  intelligently  upon  tbe  merits  of  the  que»* 
tion  without  having  to  search  (he  entire  rec- 
ord for  the  purpose  of  determining  whether 
any  erixnr  has  been  committed.  Mixed  ques- 
tions of  law  and  fact  like  this  Involve  a  very 
considerable  time  in  making  research  where 
rule  7  of  this  court  is  not  complied  with.  The 
numerous  cases  appealed  to  this  court  pre- 
clude, and  the  court  Is  not  required  to  brief, 
these  questions,  and  counsel  should  at  least 
take  the  time,  where  the  burden  Is  upon  them, 
to  presuit  such  questions  as  this  In  accord- 
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aim  wMi  the  coart^i  rnle,  or  else  the  court 
vill  be  eunpellecl  to  treat  the  same  aa  prae- 
tlcally  abandMied,  and  tJurefore  wlthoot 
merit 

[1,1]  It  Is  also  contended  that  the  court 
erred  In  not  granting  a  new  trial  on  the 
gnnmd  <^  newly  dlscorered  erldence.  The 
newlr  dlaoorered  erldenee  is  contained  In  an 
affldavlt,  attached  aa  an  exhibit  to  Uie  motion 
tor  a  new  trial  and  In  somKnt  thereof;  of  one 
W.  I.  Biteher,  who  states  In  substance: 

"That  he  ifl  a  resident  of  O^aboma  City,  and 
that,  about  two  weeks  prior  to  the  time  Grover 
Rboades  was  diarged  with  robbing  B.  B.  Tros- 
cott,  he,  the  said  Ritche;,  had  a  conveTaation 
with  Traaeatt  in  which  Tmseott  tcdd  him  that 
h^  fTnueott,  and  Hoa^  were  going  to  El  Reno 
and  'trim'  the  Rboades  boya;  that  Truscott 
showed  affiant  the  daub  and  copping  wax  which 
he  said  he  would  use  if  he  and  Mosig  could  get 
the  Rhoades  boys  to  play  black  jack;  they 
could  dieat  them  out  of  all  their  money  in  a 
short  time;  that  about  a  month  before  said 
conversation  affiant  had  a  letter  from  Mosig, 
in  whidi  he  stated  he  knew  where  he  and  Tms* 
oott  conld  get  some  money,  and  aakad  affiant 
if  he  knew  where  Tmacott  was  at  that  time, 
and,  U  aOftotxSL  l^usoott,  Modg  wanted  him." 

It  was  clearty  not  error  for  the  court  to 
orernile  the  motion  for  a  continuance  on  this 
ground,  as  the  evidence  was  not  material  to* 
the  issuea,  and  for  the  further  reason  that 
it  was  to  a  large  extait  cumulative  because 
the  witness  Mosig  testified  that  he  used  the 
"daub  and  copping  wax"  and  was  canght 
cheating  in  the  game  ot  draw  poker  by  the 
defendant,  and  it  was  aroarent  in  the  trial 
that  the  fact  that  Moalg  was  cau^t  cheating 
resulted  In  breabtaig  up  the  game  and  the  tak- 
ing of  the  prosecuting  witness'  money  by  the 
defendant  Motions  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  are  ad- 
dressed to  the  discretion  of  the  trial  court, 
and  unless  the  newly  discovered  evidence  is 
material  to  the  issues,  and  it  Is  (dearly  prob- 
able that  upon  a  snbaequent  trial  a  different 
resnlt  would  occur  because  of  such  evldeaice, 
a  new  trial  should  not  be  granted.  We  find 
no  error  in  ovemillng  d^endanf  a  motion  for 
a  new  trial  on  the  ground  <tf  newly  dlscovwed 
evidence. 

In  this  case  the  record  shows  that  the  ver- 
dict of  the  jury  was  returned  on  the  18th 
day  of  August,  1916,  while  instructions  Nos. 
18  and  14,  ^ren  orally  by  the  court  were 
not  filed  and  did  not  become  a  part  of  the 
recwd  in  the  (tese  until  the  19Qi  day  of  Au- 
gust, 1916.  There  Is  nothing  In  the  record 
to  show  whetiter  the  Jury  ever  received  these 
instructions  In  writing  before  the  Jury  con- 
cluded its  dtilberations.  Furthermore,  the 
record  afllrmatlTeiy  discloses  that  all  the 
law  given  to  the  Jury  orally  by  the  court  was 
not  fully  covered  by  the  additional  lustruo- 
tlons  whidi  were  afterwards  reduced  to  writ- 
ing and  filed  aa  part  of  the  record  in  the  case. 

It  appears  also  that  In  the  colloquy  that 


took  place  between  the  trial  Jndfe  and  some 
monbers  of  the  Jury  certain  portions  of  the 
court's  statemfHits  to  the  ]nry  did  not  foUy 
and  fairly  to  the  defendant  state  the  law  of 
the  case  as  applicable  to  the  evidence,  and 
from  the  record  beftore  us  It  Is  an»rent  that 
the  jury  was  to  some  appreciable  extent  mis- 
led by  matters  stated  orally  by  the  coort 
wbldt  w«e  not  at  any  time  Inoorporatad  In- 
to the  written  fautmctlons. 

Again  It  appears  as  a  part  nt  the  dftseourse 
between  the  trial  Judge  and  members  of  the 
Jury  that  instmctlon  No.  9,  whldi  contained 
the  only  affirmative  law  covering  the  defense 
Interposed  by  the  d^endant,  was  withdrawn 
from  consideration  by  the  Jury,  and  two  ad- 
ditional Instructions  submitted  In  Ilea  there- 
of; yet  the  record  befim  ns  Indicates  that 
Instmctlwi  Ho.  9  was  thmafter  attempted 
to  be  amended  orally,  and  said  Instructlui 
Is  Incorporated  In  the  record  as  part  of  the 
Instructions  originally  given  by  t^e  trial  court, 
although  amended  by  Interlineation.  It  la 
aroarott  that  If  the  Jury  got  the  Impression 
that  instruction  No.  9  was  intended  to  be 
withdrawn  from  consideration,  the  defend- 
ant did  not  receive  the  benefit  of  any  affirm- 
ative Instruction  covering  the  law  applicable 
to  the  defense  interposed  by  him.  The  record 
before  Us  as  to  the  intention  of  the  trial  Judge 
relative  to  the  withdrawal  of  instruction  No. 
9  is  surrounded  with  considerable  doubt 
Had  the  court  left  the  Jury  with  the  Instruc- 
tion as  first  given,  this  court  would  not  hes- 
itate to  affirm  the  Judgment  of  conviction,  be- 
cause from  suc^  instructions  the  law  of  the 
case  was  fairly  presented  without  substantial 
prejudice  to  the  defendant's  cause. 

In  the  motion  for  a  new  trial  the  matters 
occurring  between  the  court  and  the  Jury  when 
the  Jury  returned  Into  open  court  for  fur- 
ther Information  were  set  up  as  grounds  for 
reversal,  and  acted  upon  adversely  to  the  con- 
tentions of  the  defendant  and  prqjwr  excep- 
tions saved. 

It  is  apparent  to  this  court  that  In  giving 
further  instructions  orally  to  the  Jury,  the 
Jury  was  misled  as  to  the  law  of  the  case,  to 
the  substantial  prejudice  of  the  defendant 
and  that  he,  by  reason  thereof,  did  not  receive 
that  fair  and  impartial  trial  to  which  he  is 
entitled  under  the  laws  of  this  state. 

After  a  careful  Investigation  of  the  entire 
record  In  this  case,  the  conclusion  is  reached 
that  the  defendant  is  entitled  to  the  benefit 
of  a  new  trial  in  order  that  his  ground  of 
defense  may  be  more  accurat^y  and  correctly 
stated  to  the  Jury  In  the  court's  instructions, 
to  the  end  that  substantial  Justice  may  be  af- 
forded him. 

For  the  reasons  stated,  the  judgment  of 
conviction  Is  reversed,  and  the  cause  remand- 
ed tor  further  proceedings  not  Inconsistent 
wltii  this  opinion. 

DOYLB,  P.  and  ABMSTBONG.  con- 
cur. 
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(Oriminil  Goart  of  Appeals  of  OkUhoma. 
Not.  8. 1910.) 

ffiyltehu  Oimrt.) 

1.  W^nrasBU  «a»e7B(l)— OwMB'KuiaiTAnoN 
or  innniiiAin  as  a  mann. 

It  is  th*  MtabUchad  nda  In  tUa  Jvtadle^ 
tiOB  tiiat  *  detenduit,  offsring  UmiaU  n  a 
witnm,  BobJecU  blmwJfi  m  raguda  eroM- 
eiaminatioD,  to  all  the  rnlea  gorerninf  other 
witoeaseB. 

2.  WITHB88B8  «S>26&(1)  —  SOOFB  OF  OBOSS- 
rXAMINATIOH. 

The  crosi-ezamiDatloD  of  a  witnasa  la  not 
to  ha  confined  to  tha  particBlar  qnaations  aak- 
ed,  nor  the  predaa  aabjecta  called  to  hla  at- 
tention, on  direct  ezamination.  The  correct 
rnle  la  to  allow  the  croaa-ezamination  to  ex- 
tend to  any  matter  not  for^gn  to  the  robject- 
matter  of  the  examination  in  chief,  which  tends 
to  limit,  explain,  or  modify  the  same. 

8.  WlrmsBU  ^s>sn(4d  —  Scora  or  cboss- 

XXAHHTATIOn  0?  DSnEKDAirT. 

Tor  matters  held  to  be  vltUn  the  legitimate 
scope  of  the  croas-ezamlnatlon  of  tha  defend* 
ant.  nnder  tha  laaves  in  tills  case,  aea  body  ut 

<Kitailoa. 

4.  Gbiuihai.  U.W  4c»820(l)— ■BErannDH  (w 

It  Is  not  error  for  the  trial  conrt  to  refnse 
to  give  a  reqaested  Inatmctton  If  the  principles 
of  law  therein  contained  are  corered  in  the  gen- 
eral fnstrDcttona. 

Anwal  from  District  Gonr^  Okmulgee 
Gonnty;  B.  P.  Do  Graffenrdd,  Aadgned 
Judge. 

Carl  Creek  was  convicted  of  manslaughter 
in  the  first  degree,  bis  punishment  fixed  at 
15  years'  Imprtsomnent  in  the  state  peniten- 
tiary, and  he  appeals.  Affirmed. 

Earl  Kelly  was  shot  and  killed  by  Carl 
Greek  at  the  latter's  apartment  In  the  town 
tit  Morris,  Okmulgee  county,  OkU  on  the 
26th  day  of  March,  1916.  at  about  4  o'clock 
tn  the  aftermxm.  Tbe  killing  was  accom- 
plished by  means  of  a  S2-callber  automatic 
pistdl.  the  defendant  firing  about  five  shots 
at  tbe  deceased,  inflicting  mortal  wounds  on 
the  left  side  of  the  body,  one  of  whlcb  pene- 
trated tbe  abdomen  and  caused  death  about 
three  hours  after  the  shooting. 

Botli  defendant  and  deceased  were  work- 
•ra  in  the  oil  fields,  and  had  known  each  oth- 
er  for  some  time  prior  to  the  cranmlBaian  of 
the  bomldde. 

According  to  Uie  state's  wltnease^  In  the 
early  afternoon  of  the  26th  of  Mardi,  1916, 
the  deceased  called  defendant  by  tdq)bone^ 
and  advised  defendant  not  to  come  iqt  town, 
tliat  tlie  offlcOTB  would  arrest  him ;  also  tell- 
ing the  def«idant  that  he  would  take  some> 
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thing  down  to  the  defendant's  apartment 
Thereafter  deceased  went  to  defendant's 
apartment,  and  was  tnWted  In  by  either 
Creel:  or  his  wife.  A  short  lime  after  the  de- 
ceased went  Into  the  house  of  diifendant, 
some  one  n-a»  heard  to  say,  according  to  the 
testimony  of  persona  who  were  living  In  oth- 
er apartments  of  tbe  same  building,  "Jv'ow, 
by  God,  I're  got  you,"  to  which  the  reply  was 
made,  "Oarl,  don't  do  that;  don't  do  that" 
Alm(st  Immediately  thereafter  several  shots 
were  fired.  and.Eedly  was  seen  to  fall  out 
the  front  door  <^  Creek's  apartmmt,  mortal- 
ly wounded. 

Before  his  death,  Kelly  made  a  number  of 
dying  statements,  to  the  effect  that  Greek 
had  killed  him,  had  called  him  down  to  bis 
house,  and  shot  him  down  like  a  dog. 

There  is  also  evidence  on  the  part  of  the 
stale's  witnesses  to  the  effect  that  the  de- 
fendant was  drunk  at  the  time  of  his  arrest 
shortly  after  the  shooting;  that  be  resisted 
arrest  by  one  officer,  and  was  finally  arrest- 
ed by  three  other  officers  and  taken  to  the 
Jail  at  Okmulgee,  Okl.  The  deceased  was 
unarmed  at  the  time  of  tbe  shooting,  but 
there  is  some  evidence  in  the  record  to  the 
effect  that  deceased  had  been  drinking  some 
before  the  shooting,  and  carried  a  flask  of 
whisky  with  him  to  the  lunne  of  the  defoiid- 
ant. 

The  defwdant  interposed  the  plea  of  self- 
defense,  and  also  ttiat  tbe  deceased  had  been 
Intimate  with  def^danfs  wif^  which  ftict 
had  become  known  to  the  defendant,  having 
caused  previous  trouble  between  him  and 
the  deceased,  in  which  the  defendant  states 
that  the  deceased  shot  at  him  about  tlie 
month  of  December,  1914. 

Defendant  testified  that  the  deceased  came 
to  his  house  on  the  afternoon  of  the  killing 
with  a  half-pint  flask  of  whisky;  that  de- 
ceased was  under  the  Influence  of  whisky 
when  he  arrived,  and  invited  the  defendant 
to  drink  with  him;  that  the  defendant,  who 
was  not  well  at  the  time,  took  a  sip  out  of 
the  flask,  but  that  the  whisky  burned  so 
much  that  he  told  deceased  he  could  not 
drink  It  Thereupon  defendant's  wife  offered 
to  make  them  each  a  toddy  out  of  the 
whisky,  which  was  done,  and  that  both  drank 
their  toddles.  Thereafter  deceased  followed 
defendant's  wife  Into  a  back  room,  and  was 
seen  by  the  defendant  to  punch  fxe  strike  his 
wife  on  the  hip  or  Ie&  and  also  deceased 
was  heard  to  remaA  at  the  time,  "Why 
haven't  you  got  tbe  big  aon  of  a  biteh  out 
of  faerer  Defendant  testifies  that  his  wife 
thai  returned  to  the  room  in  whldi  he  was 
resting,  and  asked  him  to  put  the  deceased 
out  of  the  house  because  deceased  was  in- 
tocdcatedL  Defendant  then  says  that  he 
asked  deceased  to  leave,  and  that  thereiQHm 
deceased  remarked.  "Put  me  out  you  big  son 
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Of  a  bttd),**  -at  the  same  tline  maUng  a  mo- 
tion towards  hia  hip  pocket,  whereupon  tba 
defendant  reached  under  a  pUlow  on  his  bed, 
pulled  out  his  pistol,  and  fired  five  times  In 
rapid  sQccesalon  at  the  deceased,  four  of 
which  shots  took  effect,  resulting  In  the 
death  of  deceased  as  heretofore  detailed. 

On  direct  examination,  defendant,  when 
asked  why  he  shot  deceased,  stated,  "Be- 
cause I  thought  he  had  a  gun  and  would  kill 
me;  that  he  had  tried  it,  and  thought  that 
he  had  at  one  time."  On  redirect  and  re- 
cross^aminatlon,  the  following  questions 
were  asked  and  answers  made  by  the  de- 
fendant: 

"By  Mr.  Eaton:  Q.  Mr.  Creek,  at  tbe  time 
you  flred  at  or  shot  Kelly,  what  was  the  con- 
dition of  yonr  mind  as  to  beiog  worried  or  not? 

"Mr.  Carter:  We  object  to  that  as  incom- 
petaot,  irrelevant,  and  immaterial. 

"Q.  Orer  your  wife's  relation? 

'rChe  Court:  Why? 

"hSi.  Carter:  Because  he  has  been  oyti  that 
two  or  three  times. 
"Tbe  Cburt:  I  think  he  may  answcfr  that. 
"A.  Angry. 

"Q.  Weil  in  regard  to  your  family  troubles? 
A.  Well,  sir,  when  he  insulted  that  woman 
everytbing  came  in  front  of  me  Just  like  I  bad 
seen  it  for  the  past  four  or  five  months;  the 
thought  tint  was  through  my  head  was  tiiat  it 
was  either  kUl  him  or  get  killed;  that  Is  what 
I  thought,  when  I  shot  him. 

"By  Mr.  Batm:  That  is  aJL** 

Beeroaa-exarnlnatton; 

**By  Mr,  Garter:  Q.  Do  yon  know  now,  Mr. 
Creek,  or  can  you  tell  tbe  jury  now,  whether 
yon  shot  him  because  you  thought  be  was 
going  to  shoot  you,  or  did  you  kill  him  just  be- 
cause you  were  mad?  A.  I  shot  him  because 
I  thought  he  was  going  to  kill  me. 

"Q.  It  wasn't  OTer  your  family  troubles  at  all 
then?    A.  It  was  over  both." 

The  foregoing  excerpts  from  the  defend- 
ant's testimony  support  the  theory  that  he 
shot  and  killed  the  deceased  in  self-defense, 
and  that,  although  there  had  been  prevtons 
tronble  between  defendant  and  deceased  be- 
canse  of  the  belief  of  the  defendant  tiiat  do* 
ceased  was  Intimate  widi  defendant's  wife, 
and  snch  matters  flashed  as  a  picture  in  the 
mind  of  fbA  defendant  at  tbe  time  of  the  kill- 
ing the  ranse  that  impelled  the  defendant 
to  fire  the  shot,  according  to  his  own  testi- 
mony, Is  the  belief  that  he  thonght  deceased 
was  going  to  UII  him  at  the  time.  So  tba^ 
nnder  the  evidence  In  this  case,  the  Issue  Is 
clearly  defined,  ttie  evidence  on  the  part  of 
the  state  supporting  the  theory  that  the 
hmnldde  was  mnrder*  while  that  of  the  de- 
fendant, although  admitting  anger  on  his 
part,  would  tend  to  justify  the  killing;  at 
least  snfflclent  prorocattm  la  shown  by  de- 
fendants teatlmimy  to  reduce  the  degree  of 
homidde  to  manslan^ter  In  the  first  degree. 

The  jnry  returned  a  verdict  of  manslangh- 
ter  in  the  first  degree,  and  assessed  the  pun- 


Ishment  at  IS  yean^  Imprlsonmcoit  In  tbe 
state  ptoltentiary.  ^e  court  pnmotmced 
Judgment  in  accordance  with  tbe  verdict, 
from  which  judgment  the  defendant  has  ap- 
pealed to  this  conrt,  assigning  several 
grounds  of  error,  which  wUl  be  discussed  In 
the  opinion  proper. 

Joe  S.  Eatim  and  3cbn  Oarntbwa,  botb  of 
Okmulgee,  for  plalntUt  In  error. 

S.  P.  Freellng,  Atty.  Qen.,  and  W.  a  Ball, 
Asst  Atty.  Gen.,  for  the  Stat& 

MATSON.  J.  (after  stating  the  facts  as 
above).  [1-*}  The  first  alleged  error  relied 
upon  for  a  reversal  relates  to  the  admission 
of  Incompetent,  Irrelevant,  and  Immaterial 
testimony  elicited  on  the  cross-examination 
of  the  defendant,  over  the  objection  and  ex- 
ception of  counsel  for  the  defendant  The 
defendant  was  cross-examined  at  some  length 
In  regard  to  escaping  on  two  dlffermit  occa- 
sions from  the  county  Jail  after  he  had  been 
arrested  and  charged  with  this  offense.  It 
Is  contended  that  to  permit  such  a  cross- 
examination  was  prejudicial  to  the  substan- 
tial rights  of  the  defendant,  and  improper  be- 
cause the  question  of  the  defendant's  break- 
ing and  escaping  from  Jail  was  not  gone  into 
in  his  testimony  In  chief,  and  for  the  further 
reason  that  the  court  in  effect  required  the 
defendant  to  furnish  evidence  against  him- 
self by  permitting  the  cross-examination  to 
go  beyond  its  legitimate  scope. 

On  the  other  hand,  the  Attorney  General 
contends  that  the  cross-examination  was 
prc^r  under  the  issues  In  this  case,  first, 
because  the  general  subject-matter  was  gone 
into  by  counsel  for  the  defendant  in  the 
cross-examination  of  the  state's  witnesses  In 
an  attempt  to  prove  that  the  defendant.  Im- 
mediately after  he  shot  and  killed  Edly, 
called  the  sheriff  of  Okmulgee  county  over 
the  long-distance  telephone,  and  requested 
the  sheriff  to  come  and  arrest  him,  and  al- 
so the  defendant,  on  direct  examlnatlc^, 
testified  that  he  did  not  attempt  to  resist  ar- 
rest as  testified  to  by  Constable  Heath,  but 
did  not  submit  to  arrest  by  Heath  for  the 
reason  that  Heath  had  no  warrant  foi:  bis 
arrest,  and  for  the  furttier  reason  that  the 
defoidant  had  called  the  sheriff  and  had  no* 
tlfled  the  sheriff  ttiat  he  was  ready  and  will- 
ing to  surrender;  thftt  the  defendant,  claim- 
ing to  have  been  so  zealons  In  his  efforts  to 
surrender  and  place  himself  in  Oie  hands  of 
Oie  law  Immediately  after  the  commiaaloa  of 
the  alleged  <^ense,  cannot  complain  of  a 
cross-examination  which  In  effect  had  bear- 
ing on  the  question  of  his  good-faltfa  sur- 
render by  dlsdoslng  a  dlq>osition  on  the  part 
of  the  defttidant  to  escape  Jail  and  flee  on 
two  different  occasions  after  he  was  taken 
into  custody. 

Secondly,  It  Is  contended  this  cross- 
examlnatlim  would  not  ccmstttote  nvo^ble 
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error  lii*0i!8  case^  becanae  It  could  not  bare 
amounted  to  an  abuse  of  discretion  on  the 
part  at  tbe  trial  court  In  the  admlsslai  of 
evidence. 

Aa  part  of  Its  case  in  cUef,  tbe  state  was 
permltted.to  Introduce  testimony,  without  ob- 
jection by  defendant's  counsel,  to  show  that 
the  defendant  resisted  arre^  In  explana- 
tion of  this  testimony,  tbe  defendant  was  per* 
mitted  to  testify  to  tbe  i^ect  that  be  had  no 
Intention  to  resist  arrest,  but  that  nobody 
other  than  a  constable  without  a  warrant  of 
arrat  attempted  to  arrest  him,  and  in  fur- 
ther explanation  of  bis  omdnct,  be  was  also 
permitted  to  testify  that  he  had  Tolnntamy 
called  the  sherlif  of  the  county  over  tbe 
I<xig-dlstance  telephone  immediately  after 
the  shooting,  and  tcAi  him  of  his  willlnKness 
to  surrendor  and  sntunit  to  arrest  for  this 
particular  crime. 

A  sharp  conflict  thereupon  arose  between 
the  testimony  of  the  witnesses  for  the  state 
and  the  testimony  of  the  defendant  himself. 
According  to  the  state's  witnesses,  the  de- 
fendant made  armed  resistance  to  arrest. 
This  fact  was  strenuously  denied  by  the  de- 
fendant, who  stated  that  he  was  at  all  times 
willing  to  submit  to  arrest,  going  so  far  as 
to  telephone  the  sheriff  to  that  effect.  To 
rebut  the  presumption  that  the  defendant 
was  willing  to  submit  to  arrest,  as  teetlfled 
to  by  him  In  dilef,  and  In  support  of  tbe 
testimony  of  the  state's  witnesses  to  the  ef- 
fect that  th»  defendant  had  resisted  arrest, 
the  court  permitted  the  county  attorney,  in 
his  cross-examination  of  the  defmdant,  to 
ask  the  defendant  about  his  escaping  from 
Jail  on  two  different  occasions  and  while 
awaiting  trlaL  We  think  this  cross-exami- 
nation was  proper  under  tbe  issues  In  this 
case. 

A  defendant  offering  himself  as  a  witness 
subjects  himself,  as  regards  cross-examlna- 
ti<m,  to  all  the  rules  goTeming  other  witness- 
es. Harrold  t.  Territory,  18  Okl.  396,  89 
Pac.  202,  lb  L.  R.  A.  (N.  S.)  604, 11  Ann.  Oas. 
818;  State  t.  Lewis,  66  Kan.  8T4,  43  Pac 
265 ;  State  t.  King.  07  Wash.  661.  122  Pac 
323.  Tbe  forcing  is  the  estatfllshed  rule  in 
this  Jurisdiction. 

In  Gibbons  t.  Territory.  S  OU.  O.  212, 
115  Pac  130;  this  court  held: 

Tnie  croBS-ezamination  of  a  witness  Is  not  to 
b«  confined  to  the  particular  questions  asked, 
nor  the  predse  subjects  called,  to  his  atten- 
tim  on  ^rect  ezamlQation.  The  correct  rule  is 
to  allow  tbe  croRs-examlnatton  to  extend  to 
any  matter  not  foreign  to  the  subject-matter 
of  such  eumination,  and  tending  to  liodt,  ex- 
plain, or  modify  tlie  same." 

When  the  defendant  takes  the  witness 
stand  in  bis  own  behalf  be  is  to  be  consid- 
ered a  wttness  for  all  purposes,  and  Is  sub- 
ject to  a  proper  cross-examination  upon  all 
mattm  material  to  the  Issues  Ji^ed.  It  <m 
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direct  examlnatlMi,  he  cpam  a  csrtaln  sub- 
ject for  Investlgatlai,  be  cannot  b«  heard  to 
con^jlaln  If  on  cross-examination  questions 
are  asked  him,  tiie  answers  to  whldi  would 
tend  to  limit,  explain,  m  modify  tbe  testt- 
mmy  be  has  given  in  chl^ 

We  do  npt  undertake  to  say  that  tf  tbe 
trial  court  would  permit  the  cross-examina- 
tion <a  the  defendant  to  go  beyond  its  legiti- 
mate scop^  extending  b^cmd'  the  subject- 
matter  concerning  whldi  he  was  examined  in 
diief,  but  that  by  such  conduct  the  trial  conrt 
would  comudt  rerersible  oror,  but  au<A  is 
not  the  condition  confronting  ns  in  this  case. 
The  oamination  here  was  confined  to  the 
issues  presented,  had  a  bearing  on  tbe  ques- 
tion of  the  deSteadanfs  guilt  or  innocence, 
and  waa  witiiln  the  sct^  of  tiie  snbject-mat- 
ters  Inqnixed  Into  in  the  examination  In 
chief.  In  Hopkins  t.  SUte,  9  OkL  Or.  104( 
ISO  Pac  UOl,  Ann.  Oas.  1916B,  786,  this  court 
held: 

"On  croBS-examlnation  of  a  witness,  as  a 
general  rule,  tfae  party  crosa-examiniDg  Bhonld 
be  confined  to  tbe  matters  concerning  which 
the  witness  has  been  examined  in  chief,  bat  this 
mlc  should  be  liberally  construed  so  as  to  per* 
mit  any  question  to  be  asked  on  CTOss-ezamina- 
tlon  wliich  reasonably  tends  to  explain,  contra- 
dict, or  discredit  any  testfanony  gfren  by  the 
witness  In  chief,  or  to  test  bis  accuracy,  mem- 
ory, veracltr,  character,  or  credibUitr.  This 
must  necessarily  include  impeaching  questions, 
although  they  may  relate  to  matters  independ- 
ent of  the  questions  testified  to  in  chief." 

Applying  the  foregoing  rules  to  the  qnes- 
Uon  here  presented,  we  are  of  opinion  that 
the  trial  court  did  not  commit  error  in  per- 
mitting the  defendant  to  be  asked  on  cross- 
examination  questlonB  regarding  his  escape 
from  Jail  and  flight  after  be  was  arrested  and 
while  awaiting  trial,  for  tbe  reasons  aboTs 
stated. 

It  is  also  contended  that  tbe  trial  eoart  eP> 
red  in  permittli^  the  defendant  to  be  cros» 
examined  concerning  his  domestic  relations, 
and  relative  to  a  certain  letter  written 
him  to  bis  wife  while  Incarcerated  in  Jail; 
that  tbe  only  purpose  of  this  examination 
was  to  create  an  atmosphere  of  "veiled  suspi- 
cions*' Qiat  tfae  wife  of  the  defendant  was  a 
fallm  woman  before  he  married  ber,  and  that 
this  &ct  waa  known  to  the  d^eadant ;  also 
that  the  defendant  was  compelled  in  said 
croBB-enmlnation  to  admit  that  he  had  writ- 
ten a  letter  to  bis  irtfs  without  askli^  her  to 
becmne  a  witness  In  his  behalf,  although  re- 
questing her  to  produce  the  deftodant's  iB 
year  <dd  stepdaughter  to  testify  for  him. 

Tbe  general  subject  of  the  defoidanfs  do- 
mestic reilaU<His  was  testifled  to  by  blm  in 
chlet  tile  defoidant  stating  that  he  had  rea- 
son to  believe  that  his  wife  and  the  deceased 
were  guilfy  of  Improper  rSIatlcms  with  each 
other,  and  that  this  Illicit  relatlraisblp  had 
been  earrled  on  fin-  some  mtrntbs  prior  to  the 
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kllUng.  Also  the  defeadant  txwtified  of  his 
own  volition  that  after  Ms  Incarceration  In 
jail  Ms  wife  left  the  country  with  another 
man.  so  that  no  person  can  read  the  record  In 
this  case  without  getting  the  Impression  that 
the  wife  of  the  defendant  was  a  woman  of 
lewd  habits,  and  that  her  relationship,  es- 
pecially with  the  deceased,  was  known  to 
the  defendant  for  a  ctmslderable  leigth  of 
time  prior  to  the  commission  of  the  hinnlclde. 

The  fact,  therefore,  that  the  defendant 
wrote  a  letter  requesting  his  wife  to  produce 
her  18  year  old  daughter  as  a  witness  in  his 
b^alf,  without  requesting  that  she  become 
a  witness  in  his  behalf  herself,  could  not 
have  worked  any  prejudice  to  his  cause  un- 
der the  theory  upon  which  bis  defense  was 
based.  He  could  hardly  have  been  expected 
to  ask  the  woman  who  was  sustaining  illicit 
relations  with  the  deceased  to  be  a  witness 
fW  him,  especially  after  It  had  become 
known  to  him  that  since  the  commission  of 
the  homldde  she  had  fled  from  their  former 
home  with  another  man.  Her  conduct  was 
such  88  to  lead  the  defendant  to  bellere,  as 
he  had  a  right  to  do,  that  her  testimony 
would  at  least  not  be  farorable  to  his  cause. 

In  view  of  the  fact  that  the  defendant  toI- 
untarlly  testified  as  to  these  Illicit  relation- 
ships between  his  wife  and  other  m^  he  cer- 
tainly cannot  now  complain  that  he  was  prej- 
udiced, by  a  cross-examination  which  tended 
to  show  only  that  he  was  unwilling  to  use 
such  a  woman  as  a  witness  In  his  own  behalf. 
We  find  no  error  or  abase  of  discretion  upon 
the  part  of  the  trial  court  In  permitting  the 
defendant  to  be  eroas-examlned  on  this 
subject. 

[4]  It  Is  also  contended  that  the  court  er* 
red  In  refusing  to  give  the  defendant's  re* 
quested  Instruction  No.  '1,  which  la  as  fol- 
lows: 

"QentlemcD  of  tbe  jury,  you  are  instracted 
that  the  deftndant  had  the  right  to  act  upon 
the  appearances  of  danger  as  they  were  indi- 
cated to  him  at  the  time  of  the  killing.  He 
was  not  bound  to  wait  until  tbe  deceased  was 
in  tbe  very  act  of  doing  him  some  great  bodHy 
harm,  bat  he  had  the  right  to  act  apon  any  bos- 
tile  demonstration,  upon  tbe  part  of  the  de- 
ceased, which  indicated  to  tbe  defendant  that 
the  deceased  was  then  about  to  draw  a  weap- 
on from  his  pocket  with  a  purpose,  as  the  de- 
fendant thought,  to  shoot  him  or  do  him  some 
great  bodily  barm. 

**What  is  or  is  not  an  OTert  action— that  is, 
what  act  npon  the  part  of  EeUy,  the  deceased, 
woQld  Jastify  the  defendant  In  taking  his  life — 
is  a  question  for  your  determination  in  the  light 
of  aU  the  facts  and  drcumstances  which  are 
dlsdosed  by  tiie  evidence  submitted  by  both 
sides.  Under  some  drcumstances  the  slight- 
est movement  may  justify  Instant  aetlen  on  the 
part  of  the  person  threatened  with  danger,  up- 
on the  grOQUd  of  reasonable  apprehension  of 
danger.  Under  other  drcumstances  this  might 
not  be  true,  and  it  is  for  yon,  viewing  the  facts 
and  drcumstances  la  evidencs  from  the  defend 


anfs  atandpolnt»  to  detsrmbis  how  1Ii!b  nay 

be." 

Upon  the  general  subject  of  tbe  requested 
Instruction,  tbe  trial  court  gave  the  follow- 
ing instroctions: 

"Yon  are  further  Instructed  that  the  defend- 
ant in  tlila  case  admits  the  killing  of  the  de- 
ceased, hut  contends  that  tbe  killing  was  Jas- 
tiflable  on  the  ground  of  self-defense,  and  that, 
viewed  from  his  standpoint,  it  became  and  was 
necessary,  la  order  to  save  his  own  Ufe,  or  to 
protect  bhnsdf  from  grsat  bodHy  barm  at  the 
hsnds  of  the  dsesasad,  to  take  the  life  of  the 
deceased;  and  in  this  connection  yoo  are  in- 
stracted tliat  in  order  to  justify  a  homicide  on 
the  ground  of  self-defense  it  is  not  necessary 
that  the  party  killing  should  have  been  in  ac- 
tual danger  of  losing  his  life,  or  of  recdvins 
serious  bodily  injury  at  the  hands  of  the  per- 
son killed  at  the  time  of  the  bomldde,  bat 
it  is  suffident  to  justify  the  kflling  if  tbe 
acts  or  words,  eoupled  witSi  the  aeto  of  the 
party  killed,  viewed  from  the  defendastfs  stand- 
point, were  such  as  to  reasonably  cause  the 
party  killing  to  apprehend  that  be  was  in  ap- 
parent danger  of  losing  bis  life,  or  of  having 
serious  bodily  injury  inflicted  upon  him  by  the 
party  killed;  he  would  be  jnstiflable  in  killing 
his  antagonist,  and  It  is  immaterial  whether 
die  danger  was  real  or  not,  It  being  sufficient 
In  Isw  to  Justify  the  homldde  If  it  only  be  ap- 
parait 

Ton  are  therefore  Instructed  that  if  you  be- 
lieve from  the  evidence  in  this  case  that  while 

the  defendant  was  In  his  room  the  deceased 
came  into  said  room,  and  that  the  defendant 
tried  to  get  him  to  leave  the  room  and  to  leave 
his  house,  and  while  thus  trying  to  persuade 
the  deceased  to  leave  that  the  deceased  threw 
his  band  behind  him  to  his  liip  pocket  as 
though  he  intonded  to  draw  a  revolver,  and  the 
defendant  in  good  faith  believed  that  he  was 
alMut  to  draw  a  pistol,  and  that  he  in  good 
faith  believed  that  the  deceased  was  about  to 
do  bbn  great  bodily  barm,  or  take  his  Ufe,  and, 
acting  under  the  drcumstances,  he  shot  and 
killed  the  deceased,  it  win  be  justifiable  homl- 
dde, and  it  would  be  Immaterial  whether  the 
deceased  was  armed  or  not,  but  if  it  appeared 
to  the  defendant  that  he  was  armeti,  and  that 
he  was  about  to  draw  hia  pistol  and  do  him 
great  bodily  harm  or  take  his  Ufe,  the  fcUling, 
as  aforesaid,  wonld  be  Justifiable  on  the  ground 
of  self-defense,  and  If  you  so  believe  from  the 
evidence,  it  will  be  your  duty  to  return  a  ver- 
dict of  not  guilty;  and  in  this  connection  yon 
are  Instracted  that,  after  a  full  and  fair  con- 
sideration of  the  whole  case,  if  you  entertain  a 
reasonable  doubt  as  to  whether  the  killing  was 
justifiable  as  defined  to  you  In  these  Instrac- 
tioDS,  you  will  give  the  benefit  of  such  doubt 
to  the  defendant  and  acquit  bim. 

"Yon  are  instracted  what  is  meant  by  the 
term  *reasonable  expectation  ta  fear  of  death, 
imminent  and  pressing,*  as  used  In  tiiese  in- 
structions, is  that  it  Is  not  necessary  tiiat  the 
defendant  be  in  any  real  danger,  but  apparent 
danger  is  enough  to  eiccnse  hfan  In  acting  ia 
self-defense:  that  is,  a  danger  iriilch  to  hia 
mind  was  real  and  imndnent,  and  tiiat  the  de- 
fendant at  the  time  he  fixed  the  shot  that  took 
the  Ufe  of  the  deceased  was  about  to  suffer  o» 
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ncchre  rreHt  boffly  fnjtiry  at  th«  handa  of  tho 
d«»aaed." 

It  baa  twtti  rqoeatedly  h^d  by  tills  court 
not  to  Iw  error  for  tlie  trial  court  to  refuse 
to  gtre  a  requested  instnictlon  If  the  princi- 
ples tberein  contained  are  oovered  In  the  gen- 
eral in8tructloo&  Manning  t.  State,  7  OU. 
Or.  867,  123  Pac  1029;  Miller  t.  State.  8 
Okl.  Cr.  05.  130  Pac  S13 ;  Byan  t.  State.  S 
Okl.  Gr.  6S3,  129  Pac.  685;  Conler  State, 
16  OkL  Or.  — i  179  Pac.  480. 

The  InstnictWs  as  a  whole  fuUy  corer  the 
law  of  the  case,  and  are  as  favorable  to  the 
defendant  as  the  evidence  would  warrant. 
A  earefnl  reading  of  the  instructions  Impress- 
ea  this  court  that  the  trial  court  covered 
every  theory  of  the  defense  in  a  manner  fair 
to  ^e  defendant,  and  as  favorable  as  the  evi- 
dence justified.  We  think  that  the  trial 
court  did  not  err  In  refusing  to  give  the  re- 
quested instruction,  because  the  substance  of 
the  law  therein  contained  was  fully  covered 
by  the  instructions  fl^ven. 

This  kllUng  was  the  result  of  too  much  bad 
whisky.  The  defendant  admits  that  he  was 
angry  at  the  time  this  shooting  took  place. 
He  had  the  boiefit  of  veiy  able  counsel,  who 
were  sealous  in  their  endeavor  to  protect  his 
lights  at  every  step  throughout  the  trIaL 
That  a  convletioa  of  manslaughter  only  re- 
sulted is  attributable  rather  to  the  able  man- 
ner in  which  he  was  defended  than  to  his 
own  testimony  and  conduct  at  the  time  of  the 
killing  and  subsequent  thereto. 

The  defendant  was  unfortunate  in  hav- 
ing selected  as  bis  mate  a  woman  of  loose 
diaracter,  untrue  to  her  marriage  vows.  In 
this  respect  he  Is  to  be  pitied ;  but.  as  held 
in  January  v.  State,  15  OkL  Cr.  — ,  181  Paa 
614,  **the  so-called  unwritten  law — the  right 
to  avenge  wrongs  a  female  member  ct  a  de- 
fendanfs  ftimlly  by  killing  the  Wfongdoer*— 
does  not  exist  In  this  state." 

For  tlte  reasons  stated,  tlie  Judgment  la  aifr 
firmed. 

r>OXha,  P.  J.,  and  ASMSTRONQ,  J., 
Gtmcnr. 

as  OkL  Cr.  7») 

STATU  V.  SULUYAN  et  aL    (Na  A-^lfiJ 

ffMminal  Court  of  Appeals  of  OUahmna.  Nor. 
12,  1819.) 

rffrltaftw  by  JVdHorfal  Btaf.) 

OanczifAX,  law  «»13^^— Atpxal  bt  rati 
noK  JUDOHEMT  stwrAmiNa  DsmmBn  to 
AN  iNDxcmnraT  nxsiassaD. 
Where  trial  court,  in  sustaining  demurrer  to 
IndictmeDt  against  two  for  conspiracy,  made  no 
order  authoriciag  sabmiasion  to  another  grand 
Jnry  or  directing  prosecution  by  iuformatioDi 
and  petition  in  error  was  filed,  but  no  brief  was 
filed  by  county  attorney  or  apedal  prosecutors, 
the  Attorney  General's  motion  to  dlsw*ls8  api>eal, 
because  attempted  prosecution  waa  at  an  end 
and  case  presented  only  a  moot  question,  in- 


volvlng  oaSj  an  elementary  ptodpls  o(  pl«ad> 
lag,  will  be  granted. 

Appeal  from  County  Coort,  Biyaa  County ; 
Lewis  Paullln,  Judge. 

Henry  Sullivan  and  Boss  Neal  were 
charged  by  Indletnwnt  with  flw  crime  of 
canaptraey.  Fnm  a  JndgmeDt  ra>tainliig  a 
demurrer  to  the  tDdlctmeat,  State  ap- 
peals. Dismissed. 

S.  P.  Freeing,  Atty.  Gen..  W.  C.  Hall, 
Asst.  Atiy.  Gen.,  and  Chas.  P.  Abbott,  Co. 
Atty.,  and  Utterback  ft  MacLKmald,  all  of 
EHirant,  for  the  State. 

Hatchett  &  Fetxnson,  of  Dorant,  for  de- 
fiendante  hi  «rror. 

PER  CURIAM.  In  this  case  the  state  ap- 
peals from  a  Judgment  rendered  in  the  coun- 
ty court  of  Bryan  county,  sustainlns  a  de- 
murrer to  an  indictmoit  charging  Hairy  Sul- 
livan and  Boss  Meal  with  the  crime  of  eon- 
splracy. 

It  appears  from  the  record  that  the  trial 
court,  in  rendering  Judgment  sustaining  the 
demurrer  to  the  indictment,  made  no  order 
authorizing  the  matter  be  submitted  to  an- 
other grand  Jury,  or  directing  that  the  de- 
fendants  be  prosecuted  by  li^ormatlon.  A 
petition  in  error  was  filed  In  this  court  on 
April  6,  1918,  and  no  brief  tiaa  been  filed  by 
the  county  attorney  or  special  prosecutors. 
When  the  case  was  called  for  final  submis- 
sion, the  Attorney  General  moved  that  the 
appeal  be  dlSDiLssed;  that  for  the  reasons 
stated  the  attempted  proeecutloD  is  at  an 
end,  and  "this  case  presenta  only  an  aca- 
demic or  moot  question,  tavolving  only  an 
elementary  principle  of  plMdlng.  whi<3i 
would  not  Justly  this  office  In  flUng  a  hrSaf 
solely  in  support  of  it" 

The  appeal  herein  la  ttieref on  dismissed 


(43  Nev.  a) 

LOTB  et  aL  V.  BfT.  ODDIB  UNITBD  lOMSIB 
CO.  (N0.2S13.) 

(Supreuw  Court  of  Nevada.  Nor.  9,  1919.) 

1.  Uan  AND  immAM  ^s»sS(!BXh^Qown<at 

or  TACT  WHRlUB  WOBK  DORB  IKPaOTXD 

olahu. 

It  is  purdy  a  question  of  tact  whether  or 
not  development  work  done  In  a  particular  shaft 
by  tbe  locator  of  dalms  so  tended  to  improve 
the  entire  group  of  claims  as  to  prevent  for- 
feiture thneoL 

2.  Apfkal  and  wBoum  ^106S— BsvmuL  nr 
■Qurrr  fob  EBBomcons  iNsranonoN. 

In  eqaity  eases,  a  judgment  win  not  be  re- 
versed because  of  an  erroaeons  instruetkm. 

8.  Mnn  AND  MXNKBALa  «=928C!>— lUPBOVX- 
HKHT  WOBK  ON  BINQU  LOCATION  DKTXLOP- 
INO  XNTOIB  OBOUP. 

Improvement  work,  within  the  meaning  of 

the  federal  statate  as  to  tbe  location  of  mtalng 
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daiautii  dcowd  to  Innbwa  performed,  whaflh 

er  the  claim'  ccmsista  of  one  location  or  several, 
when  In  fact  the  labor  ii  performed  or  the  Im- 
prorementa  are  made  for  the  derelopmmt  of  the 
whole  claim,  that  is,  to  facilitate  the  extraction 
of  metals,  though  the  labor  and  improrementa 
m&j  be  on  groand  originally  part  of  only  one 
of  the  locations,  and  It  is  not  necessary  that  the 
work  "muifestly"  tend  to  the  derdopment  of 
all  the  idaima  in  the  group;  "manifest^'  meaning 
evident  or  obTiona  to  the  mind. 

[Ed.  Note^For  otlier  deflnltionB,  lee-Worda 
and  Phrases^  First  and  Second  Series,  Manlr 
fiwL] 

4.  HXHn  AND  UinEEALS  «=>23(2>— DEVELOP- 
KENT  VOBE  ON  OBOUT  OT  CLAIMS. 
In  the  exercise  of  Judgment  as  to  where 
development  worb  should  be  done,  on  a  group 
of  mining  daima  and  locations,  a  wide  latitude 
shonld  be  allowed  the  owners  <^  the  property. 

6.  Minzs  AND  inNBBAU  ^=s>38(20>— Gtzdence 

NOT  8H0WIHQ  DXVBLOPICENT  WOBK  XNBUin- 
aZSNT. 

In  an  action  to  quiet  title  to  a  group  of 
eight  mining  claims,  wherein  verdict  was  ren- 
dered in  favor  of  plaintiff  relocators  for  four 
itf  the  dafms,  evidence  that  the  development 
work  done  in  one  place  ^y  defendant  company 
on  such  claims  was  Insuffident  to  prevent  for- 
feiture KM  not  Budi  as  to  sustsln  the  Judgment. 

6.  TsxAL  «s^5— View   of  pbeuzses  bt 

COUBT. 

A  view  of  the  premises  involved  in  mining 
litigation  cannot  be  considered  as  evidence,  but 
only  to  enable  the  conrt  better  to  understand 
and  comprehend  the  evidence  introduced  and 
intelligently  to  apply  it. 

Appeal  from  District  Court,  Nye  Countr; 
Uark  B.  ArerlU,  Jndgew 

Action  Frank  Love  and  Martin  Bven- 
sen  against  the  Mt  Oddle  United  Mines  Oom- 
pany.  From  Judgment  for  plalntuni  In  part, 
and  from  an  order  denying  its  motion  for 
new  trial,  defendant  appeals.  Reversed. 

For  fbrmer  opinion,  see  181  Pac.  18S. 

H.  B.  Cooke,  of  Tonopah,  for  aK>eUaDt 
Norcross,  Thatcher  &  Woodbum,  of  Reno, 
for  respondentB. 

Henry  M.  Hoyt,  of  Reno,  amicus  curls. 

COLEMAN,  C.  J.  Tbls  Is  an  action  to 
qnlet  title  to  a  group  of  eight  mining  claims. 
The  complaint  is  In  tbe  usual  form.  The 
case  was  tried  before  a  Jury.  Verdict  was 
rendered  in  favor  of  the  plalntifTs  for  four 
of  the  daima  From  an  order  denying  a 
motion  for  a  new  trial  and  from  the  Judg- 
ment, an  appeal  has  been  taken. 

Prior  to  January,  1911,  defendant  was  the 
undisputed  ovmer  of  the  ground  in  question 
consisting  of  a  group  of  eight  claims,  under 
and  by  virtue  of  Its  location  as  mining  claims 
and  a  compliance  with  the  laws,  rules,  and 
regulations  pertaining  thereto.  On  July  25, 
1913,  plnintlfls,  asserting  that  the  labor  for 


the  year  1912  had  not  been  done  npon  flie 
claims  by  the  defendant  company,  entered  up- 
on and  located  tliem.  It  la  admitted  by  plain- 
tiffs  tbat  the  det^dant  cmnpany  did  enoni^ 
work  on  one  of  the  claims  (the  Tema)  to 
constitute  tba  labor  upon  said  grovv.  It  sndi 
work  can  be  considered,  bnt  otmtend  that  tbe 
work  done  at  that  point  did  not  tend  to  de- 
velop the  group. 

[1  ]  It  is  agreed  between  counsel  that  It  Is 
purely  a  question  of  &ct  as  to  whether  or 
not  the  work  done  In  the  Vema  shaft  in  1912 
so  tended  to  improve  tiie  mtire  group  of 
cflainu  as  to  prevent  a  fbrfdlnre  thereof; 
and  sudi  Is  Oie  law.  Big  Three  M.  ft  H.  Co. 
V.  Hamilton,  157  CaL  ISO,  107  Pac:  80«,  137 
Am.  St  Bep.  118. 

[2,  S]  Before  proceeding  to  consider  ttie 
main  Question  of  tbe  case,  we  will  dispose 
of  the  error  assigned  to  the  giving  of  that 
portion  of  plaintiffs^  instruction  Na  4,  where- 
in the  court  told  the  Jury  that  where  work 
Is  done  upon  one  claim  for  tbe  benefit  of  an 
entire  group,  it  "must  manifestly  tend**  to 
the  development  of  all  the  claims  in  flie 
group.  It  Is  a  general  rule  that  in  equity 
cases  a  Judgment  will  not  be  reversed  because 
of  an  erroneous  Instruction.  We  might  dis- 
pose of  this  phase  of  tbe  question  wlttiout 
saying  more;  but,  In  view  of  the  fact  that 
the  learned  trial  judge  In  his  written  opin- 
ion holds  that  sucb  Is  the  law,  and  was  evi- 
dently controlled  by  that  view  of  the  law  in 
reaching  his  conclusion,  we  deem  It  proper 
to  express  our  Interpretation  of  the  law  for 
the  guidance  of  the  courts  In  the  future. 

The  trial  Judge,  In  his  written  decision, 
dted  section  030  of  Llndley  on  Mines  In  sup- 
port of  his  views.  He  no  doubt  accepted  tbe 
statement  of  Mr.  Llndley  without  having  ex- 
amined the  authorities  cited  by  that  eminent 
author  in  -support  of  the  text,  as  was  most 
natural,  in  view  of  the  arduous  labors  In- 
ddoit  to  Us  position;  and*  while  we  enters 
tain  great  deference  for  the  views  of  Mr. 
Llndley,  we  cannot  accept  bis  statement  of 
the  law.  We  bave  examined  tbe  dedslons 
of  the  various  courts  dted,  and  do  not  find 
that  they  support  the  author;  nor  do  we  see 
how  sucb  a  view  can  be  sustained.  Tbe  word 
"manifest"  means  "evident  to  the  senses: 
evident  to  the  mind;  obvious  to  the  mlnd."^ 
Webster's  Int  Diet  The  courts  uniformly 
hold  that  annual  labor  may  be  done  outside 
of  a  claim,  or  group  of  dalms,  upon  a  patent- 
ed mining  daim,  or  upon  the  public  domain. 
Certainly  work  done  outside  of  a  claim,  upon 
a  patented  mining  daim,  or  upon  tbe  pnblic 
domain,  cannot  be  said  to  "manifestly"  tend 
to  develop  sudi  claims;  but  it  is  tbe  univer- 
sal rule  that  proof  may  be  offered  to  show  that 
such  work  was  done  for  tbe  purpose  of  devel- 
oping such  other  claims,  and  that  In  t&ct 
It  trads  to  develop  them,  and  when  so  shown 
it  compiles  with  all  requirements.   If  it  were 
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the  nile  ttut  ttie  work  "mnat  maQlffesUy" 
tend  to. develop  a  group  of  claims,  work  done 
on  the  pnbUc  domain  conld  not  count,  as  by 
no  possible  stretch  of  the  imaginatlm  could 
it  be  said  that  such  work  would  "manifestly" 
tend  to  develop  such  group,  nor  conld  proof 
caD«e  It  to  "manifestly"  so  appear.  The  cor- 
rect rule  to  apply  to  the  sltuatloD  here  pre- 
sented is  declared  by  the  Supreme  Court  of 
the  United  States  In  Smelting  Go.  t.  Kemp. 
104  U.  S.  636,  26  L.  Ed.  875,  as  follows: 

"Labor  and  improTemeotB,  within  the  mean- 
ing of  the  statute,  are  deemed  to  have  been  had 
on  a  mining  claim,  whether  it  consiata  of  one 
location  or  aeveral,  when  the  lalxw  la  performed 
or  the  improrements  are  made  for  Its  develop- 
ment, that  ia*  to  facilitate  the  extraction  of  the 
metais  It  may  contain,  Uioagh  in  fact  aoch  labor 
and  improvements  may  be  on  gronnd  whidi 
OTiginally  constituted  only  one  of  the  locations, 
aa  in  sinking  a  shaft,  or  be  at  a  distance  from 
the  claim  itself,  as  where  the  labor  is  perform- 
ed for  the  turning  of  a  stream,  or  the  introduc- 
tion of  water,  or  where  the  improvement  eon- 
sistB  In  the  construction  of  s  flume  to  carry  off 
the  debris  or  waste  materiaL" 

Whatever  other  courts  may  tbink  or  say, 
the  law  as  laid  down  by  the  court  mentioned 
upon  this  qnestlon  is  floal,  though,  so  far  as 
we  know,  all  of  tbe  courts  of  the  land  are 
in  accord  with  the  view  thus  expressed,  and 
some  ct  the  antliorities  bo  holding  are  Copper 
ML  M.  ft  H.  Co.  Y.  Butte,  etc^  39  Mont  487, 
104  Pac.  B40, 133  Am.  SL  Bep.  fiflS;  Chambers 

Harrington,  111  U.  S.  SfiO.  4  Sup.  Ct  428, 
28  Ij.  Ed.  462;  Tredricka  v.  Klauaer,  62 
Or.  110,  90  Pac.  679 ;  Big  Three  M.  ft  M.  Co.  v. 
Hamilton,  167  GaL  180,  107  Pac.  804,  187 
Am.  St  Kep.  118;  Nevada  Ex.  ft  M.  Co.  v. 
flprlgga,  41  Utah,  171,  124  Pac  773;  Undtey 
on  MlnoB  ^  Ed.)  i  629;  8nyd«'  on  Mines,  | 
480 :  Costlgan  on  Mines,  p.  278. 

[4]  It  may  be  said  ttiat  it  is  the  poUey  of 
the  law  to  oicourage  the  doing  of  annual  la- 
bor on  mining  claims  In  a  manner  which  will 
beat  develop  the  property  and  lead  to  the  dis- 
covery of  mineral,  and  for  that  teastm  annual 
labor  upon  a  group  of  mining  claims  may  t>e 
■done  all  In  one  place,  the  object  of  the  govem- 
mmt  being  to  encourage  anch  developm«it  as 
Is  most  likely  to  result  in  Uie  production  of  the 
precious  mlnmls;  and  since  depth  is  usually 
necessary  In  the  making  of  a  mine,  it  Is  much 
better,  as  a  general  rule,  to  spend  9800  in  one 
place  than  to  distribute  fSOO  in  elfl^C  or  more 
places,  iKOvlded  it  la  done  In  an  hmwst  effort 
to  make  a  mine,  and  in  a  manner  tending  to 
devel<w  bU  of  tile  claims.  And  in  the  exerdse 
of  Jndgmoit  as  to  where  work  sfaonld  be 
done,  we  think  a  wide  latitude  should  be  al- 
lowed the  owners  of  property,  consisting  of 
several  claims,  as  to  where  the  work  shall  be 
done  to  devdop  a  group  ct  daims.  And  In 
Uila  view  we  are  sustained  by  ample  author- 
ity. In  ISig  Three  M,  ft  M.  Co.  t.  Hamilton, 
supra,  it  was  said: 

"Work  done  m  one  of  a  group  of  mining 
daiota  which  has  a  tendency  to  devek^  or  ben^ 


fit  an  of  the  claims  In  said  group  Innrea  to  the 
benefit  of  each  and  all  of  said  claims,  even 
though  the  system  adopted  may  not  be  the  best 
that  could  have  been  devised  mtder  the  dtcnm- 
atances." 

Judge  Farrlngton,  In  Wailea  v.  Da  vies  (C. 
O.)  158  Fed.  607,  In  determining  a  case  in 
which  the  question  btfora  us  was  involved, 

said: 

"TbB  statute  does  not  require  •  •  •  that 
the  work  shall  be  wisely  and  judidously  done.** 

See,  also,  Mann  v.  Badlong,  129  Cal.  677, 
62  Pac.  120. 

With  these  observations  In  mind,  we  will 
consider  the  evidraice  In  the  case,  as  shown 
by  the  bill  of  exceptions.  Only  three  witness- 
es were  called  In  behalf  of  the  plaintiffs, 
viz.  the  plaintiffs  themselves  and  one  Mc- 
Carthy, and  the  latter  testified  In  rebuttal 
only.  We  reiterate  here  what  we  said  In 
our  previous  opinion: 

"The  bill  of  exceptions  contains  only  about 
1%  tjrpewrttten  pag^a  of  the  direct  testimony 
of  the  witness  Love,  who  testified  in  bebalf  of 
plaintiffs,  and  is  confined  solely  to  that  portion 
of  his  testimony  showing  bis  experience  as  a 
prospector  and  miner.  It  does  not  contain  one 
word  of  testimony  given  by  the  witness  men- 
tioned on  direct  examination  concerning  the 
material  and  vital  Issue  in  the  case,  but  it  does 
contain  about  25  pages  of  his  cross-examination 
upon  the  vital  issue.  The  bill  of  exceptions  Is 
in  snbstantlally  the  same  condition  aa  to  the 
testimony  <tf  the  witness  Evensen.** 

But  notwithstanding  tiiia  fiact,  the  trial 
Judge  denied  a  motion  for  nonsuit  at  the  con- 
clusion of  plaintiUte*  testimony  In  dilef. 

There  being  no  evidence  In  the  record  on 
direct  examination  for  us  to  condder,  tend- 
ing to  sustain  the  Judgment  we  are  confined 
to  the  cross-examination,  replete  with  aater^ 
laka,  as  it  is.  From  the  cross-examination 
of  plaintifr  Love  we  quote  the  followliv  ex- 
tracts: 

"Mr.  Cooke:  Q.  *  •  •  All  right  Then  If 
you  were  not  concerned  in  that  land,  not  inter- 
ested in  it  made  no  examination  of  the  abaft 
or  the  character  of  the  work  that  waa  done 
there,  why  do  yon  say,  as  yon  did  aay  awhile 
ago,  that  that  shaft  did  not  benefit  the  Daisy 
and  tiie  Ja<^e  ground  so  as  to  prevent  ESrensen 
from  relocating  it?  •  •  •  A.  I  didn't  think 
It  was,  where  It  is  situated  in  the  northwest 
comer  there,  I  can't  see  how  it  can  benefit  them. 

**Q.  Is  that  the  best  answer  you  have  to  that 
question?  A.  Well,  it  Is  the  best  I  know. 

"Q.  Well,  of  course  that  is  all  you  can  say, 
is  what  you  know.  That  la  the  best  answer 
you  can  mak^  is  Itt  A.  (Witness  hesltatea.) 

"Q.  You  have  no  further  answer  to  make  to 
that?  A.  No  full  answer? 

"Q.  No  further,  I  say.  A.  I  don't  understand 
you. 

"Q.  I  want  to  give  you  an  opportunity  to  an- 
swer that  if  you  want  to  now,  if  yoa  have  any 
further  answer  to  make;  if  not,  we  will  pro> 
ceed  with  something  else. 

"Mr.  Sanders:  I  think  tliat  is  enough. 

"Bfr.  Cooke:  Well,  if  yon  are  aatisfied,  I  am. 
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"Mr.  Sanders:  Well,  let  ns  so  on  witib  some- 
thing else.  •  •  • 

.  "Mr.  Coi^e:  Q.  *  *  •  That  shaft,  so  far 
as  yon  know,  wa«  wlthia  the  lines  of  the  Tema 
daim,  wasn't  It?  A.  It  was,  bnt  pretty  near 
the  Halifax. 

"Q.  WeU,  what  has  that  sot  to  do  with  It? 
A.  Well,  it  shows  that  it  wasn't  In  a  place  to 
develop  that  group  of  ground." 

"Q.  What  is  .the  reason  .you  jumped  the  Ter- 
ns claim  when  there  was  $300  worth  -of  work 
at  least  done  there  during  that  year?  A.  Be- 
oiiise  I  couldn't  see  what  there  was  hardly  ben- 
«Gtiiig  any  claim ;  I  can't  see  where  tt  benefited 
more  than  one-half  of  the  Tema. 

"Q.  Not  even  the  daim  on  which  the  shaft 
was  sunk?  A.  Well,  it  didn't  look  to  me  that 
way;  that  was  my  parpose  of  taking  It  np;  I 
didn't  think  the  work  was  in  the  right  place; 
it  was  a  straight  shaft,  and  right  near  the  cor- 
ner of  the  Halifax,  and  I  didn't  see  where  it 
was  eren  benefldnf  one  daim. 

**Q.  It  didn't  evm  develop  tit*  Vema?  A. 
Well,  that  is  my  idea." 

"Mr.  Cooke:  Q.  Do  yon  undertake  to  aay, 
Mr.  Lore,  that  the  sinking  of  that  shaft  GO  feet 
deep  on  the  Vema  daim  didn't  tend  to  devdop 
that  daim?  A.  The  way  it  is  I  can't  see  where 
it  did ;  I  never  conld  set  it  into  my  hwd  where 
tt  did. 

"Q.  Do  yoa  say  as  a  miner  that  .the  sinking 
of  a  SO-foot  shaft  on  tiiat  daim  didnt  tend  to 
develop  it?  A.  I  say  it  didn't  tmd  to  develop 
the  whole  daim;  It  wasn't  pot  there  for  that 
purpose;  that  is  my  idea  of  It 

"Q.  Did  it  tend  to  develop  that  part  of  the 
claim  on  which  it  was  sunk?  A.  It  would  do 
that  if  they  had  anything  to  show;  I  don't  think 
tbey  have  got  anjrthing  there  to  show  for  it. 

**Q.  Have  they  got  to  find  mineral  in  a  shaft 
b^ore  It  tmds  to  devdop  the  daim?  A.  No. 

"Q,  What  do  you  mean  them  to  show  In  it? 
A.  Want  them  to  put  tiie  work  In  the  proper 
place  for  to  develop  the  group,  if  they  are  try- 
ing to  hold  it  for  the  group. 

"Q.  Well,  but  couldn't  they  hdd  the  Vema 
daim,  which  yoa  jumped;  couldn't  they  hold 
that  whether  they  could  hold  the  others  or  not, 
with  that  60-foot  Aaft?  A.  My  idea  is  that 
they  could  not." 

"Q.  Then,  Mr.  Love,  with  your  experience 
as  a  miner,  the  rinking  of  a  60-foot  shaft  upon 
a  daim.  In  the  rocA,  and  timbering  It  up,  doesn't 
tend  to  devdop  the  claim?  A.  Just  as  I  told 
yon,  I  can't  see  where  it  can,  the  whole  of  the 
daim." 

"Q.  Well,  put  It  that  way,  because  they  made 
a  show,  and  still  spent  at  least  $300  in  sinking 
a  shaft  on  the  Yema  daim  that  yoa  admit  was 
vithin  the  lines  of  the  Vema  daim,  that  they 
ooght  to  Suffer  the  loss  of  that  daim,  and  yon 
ought  to  take  it,  la  that  yonr  podtion?  A. 
Yes." 

"Q.  Now,  Mr.  Love,  coming  back  to  this  Ter- 
na:  There  was  a  shaft  put  in  there,  and  there 
were  timbers  put  In  there.  Now,  you  say  the 
shaft  didn't  count  for  anything  because  in  your 
judgment  it  wasn't  located  in  the  rlg^t  place, 
and  it  didn't  tend  to  devdop  the  ground.  Now, 
then,  building  a  balldlng  npon  a  mining  daim 
tends  to  develop  the  ground,  doesn't  it,  isnt  that 
'  good  as  annual  labor?  A.  It  does  as  far  as  it 
goes. 

"Q.  How  far  does  this  blacksmith  shop  go? 
A.  Oh,  I  couldn't  tell  yon.  It  don't  go  very  far. 


Q.  If  yon  eonUnt  tdl,  what  bnsiness  had 

you  to  jamp  the  ground  T  A.  It  couldn't  amount 
to  a  great  deal  to  hold  that  whole  group,  that  I 
know. 

"Q.  WeU.  if  it  held  one  daim,  what  right  did 
yon  have  to  locate  that  daim  on  which  the 
blacksmitii  shop  was  located?  A.  I  located  it 
because  I  didn't  think  the  work  was  done  in 
good  faith. 

Q.  Yoa  then  assume  to  be  the  judge  of  the 
good  faith  of  the  work  done,  and  U  you  con- 
dude  that  it  isn't  done  in  good  faith,'  yon  would 
go  and  Jump  any  property,  no  matter  if  there 
was  910,000  worth  <rf  work  done  on  It  Is  that 
your  style  of  doing  bnsiness?  A.  No;  it  ain't. 

Q.  WeU,  it  was  your  style  in  this  case, 
wasn't  it,  Mr.  Love?  A.  It  wasn't  for  that  pur^ 
pose. 

"Q.  Well,  did  yon  assume  to  jadge  abont  the 
good  faith  because  this  wasn't  located  in  the 
place  where  you  thoaght  it  ought  to  be,  notwith- 
standfnr  tiut  It  was  a  number  ot  times  tn  «c 


cess  of  tb»  required  "amount  of  expenditure  for 
oat  claim  on  whidi  tiiese  improvements  were 
idaoed,  didn't  yoo?  A.  I  located  It  because  it 
wasn't  done  In  the  rl^t  place  fbr  good  faith; 
it  wasn't  located  for  dercl^onent;  ttat  is  why 
I  took  it." 

"Q.  Now,  if  the  work  actually  does  tend  to 
show  the  presence  or  the  likelihood  of  the  prca- 
mea  <^  (we  in  the  groand,  isn't  it  annual  work, 
even  though  It  is  done  wltii  the  idea  ot  making 
a  showing?  A.  It  shows  tte  way,  that  Is,  to 
me,  and  I  can't  get  it  any  other  way ;  it  te  not 
showing  good  faith,  patting  it  in  that  comer." 

"Q.  Then  why,  when  you  now  admit  that  the 
work  did  benefit  the  Vema,  you  now  admit  it 
was  worth  $300,  why  did  yoa  relocate  the  Ver- 
ne? A.  Because  just  where  the  shaft  was  I 
didn't  think  that  it  was  right  to  devdop  it 

"Q.  It  wasn't  the  right  place  to  put  tt?  •  •  • 

"Q.  Well,  If  ytm  have  two  daims  adjoining 
each  other,  and  I  wanted  to  do  the  work  od  the 
two  of  them,  on  one  of  them  for  the  benefit  of 
both,  and  I  sink  a  shaft  in  the  comer  of  one 
of  them  at  a  cost  of  $175,  is  it  your  understand- 
ing that  you  could  jump  both  of  those  claims 
because  $175  wasn't  suffident  to  indode  both, 
and  because  I  had  pat  my  shaft  in  a  comer  in- 
stead of  the  middle?  A.  No;  if  one  benefits  the 
other. 

"Q.  Wen,  how  abont  tiie  ^Ini  on  whidi  the 
shaft  is  sonk,  can  I  hfdd  that  whether  I  can 
bold  the  other  mi*  or  not?  A.  WeU,  70s;  yon 
can  hold  that  one. 

"Q.  Xes.  Then  why  couldn't  the  Mt  Oddie 
United  Mines  Company  in  this  case  hold  the 
7ema?  A.  Because  it  wasn't  done  from  is 
good  intention." 

"Q.  Was  the  little  BHUe  devdoped  to  any 
extent,  or  benefited  to  any  extent  by  the  dnk- 
ing  of  tiiat  shaft  In  tba  northwest  comer  of  the 
Vema?   A.  I  can't  see  that  it  was. 

"Q.  You  can't  see  it  That  is  aU  the  reuon 
you  know  of,  Mr.  Love,  that  you  Just  can't  see 
it?  A.  I  can't  see  it  that  way. 

"Q.  You  know  of  no  other  reasons?  A.  That 
is  all  the  reasons  I  have.  It  don't  look  possible 
to  me. 

"Q.  It  don't  look  possiUe  to  you  Aat  a  shaft 
sunk  In  the  rock  BO  feet  deep  oould  devdop 
more  than  TOO  feet  aw*7?  A.  No;  It  dont" 

The  foUowing  extracts  we  take  from  the 
testimony  ot  plaintiff  Evensen; 
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"Mr.  Cooke:  Q.  •  *  *  Wefl.  If  the  Verna 
iliaft,  sunk  in  1912,  whidti  was  vorth  approxi- 
mately fSOO  to  tiak,  and  a  Madamith  shop  waa 
pat  up  tben  at  the  Talnatbn  70a  ban  gtven  at, 
•ad  tlw  ecmenta  work  waa  dona  Am,  and  tbe 
abaft  waa  timbered,  on  what  groiuida  do  you 
claim  in  thia  caae  that  the  Verna  waa  open  for 
relocation  in  July,  1913?  A.  It  don't-  develop 
any  gronp,  that  sbaf  t 

"Q.  Don't  develop  any  group?  A.  No, 

"Q.  Because  it  didn't  develop  tbe  grotip  that 
left  tbe  Yema  open  to  relocation;  ia  that  the 
proposition?  A.  Itm,  Dat*t  m  to  develop 
•ven  the  Vemer. 

"Q.  Well  now  right  tbanb  do  yon  aay,  m  a 
mlninr  man  of  audi  experience  aa  yon  haTe  had, 
that  the  sinking  of  tiiat  shaft  in  the  Verna 
deim  did  not  tend  to  derdop  tbe  Yema  daim? 
Just  cut  out  these  other  claims  for  the  time 
being.  A.  No.  •  •  •  Well,  I  don't  know.  I 
ain't  mudi  of  a  mining  man  myself,  so  far  as 
mining  expert  or  anything.  •  •  • 

**Q.  WeU,  if  you  don't  know  anytbinf  about 
it;  why  do  yon  aay  that  tiila  wik  didn't  tend 
to  develop  the  Tema  claim?  A.  Well,  that  ia 
what  I  aay,  I  don't  know." 

"Q.  Well,  if  you  dtm't  know,  why  do  yon  say 
that  a  shaft  60  foot  wouldn't  devdop  it?  A. 
Well,  I  suppose  a  lawyer  ought  to  know  it. 

"Q.  Just  answer  tbe  question.  A.  Well,  I  got 
the  information  from  a  lawyer  that  that  abaft 
didn't  derdop  that  group.  I  went  to  him  and 
aaked  him  flrat 

"Q.  Aaked  him  If  It  deretoped  M  A.  Tea. 

"Q.  And  you  relied  npm  tbat  rather  Uian 
your  own  Judgment,  in  wMny  the  rdocatltm? 
A.  Why,  sure  I  did. 

"Q.  Did  Love  do  the  aame  thing?  A.  I  think 
be  did.  •  •  • 

"Mr^  Cooke:  Q.  Then  you  didn't  know  any* 
thing  about  what  the  cflTect  of  unking  a  abaft 
on  one  claim  la  with  referoice  to  its  derdoplng 
adjoining  dalma?  •  *  •  A.  I  dont  know." 

[5]  Such  is  tbe  testimony  on  cross-exam* 
tuatlon,  as  it  appears  from  tbe  bill  of  excep- 
tions, upon  which  we  must  sustain  the  Judg- 
ment, If  It  la  to  be  sustained  at  aU.  Notwith- 
standing the  rule  that  an  appellate  court  la 
reluctant  to  reverse  a  Judgment  of  a  trial 
court  par^y  upon  tbe  ground  that  the  evi- 
dence does  not  sustain  the  Judgment,  we  do 
not  find  that  this  la  such  a  case.  Tbe  evi- 
dence In  favor  of  respondents,  as  presented 
to  us,  consists  of  nothing  but  coDduaiwia. 
There  is  not  a  statement  of  a  fact  contain- 
ed In  the  bUl  of  exceptions  wortby  of  serious 
condderatton,  and  the  testimony  of  tbe  plain- 
tiff Bvensen  shows  that  his  copdnslon  as  to 
the  snffldency  of  the  work  waa  based  aol^ 
npcm  tbe  oplnl<»i  of  his  attorney.  Be  said 
that  he  did  not  know  whether  or  not  the 
work  would  teai  to  devdop  the  entire  group. 
His  testimony  Is  worthless. 

To  permit  a  Judgment  to  stand  upon  sndi 
evidence  would  be  to  make  a  farce  ot  Jndl- 
dal  proceedings;  to  snbetltnte  condnslans  of 
Interested  parties  for  facts.  Defendant  call- 
cd  eight  or  ten  dlalnterested  witnesses,  some 
•f  whom  were  men  of  technical  training  and 
9t  wide  ezperieice  as  mining  <4>erators  In 


the  Tonopah  District,  who  gave  testimony 
to  the  effect  tliat  the  shaft  in  question  waa 
sunk  In  the  pro[)er  place  to  develop  the  p-oup 
of  claims.  In  behalf  of  the  defendant  com- 
pany, evidence  was  given  that  at  a  meeting 
of  the  oflScers  and  board  of  directors  tbe 
question  of  doing  the  annual  labor  for  all  of 
the  claims  at  the  point  at  which  It  was  done 
was  considered,  and  the  advantages  thereof, 
and  It  was  decided  to  adopt  that  plan  for 
the  development  of  the  group  of  dalms,  and 
the  work  was  done  accordingly.  In  the  face 
of  the  record,  we  are  dearly  of  the  opinion 
that  the  Judgment  of  the  lower  court  should 
have  been  in  favor  of  tbe  defendant  company. 

There  Is  no  substantial  evidence  in  the  rec- 
ord to  sustain  the  Judgraoit  Tbe  undisput- 
ed evidence  shows  that  more  than  enough 
work  was  done  for  tbe  entire  group.  If  min- 
ing claims  can  be  forfdted  upon  such  testi- 
mony as  that  before  us,  development  of 
mining  gnnmd  when  several  dalms  are  held 
In  a  group  will  be  greatly  retarded,  to  the 
disadvantage  of  the  industry,  of  a  mining 
district,  and  of  tbe  state.  In  this  connection, 
we  quote  with  approval  tbe  language  of  the 
Supreme  Court  of  Wyoming  In  Sherlock  v. 
Lelghton.  9  Wya  297,  308.  63  Pac  SSO,  588: 

"With  the  single  exception  of  the  teatinumy 
of  tbe  adverse  dalmant,  who  oxptaaaad  sa  his 

opinion  that  the  tunnd  in  no  way  tended  to 
^a  boiefit  of  tbe  daim,  there  is  no  support  in 
the  evidence  of  tbe  allegations  of  forfeiture.  To 
hold,  upon  the  strength  of  bis  testimony  alone, 
as  against  all  tbe  other  facts  In  the  case  and 
tbe  judgment  of  other  experienced  miners,  that 
there  bad  been  an  abandonment  or  forfeiture, 
although  the  locator  bad.  In  good  faith,  made 
tba  required  eqMiiditure,  having  that  the 
work  done  would  Inure  to  the  advantage  of  his 
claim,  and  assist  in  Its  devdopment,  would  shock 
our  sense  of  justice.  It  would  amount  to  sub- 
stituting for  the  honest  Judgment  of  tbe  locator 
the  Judgment,  doubtless  equally  as  honest,  of 
liis  adversary,  who  has  sought  to  get  possession 
of  the  property  by  taking  advantage  of  the  sup- 
posed forfeiture.  It  seems  to  na  that  in  deter- 
mining the  question  as  to  the  benefldal  char- 
acter of  a  tunnd  such  as  waa  coastructcd  In 
thia  ease,  where  the  opinions  of  expert  wltneaa- 
es  differ  upon  the  question,  some  force  should 
be  given  to  the  honest  intention  and  good  faith 
of  tbe  locator,  and  In  a  doubtful  caae  that  might 
be  suffident  to  turn  tbe  scale.  But,  according 
to  most  of  tba  wltneasea  In  the  caae  at  bar,  tbe 
work  was  of  benefit,  and  that  opinion  appears 
to  ns  to  be  supported  by  the  facts  in  the  ease. 
Thfl  great  wdgbt  of  tiie  evidence  upon  tbe  prop- 
odtlon  is  desrly  opposed  to  the  theory  of  the 
defendant  in  error.  We  regard  the  conflict,  so 
far  as  tbe  facta  are  concerned,  aa  so  slight  and 
unimportant  that  tbe  case  does  not  call  for  the 
application  of  tbe  rule  bj  whidi  an  appellate 
court  is  guided  where  a  decision  upon  a  ques- 
tion of  tact  is  found  to  rest  upcn  conSicting  vri- 
denee.  In  our  judgment^  the  evidence  is  Insuffi- 
dent  to  sustain  the  allegation  of  forfdtuie  of 
tbe  Cleveland  lode." 

[I]  A  point  is  soutfit  to  be  made  of  the 
tAtt  that  the  court  viewed  ttie  prHnlses  In 
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question.  It  la  tbe  rale  In  this  state  that  a 
Tlew  cannot  be  considered  as  evidence,  but 
only  for  the  purpose  of  enabling  the  court 
to  better  understand  and  comprehend  the  evi- 
dence Introdnced,  and  to  Intelligently  apply 
it.  Albion  M.  Co.  V.  Blchmond  M.  Co.,  19 
Nev.  225,  8  Pac.  480.  But  If  the  contrary 
rule  existed,  we  do  not  think  that,  In  the 
face  of  the  record  in  this  case,  the  view, 
would  justify  the  judgment  As  we  look  up- 
on the  record,  there  Is  no  Bubptantlal  oral 
evidence  ttico^  In  behalf  of  plaintiffs,  and 
a  mere  view,  considering  the  nature  of  the 
case.  Is  not  suffldent  to  sustain  the  judgment, 
and  certainly  not  In  the  face  of  the  evidence 
fn  behalf  of  appellant 

There  beSng  no  evldenee  In  the  record  to 
sustain  the  judgment,  it  is  reversed. 

DUOEEB,  J.,  concurs. 

Note. — SANDEBS,  J.,  having  been  counsel 
for  the  plaintiffs  in  the  trial  court  did  not 
participate  in  the  consideration  of  this  case. 


<«  Nev.  280) 

DIXON  V.  MILLEE.    (No.  2377.) 
iSopreme  Ooart  of  Nevada.   Nov.  4, 1919.) 

1.  BlIJ.8  AND  MOTES  •SS'OO.  97(1)— WaKT  OF 
CONSIDEBATION  A  DBFBN81!  AGAINST  OBIfil- 
NAL  FATBE. 

Ab  against  the  original  pa;ee  who  was  not 
a  holder  of  a  note  In  due  course,  the  maker 
may,  under  Negotiable  Inatruments  Law,  %  28, 
urge  the  absence  or  failure  of  coneideration. 

2.  Bills  and  notes  «=>470(1)— Anbwes  al- 
leoihq  want  ov  oonsioesatioll  sukfe- 

CIENT. 

In  an  action  on  a  note,  the  answer  of  the 
maker  held  suffident  to  present  as  against  the 
payee  the  defense  of  want  of  consideration. 

3.  EviDEKCB  (^^»432— Pabol  evidence  aduis- 

8IBLE  to  show  WANT  Or  CONSIDEBATION. 

The  rule  that  parol  evident  is  not  admis- 
sible to  contradict  or  vary  an  absolute  engage- 
ment to  pay  money  on  the  face  of  a  bill  or 
note  does  not  ezclade  evidence  as  between  the 
immediate  parties  of  a  total  failure  or  waot  of 
consideration,  and  the  Negotiable  Instruments 
Law,  i  28,  recovniaes  the  right  to  urge  want 
of  consideration. 

4.  Bills  and  notes  4=>637(3)— Evidence 
598(1)— Waitt  or  oohsidebation  jubt  ques- 
Tion. 

Ordinarily  a  mere  equslity  In  the  number 
of  witnesses  does  not  c(nistltute  a  balance  of 
evidence,  and  hence  in  an  action  on  a  note, 
where  defendant  urged  want  of  consideration 
and  testified  to  facts  in  support  of  his  claim, 
which  testimony  was  contradicted  by  plain- 
tiff, the  payee,  the  Question  is  for  the  jury. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Thos.  F.  Moran,  Judge. 


Action  by  J.  B.  Dtzon  against  A.  Onmt 
Miller.  From  a  judgment  for  defendant 
plaintiff  appeals.  Affirmed. 

J.  H.  Frame  and  J.  B.  Dlzoi,  boQt  oC  BenOb 
for  appellant 

Gray  Hashbum  and  A.  Oiant  Miller,  botb 
of  R^o,  for  respondent 

DUGKBB,  J.  The  appellant  and  respond- 
ent are  attorneys  at  law.  The  appellant, 
who  was  plaintiff  In  the  court  below,  brought 
this  action  <»l  a  pr<nnlsaoi3r  nota  of  whidi 
the  following  Is  a  co^ : 

f 1,000.00.        Beno,  Nevada,  June  14,  1S10. 

Three  months  after  date,  for  value  received, 
I  promise  to  pay  to  J.  B.  Dixon  or  order,  the 
sum  of  fifteen  hundred  dollars  with  interest  at 
the  rate  of  eight  per  cent  per  annum  untfl  paid. 
In  case  this  note  is  not  paid  at  maturity  and 
proceedings  are  taken  to  collect  the  same  In 
court  or.  otherwise,  I  agree  to  pay  in  addition 
to  principal,  interest  and  costs,  reaaonabla 
attorney's  fees.  ■  This  note  Is  secured  by  a 
chattel  mortgage  bearing  even  date  herewith. 
[Signed]  A.  Grant  Miller.  A.  Grant  Miller, 
as  Trustee  tor  Union  Printing  &  Publishing 
Company. 

The  defendant  answered,  and,  besides  cer- 
tain other  matters,  alleged  as  two  separate 
defenses  that  the  note  and  chattel  mortgage 
referred  to  therein  were  executed  by  him  in 
a  representative  capacity  as  the  agent  and 
trustee  of  the  Union  Printing  &  Publishing 
Company,  a  corporation;  that  the  note  and 
chattel  mort(fage  were  executed  and  deliver- 
ed by  respondent  In  said  representative  capac- 
ity to  appellant  to  secure  a  certain  contingent 
fee  which  appellant  was  to  receive  as  an 
attorney  in  the  event  he  successfully  de- 
fended certain  actions  at  law,  In  which  one 
George  W.  Condon  was  plaintiff  and  the 
Forum  Publishing  Company,  a  corporation. 
Union  Printing  &  Publishing  Company,  a 
corporation,  A.  Grant  Miller  trustee  for 
said  last-mentioned  corporation,  and  A.  Grant 
Miller  were  defendants. 

It  Ls  alleged  In  the  reply  that  the  chattel 
mortgage  referred  to  was  and  is  not  a  sob- 
ststlng  security  for  the  payment  of  the  prom- 
issory note  at  the  time  of  the  commencement 
of  the  action  and  for  a  long  time  prior  there- 
to, for  the  reason  that  the  property  described 
therein  had  been  taken  out  of  the  possession 
of  appellant  against  hia  will  by  the  sheriff 
of  Washoe  county  and  sold  under  a  decree 
of  court  thereby  depriving  appellant  of  his 
security.  It  Is  averred  in  the  reply  that 
there  was  a  good,  vaUd,  and  valuable  con- 
sideration for  said  note,  and  denied  therein 
that  resptmdent  acted  merely  as  agent  for 
said  Union  Printing  A  Publishing  Company 
in  the  executing  and  ddlverlng  of  said  note. 
It  is  alleged  that  respondent  at  appellanfs 
request,  made  and  executed  the  note  sued 
upon  and  the  chattel  mortgage,  both  Indi- 
vidually and  as  trustee  for  said  Union  Prlnt- 
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iog  ■  ft  PatiU^hlng  Oompapy,  at  appetlant*! 
xegnest,  Jand  denied  tbat  appelant  agrwd  to 
defend  «ald  acthma  for  a  conttogent  fee. 

Tbe  lower  court  fonnd  tbat  Tespondent 
made  tbe  note  In  a  r^reaoitatlTe  capacdty 
<KiIj,  as  agent  and  trustee  for  the  Unltm 
Printing  &  PabUshlng  Company,  and  execn^ 
ed  the  chattel  mortgage  aa  such  agent  and 
trustee,  as  security  for  the  payment  of  the 
contingent  fee  alleged  in  the  answer;  that 
Judgments  In  said  actions  at  law  were  ren- 
dered in  favor  at  tbe  plaintiff  therein,  and 
that  appellant  earned  no  fee  under  the  am- 
tingent  agreemoit :  tbat  there  was  no  con- 
sideration passing  from  appellant  for  tbe 
note.  Judgment  was  rendered  In  favor  of 
reepoDdeDt,  and  from  the  Judgment  and  order 
<tf  the  court  denying  a  motion  for  a  new  trial, 
ttiis  appeal  Is  taken. 

Bl^ty-one  errOTS  are  assigned  hy  appel- 
lant, and  as  the  action  is  upon  a  promlsaory 
note  it  seems  Incredible  that  the  court  could 
have  had  even  an  opportunity  to  commit  so 
many.  Many  of  the  erxma  alleged  do  not 
merit  a  dlscusalfflk,  and  were  not  urged  In  tlw 
oral  argument  before  this  court  These, 
therefore,  will  receive  no  attentl<m  in  this 
decision.  It  seems  to  us  that  there  are  but 
two  qnestlona  necessarily  InvolTed  in  Oils 
appeal:  (1)  Did  the  facts  alleged  in  the  an- 
swer concerning  the  oral  agreement  aS  to 
the  note  and  chattel  mortgage  being  given  as 
security  for  a  contlngeut  fee  from  which  a 
lack  of  conslderatioo  la  claimed  or  the  facts 
alleged  showliv  that  resptmdent  acted  In  a 
representative  capacity  only  in  executing  and 
delivering  the  note  to  appellant,  constitnte 
legal  defenses  In  the  action?  ^  If  tAfbet 
amounted  to  a  defaise  in  law,  was  there 
substantial  evidence  to  snxOKnt  the  finding 
of  Qic  court  In  this  regard? 

[1]  If  these  questions  are  answered  In  tbe 
affirmative,  the  Jodgmrat  must  be  affirmed. 
Section  28  of  the  Negotiable  Instruments  Xaw 
CBt  1907,  c  62)  provides  In  part  as  follows: 

"Absence  or  taflnre  of  eonrideratdon  is  a 
matter  of  defcmte  as  againBt  any  person  not  a 

holder  In  due  course." 

Appellant  is  not  a  holder  of  the  note  In  due 
course,  but  Is  the  payee  thereof,  and  there- 
fore under  the  statute  respondent  to  entitled 
to  defend  by  impeaching  tbe  consideration  of 
tbe  instrumoit. 

[2]  Tbe  averments  of  the  answer  In  this 
respect  show  tbat  appellant  and  respondeat, 
prior  to  the  time  of  the  execution  of  tiie 
note  and  mortgage,  entered  Into  an  oral 
agreement  by  the  terms  of  wblcb  appellant 
agreed  to  defend  two  actloos  at  law,  in 
wbicb  one  George  W.  Condon  was  plaintiff 
and  Forum  Publishing  Company,  a  corpora- 
tion. Union  Printing  &  PuUisblng  Company, 
a  corporation,  A.  Grant  Miller  as  trustee  for 
said  last-mentioned  corporation,  and  A.  Grant 
Miller  were  defendants,  for  an  attorney  fee 
of  25  per  cent,  of  tbe  property  involved  In 
the  suits,  valued  at  90,000,  and  that  appel- 


lant Kboold  rocdve  noi  t»  ftw.  his  ■erflcas 
nnleaa  Jie  was  suocessfol  in  sacnxliig  Jndg-. 
ments  In  the  actiona  In  ft  vor  of  the  d^end- 
ants;  that,  thereafter,  at  appellant's  regueat, 
respcmdent  made  and  executed  a  promissory 
note  in  his  tAYvr  in  the  sura  of  91,600  and 
secured  it  by  a  duttel  mortgage  upon  the 
goods  and  chattels  of  the  said  Union  Print- 
ing ft  Publishing  C<Hnpany,  to  secure  appel- 
lanfa  cratlngent  fee  in  case  he  w<m  said 
cases,  and  in  tbe  event  tbat  other  creditors 
of  tiio  Union  Printing  ft  Publishing  Gom- 
pai^  should  attach  tha  propwty  Invtflved; 
that  appellant  did  not  successfully  defend 
these  actions,  and  Judgment  was  entered  in 
both  actions  In  favor  of  the  plaintiff  therein. 

We  think  that  a  1^1  defense  of  ftdlure  of 
consideration  Is  sofflcientiy  pleaded  In  this 
statement  of  facts.  They  show  tbat  appel- 
lant was  entitled  to  no  fee  unless  he  suc- 
ceeded In  obtaining  Jndgmente  for  the  defoid- 
anta  in  tbe  two  cases,  and  that,  the  note  hav- 
ing been  made  and  executed  only  for  the  pur- 
pose of  securing  bis  fee^  if  earned,  a  fftllnre 
ot  consideration  for  the  note  ensued  ^m 
his  failure  to  earn  the  fee  in  accordance 
with  the  parol  agreemmt  The  defendante 
did  not  get  what  they  were  to  have — a  suc- 
cessful defense  of  their  cases. 

tn  Appellant  demurred  to  thto  dsfense 
upon  the  grotmd  of  insnffictokcy  of  facts. 
Tbe  demurrer  was  ovnruled,  and  on  the 
trial  of  the  case  objection  waa  made  to  the 
evidence,  tending  to  establish  it  npon  tbe 
ground  that  parol  evidence  of  an  oral  agree- 
ment to  Inadmls^ble  to  contradict  or  vary 
tbe  terms  of  a  written  instrument  Thto  to 
not  the  effect  of  the  evidence  admitted.  It 
does  not  contradict  or  vary  the  terms  of  the 
note,  but  does  tend  to  impeach  tbe  cnuAdera- 

tiOtt. 

"Dm  role  that  parol  evidence  to  not  admissi- 
ble to  contradict  or  vary  an  absolute  engsge- 

ment  to  pay  money  on  the  foee  of  the  bill  or 
note  does  not  exclude  evidence  as  between  the 
original  parties  sbowing  a  total  or  partial  bU- 
ure  of  GonsideratioB.'*   8  B.  O.  L.  943. 

Thto  to  the  rule  at  common  law  in  cases 
where  notes  or  other  instnunente  for  tbo 
absolute  payment  ut  momf  are  given.  As 
stated  by  Chief  Justice  Parson  more  Oian 
100  years  ago,  in  Barker  v.  PrenUas,  6  iUm. 
430: 

"It  is  every  day's  practice,  notwithstanding  a 
promissory  note  is  expressed  to  be  for  value 
received,  to  admit  the  pnanisor  *  *  *  to 
prove  that  there  was  no  consideration.'' 

The  common-law  rule  is  recognized  in  onr 
statute  wbicb  has  expressly  provided  for  this 
defense.  Necessarily,  to  give  effect  to  tbe 
statute,  parol  evidence  must  be  admitted  to 
show  what  the  consideration  was,  as  well  as 
to  show  tbat  It  has  failed.  Tbe  reason  U 
obvious.  Tbe  real  consideration  for  a  prom- 
issory note  Is  never  apparent  from  its  face. 
No  conclusive  presumption  arises  from  the 
words  "for  value  received,"  and  when  a  note 
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li  dullenged  ft>r  want  or  follure  of  con- 
sideration the  fact  mast  be  learned  from  ex- 
trinsic erldence  which  relates  to  the  ptrfnt 
of  time  when  the  note  was  executed  and 
discloses  the  dealings  between  the  parties. 
Smith  T.  Dotterwelch,  200  N.  T.  299,  98  N,  B. 
085,  83  L  B.  A.  (N.  S.)  882;  JuUos  Eessler 
&  Co.  T.  PareUna.  107  Minn.  224,  tl9  N.  W. 
1069,  ISl  Am.  8t  Hep.  469. 

[4]  The  note  purporting  to  be  signed  t/j  the 
respcmdrat  and  also  as  trustee  f<Hr  the  Union 
Printing  &  Publishing  Company  was  intro- 
duced as  evidence.  Appellant  testified  that 
it  was  executed  and  delivered  to  talm  by 
respondent  In  c<»islderatl<m  of  legal  services 
r^idered  by  him  at  respondent's  request  In 
two  actions  against  respimdent  and  other 
defendants,  Immght  1^  oaa  George  W.  Con- 
don Bs  plaintiff  in  ttie  above-entitled  court, 
and  a  third  suit,  brought  1^  said  Condon 
in  tbe  Sparks  justice  court;  that  he  was  the 
owner  and  bolder  of  the  note,  and  that  no 
part  of  it  bad  been  paid,  and  Oiat  the  whole 
amount  of  $1,500,  with  Interest  from  date, 
was  due  and  payatde ;  that  respondent  signed 
his  name  to  the  note  and  mortgage  first  as 
an  individual  and  then  as  trustee.  Appel- 
lant and  respondent  were  the  only  witnesses, 
and  their  testimony  upon  the  lasaes  was  in 
the  main  flatly  omtradlctory. 

Respondent  testified  that  he  signed  and  de- 
livered the  note  and  mortgage  to  appellant, 
and,  toudiing  the  Issue  of  vnint  of  con- 
slderatlon,  testified  that  he  employed  appel- 
lant to  defend  the  said  actions  for  hlms^ 
personally,  for  tbe  Union '  Printing  &  Pub- 
lishing Company,  for  himself  as  trustee  of 
said  company,  and  ft»r  S).  H.  Beemer,  as 
Intervaier,  he  being  a  stodcholder  of  said 
Forum  PukHshiug  Company;  that  be  had 
aever^  conaultadons  vrltb  appellant  as  to 
Oie  Hi^enae  of  the  suits,  and  before  he  took 
any  actiw  in  court,  they  agreed  that  appel- 
lant, as  attorney,  should  defend  the  suits  on 
a  contingent  fee  of  25  per  cent  of  the  value 
of  the  goods  mentioned  la  the  chattel  mort- 
gage, valued  at  $6,000,  which  had  been  pur- 
diased  by  respondent  from  the  Forum  Ptib- 
Ushlng  Company  as  trustee  for  tbe  Union 
Printing  ft  Publishing  Company ;  that  he  act- 
ed as  agent  and  trustee  of  said  Printing  & 
Publishing  Company  In  employing  appellant 
as  attorney  on  a  contingent  fee ;  that  in  June, 
1910,  and  subsequent  to  such  employment,  ap- 
pellant requested  respondent  to  make  and 
execute  the  note  and  chattel  mortgage  for  and 
on  behalf  of  tbe  said  Printing  &  Publishing 
Company  upcm  the  goods  and  chattels  of  said 
Union  Printing  &  Publishing  Company  to 
secure  the  contingent  fee;  that  appellant  lost 
the  two  suits;  that  the  reason  assigned  by 
appellant  for  desiring  the  note  and  mortgage 
to  secure  his  contingent  fee  was  that  he  was 
certain  he  could  win  the  suits,  but  he  was 
afraid  that  after  he  won  them  other  creditors 
of  the  Union  Printing  &  Publishing  Com- 
pany would  attach  the  property  invcdved. 


and  be  would  loee  lila  etmtlngent  fm ;  that 
no  money  passed  from  appellant  to  ttie  re* 
qwndent  as  a  consideration  for  said  note; 
that  appellant  rendered  certain  services  In 
said  BCtitms.  The  foregoing  Is  in  substance 
all  of  respondent's  testimony  that  has  any 
bearing  upon  this  phase  of  the  case.  He  tes- 
tified that  appellant  did  not  earn  and  was 
not  entitled  to  any  fee,  and  that  there  was 
no  consideration  for  the  note^  but  these  are 
condoslcms,  and  without  any  probative  force. 

The  appellant  on  rebuttal  testified  In  de- 
tail as  to  the  servloes  be  had  rendered,  and 
contradicted  respondent  aa  to  any  agreement 
to  defmd  the  cases  for  a  eootli^eait  fee. 
On  this  pbase  of  the  case  be  said,  in  sub- 
stance: 

* 

"After  several  consultations  with  A.  Grant 
Miller,  late  in  March  and  early  in  April,  1010. 
I  was  retained  and  employed  by  him  to  con- 
duct the  defense  of  himself  as  an  iodividual,  tbe 
Union  Printing  &  Publishing  Company,  and 
of  himself  as  trustee  for  said  last-named  cor- 
poration, and  also  to  act  for  B.  H.  Beemer,  a 
stockholder  of  the  Fomm  Publlahlng  Company, 
as  intervener,  in  actions  Nos,  7114  and  7119. 
I  did  not  agree  or  coaeent  to  take  the  cases  on 
a  contingent  fee,  or  either  of  them,  but  tiie 
amount  of  my  fee  was  not  then  fixed,  for  it 
was  unknown  what  services  would  be  required. 
As  tbe  trials  of  tbe  two  cases  were  approach- 
ing and  it  waa  possible  then  to  determine  ap- 
proximately the  value  of  the  servleea  already 
rendered  and  further  probable  services,  I  told 
Mr.  lOUsr  that  the  amount  of  my  feea  must  be 
settled,  and  that  If  cash  could  not  be  paid  I 
wanted  some  security.  After  some  discussion 
it  was  agreed  orally  that  91,1100  would  be  the 
reasonable  value  of  my  serrices,  and  Mr.  hGUer 
said  that  neither  he  nor  tbe  other  defendants 
could  pay  cash,  but  that  he  would  give  me  his 
promissory  note  for  $1,600  and  secure  it  by  a 
mortgage  on  tbe  personal  property  he  had 
bought  from  the  Forum  Publishing  Company. 
The  note  and  mortgage  were  dated  June  14, 
1910,  but  were  not  executed  and  delivered  to 
me  until  June  20  or  21,  1910.  Neither  at  the 
time  of  the  oral  agreement  made  by  me  with 
Mr.  Miller,  nor  at  the  time  of  the  execution  and 
delivery  of  the  note  and  mortgage,  was  any- 
thing BSld  by  either  Mr.  Bliller  or  myself  that 
this  note  should  be  In  any  way  contingent  on 
tba  residt  of  tits  suits  oi  either  of  tbem." 

It  thus  appears  that  there  is  a  direct  con- 
flict of  testimony  between  the  parties  as  to 
the  contingent  fee  agreement  Neither  is 
corroborated  by  any  other  testimony  or  cir- 
cumstance in  the  case  as  to  this  phase  of  it 
The  case  made  out  by  respondent  and  upon 
which  the  trial  court  baaed  ita  findings.  Is 
therefore  not  strong.  It  could  not  stand  in 
some  Jurisdictions,  where  the  rule  prevails 
that  where  the  dalm  of  a  parly  rests  upon 
his  unsupported  testimony,  and  is  met  by 
the  positive  denial  of  the  other,  so  that  tbe 
case  presented  is  merely  oath  against  oatb, 
there  Is  no  xveponderance,  and  the  party 
having  the  burden  must  f^  Tbii^  bowerer, 
ia  not  tba  general  rule. 
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"Thfl  general  rule  nndoubtedlr  is  tlut  a  met* 
eqoalitj  In  number  of  witnesses  does  not  con- 
stltote  &  balance  of  evidence  aoT  more  than 
dlspaittr  bk  nniubar  dladom  a  pmpoadarMiea^ 
which  tt  sometimes  does.  It  cannot  be  liehl  as 
•  proposltioit  of  law  that,  rimply  because  an 
aqnsl  namber  of  witMSKs  testifr  in  opposition 
to  each  other  upon  a  giTen  question  of  fact, 
therefore  the  evidence  ia  equally  balanced.  The 
inteUigence  and  Integrity  of  the  wltnesaos,  their 
means  of  information,  as  well  as  many  other 
things,  are  to  be  considered  in  determining  up- 
on which  side  Is  the  preponderance  or  greater 
weigjit  of  crideBce.  Facta  may  axiat  which 
win  torn  the  aeale  on  the  one  aide— interest, 
motiTe,  prejodice,  manner  of  testifying.  These 
and  otiier  kindred  things  are  to  be  considered 
in  determining  which  of  the  witnesses  is  enti- 
tled to  the  greater  credit."  Moore  on  Facts, 
vol.  1,  p.  108;  Hewlett  T.  DUta,  4  Ind.  App. 
28,  80  N.  B.  313;  Johnson  t.  People.  140  SL 
860,  29  N.  B.  88S;  10  B.  a  L.  1007. 

We  ace  not  inclined  to  diatnrb  the  finding 
of  tbe  lower  conrta  in  this  regard.  The  iiff^ 
of  Judging  the  credlblUty  and  wetgblng  the 
testimony  of  the  two  UUgaz^  rested  entlr^ 
iqmn  the  trial  court.  There  is  substantial 
conflict  in  the  evidence,  whldi  gim  efBect  to 
tbe  finding  of  tbe  trial  coart 

*Tf  there  is  a  snbstantlal  conflict  in  the  evi- 
danee,  then  the  duty  and  responsibllty  of  find- 
ing the  facta  from  die  evidence  devolves  upon 
the  trial  court,  and  constitute  a  question  oon- 
eerning  whldi  this  court  has  nothing  to  do, 
even  though  we  may  feel  that  upon  the  whole 
evidence  we  should  have  come  to  a  different 
conclusion."  Bigelow,  O.  J.,  in  Gardner  t. 
Gardner,  28  Nev.  21S,  45  Pae.  140. 

See,  also,  Thompson  r.  Tonopah  Lumber 
Co.,  37  Nev.  183,  141  Pac.  71;  Leete  t. 
Southern  Padflc  Co.,  37  Nev.  49,  139  Pae. 
29;  Robinson  Mining  Co.  v.  Blepe,  37  Ney. 
27, 138  Pac.  910;  Tnrley  v.  ThomaB,  31  Nev. 
181,  101  Pac.  568,  135  Am.  St.  Rep.  667. 

From  these  views  we  are  led  to  affirm  the 
Judgment,  and  deem  It  unnecessary  to  dis- 
cuss tbe  evidence  bearing  upon  the  Question 
as  to  whether  respondent  acted  in  a  repre- 
sentative capacity  in  executing  and  deliver- 
ing the  note  to  appellant. 

Judgment  affirmed. 

OOLEUAN,  a  J.,  and  SANDERS,  J.,  con- 
cur. 


m  Utah,  my 

IiTNOH  T.  lAOOBSEN.    (No.  8886.) 

(Supreme  Court  of  Utah.    Oct.  9,  1919.) 

1.  COKSTITUnONAL  uw  4=»34  —  Fbotision 
FOB  nOUBLE  XJABZUIT  OF  BAITK  STOCK  18 
BEU-EXECUTIHO. 
A  constitutional  provision  imposing  double 

liability  on  bank  atot^oUera  la  aeU-execQting. 


2.  BAins  Atm  BAincziTa  «±*^1>— BmnAdi- 

VENT  or  DOUBLB  lUBIUIT  OF  STOOKBOU)- 
■BS. 

Where  Conatltotion  pnnidea  double  Uabtl- 
it7  tm  bank  ctoeUioIdera  in  favw  of  creditora, 
but  does  not  fix  how  it  ahall  be  anforeed  tiie 
bank's  creditors  may  enforce  the  Babfllty  In  an 
ordinary  action,  eitlier  at  law  or  In  equity, 
though  It  seems  diat  actions  in  equity  bare  the 
preference  under  such  circumstances. 

8.  Banks  akd  baitkiito  4=949(1)— Bnfobct- 

UETTT  OF  DOTJBU  UABILtrr  OF  SIOCKBOLS- 
XB8. 

Where  constitutional  prorUon  imposing 
double  liability  on  stodiholden  of  banks  fans 
to  determine*  by  whom  tbe  liabHily  for  benefit 
of  creditors  may  be  enforced,  the  )l.eglslature 
may  at  any  time  determine  who  may  sue  tiie 
stockholders  .ind  what  tlie  nature  of  the  pro- 
ceedings shaU  be. 

4.  BaHKB  and  BAlTKnro  4s»77(^— -RBCKITn 
ICAT  FinrOBOB  D01TBU  UtAfiXUTT  OF  STOCK- 
HOLnSBS. 

Where  Constitution  imposes  a  double  lia- 
bility for  benefit  of  creditors  on  bank  stodi* 
holders,  a  reedver,  appointed  to  take  charge  of ' 
^  Insolvent  bank's  aasets  and  wind  np  its  af- 
fairs, may,  under  sectloir  34,  c.  25,  Laws  Utah 
1911,  sue  to  enforce  the  Mabillty. 

B.  Bahkb  Ain»  BAmve  Cr-t40(9)— rhnxBin- 

HATIOM  OF  DODBia  UABZLnT  OF  BHABB 
BOXABBa. 

The  wder  w  judgment  of  the  court  dedai^ 
■ing  a  bank  insolvent  and  finding  that  it  is  uec* 
essary  to  enforce  the  atockboldei^'  additional 
liability  to  pay  the  bank's  debts,  in  the  ab- 
seUce  of  fraud  or  colluslcm,  is  cocclosiTe'  upon 
stockbtdden,  and  they  may  not  assail  it  save  in 
a  direct  proceedii«, 

6.  ConarmmoHAi,  law  «s»169— Cbahqb  or 

IfODB  or  KHrOBCEMBNT  OF  BOUBU  LIABXXJ- 

TT  OF  BTOOKBOLDEBS. 
Where  state  Constitnticm  Imposes  a  doi^ble 
liability  on  bank  stockholders,  the  method  of 
enforcing  tbe  liability  may  be  changed  by  the 
Lecislature,  provided  such  dange  does  not  af- 
^t  enlazge  the  liability  of  die  stoddioldent* 
and  the  Constitutimi  does  not  itself  i^'ovtde  a 
method  of  procedure. 

7.  Banks  and  banking  «=»47(2>— Enfobob- 
u£nt  of  btockuoldbbs*  doubu  liabilrtt. 

It  is  not  essential  to  tbe  enforcement  of 
double  liability  imposed  by  law  apon  bank 
stockholders  that  all  (tf  the  bank's  assets  be  fiiat 
azhansted,  where  it  Is  apparent  that  tiie  bank 
is  insolvent. 

8.  CONBTITDTIONAI.  LAW  «sa84— SKLF-EXKCUT- 
INO  FB0VI8I0N8  FIZINO  LIABILFIT  OF  BANK 
BTOCKHOLDKBS. 

Where  the  Constitution  Imposes  a  liability 
without  prescribing  a  remedy,  the  provision  is 
a  mere  limitation  on  tbe  power  of  tiie  Legiala- 
ture  whidL  may  fix  a  remedy,  but  nntU  tbe  Leg- 
islature acts  the  eourta  wiH,  the  constituticHial 
providon  being  self-executing,  enforce  the  Ubp 
biUty  in  aeeor^^nce  with  some  known  remedy.^ 


*  Stalnke  v.  Loofbourow,  17  Utah,  XSS.  H  Pac.  120; 
HeLAUShlln  t.  Kimluai.  M  Utab.  tU,  68  Pao.  «8S. 
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9.  OoiTRinnioiMX.  lAw  ^109  —  Sittobox- 

HXNT  OF  DOUBLB  LUBIUTT  OK  BANK  GrrOCE. 

The  right  to  enforce  the  double  liability  im- 
poaed  by  Const  art.  12,  |  18,  on  bank  atodc- 
holdera  for  tbe  benefit  of  creditora,  is  not  civ- 
en  hy  the  ConstitutioQ  to  creditors ;  and,  while 
not  techniodly  an  asset  of  the  corporation,  ft 
was  competeDt  for  the  Legislature  to  provide 
u  It  did  bj  Lawa  1911.  c.  ^  |  34,  f or  enforce* 
meiit  of  Boeh  liability  by  a  receiver  appointed 
on  Insolvency  of  a  bank. 

10.  Banks  and  bankino  «»T7(S)— Rbcbivbb 
icat  enpobck  stockholdibs'  liasilitt. 

Under  Laws  1911,  c  25.  |  34.  providing  that 
a  receivw,  if  appointed  for  ■  bank,  shall,  under 
direction  of  the  court,  take  poaaession  of  the 
assets  of  every  descrlptioD,  and  may,  if  necea* 
sary  to  pay  the  debts,  ooforce  aQ  the  individu- 
al UabiUtiea  of  atockbolderi,  a  reeeiver  is  not 
limited  to  the  general  assets,  bnt  may,  under 
order  of  coart,  enforce  the  stocUurfdem'  Ua- 
hiUtr. 

11.  OONBTITUTIONAL  LAW  <8=»48  —  STATOTlEa 
HELD  VAUD  TTRLESS  CLBAXLT  UKOONSTXTIT- 
TXONAL. 

A  legislative  act  cannot  be  stricken  down  on 
tb»  ground  that  it  ia  onconstltntitBial  vnleai  it 
la  dearly  and  palpably  m.s 

12.  Btatdtbb  «=»117(1)— Tztlx  or  aot  att- 

TBOSIZIHO  BEOBIVBB  TO  BNIVBCB  DOUBU  IJ- 

ABILXTT  ON  BANE  STOCK. 
The  title  of  Lavs  l&ll,  c.  25.  whkb  in  sec- 
tion 84  authorizes  a  receiver  of  an  insolvent 
bank  to  enforce  the  doable  liability  of  stock- 
holders, hM  saffldsnt  to  Include  that  ^vision. 

18.  Statuxbs  ^117(1)  —  TiTLi  or  act  au- 

THOBIZINO  BBOHVEB  TO  XNTOBCB  DOUBU  UA- 

BII.ITT  ON  BANK  BTOCE. 
The  provisions  authorising  a  receiver  of  an 
insolvent  bank  to  enforce  the  double  liability  of 
stockholders,  found  in  section  34  of  the  General 
Banking  Act,  is  not  a  separate  and  distinct  sub- 
ject from  the  general  acL 

14.  Baku  and  barkinq  ^b4S^  —  Com- 
plaint IN  Acnon  on  Mubu  iiabhitt  or 

BHABBHOLDEBS. 

The  all^ations  of  a  compliant  by  a  receive 
er  of  an  insolvent  bank  seeking  to  enforce  the 
double  liability  of  stockholders,  that  the  bank 
was  hopelessly  insolvent,  and  that  its  assets  were 
insufficient  to  pay  its  debts,  and  that  it  was 
necessary  to  collect  the  fall  amount  of  the  atat- 
ntoiy  stockholders*  liability,  sufficiently  show 
the  necessity  of  enforcing  atockholders'  liability. 

16.  Aonon  «=»32— Abolition  or  bobks  or 

ACTION. 

While  the  Constitution  abolished  forma  of 
action,  there  are  still  equitable  as  contradistin- 
guished  from  legal  rights  and  remedies,  but  the 
rights  of  a  litigant  depend  entirely  on  tbe  na- 
ture or  character  of  the  facta  and  the  law  ap- 
idicable  thereto. 


■Uarloneauz  v.  CaUer,  S2  Utab.  475,  91  Pac.  255; 
Bdler  V.  Edwards.  34  Utah,  13,  95  Pac.  367;  State  t. 
Caadland,  36  Utah,  406.  t(H  Pac.  256;  Salt  XjUn  City 
Wtlson.  46  Utah.  60,  148  Pac.  1104. 


10.  Banks  and  BUncnro  <ee»tt«^lliiioMB- 

UXNT  or  BTOOKHOLDXBS'  UABILirT. 

Receiver  of  insolvent  bank  who  finds  it  nec- 
essary to  enforce  stockholders'  doable  liability 
may  sue  as  many  of  the  stod:holder»  in  one  and 
the  same  action  as  may  be  most  convenient,  in- 
deed, if  he  wish,  he  may  sue  all  stockholdera  In 
a  single  action ;  and  for  the  same  reaaon  a  atock- 
holdtt  sned  separately  nay,  where  the  rights 
oC  otiieza  would  not  be  prejudteed,  have  his 
case  heard  in  connection  with  cases  against  oth- 
er Btoekhfddm. 

Appeal  from  Dtstrtct  Court,  Jnab  County; 
Geo.  CSirlsteiistm,  Judge. 

Action  by  Stephen  H.  I^cb.  as  receiver, 
against  A.  P.  Jacobsen.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Cheney,  Jensoi  A  Holmaii,  of  Salt  Lake 
City,  for  appellant 
Tbos.  H.  Burton,  of  Nepbl,  for  requndent 
A.  R.  Barnes,  James  Ingebretson  and  M.  B. 
Wilson,  all  of  Salt  Lake  City,  for  other  stock- 
holders of  Merchants'  Bank  not  parties  to  Uils 
action. 

FRICE,  J.  This  action  was  commenced 
in  the  district  court  of  Juab  county  by  Hm 
plaintiff,  as  receiver  of  the  Merchants*  Bank 
of  Bait  Lake  City,  against  the  defendant  as 
a  stockholder  of  said  bank,  to  recover  from 
him  the  additional  liability  whldi  is  imposed 
uDder  the  provision  of  the  Constitution  of 
this  state,  to  which  reference  will  here- 
after be  made.  After  the  case  had  been  sub- 
mitted by  the  plaintiff  and  defendant  several 
attorneys,  who  reprraent  other  stockholdera 
In  actions  now  pending  In  the  district  court 
of  Salt  Lake  county,  applied  for  and  were 
granted  leave  to  file  briefs  and  arguments  in 
support  of  the  contentloDS  advanced  by  the 
defendant  In  this  action.  The  briefs  and 
arguments  filed  by  those  attorneys  have  been 
considered  by  the  court  In  coonectloa  with 
the  arguments  presented  by  counsel  who 
represent  the  parties  in  this  case,  and  herein* 
after  we  ahall  only  refer  to  tbe  objections 
urged  by  counsel  without  referring  to  the 
counsel  making  them. 

The  plaintiff,  In  his  complaint,  in  sub- 
stance, alleged.*  That  In  a  certain  proceeding 
he  was,  by  the  district  court  of  Salt  Lake 
county,  duly  appointed  receiver  of  the  Mer- 
chants' Bank.  That  said  babk  was  organized 
pursuant  to  the  laws  of  Utah  about  July  L 
1908,  with  a  capital  stock  of  $250,000,  divided 
into  2,600  shares  of  the  par  value  of  flOO 
each,  and  tliat  all  of  said  stodc  was  issued 
and  outstanding,  and  that  the  defendant  Is 
the  owner  of  5  of  said  shares.  That  "at  the 
time  of  the  appointment  of  said  receiver  and 
prior  thereto  the  said  bank  was  hc^lessly 
insolvent,  and  Its  assets  were  and  are  in< 
sufficient  to  pay  Ite  debts  and  liabllitl^  and 


ttssFor  otbar  eaaai  see  same  topie  and  KBY-NIWBBB  In  all  Key-Numbered  DliesU  and  Indues 
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in  order  to  pay  the  same  it  b  necessary  to 
collect  the  full  and  entire  amount  of  the 
statutory  stockholders'  liability  proTlded  by 
chapter  2C.  Session  Laws  of  Utah  1911,  and 
on  or  about  the  2d  day  of  December,  1918, 
In  due  course  of  administration  and  up(m 
petition  of  said  receiver  duly  made,  served, 
and  filed  in  the  said  recelverehlp  proceedings, 
and  upon  hearing  thereon  regnlarly  noticed 
and  had,  and  evidence  duly  presented,  the 
said  •  •  •  district  court,  being  fully  ad- 
vised In  the  premises  and  satisfied  of  the 
propriety  and  the  necessity  therefor,  duly 
made  and  entered  Its  order  as  follows:  That 
the  necessity  for  collecting  the  full  amount 
of  the  statutory  stockholders'  liability  fuTly 
appearing,  Stephen  H.  Lynch,  as  receiver  In 
the  above-entitled  cause,  Is  hereby  authorized 
and  directed  to  notify  the  stockholders  of  the 
Merchants'  Bank  that  the  full  amount  of 
their  statutory  stockholders'  liability  is  now 
due  and  payable  to  him  as  such  receiver, 
and  that,  imless  same  is  paid  within  ten 
days  after  notice,  suit  will  be  instituted  by 
said  receiver  to  enforce  collection  of  the 
fiame,  and  said  receiver  la  further  authorized 
and  directed  to  institute  and  prosecute  such 
suits  pursuant  to  the  terras  of  said  notice  as 
may  be  necessary  and  appropriate,  whether 
In  the  state  of  Utah  or  elsewhere,  and  to  In- 
cur such  expense  and  employ  such  conn's^ 
as  may  be  necessary  and  expedient.'  That 
the  plaintifT  brings  and  prosecutes  this  action 
pursuant  to  the  said  order  and  authorization 
and  In  the  discharge  of  his  duties  as  receiver, 
as  provided  in  chapter  25,  Session  I^ews  of 
Utah  1911."  That  the  plaintiff  had  duly 
notified  the  defendant  that  the  full  amount 
of  his  additional  liability  was  due  and  pay- 
able, etc.  That  the  defendant  bad  foiled  to 
pay,  and  that  the  whole  amount  of  his  addi- 
tional liability,  to  wit,  the  sum  of  $500,  Is 
due,  for  which  amount  he  prayed  Judgment. 

To  this  complaint  the  defendant  demurred : 
(1)  That  the  facts  stated  do  not  constitute  a 
cause  of  action  against  the  defendant;  (2) 
that  the  complaint  is  uncertain  and  am- 
biguous (stating  various  particulars  wherein 
it  is  so);  (3)  that  the  plaintiff  has  not  legal 
capacity  to  sue,  for  the  reason,  among  others, 
that  the  right  of  action  Is  in  the  creditors  of 
the  bank  and  not  in  plaintiff  as  receiver; 
(4)  that  there  is  a  defect  of  parties.  In  that 
the  other  stockholders  are  necessary  parties 
to  the  action  end  are  not  made  so;  and  (5) 
that  the  act  authorizing  the  receiver  to  main- 
tain an  action  to  enforce  the  Btockholders* 
additional  liability  la  unconstitutional  and 
therefore  T<4d  for  the  reasons  stated  In  the 
demurrer,  and  wbldi  will  herdnafter  more 
spedflcally  be  referred  to. 

district  court  sustained  the  special  de- 
murrer, upon  the  sole  grotmd,  however,  that 
the  act  authorizing  the  receiver  to  sue  the 
Btockholders  and  recover  from  them  the  ad- 
ditional liability  Is  void  because  the  stock- 
boldm  are  liable  to  the  crediton  of  the  bank 


only  for  the  addlti<MiaI  liability  Imposed  by 

the  Constitution. 

The  plaintiff  elected  to  stand  npon  hla  cona- 
plalnt,  and  the  district  court  entered  Judg- 
ment dismissing  the  action,  from  which  ordftr 
plaintiff  appeals,  asslgnlnc  tbe  ruling  of  the 
court  before  referred  to  as  erroneons  upon 
various  grounds. 

[1-9]  We  ronark  that,  In  view  that  the 
sufficiency  of  the  c(Hnplaint  Is  attacked  gen- 
erally, and  as  counsel  for  both  parties  have 
requested  It,  we  shall  dispose  of  all  the  legal 
questions  that  are  necessarily  raised  by  the 
demurrer.  We  deem  it  more  convenient, 
however,  to  consider  the  constltuti<mal 
ground  of  the  demurrer  first. 

Our  Constitution,  art.  12,  i  18,  provides: 

*'Th9  stockholders  in  every  corporation,  and 
Joint-stock  Bssoclataon  for  bankins  purposes,  in 
addition  to  the  amount  of  capital  stock  sub- 
scribed and.  fully  paid  by  them  shall  be  individ- 
ually Tceponsible  for  an  additional  amount  equal 
to  the  amount  of  tiieir  stock  in  such  cotpora- 
tion  for  all  its  itHttB  and  Uabilities  of  every 
kind." 

The  forcing  constitntlonal  pcoviOtm  was 
Incorporated  into  the  Sevlsed  Statute  of 
1898,  as  section  882  of  that  revision,  In  the 
exact  language  as  It  was  adopted  in  the  Con- 
stitution except  that  in  the  last  line  the  word 
"its"  Is  <Hnitted  from  tbe  statute.  SecU'tm 
382  was  subsequentiy  carried  forward  Into 
Comimed  Laws  Utah  1907,  In  the  predse 
language  as  it  is  c<^ed  Into  the  Revised 
Statutes  of  1898.  In  the  Revised  Statutes  of 
1898,  in  section  390.  It  was  also  ittovlded: 

"Tba  secretaiy  of  state,  npon  becoming  satis- 
fied that  any  bank  has  become  insolvent,  or 
that  fta  capital  baa  become  and  Is  permitted  to 
remain  Impaired,  or  that  it  has  violated  any 
provision  of  law,  may,  through  the  attorney 
^neral,  apply  to  the  diatrict  court,  or  a  judge 
thereof,  for  the  appointment  of  a  receiver  to 
take  charge  of  and  wind  up  the  bastness  of 
such  bank." 

That  seetion  was  also  carried  forward 
into  Complied  Laws  Utah  1907. 
.  It  will  be  observed  that  nothing  was  said, 
either  in  the  section  as  found  in  the  Revised 
Statutes  of  1898  or  in  Compiled  Laws  Utah. 
1907,  respecting  the  receiver's  right  to  enforce 
the  stockholders'  additional  liability. 

The  law  remained  in  that  condition  until 
March,  1911,  at  which  time  the  Legistatnre 
passed  chapter  2S,  Laws  Utah  1911,  In  whldi 
section  882  aforesaid  is  again  copied  In  the 
language  of  the  Constitution,  with  the  ex- 
ception of  the  word  'Its"  as  before  stated. 
That  act  (section  S4)  also  provides  for  the 
appointment  of  a  reoeiver  in  case  a  bank 
becomes  Insolvent  or  .in  case  its  capital 
is  so  impaired  that  it  cannot  comply  with  the 
conditions  imposed  by  the  act.  Sectiw  84 
aforesaid*  among  otiier  things,  inrovldes: 

"The  receiver,  if  any  be  appointed,  ihall,  un* 
der  the  direction  or  tiie  court,  take  possession 
of  the  books,  records  and  assets  of  eveir  dB- 
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•criiillon  <rf  mu3t  buk,  coDect  all  debta,  Axm 
and  dalmi  belonging  to  it,  sell  or  compound  bU 
bad  or  doabtfol  aiaets,  and  sell  all  the  real  and 
personal  property  of  sncb  bank  on  sneh  terms 
as  the  court  shall  direct,  and  mav,  if  neoe*' 
tnry  to  pay  the  debit  of  tuch  bank,  mforoe  all 
individual  UabiUtiea  of  the  ttoekholdert,  and 
shall  make  a  report  to  the  bank  commissioner 
of  all  his  acts  and  proceedings."   (Italics  am) 

The  Italicized  portion  Is  in  tbe  language 
of  the  federal  act  aathorizlng  the  Comp- 
trcdler  of  the  Currency  to  proceed  to  recover 
the  stockholders'  additional  UabiUty.  The 
same  language  is  also  used  In  many  of  the 
taws  of  the  diflerent  states  to  which  refer- 
ence Is  made  In  the  cases  hereinafter  cited. 

We  remark  that  neither  in  the  constitu- 
tional provision  nor  in  anything  that  is  said 
hi  the  Bevlsed  Statutes  of  Utah  of  1898,  nor 
in  Compiled  Laws  Utah  1907,  nor  in  the  act 
of  1911,  is  there  any  intimation  whatever 
with  respect  to  what  the  nature  of  the  pro- 
ceedings shall  be.  Indeed,  until  chapter  25, 
supra,  was  passed  In  1911  nothing  had  been 
said  in  either  the  Constitution  or  the  stat- 
utes as  to  who  should  enforce  the  stodc- 
holders'  additional  liability.  In  chapter  26 
It  Is,  however,  expressly  provided  that  the 
receiver  may  do  so. 

Before  proceeding  to  a  consideration  of  the 
various  contentions  urged  on  behalf  of  the 
defendant,  we  here  Insert  certain  proposi- 
tions which,  In  our  Judgment,  are  supported 
by  the  great  weight  of  the  more  recent  de- 
dslona  emanating  from  both  state  and  fed- 
eral (xmrts.  Those  propositions  may,  tor 
convenience,  be  stated  thus: 

<b)  a  provision  like  the  one  in  oar  Consti- 
tution is  self-executing.  Willis  v.  Habon,  48 
Minn.  140,  50  N.  W.  1110,  10  Ll  B.  A.  281, 
31  Am.  St.  Bep.  ^6,  and  cases  there  cited ; 
Fletcher  Ency.  Corps.  |  4143.  To  the  same 
effect  are  many  of  the  decisl(His  hereinafter 
dted  on  other  propositions. 

(b)  Where  the  Constltntlon  or  statute  mere- 
ly Imposes  or  fixes  the  llabillt?  without  pro- 
viding how  it  shall  be  enforced,  the  bank's 
creditors  may  enforce  it  In  an  ordinary  ac- 
tion either  at  law  or  In  equity,  and  under 
such  circumstances  it  seems  that  actUms  tn 
equity  have  the  preference. 

(c)  In  case  the  Constitution  or  the  statute 
fixing  the  liability  falls  to  determine  by 
whom  the  liability  may  be  enforced  for  the 
benefit  of  the  creditors,  the  Legislature  may 
at  any  time  determine  who  may  sue  the 
stockholders  and  what  the  nature  of  the  pro- 
ceedings shall  be.  Gardiner  v.  Bank  of  Napa, 
160  Cal.  677,  117  Pac:  667 ;  WUsou  v.  Book, 
13  Wash.  676-679,  43  Pac  939;  MUroy  v. 
8purr  Mountain  Mln.  Co.,  43  Mich.  231-238, 
6  N.  W.  287 ;  Howarth  v.  Lombard,  176  Mass. 
676.  56  N.  E.  888,  49  L.  R.  A.  301;  Sellg  T. 
Hamilton,  234  U.  8.  652.  34  Supw  Ot  926, 
68  U  Kd.  1518,  Ann.  Cas.  1917 A,  104;  Mhiers' 
Bank  v.  Snyder,  100  Md.  67.  59  Atl.  707,  68 
L.  B.  A.  812,  108  Am.  SL  Bep.  m 


Under  a  eoiutltiitloiial  prarUUm  Bke 
ours;  when  authorized  by  ttmtnte  aa  In  sec- 
tion 84,  chapter  26,  Laws  Utah  1911,  the  re- 
ceiver who  Is  appointed  to  take  diarge  of  an 
Insolvent  bank's  aaseto  and  wind  up  its 
affairs  Is  the  proper  person  to  bring  actions 
to  enforce  the  Bto<&holdeti^  additional  lia- 
bility. In  many  cases  it  la  held  that  the 
bank  examiner  bank  oonunisslraer,  or 
other  officer  dtscbarglng  similar  duties,  may 
bring  an  action  if  authorized  Iqr  statute^ 
Hanson  v.  Soderberg  (Wash.)  177  Pac.  SZt; 
Davis  T.  Johnson  (N.  DO  170  N.  W.  S20; 
Corner  T.  Smltb  (Tex.  Civ.  App.)  169  S.  W. 
UOS;  Lamar  v.  Taylor,  141  Ga.  227.  80  & 
E.  10S5;  Harris  v.  Taylor.  148  Ga.  663.  98 
S.  B.  86;  Elson  t.  Wri^t,  134  Iowa.  634. 112 
N.  W.  106. 

(e)  Unless  tb»  statnte  (as  is  the  case  In 
low^  provides  a  different  mle^  the  order  or 
Judgmwt  of  the  court  declaring  the  bank 
Insolvent  and  adjudging  that  it  Is  neceasary 
to  mforce  the  8todEh<dder^  additional  lia- 
bility to  pay  the  bank's  debts,  In  the  absence 
of  fraud  or  colluslra,  la  conclusive  upon  the 
stockholders,  and  th^  may  not  assail  the 
same  except  In  a  direct  proceeding.  Ho- 
warth T.  Lombard.  176  Mass.  670,  66  N.  E. 
888,  49  U  B.  A.  SOI ;  Converse  v.  Ayer.  197 
Mass.  443,  84  N.  JD.  98;  Straw  &  Ellsworth 
Co.  V.  Eilboume,  etc..  Co.,  80  Minn.  126,  83  N. 
W.  86 ;  London,  eta,  Ca  v.  St.  Paul  P.  L  Co., 
84  Mina  144,  86  N.  W.  872 ;  Bcmbelmer  t. 
(Tonverse.  206  U.  6.  616.  27  Sup.  Ct  765.  61 
L.  Ed.  1163;  Sanger  v.  Upt(»,  91  U.  8.  56, 
23  L.  Ed.  220;  Hawkins  v.  Glenn,  131  U.  8. 
819.  9  Sup.  Ct  739.  33  L.  Ed.  184 ;  Austin  v. 
Campbell  (Tex.  Civ.  App.)  210  S.  W.  277; 
Strlngfellow  t.  Patterson  (Tex.  Civ.  App.) 
192  8.  W.  &5S. 

(f)  The  method  of  procedure  to  enforce 
the  liability  may  be  clianged  by  ^e  Legisla- 
ture If  such  change  does  not  enlarge  or  af- 
fect the  liability  of  the  stoclcholdei  in  case 
the  Constitution,  as  before  stated,  does  not 
provide  a  method  of  procedure.  Western 
Nat.  Bank  t.  Lawrence.  117  Mich.  669,  76  N. 
W.  105 ;  Miners'  Bank  v.  Snyder,  100  Md.  57, 
50  AtL  707,  68  L.  B.  A.  312,  108  Am.  St  Bep. 
390;  Bemhelmer  v.  Converse,  206  U.  8.  516, 
27  Sup.  Ct  755.  61  U  Ed.  1163;  Henley  t. 
Myers.  215  U.  a  878.  80  Sup.  Ct  148^  54  L. 
Ed.  240. 

(id  Under  constitutional  and  statutory 
provisions  like  ours  it  Is  not  essential  that 
all  of  the  bank's  assets  be  first  exhausted 
before  proceeding  to  enforce  the  stodEhold- 
ers'  additional  liability,  where  it  la  made 
apparent  that  the  bank  is  Insolvent 

We  remark  that  in  referring  to  the  fore- 
going cases  we  do  not  wish  to  be  nnderstood 
as  having  exhaosted  the  number  that  m^lit 
be  cited  In  support  of  any  one  of  the  propo- 
Bitl(His.  In  that  otmnection  we  also  desire  to 
state  that  there  are  also  dedtdona  to  the 
contrary  upon  neaAy  all  of  the  foregoing 
propositions.  Xn  our  Jodcment,  bowever,  the 
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forcing  proposItloDs  are  sustained  by  the 
freat  weight  of  modern  autborlty. 

Recurring,  now,  to  onr  constitutional  pro- 
vision by  which  tbe  stockbolders'  additional 
liability  Is  Imposed.  It  will  be  obswed 
tb&t  the  liability  Is  condied  In  tbe  most 
general  terms.  The  liability  that  the  Consti- 
tution imposes  is  a  general  one,  namely,  tliat 
the  stockholders  "shall  be  IndiTlduaUy  re- 
sponsible for  an  additional  amount  equal  to 
the  amount  of  their  stock  in  sucb  corporation 
forattUt  dehu  and  UabdUte*  of  every  Mnd." 
(Italics  ours.)  It  Is  too  well  settled  to  admit 
of  controversy,  although  not  always  kept  in 
mind  fay  either  courts  or  counsel,  that  where 
cotidn  r^tB  are  granted  or  certain  lia- 
bilities are  Imposed  1^  state  CoostitutlQns, 
all  Uiat  Is  Intended  thereby,  unless  otherwise 
upreesed  in  the  Instrument  Itstif,  is  that 
the  L^^lature  la  boimd  by  the  coostltatlonal 
provision  as  written.  In  other  words,  sncli 
Constitutions  are  merely  limitations  upon  the 
powers  of  the  state  Legislatures.  It,  there- 
fore, Qie  OonstitntioD  is  silent  respecting  the 
remedy  by  which  or  through  whom  tbe  right 
that  la  granted  or  the  liablUty  that  Is  im- 
posed 4uai  be  enforced,  the  Legislature 
possesses  full  power  to  provide  such  a  rem- 
edy, provided  It  Is  adequate,  to  effectuate  the 
purpose  of  the  constitutional  provision.  In 
imposing  the  stockholders'  additional  liability 
tbe  framers  of  our  Constitution  did  not  in 
Uie  slightest  degree  limit  the  right  of  the 
Legislature  to  provide  a  remedy  for  its  en- 
forcement That  matter,  like  other  remedies, 
was  left  oitirely  to  the  judgment  of  the 
Letfslature.  Tmei,  as  beCore  pointed  out, 
the  constltotlonal  provision  was  self-execut- 
ing, and,  bt  view  of  that  fact,  the  prlndple 
that  la  Invoked  by  the  courts  Is  that  in  case 
t  right  la  created  and  there  la  no  BPe<^ 
method  provided  for  its  enforcement  the 
courts  will  enforce  sndi  right  In  accordance 
with  some  known  remedy  which  can  be  made 
applicable.  In  tbe  absence  of  any  special 
remedy,  therefore,  the  courts  of  this  state 
would  enforce  the  constitutional  liaMUty  In 
accordance  with  some  known  remedy.  That 
is  precisely  what  this  court  held  In  the  cases 
of  Stelnke  v.  Loofbourow,  17  Utah,  2B2,  64 
Pac.  120,  and  McLaughlin  v.  Kimball,  20 
Utah.  254,  58  Pac.  685,  77  Am.  St  Bep.  908. 
As  the  law  stood  whra  those  cases  were  de- 
cided no  special  remedy  had  been  provided, 
and  hence  It  was  held  that  the  r^t  to  en- 
force the  stockhoIdwB*  additional  liability 
was  mot  vested  In  the  general  receiver  of  the 
defunct  bank,  but  was  vested  in  the  bank's 
creditors,  and  that  the  remedy  must  be 
sought  In  a  court  of  equity.  In  the  case  of 
McLaughlin  v.  Kimball,  liowever,  the  court 
was  careful  to  point  out  that  the  dedston 
was  based  solely  uik>q  tbe  fact  that  the  Leg- 
islature had  not  provided  a  special  rmedy, 
and  that  to  do  so  was  within  its  power.  Re- 
ferring to  that  qnestlon  the  court  said: 


"Admitting  that  It  would  be  a  cMivenleDt  and 
desirable  remedy  for  tbe  recdver  of  a  corpora- 
tloQ  to  collect  for  the  creditors  their  dues  from 
the  ftockholdera,  the  relief  Is  to  be  souglit  at 
the  hands  of  tbe  Legislature  uid  not  the  court" 

The  Utah  cases,  therefore,  do  not  support 
the  c(H)tenti<m  of  defendantfa  counsel  that 
ttke  right  to  sue  the  stockholders  to  recover 
the  additional  liability  is  exclusively  vested 
in  the  creditors  the  bank.  Upon  the  con- 
trary, the  cases  dearly  recognize  the  doc- 
trine stated  in  proposition  (f),  above  set 
forth,  and  are  In  harmony  with  the  cams 
cited  In  support  of  tiiat  prtHtositlon. 

Counsel  have,  however,  cited  and  spedally 
rely  upon  the  case  of  Gtolden  v.  Cervenka,  278 
111.  409, 116  N.  B.  273,  In  whlcii  the  Supreme 
Court  of  nilwda  hdd  ttiat  flie  rUcht  to  sua 
is  exduiilvely  vested  In  the  bank's  creditors. 
That  dedfdon,  however,  la  based  upon  for- 
mer decisions  of  the  same  court,  and  seems 
to  be  based  np(m  tlie  wording  of  IIlln<^ 
Constitntlonf  art  lit  I  6,  which  provides  that 
the  stoddiolderB  'Uiall  be  individually  re- 
spmudble  and  llaUe  to  its  creditors";  that 
Is,  the  bank's  creditors.  It  la  there  hdd  that 
the  rl^t  to  enforce  the  Uahllity  la  a  per- 
sonal right  vested  in  ttie  cradltorB  by  ttie 
express  terms  of  the  Oonstitution.  A«  al- 
ready pointed  out,  however,  onr  Oonstitntlon 
merely  provides  that  the  stockholders  shall 
be  liable  for  tU  "debts  and  liahmttes"  of  tbe 
bank.  That  does  not  mean  or  imply  that  a 
BtocUudder  may  be  sned  to  enforce  that  lia- 
bility by  any  creditor  at  any  time  the  bank 
falls  or  refuses  to  pay  the  creditor's  demand. 

While  the  right  to  sue  is  held  to  he  In  I3ie 
hank's  creditors  In  Oallfomla,  it  was  so 
held  virtue  iA  a  «pedal  atatnte^  irtUch 
provides  that — 

"Any  creditor  of  the  corporation  may  Insti- 
tute Jdnt  or  several  actions  against  any  of  Its 
stockhoMsrs,  for  the  pn^ortion  of  his  dalm 
payable     each.**  Cat  Civ.  Code,  f  822. 

Tbe  California  Constitution  Imposes  a  lia- 
bility quite  similar  to  ours,  and  section  822 
was  passed  as  a  means  of  enfordng  that 
liability.  No  one,  so  far  as  we  know,  has  ever 
questioned  the  right  of  the  California  Legis- 
lature to  pass  that  section.  In  view,  tbere> 
fore,  that  our  Ccmstitution  is  silent  respect- 
ing the  aiforconent  of  the  liability,  we  can 
see  no  legal  objection  whatever  to  the  right 
of  the  liCgislature  to  pass  an  act  for  the 
speedy  and  economical  oiforcement  of  tlm 
liabiUty  for  the  benefit  of  all  the  bank's  cred- 
itors. 

It  is,  however,  asserted  Hiat  tbe  funds  de- 
rived from  ttie  Btot^cdder^  additional  lia- 
bility are  no  part  of  the  assets  of  tbe  bank 
and  hence  the  genwal  receiver  of  the  bank 
Is  not  authorized  to  receive  or  to  administw 
them.  It  is  cheerfully  conceded  that  the 
stockholders'  additional  liability  is  not  an 
asset  of  the  defunct  bank  In  the  sense  that 
that  term  Is  generally  uaed  and  applied.  The 
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liability  Is,  however,  Imposed  as  an  addition- 
al security  for  the  payment  of  the  bank's 
debts  and  liabilities.  Tbe  funds  derived 
from  the  stockholders*  additional  liability 
must,  therefore,  be  applied  to  the  payment 
of  the  bank's  debts.  That,  however,  may 
also  be  said  with  tegard  to  the  general  as- 
sets of  the  bank.  A  perusal  of  that  portion 
of  section  34  of  chapter  25  which  we  have 
quoted  makes  it  quite  clear  to  our  minds 
that  the  receiver  Is  not  empowered  to  pro- 
ceed to  enforce  the  stockholders'  additional 
liability  merely  by  virtue  of  his  office  as  re- 
ceiver, but  that  he  is  specially  authorized  to 
do  that  If  it  Is  necessary  to  do  so  to  pay  the 
bank's  debts  and  liabilities.  If  the  general 
assets  of  the  bank  are  sufficient  to  pay  those 
debts,  no  authority  is  conferred  on  any  one 
to  enforce  the  additional  liability,  and  none 
is  necessary.  It  manifestly  was  the  Inten- 
tion of  the  Legislature  that  the  person  who 
la  appointed  the  general  receiver  of  the 
bank,  la  case  the  general  assets  are  insuffi- 
cient to  pay  its  debts,  is  by  virtue  of  the  act 
specially  authorized  to  proceed  to  enforce 
the  stockholders'  additional  liability  for  the 
purpose  of  paying  the  debts  of  the  bank.  He 
thus  becomes  the  special  agent  or  trustee  for 
that  purpose  precisely  as  oy  virtue  of  his 
receivership  he  becomes  the  arm  of  the  court 
to  collect  and  to  administer  the  bank's  gen- 
eral assets  under  its  orders  and  direction, 
the  only  difference  in  that  regard  being  that, 
while  the  receiver  may  by  the  court  be  i>er- 
mitted  to  ttse  the  goieral  assets  of  the  bank 
to  pay  the  expenses  of  administering  the 
affairs  of  the  bank  generally  and  to  defray 
the  costs  of  litigation  incident  to  such  ad- 
minlstratloD,  the  funds  derived  from  the  ad- 
ditional liability,  as  expressed  In  the  Con- 
stltntl<»i,  must  be  ai^Ued  in  payment  of  the 
bank's  "debts  and  liabilities.'*  This  fund 
may  therefore  not  be  squandered  In  litiga- 
tion, and  cannot  be  used  for  the  purpose  of 
defraying  the  general  exposes  of  adminis- 
tering the  affairs  of  the  defunct  bank,  but 
may  be.  used  to  defray  such  costs  and  ex- 
praises  only  as  are  necessarily  Incurred  In  the 
enforcement  of  the  stockholders'  additional 
liability.  In  collecting  from  the  stockholder 
his  proportion  of  what  may  be  necessary  to 
pajl  the  bank's  debts,  not  exceeding  the 
amount  fixed  in  the  Constitution,  the  lights 
of  the  stockholder  are  certainly  not  only  not 
Invaded,  but  are  strictly  upheld.  Again,  In 
requiring  the  stockholders  to  pay  the  fuU 
amount  of  their  liability  as  fixed  by  the  Con- 
stitution and  to  pay  the  same  to  the  special 
agent  or  trustee  aforesaid  to  the  full  extent 
contemplated  by  the  Constitution  and  for 
the  benefit  of  the  creditors  In  no  way  in- 
vades or  affects  their  rights. 

The  contention  made  by  counsel  that  the 
Tight  of  enforcement  of  the  stockholders' 
additional  liability  is  exclusively  vested  in 
the  bank's  creditors  would  necessarily  lead 
to  this:  That  each  creditor  may  exercise  his 


choice  r^rdlng  the  stocfcholder  he  will  sae. 
The  creditor  could  thus  compromise  vrifh  a 
particular  stockholder,  or  partlcalar  stock- 
holders, for  a  consideration  entirely  ont^de 
of  the  constitutional  liability,  and  thus  one 
favored  stockholder  might  be  required  to 
pay  only  a  small  percentage  of  his  total  lia- 
bility to  pay  the  bank's  debts  while  other 
stockholders  might  be  required  to  pay  100 
per  cent  of  their  liability.  Counsel,  how- 
ever, suggest  that  every  creditor  has  the 
legal  right  to  either  sue  or  not  sue  as  he 
may  see  fit;  that  he  has  the  legal  right  to 
claim  all  or  only  a  part  of  the  debt  owing  to 
him  by  the  bank,  and  that  he  may  dispose  of 
his  claim  as  he  may  choose.  No  one  disputes 
these  propositions,  and  no  one  can  successful- 
ly contend  that  the  rights  referred  to  are  in- 
vaded by  the  enforcement  of  the  liability  as 
herein  suggested.  No  doubt  any  creditor  of 
the  bank  may  demand  all  or  only  a  part  of 
bis  claim.  This,  however,  Is  precisely  what 
he  may  do  under  the  law  as  it  now  stands 
and  as  we  have  herein  construed  IL  Will  It 
be  contended  that  any  creditor  may  sue  any 
stockholder  without  first  establishing  what- 
ever claim  such  creditor  may  have  or  prefer 
as  constituting  a  valid  Indebtedness  against 
the  bank?  If  that  be  once  conceded,  does  It 
not  inevitably  follow  that  the  bank  Is  de- 
prived of  its  right  to  interpose  any  legal 
defense  it  may  have  against  the  claim  pre- 
ferred by  the  creditor,  and  that  the  stock- 
bolder,  who  knows  nothing  concerning  the 
transactions  between  the  bank  and  the  claim- 
ant, must  at  his  peril  defend  for  the  bank? 
Surely  no  such  incongruity  could  have  been 
contemplated  by  tlu  framers  of  the  Constitn- 
Uon. 

We  think  It  Is  manifest  that  under  our 
Constitution  the  hank's  creditors  must  es- 
tablish their  claims  against  the  bank  in  the 
proceeding  pointed  out  by  the  law,  and  that 
the  bank  most  be  given  an  opportunity  to 
Interpose  any  defense  it  may  hav(f,  and  that 
It  is  only  after  the  bank's  debts  have  thus 
been  established  that  the  stockholders'  ad- 
ditional liability  may  be  aiforced.  If  each 
creditor  may  sue  at  any  time  In  any  court 
any  stocfcholder  he  may  elect  of  whom  the 
court  may  obtain  jurisdiction  the  nltimate 
result  must  be  anything  but  logical,  ecoooml- 
cal,  or  speedy.  We  think  the  state  has  an  In- 
terest In  these  matters,  and  that  by  virtue  of 
tliat  Interest,  when  not  limited  tbe  Con- 
stitution, It  may  provide  a  special  remedy  to 
enforce  the  stockholders'  additional  liability 
if  that  be  foond  necessary  to  pay  the  bank's 
debts. 

We  are  also  of  the  opinion  Oiat  the  rem- 
edy provided  In  section  34  of  chapter  25, 
supra,  Is  adequate,  economical,  and  speedy, 
and  In  no  way  contravenes  anything  that  la 
said  or  implied  in  our  Constitution.  In  case 
no  remedy  Is  provided  by  the  Constitution 
and  that  InstmmCTt  merely  creates  a  general 
Uablllty,  the  great  wdigbt  of  autburlty  is 
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to  tbe  effect  Uuit  tbe  Z^glalatiire  may  not 

only  provide  a  remedy,  but  may  change  tbe 
remedy  from  time  to  time.  Snch  is  the  effect 
oi  tbe  conclusion  of  tbe  Supreme  Oourt  of 
tbe  United  States.  In  tbe  case  of  Bemheim- 
«  T.  Converse,  200  U.  S.  616.  27  Sup.  Ct  750, 
61  U  Ed.  1163,  Mr.  Jastice  Day.  In  speaking 
for  the  court;  In  tbe  course  of  tbe  oi^on. 


"It  may  ba  regarded  as  settled  that  upon  ae- 
quirius  stock  the  stockholder  incurred  an  obli- 
cation  arising  from  the  omatitutional  provittou, 
contractual  in  its  nature,  and,  as  such,  capable 
of  being  enforced  in  the  courts,  not  only  of  that 
state,  but  of  an<Mber  state  and  of  the  United 
States,  Whitman,  etc.,  v.  Bank,  176  U.  S.  669 
[20  Sup.  Ct.  477,  44  U  Ed.  587],  although  the 
(diligatlon  is  not  entirely  contractual  and  spriugs 
primarily  from  the  law  creating  the  obligation. 
Christopher  v.  NorveU.  201  U.  &  216  [26  Sup. 
Ct  002,  60  L.  Ed.  732,  0  Ann.  Gas.  740]. 

"Is  there  anythisg  in  tbe  obligation  of  this 
contract  which  is  impaired  by  subsequent  legis- 
lation as  to  the  remedy  enactiog  new  means  of 
making  the  liability  more  tfectualT  Tbe  ob- 
ligation of  this  contract  binds  the  stockholder 
to  pay  to  the  creditors  of  the  corporation  an 
amount  sufficient  to  pay  the  debts  of  the  cor- 
poration which  its  assets  will  not  pay,  up  to 
an  amount  equal  to  the  §toA  held  by  each 
shareholder.  That  Ib  his  contract,  and  the  duty 
which  the  statute  imposes,  and  that  is  his  ob- 
ligation. Any  statute  which  took  away  tbe  ben- 
efit of  snch  contract  or  obligation  would  be  void 
as  to  the  creditor,  and  any  attempt  to  increase 
the  oUigatioii  beyond  that  incurred  by  the 
stockholder  would  fall  within  the  prohibition  of 
the  Constitntion.  Bat  there  was  nothing  in 
the  laws  of  Minnesota  undertaking  to  make  ef- 
fectual the  oonstitutionel  provision  to  which 
we  have  referred,  preventing  tbe  Legislature 
from  giving  additional  remedies  to  make  the 
obligation  of  tbe  stockholder  effectual,  so  long 
as  his  original  undertaking  was  not  enlarged, 
niere  is  a  broad  dlstinetton  betwecai  lam  im- 
pairing the  oU^tion  of  contracts  and  those 
which  simply  undertake  to  give  a  more  efficient 
ronedy  to  enforce  a  contract  already  made. 

'^This  principle  was  stated  by  Mr.  Chief  Jus- 
tice Marshall  in  Sturges  v.  Crowninshield,  4 
Wheat.  122  [4  L.  Ed.  620],  as  follows: 

"  The  distinction  between  the  obligation  of  a 
contract  and  a  remedy  given  by  the  .Legislature 
to  enforce  that  obligation  exists  in  the  nature 
of  things,  and,  without  impairing  tiie  obliga- 
tion of  the  contract,  the  remedy  may  certainly 
be  modified  as  the  irisdom  of  tiie  nation  may 
direct."* 

There  are  numerous  other  cases,  «nanat- 
Ing  from  both  state  and  federal  courts,  an- 
nouncing tbe  same  doctrine,  many  of  which 
are  dted  in  support  of  some  of  the  several 
propositions  we  have  hereinbefore  stated. 

[1 0]  It  is.  however,  further  contended 
that  section  34  of  chapter  25  merely  author- 
izes tbe  receiver  to  collect  tbe  bank's  gen- 
eral assets.  If  the  contention  were  not  urged 
by  counsel  of  whose  ability  we  entertain  tbe 
highest  regard,  we  should  hardly  deem  It  of 
sufficient  Importance  to  merit  special  ref- 
erence thereto.  A  mere  cursory  reading  of 


section  S4,  supn.  dearly  shows  ttuit  flta  Let- 
islature  intoided  to  and  did  refer  to  both  ttM 
general  assets  and  to  tbe  stockbolders*  ad- 
ditional UabiUty  imposed  by  the  ConstlCu- 
Uon,  and  tbat  tbe  authority  to  enforce  tbe 
latter  was  conferred  only  in  case  it  was 
necessary  to  pay  all  of  tbe  bank's  debts. 
If  tbe  general  assets  are  sufficient  for  tbat 
purpose,  no  authority  is  vested  in  any  one 
to  enforce  fbe  additional  liability.  Tbe  sec- 
tion, therefore,  cannot  be  construed  as  coun- 
sel C(Hitend.  While  it  is  true  tbat  connsel's 
contention  prevailed  in  the  case  of  Williams 
V.  Carver,  171  CaL  658,  164  Pac  472,  it  is 
equally  true '  tbat  such  a  construction  was 
forced  upon  tbe  Supreme  Court  of  California 
In  view  of  an  existing  statute.  That  court, 
therefore,  was  compelled  to  aK>ly  tbe  fa- 
miliar doctrine  that  where  conflicting  pro- 
vi^ons  exist  tbe  ^ect  of  tbe  language  must 
at  times  be  restricted  or  enlarged  in  order 
to  harmonize  and  give  effect  to  all  of  the 
conflicting  provisions  If  such  a  course  is 
permisslbla  That  is  precisely  what  tbe  Su- 
preme Court  of  Caltfomla  did  in  deciding 
the  case  of  Williams  v.  Carver,  supra.  Such 
a  dilemma  Is  not  presented  to  us  here.  We 
are  required,  however,  to  give  force  and  ef- 
fect to  all  that  is  said  In  section  S4  of  chap- 
ter 26,  and  if  we  do  that  no  other  construc- 
tion is  permissible  than  the  one  we  have 
given  it 

[11,12]  It  Is  also  contended  tbat  section 
34  of  chapter  26  is  invalid  for  tbe  reason 
that  the  subject-matter  thereof  Is  not  ex- 
pressed In  tbe  title  of  tbe  act,  and  tbat  It  Is 
not  clearly  expressed  therein  as  provided 
by  our  Constitution.  This  court  is  now  Ir- 
revocably committed  to  the  doctrine  that  a 
legislative  act  may  not  be  stririien  down 
upon  the  allied  ground  that  It  is  unconstitu- 
tional, unless  it  is  clearly  and  palpably  so. 
Marioneaux  v.  Cutler,  82  Utah,  476,  91  Pac. 
355,  where  the  cases  are  collated  and  re- 
viewed. To  the  same  ^ect  are  Edler  v.  Ed- 
wards, 34  Utah.  13,  90  Pa&  367;  State  ▼. 
Candland,  86  Utah,  406, 104  Pac.  250,  24  L.  R. 
A.  (N.  S.)  1260. 140  Am.  St  Bep.  834,  and  Salt 
Lake  City  v.  Wilson,  46  Utah,  60,  143  Pac. 
1104,  It  would  largely  be  a  work  of  super- 
erogation to  raiter  again  upon  a  discussion 
of  tbe  question  Just  stated  and  decided  in 
those  cases.  It  Is  true  that  the  Supreme 
Court  tit  California,  In  Williams  v.  Carver, 
supra,  held  that  the  title  to  the  California 
banking  act  was  Insufficient,  but  the  holding 
In  that  case  was  based  upon  a  title  which 
was  very  much  restricted.  The  title  there 
in  question  reads:  "An  Act  to  Define  and 
B^ulate  the  Business  of  Banking."  Session 
Laws,  CaL  1909,  p.  87.  The  court  seemingly 
gave  little  or  no  force  to  the  word  "regulate." 
Be  that  as  It  may,  however,  the  title  to  chaj^ 
ter  25  is  much  more  comprehensive  than  was 
the  title  to  the  California  act  Instead  of 
comprising  only  10  words,  as  was  the  case 
in  tbe  California  act,  tbe  title  to  <^pter  25 
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contains  mon  than  ISO  words.  Wbila  tbe 
naiober  of  woids  is  not  nficesaarUy  controll- 
ing, ret  tlie  words  mnst  all  be  given  their 
ordinary  meaning,  and  If  that  be  done  tbe 
title  to  diapt^  25  Is  snfficlent  to  Indicate 
the  BQbJect-mtftter  of  the  whole  act 

[11}  Nor  does  section  34  constltate  a  sep- 
arate and  dlatinct  sabject  within  the  consti- 
tati(mal  provlBlon.  It  Is  also  well  settled,  as 
pointed  oat  In  Marioneanx  t.  Cutler,  sapra, 
that  a  title  may  be  so  restricted  as  to  prevent 
matters  which  under  a  more  compr^ensiTe 
title  might  weU  be  Indoded  In  the  act  from 
being  included  therein  becaosa  of  Qie  »• 
strlcted  character  of  the  title.'  . 

In  any  event,  however,  the  title  to  chapter 
26  Is  not  so  clearly  defective  as  to  authorize 
us  to  declare  tbe  act  invalid  for  the  reason 
stated. 

[14]  It  is  also  TlgorouBly  urged  that  the 
complaint  is  Insuffldent  because  It  contains 
no  allegation  that  it  is  necessary  to  enforce 
the  stockholders'  additional  liability.  The 
allegation  of  the  complaint  in  that  regard  is 
that  the  bank  Is  "hopelessly  Insolvent,  and 
its  assets  were  and  are  Insnffldent  to  pay  its 
debts  and  llaUUties,  and  In  order  to  pay 
tbe  same  it  is  necessary  to  collect  the  fall 
and  entire  amount  of  the  statutory  stock- 
holders' llaUllty,"  etc.  That  allegation  Is 
supplemented  by  a  statonent  that  the  district 
court,  In  a  certain  proceeding  and  upon  due 
notice  and  evidence,  had  found  and  had 
entered  an  order  or  Judgment  that  it  was 
necessary  to  collect  the  full  amount  of  the 
stockholders'  additional  liability  In  order  to 
pay  the  debts  of  the  bank.  These  allega- 
tl<HUi,  it  seems  to  us,  are  quite  sufficient  to 
meet  counsel's  objections.  They,  however,  in- 
sist that  the  order  or  Judgment  Is  without 
force  or  effect  because  the  court  was  not 
authorised  to  make  such  an  order  or  to  enter 
snch  a  Judgm«it.  That  contention,  to  say 
the  least,  Is  somewhat  remarkable.  How  is 
the  question  whether  the  general  assets  of 
the  bank  are  sufficient  or  insuffidrait  to  pay 
its  debts  to  be  determined  except  In  a  ju- 
dicial proceeding?  How  can  any  one  know 
tbe  amount  of  the  bank's  debts  or  who  are 
its  creditors  unless  those  questions  are  Ju- 
dicially determined?  In  every  case  where 
it  becomes  necessary  to  wind  up  a  bank's 
affairs  upon  the  ground  of  Insolvency  tbe 
amount  of  Its  liabilities,  as  well  as  'the  ex- 
tent of  Its  assets  and  who  are  its  creditors, 
must  be  determined  by  a  court  having  Juris- 
diction of  the  proceedings.  In  view  of  the 
allegations  in  the  complaint  that  the  district 
court,  upon  a  hearing  "regularly  noticed  and 
liad  and  evidence  duly  presented,"  found  that 
the  foil  amount  of  the  statutory  liability 
was  necessary  to  pay  the  bank's  debts,  we 
must  assume  that  that  Is  precisely  what  wBs 
done  in  this  case.  That  order  or  Judgment, 
as  we  shall  see,  is  binding  upon  the  stock- 
holders, and  of  necessity  must  be  so  upon 
all  creditors  who  presented  their  claims. 


That  such  is  Vhi  law  Oiere  U  lltOe  tf  any 
room  for  doubt. 

In  the  case  of  Howarth  r.  Lombard,  supra, 
in  referring  to  the  effect  to  be  glv^  to  the 
order  or  Judgment  in  whlcih  the  necessity  of 
enfordng  the  stoc^olders*  addltlmal  liabili- 
ty is  determined,  It  is  said: 

"The  ascertainment  is  like  a  common  case 
of  a  judgment  against  a  corporation  which  is 
bicdtui  on  itockbolden.  The  members  of  such 
corporations,  as  well  as  the  corporations  them- 
selves, are  within  the  Jurisdiction  of  the  local 
court  so  far  as  is  neceasary  for  the  determina- 
tim  of  1±»  rights  and  liabilities  oi  tbs  corpora- 
tion and  Its  nemben  amo^  themsdves.  In 
reference  to  this  kind  of  UabiUty  such  dedrions 
and  orders  are  binding  on  stockholders  who 
are  not  before  the  court  otherwise  than  by  vir- 
tue of  their  membership  in  the  corporatitm. 
Blderkin  v.  Peterwm,  8  Wash.  074  [36  Pac. 
1089];  Hawkins  v.  Glenn,  131  V.  S.  31»  [9 
Sup.  Ct.  7S9,  38  li.  Ed.  184] ;  Great  Western 
Telegraph  Go.  v.  Pnrdy.  162  U.  S.  S29,  336 
[16  Sop.  Ct.  810,  40  L.  Ed.  986] ;  Qlenn  v.  Lig- 
gett, 136  U.  S.  633  [10  Sup.  Ct.  867,  34  L. 
Ed.  262];  Sanger  v.  Upton,  91  U.  8.  66,  68 
[23  L.  Ed.  220] ;  Marson  v.  Deitber.  49  Minn. 
423  [52  N.  W.  38] ;  Lewis  v.  Glenn,  84  Va.  947, 
979  [6  S.  E.  866] ;  Hamilton  v.  Glenn.  86  Va. 
001  [»  S.  B.  12»];  Olena  v.  WUllams,  00  Md. 

98,  iia." 

In  Sanger  v.  Upton,  supra,  tbe  Supreme 
Court  of  the  United  States,  in  referring  to 
the  question,  held  that  in  contemplation  of 
law  every  stockholder  Is  "before  tbe  court  in 
all  proceedings  touching  the  corporation," 
and  thus  he  must  be  deemed  to  have  been  be- 
fore tbe  court  in  the  proceedings  wherein  the 
liability  of  the  bank  is  ascertained  and  fixed 
and  in  which  the  indebtedness  of  the  bank  Is 
determined.  Any  other  conclusion  would 
necessarily  lead  to  Interminable  litigation. 
If,  however,  tbe  stockholders  are  "before  the 
court"  In  sudi  a  proceeding  and  are  bound 
thereby,  It  would  seem  that  they  should  like- 
wise have  tbe  right  to  directly  attach  the 
order  or  Judgment  for  fraud  or  collusion, 
etc.,  and  have  It  set  aside.  See  2  Bla<^, 
Judgments,  I  683.  Tbe  attack  must,  however, 
be  made  directly  and  at  the  proper  time 
and  In  the  proper  maimer,  and  not  collaterally 
by  each  stockholder  when  he  Is  sued  to  re- 
cover tbe  addlUonal  liability.  If  tbe  right 
to  assail  the  order  or  Judgment  directly  for 
fraud,  eta.  Is  given  to  the  stockholders  they 
are  derived  of  no  legal  rights.  Moreover, 
such  an  attack  would  be  r^nlar,  orderly, 
and  expeditious,  while  to  permit  each  stock- 
holder to  assail  such  an  order  or  judgment 
in  the  action  in  which  his  additional  liabil- 
ity Is  sought  to  be  enforced  might  lead  to 
most  incongruous  results.  Of  oonrse,  any 
stockholder  may  set  np  any  ftcts  whldi  show 
be  is  not  liable^ 

In  this  connection  it  Is  also  Important  to 
ke^  in  mind  that  it  Is  not  necessary  to  ex- 
haust and  apply  all  of  the  general  assets  of 
the  bank  before  proceedings  to  the  enforce- 
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ment  of  the  stockholdeiB'  additional  liability. 
In  case  It  Is  made  to  appear  that  the  funds 
to  be  derived  from  that  liability  are  neces- 
sary to  pay  the  bank's  indebtedness.  In  re- 
ferrlng  to  tbat  sabject  the  Supreme  Court  of 
Mississippi,  In  Pate  v.  Bank  of  Newton,  HQ 
Misa  666,  77  South.  601,  which  Is  a  recent 
case,  decided  In  February,  1918,  In  the  course 
of  the  opinion,  said: 

"There  is  no  requirement  to  await  a  collec- 
tioD  and  application  of  the  debts  and  property 
of  the  bank  before  bringing;  this  suit  against 
the  stockholders.  In  many  cases  it  woold  re- 
quire a  considerable  period  of  time  to  collect 
the  debts  and  dispose  of  all  the  personal  and 
real  estate  belonging  to  a  bank,  even  though 
it  might  be  perfectly  manifest  that  when  this 
Is  done  there  would  stUl  be  a  large  deficit  doe 
to  tite  depoidtors.  If  the  bank  or  its  liquidators 
were  required  to  await  untfl  the  debts  had  been 
collected  and  the  assets  converted  into  cash, 
many  of  the  stockholders  might  escape  liabil- 
ity by  becoming  Insolvent  or  moving  out  of 
the  Jurisdiction  of  the  court  When  tne  stock- 
holders pay  this  liability  Into  the  bank  and  it 
is  applied  to  the  satisfaction  of  the  deposltorB' 
daima,  and  after  the  debta  of  tiw  bank  are  paid, 
If  there  were  any  funds  left  tiie  stockholder 
would  naturally  secure  this  remainder  as  a 
stockholder  of  the  bank ;  and,  of  course,  a  stock- 
holder who  had  paid  the  liability  would  first 
be  repaid  before  any  stockholder  who  had  not 
paid  such  liability  would  be  entitled  to  any 
dividend  from  the  proceeds  of  the  bank.  .  We 
therefore  think  tbat  the  suit  can  be  maintained 
whenever  it  Is  reasonably  apparent  that  the  as- 
sets of  the  baidc  win  not  pay  4e  depositors." 

[II,  1|]  Other  courts  bave  expressed  the 
same  tlion^t  In  different  language.  A  mo- 
ment's reflection  (bould  convince  that  the 
reasons  are  practical,  sound,  and  salutary. 
Why,  In  case  a  bank  la  hopelessly  insolvent 
and  cannot  pay  Its  debts,  should  Its  creditors 
be  obliged  to  wait  tlie  slow  process  of  con- 
verting ail  of  the  genml  assets  of  the  bank 
Into  oash  before  calling  apon  llie  atodchcdd- 
en'  additional  liability  to  pay  the  debts 
which  they  are  obligated  to  psiyT  If  audi  a 
coarse  be  pareued  It  most  often  result  In 
sacrificing  raloable  assets  by  too  hastily  con- 
verting them  Into  cadi.  It  is  for  the  best 
interests  ot  all  stockholders  tbat  the  assets 
of  the  bank  be  converted  Into  cash  at  the 
beat  iwlce  obtalnabl*  therefor,  and  as  nearly 
for  their  actual  value  as  the  conditimu  and 
cir cams ta noes  will  pmnlt  It  is  not  poed- 
ble  to  do  that  If  all  of  Uie  aasets  are  &m- 
verted  Into  money  wltbln  a  Aort  or  limited 
time.  Again,  any  amonnt  of  money  that  is 
left  after  the  debts  are  paid  must  by  the  re- 
ceiver be  distributed  amtmg  the  stockholders. 
Those  who  have  paid  their  additional  liabil- 
ity must,  as  a  matter  of  course,  be  preferred 
to  those  who  have  not  i>ald  up  or  only  partly 
paid.  In  case,  therefore,  where  It  Is  mani- 
fest that  a  bank  la  Inscdvent  It  la  to  the  best 
iB^ereats  of  all  dmciemed  that  Its  d^ts  be 
pnld  at  as  early  a  date  as  possible,  and  that 
the  assets  of  the  bank  be  not  tnmeoMBarlly 


and  unreasonaUy  sacrificed  by  a  forced  con- 
version Into  cash  at  any  price.  The  courts 
should  exerdse  their  full  power  lu  safeguard- 
ing, preserving,  and  protecting  the  rights  of 
all  the  interested  parties,  stockholders  as 
well  as  creditors,  and  require  the  receiver 
to  proceed  with  reasonable  expedition,  but 
with  fairness  and  Justice  to  all.  If  such  be 
done  the  method  or  nature  of  the  proceedings 
to  collect  the  stockholders'  additional  liabil- 
ity becomes  of  secondary  importance.  It 
therefore  seems  to  us  quite  needless  to  waste 
time  or  energy  respecting  what  tbe  character 
or  nature  of  the  proceedings  should  be  so 
long  as  the  rights  and  interests  of  both  the 
creditors  and  stockholders  are  preserved  and 
protected.  Moreover,  this  conrt  has  repeated- 
ly held  that  under  our  G<mstltutlon  all  tonaa 
of  action  are  abolished.  That  InslTxunent 
explicitly  directs,  "There  diall  be  but  one 
form  of  dvll  action  and  law  and  equity  may 
be  administered  In  tbe  same  action."  Why, 
then,  longer  quibble  about  what  the  form  <a 
nature  of  an  action  shall  be?  Under  the  fore- 
going constitutional  provision  the  only  ques- 
tion that  should  arise  In  any  case  Is  what 
relief,  and  the  extent  thereof,  the  complain- 
ing party  may  be  entitled  to  under  the  law 
when  applied  to  the  conceded  or  established 
facte  In  ttie  case.  True,  there  are  attll  equi- 
table as  contradlstlngulsfaed '  from  legal 
rights  and  remedies.  Ndither  the  rl^ta  nor 
tbe  relief  to  whldi  the  litigants  may 
be  entitled,  however,  dQ)end  upon  the 
form  or  nature  of  the  action,  but  are  entirely 
dependent  upon  tbe  nature  or  character  of 
the  facts  and  the  law  applicable  thereto.  In 
this  case,  therefore,  we  see  no  reason  what- 
ever why,  as  a  mattw  of  economy  and  con- 
venience If  for  no  other  reason,  the  receiver 
may  not  sue  as  many  of  the  stockholdezs  In 
one  and  the  same  action  as  may  be  most 
convenient  for  all  concerned.  Nor  do  w»  see 
why  be  should  not  sue  all  the  stoddiolders  in 
one  action  If  be  can  obtain  legal  service  upon 
them  or  it  tbey  Tdlnntarlly  appear.  Nor  do 
we  see  why  a  stockholder.  In  case  he  is  sued 
separate,  may  not  arte  that  his  case  be 
heard  In  connection  with  other  cases  In  case 
such  a  course  would  not  prejudice  the  rights 
of  others.  We  can  w^  understand  that,  In 
view  tbat  there  may  be  stockholders  who 
have  defenses  tbat  are  not  common  to  all 
BtociEbfHdtts,  mdi  stodcboldeta  may  .desire 
to  try  their  oases  ssparately.  That,  it  seems 
to  us,  however.  Is  no  reason  why  all  the 
stockholders  within  the  Jurisdiction  of  the 
court  may  not  be  sued  In  one  action.  If  It 
should  luipear  that  they  mli^t.  or  stnne  of 
than  wigIA,  be  prejudiced  by  a  Joint  trial, 
the  court  should  gmuit  them  separate  trials 
or  bearing  All  that  may  be  done  In  eon- 
fOTmlty  with  oar  pxocedore  and  wlthoat  sao> 
rlfldng  the  ri^ts  or  Interests  of  any  tme. 
Nor  Bboold  flDGh  a  ooone  ssreTeot  any  stoek- 
holder  from  appealing  to  this  court  separate- 
ly. Weareof  tibe<q^]ik>B,thMeAw«^thattta0 
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dfifeiidanft  condition  that  be,  as  a  matt» 
of  rls^t,  may  demand  to  be  sued  Jointly  wltb 
all  oQiex  atockliolders,  or  that  any  stodEhold- 
er  may,  aa  a  matter  of  right  demand  to  be 
Boed  separately,  or  that  he  may  on^  be  saed 
by  a  creditor  or  by  aeveral  creditors  Is  not 
well  founded.  Each  stockholder  may,  how- 
ever, bare  bis  rights  protected  as  bwlnbe- 
fore  stated. 

We  remark  that  we  perhaps  have  dwelt 
npon  certain  phases  of  the  case  longer  than 
Kerns  necessary.  In  view,  however,  that 
there  are  a  large  number  of  other  actions 
pending  in  different  courts  and  before  differ^ 
eat  Judges,  we  have  deemed  it  best  to  state 
car  reasons  fnlly  and  In  detail,  to  avcdd.  If 
possible,  farther  delays  and  unnecessary  liti- 
gation. 

The  Judgment  ot  the  district  court  of  Jnab 
connty  Is  titierefore  reversed,  and  the  cause 
is  remanded  to  that  court,  with  directions 
to  overrule  botti  the  general  and  qtedal  de- 
murrers, to  permit  the  defendant  to  answer 
the  oomplaiot,  and  to  set  up  such  legal  de- 
fenses as  he  may  have,  and  to  proceed  with 
the  case  In  accordance  with  the  views  herein 
expressed.  Defendant  to  pay  costs  of  this 
appeaL 

WEBEJB,  bdng  dlsqaallfied,  did  not  par- 
ticipate herein. 

COUFMAN,  O.  J.,  and  OIDBON  and 
THUBMAN,  JJ.,  eoncor. 


<66  Utab,  2M) 

BOB  V.  80HWBITZBB.  No.  828B.) 

(Supreme  Court  of  Utah.   Oct  18,  1819J 

1.  TauL  «s»46(l>— Oma  of  pioor  bx&hds 

XV  SAICE  POSITION  AS  PLBADIHO. 

An  offer  of  proof  atands  in  the  aame-  poad- 
tion  aa  a  pleading,  and  if  it  is  in  any  aense  con- 
tradictory it  will  be  construed  when  preaented 
against  him  who  relies  upon  it 

2.  BVIDINOB  «=»4&9(2>— BXTBIHBIO  PBOOF  XIT- 
AnidSSIBLB  TO  DIBCHAiaB  AGUIT  ISOU  KB- 
SONAL  LIABILITY. 

In  an  action  to  recover  from  an  agent  of  a 
etffporatiui  $200  paid  to  him  for  stock,  for 
which  he  receipted  individually  and  without  des- 
ignation as  auch  agent,  extrinsic  proof  that  he 
acted  in  a  representative  capacity  was  not  ad- 
missible to  discharge  tiim  from  liability.  . 

Appeal  from  Third  District  Court,  Salt 
Lake  Oounty ;  3.  Lonla  Brown,  Judge. 

Action  by  J.  B.  Boe  against  Thea  Schweit 
ser.  From  Judgment  for  plaintiCC,  defendant 
appeals.  Affirmed. 

King,  Straup,  Nlbley  &  Leatherwood,  of 
Salt  Lake  City,  for  appellant. 

Olson  ft  Lewis,  of  Salt  Lake  Ottj,  for  ro- 
spondent 

STBPHENS,  District  Judge.  In  this  case 
the  lesptuident  brought  an  action  against  the 


appellant  hi  the  District  Court  of  the  Third 
Judicial  District  for  Salt  Lake  County,  Utah, 
to  recover  S200  alleged  to  have  been  paid 
to  the  appellant  for  200  shares  of  the  caid- 
tal  stock  of  the  Fine  Gold  Placer  Mining 
Company.  The  assertion  of  the  resptmdent 
was  that  One  ai^diant  had  foiled  to  deliver 
the  stock  up(m  demand  after  full  paymo&t 
of  the  (200.  At  the  trial  of  the  cause  the 
respondent  introdnoed  In  evidence  the  fol- 
hywiag  instrtunent: 

"Plaintiff's  Exhibit  1. 

"December  15th.  1915. 

"Sold  to  J.  E.  Roe  two  hondred  shares  Fine 
Gold  Placer  Mining  Company's  capital  atodk 
at  one  ($1.00)  dollar  per  share,  to  be  paid  at 
the  rate  of  f50.00  per  month. 

"Thea  Schwdtzer. 
"Dec.  10/18.    Reed.  Ols  date  fifty  dollars 
($50.00).  Tbea  Schwdtx^. 

"Jan.  18/14.  Baed.  this  date  forty  doHazs 
($40.00).  Thea  Scbwettxer. 

"Feb.  19/14.  Beed.  this  date  sixty  dollars 
($60.00).  Thea  Scbweitser. 

'Jnly  18A4.  Becd.  tttis  date  twenty-five 
($25.00)  doUan.  Tbea  Schweltxer. 

"Ang.  17/14.  Beed.  this  date  twenty-five 
($25.00)  dollars.  Tbea  Schwdtaer.** 

Thereafter  the  respondent  iwoved  peyment 
of  the  $200,  and  rested.  The  appellant  tbea 
opened  hla  caae^  testlfled  that  when  Ezltiblt 
1  was  made  out  by  the  partlea  ttiey  liad 
"considerable  conversation,"  and  was  then 
asked  the  following  question: 

"Now,  state  whether  or  not  anything  was 
said  to  you  at  that  time  by  ICr.  Boe  rdativa 
to  where  or  how  he  wanted  this  stock  ddivcred, 
answer  that  'Tes'  or  *No.* " 

To  this  question  the  respondent  interposed 
the  objection  that  it  was  Irrelevant  and  Im- 
material, unless  it  sought  to  vary  the  terms 
of  the  written  Exhibit  1,  and  that,  if  It  did 
tend  so  to  vary  the  terms  of  Exhibit  1,  It 
was  Incompetent  The  court,  treating  the 
question  aa  <nie  calling  for  the  ntterance  it- 
self, aa  dlstlngulsbed  from  the  t&ct  of  utter- 
ance, sustained  the  objectton.  Tliereafter 
the  appellant  according  to  the  practice  of 
making  a  record  for  appeal  by  offering,  aft« 
an  adverse  ruling,  the  proof  <datmed  to  be 
excluded  by  the  ruling,  made  the  f<rtlowlng 
offers  of  proof:  (Because  of  their  Importance 
to  the  point  in  this  atH>eal  they  are  quoted 
from  appellant's  abstract  In  ^enso.  The 
reference  in  the  first  offer  to  "the  hundred 
sliares  of  stock"  relates  to  a  pfrint  not  ma- 
terial npon  this  appeal.) 

"I  offer  to  prove  by  this  wltaess  that  at  the 
time  the  memorandum  Introduced  In  evidence 
in  this  case  was  made  and  delivered  to  the 
plaintiff,  that  the  plaintiff  had  prior  negotia- 
tions  with  this  defendant  tor  the  purduae  ot 
stock  of  the  Hne  Gold  Mining  Gmapany,  and 
that  in  the  purchase  of  the  atoA-of  tlM  bmi- 
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dred  ahares  of  itock,  I  understood  it  is  admitted 
he  got  tha^-4ie  purchased  it  in  the  same  way 
and  took  a  receipt  from  the  defendant  and 
recdved  his  stock  from  the  Fine  Gold  Placer 
Mining  Company ;  that  at  the  time  and  on  the 
date  on  which  this  memorandom  of  agreement 
was  drawn  np  and  deLivered.  to  wit,  the  ISth 
day  of  December,  1915,  that  the  plaintiff  ape- 
dfically  requested  and  demanded  of  the  defend- 
ant in  this  case  that  he  simply  torn  the  money 
over  tp  the  company,  make  provisioQ  there  for 
the  ddivery  ot  the  stock  to  the  plaintiff  when 
it  should  be  paid  for,— and  we  further  offer 
to  prove  by  this  witness  that  in  compliance  widi 
that  request  and  demand  upon  the  tMtt  <tf  the 
plaintiil^  that  the  money  aa  it  was  paid  in 
was  pKRuptly  turned  over  to  the  treasnrei^the 
treasurer  of  the  Fine  Gold  Placer  Mining  Com- 
pany, and  waa  deposited  in  the  bank  by 
that  company  and  that  the  records  of  tlie 
company  show  that  the  money  was  received. 
We  further  offer  to  prove  by  this  witness  that 
after  tiie  recdpt  of  the  last  payment  the  Fine 
Gold  Placer  Biiniiv  Company  stood  ready  and 
willing  at  an  times  to  deliver  to  the  plaintiff 
200  ahares  of  stock;  that  aU  that  waa  done 
with  reference  to  depoaittng  the.  money  as  it 
was  paid  into  the  company  was  simply  to  per- 
fect title  to  the  stock  on  the  part  of  the  defend- 
ant and  put  it  in  a  position  to  be  delivered  im- 
mediately  to  the  plaintiff  upon  his  presentation 
of  the  receipt,  which  was  simply  for  the  pur- 
pose of  showing  that  in  paying,— and  to  diow 
ttie  Tina  G<dd  Placer  Mining  Gimipany  tiiat  the 
deUvefy  was  to  be  made  aa  Indteated.  We 
further  offer  to  prove  by  this  witness  tbat  tliis 
arrangement  was  consulted  to  by  the  Fine  Gold 
Placer  Mining  Company,  and  that  they,  simply 
as  a  matter  of  accommodation,  and  at  his  re- 
quest were  ready  to  deliver  it  to  the  plaintiff,— 
the  stock  after  it  was  paid  for.  We  further 
offer  to  prove  by  this  witness  thst  soon  after  the 
payment  for  this  stock  that  the  Fine  Gold  Plac- 
er Mfalng  Company  recognlasd*  in  snbstance 
and  effect  that  the  plaintiff^  was  die  owner 
and  holder  of  200  shares  in  addition  to  the 
100  shares  which  he  already  had  of  the  capital 
stock ;  that  the  plaintiff. participated.  *   *  •  " 

"I  offer  to  prove  by  Dr.  a  N.  Ray  of  this 
city,  who,  at  the  time  of  the  transaction  in 
question,  was  a  resident  physician  of  Bing- 
ham Canyon,  Utah,  that  he  waa  the  secretary 
of  the  Fine  Gold  Placer  Mining  Company,  and 
that  immediately  after  the  payment  of  the 
last  money  due  under  the  memorandum  of  agree- 
ment, that  he  stood  ready  and  willing  to  d<diver 
to  the  plaintiff  200  shares  of  the  capital  stock 
of  the  BHne  Gold  Placer  Mining  Company  in 
controversy  in  this  action,  and  that  at  all 
times  the  stodi  was  in  readiness  and  omditlon 
to  be  delivered  to  the  plaintiff  upon  his  pre- 
senting the  receipt  for  the  foil  payment" 

"I  now  offer  to  show  by  Mr.  A.  E.  Custer, 
a  -witness  now  present  In  court,  that  he  was  the 
president  of  Uie  Fine  Gold  Placer  Mining 
Company,  and  that  as  such  presldeut  he 
stood  rwdy  and  willing  as  the  executive  officer, 
the  bead  of  the  corporation  known  as  the 
E^ne  Gold  Mining  Company,  to  deliver  to  Mr. 
Boe.  the  plaintiff  in  this  action,  the  200  shares 
of  capital  stock  referred  to  in  tiie  memorandum 
of  agreement  in  this  action  at  any  time  after 
the  payment  for  the  same  by  the  plaintiff  upon 
the  presentation  of  the  receipt  <tf  Mr.  Sdiweit* 


ten  showing  that  the  mon^  had  been  paid; 
in  other  words,  that  the  company,  for  and  <hi 
behalf  of  Mr.  Schweitzer  through  Mr.  Cuater 
as  its  president,  and  Dr.  C.  N.  Ray  as  its 
secretary,  hdd  and  stood  ready  and  tdlling  to 
delivn  to  him  the  stock  which  he  had  request- 
ed from  the  defendant." 

Xtaeae  ctten  betng  reacted  by  the  oouzt, 
the  aivellAnt  leMed,  and  Qie  court  then  dl- 
T8ct«d  a  vudlct  in  favor  <tf  tbB  respondent. 
To  tiieBe  mllnga,  and  to  tin  direction  of  a 
verdict,  the  appellant  duly  excited,  and  np> 
cm  aocb  mllnga  and  direction  o£  verdict,  aa 
aa  upon  Qie  denial  of  a  motkm  for  a 
new  trial,  be  assigns  error.  It  la  the  oon- 
toitlon  of  Om  ai^ellant  that  by  tbe  rullnga 
ot  tbe  trial  court  be  was  denied  tbe  right 
to  show  an  agreemtoit^  extrinsic  to  Bxhiblt 
1,  relating  to  place  of  delivery  of  the  stock 
sold,  and  that  he  had  that  right  under  tbe 
view  that  Exliibit  1  is  an  incomplete  writ- 
ing. 

If  the  offers  of  proof  made  by  the  appel- 
lant could  be  said  to  c<H>cem  an  extrinsic 
agreement  upon  a  place  of  delivery,  a  sub- 
ject upon  whidi  Exhibit  1  Is  silent,  It  would 
be  proper  and  necessary'  here  for  the  court 
to  state  the  law  relating  to  extrinsic  proof 
where  writings  are  asserted  to  be  Incom- 
plete, that  is,  where  it  is  contended  that 
their  *1^1  ac^  has  not  by  the  parties  be«i 
"reduced  into  a  single  memorial,"  so  that 
"all  other  utterances  of  tbe  parties  on  that 
topic  are  legally  Immaterial  for  the  purpose 
of  determining  what  are  the  terms  of  their 
act.'*  (Wigmore  on  Evidoice,  voL  4,  {  2425.) 
But  the  offers  of  proof  do  not  concern  place 
of  delivery.  Therefore  any  statem^t  of  the 
law  upon  tbe  point  just  motioned  would  be 
obiter  here. 

[1]  Examination  €i  the  offers  of  proof 
shows  th«n  to  concern  not  place  of  delivery, 
tbe  subject  upon  which  Exhibit  1  is  silent, 
but  tbe  capacity  in  wttl<3i  the  ap^llant  was 
acting  at  the  time  at  Qu  ezecntiott  of  Exhibit 
1.  Upm  this  subject  Exhibit  1  is  not  silent 
On  tbe  contrary.  It  expresdy  and  definitely, 
without  eren  descriptlo  penuMue,  abmn  the 
appellant  to  have  aigned  in  a  personal,  net 
a  representatire^  capadty.  In  substance 
and  effect  the  offers  are  offers  to  prove  that 
tbe  appellant  waa  acting,  at  tbe  time  ct  the 
ezecutton  of  ExMUt  1,  not  aa  sellw,  but  aa 
agent  to  ac^  That  ia,  tbe  probative  effect 
of  the  testimony  (diered,  had  it  beoi  receiv- 
ed, would  bare  been  tiiat  ot  abowlng  that, 
notwithstanding  tlie  fact  that  the  appellant 
signed  Exhibit  1  in  his  personal  capacity, 
he  was  nevertheless  in  reality  acting  in  a 
representative  capacity,  so  tbat  the  real 
seller  was  tbe  Fine  Gold  Placer  Mining  Com- 
pany, and  tiie  appellant  only  an  agent  there- 
of. The  following  points  would  have  been 
established  if  the  proof  offered  had  been  re- 
o^ved:  That  the  money  paid  to  the  appel- 
lant was  not  to  be  retained  by  bim,  bat  was 
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to  be  tarned  onr  to  tlw  Fine  OoM  Placer 
Mining  C<Hiipaiiy;  th&t  the  money,  as  paid, 
was  In  fact  turned  over  to  the  treasurer  of 
the  Fine  Gold  Placer  Mining  Company,  and 
deposited  In  tbe  bank  by  that  company ;  that 
It  was  credited  to  the  respondent  on  the 
books  of  the  company;  and  that  the  Fine 
Gold  Placer  Mining  Company  stood  ready, 
after  the.  receipt  of  the  last  payment,  to  de- 
liver the  atodc  to  the  respondent  Nothing 
except  express  use  of  the  tetma  "principal" 
«8  aroUed  to  the  Fine  Qold  Placer  Mining 


CMDpany,  and  "agent"  as  applied  to  the  ap- 
pelant, could  characterize  more  clearly 
Uian  these  points  offers  to  show  It  to  have 
been  known  that  the  ^wUant  was  merely 
an  agent  to  s^  not  a  seller  In  his  own 
right  The  Fine  Ciold  Placw  Mining  Company 
was  to  8^  and,  according  to  tlie  proctf  songht 
to  be  Introduced,  did  get;  tbe  req?ood«ifs 
moaej.  The  reiv<mdent  was  to  get  Qie  stock 
directly  from  the  Fine  Oold  Pl&oer  Mlnli^ 
Company.  If  the  i^pdlant  wu  seller  in  his 
own  right,  why  not  also  retainer  of  the  pur* 
<Aiase  monw?  If  the  Fine  QcH  Placer  Min- 
ing Company  was  bnt  bailee  to  bold  for  de- 
livery, why  also  nltlmato  retainer  ct  tbe 
pnrcbaae  price?  There  Is  one  phrase  in  the 
offers,  "  •  *  •  that  all  that  was  d<me  with 
reference  to  depositing  the  money  as  it  was 
paid  Into  the  cwupany  was  simply  to  perfect 
title  to  the  stock  <m  the  part  of  the  defend- 
ant (aK>ellant)  and  put  it  in  a  posltkHi  to  be 
deltvered  immediate  to  tbe  plaintiff  upon 
bis  presentatl<m  of  the  receipt,  which  was 
simply  tor  the  purpose  of  showing  that  in 
paying, — and  to  show  the  Fine  Gold  Placer 
Mining  Company  that  the  delivery  was  to  be 
made  as  Indicated,"  which  might  be  talien 
as  an  offer  of  ptoot  that  the  appellant  was 
himself  and  In  his  own  right  purchasing 
from  tbe  Fine  Gold  Placer  Mining  Company, 
and  then  reselling  the  same  stock  to  the  re- 
spondent, ^d  at  the  same  price  (Itself  an  im- 
probable construction  of  a  business  contract 
of  sale) ;  but  that  meaning  is  upset  by  tbe 
offer  to  show  that  the  money  as  paid 
was  credited  to  the  respondent  If  tbe 
appellant  was  purchaser  in  the  first  in- 
stance, the  price  paid  would  surely  have 
been  credited  to  him.  There  Is  a  phrase  In 
the  offers,  "in  other  words,  that  the  com- 
pany, for  and  on  behalf  of  Mr.  Schweitzer 
*  *  *  held  and  stood  ready  and  willing 
to  deliver  to  him  (res[>ondent)  the  stock 
which  he  had  requested  from  the  defendant" 
which,  were  It  not  for  the  plain  contrary 
meaning  of  the  balance  of  the  proof  offered, 
might  be  taken  to  indicate  an  agency  in  the 
Fine  Gold  Placer  Mining  Company,  or  that 
that  company  was  a  gratuitous  bailee  to 
hold  the  stock  for  deUvery,  And  the  phrase, 
"this  arrangement  was  consented  to  the 
Fine  Gold  Placer  Mining  Company  •  •  ♦ 
and  they,  simply  as  a  matter  of  accommoda- 
tion, and  at  his  request,  were  ready  to  deliver 


it  to  tbe  plaintiff  (respondenQ  •  «  •  tbe 
stock  after  it  was  paid  for,"  might  give  rise, 
taken  alone,  to  a  similar  inference.  But  from 
the  standpoint  of  exactitude  these  are  danger- 
ous phrases.  "For  and  on  behalf  of  is  at 
least  a  mixed  question  of  law  and  fact  And 
what  was  tbe  scope  of  the  "arrangement"  to 
which  there  was  "consent"?  The  term  "ar- 
rangemoit"  is  broad.  It  must  be  taken  to  in- 
clude the  ultimate  payment  to  the  Fine  Gold 
Placer  Mining  Company  of  the  purchase  prices 
a  point  which  seriously  weakens  the  idea  of 
proof  of  a  gratuitous  bailment  And  in  any 
event,  allowing  such  idirases  fall  face  valusk 
they  do  not  overbalance  tbe  heavy  counter- 
weight of  Om  rest  of  the  proof  offered  np<m 
tbe  same  subject  "An  vlter  must  be  Judg* 
ed  exdosively  by  its  specific  contents  re- 
garded as  a  whole."  Wigmore  on  Evidence, 
vi^  1,  I  17b.  And  note  that  while  three 
witnesses  were  offered  here,  they  were  all 
offered  luwu  tbe  same  aubjct,  so  that  in 
legal  effieet  there  is  but  one  offer.  An  offer 
of  proof  stands,  moreover,  in  the  same  posi- 
tion as  a  pleadii^  If  It  Is  in  any  eeaaaa 
omtradlctCHy  it  will  be  construed,  when 
presented,  against  him  who  relies  upon  It 
There  seems  to  tbe  court,  finally,  notblng  in 
tbe  offers  which.  If  received,  would  have  aub- 
Btantlated  the  contention  of  the  appellant 
as  argned  undw  an  anal<^,  that  the  sltiH 
atlon  was  one  where  goods  sold  under  a 
memorandum  were  by  oral  agreement  to  be 
takoi  by  the  seller  to  ttie  place  of  business 
ot  a  tblrd  party  and  there  left  tor  the  buyer. 
It  does  not  appear  from  these  offers  that  the 
stock  sold  was  in  the  possession  of  the  sellCT— 
appellant,  and  by  him  actually  taken  to  the 
place  of  business  at  the  Fine  QoSA  Placer  Min- 
ing Company.  On  the  ccmtrary,  it  fairly  ap- 
pears from  the, offers  that  the  stock  always 
was  In  the  possession  of  the  Fine  Gold  Placer 
Mining  Company.  No  mention  Is  made  of 
specific  certificates  being  in  the  hands  of 
the  ai^llant  Indeed,  certificates,  as  such, 
are  not  mentlcmed  In  the  offers  at  all,  though 
tbe  word  Is  (mce  used  In  ttie  amended  an- 
swer referred  to  below. 

If  there  were  any  doubt  upon  tbe  face  of 
the  offers  themselves  that  they  would  have 
had  the  effect  of  proving,  not  an  extrinsic 
agreement  concerning  place  of  delivery,  but 
that  the  appellant  was  only  an  agent  not 
persiHially  interested  in  the  sale,  that  doubt 
would  be  ccHupletely  dissolved  by  paragraphs 
I,  II,  and  IT  of  appellanfs  amaided  an- 
swer, wherein  It  is  alleged  as  toOown  (tbe 
Italics  are  the  writer's): 

"I.  That  at  the  time  said  two  hundred  shareg 
of  the  capital  stock  of  the  Bine  Gold  Placer  Min- 
ing Company  were  sold  to  this  plaintiff  by  de- 
fendant and  that  noUaithiianding  the  fact  that 
$aid  memorandum  of  laJe  was  alfmed  by  thii 
defendant  peraonaXlv,  that  It  was  understood  by 
and  between  plMntiff  and  defendant  that  as 
payments  were  made  Cor  s^d  stock  that  defend- 
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ant  wonid  g^ve  plaintiff  a  receipt  for  tlie  same 
and  that  when  tbe  full  amoant  vas  paid,  plain- 
tiff would  present  liis  receipt  to  tbe  Fine  Gold 
Placer  Mining  Compan;  and  receive  bis  aald 
two  btmdred  abana  of  atock ,  and  It  was  flu- 
tter agreed  and  understood  by  and  between 
plaiiiliff  and  defendant  at  the  time  said  itock 
was  purdiaaed  that  defendant  would  pay  to 
•tba  VliM  Gold  Placer  Mining  Company  all 
money  received  by  him  from  plaintiff  aa  ttte 
lame  waa  paid,  and  defendant  further  alleges 
that  plaintiff  fully  understood  and  agreed  to 
present  his  receipt  to  said  company  and  recelv* 
said  two  hundred  shares  ot  stock  aa  referred 
to  in  said  receipt. 

"11.  Defwdant  farther  allies  that  all  pay- 
ments rec^Ted  bgr  bin  from  piatpHif  in  p^j. 
ment  for  said  stoA  to  the  full  amount  of  ^!00 
ms  promptly  paid  by  defendant  to  tl\e  Fine 
Gold  nacer  Mining  Company  at  the  several 
times  when  said  paymentB  were  received  by 
the  defendant  from  the  plaintiff,  and  defendant 
further  alleges  that  the  plaintiff  was  at  aaid 
times  credited  upon  tiie  books  <tf  the  Fine  Gold 
naeor  Mining  Company  with  tin  sev^al 
amounts  so  paid  in  to  the  full  amount  nl  $200; 
and  that  the  plaintiff  was  farther  credited  with 
stock  upon  the  books  of  said  company  to  the 
full  amount  of  two  hundred  shares  which  said 
stock  waa  subject  to  plaintiff's  order  and  to  be 
delivered  to  plaintiff  upon  tbe  presentation  of 
his  receipts  showing  payment  for  the  same." 

"IV.  Defendant  fwiher  aUevet  ihnt  he  w- 
cnvtd  «o  hmtfit  or  proM  whatsoever  as  m  r«- 
niH  of  <fc«  ioie  cf  aaid  ttodc  to  this  plaintiff 
and  defendant  la  farther  informed  and  be- 
fievea  and  upon  aueh  Information  and  belief  al- 
leges that  at  all  times  since  plaintiff  paid  for 
said  stock  he  could  have  had  a  certificflte  for 
the  same  by  presenting  his  receipt  to  the  EMne 
Gold  Placer  Mining  Company  as  plaintiff 
agreed  to  da" 

Note  respecting  this  answer  this  p6int: 
That  It  does  liot  say  *^twltlistandli)g  tbe 
fact  Qiat  sold  memorondnm  of  sale  wm 
Jefi  Htent  «  to  Mivery  It  was  nevertheless 
understood  and  agreed  that  delivery  should 
be  made  at  the  place  bnsliiess  the  Fine 
Gold  Placer  Mining  Company."  ov  vcwds  to 
Bwdi  tifect;  It  says  "notwithstanding  the 
Cact  that  said  memorandnm  of  sale  was  tign^, 
ed  by  this  defendant  personaUy,  that  It  w 
understood  and  agreed  by  and  betwee: 
plaiutiir  and  defradant  •  *  *  "—and  here- 
after It  Is  alleged  that  the  money  was  to  be 
paid  nltimately  to  Hie  Fine  Gold  Placer 
Mining  Company,  that  the  stock  was  to  be 
received  from  that  company,  that  the  money 
was  so  paid,  that  tbe  defendant  "received 
DO  benefit  or  profit  whatsoever  as  a  result 
of  tbe  sale"  of  the  stock,  and  that  the  plain- 
tiff (respondent)  could  have  bad  a  certificate 
by  presenting  his  receipt  to  the  line  Gold 
Placer  Mining  Company.  This  seems  to  the 
court  a  dear  case  of  pleading  that  though 


Oie  appelant  signed  In  a  personal  capacity 
he  was  only  an  agent  Therefore  tbe  proof 
offered  must  taSTe  been  to  that  efllect*  or  at 
variance  wlOi  Qw  pleading.  Note  eapedaUy 
that  the  allegation  that  the  defendant  (ap- 
pellant) "tec^ved  no  benefit  or  profit  what- 
soever OS  a  result  ot  tb»  sale**  oC  the  stocb 
Is  consistent  wUb  flie  allegattoi  that  tbe 
Fioe  Gold  Placer  Mining  Company  ultimately 
received  the  pnrcbaae  money,  and  is  consist- 
ent with  Oia  theory  that  that  company,  not 
tbe  appetloBt,  v»  Om  Belter,  and  is  Ineon- 
sistent  wfOi  Om  tbeorj  that  tbe  aroeUont 
waa  the  seller  and  the  Fine  Gold  Placer 
Mining  Company  merely  an  agent,  or  bailee, 
to  deliver. 

[2]  From  the  omduidoii  thus  oompdled, 
that  appellant's  offers  of  pnxtf  nmcem,  not 
place  of  delivery,  but  t3»  capadty  In  irtddi 
the  appellant  was  acUng  at  the  time  of  the 
execution  of  BxUbIt  1,  It  necessarily  follows 
that  the  acttw  of  the  trial  court  In  reject- 
ing the  proof,  directing  a  verdict,  and  deny- 
ing the  motion  for  a  new  trial  was  correct. 
Tbe  law  is  well  settled  that  where  an  agent 
has  signed  a  contract  In  a  personal  capacity, 
that  is,  executed  It  In  a  manner  clearly 
indicating  that  the  liability  la  Us  alone,  ex- 
trinsic proof  is  not  admlstdble  to  discharge 
him  from  liaUIity  upon  it.  If  he  person- 
ally is,  in  unambiguous  terms,  bound  to  ful- 
fill, he  must  fulfill.  Hlggins  v.  Senior.  8  M. 
&  W.  884;  Fisher  v.  Marsh,  6  B.  &  S.  411, 
416;  Cream  City  Glass  Co.  v.  Friedlander. 
84  Wis.  53,  54  N.  W.  28,  21  L.  R.  A.  ISS, 
36  Am.  St.  Rep.  895;  Weetem  Publishing 
House  v.  Murdlck,  4  S.  D.  207,  56  N.  W.  120, 
21  L.  B.  A.  671;  Naah  v.  Towne,  72  U.  S. 
(S  WalL)  680.  18  L.  Ed.  527;  Bulwlnlile  & 
Co.  V.  Cramer  and  Blohme,  27  3.  C.  376,  3 
S.  B.  776,  13  Ami  St  Bep.  645;  Bapld  Safety 
Filter  Co.  V.  Lautkhi  (Sup.)  167  N.  Y.  Supp. 
876;  Wlgmore  on  Evidence,  vol.  4,  S  2438 
(3) ;  Jones  Commentaries  on  Evidence,  vol. 
8,  8  452.  The  doctrine  of  Pym  v.  Campbell, 
6  KL  &  BL  368,  and  Sogers  v.  Hadley,  2 
H.  ft  O.  226,  that  it  can  be  diown  that  a 
writing  was  not  Intended  by  the  parties  to 
have  effect  aa  a  ctmtract,  la  not  ben  ap- 
plicable. 

It  is  umwOBMOiy  to  oommettt  upon  the 
auQiorltlea  dtsd  by  Uie  aK>ellant  Tb^  do 
not  oonoem  tbe  ride  stated  above. 

Tbe  Judgment  la  affirmed;  coats  to  the 
re«p<mdent 

WEBER,  J.,  being  dlsqualifled,  did  not  par- 
ticipate herein. 

OORFMAN,  G.  3.,  and  FRICK,  GIDEON, 
anA  THUJUIAN,  J  J.,  concur. 
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BABP  r.  STATB.    (No.  4TL) 

(Bnpreme  Goart  of  Arizona.    Nor.  13,  1919.) 

1.  iNDIOnCINT  AND  INFOBKATION  «=>110(31) 

— InroBUATioN  iNsnmonsHT  fob  failkno 

TO  STATE  ACTS  CONBTITUTINO  0FFBN8K. 

In  view  of  Pen.  Code  1913.  SS  934,  936,  938. 
939.  943.  and  Const  art.  2,  {  24,  an  information 
charginf  that  accused,  "on  or  about  the  27th 
day  of  December,  1918,  at  and  in  tiie  county  of 
Y.,  state  of  A.;  then  and  there  willfully  and 
nnJawfuIly  give,  sell,  and  dispose  of  intozicadns 
liquor  to  another,  contrary,"  etc.,  was  fatally 
defective,  in  that  it  did  not  contain  a  statement 
of  the  acts  constituting  the  oSenae  in  ordinary 
and  concise  language,  notwithstanding  the  rule 
as  to  the  sufficiency  of  charging  offense  in  the 
language  of  the  statute. 

2.  Irtoxioatino  uquobb  «=>210  InroBUA- 

TION  MUST  QIVS  KAICB  OF  BUTEB  OF  UQUOB. 
An  information  for  violation  of  the  Prohi- 
bition Law  must,  in  view  of  Pen.  Code  1913.  S8 
934.  936,  938,  939,  943,  and  Const,  art  2,  {  24, 
name  the  person  to  whom  the  liquor  was  »M  or 
given. 

Canning  ham,  O.  3^  dissentlnE. 

AiHieal  from  Superior  Court.  Tnma  Coon- 
tji  V.  Ij.  Ii^raham,  Jadge. 

Bailey  Bkirp  was  convicted  of  TtolatiDg  the 
Prohibition  LawB,  and  appeals.  Bevaraed, 
with  dlrectkms. 

A.  J.  Eddy,  of  Yama.  for  a^wUant 
Wiley  E.  Jones,  Atty.  Gen.,  C.  M.  Gandy, 
L.  B.  Whitney,  A.  B.  Baker,  and  F.  J.  K. 
UcBrlde.  Asst  Attys.  Gen.,  and  W.  F.  Tlm- 
mons,  Oonnty  Atty^  <tf  Yomo.  for  tb»  State. 

BOSS,  J.  The  appellant  was  charged  witb 
violating  the  prohlbltltm  laws  by  informaUon, 
the  accusii^  part  thereof  being  as  f<^ws: 

"ThB  said  BaU^  Earit,  on  or  about  the  27th 
day  of  December.  1918,  *  *  *  at  and  In  the 

county  of  Yuma,  state  of  Arizona,  did  tiien  and 
there  willfully  and  unlawfully  give,  sdl,  and 
dispose  of  intoxicating'  liquor  to  another,  con- 
tranr.  •  • 

To  this  Information  he  demurred  because, 

as  he  alleges — 

*it  does  not  contain  a  statement  of  the  acts 
constituting  the  offense  in  ordinary  and  concise 
language  and  in  such  a  manner  as  to  enable  a 
person  of  common  understanding  to  know  what 
Is  intended,  and  Is  not  direct  and  certain  as  to 
the  offense  charged  or  the  partlcnlar  drcum- 
■taneea  of  the  offense  diarged." 

The  demurrer  was  overruled,  and  upon  a 
trial  appellant  was  cmvlcted.  He  assigns 
the  overnillng  of  the  demnrrer  as  error. 

The  Information  does  not  give  the  name  of 
the  person  wht^  on  or  abont  Deconber  27th. 
pnrdiased  from  app^ant  Oie  Intoxicating 
liquor,  nor  does  It  set  forth  any  other  fact 


or  facts  to  Idmtffy  fbe  partlcnlar  transac- 
tion Intended  to  be  charged.  The  only  defl- 
nlte  and  certain  allegation  Is  that  a  sale  was 
made  by  appellant  "to  another"  In  Yuma 
county,  Ariz.  The  date  of  the  sale  as  ^ven 
does  not  tend  to  Identic  the  offense  because 
a  conviction  could  be  had  under  the  law  by 
proof  establishing  a  sale  In  Yuma  county  at 
any  time  within  two  years  before  the  Sl- 
ing of  the  Information.   Penal  Code,  S  939. 

It  Is  provided  by  section  9S6,  Penal  Code, 
that  "the  indictment  or  Information  most  be 
direct  and  certain  as  It  r^rds  *  *  *  (2) 
the  offense  charged ;  •  •  ♦  "  and,  accord- 
ing to  sectlMi  943,  "the  Indictment  or  Infor- 
mation is  sufficient,  If  it  can  be  understood 
therefrom  *  •  •  (6)  that  the  act  or  omis- 
sion charged  as  the  offense  Is  clearly  and 
distinctly  set  forth  In  ordinary  and  oondse 
language,  and  In  such  manner  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  Intended.   •  •   • " 

[1]  Does  this  Informatkm  meet  the  require- 
ments of  those  sections  of  the  statute?  It 
names  an  offense  of  a  class  but  it  does  not 
point  out  the  particular  one  of  that  class  for 
the  commission  of  which  appellant  is  to  be 
tried.  It  covers  any  and  every  possible  of- 
fense within  the  class  that  appellant  may 
have  or  could  have  committed  within  two 
years  before  the  Information  was  filed,  and 
one  as  directly  and  certainly  as  any  other. 
If  the  prosecution  may,  at  any  time  np  to 
and  before  the  introduction  of  its  testimony 
under  the  Information,  select  any  one  of  a 
number  of  vlolatlcms  of  the  law  by  a  defend- 
ant where  the  vtolatlons  may  consist  in  each 
case  In  selling  liquor  to  a  different  i>er8on  at 
different  times  and  places,  the  Information 
Is  anything  but  "direct  and  certain  as  it  re- 
gards the  offense  charged."  No  person  can 
tell  by  reading  such  an  Information  what 
"act" — sale  or  gift — ^was  Intended  to  be 
charged  as  the  offense,  ^e  act  charged  as 
the  offense — some  partlcnlar,  certain  act~ 
must  be  "clearly  and  distinctly  set  forth," 
that  Is,  described  so  as  to  distinguish  it  from 
^y  other  act  of  the  class  to  which  It  belongs, 
^d  In  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  act  Is 
intended"  to  be  charged  as  constituting  the 
offense.  Under  other  provisions  of  our  stat- 
ute the  Indictment  or  Information  must 
charge  but  one  offense  (section  938,  Penal 
Code),  and  it  must  contain  a  statement  of 
the  acts  constituting  the  offense  in  ordinary 
and  condlae  language,  and  in  such  manner  as 
to  enable  a  person  of  common  understanding 
to  know  what  is  Intended.  Section  934.  P«9ial 
Code. 

"fRie  object  of  these  provisions  is  to  present 
a  distinct  issue  for  trial,  and  dearly  inform  a 
defendant  of  that  with  whldi  he  is  diargcd,  that 
he  may  prepare  to  meet  it"  People  t.  Cunning- 
ham,  66  CaL  668,  4  Pac  1144. 


>ror  otiMr  etMB  ■••  auM  to!^  and  KBT>NUHBSa  In  all  K«r-Httmlwr«d  Olcerts  wA  laOum 
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If  the  prosecntltni  may  await  tbe  com- 
raeno^ent  of  the  trial  and  then,  for  the  first 
time,  6elect  one  of  a  class  of  acta  Induded  In 
the  terms  of  tbe  Inforroatira  upon  which  a 
cooTlctioo  will  be  adced,  all  of  these  objects 
would  be  completely  defeated.  A  defendant 
would  be  as  well  apprised  of  the  particular 
offense  laid  against  him  If  the  Information 
simply  alleged  "that  on  or  about  December 
27,  1818,  at  the  county  of  Yuma,  he  unlawful- 
ly sold  Intoxicating  liquors."  Adding  the  ex- 
preaslMt  that  he  sold  or  gave  away  the  liquor 
"to  another"  would  not  assist  the  court  or 
counsel  or  the  defendant  In  Identifying  the 
particular  offense  intoided  to  be  t^rged. 
In  People  v.  Webber,  188  CaL  14S,  70  Pac. 
1089,  It  is  said: 

**Tb9  Penal  Code  does  not  rdieve  the  proae- 
cnting  attorney  fnnn  the  necesrity  of  Informing 
the  defendant  with  reasonable  certalntr  of  the 
nature  and  particulars  of  tbe  crime  charged 
affilnst  Um,  that  he  may  prepare  his  defeom. 
and,  upon  aoqnlttal  or  omviction,  plead  his 
jsDi»rdy  against  farther  prowcatioii.** 

In  that  case  the  defendant  was  charged 
with  the  crime  of  burglary  by  entering  a 
certain  railroad  ear  end  tnUn  owned  by 
S.  P.  Company  with  Intent  to  commit  laiv 
oeny.  The  canmoit  upon  tbla  allegation 
was; 

"In  0ie  informataon  before  us,  the  defendant 
could  make  no  intelligent  preparation  for  his  de- 
fense witliont  bdng  prepared  to  defend  a^nst 
Hit  diarge  of  feloniously  entering  any  car  that 
was  In  the  train,  any  one  of  wbidi  the  proaecnt- 
Ing  attorney  might  sdeet  at  tiie  triaL" 

In  Teviewlng  this  questloD,  we  have  not 
overlooked  the  general  rule  that  an  Indict- 
ment or  InfonnatlQn  diarglng  ao  offense  In 
die  language  oC  the  statute  la  ordinarily 
sufficient,  especially  if  the  offense  Is  purely 
statutory,  but,  as  was  said  by  tbe  Suinreme 
Court  In  United  States  v.  Slnuncnia,  90  U. 
S.  S60,  24  L.  Bd.  819: 

"To  thti  general  rnle  there  is  the  qualificatioD, 
fundamental  in  the  law  of  criminal  procedure, 
that  the  accuied  must  be  apprised  br  the  indict- 
ment, widt  reasonable  certain^,  of  tbe  nature 
the  aeenaatlon  against  him,  to  the  end  that 
he  may  prepare  his  defense,  and  plead  the  Judg- 
ment to  any  aubseqaent  prosecntion  for  tbe  same 
offense.  An  Indictment  not  so  framed  la  defec- 
tive, altliongh  it  may  follow  the  language  ct  the 
statnta.** 

[2]  An  investigation  of  the  cases  discloses 
that  the  courts  are  not  In  agreement  as  to 
whether  an  Indictment  or  Information  that 
omits  the  name  of  the  purchaser  of  liquor 
la  sufficient  or  not  where  each  Individual 
sale,  as  under  onr  law,  constitutes  an  offense, 
but  we  are  satisfied  diat  the  just  and  fair 
rule,  and  the  one  Intended  to  be  prescribed 
by  our  statute.  Is  that  the  charge  must  be 
"direct  and  certain  as  it  regards  ttie  offense 


charged,**  and  to  be  so  the  Information  should 
so  identify  It  as  to  permit  a  defendant  to  pre- 
pare his  defense.  One  of  the  most  recent 
cases  to  speak  on  this  snbject  Is  Fehrlnger 
V.  People,  69  Colo.  8,  147  Pac.  861.  and  that 
court  came  to  the  conclaglon  that  an  infer- 
matlou  like  tbe  one  we  are  considering  was 
InsoffldenL  The  learned  judge  who  wrote 
the  opinion  brought  Into  review  and  analy- 
sis many  cases  on  both  sides  of  the  question, 
and  therefrom  deduced  tbe  following  state- 
ment of  the  law: 

"While  it  Is  uniformly  hdd  that  the  name  of 
the  vendee  need  not  be  set  forth  in  the  indict- 
ment or  information  where  the  offense  oonsiata 
in  selling  liquor  within  a  given  distance  of  a 
particular  building,  or  place,  or  by  a  common 
dealer,  or  in  beeping  liquors  for  sale,  etc.,  the 
uniformity  of  the  rule  is  not  maintained  where 
the  sales  involved  constitute  aeparate  offenses 
with  a  penalty  prescribed  for  each  sale,  and  in 
decisions  thereunder  we  find  some  confusion  and 
eonbvdiction.  It  would  seem,  however,  that  the 
later  deefsioiis  snd  best-reasoned  cases  support 
the  doctrine  that  the  Insertion  of  tbe  name  of 
the  vendee,  or  some  other  facts  sufficient  for  ad- 
equate idendficatloa  of  the  offense  di&rged,  is 
essential.  Fletcher  v.  State,  supra  [2  Obi.  Or. 
300,  101  Pac.  699,  23  L.  B.  A.  (N.  S.)  S81]. 
Moreover,  in  our  judgment  tbe  mis  should  be  ao 
determined  on  prlndple." 

Colorado  has  a  c<m8tltntlonal  prorbAon 
like  ours,  giving  to  the  accused  In  criminal 
cases  the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him.  Sec* 
tion  24,  art  2,  Aristma  C<Histitntion.  Tbe 
conrt  said,  In  speaking  oi  tbls  prorialia: 

"Now,  the  nature  of  a  thing  is  Its  sasential 
character;  that  Is,  tiie  sun  of  qualities  and  at- 
tributes which  mabes  the  thing  what  it  is  as 
distinct  from  others.  A  general  allegation  that 
the  accnaed  sold  intoxicating  liquor  in  a  certain 
city  in  contravention  of  law  certainly  dlaclosee 
none  of  the  essential  ingredients  or  attributes  of 
the  act  to  distingnish  it  from  any  other  act  of 
Uke  character.** 


A  very  onnprehenslTe  discussion  of  the 
cases  bearing  upon  tbls  question  will  be 
found  In  Fletcher  v.  State,  2  OkL  Cr.  800, 
101  Pac.  S99,  and  in  28  L.  R.  A.  CN.  S.)  681, 
where  the  case  is  fully  annotated. 

The  rule  requiring  the  pleader  to  insert 
the  name  of  the  purchaser.  If  known — and  If 
not  known,  to  state  that  fSct  or  "other  facts 
sufficient  A>r  adequate  identldcatlott  of  llie 
off»ise  charged" — ^wlU  work  no  hardship  vjf- 
on  tbe  prosecution,  and  is  eminently  neces* 
sary  to  the  end  that  tbe  accused  may  know 
what  he  is  charged  with,  so  that  he  can  pre- 
pare his  defense.  This  is  especially  so  in 
this  jurisdiction,  where  the  law  does  not  re- 
quire any  preliminary  bearing  In  misdemean- 
or cases  before  the  flUiv  of  the  Information. 
State  r.  Cole.  20  Aris. — ,  178  Pac.  988. 

Tbe  Judgment  ot  ttw  lower  court  Is  i» 


Digitized  by 


Google 


184  PACIFIO  BEFOBTBB 


(Art*. 


TexMd,  wltli  dlrectiona  to  sustain  the  demur- 
rer to  tlie  infonnatlfm. 

BAKEB,  concurs. 

CUNNINOHAM,  a  J.  (dissenttng).  Our 
Prohibition  amendment  of  the  state  CkmsUta- 
tl«m  (see  Iawb  191S,  p.  1)  art  2S>  i  1.  very 
closely  resembles — ^If  It  was  not  actually  a 
copy  of— sectloD  2139,  k.  8.  U.  S.  (U.  S.  CompL 
St.  I  4136a),  having  immaterial  chaDges  so 
as  to  apply  to  the  state  Instead  of  apidlylii« 
to  the  Indian  country. 

In  Btown  T.  State,  17  Aria.  814,  1S2  Pac. 
S78,  we  said  tiiiis  amendment  was  txwrowad 
as  ftir  as  imictlcaMe,  from  R.  S.  tT.  S.  i  2130, 
and  it  may  reasonably  be  given  Qw  constme- 
tltm  applied  by  the  courts  of  the  United 
States  to  the  federal  statute.  In  Parmenter 
T.  n.  S..  6  Ind.  T.  B80.  98  S.  W.  840.  the  Su- 
preme Oourt  of  Indian  Terrtttny,  relying 
principally  on  the  authority  of  Nelnxi  t.  U. 
S.  (G.  a)  SO  Fed.  112,  decided  that  the  in- 
dictment was  good  which  had  failed  to  state 
the  name  of  the  person  to  whom  the  Hqnor 
was  sold.  In  the  Nelsim  Case,  supra,  the 
United  States  Circuit  Oourt  calls  attention 
to  Uie  requirements  of  the  Oregon  statute  as 
to  i^eadlng,  which  is  the  same  as  ours  ia  that 
respect 

The  court  says: 

"As  to  the  last  asdgnment  6t  erroi^-the  fail- 
ure to  name  the  vendee  oi  the  liquor  in  the  in- 
dictment—the Gintborities  are  not  agreed  on  the 
quMtlon.  Bisb.  St  Crimes,  (  10S7;  2  Whart 
Crlm.  Law,  i  1610.  Hie  last  author  says  that 
the  prevalent  c^fcm  Is  tiiat  In  an  IndlctiiMnt 
for  selling  spirituous  liquors  to  smsll  measure 
contrary  to  law  the  name  of  the  vendee  need  not 
be  mentioned.  But  both  authors  indliie  to  tiie 
oplnln  tiiat;  an  prtadpls^  lbs  uuns  ooi^  to>' 


be  given,  If  known,  and.  If  not  known,  that  fact 
ou^t  to  ba  averred  as  an  eiense  for  the  omia- 
don ;  and,  in  my  Judgment,  such  is  the  better 
practice.  Bat  I  do  not  think  ihta  fmiisrion  ia 
a  matter  that  can  be  alleged  here  aa  error.  The 
name  can  only  be  required  for  the  more  conven- 
ient identification  of  the  transaction.  It  is  not 
a  necessary  Ingredient  of  the  offense,  particu- 
larly where  the  prohibition  to  sell  Is  general,  ir- 
respective persons.  If  it  was  a  case  of  pro- 
hiblti(m  to  sell  to  a  particular  person  or  dasa  of 
persons,  •  •  •  tiiere  would  be  man  naKua 
tor  holding  that  the  name  of  tibe  peraon  to  whom 
tiie  sale  was  made  Is  a  necessuy  part  of  Uw 
statement  of  tiie  ofCenae." 

The  cases  dted  upon  this  queetiau  leave 
authorities  strong  and  stiffldent  for  adopt- 
ing dther  side  of  the  question,  but  I  am  of 
the  opinion  that  the  better  reason  and  the 
policy  of  construction  adopted  by  this  court 
support  the  view  that  the  name  of  the  pur- 
chaser at  a  sale  of  liquor  in  violadim  of  the 
Arizona  law  need  not  be  avwred  In  the  In- 
formation chargliv  said  sale  as  a  crime. 

The  omission  of  tlie  name  of  tiie  purchaser 
at  such  aale  Is,  at  most,  technical  error  in 
pleading,  and  section  22,  art  6,  Constitution, 
prohibits  a  rtfreraal  In  such  case.  The  laa- 
guage  of  the  eonstltatlonal  profUon  is  aa 
follows: 

"The  pleadincs  snd  proceedlngB  In  criminal 
causes  in  the  courts  shaU  be  as  prorided  by  law. 
No  cause  shaU  be  reversed  for  technical  mor  in 
pleading  or  proceedings  when  upon  the  whole 
case  it  shaU  appear  tiiat  substantial  justles  has 
been  done." 

The  record  In  this  whole  case  presents  a 
Judgment  In  accord  with  substantial  Justice. 

For  these  reasons,  I  cannot  agree  to  an 
QxHia  reversing  a  Jodgoient  oC  omTictlOD. 
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HATS  at  aL  T.  AZBILL.   (No.  810&) 

(Sq^an»  Court  ot  Oklahoma,    Oct  28,  1919. 
Behearing  Denied  Not.  25,  1919J 

1.  Saxsm  «3»88{S>— Fbaudouitc  wbpmtonta- 

TIOS8  AS  to  VALira  NOT  EXPSCSSIonB  or 

OFHTioir. 

FalM  representationi^  made  in  the  lale  ot 
a  jack,  that  such  animal  was  all  right  and  a 
good  breeder,  ^e  only  purpose  for  which  be 
was  of  any  ralne,  were  not  mere  e^reeadons 
of  opinion  as  to  value,  bat  amounted  to  repre- 
sentations of  material  extrinsic  facts  affecting 
TalnSf  and  are  aaffiduit  m  whlcb  to  pradicate 
action  for  resdsalon  vt  die  contract. 

2.  Saues  •g3>41— Euu  or  oavkat  xicftob  hot 

APPUOABLX  OH  nAUDnUHT  COHOKAUCIHT. 

Olie  rule  of  caveat  emptor  does  not  apply, 
where  the  MQer  la  guilt?  of  the  fraudulent  con- 
cealment of  a  latent  dtfeet  afleetlng  ttia  value 
of  the  property  lor  tha  porpoae  for  whidi  it  Is 

bought. 

3.  iNSxauonona. 

Instructions,  conaldered  as  a  whole,  to 
correctly  state  the  law  and  foirly  submit  the 
issnea  to  the  jury  ar&dng  upon  the  proof. 

4.  Affeal  asd  esbob  ^3>1002— Vkbdidi  oh 
coNTUcnira  kviokhci  hot  bbvuwkd. 

Where  there  i»  a  conflict  in  the  evidence  aa 
to  material  facts,  and  there  Is  evidence  rea- 
sonably tending  to  support  tin  findings  of  Qte 
jury,  thB  verdict  and  JadgBMnt  based  OiereoB 
will  not  be  disturbed. 

Snor  from  District  Ooort,  AUklfit  Oonntyi 
Jamea  &.  Colllson,  Jndgfc 

ActioD  by  G.  D.  AaUn  against  WllUam 
Haya  and  Harry  ^chtar.  Judgment  for 
platntifl,  and  defendants  bring  errw.  Af- 
flnned. 

OwCT  A  Hill,  of  Cherokee,  George  W.  Part- 
ridge, of  Guthrie,  and  W.  B.  'Wiles,  of  Cher- 
okee, for  plaintiffs  in  error. 

Titus  &  Talbot,  ol  Cberokec^  for  defendaut 
In  error. 

OWEN.  C.  J.  fll  Axblll  brought  this  ac^ 
tion  against  Hays  and  Blditer  to  reai^d  ^ 
contract  under  whldi  he  pnrctiased  a  cer»- 
tatu  Jack  from  ttie  defendants  at  public  anc- 
tlOD.  He  allied  in  snbatance  tiiat  the  de- 
flHidants  falsely  i^resented  Oat  the  jack 
was  sonnd  and  a  good  breeder,  and  purposely 
concealed  a  latent  deCtet  vrhUA  rendered  Ibo 
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jack  useless  and  of  no  value  for  flUe  only  pur- 
pose for  which  be  conld  be  used,  and  for 
which  he  was  purchased.  Defendants  an- 
swered by  general  denial,  and  the  case  was 
tried  to  a  jury.  Tbere  was  a  sharp  ccmfllct 
as  to  what  representations  were  made,  and 
as  to  whether  the  alleged  latent  defect  ren- 
dered the  Jack  valueless,  and  the  Jury  found 
for  the  plaintiff  on  that  issue.  The  repre- 
sentations which  plaintiff  alleges  were  made 
were  of  extrinsic  facts  affecting  the  value  of 
the  Jack,  and  were  sufficient  on  which  to 
predicate  an  action  to  rescind  the  contract. 
They  were  not  mere  expresslims  of  opinion 
as  to  value^  and  fail  within  the  rule  announc- 
ed in  the  case  of  Homphrey  v.  Baker,  176 
Paa  896,  where  representattona  as  to  mate- 
rial extrinsic  facts  affecting  value  vrere  tadd 
sufficient  on  which  to  predicate  an  action  of 
fraud. 

[2]  Plaintiffs  In  error  contend  there  was 
no  warranty,  and  that  the  rule  of  caveat 
emptor  applies.  The  jury  evidently  fonnd 
from  the  evidence  there  was  a  fraudulent 
concealment  of  a  latent  defect  and  It  was 
held  In  Humphry  t.  Baker,  supra,  the  rule 
of  caveat  emptor  does  not  apply  where  the 
seller  is  guilty  of  the  fraudulent  conceal- 
ment of  a  latent  detect  affecting  the  value  of 
the  propertir  for  Om  pozpose  for  wbldi  It  la 
bought 

[H  Cooniel  orgs  ISun  was  oror  In  the  In- 
sfcmctlau  ot  Oa  exmrt  We  daran  it  unnecea- 
sary  to  aet  oat  the  insbnctiooB,  slaee  do  nov- 
A  OX  mnsual  qnestton  of  law  Is  praaented ; 
but  It  la  sofltelent  to  say.  from  an  examlna- 
ti(m  of  the  taiBtmetionB  taken  as  a  wh<de, 
the^  amount  to  a  comet  statement  of  Oie 
law.  and  falriy  presented  to  the  Jnry  tha  is- 
soes  nndar  the  teatlnuxiy; 

[4]  It  is  also  nrged  the  erldoiee  Is  not  suffi- 
cient to  sustam  the  verdict  nke  credibility 
of  the  witnesses  and  the  wdgfht  to  be  given 
their  testimony  was  a  matter  properly  snlv 
niltted  to  the  jury,  and.  there  being  evidence 
reasonably  tending  to  8upi>ort  the  verdict.  It 
will  not  be  set  aside.  Bass  v.  Olty  ot  Atoka 
(not  yet  offlclfUly  reported)  184  Pac.  673; 
Muskogee  mectrlc  Traction  Co.  t.  Bje,  88 
Okl.  93,  122  Pac.  339. 

Finding  no  error  In  the  record,  Uie  Jodff- 
ment  of  the  trial  court  is  affirmed. 

EANB»  RAINBT.  JOHNSON,  and  Hc^ 
NDIIJ^  JJn  ooDCBr. 


othir  I 
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STATB  ex  rd.  LAMBBBT  t;  LILLET. 
(No.  10908.) 

iSuvteme  Court  of  Oklahoma.   Oct.  28»  1919.) 

(SvlJaiut  ip  the  Court.) 

Habxas  cobpcs  «=»106— Dzbuissai.  on  oom- 
plianck  with  obdeb  or  lowkb  coubt. 
Where  the  petitioner  for  writ  of  habeas 
corpus  compUea  with  the  order  made  hj  the 
lower  court,  for  the  violatioii  of  wbich  he  was 
imprisQDed,  the  action  in  thU  court  will  ha  ^b- 
mined. 

Origliial  action  bj  Hie  Static  on  flw  rela- 
tion of  W.  B.  Lambert,  tor  mtt  of  habeas 
corpus  against  O.  B.  Lllley.  Action  dis- 
missed. 

Walter  Mathews,  of  Cashing,  for  petitioner. 
Hlggins  ft  Berton,  of  Cnshlnft  for  respond- 
ent 

FEB  CCRIAM.  It  having  been  made  to 
appear  that  petitioner,  W.  E.  Lambert,  has 
complied  with  the  order  of  the  court,  for  rlo- 
lation  of  which  he  was  Imprisoned,  a  deter- 
mination of  the  questions  presoited  bis 
petition  for  writ  of  habeas  corpus  wonld 
serve  no  useful  purpose. 

TbB  action  Is  therefore  dismissed. 


(7ff  Okl.  SS9) 

COLLINS  T.  OKLAHOMA  SPTATB  HOSPI- 
TAL et  sL  (No.  7794.) 

(Supreme  Court  of  Oklahoma.  Julj  25,  1916. 
On  Rehearing,  Oct.  28, 1919.) 

1.  LlBBI.  ABD  SUHDnt  «S96(1)— WOSM  IJ- 
BltOUS  P>B  SB. 

In  this  state  it  Is  libelous  per  ss  to  write 
of  or  concerning  a  white  person  that  said  per- 
son  Is  colored. 

.2.  LXBKI.    ARO    BLAICDSB    ^=»16  —  PLACUCa 

wam  FATiKHT  zn  oolobkd  wakd. 
A  cause  of  action  for  Ubel'  cannot  be  main- 
tained against  a  hospital  Cor  the  insane  on  ac- 
count  of  the  act  <tf  its  ofBcen  and  emj/ioj^  In 
pladng  a  white  patimt  In  that  part  of  the 
InstitutlMi  set  apart  and  used  for  colored  pa- 
tients. 

3.  '  lABEL  AMD  aZJUIDBB  ^=>1»— ConSTBUOnON 
or  AliXGBD  LIBELOUS  LARQITAaB. 

In  oonstruing  language  alleged  to  be  libel- 
ous, the  courts  should  give  to  said  language  13m 
same  meaning  and  uudetatanding  as  is  usually 

applied  thereto. 

4.  Libel  and  blah  deb  <8=»16— "Ob  othkb 

nXED  BEPBESEHTATIOll/*  XIT  BCATDn  DDXH- 
na  UBSL,  CONBTSOD. 

SeetioB  4906  of  the  Bavised  Laws  of  1910 
considered,  and  Md,  that  the  general  words, 

"or  other  fixed  representatloit,*'  are  used  for  the 


purpose  of  indndlng  odter  spedes  of  the  same 
kind  as  the  particular  wwds  tbon  used,  **wri^ 
ing,  printlsg,  lecture,  or  efflgy." 

6.  LiBKL  AltD  SLANDEB  «S»47— IXTTEB  TBOX 
HOSFITAI.  rOB  lErSANB  AS  PBXVUXQED  COM- 
UUNICATIOH. 

The  letter  which  constitstes  the  second 
cause  of  action,  and  attached  to  the  petition 
as  a  part  therei^  examined,  and  tiM  same  hM 

to  be  privileged. 

(Additional  SyUabut  by  Editorial  StaiJ 

8.  WOBDS  AND  PHRASES— **COIX«ED*'—'*Coik*' 

The  word  "colored,"  or  its  abbreviation, 
"col.,"  as  apidied  to  persons,  Is  Bynonymoas  with 
"negro." 

[Eyd.  Note.— For  Other  definitions,  see  Wiads 
and  Phrases,  Second  Series,  Colmd.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; John  W.  Hayscm,  Judge. 

Action  hj  Joseph  GoUlns  against  file  OUa- 
homa  State  Hosidtal  and  othors  for  Ubd, 
etc.  DemorrCT  to  petition  sustained,  and 
plaintiff  brings  error.  Affirmed. 

Robert  L.  McLendon  and  Cbas.  West,  boUi 
of  Oklahoma  City,  Jos.  L  Btill,  of  Muskogee, 
and  H.  H.  Hagan,  of  Tulsa,  tot  plaintlfl  in 
error. 

Parker  &  Simons,  of  Enid.  Bnrford,  Bobert- 
son  &  Hoffman  and  S.  P.  I'reellng,  all  of 
Oklahoma  City,  and  B,  B.  Wood,  of  Oklahoma 
City,  for  defradants  In  error, 

HOOEEB,  O.  It  Is  allied  in  the  petition 
in  this  case  that  JoeeiA  Collins  is  a  white 
person,  and  that  Lee  Collins,  a  finale  about 
3S  years  of  age,  Is  his  daughter  by  his  wife, 
and  is  a  white  person  of  pure  Caucasian 
blood,;  that  the  defendant  companlee  are  do- 
mestic corporatloxw,  and  ttiat  Uw  Oklahoma 
Sanitarium  Company  was  m  July  14,  1914, 
engaged  in  the  business  of  operatli^  for  profit 
a  hospitel  for  the  insane  at  Norman,  OkL,- 
and  that  about  November  19,  1914,  the  Okla- 
homa State  Hospital  became  the  successor 
to  the  Oklahoma  Sanitarium  (Company  In  said 
badness;  that  on  or  about  the  80th  of  July, 
'1914,  the  said  Lee  Collins  having  been  pre- 
Tlonaly  adjudged  Insane  and  committed  by 
tiM  proper  court  to  the  asylum  was  taken 
by  the  plaintiff  to  the  Oklahoma  Sanitarium 
Company  as  an  insane  {latlent  for  treatment, 
where  she  was  received  by  said  company  and 
placed  in  a  ward  used  by  the  white  people  at 
said  place;  that  a  ttm  days  tbereattor  those 
In  durge  of  the  Snstitntlon  placed  her  in  a 
ward  set  apart  for  negro  patients,  and  enter- 
ed upon  Its  records  <m)oslte  ber  name  the 
word  "colored,"  and  ther^  b^  ber  oat  to 
ttie  world  as  a  woman  having  negro  Mood, 
which  condition  continued  until  Pebmary, 
lOlS.  It  is  aUeged  by  the  plaintiff  that  hf 
reason  of  this  act  said  defradants  false- 
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ly  and  iH^ii<r''nwiy  lnqrated  to  this  plalntUT '  and  snch  agent  was  for  that  purpose  ttw  eor- 
either  the  commlaaltn  of  a  crime  against  the  |  pmtloD  Itself.  It  can  hardly  be  said  to  be 
}aws  at  this  state,  or  dse  of  being  tit  negro  a  pubUcatimi  of  a  Ubel  for  one  to  show  the 
blood,  and  that,  Inaannich  as  he  and  his  fam-  j  libelous  matter  to  himself, 
ny  were  reqweted  in  the  community  In  'Vrtdcb  This  eliminates  the  charge  In  the  first 
th^  resided  and  recognised  as  Wblta  people,  cause  of  action  that  the  word  "colored"  was 
this  fiilse  tmputatlcHi  caused  a  doubt  upon  1  written  opposite  the  name  of  Lee  Golllna,  and 
his  social  status,  and  caused  him  great  humll- 1  leaves  for  us  to  determine  wheth^'  It  Is  Ilbel- 
iation,  etc.,  for  whlcli  he  sought  damages  in  ous  under  our  statute  for  an  instltutlim  of 
the  sum  of  123,000.  !  this  character  to  place  a  white  person  In  a 

In  the  second  cause  of  action  it  Is  alleged .  ward  set  apart  for  Its  negro  patients.  The 
that  <m  <a  about  the  22d  day  of  January,  |  aueaOon  whether  it  Is  libelous  per  se  to  write 
1S15,  said  defendants  did  commit  a  wrongful  |  of  or  ooncwnlng  a  white  person  that  he  Is  a 
Ubd.  by  pnblUhlng  a  written  statemmt  made !  negro  has  bem  before  the  courts  of  many 
by  ttum  to  Jos^h  Collins,  this  plalndfl,  In  |  frtates  of  this  Dnlon,  and  has  been  decided 


tiie  form  of  a  letter,  which  Is  as  follows: 

*^Uahoma  State  Hospital, 

'Gorman.  Okl..  Jan.  22,  1815. 
"Joe  Collins,  Valliant,  Okl.— Dear  Sir:  I 
have  70un  of  the  16tb  inst.,  in  answer  beg  to 
say  that  Lee  Collins  (Col.)  is  in  fairly  good 
mental  condition;  also  good  phyrical  condition. 
We  are  miable  to  say  whether  this  iniproTe- 
ntent      more  than  temporary  at  this  time. 

Tours  truly,  D*  W.  QrUBn, 

"AAT.AK  Superintendent.'* 

-^md  Uiat  said  letter  was  exhibited  to  A.  A. 
Thurlow  and  other  persons,  and  sent  through 
the  United  States  mall,  which  contained  the 
false  statement  that  Lee  Collins  was  a  negro, 


from  both  viewpoints.  To  determine  Oils,- 
however,  we  must  refer  to  section  4856  of  the 
Bevised  Laws  of  1810,  and  by  that  we  see 
that  any  false  or  malicious  unprivileged  pub- 
lication by  writing,  printing,  etc.,  which  ex- 
poses any  person  to  public  hatred,  contempt, 
eta,  is  libelous.  In  this  stete^  where  a  rea- 
sonable regulatltm  of  the  conduct  of  the  races 
has  led  to  tbe  esteblisbment  of  sqwrato 
sdiools  and  separate  coaches,  and  where  coi^ 
ditloDS  properly  have  erected  Insnrmounteble 
barriers  between  tbe  races  when  viewed  from 
a  social  and  a  personal  standpoint,  and  where 
the  habits,  tbe  dlspoeltion,  and  characterlS' 
tics  of  the  race  denominate  the  colored  race 
as  inferior  to  the  Caucasian,  It  la  libelous 


and  by  reason  thereof  the  plalntUf  was  dam-       se  to  write  of  or  concerning  a  white  per- 


aged  in  the  sum  of  $26,000. 

[1, 2]  The  first  quesUoi  fOr  us  to  determine 
is  wtaeither  It  Is  libelous  within  the  purview 
of  our  statute  for  the  authorities  in  chaige  of 
an  insane  Institution  to  place  a  white  person 
In  Oiat  part  thereof  set  apart  for  n^ro  pa- 
tients. It  is  charged  in  tbe  petitloa  tliat  tbe 
ofilcers  and  agente  of  the  company  placed 
Lee  OoUlns  in  a  ward  set  apart  for  n^^ro  pa- 
tients, and  thereby  decOared  to  the  world  that 
she  was  a  negro  woman,  and  that  It  entered 
upon  Ite  records  opposite  ber  name,  wherever 
it  a];4>eared,  the  word  "colored." 

It  wlU  he  noticed  that  there  Is  no  (Aarge  in 
Oils  first  cause  of  action  in  said  petition  con- 
tained that  tbe  word  "colored,"  written  oppo- 
site the  name  of  Lee  Collins,  was  ever  pub- 
lished, and  In  order  to  consUtate  llb^  there 
must  be  a  publicatioiL  Under  the  allegations 
of  the  petition  the  writing  <mC  the  word  "col- 
ored" opposite  lier  name  upon  the  records  of 
tile  Institution  is  not  a  publicatton,  as  It  is 
not  alleged  that  the  same  was  ever  seen  1^ 
any  one,  or  that  said  books  had  ever  been  ex- 
amined  by  any  one  whatsoever,  or  that  tbe 
word  thus  written  had  ever  been  seen  or  read 
by  any  person  whomsoever.  This  In  our 
judgment  is  necessary  before  an  action  for 
lib^  can  be  based  thereon,  so  far  as  the  writ 
ing  of  said  word  Is  concerned.  Necessarily 
the  person  who  wrote  the  word  in  the  books 
must  have  seen  it,  but  that  perstm  must  have 
bem  the  agent  of  the  corporation,  if  the  act 


is  to  be  said  to  be  the  act  of  tbe  corporation,  friends." 


son  that  be  is  colored.  Notblng  could  expose 
him  to  more  obloquy  or  contempt,  or  bring 
him  into  more  disrepute,  than  a  charge  of 
this  character.  Speaca  r.  iMoae^,  116  Ta. 
767,  82  &  B,  74S;  Spotomo  v.  Fourichtm,  40 
La.  Ann.  423,  4  South.  71 ;  Flood  v.  News,  71 
S.  a  112,  60  B.  E.  637;  Jones  v.  Folk,  190  Ala. 
243,  67  South.  577;  Upton  v.  Times,  104  La. 
141,  28  South.  970. 

Is  tbe  placing  of  a  wUte  patient  In  that 
part  of  the  institution  used  and  set  apart  for 
colored  patients  libelous,  so  as  to  give  to  tbe 
patient  or  others  a  cause  of  action  within  the 
statutory  definition  of  libel?  What  Is  Ubel 
In  this  state  must  be  determined  by  tbe  pro- 
vision of  tbe  statute  as  deflned  by  section 
4956  of  the  Revised  Laws  of  1910.  In  other 
words,  a  cause  of  action  for  libel  In  this 
state  is  statutory,  and  to  determine  what  is 
libelous  herein  we  must  refer  to  the  stetute, 
as  that  Is  coutroUlng. 

[3]  Section  4956  Of  the  Revised  Laws  of 
1910  is  as  follows: 

"libel  la  a  false  or  malldons  unprivileged 
pobUeatlMi  by  writing,  printing,  picture,  or 
effigy  or  other  fixed  representation  to  the  ey* 
which  ezposea  any  person  to  pnbUc  hatred, 
contempt,  ridicule  or  obloqny,  or  which  tends 
to  deprive  bim  of  public  confidence,  or  to  In- 
jure him  in  his  occupation,  or  any  malicious  pub- 
lication as  aforesaid,  designed  to  blacken  or  vil- 
1^  the  memory  of  one  who  Is  dead,  and  tend- 
ing to  scandalise  his  surviving  relatiTSs  ur 


Digitized  by 


Google 


948 


184  PAcmo 


RBPOBTKB 


COkL 


Bat  we  cannot  see,  ander  the  view  tbat  we 
take  of  this  proTlslon  of  the  statnte,  how  an 
action  for  libel  can  be  based  thereon.  By  ref- 
erence to  this  statute  tve  Qnd  that  the  general 
words,  "or  other  fl-ted  representation,"  follow 
the  ennmeration  of  particular  classes  of 
things  contained  in  said  section,  to  wit, 
"writing,  printing,  picture,  or  efBgy,"  and 
nnder  the  well-known  role  of  statutory  con- 
Btmctlon  the  general  words  "or  other  fixed 
representation"  will  be  construed  as  appli- 
cable only  to  the  things  of  the  same  general 
nature  or  class  as  those  enumerated,  to  wit, 
"writing,  printing,  picture,  or  effigy." 

The  particular  words  used  are  presumed 
to  describe  certain  species,  and  the  general 
words  are  used  for  the  purpose  of  Including 
other  species  of  the  same  kind  or  genus.  The 
words  "or  other  fixed  representation,"  fol- 
lowing the  enumeration  of  'Vrlting,  printing 
picture,  or  effigy,"  are  therefore  to  be  read  as 
"other  such  like  kind  or  character."  What 
was  the  leglsIatlTe  intept  In  the  enactment  of 
this  statute,  when  the  words  "or  other  fixed 
representation"  were  incorporated  therein? 
If  the  Legislature  had  intraded  the  general 
words,  "or  other  fixed  representation,"  to  be 
used  in  their  unrestricted  sense,  they  would 
have  made  no  mention  of  the  particular  class- 
es mentioned  above  In  said  statute.  The 
generic  term  in  this  statute  is  the  false  and 
unprivileged  putdicatlon,  and  the  special 
words  are  used  to  describe  the  classes  or  spe- 
cies of  the  generic  term,  and  the  general 
words  are  used  to  Include  other  species  of  the 
same  kind  as  those  referred  to  io  the  particu- 
lar words  above  glvea.  In  36  Cyc.  p.  1119,  It 
iBsald: 

"By  tlie  rule  of  construction  known  as  'ejus- 
dem  generis,*  where  general  words  follow  the 
enumeration  of  particular  daases  of  persons 
or  things,  the  general  words  will  be  construed 
as  applicable  only  to  persons  or  things  of  the 
same  general  nature  or  class  as  those  enumerat- 
ed. The  pai^cular  words  are  presumed  to  de- 
Bcribe  certain  species  and  the  general  words 
to  be  used  fw  the  pnrpese  of  Induding  other 
spedes  ct  the  same  genus.  The  rule  is  based 
on  the  ol>Tioa8  reason  tbat  if  the  Legislature 
had  intended  the  general  words  to  be  used  in 
their  unrestricted  sense  they  would  have  made 
no  mention  of  the  particnlar  classes.  The 
words  'other*  or  'any  other,'  following  an  enu- 
meration of  particular  clasaea,  are  therefore  to 
be  read  as  'other  such  like,*  and  to  isehlde  only 
others  of  like  kind  or  character.'* 

See  the  authorities  cited  Id  ttie  notes  on 
page  1120. 

In  21  Bna  of  Law  (2d  Ed.)  p.  1012.  it  is 
said: 

"Where  general  words  follow  particular  ones, 
the  rule  is  to  construe  the  former  as  applicable 
to  persons  or  things  ejusdem  generis.  This 
rule,  which  Is  sometimes  called  Lord  Tenter- 
den's  rule,  has  been  stated,  as  to  the  word  'oth- 
er,' thus:  Where  a  statute  or  other  document 
enumerates  several  classes  of  persons  or  things, 
and  immediately  foUoiring  and  dassed  with 


such  enumeration  the  cbraas  embraces  'other' 
posons  or  things,  the  word  Nrtber*  wOl  gen- 
erally be  read  as  *other  saeh  Hke,*  so  that  pei^ 
sons  or  things  therein  comprised  may  be  read 
as  ejusdem  generis  with,  and  not  of  a  qnality 
superior  to  or  different  Cran,  thoss  spedfically 
enumerated." 

See  the  authoritlefl  dted  In  the  note  on 

this  page. 

This  court  In  the  case  ct  Kansas  City 
Southern  By.  Co.  v.  .  Wallace  et  aL,  38  Okl. 
233, 182  Pae  908, 46  L.  a  A.  (N.  &)  112,  said: 

"It  Is  tme  tiuLt,  under  the  doetilna  ejusdem 
generis,  general  wrads,  andi  as  diose  Just  re* 

ferred  to,  for  the  purpose  of  aacntaining  the 
intent  of  the  Legislature,  are  generally  restrict- 
ed in  their  scope  to  the  ^ledfic  class  of  objects 
named.  But,  as  is  said  by  the  Supreme  Court 
of  Uissouri  in  die  case  of  State  v.  Smith.  233 
Mo.  242,  IBS  8.  W.  466.  83  L.  R.  A.  (N.  &) 
179:  The  rule  of  «Jnsd«n  generis  b  *  *  * 
resorted  to  merely  ss  sn  aid  In  eDastmetioa. 
If,  upon  eonaddeiation  of  tin  whole  law  npos 
the  subject,  and  the  purposes  sought  to  be 
effected,  it  Is  apparent  ^t  HtB  Le^ature  in- 
tended the  general  words  to  go  beyond  the 
dasa  specifically  designated,  the  rule  does  not 
apply.  If  the  particnlar  words  exhaust  the 
class,  then  the  general  words  must  have  a 
meaning  beyond  the  class  or  be  discarded  alto- 
gether."* 

Now  we  submit  that  the  part  of  special 
words  here  used  did  not  exhaust  the  class  In- 
tended, and  therefore  the  general  words  did 
not  have  a  meaning  beyond  the  class  and  can- 
not be  discarded.  In  other  words,  there 
might  be  a  question  of  doubt  as  to  whether 
an  engraving  or  a  statue  or  a  wased  figure 
would  come  within  the  8i>ecial  words  need  in 
this  statute;  but  the  Legislature,  In  order  to 
embrace  everything  within  the  class,  used  the 
words  "or  other  fixed  representatlOT."  Nu- 
merous authorities  could  be  cited  upon  either 
side  of  this  proposition,  for  It  Is  entirely  a 
matter  of  l^slatfve  Intent,  to  be  determined 
from  a  construction  of  the  statute.  The  way 
we  view  It,  however,  and  applying  what  to 
us  is  a  fair  and  a  reasonable  construction  of 
the  statute  In  question,  we  must  hold  that  the 
words  "or  other  fixed  representation"  must  be 
limited  to  the  class  Intended  by  the  use  of  the 
particular  words  "writing,  printing,  picture, 
or  effigy"  as  contained  In  the  first  part  of  the 
statute. 

We  cannot  say  that  placing  a  white  patient 
In  that  part  of  the  Institution  net  apart  for 
colored  patients  comes  within  the  application 
of  the  statute  so  as  to  make  the  same  libel- 
ous. However,  If  It  were  libelous,  we  ex- 
ceedingly doubt,  nnder  the  provision  of  our 
statute,  whether  the  plaintUT  would  have  a 
cause  of  action  therefor. 

[4]  As  to  the  second  cause  of  aCtlon,  It  Is 
contended  that  the  communication  complained 
of  is  a  privileged  communication;  the  same 
being  a  letter  from  the  snperlntraident  of 
Qie  asylum  to  tiie  father  of  Lee  CoUlui^  a  pa- 
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tlent  at  that  Instltxitlcai,  tn  reference  to  b^, 
and  belnff  written  In  reply  to  a  letter  ad- 
dressed to  the  instltotioii  the  irtalntlff 
here.  In  the  britf  of  the  plaintiff  In  error 
itUaald: 

"In  tills  letter  In  the  Instant  case  tin  robject 
matter  of  the  letter  was  the  mental  condition 
of  Lee  OoIUns.  As  to  that  the  letter  was  qnal- 
IfletSr  privileged,  but  the  letter  of  inqolry  did 
not  seek  information  as  to  the  race  of  Lee 
Ckdllns.  That  fact  had  no  reference  to  her 
mental  condition  and  had  no  bearing  upon  it. 
When  the  informatioB  waa  Tolnnteered  that 
Lee  Collins  was  colored,  It  was  infermatitm 
neither  asked  for  by  the  letter  vl  Inaoiry,  nor 
pertinent  to  the  letter  ef  rqylr.  It  was  en- 
tiielj  fonigB,  DBtme,  demiatorr  mattw,  for 
whidi  the  d^andants  oannot  dafm  the  doak  of 
qualifiedly  piiTQeged." 

[I]  OoortB.  In  coutrnlxic  pnbUcatton  time 
to  be  libelous,  must  adopt  the  same  mwmlni, 
and  give  to  Oie  words  naed  0ie  same  under- 
standing  aa  others  would  (ffdlnftrllr  give  to 
tbem.  If  the  words  as  naed  would  ordinarily 
convey  to  tlw  public  a  meaning  wblA  woidd 
subject  009  to  obloquy,  etc  ftod  are  otboiriM 
libelous  the  eoarC  dionld  glTe  to  tliein  that 
meaning  and  nndenitandlng.  If  an  abbrevi- 
ated wwA  Is  used,  tlie  ebnrt  Should  give  to 
the  abbreviation  the  same  meuiing  and  un- 
derstanding that  is  commonly  ^ven  and  un- 
derstood by 'the  use  of  such  an  abbreviated 
word.  Here  the  abbreviated  word  for  "col- 
ored," or  "CoIV  is  used  in  said  letter,  and  is 
complained  of  as  libelous.  *'CoL'*  la  an  ab- 
breviation for  "adored,"  and  ttao  word  "ccA- 
ored"  is  synonymous  with  the  word  "negro." 
and  inasmuch  as  "OoL"  is  an  abbreviation 
for  "colored,"  and  the  word  "colpred,'*  as  ap- 
plied to  the  person.  Is  synonymous  with  the 
word  "negro,"  it  Is  libelous  per  se  to  write  of 
a  white  person  that  he  Is  colored. 

[6]  We  agree  with  the  defendant  In  error 
that  the  entire  contents  of  this  Irtter  com- 
plained of  is  privU^ed.  It  waa  written  by 
the  superintendent  of  an  Institution  having  in 
charge  the  patients  of  the  state,  helpless  and 
unfortunate  as  they  are,  to  the  father  of  one 
of  the  patients,  no  doubt  grievoualy  interested 
In  that  patient's  wdfar&  Hie  law  as  well  aa 
the  dictates  of  common  humanity  Imposed  up- 
on the  superintendent  of  that  Institution  the 
duty  of  answering  inquiries  of  such  character, 
and  likewise  the  duty  of  answering  fully, 
fairly,  and  freely  as  to  t3ie  eondition  of  the 
patient  inquired  about  As  we  view  it,  the 
subject-matter  of  the  letter  was  Lee  Cc^llna, 
and  it  was  the  duty  of  the  superintendent 
to  write  to  her  father,  not  alone  as  to  htf 
mental  condition  and  her  physical  wellbre, 
but  any  other  fact  or  circumstance  which  he 
should  Jcnow  in  order  that  he  might  be  the 
better  enabled  to  aid  and  assist  in  her  com- 
fort and  welfare.  If  she  was  regarded  at 
ttie  Institution  as  colored,  it  was  his  doty  to 


inform  the  father  of  that  fact,  so  that.  If  an 
Injury  was  being  done  to  her,  It  could  be 
remedied;  and  if  the  letter,  which  Is  the  pub- 
lication complained  of,  is  protected  by  the 
rule  of  being  quallQedly  privileged  in  all  oth- 
er things  save  and  except  the  use  of  the  ab- 
breviated word  "Col.,"  then  the  entire  sub- 
ject-matter of  the  letter  was  likewise  within 
the  rule. 

Viewing  tbis  matter  as  we  do,  we  must 
hold  that  the  aUegatlona  contained  In  the  first 
cause  of  actiiHi  of  Uie  petition  do  not  set 
forOi  fftcts  sufficient  to  constitute  libel  within 
the  purview  of  our  statute^  and  that  the  11- 
below  matter  ocHnplained  of  is  the  second 
cause  of  action  Is  privileged,  and  the  Judg- 
mcnt  of  ttw  trial  court  In  sustaining  a  de- 
murrer ttwreto  must  be  afllrmed. 

PUB  OUBIAM.  Adopted  tn  wholeL 

PER  OUBXASf.  The  petition  for  rehearing 
in  this  case  was  heretofore  granted,  and  the 
eaose  has  been  idnard  on  oral  argnment  and 
bri^  mbmltted.  After  further  consideration 
of  the  questions  urged  for  reversal  <tf  the 
Jndgm«it  of  the  trial  court,  we  are  of  the 
aplaUm  that  the  former  decision  Is  correct 
and  the  opinion  of  the  Commission,  filed  on 
July  25, 1916.  is  adopted  as  the  oidnlon  of  the 
court  In  tUs  case. 


an  Cal.  468) 

CHING  WING  T.  SOTTTH?atN  PAO.  CO.  et 
aL    (L.  A.  5274.) 

(Supreme  Conrt  of  California.   Oct  26,  1919.) 

1.  Appeal  and  ebbob  ^9979(2)— Revhw  ot 

OBDKB  QBANTina  IVKW  TBTAL. 

In  im  action  against  a  nUroad  for  tiie 
deatii  of  one  iTtaig  on  the  tradi,  where  he  had 
been  thrown  by  an  aotomobfle,  as  order  set- 
ting adde  verdict  for  defendant  and  grandng 
a  new  trial  to  plaintiff  cannot  be  Interfered 
with  on  appeal,  where  the  record  shows  ample 
evidence  to  indicate  that  the  engineer,  If  he 
had  ezerdsed  due  care^  conld  have  seen  the  de- 
ceased In  an^le  time  to  have  stopped  the  train. 

2.  Razlboads  ^»812(4— Leablb  it>a  ikjxj- 

BIBS  TO  FBBSOir  OIT  TBUK  Vinm  LAST 
OUAB  OHAHOK  DOOnUim. 

Where  one  was  thrown  onto  a  railroad 
track  bj  an  automobile  at  a  crossing,  and  the 
engineer,  if  he  had  exerdaed  due  care,  could 
have  seen  him  in  time  to  have  stopped  the 
train,  but  failed  to  do  so,  the  nUroad  was  lia- 
ble for  running  over  him. 

Department  L 

Appeal  from  Siqwrior  Oonrt,  Los  Angelee 

County ;  Louis  W.  Sfyers,  Judge. 

Action  by  Chlng  Wing,  as  administrator  ot 
tbe  estate  of  Wong  On  King,  deceased, 
against  the  Etonthem  Padlle  Oonqmny,  SL  GL 
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Jordan,  and  Warren  If.  ^Hionie.  From  an 
order  setting  aside  a  verdict  in  favor  of  de- 
fendants, and  granting  a  new  trial,  defend- 
ants appeaL  Affirmed. 

Henry  T.  Gage  and  W.  I.  Gilbert,  botb  of 
Los  Angeles,  for  appellants. 

Harry  M.  Irwin  and  Waldo  M.  Tork*  boUi 
of  Los  Alleles,  tot  respondent 

At  the  conclusion  of  the  oral  argument, 
SHAW,  J.,  delivered  the  (pinion  of  the  court; 
LAWLOH,  J.,  and  OLNBY,  J.,  concurring: 

This  Is  an  action  for  damages  f6r  the 
death  of  decedent,  Wong  On  King,  all^d  to 
have  been  caused  by  the  conduct  of  the  de- 
fendant in  negligently  propelling  its  engine 
along  Alameda  street  In  the  dty  of  Los  An- 
geles, at  a  street  crossing,  over  his  body  then 
lying  on  the  railroad  track,  where  he  had 
been  thrown  by  a  passing  automobile.  A 
verdict  was  given  for  the  defendant,  and  the 
court  below  granted  a  new  trial. 

[1,  2]  The  only  point  assigned  for  reversal 
Is  that  the  evidence  did  not  Justify  the  order 
granting  a  new  trial;  that  is,  that  on  the 
evidence,  as  given,  the  verdict  should  have 
been  for  the  defendant  as  matter  of  law.  The 
record  shows  ample  evidence  to  Indicate  that 
the  engineer  In  charge  of  the  train,  if  he  bad 
exercised  due  care,  could  have  seen  the  de- 
ceased lying  on  the  track  In  ample  time  to 
have  st(^iped  tlie  train.  Under  these  ctrcnm- 
Btances  we  cannot  disturb  the  tfrder  oit  tb» 
court  granting  a  new  triaL 

^□le  OTdor  ia  affirmed.  ■ 


081  Gftl.  m) 

In  re  HARTLKT'B  BSTATB.  (L.  A.  6202.) 
(Snprema  Oonrt  of  CaUAmda.  Oct  27,  1919.) 

1.  Wnxs  9=3288(3)— BuBOEN  to  pbovi  vt- 
VALium  or  OLAUBK  or  oloobafhic  wxll. 

Where  rd  olosraphie  will  was  admitted  to 
probate  witb  a  separate  residuary  dsnse  aa 
part  of  it,  cm  ntbsequent  contest  tlie  burden 
rested  on  contestants  to  sbow  tiie  residuary 
clause  objected  to  was  not  a  valid  testamentary 
di^sition  by  testator  because  not  dated;  the 
origiDal  order  of  probate  creating  a  prims  facie 
presumption  that  the  will,  residuary  clause  and 
all,  was  a  single  instrument  covered  by  the 
single  date. 

2.  Wills  €=>130— Resiouabt  clause  of  oi-o- 
gra.fhic  wiix  oovebed  bt  date  or  mair 
ihstbuuent. 

If  the  separate  residuary  clause  of  an  cAo- 
graphic  will  was  written  by  teaUtor  when  he 
wrote  the  body  ot  the  instrument  as  part  of 
the  same  testamentary  act  the  instrument  as 
a  whole  was  a  stn^e  Instrument,  and  the  data 
at  the  b^inning  covered  both  portions  of  it 


Dcvartnmt  1. 

Appeal  from  Superior  Court  Loa  Awg^i*^ 
County;  Lewis  B.  Works,  Judge. 

In  the  matter  of  the  estate  of  Frank  J. 
Hartley,  deceased.  From  an  order  revoking 
probate  of  a  portion  of  decedent's  will,  an  ap- 
peal was  taken.  Order  rever^ied. 

B.  B.  Rogers,  of  Los  Angdes  (I*  V.  Silver- 
stein,  ot  Los  Angeles,  of  counad),  for  appd- 
lants. 

Clyde  0.  Shoemaker,  Gewge  H.  Woodnff, 
and  Woodntfl  &  Shoemaker,  all  of  Los  An- 
gelea,  for  respondents. 

At  Hie  condnstOD  of  flu  oral  argQment  OL- 
NEI7,  3.,  deUvered  flie  opinion  of  the  eonrt, 
SHAW,  J.,  and  LAWLOR,  J.,  concurring: 

In  flils  case  a  docmnait  entirely  written, 
dated  and  allied  in  the  band  of  the  testator, 
was  admitted  to  probate.  The  atlie  docu- 
ment reads,  as  follows: 

"Los  Angeles^  CaL,  Aug.  ISth.  1017. 
**M]r  Last  WUL 

'Ttaak  J.  BardejMbeing  of  sound  and  dis- 
posing  mind— as  fdlows— X  bequeath. 
To  my  daughter  lilUan  M.  Murphey. .  500.<X) 

To  my  daughter  Edith  F.  Haney  $C00.00 

To  my  son  Francis  C.  Hartley  $500.00 

To  my  daughter  Loretta  T.  Hartley. . .  9500.00 

To  my  son  Sylvester  B.  Hartley  $500.00 

To  my  BOn  Lawrence  F.  Hartley  $500.00 

To  my  son  Herbert  J.  Harfley  $500.00 

To  my  wife  Ida  B.  Hartley  $100.00 

and  no  more  as  property  settlement  has  long 
been  aisd^  same  is  d  record.  And  I  hwdn 
name  my  son  Francis  O.  Harttsy  to  act  aa  ad- 
ministrator of  my  estate  and  in  caae  of  Ids 
death  my  daughter  BdiUi  F.  Banc^  to  act  as 
my  administratrix. 

'    "[Signed]  Frank  J.  Hartley. 

"Residue  to  be  divided  equally  between  my 
daughter  Lillian,  my  daughter  Bdlth  and  my 
son  Brands  C.  Hartley. 

"[Signed]   Frank  J.  Hartley. 

"Funeral  expenses  to  be  paid  first  out  of  mon- 
ey 4m  hand  or  life  insurance  miHiey. 

"P.  J.  H." 

After  the  win  had  been  admitted  to  pro- 
bate a  contest  waa  Inangnnted  19'  oertadn  of 
the  tuATB  against  the  pwtlon  of  the  Inatm- 
ment  foUowiiiff  the  first  dlgnatnre  of  fbe  tes- 
tator and'  by  wbidi  the  residue  of  tiie  testfr 
.tor's  estate  was  givm  to  tiiree  of  bis  «Mldrea. 

The  point  made  on  the  contest  Is  that  this 
portion  of  the  will  Is  a  oodicil.  and,  not  being 
separatdy  dated,  is  void.  The  question  la 
identical  with  that  loesented  In  tba  ease  «f 
La  Grave  r.  Merle,  B  ta.  Ann.  278,  SS  Am. 
Dec.  680,  and  Is  there  put  in  this  language: 

"Where  an  olographic  testament  contains  sev- 
eral dispositi<m8,  of  whicb  the  first  one,  at  the 
same  time  dated  and  signed,  and  the  aecMid  are 
<mlT  signed  br  the  testator,  are  the  latter  null 
f<w  want  of  dateT  Tbtj  are;  provided  that 
from  the  manner  those  cUoses  are  concelTed 
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and  placed,  they  cannot  be  considered  to  have 
been  written  immediately  after  the  first,  and  on 
the  same  date  that  Uie  first  was  written.  But 
it  according  to  tiie  contents  or  position  of  the 
second  dauses,  it  appears  that  they  coald  have 
been  written  on  the  same  day  with  the  first,  we 
oufht  to  presume  that  they  were  so  In  effect 
consider  ^em  as  forming  but  one  and  the  same 
testament,  and  apply  to  tlie  whde,  whldi  Is 
composed  of  different  clauses,  the  general  prin- 
ciple that  It  Is  sufficient  for  the  validity  of  the 
olographic  will  that  it  be  dated  in  the  context, 
withoat  Iti  having  «  date  at  the  ttd," 

[1, 2]  It  is  not  necessary  In  this  case  to  go 
Quite  as  far  as  was  done  in  the  Looislana 
decision,  for  It  appears  here  that  in  the  first 
Instance  the  Instrument  was  admitted  to  pro- 
bate as  the  decedent's  will  with  this  residu- 
ary clause  as  a  part  of  i^  with  the  result 
that  upon  tills  contest  subsequently  Instituted 
the  burden  rests  upon  the  contestants  to  show 
that  the  portion  objected  to  was  not  a  valid 
testamentary  disposition  by  the  testator.  11^ 
as  a  matter  of  fact,  the  residuary  clause  was 
written  by  the  testator  at  Qie  same  Ume  with 
bis  writing  me  body  of  the  Instrument  and 
a«  a  part  of  one  and  the  same  testamentary 
act,  there  can  be  no  reasonable  questloa  but 
that  the  instrument  as  a  whole  is  a  single 
instrument,  and  the  date  at  the  beginning 
covers  both  portl<ms  of  the  Instrument  Hie 
original  order  of  probate  creates  a  prima  fade 
presumption  that  this  was  the  fact  There  is 
notUng  In  the  Instrument  to  Indicate  the 
contrary,  and  thereby  overcome  the  presump- 
tion, and  no  evidence  was  offered  to  overcome 
it  Nor  does  the  contest  filed  contain  any 
allegation  to  the  effect  that  this  portion  of 
the  will  was  executed  at  a  time  and  as  a  part 
of  a  testamentary  act  different  from  the  time 
and  act  at  and  by  which  the  main  body  of 
the  instrument  was  executed.  This  being  the 
sitnatl(xi,  the  presumption  arising  from  the 
original  probate  is  not  overcome,  and  it  must 
be  takoi  that  both  portions  of  the  Instrumoit 
were  executed  at  the  same  time  and  as  part 
of  the  same  testamentary  act  >»  that  the  one 
date  covers  both. 

It  follows  that  the  order  of  the  probate 
court  revoking  the  probate  of  this  portion  of 
dM  viU  should  be  reversed;  and  U  Is  w  or- 


(M  Cal.  App.  mst 

BAYSIDB  LAin)  00.  v.  PHIU^IPS  ek  aL 
(Civ.  8042.) 

(DlBtrlet  Oonrt  of  Appeal,  First  District  !»■ 
visidi  %  Cslifomta.   Sept  12,  lAlDJ 

1.  VlirDOB  ARB  FCBOHASn  <tB»10lp^inDBir 
OH  nCHDOB  TO  SHOW  RXVITAL  Of  OOHTUOT. 

la  an  action  to  quiet  title»  irtim  dstaon 
was  that  defendant  was  entitled  to  poasesrion 

nadw  contract  <d  sale,  the  burden  was  on  the 

plaintiff,  having  conceded  a  waiver  of  the  right 
of  forfeiture  of  the  contract  for  delay  in  pay- 


ments, to  show  a  revival  of  Hie  terms  of  tiie 
contract  by  proof  of  a  definite  and  qtedfle 
tice  of  an  intention  to  enforce  it 

2.  Appeal  and  xbbob  ^1011<1)— Rbvxbw  or 

nNDIKOa  OF  FACT  Off  COSnjOHHa  SVX-' 
DINOB. 

Finding  of  trial  court  that  vendor  did  not 
give  notice  of  an  Intention  to  enforce  a  con- 
tract of  sale  after  having  waived  forfeiture 
will  not  be  interfered  with,  where  the  evidence 
as  to  sodi  Mtica  was  evasive*  Indefinite,  and 

8.  APFKAL  AITD  IBBOB  ^1071(6>— FAILITBX 
TO  FINO  Off  AIX  tSSUBS  HABVLE8B. 

Where  a  finding  on  one  issae  Is  sufficient 
alone  to  support  judgment  follurs  to  find  <u 
other  issues  is  immaterial. 

Appeal  from  Superior  Court  Orange  Ooun* 
ty;  W.  H.  Thomas,  Judg& 

Action  by  the  Bayslde  Land  OtHnpany 
against  Mrs.  Sva  Phillips  and  BIrs.  F.  U.  Har- 
nur.  Judgment  for  d«C«ndanti,  and  plain* 
tiff  appeals.  Affirmed. 

Bordwell  ft  Mathews,  of  Los  Angeles,  for 
appellant 

Evans,  Abbott  ft  Fearer  of  Los  Angeles,  for 
respondents. 

NOUBSB,  X  Action  to  quiet  title  to  real 
property,  In  whldi  defendants  dalm  an  In- 
terest  by  Veason  of  a  written  contract  entered 
Into  between  the  parties  hereto,  by  which 
plaintiff  agreed  to  sdl  and  defendants  agreed 
to  buy  said  pn^erty.  The  trial  court  ren- 
dttred  judgment  In  fSvor  ot  dsfendaats,  fmn 
which  plaintiff  appeals. 

Said  contract  was  found  by  the  court  to 
hare  been  executed  on  or  about  Angnst  28; 
1(08.  The  prorlskoiB  material  to  flils  appeal 
are  as  fidlows: 

**8^d  lot  bdng  sold  for  the  sum  «t  ssren 
hundred  (|T0(9  dtdlars  gold  coin  ot  the  TTnltad 
StatM.  end  the  said  parties  of  tte  seoond  part 
In  coudderation  of  llie  premises^  agree  to  pay 
to  the  said  party  of'  tiie  first  part  the  said  som 
of  seven  hundred  (f 700)  dollars,  as  follows,  to 
wit:  The  sum  of  seventy  (970)  dollars,  cash,  Te> 
ceipt  whereof  Is  hereby  adcnowledged ;  the  fur- 
ther sum  of  ten  ($10)  or  more  dollars  on  or 
before  the  28th  day  of  each  and  every  montib 
hereafter  until  the  full  amount  of  principal  with 
Interest  on  deferred  payments  has  bsen  foUy 
paid;  sU  to  bear  Interest  tnm  date  until  paid 
at  tiba  rate  of  six  par  cent  per  annum, 
payable  and  compounded  semiannually.  And 
the  said  parties  of  the  second  part  agree  to  pay 
all  state  and,  county  taxes,  and  asscsamenta  of 
whatsoever  nature,  which  may  become  due  on 
the  premises  above  described.  It  Is  further 
agreed  that  time  is  of  the  essence  ot  this  con- 
tract >^  b>  the  event  ot  a  failure  to  comply 
with  the  terms  hereof,  by  the  said  parties  of  the 
seeond  part  said  party  of  the  first  part  shall 
be  rdeased  from  all  oUlgatinks  In  law  or  eqn^ 
ty  to  convey  said  pn^rtTt  and  the  said  parties 
of  the  second  part  shall  forfeit  all  right  tli«re> 
to." 
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Appellant  contends  that  defendanti'  tater- 
eat  In  said  contract,  and  in  the  land  therein 
InvolTed,  terminated  on  the  27th  day  of  No- 
vember, 1916,  by  reason  of  the  ezwclse  of 
the  fbrfeltore  clanse  therein  contained.  De- 
fendants, on  the  other  hand,  deny  plaintUTs 
rlg^t  to  exercise  such  forfeiture  by  reason  of 
the  waiver  of  that  provision  of  the  agreement 

It  appears  from  the  record  that  on  Novem- 
ber 27,  lOlS,  the  total  amount  paid  on  said 
contract  was  tl77.4S,  principal  and  interest; 
that  on  said  date  there  was  a  total  delin> 
quency  ct  I23U5,  made  np  as  foUowi:  Nine- 
teen princUml  payments,  amounting  to  $190 ; 
accumulated  interest,  amounting  to  $86.18; 
delinquent  taxes,  coverli^  a  period  of  two 
years,  amounting  to  $6.87.  It  also  appears 
that  the  last  payment  on  the  contract,  amount- 
hig  to  I7.C0,  Was  made  July  30,  1915;  that 
some  time  aabsequent  to  that  date  (the  time 
is  not  otherwise  by  any  evidence)  Mrs. 
Harmer,  oua  oB  the  deCendants,  attempted 
to  make  a  further  paym«it  of  $6,  bat  that 
plaintlir  refused  to  accept  It,  stating  lliat.tlie 
contract  had  been  cano^ed  November  27, 
1915;  that  on  March  20,  1916,  d^endants 
offered  plalntUT  a  check  for  ^90,  the  full 
amount  then  delinquent,  but  that  plaintiff  re- 
fused to  accept  the  same. 

[1,1]  JM>peIlant  concedes  that— 

"DefendantB  did  not  make  psTnenta  puBCtual- 
ly,  and  plaintifl  for  nearly  two  rean*  htdolged 
them  in  thii,  and  accepted  payments  from  tim« 
to  time  of  lass  than  tlie  whde  anumnt  das  at 

the  time  of  such  payments."- 

Plaintiff  likewise  concedes  that  such  con- 
duct operated  as  a  waiver  of  that  clause  of 
the  agreemBirt  making  time  the  essence  there- 
of, and  created  "such  a  temporary  suspensfon 
of  the  right  of  forfeiture  as  could  only  be 
restored  by  giving  definite  and  specific  notice 
of  an  intention  to  enforce  it."  Stevlnson  v. 
Joy,  IM  Oal.  279.  285,  128  Pac.  701 :  Myers 
v.  Williama,  173  Cal.  801,  804,  169  Pac.  982 ; 
Burmester  v.  Bom,  85  Oal.  App.  649,  602,  170 
Pac.  674;  Boone  v.  Templeman,  168  Cal.  290, 
297, 110  Pac.  947, 189  Am.  St  Rep.  126.  Plain- 
tiff, however,  insists  that  such  notice  was 
given  to  defendants,  and  ttiat  the  provision 
making  time  the  essence  of  the  contract  was 
thereby  revived.  Defendants  doiy  the  rectipt 
of  such  notice,  and  contend  that  the  contract 
was  BtlU  In  force  March  20^  1016,  when  plain- 
tiff refused  to  accept  the  amount  due  there- 
under. The  trial  court  found  tbat  the  "plain- 
tiff corporation  has  never  given  notice  of 
cancellation  or  voldance  of  said  contract" 

Having  conceded  the  waiver  of  the  rif^t  of 
forfeiture,  the  burden  was  on  the  appellant 
to  show  a  revival  of  the  ttfms  ot  the  ooitraot 
]>j  proof  of  a  definite  and  spedflc  notice  of 
the  Intantton  to  enforce  It  As  to  this  the 
evidence  was  evasive^  indefinite  and  ooidllct- 
Ing,  and  the  trial  court  was  justified  In  mak- 
ing the  finding  above  noted. 


[S]  Having  Chns  waived  tha  rli^t  of  for- 
feiture and  failed  to  prove  the  revival  of  that 
rii^t,  the  failure  of  the  court  to  find  am  other 
issues  becranes  immaterial  oa  this  i^peaL 
Hertel  t.  Bmlreck,  174  Faa  80;  Smith  r. 
Smith,  173  Gal.  726,  lei  Pac  486.  A  Jlndlng 
favorable  to  appellant  on  each  of  Uiese  is- 
sues would  not  support  a  judgment  in  its 
favor  In  view  of  the  general  finding  of  want 
of  notice.  A  finding  on  tMs  Issue  alone^  ta^ftn 
with  the  concessions  ot  appaUant.  la  aofll- 
dent  to  support  the  Judgment 

The  judgment  is  affirmed. 

We  coaicnr!  IiANODON,  P.  J.;  BBIT- 
TAIN,  J.  ' 


^  (a  oal.  App.  sto 

BABBBR     SUPBRIOB  COUBT  OV  OAU- 
BOSNIA  IN  AND  FOB  BAN  DIEGO 
OOUNTT  et  aL     (Civ.  2998.) 

CDisttict  Court  of  Appeal,  Second  District,  Diri- 
slon  1,  California.  Sept  8,  1919.  Behearing 
Denied  by  Saprunt  Conrt  Nov.  6^  ldl9.) 

1.  Bquitt  «s»89(l>-Ouin  of  ooimant  b>* 
uar. 

Where  eanlty  hat  acqnlrod  jnrisdietiaii  fw 
(me  pu^iose,  it  will  retain  tiiat  jurisdiction  to 
the  final  adjustment  of  all  differences  between 
the  parties  arldng  from  tlis  canse  of  action  pre- 
sented. 

2.  CouBTs  «s»476(%  9  —  BhcscDVoaa 

ADHIKIBTBJVIOBa    «9)016(^-^QTnTT  JUMIB- 

oionoif  or  AccoumiHa  bt  AOiONinmAToa. 
Until  a  deoee  lettUag  an  adaUnistrator*s 
account  and  distributing  the  estate  is  made  final 
by  expiration  of  time  for  appeal,  the  court  of 
probate  has  exclusive  Jnrisdiction  over  all  mat- 
ters of  accounting,  but  after  that  time  has  ex- 
pired, if  tiie  decree  waa  fraudulently  obtained, 
equity  has  JnrisdietloB  irf  an  action  to  set  it 
aside,  and  in  oidsr  to  aflocd  eompletn  rfBef  may 
require  an  acoountinc  by  the  administxatw  in 
such  actioD,  unless  the  usual  dmncery  powws 
are  curtailed  \^  some  pacnliar  limitation  in  tbs 
nature  of  the 


8.  EXEOUTOU  Aim  ADHUnSTRUHM  «BaiElA 

.(4>— Nb<»8sabt  vAxnMB  in  VBooBDnre  nc 

iqurrr  tob  jucconimiia. 
Wheie,  in  aa  adminiatratriz'B  suit  In  equi- 
ty against  a  former  administrator  of  tiw  estate^ 
the  decree  of  settlement  and  distribution  is  set 
aside  for  fraud,  an  accounting  hy  the  adminis- 
trator may  be  made  In  sndi  salt.  Instead  of  In 
the  probate  court  though  new  claimants^  not 
before  the  court  might  aasert  dalms,  dnee^  in 
view  of  Code  Civ.  Proe.  If  369, 1686,  the  admln- 
Istratrfac  i^ressBts  aU  possibls  idaimaBts  and 
is  the  Mily  nsocssary  platnttS,  and  paymeat  to 
^aintiff  of  the  amount  found  doe  win  pzotoct 

the  fJiwIwIiOa  tof - 

PetittOD  l7  BL  H.  Baibor  against  the  Sn- 

periw  Court  of  Ban  Diego  Oounty  and  O.  N. 
Andrews,  Judge  of  said  Gonrt,  fOr  writ  of 
prohibition  to  prevent  setting  aside  of  a  d» 
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cree  of  settlement  ot  accoont  and  dlstriba- 
tion  in  probate,  to  which  petition  respondents 
demurred.  Writ  denied,  and  proceeding  dl»> 
ml  wed. 

TbouM,  Beedjr  A  Lanagan,  of  San  I'lands* 
CO,  and  ^tterson  Sprlgg,  of  San  HlBgOt  for 
petitioner, 

BlsCboff  A  Thompwm,  of  Eeomdldo^  for 

respondents. 

CONREY,  P.  J.  Tbe  petitioner  applied  for 
a  writ  of  prohibition  commanding  re^>ond- 
ents  to  refrain  from  certain  threatened  pro- 
ceedings in  an  action  numbered  26366  and  en- 
titled "Ostei^rd,  Administratrix,  e^  al.  t.  E. 
M.  Barber  and  United  States  Fldell^  St  Quar- 
anty  Company."  An  alternative  writ  was  Is- 
sued. Bespondents'  return  Is  in  ttM  form  of 
a  demurrer,  which  rests  upon  the  ground  that 
tbe  facts  alleged  are  not  sufOdoit  to  ottltle 
petitioner  to  tlie  demanded  relief 

Barl»er  was  administrator  ot  the  estate  of 
James  Ostergard,  deceased.  His  final  account 
and  petition  for  settlemoit  and  distribution 
of  ttiat  estate  were  filed  on  the  10th  day  of 
8eptemt>er,  1814,  in  the  suparlor  court  of  3an 
Diego  conn^.  On  the  29th  day  of  that  month 
the  account  was  approved  by  order  of  court, 
and  a  decree  of  final  distribution  followed  in 
due  course.  On  the.6th  day  of  July,  1916.  the 
letters  of  administration  of  Barber  were  re- 
voked. On  the  8th  day  of  July,  1916,  Inglna 
Ostergard  was  appointed  administratrix  of 
said  estate. 

Oliereafter  Inglna  Ostergard,  as  admlnls* 
tratrlx,  together  with  Victoria  Jensen.  Mary 
Larsen,  and  Inglna  Ostergard.  claiming  to  be 
the  only  belrs  at  law  of  James  Ostergard,  de- 
ceased, and  claiming  to  be  the  imly  persons 
Interested  In  his  estate,  commaK»d  said  a(^ 
tltm  No.  26366.  In  that  action  facts  were  al- 
leged showing  that  said  final  account-of  Bar< 
ber  as  administrator  was  false  and  fraudu- 
lent, and  Oiat  In  fact  be  failed  to  account 
for  a  large  amount  of  the  assets  of  the  estate, 
and  falsely  credited  himself  with  sundry 
sums  for  which  In  fact  he  was  not  entitled 
to  receive  <n^it;  that  tbe  time  wittiln  which 
an  aK>eal  might  have  t>e«i  taken,  or  any  ap- 
plication for  relief  made,  as  agahist  said  or- 
der and  decree  In  the  probate  proceeding,  had 
expired  before  the  allied  fraudulent  acts  of 
Barber  were  discovered  by  the  plaintiffs. 
PlalntifFs  demanded  that  said  order  and  de- 
cree be  vacated;  that  a  true  account  be 
made ;  and  prayed  for  such  other  and  further 
relief  as  is  agreeable  to  equity. 

The  petition  herein  shows  that  on  the  22d 
day  of  March.  1919.  in  said  action  No.  26366. 
findings  of  fact  were  entered,  and  ocnclnslons 
of  law  therecm.  whldi  were  in  favor  of  the 
plalntlflb;  that  the  court  proposes,  not  only 
to  set  aside  said  order  and  decree  in  tbe  pro- 
bate proceeding,  but  also  has  nude  an  order 
fixing  a  certain  data  tar  an  aoeonntlng  to  be 
made  by  said  Barber,  before  the  court  In  said 
action  Mo.  26366. 


By  bis  petltton  her^  said  B.  M.  Barber 
seeks  to  prevent  respondent  from  proceeding 
with  such  proposed  accounting,  in  that  ac- 
tion. His  contention  Is  that  the  settlement 
of  such  an  account  Is  wittiin  die  czclnslve  Ju- 
lisdlctlon  of  the  superior  court  as  a  probate 
court,  exercisable  solely  by  a  proceeding  In 
tbe  matter  of  the  estate  of  James  Ostergard, 
deceased,  and  that,  therefore,  the  court  In 
the  eaulty  case  having  set  aside  tbe  order  and 
deoree  formerly  made,  its  aoit  further  iuris- 
diction  will  be  limited  to  the  power  to  decree 
that  a  further  accounting  t>e  made  in  the 
^bate  proceeding.  This  contenttoo  proaeata 
tbe  wly  question  now  baCere  na. 

[1]  1.  It  ia  an  ertabltshed  rule  that— 

"Where  wjulty  has  acquired  Jurisdiction  for 
0D«  purpose,  it  will  retain  tbat  jurisdictitu  to 
tbe  final  adjustment  of  all  diSerences  between 
the  partieB  arlalDg  from  the  cause  of  action  pre- 
sented. It  is,  indeed,  the  du^  of  a  court  of 
equity,  when  all  the  parties  to  the  controversy 
are  before  it.  to  adjust  the  rights  of  all  and  leave 
nothing  open  for  further  litigation.*'  '  Swan  v. 
Talbot,  152  GaL  142.  94  Pae.  288,  17  U  R.  A. 
(N.  S.)  1066. 

[Z]  2.  Let  it  be  assumed  tbat  untU  the  de- 
cree settling  the  final  account  of  Barber 
aa  administrator  and  distributing  the  estate 
had  heea  madev  and  until  that  decree  had  be- 
come final  by  explratlwi  of  the  Ume  within 
which  an  aiq?eal  therefrom  might  have  been 
takoi.  tbe  court  In  probate  had  exclusive  ju- 
risdiction over  all  matters  of  accounting  by 
the  administrator.  But  when  tbat  time  had 
expired,  and  no  opporttmity  remained  by  ap- 
peal or  motion  to  obtain  any  relief  against 
sucdi  decree,  the  powers  of  a  coiurt  of  eqult7 
were  at  Mice  available.  If  the  decree  had 
been  fraudulently  obtained;  and  those  pow- 
ers became  active.  Instead  of  latent,  for  the 
very  reason  that  then  the  ordtnaxr  conne  of 
procedure  wlttiin  the  limits  of  probate  Jux1» 
diction  could  not  be  used  to  atford  the  de- 
manded r^ef.  At  the  ttme  when  action  Na 
26366  was  instituted,  fbe  court  acquired  ju- 
risdiction over  the  subject-matter  thereof 
Unless  there  Is  some  peculiar  llmltatltm  in 
the  nature  of  the  case,  whereby  the  usual 
chancery  powers  are  curtailed,  we  are  cer- 
tain that  an  accounting  may  be  made  in  that 
action,  and  a  decree  entered  granting  com- 
plete relief  betweoi  the  parties  before  the 
court. 

[3]  8.  Petitioner  contoids  that  there  Is  a 
reason  why  the  accounting  must  be  had  in  the 
probate  court,  In  this,  that  the  proposed  de- 
cree will  necessarily  reopen  the  administra- 
tion of  the  estate,  by  setUng  aside  the  decree 
of  settlement  of  account  and  final  distribu- 
tion ;  that  a  new  decree,  based  upcm  a  new  re- 
port, nottee,  and  bearing,  wUl  be  required  In 
tbat  proceeding;  that,  pendianc^  additional 
claimants  to  some  Interest  In  the  estate  will 
be  unearthed;  that  such  additional  claimants 
being  not  before  the  court  in  the  actioi  in 
which  it  is  now  proposed  to  take  an  account* 
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fDgf  Mr.  Barber  win  fb-aa  be  exposed  to 
two  several  attadu  upon  bla  admlnlBtrattoo 
wbere  only  one  should  be  required.  Connsel 
for  petitioner  say: 

"If  tbe  present  cam  proceeds  to  a  judsment, 
Mr.  Barber  will  have  to  pay  to  the  pUintifCi 
the  amount  foond  due  from  him  on  an  account- 
ing. This  will  not  protect  him,  because  tbe  pro- 
bate court  has  not  determined  to  whom  the  -es- 
tate of  James  Ostersard  ia  to  go." 

This  c<mt6ntlon  la  not  sonnd.  Barber  can 
satisfy  any  decree  entered  against  him  by 
paying  the  required  enm  Into  tbe  bands  <tf 
tbe  administratrix,  who  la  a  plaintiff  in  the 
action,  and  as  stx<A  administratrix  will  be  re* 
sponsible  for  the  money  so  received.  The 
court  In  its  findings  has  declared,  presnm&My 
nptHi  snffldent  evldoice,  that  the  plaintiffs 
■re  the  only  heirs  at  law,  persons,  and  par- 
ties Interested  In  tDe  estata  With  all  bis 
years  of  acquaintance  with  this  estate  and 
its  affalrst  petitioner  does  not  anywlirae  sug- 
gest a  clidm  tbat  Uils  finding  is  untrue.  He 
rests  upon  tbe  bare  possibility  that  some  new 
claimant  might  appear  when  Qie  administra- 
tion of  the  estate  Is  about  to  be  dosed,  and  so 
raises  this  dond,  less  substantial  than  ether, 
as  a  wall  to  limit  the  InrlsdlctlMi  of  a  court 
of  equity.  If  there  be  some  ronaining  un- 
known dalmant,  be  has  been  represented  by 
the  administratrix  as  platntUt  In  -action  Na 
26366.  Ifsectlon869of  the  Code  of  ClvU  Pro- 
cedure applies  to  sudi  an  action — and  we 
think  that  It  does— she  was  tbe  only  necessa- 
ry plaintiff  in  that  action. 

"An  administrator  may,  in  his  own  name,  for 
the  use  and  benefit  of  all  partleB  Interest^  In 
the  estate,  maintain  actions  on  the  bond  of  an 
executor,  or  of  any  former  administrator  of  tbe 
same  estate.**  Code  Clr.  Pro&  1  1080. 

Tbm  appears  to  be  no  good  reoKm  why 
Om  administrator  may  not,  with  like  effect, 
under  amtroprlata  circumstancea,  maintain 
a  Bult  tot  an  acconntlnK  agabnst  a  former 
administrator. 

Fm  the  foregoing  reascms,  an  ordn  has 
been  entered  denying  Che  ^n>llcatlon  for  a 
perempto^  writ,  and  directii^  that  this  pro- 
ceeding be  dismissed. 

We  omcnr:  8HAW,  J.;  JAMES,  J. 


<4S  Cal.  App.  244) 

STA2a}INO  T.  MOROSCO.   (C^T.  187».) 

(District  Court  of  Appeal,  Second  District.  Dl- 
vlaion  1,  Callfonda.  Sept  8,  1919.  Rehear^ 
ing  Denied  by  Supreme  Court  Nov.  6»  1919.) 

1.  PRADDB,  STATUTS  Or   4=S>119(1),  126  —  ES- 
TOPPEL TO  PLEAD. 
Every  person  being  advised  of  the  require- 
ment of  Civ.  Code,  |  1624,  subd.  1,  as  to  con- 


tracts not  to  be  performed  wltUn  a  year,  tiie 
mere  omission  to  inslBt  that  a  writing  be  made, 
or  reliance  only  on  tlie  unfalfiHed  promise  of 
the  other  party  to  put  tbe  agreement  in  writing, 
is  not  snffldent  to  protect  the  partr  inristing  on 
fulfillment  of  the  oontrsct,  but  be  must  be  mUed 
by  the  other  to  his  prejudice  tiirough  represen- 
tation, by  words  or  conduct,  of  lack  of  Inten- 
tion to  resort  to  plea  of  the  statute. 

2.  raAuni,  VTATuiB  or  •s»129®  —  Iiuubt 

AN  nLEHBlTT  OW  UTOPFKL  TO  FUAD. 

A  party  seeUng  to  oiforee  a  oontract  not 
to  be  performed  within  a  year,  and  against 
whom  the  statute  of  fraada,  Civ.  Code,  |  1021, 
is  set  up  because  the  contract  ia  not  in  writing, 
must  show,  in  order  to  avail  himself  of  the  prin- 
ciple of  part  performance,  not  only  that  ho 
was  misled  by  the  other  party's  implied  or  ex- 
press r^reaentation  that  he  would  not  rely  oa 
tbe  statute,  but  also  tbat  plaintiff  has  altered 
his  position,  so  tiiat  be  win  be  made  to  suiter 
km  or  nnconsdonaUs  injury.  If  the  plea  of  th» 
statute  la  allowed  to  prerafl. 

8.  HASIKB  AND  SEBTANT  ^»8(1)— ffiSIire  OT 
UBTAMT  nOU  WKBK  TO  WBEK. 

Where  the  compensation  of  an  actor  was  t» 
be  paid  at  a  weekly  rate,  tbe  term  of  employ- 
ment should  be  construed  as  being  from  week  to- 
week,  even  without  reference  to  Civ.  Cods^  I 
2010,  imposing  such  rule  of  omstroctiiMi  on  con- 
tracts for  the  employment  of  a  "servant,"  de- 
fined by  section  2009  to  be  one  employed  to 
render  personal  service  otherwise  thaia  In  tiie 
pursuit  of  an  independent  calling. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Sertea,  Servant.]' 

4.  FaAnna,  ffTATurs  or  9=3129(2)— Void  ook- 

TBACT  not  KNrOBCEABI.E  ON  OXOUNO  OF  KB- 
TOPFEL. 

Actor,  suing  manager  on  contract  of  em- 
ployment for  a  year,  void  under  Civ.  Code,  | 
1624,  subd.  1,  because  not  to  be  iterformed  with- 
in a  year  and  not  in  writing,  on  tbe  facts  alleged 
in  tlte  complaint,  hM  not  entitled  to  enbHce- 
sudi  contract  against  the  manager  on  any 
ground  <rf  estivpel  through  detriment  to  him 
(the  actor)  by  renwral  of  hlmadf  and  fandly 
from  New  Totk  to  Ixis  Angdcs. 

Appeal  from  8iq;>erior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  Herbert  Standhig  against  Oliver 
Horoflco.  Prom  judgment  of  dismissal,  plain- 
tiff appeals.  Affirmed. 

Paul  W.  Sdientik  and  Joseph  GUzon,  both 
of  Los  Angdes,  for  appdlant. 

Scarborough  ft  Boweo,  of  Los  Angeles^  for 
respondent. 

,  JAMES,  J.  Tbe  demurrer  of  defendant  on 
general  and  special  grounds  was  sustained 
to  the  third  amended  oomplaint  of  tha  plain- 
tiff, and  leave  to  further  amend  was  denied. 
Judgment  of  dismissal  followed,  from  which 
plaintiff  appealed. 

[1-3]  The  cause  of  action  attempted  to  be 
alleged  was  one  for  damages  sustained  by  the 
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plaintur  tbroosh  the  refusal  of  the  defend- 
ant to  use  and  pay  for  the  services  of  the 
plaintiff  after  having  employed  him  as  an 
actor  to  appear  to  plays  produced  by  the  de- 
fendant to  his  theater  at  Loe  Angeles.  Plato- 
tiff  alleged  that  the  engagement  was  for  a 
period  of  one  year.  It  Is  respondrait's  conten- 
tion that  the  complatot  to  Its  allegations 
showed  a  case  falltog  wlthto  the  statute  of 
frauds,  and  that  platotiff  could  not  recover 
because  the  term  of  employment  was  not  fixed 
to  any  wrlttog.  An  agreement  which  Is  not 
to  be  performed  wlthto  one  year  from  the 
making  ther«^  to  ord«  to  be  ralld,  must  be 
expressed  to  wrlttog.  Section  1624*  CIt.  Oode, 
•abd.1.  In  order  to  avoid  the  effect  of  thestat- 
ot^  It  la  appeXtMnVB  positltm  that  there  was 
sudi  part  performance  ot  the  contnict  lihown 
as  to  raiae  an  esttq^  a^tost  respondent, 
meventtog  blm  from  queationtog  the  Talld- 
it7  of  the  contract  or  Its  enforceability.  TS» 
rule  referred  to  Is  an  equitable  one*  whlc^ 
holds  It  to  be  a  frand  under  some  circum- 
stances to  permit  a  party  to  make  the  do* 
fenae  that  a  contract  Is  void  or  unenforceable 
because  not  to  writing.  Sve^  penxm  Is  ad- 
vised of  the  plato  requirement  of  the  statute 
and  the  mere  omission  to  insiat  that  a  writ* 
tog  be  made,  or  reliance  only  np<m  the  unful- 
filled promise  of  the  other  lo  put  the  agree- 
ment to  writing,  is  not  sufficient  to  protect 
ttie  party  tosisting  upon  the  fulfillment  of 
the  allied  contractual  abligatltHi.  He  must 
be  misled  by  the  other  to  his  prejndice;  not 
only  must  suffldeut  facts  appear  to  show  a 
representation  (by  words  or  conduct}  on  the 
part  of  the  d^endant  that  he  did  not  totend 
to  resort  to  a  plea  of  the  statute,  bnt  the  other 
party  must  have  so  altered  bis  position  as 
that  he  would  be  made  to  suffer  loss  or  tro- 
consclouable  tojury.  If  no  such  injury  or 
loss  is  shown,  the  reason  for  the  rule  of  es- 
toppel fails  and  the  excepted  case  is  not  estah- 
Hshed.  See  Browne  on  Statute  ot  Frauds 
<Sth  Sd.)  I  457 ;  Olasa  Hulbert,  102  Haas. 
24,  3  Am.  Rep.  41&— hoth  dted  to  Seymour 
T.  Oelrtcha,  166  CaL  782,  106  Pac.  88,  134 
Am.  St  Rep.  154. 

The  complaint  of  plaintiff  shows:  That  to 
Deceml>er.  1912,  platotiff  was  employed  as 
an  actor  to  the  city  of  New  York  by  defend- 
ant at  the  weekly  salary  of  f200,  and  that 
be  had  been  ei^aged  for  a  certato  play. 
(How  long  this  play  was  to  run,  or  for  what 
period  of  Ume  platotiff  was  under  contract 
at  9200  per  week,  la  not  alleged.)  It  is  al- 
lied that  defendant  promised  and  agreed 
that,  if  platotiff  would  reduce  his  salary  to 
$1ES0  per  week  and  remove  to  Los  Angeles, 
defendant  would  employ  him  for  a  period  of 
one  year;  that  defendant  promised  to  exe- 
cute a  contract  to  wrlttog  employing  platotiff 
for  one  year;  that  platotiff  accepted  the 
agreemoit,  rdytog  wholly  upon  the  represen- 
tations made,  and  "refused  to  accept  other 
empl<^ment  whldi  had  hem  toidered  him, 


and  otherwise  tojuiiously  changed  his  pofd- 
tlon  and  removed  to  the  dty  of  Los  Aogeles." 
(What  the  compensation  or  term  of  serrlco 
would  have  been  under  the  alleged  employ- 
ment offered,  or  how  plaintiff's  position  was 
"iojurionsly  changed,"  does  not  appear.) 
There  is  the  further  allegation  that  plaintiff's 
wife  rematoed  to  New  York,  "as  was  agreed," 
and  disposed  of  platotlCTa  home  and  house- 
hold furniture,  and  that  two  months  after 
platotiff  came  to  Los  Angeles  his  wife  came 
also,  and  that  the  transportation  was  fur- 
nished to  her  by  defendant;  that  on  the  16th 
day  of  March,,  after  plaintiff  liad  been  em- 
ployed to  Los  Angdes  by  defendant  for  2% 
months  at  f  ISO  per  week,  defendant  discharg- 
ed platotiff  and  refused  to  accept  his  offered 
services,  and  refused  to  ''complete  the  exe- 
cution of  the  said  contract  of  employment 
which  ttM  said  dtfendant  promised  and 
agreed  at  Tarloua  ttoaes  to  deUver  to  tlie  plain- 
til^  and  repudiated  hla  promises  and  repre- 
sentations made  to  thla  platotiff."  It  la  fur- 
ther alleged  Oiat  dtfendant  knew  that  a 
detitoimtal  i^nge  of  position  and  situation 
on  the  part  of  platotiff  would  be  necessary  to 
the  event  platotiff  relied  on  defendant's  aaiit 
promises  and  representations;  that  the  said 
promise*  and  represratatlons  of  the  defendant 
were  made  with  the  knowledge  and  with  the 
totoit  that  Oiey  should  be  relied  on  by  plain- 
tiff and  the  change  to  his  posltloa  thereby 
induced.  A  written  memorandum,  alleged  to 
have  been  signed  by  defaidant  to  Kew  York, 
was  set  forth.  It  was  to  the  following  words : 

"Mr.  Standing: 

"I  will  pay  you  one  hundred  and  Qfty  ($150.- 
00)  dollars  per  week  in  Los  Angeles  for  the 
length  of  your  engagement  there,  under  the 
terms  of  the  usnal  theatrical  contract 

"As  you  have  reduced  your  Balary  with  me, 
I  will  l>e  very  glad  to  pay  the  transportation 
and  sleeper  of  Mrs.  Standing  two  mo's  hence  to 
Los  Angeles. 

"This  will  hold  good  only  when  we  execute 
regular  contract   [Signed]   O.  M. 

"Yoors  very  tmly,  [Signed]  O.  Morosoo." 

The  memorandum  contains  no  words  fixtog 
the  term  of  service.  The  compensation  watl 
to  be  paid  ^t  a  weekly  rate;  hence  the  term 
should  be  conatmed  as  being  from  week  to 
week.  This  without  reference  to  section  2010, 
Civil  CkKle,  which  imposes  that  rule  of  con- 
struction upon  contracts  for  the  employment 
of  a  "servant"  A  servant  is  defined  in  the 
precedtog  section  to  be  one  employed  to  ren- 
der jiersoiut  service  "otherwise  than  to  the 
pursnit  of  an  todependent  calling,"  and  one 
who  remains  entirely  under  the  direction  and 
control  of  his  master.  It  Is  not  alleged  what 
"the  terms  of  the  usual  theatrical  contract** 
were;  they  may  liave  related  wholly  to  mat- 
ters of  detalL  And  so  the  wrlttog  does  not 
help  the  complatot  except  to  show  that  the 
defendant  agreed  to  execute  "the  nsnal  the- 
atrical oontract."  This  promise  would  be  ot 
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BO  more  poteocr  wben  expressed  In  writing 
than  by  parol. 

[4]  We  cannot  conclude  that  tbe  case  al- 
leged is  one  showing  that  plaintiff  is  entitled 
to  enforce  his  contract,  which  Is  admittedly 
within  the  statute  of  frauds.  That  he  suf- 
fered detrltnent  because  of  any  action  taken 
by  him,  and  in  reliance  upon  the  promises 
of  defendant,  the  facts  alleged  do  not  show. 
Neither  monetary  loss,  nor  great  personal  In- 
convenience can  he  presumed  to  have  resulted 
to  him.  His  property  in  New  York  may  have 
been  disposed  of  at  a  profit;  the  other  em- 
ployment tendered  him  may  hare  been  unde- 
sirable, of  short  duration,  or  covered  by  small 
prospective  compoisatlon.  The  change^  of 
residence  from  New  York  to  Loe  Angeles  may 
have  Deen  an  agreeable  one.  Tbe  contract 
that  Dlafntlff  relinquished  under  which  he 
was  Receiving  ^00  per  week,  may  have  been 
one  for  weekly  emnloyment  only.  Assuming 
against  tbo  pleader,  as  we  must  all  facts 
reasonablT  consistent  with  the  facts  aUeeed, 
but  adverse  to  the  plaintiff.  It  cannot  be  said 
the  complaint  makes  out  a  case  entitling  the 
plaintiff  to  the  relief  sought 

The  judgment  appealed  from  la  affirmed. 

We  concur:  GONBEY,  P.  J.;  SHAW,  J. 


(43  Cal.  App.  2SU 

PRATT  T.  PRATT.   fjOtw.  2012) 

aiitrict  Court  of  ^peal,  TUrd  DIstriet;  CaU- 
foniia.  8«pL  15,  1919.) 

t  BXBODTOBS  Ann  AnUINISTBATORS  «=»30&— 

Paticseit  oteb  or  uonet  to  onlt  hela. 
In  an  action  brought  after  tbe  lapse  of  over 
AO  years  to  eatablish  a  claim  against  tbe  estate 
of  an  adminlatrator  for  money  collected,  but 
not  accounted  for  in  the  administration,  evi- 
dence held  to  jnatltr  tbe  presumption  tliat  If 
any  money  was  due  to  tlw  legal  heir  reprwent* 
«d  by  such  admiuiattator,  it  waa  jfaid  orer. 

it  EXECUTOra  AND  ADinKIHTBATOBS  «S>80C^ 
PBEBUUPTIOIf  OT  PATHEKT  TO  BXOa  Aim 
LAf  M  OF  TXUB. 

The  presumption  arlsins  fromwthe  lapse  of 
time  thait  the  administrator  of  a  brother's  estate 
bad  paid  his  tether,  the  only  heir.  Is  not  affected 
by  noBCompliance  with  Code  Civ.  Proc.  {§  144S, 
1622,  1636.  uad  1605,  requiring  Inventory  and 
otlier  in  the  adminlstratiiHi, 

8.  ExSeUTOSft  and  AmONIBTBATOBS  ^330fr— 
PBESUMPTION  OT  TBU>  SmLaUBIlT  APTEB 
A  LAPSE  OF  TIV E. 

It  is  not  illegal  for  an  administrator,  col- 
lecting money  bdonging  to  a  decedent  who  was 
not  indebted,  to  settle  tl^e  estate  with  the  heir 
without  the  formality  <A  ths  ordinary  adminis- 
tration of  estates,  and  in  a  proceeding  for  ac- 
counting many  years  after  it  will  be  deemed 
not  improbable  he  followed  tbe  shorter  wey. 


4.  Sqtmr  <=s»72Cl)  —  W^AX  oomnnms 

UOHES. 

Laches,  unlike  the  statute  of  Qmitattons,  is 
not  a  mere  matter  of  time,  but  involves  or 
implies  some  other  drcumstances  rendering  in- 
equitable tbe  enforcement  of  a  daim,  such  as 
change  of  relations  of  the  parties  or  condition  of 
the  property. 

5.  EzzcnroBS  and  AimiNmBATOBs  •=»473, 
474(1>— Btoht  of  heib  to  ooxpb.  sffrrLE- 

UBHT  WITHIN  8TATT7TOBT  TIUB. 

On  the  admlnistrator'B  Callnre  to  take  the 
statotory  steps  in  the  administration,  the  heir 
may  ask  the  aid  of  the  court  to  compel  him  to 
settle  die  estate  within  the  statutory  time. 

6.  Trial  ^^82— Spkooto  objeotion  to  xn- 

DEnOB. 

Tbe  certtflcate  of  anthentldty  and  conform- 
ity to  law  contuuplated  by  Civ.  Code,  |  1189. 
is  not  required  to  be  attached  to  an  acknowledg- 
ment to  afford  prima  fade  evidence  of  proper 
acknowledgment  of  an  instrument  executed  In  a 
foreign  country,  but  In  Its  absence  other  proof 
of  compliance  with  the  foreign  law  may  be  of- 
fered as  provided  by  Code  Oiv.  Proc.  H  1901 
or  1902,  and  if  not  admowledged  aceording  to 
the  foreign  law  sodi  spadfie  ofafeetlMi  ahonld 
be  made  to  put  one  to  such  proof  upon  its  in- 
troduction in  evidence. 

7.  EZECUTOBS  AND  ADinKISTUTDBS  ^3306— 

Evidence  of  patuxnt  or  bus's  ounc  aft- 
er UFSB  or  TOO. 

Xn  an  actloD  agalnat  tSie  estate  of  m,  deoea^ 
ed  administrator  for  accounting,  evidence  tiiat 
the  only  parties  that  could  hara  pod  tire  knowl- 
edge (tf  the  facts  were  dead.  In  eonDecti<m  with 
tbe  drcumstance  that  slight  evidence  was  of- 
fered on  both  sides,  held  to  justify  the  court's 
finding  that,  owing  to  the  great  lapse  of  time, 
evidence  of  nonpayment  to  the  heir  was  not 
available. 

8.  Appkal  and  ebbob  «=>949— Bxxcutobs 
and  aduinibtratobs  «s9470  —  Lapse  or 

TIME  BABBUTO  ACTION  AOAINBT  ADUINUTBA- 

TOB  IN  DISOBETION  OF  JUDQB. 
The  length  of  time  that  win  bar  an  action 
against  a  deceased  administrator's  estate  on  a 
claim  based  on  nonpayment  to  heir  depends 
upm  Uie  peculiar  drcumstances  vt  tlie  case, 
and  a  large  discretion  is  oonfided  to  the  trial 
judge,  whose  determination  la  binding  on  the 
appellate  court;  unless  manifttUy  an  injostiee 
has  been  done. 

Appeal  from  Superior  Court,  StanUUniB 
ConW ;  I*  W.  Fulkerth,  Jndge. 

Action  by  William  H.  Pratt,  as  administra- 
tor of  the  estate  of  Oeorge  Pratt^  deceased, 
against  Jennie  S.  Pratt,  as  administratrix 
of  the  estate  of  Sarand  Pratt,  deeeued. 
Judgment  for  defendant*  and  jdaintltt  ap- 
peals. Affirmed. 

Hawkins  ft  Hawkins,  of  Modesto,  for  ap* 

t>ellant 

J.  If.  Walthall,  of  Modesto,  for  respondent 

BURNEirr,  X  George  Pratt  died  on  Hn 
12th  day  of  June,  1876.  On  the  first  day  of 
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July  folIowiii&  tail  brotlier,  Samuel  Ptatt, 
vaa  appointed  the  administrator  of  tais  estate 
by  the  probate  court  of  the  county  of  Stan- 
islaus. Samuel  Pratt  thereupon  qualified  as 
such  administrator,  and  immediately  collect- 
ed f  rmn  two  certain  banks  the  sum  of  98S0, 
which  ttie  said  George  Pratt,  deceased,  had 
deposited  therein,  but  he  took  no  further 
steps  In  the  administration  of,  nor  did  be  ac- 
count to,  said  estate  for  the  moneys  he  re- 
ceived. On  the  14th  day  of  January,  1916, 
the  said  Samuel  Pratt  died,  and  on  the  6tb 
day  of  February,  1916,  letters  of  administra- 
tion of  his  estate  were  Issued  to  respondent 
On  the  25th  day  of  October,  1815.  plalntUf 
was  appointed  administrator  of  the  estate  of 
said  Qeorge  Pratt,  deceased,  and  be  thereup- 
on presented  a  claim  against  the  estate  of 
Samuel  Pratt  In  fSTor  of  the  estate  of  George 
Pratt  for  said  money,  with  compound  inter- 
est, the  total  amount  of  the  claim  being  over 
911,000.  It  was  rejected  by  the  said  admin- 
istratrix, and  suit  was  Immediately  brought 
thereon.  The  said  George  Pratt  left  as  his 
sole  heir  at  law,  his  father,  Samuel  Pratt. 
Sr.,  who  was  and  always  remained  a  resident 
of  England.  He  also  left  ieveral  brothers 
and  sisters  In  that  country  and  one  brother, 
the  plaintiff  herein,  who,  after  the  death  of 
George,  the  exact  time  not  being  shown,  came 
to  California.  Tliere  Is  no  positive  evidence 
that  said  Samuel  Pratt  ever  made  any  ac- 
counting or  paid  any  money  to  his  father,  the 
only  showing  aa  to  any  money  transactions 
between  him  and  the  other  members  of  the 
family  consisting  of  his  sending  a  few  small 
sums  of  money  to  his  sisters  In  1913  and 
1914. 

The  grounds  for  the  trial  court's  Judgment 
in  favor  of  the  defendant  are  diacdoaed 
the  following  findings: 

"Tif  oonrt  finds  that  the  said  Samud  Prmtt 
collected  certain  soma  of  money  belonging  to 
the  estate  of  George  Pratt^  dseeaaed.  to  wit, 
said  sum  of  $860.  That  he  never  accounted  to 
tiie  said  estate  therefor,  but  that  he  received 
and  held  a  power  of  attonter  from  his  father, 
Samuel  Pratt,  Sr.,  who  was  tba  sole  hdi  of 
said  George  Pratt,  deceased,  to  collect  said 
monvj  and  pay  the  same  to  bis  father,  and 
the  court  fiods  that  the  presumption  is  that 
said  Samuel  Pratt  .accounted  to  said  father  for 
said  money  collected,  and  from  ssid  presumptioii 
the  court  finds  that  said  money  was  paid  by 
Samuel  Pratt  to  his  father,  Samuel  Pratt,  Sr. 
That  the  said  Samuel  Pratt,  Sr.,  deceased,  did 
not  die  for  28  years  after  the  death  of  said 
Geoi^  Pnttt,  deoeased,  and  that  during  said 
time  had  knowledge  of  the  death  of  said  George 
Pratt,  deceased,  sod  the  apiwlntment  of  said 
Samuel  Pratt  as  administrate  of  his  estate 
during  all  of  said  years.  That  almost  Inuuedi- 
ately  after  the  death  of  said  George  Pratt,  de- 
ceased,  the  said  father  executed  and  fiwwuded 
to  tlw  said  Samuel  Pratt  said  power  of  attor* 
ney.  That  durioi  no  time  during  ssld  time  of 
said  38  years  did  said  plaintiff  make  any  de- 
mand upon  said  Samuel  Pratt  for  an  account- 
ing aa  administrator  of  the  estate  of  George 


Pratt,  deceased.  That  no  demand  was  made  up- 
on said  Samuel  Pratt  for  an  aeconntiag  aa  audi 
administrator  during  Us  lifetfrneu  That  there 
is  on  file  in  the  eatste  of  said  George  Pratt, 
deceased,  no  demand  or  request  for  an  account- 
ing b7  the  said  plaintiff,  or  any  one  else,  filed 
during  the  lifetime  of  aaid  Samuel  Pratt. 

"Tbat  after  the  said  letters  were  issued  to 
the  said  Samuel  Pratt,  he  took  no  further  stepi 
to  settle  said  estate,  and  that  no  further  steps 
have  been  talmi  in  said  estate,  and  that  none 
were  taken  any  time  prior  to  the  14th  day 
of  January,  1910,  at  which  date  the  said  Sam- 
uel Pratt  died,  and  that  no  Inventory  and  ap- 
praisement were  ever  filed  in  said  estate  from 
the  time  of  the  appointment  of  the  said  Samuel 
Pratt  OS  sodi  administrator  until  Us  death,  and 
that  no  daima  have  bean  fllod  against  said  es- 
tate. 

'^at  the  erldence  b  InsofBelent  to  show  that 
no  money  out  of  the  money  of  said  estate  of 
George  Pratt,  deoeased,  was  paid  out  for  rick- 
ness  or  burial.  Hut  evidence  cannot  be  ob- 
tained by  reason  of  the  long  lapse  of  time  be- 
tween the  death  of  said  George  Pratt,  deceased, 
and  the  institution  of  this  action  to  establish 
any  allegation  in  the  pleadlnga,  for  the  reason 
tbat  the  sidd  Samuel  Pratt,  the  person  haviog 
full  knowledge  of  the  matters,  and  all  other 
persons  from  whom  informatioB  can  be  had, 
are  dead.  Tbat  the  evidence  Is  Insofllcient  to 
establish  what  disposition  was'  made  ctf  any 
moneys  or  property  belonging  to  said  estate  of 
George  Pratt,  deceased,  which  might  have  or 
did  come  Into  the  hands  of  said  Samuel  Pratt 
as  admlnlstrstor  of  said  estate.  That  the  evi- 
dence is  insnffldent  on  account  of  the  great 
lapse  of  time  sfnee  the  death  of  said  George 
Pratt,  deceased,  and  the  appointment  of  Sam- 
od  Pratt  as  his  a^bnlaistrator.  and  the  deatii 
of  an  those  poeoessed  of  the  knowledge  of  such 
fact;  to  establish  the  aIlfi«ation  In  the  com- 
plaint that  the  money  alleged  to  have  been 
collected  by  said  Samuel  Pratt  for  or  on  ac- 
count of  the  estate  of  George  Pratt,  deceased, 
was  never  paid  to  an;  of  the  heirs  of  the  said 
George  Pratt,  nor  expended  for  the  benefit  of 
the  estate  of  George  Pratt,  nor  paid  to  any 
other  person  in  interest  for  tht  estate  of  George 
Pratt  or  otherwise,  or  that  it  was  nevw  paid 
out  to  any  one  dse,  or  that  it  was  used  for 
the  benefit  at  ssld  Samuel  Pntt 

"Hie  court,  Uierefore,  finds  from  the  fine- 
going  facts  that  said  Samuel  Pratt  accounted  to 
and  paid  over  to  said  Samuel  Pratt,  Sr.,  the 
father  of  said  George  Pratt,  deceased,  and  the 
sole  heir  of  said  George  Pratt,  deceased,  all 
■nms  of  money  to  which  he,  the  said  Samuel 
Pratt,  Sr.,  would  have  become  entitled  to^  w 
was  entitled  to  from  said  estata.** 

As  concliisions  of  law  tbe  oonrt  made  tlie 
addltUmal  flndlo^B: 

"That  said  action  is  barred  on  account  of  the 
laches  of  the  plaintiff,  and  each  and  all  of  the 
heirs  of  Samuel  Pratt,  Sr.,  in  demanding  an 
accounting  of  the  said  Samod  Pratt  as  admin- 
istrator of  the  estate  of  Ocorge  Pratt,  deceased. 

'TThat  the  said  dalm  of  the  i^aintifl  as  ad- 
ministrator of  tiie  estate  of  Geo^  Pratt,  do* 
ceased,  against  the  Mtate  of  Samud  Pratt,  de- 
ceased, is  a  stale  dalm,  and  not  enforceabls 
against  the  estate  of  Samuel  Pratt,  deceased, 

"Tbat  on  account  of  the  great  lapse  of  thne 
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since  the  appointment  of  said  Samuel  Pratt 
as  adimniatrator  of  the  estate  of  George  Prattt 
deceased,  the  said  Samuel  Pratt  is  presumed  to 
bava  dolr  accounted  to  the  heirs  of  aaid  George 
Pratt  and  to  have  paid  their  dietribudve  sharea 
in  said  estate."  , 

It  tbna  ai»pean  tbat  tarn  conidderattons 
Altered  into  the  decision  of  the  lower  court, 
□amely,  tbe  failure  of  proof  on  the  part  of 
plaintiff,  the  presumption  of  payment  by 
Samuel  Pratt  to  bis  father,  tbe  staleness  of 
the  claim,  and  tbe  laches  of  said  plaintiff 
and  tbe  other  heirs  of  Samuel  Pratt,  Sr. 

{1]  As  to  the  first.  It  may  be  said  that  the 
record  herein  fornlabes  a  striking  demonstra- 
tion of  the  difficulty  of  proving  a  fact  after 
the  lapse  of  so  many  years.  And  In  consider- 
ing this  phase  of  the  case.  It  must  be  deemed 
a  fair  Inference  that  the  parties  printed  all 
the  evidence  that  was  available.  We  cannot 
say  that  there  Is  an  entire  ateenee  of  evi- 
dence of  the  failure  of  Samuel  Pratt  to  prop- 
erly account  with  his  father.  However,  It  is 
meager,  and,  in  view  of  the  exclusive  prov- 
ince of  the  trial  Judge,  acting  In  place  of  a 
jury  to  determine  the  probative  force  of  the 
testimony,  we  think  no  appellate  court 
would  be  justified  In  holding  that  a  fair  con- 
sideration of  the  evidence  should  have  led 
the  lower  court  necessarily  to  the  conclusion 
that  Samu^  Pratt  had  not  paid  bis  father 
all  that  the  latter  was  entitled  to.  In  r^rd-. 
Ing  the  point  we  must  remember  that,  while 
It  was  shown,  and  the  court  found  that  Sam- 
uel Pratt  had  collected  $850,  there  Is  no  evi- 
dence whatsoever  as  to  the  expense  of  the 
last  illness  of  George  Pratt  or  of  bis  funeral, 
or  of  the  administrator'^  or  the  attorney's 
fee  In  the  administration  of  the  estate.  Re- 
spondent claims  $350  to  be  a  reasonable 
amount  for  these  Items.  Ordinarily,  such  ex- 
penses would  be  equal  to  that  amount.  Of 
course,  it  Is  impossible  to  say  positively  how 
much,  If  anything,  was  paid  out  for  any  or 
all  these  matters,  and  In  the  absence  of  any 
evidence  whatever  as  to  this  consideration, 
the  trial  court  would  necessarily  be  in  doubt 
as  to  tbe  amount  left  in  the  hands  of  Samuel 
Pratt  to  be  paid  over  to  his  father. 

But,  assuming  that  the  burden  of  proof 
was  upon  respondent  to  show  how  mudi,  if 
anything,  was  paid  for  these  purposes,  and  in 
the  absence  of  any  showing  to  that  efTect,  the 
court  was  bound  to  charge  the  estate  of  Sam- 
uel Pratt,  deceased,  with  the  full  amount, 
which  was  collected,  the  Inaolry  then  arises 
whether  the  evidence  was  snch  that  the  court 
should  have  found  that  it  was  not  paid  to 
Samud  Pratt,  Sr. 

The  testimony  on  this  point  in  behalf  of 
appellant  was  brief,  and  we  may  lierdn  set 
It  ont  John  Badley  testified: 

Tbat  he  had  known  Samuel  Pratt  since  1875. 
That  they  were  working  together  in  June,  187S, 
"Samuel  Fratf^s  brother,  George  Pratt,  got 
hurt,  and  Samuel  Pratt  got  a  message  to  ocme 


up,  and  he  went.  He  returned  the  next  day. 
He  then  told  me  that  his  brother  was  hurt  very 
bad,  and  lie  didn't  think  he  would  live  very 
long.  Samuel  Pratt  was  running  the  header 
for  Mr.  Wardrobe,  and  he  said  he  came  back 
to  keep  his  job,  and  he  said  Oiat  he  had  hired 
a  man  to  take  care  of  his  brother.  His  brodier 
soon  hereafter  died." 

After  stating  that  Samuel  told  him  that  he 
collected  over  $700  from  the  Stockton  and 
Merced  banks  belonging  to  his  brother. 
George,  the  witness  proceeded: 

"I  once  asked  Iiim  if  lie  had  sent  the  mooer 
to  bis  father,  and  be  told  me  no,  but  he  was 
going  to.  We  had  several  conversations  in  re- 
gard to  it  The  last  time  I  asked  him  about  it 
he  said  he  had  put  that  money  to  interest  so 
it  would  draw  more  money,  and  he  would  send 
it  later  on  to  bis  fattier.  He  told  me  he  knew 
where  he  could  buy  160  acres  at  JaaA,  and  lie 
asked  my  t^tlnion.  Afterwards  be  traoiAit  tiie 
land." 

He  also  stated  that  Samuel  Pratt  never 
told  him  anything  as  to  whether  liis  CaQier 
had  made  a  demand  for  the  money.  Plaintiff 
offered  in  evidence  a  mortgage  on  certain 
lands  in  Stanislaus  county,  dated  November 
S,  1876,  made  by  James  Berry  to  Samuel 
Pratt  to  secure  the  sum  of  $1,^  and  a  satis- 
faction thereof  on  October  24,  1879.  A  deed 
from  one  Emelioe  Daggett  to  Samuel  Pratt, 
reciting  a  consideration  of  $1,000  and  dated 
October  12,  1878,  was  also  Introdnced  In  evi- 
dence. 

George  Squire  Uien  testlfled: 

'T.  knew  Samuel  Pratt  for  10  years,  from 
1873  to  1883.  He  told  me  that  George  Tratt 
asked  him  to  collect  certain  moneys,  $800  or 
$060,  and  send  it  to  his  father.  The  money  was 
in  the  savings  bank  at  Stockton  and  Merced. 
What  I  know  about  the  matter  was  wliat  I 
learned  from  being  tils  nearest  neighbor  and 
what  he  told  me  himsdf.  I  know  he  had  tbe 
moncv.  He  bought  with  It  tliree  quarter  sec- 
tions of  tlie  town  of  Oakdale.  One  d  tbe  quar- 
ters was  purchased  from  me." 

The  trial  court  might  well  hesitate  to  fliui 
from  ttie  foregoing  that  Samuel  Pratt  vio- 
lated his  trust  and  wltliheld  from  his  tAfher 
any  money  to  which  he  was  entitled.  Tbe 
Incidents  concerning  which  tbe  witnesses 
testlfled  were  held  in  the  uncertain  gnsp 
of  memory,  reaching  back  nearly  40  years, 
and  this  circumstance  was,  of  course,  signif- 
icant in  the  determination  of  thdr  crediUU- 
ty.  Tliat  after  sucb  a  period  of  time  th^ 
could  state  with  accuracy  what  was  saf  d  and 
done  ctncerning  a  matter  in  whidi  tiiey  had 
no  personal  Interest  might  well  Challenge 
credulity.  Tt  la  well  to  remember  In  this 
connectltHi  that  the  substitution  or  elimi- 
nation of  a  single  word  of  the  conversation, 
or  the  addition  of  a  slight  incident,  might 
present  the  amslderfttlon  in  an  entirely  er- 
roneous light  Moreover,  it  is  admitted  tiiat 
Samuel  Pratt  did  not  conceal  from  tliese  wit* 
nessea  the  tact  that  he  had  money  In  hia  poB> 
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nman  Mimgliig  'to  Ui  flittiar,  and  he  ex- 
pressed his  liLtentlim  of  sending  It  to  him. 
This,  at  least,  tends  In  some  d^;ree  under  the 
drcmuBtances  to  negatlTe  the  theory  of  a  dis- 
honest purpose.  In  fact;  the  only  Inddait 
detailed  hy  the  witnesses  lending  any  sap* 
port  to  the  claim  that  Samuel  Pratt  faOed 
to  settle  with  his  father  was  the  purehase  of 
land  to  which  thcgr  testified.  But  as  to  this, 
In  the  first  place,  It.  may  be  said  ttiere  Is  noth- 
ing to  ehow  that  he  did  not  have  mon^  of 
his  own.  That  he  had  some  Is  quite  ajvar- 
ent.  Indeed,  from  the  amount  Invested. 
That  he  aim  purchased  the  land  with  his 
own  money  would  be  presumed,  were  it  not 
for  the  said  teatlniony  of  George  Squire  that 
Samuel  Pratt  "bought  with  Uie  money 
Uiree  quarter  sections  in  the  town  of  Oak- 
dale."  But  this  testimony  Is  quite  unsatts- 
&ctory  in  the  absence  of  any  Airther  expla- 
nation, and  it  Is  more  significant  for  Its  omls- 
sioais  than  for  what  was  stoted.  When  the 
land  was  bought  does  not  appear,  the  deed 
not  being  offered  In  evidence,  nor  how  much 
was  paid  for  It,  nor  how  long  It  was  retained 
by  Samuel  Pratt.  Forlhennore,  the  state- 
ment of  the  witness  undoubtedly  Involved 
his  mere  opinion  from  what  was  told  him  by 
said  Pratt  and  his  neighbors.  Again,  his 
credibility  was  for  the  trial  judge,  and  we 
cannot  say  that  he  was  not  Justified  in  at- 
tatdilDg  little,  if  any,  inq>ortanoe  to  this  testis 
mony. 

But  according  It  full  credit,  would  the 
lower  court  be  required  to  And  from  this 
circumstance  that  the  money  was  not  paid 
to  Samuel  Pratt,  Sr.?  We  think  not  A 
more  just  and  reasonable  inference  would 
be  that  the  son  was  moved  by  an  honest  and 
filial  purpose  to  increase  his  father's  posaoh 
dons,  that  he  was  successful  In  his  endeavor, 
and  that  in  due  time  he  transferred  the  'mon- 
ey with  its  Increase  to  its  rightful  owner. 
We  repeat,  the  record  contains  some  evidence, 
though  sl^ht,  as  we  view  it,  of  the  derelic- 
tion of  Samuel  Pratt,  Jr.,  In  the  premises,  but 
not  of  sufiaclent  probative  force  for  us  to  hold 
that  the  lower  court  was  bound  to  find  that 
there  was  no  i>ayment  How  would  the  case 
then  stand,  and.  particularly,  what  presamp* 
tlon  should  be  indulged?  Clearly,  we  think, 
that  Samuel  Pratt,  Jr.,  performed  bis  official 
duty,  and  that  he  acted  honestly  and  in  good 
faith.  A  contrary  presumption  would  impute 
to  him,  not  only  a  violation  of  the  obligations 
of  his  trust  but  an  utter  IndifTerence  to  the 
ccnnpeUlng  impulses  that  usually  character- 
ise such  relation  of  kinship,  and,  more  than 
that,  the  actual  commission  of  a  crime.  This 
is  not  to  be  permitted,  especially  in  view  of 
the  great  number  of  years  that  had  elaps- 
ed. The  whole  record,  we  are  persuaded, 
justifies  the  presumption  and  the  coDcludon 
that,  if  any  money  was  due,  it  was  paid. 

Many  cases  of  similar  import  are  found  in 
the  books,  and  some  of  them  determine  that 
the  presumption  of  settlement  should  be  in- 


dulged where  It  !•  net  overcome  by  aattateo* 
tory  evidence  to  the  ooatrary.   In  Jones 
Jones,  91  Ind.  878,  the  right  to  a  settlement 
had  existed  for  about  20  yaara,  and  the  court 
said: 

"TUm  was  a  stale  donand.  In  the  absence  of 
eridenoe  to  the  contrary,  the  presumptioa  would 
be  it  had  been  paid.  Even  in  cases  of  diancery 
jnrisdiction,  to  which  the  statute  of  limitatioii. 
is  not  a  bar,  a  court  of  equity  will  presnrae  that 
a  stale  demand  has  bem  paid.  Parker  v.  Ash,. 
1  Vem.  256;  Sturt  v.  Mellish,  2  Atk.  610; 
Higsins  V.  Crawford,  2  Verse;,  Jr.,  671;  Smith 
V.  Calloway,  7  Blackf.  80;  Stehman  v.  Omll,  2fr 
Ind.  436.^ 

If]  Nor  do  we  think  this  presumption  la  aft 
fected  by  the  provisions  of  the  statute  in  re- 
lation to  the  administration  of  estates.  It 
is  true  that  the  Code  of  CfivU  Procedure  pro- 
vides that  an  admlnlstratm  must  make  and 
return  to  the  court  a  true  Inventory  and 
appraisemoit  of  Oie  estate  (sectloD  1448); 
yrhen.  required  by  the  court  or  upon  applica- 
tion of  any  person  Interested  he  must  render 
an  account  (section  1622);  upon  the  hearing 
of  the  accounts,  the  heirs  may  contest  all 
nutters  Indnded  ttiereln  (section  1686) ;  and 
final  distribntloD  of  the  estate  can  be  had 
only  upon  final  settlemmt  of  the  accomtto  of 
the  administrator,  at  which  time  the  court 
ascertains  who  are  the  persons  entitled  to 
the  estate  O^ction  1666). 

In  view  (tf  the  failure  of  Samuel  Prattr 
Jr.,  to  comply  with  these  various  provlslcms 
of  the  statute  it  Is  contended  that  he  had  no 
right  or  authority  to  pay  out  any  money  to 
his  faCher,  and  hence  the  presumption  would 
be  that  he  acted  accordingly.  But  It  must  be 
remembered  that  the  only  parties  Interested 
in  the  regularity  of  the  proceedings  are  the 
administrator  himself  the  creditors  and  the 
heirs,  and  each  case  must  be  considered  in 
the  llaht  of  ite  own  peculiar  facta.  Hereto 
there  was  no  real  estate,  and  we  must  take 
It  for  granted  that  there  were  no  creditors, 
unless  perhaps  on  acoonnt  of  the  last  Illness 
and  funeral  e^enses  of  the  brother;  that 
there  was  no  oontroversy  as  to  the  heirs; 
that  a  relation  of  trust  and  confidence 
isted  between  the  administrator  and  his 
ther;  that  the  s<m  believed  and  had  reason 
to  believe  that  no  question  vrould  ever  arise 
as  to  the  Integrity  of  his  conduct;  that  he 
knew  how  much  Ids  father  vras  entitled  to^ 
and  believed  that  he  could,  with  safe^,  set- 
tle with  him  withoat  Incurring  any  further 
expenses  of  admiulstratlra. 

[3]  It  can  hardly  be  said  that  It  was  his 
Auty  in  any  .event  to  pursue  the  course  Indi- 
cated by  said  provisions  of  the  Code.  That 
would  have  been  the  more  regular  procedure, 
and  It  would  have  afForded  him  greater  se- 
curity, but  If  the  facte  existed  as  we  have 
supposed,  there  was  nothing  unreasonable 
or  illegal  in  his  settling  with  his  father  with- 
out the  formality  of  the  ordinary  admlnistra- 
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tlon  of  eetates,  end  we  deem  It  not  Improba- 
ble that  be  followed  the  shorter  way.  His  d&- 
termlnatloii  was,  of  course,  subject  to  review 
bj  the  court  at  the  Instance  of  any  Interested 
party,  but  we  must  suppose  that  he  felt  am- 
ply protected,  and  that  tbe  heir  wu  satia- 
fled. 

In  the  Estate  of  WlUey.  140  CaL  238,  78 
Pac  998,  the  executors,  In  an  account  render- 
ed by  them,  sought  to  hare  themselves  credit- 
ed with  certain  advance  payments  made  by 
them  to  certain  beneficiaries  named  in  the 
will,  without  obtaining  an  order  of  courts  and 
it  was  held  that  the  trial  court  prt^rly  re* 
tired  those  Items  from  the  accotmt  to  be  con- 
sidered when  the  petition  for  distribution 
was  heard.  Tberein  was  involved  the  con- 
struction of  the  trarms  of  a  will,  and  a  con- 
troversy existed  between  the  interested  par- 
ties, whltdi  the  court  was  called  upon  to  re- 
view In  the  regular  course  of  the  adminlstra* 
tlon  of  the  estate.  The  executors  could  not 
by  their  action  preclude  the  court  from  de- 
termining the  controversy  at  the  proper  time 
and,  manifestly,  as  It  was  stated: 

"When  an  executor  undertakes  to  construe 
tbfl  provisloDa  of  a  will  or  to  make  paymcDts 
thereunder  in  attddpadon  of  the  decree  of  dis- 
tribution he  does  so  at  his  periL** 

While  the  facts  herein  4*'ftlT^go^ffh  t^^ 
case  trom  that,'  still  It  may  be  conceded  that, 
If  said  Samuel  Pratt  made  a  settlement  with 
bis  father  without  an  order  of  court,  he  did 
so  "at  his  peril,"  and  that  he  conid  not  there- 
by forestall  an  accounting  In  court,  yet  under 
the  drcumstances  of  this  case  we  deem  it  not 
an  unreasonable  Inference  that  he  did  make 
Buch  settlement,  believing  that  he  was  justi- 
fied in  so  doing,  and  we  think  It  cannot  be 
said  that  thereby  be  violated  bis  duty  or 
transgressed  any  provlsian  of  the  law. 

[*]  The  findings  as  to  the  stnleneas  of  the 
claim  and  the  laches  of  plaintiff  may  be  con- 
sidered together,  as  they  are  closely  related. 
Appellant  Is  clearly  right  In  tbe  contention 
that  laches,  unlike  the  statute  of  llmltaUons, 
Is  not  a  mere  matter  of  time.  It  involves 
and  implies  some  other  drcumstence,  or  cir- 
cumstances that  would  render  inequitable 
the  enforcement  of  the  claim.  This  may  be 
a  change  In  the  relations  of  the  parties  or 
the  condition  of  tbe  property  that  is  deemed 
a  Justification  for  the  denial  any  relief. 
It  may  be  added,  though,  that  the  great  lapse 
of  time,  es[>eclally  if  the  dalmant  has  knowl- 
edge of  the  existence  of  bis  right,  Is  often 
held  suffldent  to  create  the  presumption  or 
Implication  of  another  fact  of  an  equitable 
nature,  and  thus  to  JustiQr  a  dedsion  against 
the  claimant.  As  to  the  character  of  this 
defense  and  the  reasons  for  Its  recognition 
and  enforcement,  It  is  suffldent  to  refer  to 
the  carefully  considered  opinion  written  by 
Justice  Hart  and  adopted  by  the  Supreme 
Court  In  Oie  case  of  MUler  AMb,  1B6  Cal. 
644,  105  Pac  60a 


To  lllnstrate,  howerer,  the  peculiar  views 
of  various  courts  concerning  situations  simi- 
lar to  the  <me  before  us,  we  may  dte  some 
instances  of  the  application  of  the  doctrine 
of  "staleness"  and  "ladies." 

In  Perkins  v.  Cartmell,  4  Har.  2T0,  42  Am. 
Dec  7SS,  a  legacy  was  Involved  for  which  no 
demand  had  been  made  for  80  years,  and  Uie 
court  said: 

^Tbis  salt  is  barred  1^  lapse  of  time  inde- 
pendentiy  of  the  statute  of  limitatioiu  upon  the 
presumption  of  payment  and  satisfaction,  whidi 
presumption  is  not  rebutted.  The  defense  found- 
ed upon  mere  lapse  of  time  and  tbe  ataleness 
of  the  daim,  in  cases  where  no  statote  of  lim- 
itation directly  governs  tiw  cua,  is  said  by 
Judge  Stoiy  (2  Oom.  tm  Bq.  Jur.  |  IBSO,  p.  904} 
to  be  a  defense  peculiar  to  courts  of  equity. 
Upon  general  prindples  of  their  own,  Independ- 
entiy  of  the  statutes  of  limitation,  they  have 
always  discountenanced  laches  and  neglect,  and 
refused  their  aid  to  stale  demands  where  tbe 
party  has  slept  upon  his  right,  or  aeqnlesced 
for  a  great  length  of  time.  After  a  considerable 
lapse  of  timi^  thsy  refose  to  iotnrfsre,  frim 
ODoaidHatians  of  public  polkr,  and  the  dffficoltr 
of  doing  entire  justice  when  the  original  trans- 
actions have-  become  dMcuxe  by  time  and  the 
evidence  may  be  lost." 

There  was  something  like  20  years'  delay 
In  demanding  an  accounting  in  tiie  case  of 
Osborne  v.  O'Reilly,  43  N.  J.  Bq.  647,  12 
AtL  377,  and  the  court  said: 

*Vrhis  great  delay  ml^t  have  justified  tbe 
court  in  dismiBsing  the  complainant's  bill  with- 
out looking  at  tbe  merits.  It  certainly  requires 
of  the  court  to  take  care  that  tbe  dangets  of 
injustice,  whldi  always  attend  the  Investigfltion 
of  facts  long  since  transpired,  are  sot  awvt- 
loohed,  and  tliat,  before  disturbing  tlie  statos 
aoqulMced  in  by  both  partiea  for  so  nanj  yaan, 
very  convincing  evidence  of  the  propriety  at  a 
change  shall  be  adduced." 

Id  Le  Boy  v.  Bayard,  3  Bradf.  Sur.  (N.  T.) 
228,  it  was  held  that  the  lapse  of  29  years 
since  the  administration  of  tbe  estate  com- 
menced la  suffldent  to  excuse  a  formal  Inven- 
tory and  account 

Id  Calhoun's  Appeal,  39  Fa.  218,  the  court 
determined  that  since  the  devisee  and  her 
heirs  knew  for  25  years  of  the  mismanage- 
ment of  the  estate,  but  required  no  account- 
ing nor  sought  any  relief,  they  were  not  en- 
titled to  the  aid  of  a  conrt  of  equity,  after 
having  so  slept  on  their  rights,  the  court  say- 
ing, however: 

"Had  there  been  ignorance  of  facts  or  legal 
disabilities  to  account  for  tfao  extraordinary 
neglect  of  legal  remedies  on  tbe  part  of  the 
appellants,  thdr  inaction  might  have  been  ex- 
cused, but  nothing  Is  shown  or  suggested  by 
way  of  excuse." 

In  Gatewood  v.  Gatewood  Adm'x,  70  S.  W. 
284,  10  years  after  the  death  of  an  administra- 
tor, suit  was  brought  against  his  estate  for  a 
sum  claimed  to  have  been  retained  by  him  be- 
longing to  plaintUf,  the  daim  being  30  years 
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old,  and  It  waa  beld  that  tlie  claim  was  stale 
and  not  enfbrceaUe  In  equity. 

In  HUl  T.  HiU.  70  N.  J.  Eq.  107,  62  Aa 
885.  Vba  court  of  dmncery  beld  that  the  lapse 
of  17  years  waa  sufficient  to  bar  an  a^^ca- 
tlon  for  an  accounting  of  an  admlnlatrator. 
The  court  declared  that— 

The  eomplalnanta  were  "chargeable  with  no- 
tice that  they  were  entitled  to  a  prompt  ac- 
eoontinc,  which  ii  preciaely  tiie  remedy 'which 
they  are  here  asking.  Mot  only  do  tiiey  not 
allege  their  ignorance  in  these  matters,  hat  it 
IB  quite  imponUile  to  beliere  that  they  were  so 
far  indifFerent  to  their  pecuniary  rights  as  not 
to  be  informed  tEat  the  time  had  arrived  when 
they  wtte  entitled  to  recdvo  from  their  father's 
estate  more  Uian  they  did  actaally  reedve,  im- 
leas  the  same  was  absorbed  in  tin  payment  of 
debts.  *  *  *  The  complainants,  then,  are 
chargeable  with  resting  on  their  rl^ts  for  about 
17  years  withont  tlie  least  excuse  whatever. 
In  the  meantime  it  is  fair,  I  tliink,  to  infer 
that  the  Tonchers  and  papers  relating  to  the 
estate,  wlileh  must  have  been  in  the  hands  of 
tbdr  uncle,  John,  have  been  lost  w  mislaid,  and 
are  not  now  available  to  the  answering  defend- 
ant." 

In  Be  Henry's  Bhrtate,  188  Pa.  882,  48  AtL 
274,  It  was  beld  that  an  ^pUcatkm  for  an 
accounting  of  an  administrator  was  barred 
by  tbe  lapse  o(  18  years,  the  court  saying 
that  tbe  case  was  '*made  mndi  stroDger  by 
reason  of  tbe  deatt  of  tbe  person  whose  lia- 
bility to  account  is  now  asserted."  Thor^ 
the  court  dtes  witta  approval  the  case  of 
Oress'  Appeal,  14  Fa.  463,  wherein  an  account 
was  refused  after  the  lapse  of  18  years,  not 
because  ot  ^tbw  presumption  of  payment  or 
settlement,  but  because  it  resulted  "altogeth- 
er from  fbe  unwarrantaUe  negligence  of  the 
party  to  call  for  an  account,  without  oflterlng 
any  suffident  reason  acooiintiiig  for  tbe  de- 
lay." 

In  PhllUps  V.  Plney  Ck>al  Co.,  53  W.  Va. 
643,  44  S.  B.  774,  97  Am.  St  Bep.  1040,  a  de- 
lay of  10  years  was  held  soffldent  to  bar  an 
action  to  reform  a  deed,  and  the  court  de- 
dared  that  a  party  who  se^s  to  av<4d  the 
cbarge  of  laches  In  audi  case  "should  set 
forth  In  bis  bill  speclflcally  what  were  the 
Impediments  to  an  earlier  prosecution  of  Ma 
claim;  how  he  came  to  be  so  long  ignorant 
of  his  rights,  and  the  means  used  by  the  r»- 
q;>ondent  to  fraudulently  keep  him  in  Igno- 
rance ;  and  how  and  when  he  first  came  to  a 
knowledge  of  tbe  matters  allied  in  Ms  bill; 
otherwise  the  chancellor  may  Justly  refuse 
to  consider  his  case,  on  bis  own  showing, 
without  inquiring  whether  there  Is  a  demur- 
rer or  formal  plea  of  tbe  atatate  of  limita- 
tions contained  In  the  answer." 

In  Prest<H)  v.  Preston,  05  U.  S.  200,  24  L. 
Ed.  404,  the  suit  was  brought  25  years  after 
the  right  occurred,  and  the  court  said: 

"The  delay  of  one  to  this  extent  in  prosecut- 
ing his  rights  under  a  contract  is,  except  under 
fecial  circumstances  not  existing  hwe,  such 
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lachea  as  disentitled  him  to  tiis  aid  o(  a  ooort 
of  equity." 

In  Pnsey  t.  Qsrdon,  21  W.  Ya.  466,  it 
was  lield  ttiat  a>  conrt  oi  eqolty  will  not  set 
aside  a  deed,  mads  by  a  daughter  to  ba  fii- 
ther  Immediately  before  her  marriage,  con- 
veying her  ronainder  in  land,  in  wbidi  tbe 
father  bad  a  life  estatSi  upon  the  ground  of 
undue  influence  after  an  Interval  of  35  years 
and  after  the  death  of  tbe  fatber,  thouiAi  tibe 
claim  at  tbe  daughter  Is  not  barred  by  tbe 
statute  of  llmUati<Ki8,  where  the  case  is  not 
a  dear  one  and  there  are  no  drcnmstances 
whldi  anfflciently  accoont  for  tlie  delay. 
Therein  was  quoted  fba  following  statement 
^rom  Eerr  on  Fraud  and  Mistake,  1 806: 

"Xispse  of  time,  when  It  does  not  operate  as  a 
positive  statutory  bar,  operates  in  equity  as  an 
eviduice  of  assent  aoquiescenoe  or  waiver." 

Other  cases  to  the  same  effect  are  avail- 
able, but  they  need  not  be  dted. 

An;>ellant  finds  comfort  In  certain  other 
dedslons,  whldi  be  claims  to  be  esaentlally 
in  conflict  with  tbe  cases  upon  which  re- 
spondrat  relies.  But  it  can  hardly  be  said 
that  they  teadi  another  doctrine,  altiiongb 
some  of  them  present  a  dlffereat  view  of  the 
burdoi  of  prool  One  of  thMh  Is  the  care- 
fully considered  case  of  D^ne  v.  MlUer,  65 
W.  Va.  120,  64  S.  740,  23  U  R.  A.  (N.  S.) 
77S.  wherein  the  West  Virginia  Supreme 
Oourt  of  Appeals  dedared  it  to  be  a  sound 
doctrine  that —  * 

"Mere  forbearance  to  compel  rendition  of  a 
just  debt  or  other  right,  the  existence  of  which 
is  clear  beyond  doubt,  does  not  prejudice  the 
party  from  whom  it  is  doe,  and  it  la  not  in- 
equitable to  enforce  rendition  thereof  after  long 
delay ;  but  if  the  length  of  time  be  long  enou^ 
in  Itadf,  cr  with  the  idd  ot  dxcnmstanoes  and 
ctmdnet  to  satU>  the  dianeellor  diat  the  plain- 
tiff had  abandoned  his  right  before  he  brought 
suit  to  enforce  it,  his  demand  will  be  rccarded 
as  stale  and  lost  by  laches." 

However,  the  court  held  that  'the  claim 
therein  was  fully  proven  by  documentary 
evidence  under  circumstances  not  In  any  way 
operating  to  tbe  preju^ce  of  the  defradants 
and  tending  to  negative  the  Info-ence  of  in- 
tent on  the  part  of  plaintiff  to  abandw  or 
relinquish  his  right,  and  conduded  that  the 
delay  in  the  assertion  of  the -right  for  a  peri- 
od of  less  than  20  years  would  not  bar  re- 
lief. 

In  Olen  v.  Elmbrough,  68  N.  C.  173,  the 
action  was  held  not  to  be  barred  by  the  lapse 
of  34  years,  but  the  decision  was  based  upon 
the  ground  that  there  was  no  representative 
of  tjie  estate  against  which  tbe  action  could 
be  brought  The  court,  however,  recognised 
the  rule  to  be  that  after  the  lapse  of  a  long 
period  of  time  a  presumption  will  arise  "of 
payment  or  satisfactlwi  or  abandonment; 
*  *  *  but  this  presumption  is  one  of  fact, 
and  la  rebuttable,  and  whore  it  appears  It 
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has  not  been  setQed,  or  where  It  appean 
there  was  no  one  with  the  le^al  power  to 
make  a  settlement,  the  presumption  is  re- 
butted." 

In  the  Estate  of  Elscher,  189  Pa.  179,  42 
&.tl.  8,  the  mala  question  was  as  to  the  valid- 
ity of  a  certain  release,  and  It  was  Justly 
held  that  the  lapse  of  17  years  did  not  bar 
the  claimant  from  seeking  to  avoid  the  effect 
of  said  release  on  the  ground  that  she  ImpCT- 
fectly  understood  English,  did  not  compre- 
hend ^e  meaning  of  the  terms  employed,  and 
was  Induced  to  execute  It  by  reason  of  cer- 
tain Qireats  which  were  made.  It  was  in 
Tlew  ot  these  drcnmstances  that  the  court 
8idd: 

'*Tlwre  is  nothing  therefore  left  to  sustain  Um 
plea  of  lacbea  but  mere  lapse  of  time;  and  diat 
is  dearly  insnffident** 

In  WUwm  V.  McCarty,  SB  Md.  277,  It  was 
held  that  the  ckciOuuis*  court  had  Jnrisdictlan 
to  compel  a  snrrtTlng  executor  to  retom 
assets  of  the  estate  or  recover  them  where 
they  could  be  recovered  evm  where  an  ac- 
count called  final  had  been  allowed  and  some 
14  years  had  elapsed  since  sncb  acoohnt 
Tba  court  said  this  ocnld  be  done  within  a 
rewHiable  time  and  "what  Is  reasonahle  time 
depends  iip<»i  the  peculiar  ctrcamstanees  of 
eadk  case,  and  the  diaracter  of  the  correc- 
tion to  be  madeu" 

In  Werbom  v.  Austin,  82  Ala.  408,  8  South* 
280,  the  court  recognised  the  presnmptlw  of 
payment  from  the  lapse  of  20  years  in  the 
case  of  a  tmat,  but  held  that  it  was  over- 
come  by  erldence  to  the  contrary. 

In  Branch  Hanrick,  70  1?ex.  781,  8  S. 
W.  639,  suit  was  brought  Angnst  11,  1885, 
against  we  who  had  been  appfdnted  admin- 
istrator ot  an  estate  in  1867.  The  acticm 
was  by  one  claiming  a  dlstribntiTe  share  of 
the  estate,  who  soi^lht  to  compel  an  account- 
ing by  the  administrator.  The  lattM  con- 
tended that  by  virtue  of  a  certain  statute 
of  Texas  the  adminlstratl<m  of  the  estate 
was  conclusively  presumed  to  have  been  dos- 
ed, but  the  Supreme  Court  held  tliat  said 
statute  had  been  repealed,  and  that  it  was 
proper  to  show  that  such  settiement  had  not 
been  made. 

The  important  Question  In  Be  Sanderson, 
74  Cal.  190,  15  Pac  753.  was  whether  the 
executor  had  been  negligent  as  to  the  col- 
lection of  a  certain  note,  he  having  made 
no  excuse  for  his  failure.  The  matter  was 
covered  by  section  1615  of  the  Code  of  OtvH 
Procedure,  providing  that — 

"lHo  executor  or  administrator  is  accountable 
for  any  debts  due  to  the  decedent,  If  it  apMan 
tiiat  they  rvnain  nnooUeeted  without  Us  fault.'* 

The  Supreme  Court  pn^rly  held  that  the 
statute  of  limitations  did  not  run  against 
the  continuing  trust  of  the  executor,  and  that 
In  case  the  debt  was  not  collected  the  statute 


Imposed  upon  him  the  burden  of  showing' 
that  it  was  without  his  fault 

In  Bemmerly  v.  Woodward.  J2i  Cal.  S68, 
57  Pac.  561,  Oie  action  was  broufl^t  for  an 
accountlnig  about  11  years  after  the  last  ac- 
count had  been  rendered.  It  Is  plain,  thou^ 
that  no  final  accounting  could  have  been  en- 
forced against  Woodward  during  the  dlsabU' 
Ity  ot  the  minors,  the  will  containing  this 
provision: 

"Whenever  one  of  my  children  becomes  of 
age  <Hr  it  riitll  be  entitled  to  his  or  her  share 
of  the  estate  then  remaining  in  the  hands  of 
my  executors,  and  they  are  bneby  directed  and 
Buthorised  to  deliver  up  such  diUd's  portion  by 
a  fair  dlvlsiott  made  of  tin  Isnds  then  brionging 
to  the  estate** 

It  imrnns  that  the  youngest  minor  readied 
his  majmltr  only  about  1  year  bofore  the 
suit  was  brought  8o^  tb»  cue  is  hardly  In 
point  here.  It  is  true  that  fb»  court  said: 

"To  show  an  honest  execution  <^  the  trust  It 
was  incumbent  qpon  Woodward  to  show  what 
he  did  with  the  money.  In  the  absence  of  snch 
showing,  I  think  we  most  condude  that  he  did 
not  use  them  for  the  estate.** 

That  was  a  proper  rule  to  apply  under  the 
peculiar  circumstances  of  the  case.  Becddes, 
the  evidence  and  pleadings  of  the  parties 
were  such  that  the  lower  court  could  hardly 
have  «mduded  otherwise  than  In  flavor  of 
plaintiff,  the  serious  question  on  appeal  be- 
ing as  to  the  suffldency  of  the  flndhig  of 
Woodward's  neglect  to  invest  the  trust  mon- 
ey and  as  to  the  amount  of  Interest  that 
should  be  charged  against  him. 

[f]  But  appellant  claims  that  the  lower 
court  without  warrant  assumed  or  found  cer- 
tain circumstances  to  exist  whidi  are  esseE>- 
tlal  to  the  support  of  the  conduslon  that 
plaintiff  and  the  other  hdrs  were  diargeable 
with  ladies.  One  of  these,  namely,  in  re- 
lation to  the  fact  that  no  inventory  was  Bled 
nor  other  step  taken  in  the  admlidstratiott 
of  the  estate,  we  have  already  noticed.  We- 
may  add  that  it  was  undoubtedly  the  rl^t 
of  the  heir  to  tnv<^e  the  aid  of  the  court  to 
compel  the  administrator  to  settle  the  estate 
within  the  stotutwy  ime. 

[I]  Again,  it  Is  claimed  that  the  evldoice 
does  not  show  that  the  hdrs  had  knowledge 
of  the  deatii  of  Qeorge  Pratt  and  of  the  ccm- 
dltlon  of  his  estote.  The  only  heir,  as  we 
have  seen,  for  23  years  was  his  father,  and 
power  of  attorney  from  him  to  Samuel  Pratt. 
Jr..  dated  July  11,  1876.  was  received  in  evi- 
doice,  in  whldi  he  referred  to  *^y  late  stm 
George  Pratt,  deceased.**  It  Is  true  that  an 
objection  was  made  by  appelant  to  the  in- 
troduction of  ttils  Instrument  on  the  ground 
that— 

"The  deed  and  eerttScate  are  not  in  conformity 
with  our  statute,  and  that  the  execution  is  in-- 
snffident,  and  that  the  adknowledgment  is  not 
in  the  form  required  to  prove  the  signature  of  a 
signer  to  a  doenment,  and  that  it  is  not  dnly 
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■utheotlcated  m  reqnired  hj  tbe  laws  of  the 
state  of  California,  and  it  docs  not  sbow  that 
it  has  ever  been  acted  upon  as  genuine,  and  Its 
cnstody  baa  not  been  explained,  and  it  docs  not 
appear  that  it  has  vra  been  treated  as  a  famine 
docnment." 

The  power  of  attorney  parimrted  to  be 
executed  In  England  and  acknowledged  be- 
foro  Cad.  E.  Palmer,  a  notary  public  of  Barn- 
staple in  the  county  of  DeTon,  and  bad  the 
seal  of  Ills  office  attached.  This  notary  certi- 
fied that  Samuel  Pratt  at^wared  before  him 
"and  acknowledged  the  said  letter  of  attor- 
ney to  be  his  act"  To  this  wltli  the  seal  of 
bis  office  was  annexed  the  certificate  of  the 
United  States  consul  at  Bristol.  England, 
"that  the  foregoing  signature  and  seal  are 
the  true  and  genuine  slgnatim  and  seal  of 
CadwBloder  Edwards  Palmer,  a  notary  pub- 
lic, residing  at  Barnstaple,  In  the  connty  of 
Devon,  England."  Section  1189  of  our  Cirll 
Code  spedfles  the  gaieral  form  of  Uie  certif- 
icate of  acknowledgmott,  but  adds: 

•  "Provided,  bowercr,  tiiat  any  atknowle^ment 
taken  without  this  state  in  accMdance  with  tiie 
laws  of  the  place  where  the  acknowledgment  Is 
made,  shall  be  snffleient  in  this  state ;  and  pro- 
vided farther,  that  the  certificate  of  the  derk 
of  a  court  of  record  of  the  connty  or  dlstriet 
where  such  acknowledgment  Is  taken,  that  the 
officer  certifTlng  to  the  same  Is  authorized  by 
law  so  to  do,  and  that  the  signature  of  said 
officer  to  such  csrtiflcats  Is  Ms  true  and  genuine 
idgnature,  and  that  such  adnowledgment  is 
taken  In  accordance  with  the  laws  of  the  place 
where  the  same  is  made,  shall  be  prima  facie 
evidence  of  the  facts  stated  in  the  certificate  of 
said  derk." 

Since  the  instrument  was  executed  In  Eng- 
land it  was  therefore  necessary  that  It  be 
acknowledged  according  to  the  law  of  tiiat 
country.  But  if  It  was  not  so  acknowledged, 
or  there  was  any  claim  to  that  effect,  such 
specific  objection  should  have  been  made. 
The  only  objection  in  that  respect  was  that 
It  was  not  acknowledged  as  required  by  the 
laws  of  this  state.  We  may  add  that  the  cer- 
tificate contemplated  by  said  proviso  Is  not 
required  to  be  attadied  to  the  acknowledg- 
ment. If  attached.  It  affords  prima  fade 
evidence  of  the  proper  acknowledgment  of 
the  Instrument,  but,  In  Its  absence,  other  evi- 
dence of  compliance  vrlth  the  requirement  of 
ttta  foreign  law  may  be  offered  as  provided 
by  sections  1901  or  1902  of  the  Code  of  Civil 
Procedure.  Appellant  should  have  made  tbo 
spedfic  objection  to  pot  Uie  respondent  to 
andi  proot 

But,  regardlen  of  Mb  Instrument,  it  la 


not  to  be  supposed  that  the  father  tot  over 
20  years  was  Ignorant  of  the  death  of  his 
son.  The  presumption  that  "things  have  hap- 
pened according  to  the  ordinary  habits  of 
life"  would  Justify  the  Inference  that  he  made 
Inquiry  and  ascertained  from  his  son,  Samu- 
el, that  George  had  passed  away.  As  to  Wil- 
liam, the  plaintiff,  the  evidence  shows  that 
he  lived  for  some  years  In  the  county  of 
Stanlslana,  wherein  the  latter  was  appointed 
administrator  of  the  estate  of  his  brother, 
George,  and  it  would  be  quite  unreasonable 
to  assume  that  he  was  Ignorant  of  the  dtua- 
tlon.  If  he  had  not  known  of  the  death  of 
George  or  of  the  father,  of  course,  he  would 
bave  so  testified  when  he  was  on  the  stand. 
The  fact  that  he  was  not  Interrogated  con- 
cerning it  Is  quite  suffldent,  under  the  pecu- 
liar drcnmstances  of  the  case,  to  lead  to  the 
concluslim  that  be  bad  such  knowledge.  We 
may  add  that  his  failure  to  excuse  his  delay 
of  16  years  after  the  deaUi  of  his  father  and 
nearly  a  year  after  the  death  of  his  brother, 
Samuel,  before  instituting  this  a-cOaa  is 
equally  significant 

[7]  It  Is  also  Claimed  that  there  is  no  mf- 
fidfflit  support  for  the  finding  ^t,  owing  to 
the  great  lapse  of  time^  evidence  could  not 
be  secured  as  to  the  payment  or  nonpayment 
of  fbe  daim.  It  Is  tvue  that  counsel  on  both 
sides  seemed  somewhat  reluctant  to  questtan 
the  witnesses,  the  examination  having  been 
apparently  very  brief;  but  the  evidence 
showed  without  doubt  that  the  only  parties 
who  could  have  positive  knowledge  of  the 
fact  were  dead,  and  this,  considered  with 
the  circumstance  that  such  slight  evidence 
was  offered  on  both  sides,  wonld  appear  to 
Jnatity  the  conrt'a  condnsioo  ttiat  the  evi- 
dence was  not  available. 

[I]  Speaking  generally,  we  think  It  must 
be  said  that  there  is  no  hard  and  fast  ml» 
as  to  the  length  of  time  that  would  bar  such 
an  action  as  this,  tliat  mudi  depoids  upon 
the  pfeculiar  circumstances  of  the  case;  that 
a  large  discretion  Is  confided  to  the  trial 
Judge,  and  the  disposition  of  an  appellate 
court  is  and  should  be  to  respect  that  discre- 
tion and  not  to  Interfere  with  his  conclusitHi 
unless  manifestly  an  Injustice  has  been  done. 
When  we  recall  all  the  drcnmstancea  to 
whldi  we  have  adverted,  we  cannot  say  fliat 
the  dedston  was  wrong.  The  re^Mmaibllity 
for  determining  tibe  question  rested  ■with,  the 
court  below,  and  we  thhik  we  are  bound  by 
the  findings.  The  Judgment  ln^  tltereforek  it* 
firmed. 

We  coBcor:  OHIPICAN.  P.  T.;  HABT,  J. 
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(48  Cal.  App.  107) 

In  r*  KINO'S  GUARDIANSHIP.   (Olv.  2910:) 

(Diftrict  Court  of  Appeal.  Fiiat  District,  Divi* 
•Um  %  Califoniia.   Scipt  18,  lOm 

1.  IKBARIE  PKBMNa  «=333(2)— AmSlLUfCX  OF 
JUDaUniT  OK  OONFUOTXHa  ITIDEirCE. 

Wbere  ib»  nidesce  wu  eonfiictins,  and 
enough  appeared  to  support  the  fiodlnfs  that  the 
alleged  Incompetent  was  not  Incompetent  and 
that  no  fraud  had  been  practiced  upon  her  by 
the  son,  with  whom  she  wa»  liTins*  the  Judg- 
ment refusiiig  to  app<^t  guardian  for  her  will 
be  affirmed. 

2.  Araux.  AHD  BUOK  «s>838  —  Dibmihsal 

WHEH  CABB  BEHDBUD  HOOT. 

Where  the  pnwm  for  whom  a  goardlan  le 
■oncht  to  be  appointed  dies  pending  appeal  from 
judgment  t«ftiaing  to  appoint,  the  ordinary 
course  would  be  to  dismies  the'  appeal  as  moot. 

8.  Appeal  aitd  kbbob  ^808— DuaaasAL  of 

8AUZ  nmOT  AS  AmuCANCB. 

The  eifect  of  dismissal  of  appeal  from  judg- 
ment refusing  to  appolat  guardian  for  an  al- 
leged incompetent  peraoot  because  she  has  died 
pending  appeal,  woold  ba  fh«  same  as  an  affirm* 
ance  of  the  Judgment. 

Appeal  from  Superior  Oonrt,  Fresno  Ooon- 
ty;  B.  Z.  Austin,  Judges 

In  the  matter  of  fte  guardlansblp  of  Ow 
person  and  estate  aC  Vtutoe  B.  King,  Incbm- 
petent  From  a  judgment  refusing  to  appoint 
a  guardian  for  the  alleged  Incompetent,  there 
is  an  appeal.  Affirmed. 

N.  Undaay  Soutb  and  Brerts  &  Ehrlng,  all 
of  Fresno,  for  appellant. 

Harris  &  Harris,  of  Fresno,  and  O.  W. 
Trabing,  of  Kingsborg,  for  resp<mdenL 

BBITTAIN.  J.  ft]  Whne  Fhebe  B.  King, 
aged  88,  was  living  witb  one  of  her.  sons, 
oQier  dblldren  petltiicmed  for  the  appointment 
of  a  guardian,  alleging  she  was  Inomnpetent 
and  subject  to  fraud,  which  tbty  forther  al- 
leged was  being  inractlced  upon  her.  The 
petition  was  dmled.  Tha  appeal  wu  based 
whtdly  on  the  claimed  Insnffldaur  of  the 
evidence  to  supptnrt  the  findings  that  die  was 
not  incompetent  and  that  no  fraud  had  been 
practiced.  The  evidence  was  conflicting,  and 
enough  appeared  to  support  the  findings.  In 
sndk  a  case  the  jndgmoit  will  be  afllrmed. 
Matter  of  Daniels^  140  OaL  886-887,  78  Pac. 
1063. 

.  [2, 1]  When  the  matter  was  called  for  ar- 
gument; a  letter  fnnn  couns^  for  the  appel- 
lants was  presented.  It  contained  a  state- 
ment that  Mrs.  King  had  died  puding  the 
appeal,  and  asked  that  the  matter  be  sub- 
mitted. If  the  statement  in  the  letter  was 
sufficient  as  a  sn^estlon  of  d«tth.  the  ordi- 
nary course  would  be  to  dismiss  .the  appeaL 


The  elEtet  of  such  a  dismissal  would  ba 
same- as  an  affirmance  of  the  judgment 
The  Judgment  Is  affirmed. 

We  concur:  LANGDON.  P.  J.;  NOUBSB^J. 


{<S  Cal.  App.  162) 

COMMERCIAL  8EGUBITT  CO.  t.  MODES- 
TO DBUG  CO.  (GlT.  18S6.> 

(Dirtrict  Court  of  Appeal,  Third  District,  Cali- 
fornia. Sept.  6, 1019.) 

L  COBFORATXONS  «Ss>4140^NOn8  BT  PBEB- 
XDSIfT.  WITHOUT  APPBOTAX.  01*  DIBUTTOBS, 
BHVOaCBABZJe. 

Where  president  and  general  manager  of  cor- 
poration  entered  into  contract,  the  sole  purpose 
of  which  was  to  increase  the  volume  of  bu^esa 
of  the  corporation,  which  received  the  bene&ts  of 
contract  In  consideration  of  which  notes  were 
given,  and  M.,  who  with  tbe  president  owned  all 
but  one  share  of  Bto<^  waa  Infbrmed  of  the  oon- 
traet  on  tiie  day  following,  and  made  no  protest 
h^S,  notes  wen  enforceable  against  corporation 
by  Innocent  purduwer  for  nine  before  matnri^. 
^oogb  thefe  was  no  eompllanoe  with  by-law  re- 
quiring  contracts  to  be  approved  Iv  board  ui 
directors  before  president  ooold  sign. 

2.  CoBPOBAnom  4=>406— Powbb  or  fbbsx- 
DBin  or  ookmbboxai.  ooaroBATioir. 
Where  a  corporatioB  Is  o^snlsed  for  eom- 
modal  purposes,  its  president  or  general  mana- 
ger, given  immediate  direction  or  c<mtroI  of  its 
affairs,  Is  its  agent  empowered,  unless  expressly 
restricted  to  th»  performance  of  certain  spedfie 
acts,  to  do  anything  which  naturally  and  ordi- 
narily has  to  be  done  to  carry  out  its  paramount 
pnrpc 


8.  COBPORATTOHS  «S39400— CaTOOT  DXlfT  UA- 
BILITT  ON  QEOtmD  THAT  OmCBB  XUD  HO 

AUTHOBITT. 

.  Where  officer  of  corporation  Is  hdd  out  by 
such  corporation  to  be  possessed  of  power  to 
perform  all  acts  involved  in  its  ordinary  or  usual 
business,  the  law  will  not  permit  third  parties 
to  Buffer  from  such  -acts  of  eudi  officer  1^  idea  of 
corporation  that  osCensiUe  authority  of  such 
officer  was  not  In  fact  conferred  upon  him. 

4.  COBFOBATIOnS    «E3>426(4)  —  BmOPPKD  BT 

AccKrane  BBtmxia  or  Aonaamv  bt  rm- 

XDBNT. 

Act  of  defendant  corporation  in  accepting, 
benefits  of  agreement  made  by  Ita  president  and 
general  manager  amounted  to  a  consent  to  all 
obligations  thereof,  and  if  it  was  not  a  ratifica- 
tton  (Civ.  Code,  |  1689)  defendant  Is  nev^e- 
less  estopped  fnnn  denjing  the  binding  force  (tf 
the  agreement 

6w  COBFOBATIOKa      4»466  —  CONSmBAXIOIT 
FOB  NOT!  QIVKN  BT  PBESIDBNT. 

Where  presidmt  and  general  manager  of 
corporatiui  entered  Into  contract,  sole  purpose 
of  which  was  to  increase  volume  of  bushiess  of 
corporation,  which  received  benefits  of  omtraet 
Jn  consideration  of  which  notes  were  given,  snd 


^»Far  other  csmb  ho  same  topie  and  KBT-HUHBBit  in  all  Key-Numbered  Dlgtsls  sad  IndaseB 
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who  villi  the  preddent  owned  all  hot  one 
■hare  of  itoch.  was  informed  of  tb»  contract  <m 
the  day  following,  and  mode  no  protest,  and 
later  purdiased  stock  of  the  prerident,  agreed 
to  pay  the  note,  and  so  informed  payee,  it  can- 
not be  contended  that  the  notes  wen  not  sup- 
ported by  a  conalderBtion. 

6.  Bills  and  rotxb  «=s^70— Want  or  oon- 
BiDEUTion  Don  ROT  jjmoT  nraocBirr  fur- 

CBA8XB. 

That  notes  were  not  supported  bj  a  coneid- 
eratlon  would  be  <rf  no  consequence,  where  p1ain> 
tiff  purchased  than  for  Tslue  before  maturity 
without  knowledge  of  want  of  couideration ;  a 
written  instrument  itself  being  presumptlTe  eri- 
duice  ot  a  eonsldmdon  (Civ.  Code,  |  Ira.^. 

7.  Bills  and  notes  «=sS70— Enfobcbmhit 
or  patuht  bt  innocent  fubcbaser. 

Where  purchaaer  of  promissory  note  haa  no 
knowledge  of  any  infirmity  in  the  paper  on  tiie 
•core  of  coneideration,  or  ot  facts  which,  when 
followed  with  reasonable  diligence,  would  lead 
to  a  discovery  ot  such  infirmity,  and  no  fraud  In 
tile  transacticni  resulting  In  ^e  execution  of 
the  note  Is  shown  or  dalmed,  the  purchaser,  if 
be  haa  ezehanged  value  for  the  nots,  irill  be 
protected  as  an  Innocent  purchsser  tor  a  oon* 
Bideratlmi  and  may  enfotec  payment  (CSt.  Code, 
S  8122). 

8.  Bills  and  hotu  «=>342-Cobpoeationb 
^=>iS2(12)  —  Want  or  oonsidekation  not 

SHOWN  BT  ABBBNCB  OF  BBAIh 

That  seal  of  defendant  corporation  was  not 
affixed  to  notes  Is  not  condusive  evidence  ot  a 
want  of  authority  for  the  execution  of  the  notes, 
nor  a  circumstance  sufficient  to  create  a  sus- 
picion that  the  notes  were  not  wanting  in  con- 
^deration,  or  that  their  consideration  had  foiled 
at  the  time  of  their  transfer  to  plaintiff. 

9.  COBFOBATIONS    «B»408   —   NBCXSSITr  lOB 
USE  OF  SEALS. 

Tbe  seal  ot  a  corporation  performs  no  fniy 
Qier  or  greater  fnnctitm  than  to  Import  prima 
fade  verity  of  tbe  due  execution  1^  ^ 
ration  of  the  written  obligation. 

10.  Btidence  ^22(2)  —  ComioN  xirowL- 

EDOE  OF  ABSBNOE  OF  SXAL  TO  OONTBAOTS  OF 

COBPOBATION. 

It  is  a  matter  of  common  knowledge  that 
many  contracts  made  by  corporations  and  no- 
attested  by  tbftt  seals  are  enforced. 

U.  COBFOBATXONB    <    1 102(6)  —  FABOL  XTI- 
DBNCB  OF  AUTHOBITr  TO  KAKB  OONTSAOI: 

Tbe^  foct  that  an  unsealed  contract  was  duly 
autiiorized  by  a  corporation  may  be  shown  by 

parol. 

12.  Bills  and  notes  ^845— PusoBAaBB's 

KNOWLEDGE  OF  IHFIBinTT. 

That  plaintiff  took  a  bill  of  sale  of  notes, 
with  a  guaranty  from  tbe  payee  that  they  would 
be  paid.  In  lieu  of  the  customary  indonement, 
does  not  constitute  a  circnmatance  suffldttitly 
signiBcant  to  Justify  a  soapidon  that  tiie  notes 
were  not  all  that  they  on  tiieir  face  purported 
to  be. 


13.  Bills  and  notes  «=s>497(2)— Bubdxn  or 

FBOOF  ON  innocent  PDBCBASEB. 

It  is  only  where  fraud  or  irregularity  In  tiie 
Inception  of  a  note  ia  shown  that  burden  is  on 
purchaser  to  prove  tiiat  he  purchased  liefore  ma- 
turity, in  good  faith,  for  value,  in  the  usual 
course  of  bnsineBs ;  the  rule  not  applymg  where 
there  has  been,  a  valid  oonridemtion,  whidi  has 
failed. 

Appeal  from  Superior  Court,  Staolslaiis 

County;  L.  W.  Ftdkerth.  SniSgB. 

Action'  by  tbe  Commercial  Security  Cchd* 
pany  against  the  Modesto  Drug  Company, 
judsment  (or  ctafwdaiit,  and  plalnttfl  ajh 
peala.  Bevrased  and  remanded. 

Scott  Bex,  of  Sto<^ton,  for  appellant 
Hawkins  ft  HawUng,  of  Modesto^  tot  n- 
spimdent. 

HABT.  J.  PlaintlfC,  an  Illlnoia  corpora- 
tion, brought  the  action  acalnst  detekdant,  a 
California  corporattmi,  to  reoover  Judgment 
on  two  promissory  notes,  each  for  $400,  dated 
Dec^ber  4,  1916,  payable  to  tbe  Putin 
BCannfoctnring  Company,  and  allied  to  have 
been  duly  indorsed  and  deUTered  Ity  the 
payee  to  plaintUf  prior  to  m&tnrity.  Jttdg^ 
ment  was  In  txrm  of  defudant,  from  wliidi 
Judgment  plaintiff  prosecutes  tills  appeaL 

The  Modesto  Drag  Company  was  engaged 
in  tlie  retail  drug  boslness  In  tbe  dty  of 
Modesto.  The  capital  stodc  d  tbe  oorporsp 
Hon,  with  the  nception  of  one  sbare^  was 
owned  equally  by  J.  T.  Skow  and  D.  W.  Mor- 
ris. Mr.  Sfcow  was  a  pharmacist,  and  was 
presldttit  of  the  defendant  corporatloD.  "Eb 
was  called  as  a  witness  for  pUlntifT,  and  tes- 
tified that  he  was  mam^r  of  the  business^ 
discharged  tbe  gen«al  dntles  pertaining  to 
the  c(mdnct  of  tbe  bndness,  booght  and  sidd 
goods,  and  had  Charge  of  the  advertising.  In 
the  tall  of  1015  Skow  bad  some  negotiations 
with  a  representative  of  the  Partln  Mann&e- 
taring  Company,  of  Memphis,  Tenn.,  and  oQ 
the  4tb  of  December,  IftlS,  a  contract  In  the 
form  of  a  letter  addresied  to  tbe  Fartin  Man- 
ufacturing Company,  was  signed  "Modesto 
Drag  Ca,  Pnrchaser,  by  J.  T.  Skow,**  and  al- 
so contained  Qie  signature  of  the  salesman  ot 
the  Partin  Company.  Portions  of  said  con- 
tract are  as  follows: 

Tleaae  diip  to  va  at  your  earliest  oonvenience 
by  freight  f.  o.  b.  faetoty  the  following  goods  as 
described  below: 

"Capital  prize,  2  passenger  roadster.  Th9  pur- 
chaser is  to  deliver  to  the  winner  in  this  trade 
campaign  the  winner's  choice  of  the  following 
automobiles:  Fartin-Pslmer,  Monroe,  Ohevro* 
let  •  •  • 

"Second  prise,  one  lady's  bracelet  watch. 
*  *  *  Third  prise,  one  three  piece  Frendi 
Ivory  toilet  set."  Fourth  and  fifth  prizes  were 
named  and  ten  dinner  sets.  Advertising  matter 
to  be  furnished  tiie  Partin  Company  was 
specified. 
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"d)  Tha  nncIeTriffDecl  piucfaaser  warrants  tbat 
his  Bales  for  the  past  12  montlis  were  ^,000. 
On  tlila  warranty  of  sales,  Partin  Manufactur- 
ing Company  hereby  agrees  to  increase  the  pur- 
chaser's sales  and  collections  not  less  than  $12,- 
500  in  the  next  12  months.  Partin  Manufac- 
turing Company  agrees  to  refund  6  cents  on  ev- 
ery dollar  the  purchaser  falls  abort  of  the  $12,- 
600  increase  and  agrees  to  send  their  bond  to 
purchaser's  bank  in  the  anm  of  $800  to  guaran- 
tee tiiis  agreement,  gnaranteed  by  aome  surety 
company  or  bank  satisfactory  to  company.  Par- 
tin  Manufacturing  Company  reserrea  the  right 
to  increase  the  number  of  premioms.'  without 
cost  to  the  purchaser,  If  in  their  opinion  it  is 
necessary  to  bring  about  the  above  guaranteed 
increase.  Partin  Manufacturing  Company 
agrees  to  send  a  bank  certificate  of  deposit  to 
purchaser's  bank  for  $400,  to  be  held  by  pur- 
chaser's bank  as  a  guaranty  that  Partin  Manu- 
facturing Company  will  ddiver  the  antomobile 
chosm  by  the  winner  in  this  campaign.  Partin 
Manufacturing  Company  agrees  to  send  a  per- 
sonal representative  to  assist  in  getting  candi- 
dates and  helping  start  tbis  trade  campaign." 

There  followed  stipulations  on  the  part  of  the 
purchaser  as  to  the  receipt  of  goods,  making  re- 
ports, etc.  "The  attached  notes  are  executed 
and  tendered  in  settlement  of  this  order,  and 
Partin  Manufacturing  Company  is  authorized  to 
detach  the  same  on  acceptance  of  this  order." 

The  notes  in  salt,  attached  to  fbe  above  in- 
strument, had  been  cat  therefrom  prior  to  the 
commencement  of  the  action.  The  first  note 
reads  as  follows: 

"P.  O.  Hodeato,  Calif. 
"$400.0a  .    December  4,  1916. 

"Five  months  after  date  fOr  value  received  we 
promise  to  pay  to  the  order  of  Partin  Manufac- 
turing Companyt  Incorporated,  four  hundred 
dollars  ——  nnion  Savings  Bonk,  Modesto, 
California.  Modesto  Drug  Co., 

"By  J.  T.  Skow.»* 
[Bif^t  cents  revoiue  stamps  attadied.] 

The  second  note  was  identical  with  the 
first,  except  that  it  was  payable  six  months 
after  date.  Witness  Skow  testified  tbat  the 
representative  of  the  Partin  Company  ex- 
plained to  him  the  methods  by  which  the  de- 
fendant's baslness  was  to  be  increased,  con- 
sisting of  advertisinft  votlnff  contests  for 
prizes,  etc 

The  court  found  that  the  defendant  did  not 
execute  or  deliver  to  the  Partin  Manufactnr- 
Ing  Company  the  notes  In  question,  or  any 
promissory  notes ;  tbat  J.  T.  Show  made  and 
delivered  the  not^  In  suit,  but  was  not  au- 
thorized by  the  Modesto  Drug  Company  so  to 
do,  and  had'  no  power  or  authority  to  execute 
them ;  that  the  Modesto  Drug  Company  nev- 
er at  any  time  ratified  the  execatlMi  of  said 
notes,  "and  is  not  estopped  from  denying  the 
execntlcm  of  said  written  instmments  by  J. 
T.  Show";  tbat  the  considerattcm  for  said 
promissory  notes  and  the  contract  alwve  re- 
ferred to  has  failed ;  that  the  Partin  Mann- 
factnrlng  Company  did  not  ship  at  any  time 
to  the  Modesto  Drug  Company  any  automo- 
bile, or  any  of  the  other  articles  mentioned 


in  said  contract;  **diat  tbe  ocmtideratioi  for 
said  obligation  has  fnUy  failed";  tbat  at 
the  time  plaintiff  acquired  said  promissory 
notes  "it  had  knowledge  of  facts  sufficient  to 
put  it  on  guard,  and  to  require  it  to  make  in- 
quiry as  to  tbe  authority  of  J.  T.  Skow  to  &i- 
ecute  said  written  Instruments,  and  as  to  the 
consideration  given  therefor.** 

Appellant  contends  tbat  Uie  notes  were  tbe 
notes  of  the  defendant  cozporatlon;  that,  if 
tb^  were  executed  without  antbority,  tlie 
execution  and  d^ivery  of  ttie  notes  was  rati- 
fled  by.  defendant ;  and  that  appellant  Is  a 
bona  fide  purchaser  of  tbe  notes. 

The  by-laws  ct  tbe  defendant  corporation 
were  introduced  In  evidence.  Article  IV 
thereof  provided: 

"l^e  directors  shall  have  power  *  *  *  to 
incur  indebtedness.  •  •  •  The  terms  and 
amount  of  such  indebtednesa  shall  be  entered  on 
the  minutes  of  the  board,  and  the  note  or  obli- 
gation given  for  the  same,  qigned  officially  by  tbe 
president  and  secretary,  shall  be  tdnding  on  the 
corporation.  •  *  *  The  presidMit  •  •  • 
ahall  sign  *  *  *  all  contracts  and  other  In- 
struments of  writing  whidi  have  been  first  mp' 
proved  by  the  board  of  directors." 

On  April  7, 1916,  while  the  advertising  and 
voting  contest  was  still  being  carried  on, 
Skow  sold  all  his  shares  of  the  capital  stock 
of  the  defendant  corporation  to  Morris,  who 
signed  an  instrument  stating: 

"I  do  hereby  agree  to  pay  all  of  the  ontatand- 
ing  bills  and  accounts  of  the  Modesto  Dmg 
Company,  and  to  save  and  hold  harmless  tbe 
said  J.  T.  Skow  from  all  indebtedness  now  doe 
or  owing,  including  current  bills,  notes,  and 
notes  for  advertising." 

Witness  SkxfW  testified  tbat  the  words 
"notes  for  adTOrtteing"  in  said  Instrument  re- 
ferred to  tbe  notes  in  suit  On  tbe  same  day 
Morris  wrote  the  Partin  Manufacturing  Con- 
pany  the  following  letter: 

"I  have  purchased  all  the  Interest  of  J.  T. 
Skow  in  the  Modesto  Drug  Company,  from 
which  company  you  hold  two  notes.  I  have 
agreed  with  Mr.  Skow  to  pay  all  notes'  due  from 
the  corporation,  and  he  derirea  me  to  let  yon 
know  of  this  fact,  and  I  hereby  notify  yon  tiiat 
I  will  pay  said  notes." 

Skow  testified  that  before  he  signed  the 
notes  he  discussed  the  matter  wltb  Uonls 
and  that  the  latter  said: 

"Well,  if  yon  think  it  Is  a  good  thing,  go 

ahead." 

Morris  denied  bavlng  made  this  statement. 

The  deposition  of  Roland  A.  CrandaU. 
president  of  tbe  plaintiff  corporation,  was 
read  in  evidence.  He  dq;>osed  that.  In  the 
month  of  January,  1916,  be  pnn^sed  tot  tbe 
plaintiff,  from  the  Partin  Manufacturing 
Company,  certain  notes,  including  those  in 
suit,  paying  ttierefor  92.71  par  cent,  of  tbelr 
face  value. 

D.  W.  Morris,  called  as  a  witness  for  tlie 
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"Dear  Sin:  We  hacn  not  beard  aijtjthbif 
from  yotx  regarding  tlie  stertii!«  t^e  cpnteat. 
We  wish  to  get  action  on  tt  as  aoon  aa  po«dbIe» 
as  some  of  our  competitors  have  heard  at  what 
we  are  going  to  do.  We  have  a  tentattve  Hat  of 
candidates  ready  for  7011." 


defczdant,  testified  that  he  and  Sko^  owned. 
In  an  equal  amount,  all  the  Shares  of  the 
stock  of  the  defendant,  except  one  share, 
which  was  In  the  name  of  a  lawyer  by  the 
name  of  J.  M.  Walthall;  that  Skow,  who 
was  president  of  defendant,  was  a  pharma- 
cist by  profession,  and  had  at  all  times  active 
management  of  the  bnalneas  of  the  corpora- 
tion, buying  the  goods  and  making  all  con- 
tracts for  and  <m  behalf  of  the  defendant; 
tiiat  he  (Morris)  spent  practically  all  of  his 
time  in  and  about  the  stor^  of  the  defendant, 
and  acted  with  Skow  in  an  advisory  capacity 
with  respect  to  the  business.  Morris  denied 
the  statement  of  Skow  that  the  latter,  before 
the  making  of  the  contract  with  the  Partln 
Company,  discussed  with  him  the  proposition 
Involving  said  contract,  but  admitted  that 
Skow  did  tell  him  of  the  making  of  said  con- 
tract the  next  day  after  It  was  entered  Into 
and  executed.  He  farther  tesUfled  that  the 
board  of  directors  of  defendant  never  h^d  a 
meeting  for  the  purpose  of  authorizing  Skow 
to  Mgn  the  notes ;  that  the  Partln  Mannf ac- 
taring  Company  did  not  furnish  to  the  win- 
ner of  the  contest  an  automobile,  and  that  he 
(witness)  gave  the  winner  a  check  for  (545  in 
lieu  thereof ;  that  one  of  the  prizes,  an  Ivory 
set,  was  so  inferior  that  witness  replaced  It 
with  another  set  taken  from  the  stock  In  the 
store;  that  some  of  the  sets  of  dishes  were 
eeat  to  the  defendant ;  that  the  certificate  of 
deposit  and  bond  mentioned  In  the  contract 
were  never  furnished  by  the  Partln  Company. 
On  cross-examination  Morris  testified  that  he 
thought  there  was  some  delay  on  the  part  of 
the  Partln  Company  In  getting  the  adrertis* 
ing  scheme  started,  but— 

"tiie  matter  was  In  Us  [Stew's]  hands.  He  had 
signed  the  contract  with  them,  and  I  paid  very 
Uttle  attention  to  it.  Q,  In  yonr  converaatltnt 
with  Mr.  Skow,  when  tiiis  subject  was  under 
discussion,  did  he  state  to  you  or  inform  yon  in 
any  way  of  the  extent  of  the  finan<dal  obligation 
that  the  company  had  incurred  or  was  supposed 
to  have  incurred— that  to,  the  amount  of  it?  A. 
Yes,  sir.  Q.  Aqd  so  you  knew  that  there  was 
outstanding  what  was  or  what  might  be  a  finan- 
cial obligation  to  this  Partin  Manufacturing 
Company  to  the  extent  of  $800?  A.  Tea;  he 
told  me  fliat  at  the  time  he  rigned  the  contract. 
*  *  *  Q.  He  did  give  you  to  understand  that 
payment  would  have  to  be  made  In  the  course  of 
«  few  months?  A.  I  suppose  he  did.  He  told 
me  he  had  the  time  extended.  He  had  had  the 
contract  changed.  Q.  Tes;  the  printed  con- 
tract, he  gave  you  to  understand,  had  been 
xAanged  at  his  Instance?  A.  Tes.  Q.  Did  he 
state  to  you  or  inform  you  at  that  time  that 
the  obligation  waa  evidenced  In  the  form  of  a 
note  or  notes?  A.  He  told  me  that  he  had  dgn- 
ed  the  notes." 

Morris  testified  that  he  addressed  the  fol- 
lowing letter  to  the  Partln  Manufacturing 
C<mipany,  at  Memphis,  Tenn.,  under  date  of 
January  tZ,  1016,  and  mailed  tbe  same  on 
said  date: 


The  said  letter  was  signed,  "Modesto  Drug 
Co.,  by  D.  W.  Morris."  The  witness  said  that 
the  Partln  Company  forwarded  to  defendant 
some  of  the  prizes  they  agreed  to  provide  it 
with,  but  that  in  quality  they  did  not  meas- 
ure up  to  the  agreemmt.  He  also  testified 
that  the  cmnpany  had  sent  one  of  Its  em- 
ployes (a  womai^  to  Modesto  to  assist  Skow 
in  prosecuting  the  contest;  that  that  party 
accompanied  Skow  through  the  countiy 
about  Modesto  and  assisted  blm  In  "stirring 
up"  an  enthusiastic  interest  among  the  peo- 
ple In  the  contest;  that  later  a  man  by  the 
name  of  Prindvlile  was  sent  to  Modesto  by 
the  Partin  Company  to  assist  in  making  the 
contest  a  success,  but  that  he  remained  In 
Modesto  but  a  few  hours.  On  the  25th  day 
of  April,  1910,  a  letter  signed  "Modesto  Drug 
Co.,  by  D.  W.  Morris,"  was  addressed  and 
mailed  by  Morris  to  the  Partin  Company,  and 
In  that  letter  Morris  stated  that  "we  have  not 
bad  a  word  from  yoa  r^rdlng  the  contest 
for  a  long  time,"  and  further  said  that — 

"Mr.  Skow,  who  la  no  longer  connected  with 
the  Modesto  Drug  Company,  and  who  has  been 
actively  engaged  in  the  conduct  of  the  campaign. 
Informs  us  that  he  wrote  you  some  three  weeks 
ago  that  some  action  would  be  necessary  to  put 
some  life  Into  the  campaign.  The  time  Is  now 
getting  abort  and  some  qnidi  action  is  neces- 
sary. •  *  *  Expecting  to  hear  from  you  at 
once,  we  are,"  etc. 

To  that  letter  the  Partin  Omnpany  replied, 
by  letter  vnder  date  of  May  14, 1916,  and  af^ 
er  therein  acknowledging  receipt  of  Horrla* 
letta>  of  April  26th  and  stating  tiiat  '*we  note 
that  yon  state  that  Bfr.  Skov  It  no  longw 
connected  wiOi  your  Ann,**  the  letter  proceed- 
ed, in  part: 

"We  would  be  glad  to  have  yon  send  the 
names  and  addresses  of  yonr  candidates  who 
are  in  the  campaign,  and  also  let  us  know  about 
how  active  each  candidate  is,  and  we  will  be 
glad  to  write  them  a  special  letter.  We  would 
be  glad  to  have  you  do  a  Uttle  personal  work 
with  yonr  candidates,  and  explain  to  them  that 
the  close  of  the  campaign  is  drawing  near  and 
that  some  one  must  get  busy  and  wtai  this  car. 
If  you  think  that  by  offering  a  vacuum  cleaner 
to  tbe  public  at  large— to  the  one  estimating 
the  nearest  correct  amount  of  the  votes  east  the 
last  month  In  your  campaign,  would  help  the 
campaign,  we  will  be  ^d  to  express  you  one 
of  these  vacuum  deanera  ImmedliBtely.  In  the 
meantime,  we  hope  yonr  campaign  will  show  a 
great  improvement,  and  we  would  like  to  hear 
from  yoD  by  rrtuzn  maU." 

On  farther  cross-examination,  Morris  re- 
peated that,  at  the  time,  he  purchased  Skow's 
stock  In  the  defendant,  he  and  Skow  discuss- 
ed between  them  the  notes  executed  and  de- 
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IfTered  to  the  Partln  CJompany  by  the  defend- 
ant or  Skow.  "Q.  And  it  was  In  Tiew  of  the 
existence  of  those  two  outstanding  notes," 
counsel  for  the  plaintiff  asked  Morris,  "that 
at  that  time  you  executed  and  delivered  to 
Mr.  Skow  those  two  papers  which  have  been 
offered  in  evidence  here  this  momlDg  by  me, 
marked  Plaintiff's  Bxhlbits  1  and  2,  which 
your  counsel  showed  yon  here?  A.  Yes." 
(The  exhibits,  1  and  2,  referred  to,  were  the 
agreement  between  Skow  and  Morris  settii^ 
forth  the  consideration  and  conditions  for  the 
sale  of  the  former's  stock  to  the  latter,  and 
the  letter  written  by  Morris  to  the  Partln 
Company,  after  said  sale,  informing  said 
company  that  he  had  aasnmed  liability  for 
the  payment  of  the  notes  In  Question.) 

The  above  statement  of  the  testimony  and 
of  the  undisputed  facts,  to  which  may  be 
added  the  further  statement  that  it  appears 
In  the  evidence  that  the  Increase  of  sales  dur- 
ing the  time  the  contest  was  in  progress 
amounted  to  about  $2,000,  Is  sufflcimt  for  the 
purposes  of  the  consideration  and  dedaUni  of 
the  points  Involved  in  this  appeal. 

The  learned  trial  judge,  In  deciding  the 
case,  filed  a  written  opinion,  which  has  been 
Incorporated  in  the'  record  her&  Therein  he 
based  the  decision  of  the  controversy  upon 
the  grounds:  (1)  That  the  notes  were  not 
those  of  the  defendant;  0  that  there  was 
a  failure  of  consideration  for  the  notes ;  and 
In  this  particular  connection  It  Is  argued  both 
In  the  Judge's  opinion  and  In  the  respondent's 
brief  that  the  plaintiff,  at  the  time  of  pur- 
chasing the  notes,  had  knowledge  of  facts 
sufficient  to  put  it  upon  Inaniry  as  to  the  con- 
sideration. 

[1]  The  argument  advanced  in  support  of 
the  proposition  first  above  stated  Is  that, 
since  the  notes  were  made  and  delivered  by 
Skow  without  any  formal  action  of  the  board 
of  directors  of  the  defendant  authorizing  the 
notes  to  -be  Issued  and  delivered,  or  the  con- 
tract upon  which  they  were  made  and  deliv- 
oed  to  be  executed,  the  notes  cannot  be  held 
to  be  1^1  obligations  of  the  defendant  The 
evidence  shows — Indeed,  it  Is  admitted — that 
at  the  time  the  transaction  constituting  the 
basis  of  this  litigation  took  place  Skow  and 
Mords  were  practically  the  defendant— that 
Is,  the  corporation  Itself.  They  owned  all 
the  stock  but  one  single  share,  which,  as  is 
often  80  with  so-called  "dose  corporations," 
was  pot  In  the  name  of  attorney  Walthall, 
undoubtedly  for  the  sole  working  purposes  of 
the  corporation.  There  can  be  absolutely  no 
doubt  that,  whea  making  the  contract  and 
the  notes  in  question,  Skow  was  not  acting 
for  himself  Individually,  except  in  so  far  as 
he  was  Interrated  in  the  defendant  aa  a 
stockholder,  but  was  acting  as  agent  of  the 
defendant  in  his  capacity  as  its  president 
and  manager.  The  sole  purpcrae  of  tbe  con- 
tract was,  obviously,  to  build  up  or  Increase 
the  volume  of  the  business  of  tbe  defendant, 
and  not  to  benefit  a  business  in  which  he  was 


Interested  other  tbaix  as  a  stockholder  In  the 
defendant  corporation.  As  a  matter  of  fact, 
and  to  all  practical  intents  and  purposes, 
Skow  and  Morris  were  partners  in  the  busi- 
ness of  the  defendant,  although  In  legal  con- 
templaticm  th^  were,  under  the  name  of  the 
defendant,  a  corporatlcm ;  and  the  situation, 
in  its  legal  aspect,  was  in  no  way  dianged  by 
tbe  act  of  Morris  In  purchasing  the  stock  of 
Skow,  except  in  the  fact  that  Morrla  Urns 
himself  practically  became  the  corporation. 
The  corporation  was  a  mere  instrumentality 
adopted  originally  by  Skow  and  Morris,  and 
perpetuated  by  the  latter  when  he  became 
tbe  sole  owner  of  all  the  BtoA  therein, 
through  which  they  could  the  more  omvenl- 
^tly  transact  their  business. 

The  defendant,  as  we  hare  shown,  rec^ved 
the  benefits,  whatev^  tbey  were,  flowing  from 
the  agreement  In  consideration  of  whi<A  tbe 
notes  were  given,  and  Morris  was  informed 
by  Skow  of  the  makii^  of  tbe  agreement  and 
at  the  terms  thereof,  according  to  his  own 
testimony,  the  day  following  that  upon  which 
the  agreement  was  made  He  made  no  pro- 
test or  objection  against  the  agreement,  or 
the  making  thereof  by  Skow,  and  thus  he  ap- 
proved and  ratified  tbe  act  of  Skow,  the  pres- 
id&xt  and  manager  of  the  defendant,  in  mak- 
ing the  agreement.  Here,  tbea,  we  have  a 
case  where  a  par^,  serving  in  the  dual  ca- 
pacity of  presidoit  and  manager  of  what 
well  may  be  termed  a  "one-man"  ctnporatlon. 
has  made  an  agreenmit  for  and  In  behalf  and 
in  the  name  of  the  corporation,  ondoubtedly 
believing  in  good  faith  that  in  so  doing  he 
was  acting  as  the  agent  of  said  corporati<m, 
duly  authorized  to  make  such  an  agreement, 
and  where  said  agreement  or  the  act  of  mak- 
ing it  has  been  tacitly,  or  by  quiescence,  ac- 
quiesced In  by  a  party  who,  with  said  pre^- 
dent  and  manager,  owns  practically  all  the 
stock  of  tbe  corporatloa,  after  he  has  beoi 
put  In  poesearion  by  said  manager  of  knowl- 
edge of  tbe  making  of  the  agreement  and  of 
Its  terms  and  object,  and  where  the  corpora- 
tion bas  received  certain  of  tjie  benefits  fiov- 
ing  from  said  agreement. 

The  question  may  be  asked:  May  a  corpo* 
ration,  whose  capital  stock  la  eoUr^  owned, 
practically,  by  two  persona,  one  of  whom,  be- 
ing in  the  active  management  of  tbe  business 
of  such  corporation,  bas  made  an  agreement 
for  tbe  benefit  of  the  corporation,  and  the 
other  of  whom  has  vlitoally  Indorsed  or  by 
conduct  ratified  It,  refuse  performance  of  Its 
oUigatlons  under  the  agreement?  Having  re^ 
celved  the  benefits,  or  some  of  them,  of  an 
agreement  obvious^  made  for  It  and  for  its 
benefit  (and  oetenalbly  by  It),  with  the  ccm* 
sent  and  omcnrrence  of  the  owners  ot  sub- 
stantially all  its  capital  stodL,  will  a  corpo- 
ration be  permitted  to  dodge  or  escape  liabil- 
ity for  obligations  arl^ng  upon  such  agree- 
ment by  the  plea  that  the  contract  was  made 
without  observance  at  the  formal  requisites 
or  prerequisites  prescribed  by  Its  dtarter  or 
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by-laws  wltb  respect  to  tbe  making  of  con- 
tracts? The  answer  to  these  qaestiona  may 
be  found  In  tbe  principles  of  equity  and  Jos- 
tlce  applicable  to  such  a  case  as  we  have 
here.  Indeed,  It  would  be  deemed  a  hard 
role,  or  one  of  more  than  mere  unsubstantial 
technical  teztore,  If  the  courts  could  not  con- 
sistently break  through  It  and  so  bold  that  a 
corporation  Is  bound  by  ccmtract  made  under 
such  drcnmstances  as  characterized  the  mak- 
ing of  the  contract  In  the  present  case. 

Bat  the  books  are  replete  with  cases  holding 
that,  where  It  appears  that  a  corporation  la 
but  tbe  Instrnmentallty  through  which  an  In- 
dividual for  convenience  transacts  a  particu- 
lar kind  of  business,  "not  tmly  equity,  looking 
(brousli  f<Mm  to  substance^  but  the  law  itself, 
would  hold  SDch  a  corp(watlon  bound  [where 
contracts  are  made  under  Its  name  under  cir- 
cumstances similar  to  those  here]  as  the  own- 
er of  the  corporation  might  be  boond,  or,  cm- 
veraely,  hold  the  owner  bound  by  acts  which 
bound  his  corporation."  Llev^lyn  Iron 
Works  T.  AtAott  Kinney  C3o.,  172  GaL  210, 
214. 150  Pac.  986,  987,  and  the  many  cases  cit- 
ed therein.  It  is  bardly  necessary  to  do 
more  herein  Qian  to  refer  to  the  Llewellyn- 
Abbott  Oaae  and  the  many  cases  dted  there- 
in as  supporting  tbat  proposition.  It  will 
snfBce  to  say  that  in  those  cases  It  Is  held 
that,  where  an  obligation  Is  created  by  the 
duly  authorized  agent  of  a  corporation  for 
such  corporation,  where  most.  If  not  all,  of 
its  capital  stock  Is  held  and  owned  by  one 
person,  and  the  obligation  is  one  the  making 
of  which  is  wlQiin  the  corporate  powers  of 
the  corporatltm,  and  the  act  of  making  it  Is 
therefor©  not  ultra  vires,  the  corporation 
will  be  held  bound  to  and  liable  for  the  prop- 
er execution  of  the  terms  of  the  obligation, 
notwithstanding  that  It  may  be  shown  tbat 
the  act  of  making  the  agreement  was  not  in 
strict  accord  with  ttie  adopted  rolee  or  the 
by-laws  of  the  corporation  with  Rspect  to 
such  matters. 

[2,  3]  But  there  is  another  rule,  applicable 
to  all  corporations,  and  wUch  we  think  has 
application  to  the  present  case,  which  la  stat- 
ed In  Stevens  v.  Selma  lYult  Co^  Inc  18  CaL 
App.  242,  200,  123  Pac.  212,  215,  as  fOUowa: 

"Til ere  is  in  the  record  before  us  no  evidence 
from  which  It  appears  that  any  particular  offi- 
cer of  the  defendant  was  specifically  antboriied 
by  die  board  ei  directors  to  execute  promissory 
notes  Emr  and  en  Its  behalt  Tbe  very  nature  of 
commercial  eorporatifnis,  of  wbidi  the  defend- 
ant is  a  type,  requires  tliat  the  authority  to 
transact  their  usual  or  ordinary  buaiuess  af- 
fairs shall  be  vested  in  soine  one  or  more  per- 
sons. A  corporation  is  an  artificial  person,  and, 
where  it  is  organized  for  commerdal  purpose^ 
its  prerident  or  general  manager,  or  whoerer 
may  be  given  immediate  dlrecti<m  or  control  of 
its  afblrs.  is  its  agent,  empowered,  onlese  ex- 
pressly restricted  to  tte  performanoe  of  certein 
qtecifled  acts,  to  do  anything  which  natoniUy 
and  ordinarily  has  to  be  done  to  carry  out  its 
paramount  purposes;  and  where  authority  to 
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do  some  particular  act,  wbidi  is  Indnded  in  th« 
ordinary  affairs  of  such  a  corporation,  is  not 
specifically  given  to  any  particular  officer,  and 
tbe  performance  of  wbicb  is  not  specifically  in- 
hibited to  the  person  authorized  to  manage  its 
alEidrs  guerally,  t^e  intoitiw  of  the  board  of 
directors  to  ccufer  upon  the  person  or  officer 
in  whom  is  vested  the  Immedlata  direction  or 
control  or  managemmt  of  the  affairs  of  audi 
corpo radon  to  perfonn  sodi  particular  act  will 
be  inferred  from  the  general  authority  so  given. 
And  where,  as  was  dearly  the  case  here,  an 
officor  of  a  corporation  is  held  out  by  sudi  cor- 
poration to  be  possessed  of  power  to  perform  aU 
acts  involved  in  its  ordinary  or  usnal  badness, 
tbe  law  will  not  permit  third  parties  to  suffer 
from  audi  acts  of  sndi  officer  by  the  plea  of  tbe 
coTpOTation  tiiat  tbe  ostensible  andiorlty  ef 
such  officer  was  not  In  fiict  conferred  upon  blm. 
McKieman  v.  Lensen,  68  Cat  61;  Phillips  v. 
Oampbell,  4S  K.  Y.  271;  Seeley  v.  San  Jose 
Independent  Mill  &  Lumber  Co.,  CD  Gal.  22,  24 ; 
Bank  of  Healdsborg  v.  Bailhadie.  60  Cal.  S27, 
332.  4  Pac.  106 ;  Jennings  v.  Bank  of  Califor- 
nia, 79  Cal.  328,  828. 12  Am.  St  Sep.  140,  0  L. 
R.  A.  288.  21  Psc.  862 ;  Orelg  v.  RIordan,  99 
CaL  816,  828.  88  Pac  918;  Bates  r.  Corouado 
Beadi  Oo.,  109  OaL  160,  162.  41  Pa&  856; 
Wdls  Fargo  *  Go.  v.  Bnrliht,  127  OeL  606^ 
672.  49  U  B.  A.  647.  00  Pac  4S0;  Slebe  v. 
Hendy  Madilne  Works,  86  CaL  890,  802.  25 
Pac.  14.' 

In  Brown  v.  Grown  QtA&  Milling  Co.,  100 
Cal.  876.  88r,  86  Pac.  87.  91,  It  Is  said: 

THie  majority  of  tlie  board  having  knowledge 
of  the  fsets,  it  was  not  necessary,  to  conclude 
(3te  company  defendant  in  fiivor  of  plaintiff, 
tiiet  his  employment  should  be  ratified  at  a  reg- 
ular meeting  of  tiie  board.  It  was  suffident 
that  the  majority  oi  tbe  board  IndlvidnaUy  were 
advised  of  tlie  trams  of  the  anplcvnunt  of  plain- 
tiff by  Mr.  Doe,  and  took  no  measnres  to  disaf- 
firm as  directors  that  employsMnt.  Pixley  v. 
Western  Padfic  R.  R.  Co.,  S3  CaL  184,  186,  91 
Am.  Dee.  623 ;  Crowley  v.  Genesee  Mining  Co., 
05  Gal.  273,  270 ;  Gribble  v.  Columbus  Brewing 
Co..  100  Cal.  69,  72,  73,  84  Pac  027 ;  Scott  v. 
Superior  Sunset  OU  Co.,  144  Gal.  140,  77  Pac. 
SIT." 

See^  also,  Oydovs  I.  Wwks  r.  GUoo  loe^ 
etc  Co.,  84  CaL  App.  10. 14  et  seq.,  166  Pac. 
82L 

In  Doerr  v.  Fandango  Lumber  Co.,  81  CaL 
App.  81%  826.  laO  Pac  4061  406b  tbis  court 
said: 

"Indeed,  tile  proposition  that  ratification  ef  a 
contract,  tbe  making  of  wUdi  Is  unauthorised 
by  one  of  tin  prlne^wls,  may  be  effectuated 
a  recogntti«t,  bowsoever  informally,  of  tiie 
agreement  and  the  oUlgatlons  arising  by  virtue 
thereof,  is  elementary.  A  familiar  and  common 
application  of  this  doctrine  is  to  be  found  in 
those  cases  where  an  agent,  in  making  a  contract 
for  bis  prlndpal,  transcends  tiie  scope  of  his 
authority  as  such,  and  tiie  prlndpal,  after  the 
contract  has  been  made,  althondi  not  at  that 
time  legally  bound  1^  its  tsrm^  does  some  act 
recognising  tlie  validity  ef  the  agreenent-HU, 
for  Inatanoe;  accepting  some  of  tbe  benefits  or 
assuming  some  of  the  bu^ens  tliereof.  In  waA 
quite  obviously,  tbs  principal  will  be  desm- 
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ed  from  his  acgalescenc«  in  the  contract  to  have 
TBtifled  the  Tinautliorized  act  of  bia  agent,  and 
will  be  held  to  its  terms  and  conditions,  notwith- 
standing that  he  has  not  in  express  language  or 
In  a  formal  manner  ratified  the  contract.  The 
caw  here  come?  within  the  principle  r^er- 
red  to.  The  giving  of  the  mortage  was  not 
an  ultra  vires  act,  and  there  la  bo  daim  that  it 
was.  If  the  act  Involved  the  making  of  an  in- 
valid contract,  it  was,  as  shown,  merely  be- 
cause of  the  manner  in  which  it  was  attempted 
to  perform  the  act  or  make  the  contract,  and, 
like  an;  other  contract,  it  la  capable  of  being 
ratified  by  conduct  or  a  recognition  In  some 
manner  of  the  obligation.** 

Morris  hlmsdf  testified,  as  seen,  fliat  Skow 
lyas  tbe  president  of  tbe  corporation  and  the 
manager  of  It  and  Its  business,  that  he  (Mor- 
ris) knew  nothing  (tf  the  drug  hnslness,  or  of 
the  profession  of  pfaarmRdst,  and  that  the 
entlK  management  of  the  concern  In  all  Its 
ai^eets  was  In  the  hands  of  Skow,  althongta 
be  (Morris)  was  about  the  establUbment 
much  of  tbe  time  and  acted  with  Skow  In  an 
advisory  capacity.  Thus  It  Is  dear  that  tbe 
ccwporatfon  was  not  only  under  the  Immedi- 
ate control  and  management  of  Skow,  but 
Oiat  be  was  held  ont  as  mtib  to  the  public, 
with  anthority  to  transact  for  the  corpora- 
tion aU  the  nsnal  and  ordinary  business  mat- 
ters coming  wltliin  Its  purposes  and  objects. 
Certainly  It  will  not  be  denied  that  Skow 
possessed  general  authority  to  transact  and 
carry  - ont  such  business  matters  of  the  de- 
fradaut  as  In  his  judgment  would  tend  to  in- 
crease tbe  T(Anme  of  tbe  badness  of  the  cor- 
poration and  thereby  augmoit  Its  Income  and 

IHX»flt8. 

[4]  It  Is  not  material  to  Inquire  whether 
tbe  acceptance  of  benefits  arising  from  an  ob- 
ligation the  making  of  which  was  in  excess 
of  the  autliority  ot  the  jmrty  receiving  and 
accepting  such  benefits  amounts  to  a  rattfl- 
catloo  <a  bas  tbe  effect  mer^  ct  creating  an 
estf^ipel  whereby  tiie  acceptor  win  be  pre- 
cluded from  setting  up  the  plea  of  want  of 
authority  to  make  the  obligation  to  relieve 
himself  of  the  burden  imposed  upon  him  by 
the  obligation.  The  legal  effect  ot  either 
ratification  or  est^pel  In  sndi  a  case  Is  pre- 
cisely the  same.  Onr  Civil  Code  {section 
1589)  declares  in  effect  that  in  such  case 
there  Is  a  ratlflcatitm.  But,  be  that  aa  It 
may,  U  we  were  to  be  driven  trom  tbe  posi- 
tton  in  Ods  case  to  which  the  facts  firmly 
affix  us,  vis.:  That  tiie  transaction  culminat- 
ing In  the  execution  of  the  agreement  and  the 
notes  concerned  here  represents  practically 
the  corporate  act  of  the  defendanto,  it  bdng, 
admittedly,  a  transaction  within  tbe  scope  of 
Its  corporate  powers — we  would,  neverthe- 
less, find  ourselves  buttressed  by  unimpeach- 
able reaaon  In  holding  that  Qie  act  of  the  de- 
foidant  In  accepting  the  benefits  of  the  agree- 
ment amounted  to  a  conaoit  to  aU  the  obliga- 
tions ttiereo^  and  1^  therefore,  there  was  not 
thweby  in  law  a  ratlflcatlfnt  of  the  transac- 
tion, the  defendant  if,  bj  Ita  ast  q£  accepting 


the  benefits  of  the  obligation,  estopped  from 
denying  the  binding  force  thereof  upon  It  In 
other  words,  an  estoppel  by  conduct,  or  In 
pals  by  reason  of  the  conduct  of  the  defend- 
ant In  accepting  the  benefits  of  tbe  agreement 
for  which  the  notes  were  given,  was  raised 
against  the  right  of  tbe  defendant  to  object  to 
the  enforcement  of  the  notes  on  the  ground 
that  their  execution  and  delivery  had  not 
been  duly  authorized  by  the  defendant.  Cur- 
tln  V.  Salmon  Klver,  etc.,  Co.,  141  Cal.  308, 
312,  74  Pac.  851,  99  Am.  St  Rep.  75,  and  cas- 
es dted  therein ;  and,  also,  Doerr  v.  Fandan- 
go Lumber  Co.,  31  Cal.  App.  318,  324,  et  seq., 
160  Pac.  406,  supra;  McQualde  v.  Enter- 
prise Brewing  Co.,  14  Cal.  App.  315,  318,  111 
Pac.  927 ;  Standard  Oil  Co.  v.  Slye,  164  CaL 
435.  446,  120  Pac.  S89. 

We  rfiould  now  pay  brief  attention  to  the 
conduct  of  Morris  with  respect  to  the  trans- 
action Involved  herein  at  end  after  tbe  time 
be  purchased  the  stock  of  Skow  and  thus 
practically  became  the  sole  owner  of  the  cor- 
poration. We  have  shown  that  Morris  admit- 
ted that  Skow  told  him  of  tbe  fact  of  entering 
Into  tbe  agreement  and  of  the  terms  thereof 
the  day  following  that  upon  wticb  the  trans- 
action was  completed,  and  that  Morris  made 
no  objection  or  protest  of  any  kind  against 
the  transaction,  being  evidently  accustomed 
to  defer,  as  to  such  matters,  to  the  Judgmmt 
of  Skow,  who  was  the  active  manager  of  the 
defendant  We  now  again  call  attratlon  to 
the  conditions  as  set  forth  In  tibelr  agreonent. 
upon  whieh  the  sale  of  Skow's  etodk  to  Mor- 
ris was  made.  In  that  agreement  Morris  ex- 
pressly assumed  liability  for  all  tbe  outr 
standing  dd>ts  and  oblations  of  the  defend- 
ant Including  the  notes  In  questlmi.  Not 
only  that,  but  he  later  addressed  to  the  Par- 
tin  Company  a  letter  In  whldi  he  stated  that 
be  had  purchased  Skew's  stock  and  that  he 
had  assumed  liability  for  the  payment  of  tiie 
notes  In  suit.  Wboi  that  letter  was  written 
he  ms,  as  stated,  tbe  sole  vwner  of  practi- 
cally all  the  Bto<^  of  the  defendant  Can  it 
for, a  moment  be  doubted  from  all  this  that 
Morris  expressly  affirmed  and  confirmed,  not 
atone  for  himself,  but  for  his  oo^rati<m,  tbe 
agreement  made  by  Skow,  for  the  corpora- 
tion, and  all  ite  tomsT  He  not  only  exprees- 
ly  recognized  the  agreement  as  a  valid  and  le- 
gal one  in  all  iwqpects,  but  likewise  assumed 
the  obUgatioiu  created  thereby;  and  it  would 
amount  to  a  mere  play  upon  words  to  con- 
strue  the  expressl<H)8  cmtalned  In  his  letter 
to  the  Partln  Company  as  evldoidng  an  in- 
tention to  recognize  and  confirm  the  agree- 
m«it  as  anything  other  than  what  it  pur- 
p<Hts  to  be,  viz.:  ^le  agreement  oi  the  de- 
fendant made  for  and  on  Ite  behalf  for  the 
sole  ben^t  1^  ite  business. 

[1-7]  The  foregoing  la  a  sufficient  reply  to 
the  contentioQ  that  the  notes  In  suit  were  not 
supported  by  a  oonidderatSon,  althoufl^,  so 
far  as  the  plaintiff  is  OMicemed,  It  would  be 
a  matter  of  no  consequoice  whether  then 
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waa  In  pc^t  of  &ct  a  consideration  sDi>port- 
Ing  the  notes,  If  it  purcbased  the  notes  for 
value  without  knowledge  <a  such,  want  of 
coDslderatioa  at  the  time  of  sodi  purchase. 
A  written  Inatmment  la  Itself  preaomptlTe 
ertdence  of  a  consideration  (Oivll  Code,  | 
1614),  and  where  there  Is  not  in  flie  posses- 
sion of  a  purchaser  of  a  promissory  note 
knowledge  of  any  Inflrml^  in  Uie  paper  on 
the  score  of  cmisideratlont  or  of  fticts,  which, 
when  followed  with  reasonable  diligence, 
would  lead  to  the  discovery  of  such  infirmity, 
and  no  fraud  in  the  transacll<m  resnldng  In 
the  execution  of  the  note  is  shown  or  claimed, 
the  purchaser,  if  he  has  exdianged  nine  for 
the  note^  will  be  protected  as  an  innocent 
purchasw  for  a  consideration,  and  so  may 
enforce  payment  thereof.  GlvU  Code,  i  8122 ; 
Ennz  T.  Cal.  Trona  Co.,  169  CaL  848,  146 
Pac.  883 ;  Pac.  Portland  Gemeut  Go.  y.  Beln- 
ecke,  80  Cal.  App.  601, 1S8  Pac.  1041;  Henry 
V.  Sutro.  28  OaL  App.  698,  153  Pac  072; 
Jones  T.  Brans.  6  Cal.  App.  88,  91  Pac.  532 ; 
Blames  t.  Crosier,  101  Cal.  260,  86  Pac.  878. 

But  there  Is  really  no  (Oaim  made  that  the 
notes  in  qbestlMi  were  not  executed  and  de* 
livered  to  the  Partin  Company  for  a  suffl- 
dent  consideration.  It  Is  the  contention, 
thot^  and  the  court  so  ftnmd,  that  there 
was  a  failure  of  consideration,  and  that, 
when  the  platntlfl  pardused  the  notes.  It 
had  knowledge  of  facts  sufficient  to  pnt  It  on 
inquiry  as  to  the  consideration,  and  thus  hare 
had  disclosed  to  it,  not  only  that  the  consider- 
ation for  the  notes  had  failed,  but  that  the  ob- 
ligations were  not  those  of  the  defendant  cor- 
poration. The  facts  referred  to  are  that  the 
notes  In  qnestlon  did  not  bear  the  corporate 
seal  of  the  defendant,  that  Skow  did  not  sign 
the  contract  by  or  under  his  official  des^a- 
tlon,  and  that  the  plaintiff,  Instead  of  taking 
the  notes  by  the  usual  or  customary  indorse- 
ment In  the  case  of  the  transfer  of  title  to 
negotiable  instruments  required  a  Mil  of  sale 
of  them,  with  a  guaranty  that  they  would  be 
paid.  The  fact  of  the  absence  of  the  seal,  it 
Is  contended,  was  sufficient  to  Inspire  In  the 
plaintiff  distrust  as  to  the  legal  Integrity  of 
the  obligations,  and  the  circumstance  last 
motioned.  It  is  said,  negatives  the  theory 
that  the  plaintiff  took  the  notes  in  good  faith. 
These  propositions,  for  reasons  to  be  given, 
are  not  Important  to  the  declst<m  of  this  case, 
bnt  they  are  vlgoroualy  pressed,  and  we  will 
briefly  notice  them. 

[B]  We  attach  no  slgnldcance  to  the  fact 
that  to  the  notes  the  seal  of  the  defendant 
was  not  affixed.  The  fact  Is  neither  conclu- 
sive evidence  of  a  want  of  authority  for  the 
execution  of  the  notes  for  the  corporation, 
nor  a  circumstance  sufficient  to  create  even 
a  suspidoQ  that  the  notes  were  not  wanting 
In  a  consideration,  or  that  their  cMuldera- 
tion  had  failed  at  the  time  of  their  transfte 
to  the  plaintiff. 

[1-11]  It  is  now  the  rule,  generally  If  not 
universally,  recognized  and  followed  through- 


out the  American  states  as  veil  as  In  Xas- 
land,  that  corporations  of  all  kinds  nay 
be  bound  by  their  contracts,  not  under  tli^r 
seals.  The  rale  in  former  times  was  (as  the 
cases  show)  that  a  corporation  could  not  ex- 
press its  will,  or  enter  into  a  onitract,  except 
through  an  instrument  under  seal,  encnted 
by  a  duly  constituted  agent.  Thmnpson  on 
Corporations  (2d  Ed.)  S  1920.  lUxe  modem 
and  by  far  the  nme  sensiUe  rule  is,  tiotrever, 
that  the  seal  (Xt  a  corporation  Ita^  performs 
no  farther  or  greater  function  than  to  Import 
prima  ftcie  verity  of  the  due  execution  by  the 
corp<»ation  of  written  obligations—that  is,  it 
merely  stands  as  prima  fade  evidence  that 
the  ctmtracts  made  by  corporations  were  ex- 
ecuted by  their  authority— and  no  longer  is 
a  seal  held  to  be  Indispensable  to  the  execu- 
tion of  valid  contracts  by  corporationa.  ■  It 
Is  a  matter  of  cmnmon  knowledge  that  many 
contracts  made  by  corpora  tl<m«  and  unattest- 
ed by  their  seals  are  enftnrced.  The  books 
are  full  of  sodi  coses.  Tlie  fact  that  sadi  a 
contract  was  duly  authorized  by  a  corpora- 
tion may  be  shown  by  pard.  There  la,  there- 
fore, nothing  in  the  fact  that  a  ctmtract  pur^ 
pmrling  to  be  that  ot  a  corporatioi  Is  not  an- 
thwticated  or  attested  by  Its .  seal  which 
would  necessarily  justify  even  a  suspicion' 
that  it  was  not  eKcnted  by  authority  of  the 
corpora  tl(». 

[1 2]  Nor,  in  onr  oplnlm,  does  the  fact  that 
the  plaintiff  took  a  bill  of  sale  of  the  notes, 
with  a  guaranty  from  the  Partin  Company 
that  they  would  be  paid,  in  Ilea  of  the  cus- 
tomary Indorsement  In  sudi  a  case,  ctmstltute 
a  drcumstance  suffidently  significant  to  jus- 
tify a  suspldmi  that  the  notes  were  not  all 
that  they  on  their  face  purported  to  be.  We 
therefore  do  not  concur  In  the  view  of  the 
trial  judge  that  that  fact  negatives  the  theo- 
ry that  the  plaintiff  took  the  notes  "in  due 
course  of  business,  before  maturity,  for  val- 
ue, and  without  notice."  The  plaintiff.  It  ap- 
pears. Is  In  the  business  of  buying  negotiable 
paper,  and  it  may  be  that  it  is  Its  uniform 
custom  and  policy  to  require  a  bill  of  sale  of 
notes  purchased  by  It,  with  a  guaranty  that 
the  obligations  are  valid  and  will  be  paid. 
Indeed,  one  might  acquire  the  ownnshlp  of 
such  obligations  without  knowledge  of  wheth- 
er the  makers  thereof  were  solvait  and  able 
to  meet  ttma,  and  In  such  case  It  would  only 
be  good  business  judgment  to  demand  a  guar- 
anty, or  some  protecUon,  against  loss  in  case 
they  proved  worthless  obligations  for  any 
reason.  We  do  not  know  what  actuated  the 
plaintiff  In  thus  forti^ng  itself  against  loss 
in  the  transaction,  but  we  think  it  clear  that 
that  drcumstance  itself  was  not  such  as  to 
indicate  that  the  plaintiff  was  not  an  inno- 
cent purchaser  of  the  notes  fbr  value. 

But  as  above  stated,  the  matter  jast  con- 
sidered we  do  not  deem  of  any  particular 
consequence,  so  far  as  the  decision  here  is 
concerned.  The  proposition  that  the  notes 
were  not  those  of  tlw  defendant  we  disposed 
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of  In  the  outset  of  this  discussion,  and  notb- 
1ns  farther  need  be  said  of  It,  althon^  we 
Daa7  well  add  to  what  we  have  alreadj  said 
on  that  qnesti<m  that,  even  If  the  plaintiff 
bad  made  an  inquiry  into  the  question  of  the 
TaUdl^  of  tb»  notea,  the  resnlt  would  only 
have  been  to  dlscorer  that  Skow  was  the 
iweirident  and  the  manager  of  the  defendant ; 
thal^  acting  as  such,  he  made  the  agreement 
and  fhb  notes  for  defoidant,  and  for  the  sole 
boi^t  of  ItB  bnshkess,  and  that  the  agree- 
ment, and  th'6  obIlgatl(ms  arlidng  ttierenpcm 
against  the  def^dant,  were  approved  by  Uor^ 
rls,  who,  with  Skow,  owned  practically  the 
entire  capital  stock  of  the  defendant ;  that 
tiie  defendantfs  bnslness  increased  to  8<»ne 
extent  in  volume  as  a  resnlt  of  the  action  of 
the  Partin  Gompany  nnder  the  agreement 
Knowledge  of  these  facta  by  the  plaintiff, 
when  It  bought  the  notes,  would  not.  of 
oouTse,  have  made  It  any  the  less  an  innocent 
purcbaser  tor  value. 

With  regard  to  the  matter  of  the  alleged 
failure  of  consideration,  as  to  whldi  It  is 
claimed  that  the  plalntUf,  when  It  bought  the 
notes,  bad  knowledge  of  facts  aufiSdent  to 
put  it  upon  Inquiry  to  ascertain  whether  the 
consideration  had  then  failed,  it  is  to  be  said 
'  that  there  Is  no  evidence  In  tlw  reowd  dum^ 
ing  or  tending  to  allow  that  tliere  was  audi 
failure. 

The  evldenoe,  without  conlUct,  ahows  that 
the  plaintiff  purchased  and  became  the  owner 
of  the  notes  before  their  matulty,  and  before 
the  contract  between  the  defmdant  and  the 
Partin  Company  had  been  completed.  In  oth- 
er words,  tba  plaintiff  bought  the  notes  bef&re 
Che  pDTpoee  of  tbe  apeement  wasaccompllah- 
ed,  and  while  the  steps  essential  to  the  accom- 
plishment of  that  puipoae  were  still  in  pr<^- 
reas.  then,  time  was  a  failure  of  consid- 
eration fbr  the  ootea,  it  waa^  of  course.  In  the 
failure  of  the  Partin  CVnupany  to  comply  with 
the  tenna  of  the  contract  between  It  and  Hie 
defendant,  and  therefore  audi  failure  of  con- 
sideration oocnrred,  if  at  all,  long  aftw  the 
plalntlfl  became  the  owner  of  the  notes.  The 
onrespondenee  betweoi  Morris  and  the  Par- 
tin  Gompany,  in  which  the  former  complain- 
ed to  the  latter  of  its  inratnon  In  the  matter 
of  prosecuting  the  prlxe  contest,  took  place 
subseqnentiy  to  tfae  time  at  whldt  the  plain- 
tiff boiuibt  the  notes.  In  Ixief,  as  above  stat- 
ed, tiie  contract.  In  oondderatton  of  wbtdi 
the  notea  were  issued,  was  a  till  in  process 
of  executi<m  on  the  part  of  the  Partin  Gc»n- 
pany  at  the  time  the  plaintiff  purchased  the 
notes,  and  tli«e  was  not  thai,  nor  could 
tlwre  have  been,  either  a  total  or  erea  partial 
failure  of  consideration.  Of  this  fact  it  may 
be  that  ttie  plaintiff  was  aware  at  the  time  it 
bons^t  the  notes;  but  If  It  was  without 
knowledge  of  the  fact,  and  for  any  reason 
had  prosecuted  an  Investigation  to  det^mine 
the  legal  status  ot  the  notes.  It  would  thus 
have  readily  learned  that  fkct,  and  still  have 
leanied  no  valid  reason  why  tt  should  not 


have  pnrchased  tiie  notes,  and  acquired  title 
thereto  by  the  transfer  free  firom  any  Infli^ 
mlty,  so  far  as  consideration  was  concerned. 

The  cases  dted  by  respondeiit,  of  which 
there  are  many,  we  have  examined  and  found 
to  be  very  different  fnmi  this  case  as  to  the 
facta.  For  instance,  in  the  caae  of  Boms  v. 
Bauer,  174  Pac.  94^  fraud  was  diarged,  prov- 
ed, and  found  as  characterising  the  very 
transaction  eventuating  in  Qie  execntlOD  and 
dellTeiT  of  the  note  sued  on  ther^;  and  not 
(mly  was  that  true,  but  the  court  found  upon 
ample  evidence  that  the  plaintiff,  a  lawyer, 
who  waa  the  assignee  <tf  tiie  note,  was  famil- 
iar with  facts  eactrinalc  to  the  note  itsd^ 
which  were  of  a  most  snspldoos  duracter. 
and  which,  If  followed  np  with  reasonable 
diligence,  would  have  dtsct(»ed  that  tbe  soto 
was  procured  by  the  corporation  to  wUdi  it 
was  given  tbroui^  fiUse  and  firaudutent  rep- 
resratatlons.  In  fftct,  tt  was  found  Oat  tiie 
attorney  for  the  plalntlfl  was  the  secretory 
ot  tiw  evaporation  In  whose  fiivor  the  note 
wfts  executed  at  the  time  tbe  note  was  pro- 
cured, and  It  was  fnrtber  found  Oiat  plain- 
tiff, while  making  loqulry  as  to  the  ability  of 
the  maker  to  iiay  the  note  (and  it  vras  also 
found  by  the  court  that  the  nfaker  was  amply 
able  to  pay  10,  made  no  Inquiry  as  to  wheth- 
er said  note  was  valid. 

[1 S]  And,  In  this  coimectton,  we  may  add, 
thou^  we  conceive  It  to  bs  ot  no  apecial  Im- 
portance in  view  of  the  views  of  the  transac- 
tlon  involved  herein  we  have  expressed,  that 
it  is  <mly  where  fraud  or  Illegality  In  the  In- 
c^tlon  of  a  promissory  note  la  Aown  that 
the  burden  Is  upm  the  purdiaser  of  sodi  an 
obligation  to  prove  tfaat  he  purchased  the 
note  before  maturity.  In  good  faith,  tor  val- 
ue, In  the  usual  coarse  of  business.  Tb%  rule. 
Indeed,  appUes  to  a  case  cmly  wbare  tbete 
has  been  an  illegal  conddaraiifni,  and  not 
where  there  has  been  a  valid  conslderatlQa, 
and  it  has  failed.  This  Is  dearly  shown  by 
tfae  reason  npcm  whldi  tfae  rule  proceeds,  as 
It  Is  formulated  by  the  authorities;  viz.: 

*'^e  preeumption  Is  (In  case  of  fraud  or 
dnresay  etc.,  In  the  procurement  of  the  not^  tiiat 
he  who  has  been  suUty  will  part  wHh  tfae  note 
for  the  purpose  ot  enabling  some  third  party  to 
recover  upon  it  for  bis  braiefit;  and  such  pre- 
sumption o[>erates  against  the  holder,  and  -It  de- 
volves upon  him  to  show  that  he  gave  value  for 
it  So  where  the  note  waa  given  for  a  distinct- 
ly illegal  consideration.'*  Parsons  on  NotSB  and 
Bills.  188.  188;  Graham  v.  Larimer,  83  CaL 
173,  178,  23  Paa  286;  Jtvdan  v.  Grover,  99 
OaL  194,  196,  88  Pac.  888;  Bailey  v.  Bidwell. 
18  Hees.  ft  W.  78 ;  82  Bngllsh  Law  and  Equi- 
ty, 134. 

It  is,  of  course,  <dear  that  this  case  does  not 
come  within  the  above-CMisldered  rule.  Her^ 
as  the  evldaice  indisputably  shows,  and,  in- 
deed, as  is  In  effect  conceded  to  be  the  fact 
the  notes  faivolved  were  not  procured  by  fraud 
or  duress,  or  without  a  valid  consideration. 
It  la  also  dear,  as  we  have  p(dnted  out,  tbat 
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Out  plalnttfl  acqnlred  ownership  of  notes 
fOT  Talae*  b«toie  tbelr  matarttSTi  and  before 
tbm  oonld  hare  beeo  a  fkUnre  of  the  consid- 
eration for  wblcb  they  were  given. 

We  conclude,  npon  the  rectwd  h^re  as, 
that  to  Aaar  the  right  of  plaintiff  to  recover 
iQKai  these  notes  would  mean  a  f^nre  of 
Justice. 

The  Judgment  Is  therefore  reversed,  and 
the  canse  remanded. 


We  concnr: 
NETT,  J. 


CHIFMAN,  P.  J.t  BU& 


(H  Or.  ») 

GAHUA  AUPHA  BLDG.  ASS7T  v.  OVTY  OF 
BUOENHI. 


(IMP.) 

6.  UuinciPAX.  ooBPOUTions  ^»468(4)— Pav- 
ura  AS8EBBMX1IT  ON  rwovaxT  noNTxno  oir 

TWO  8TBKRS. 

One  owning  propertr  on  a  oomer  abnttlns 
apon  one  Ktreet  90  feet  and  on  another  240 
feet  cannot  maintain  that  his  property  doea 
not  front  npon  the  itreet  on  the  long  ride  of 
hit  pn^ert?,  and  that  he  is  not  liable  for  the 
burden  imposed  br  pavfaig  of  aneh  stre^  nnfler 
a  charter  providing  tiitt  each  lot  or  part  of 
lot  abutting  a  street  or  alleir,  graded,  improved, 
or  repaired  riiiiU  be  liable  for  the  full  ooat  of 
making  tiie  same  npon  the  half  of  the  street 
or  aller  In  front  or  abutting  npon  it,  but  that, 
when  the  land  adjacent  to  sod  street  shall  not 
have  been  laid  off  into  Iota  or  blocks,  then  the 
cost  of  the  improving  such  street  ihaU  be  as> 
■eaied  to  the  owner  or  owners  of  andh  land  with- 
in 160  feet  of  audi  improved  street 


(Supreme  Oovrt  of  Oregon.  Nov,  4,  18190 

1,  MUNICIPAZ,  0OIFOUTI0IC8  *»46fr— AflSEBS- 
HKHTS  IWJLVnmQ  liraiNBKB'S  CHABQX8 
VAIJD. 

Where  an  ordinance  aathoriaing  the  opening 
of  a  street  authorized  engIneeT*B  charges  to  be 
indnded  as  a  part  of  the  improvement,  engi- 
neering expenses  could  be  imposed  hj  assees- 
ment,  althoogb  the  engineer  was  not  specially 
employed  for  the  particular  improvement  and 
was  paid  a  regular  salary  the  diy  from  the 
gmerid  fimd. 

2.  MUHIOIPAl  COaPOBATIOBS  «=»414(S)  —  IM- 
PBOVnOENT  CONTRACT  IKCLUDINa  FCTUBI  BS- 
PAZB8  DOBS  NOT  INVAUDATE  ASSUSiniKT. 

A  contract  for  paving,  which  contained  pro- 
vision "that  the  pavement  shall  be  free  teom 
any  defects  dae  to  faulty  workmanship  or  ma- 
terials, and  that  for  a  period  of  five  years  from 
its  completion  the  city  contractor  will  at  bia 
own  expense  repair  and  make  good  any  defects 
ariring  from  m<A  UaUtT  materials;'*  etc.,  was 
not  invalid  as  being  a  contract  for  repairs  not 
chargeable  to  i^vate  property. 

8.  MnNIOIPAZ,  OOBPOKATIONS  «s»284(^— OoN- 
TBACT  VOB  FAVING  NOT  imLAWFTO  DEUOA- 
TION  or  F0WEB8  TO  XNOINKKB. 

Where  a  civil  engineer,  upon  request  of  city 
officials,  has  prepared  plans  and  specifications 
for  a  contemplated  improvement,  and  the  offi- 
cials enter  into  a  contract  for  the  construction 
thereof,  there  Is  not  an  unlawful  delegatkm  to 
the  engineer  of  tiie  right  to  dedde  what  are 
necessary  details;  the  action  of  the  city  offi- 
cials in  entering  into  the  contract  making  the 
plans  and  specifications  d  tba  aigltteer  their 
own. 

4.  Municipal  cobfobations  «=»488,  489(3)— 

PeTITIONEB  fob  njFBOVBMENT  EBTOPFED  TO 
ATTACK  ABSE8SVENT. 

Where  an  abutting  property  owner  petitions 
the  city  council  to  pave  a  street,  the  action  of 
tbt  council  in  contracdog  for  and  making  the 
improvement  is  conduaive,  and  the  petltt<mer 
cannot  complain  that  the  cost  of  the  improve- 
ment exceeds  the  benefits. 


9.  MUNIOIPAX,  OOBPOEATIONS  ^S>8dO(3)— As- 
aSSBUBNTS  VOB  XMPBOVUBnTB  MOT  OBJEO- 
TIONABLE  BECAUSE  ODHTB&OT  raOVmXD  TOE 

EZOHT-BOUB  DAT. 

In  view  of  Laws  1913,  p.  11,  expressly  for- 
bidding a  munidpality  either  directly  or  through 
a  contractor  to  require  more  than  dght  hours 
I>er  day  or  forty-eight  hours  per  week  from  any 
emplo^  one  assessed  for  an  Improvement  can- 
not maintain  that  dty  bad  no  right  to  llndt  the 
employment  of  laborers  for  mom  than  dgbt 
hours  per  day  in  its  contract  for  ttf  Improve- 
ment. 

7.  iiiAf«HgnTs  «s»42— Not  nraBBREnro  with 

BXGBX  or  OWNEB  TO  XJBM  BOZL. 

Hie  conveyance  of  an  easement  In  land 
does  not  pass  the  titie  or  interfere  with  the 
i^t  of  the  owner  of  the  soil  to  occupy  it  fOr 
any  purpose  not  Inconsistent  with  the  ease- 
ment. 

8.  Waxbbs  and  water  ooubsbs  «s»154(1>- 
Bight  or  ownbb  .  to  upbovb  EASEscEiraa 

AFPUKIBIf  AHT  TO  HnXBAOE. 

Where  owner  of  mlUrace  had  an  easonent 
in  property  along  the  side  <A  the  race  in  that 
It  had  the  right  to  widen  the  same  when  nec- 
essary, abutting  owner,  who  undertakes  to  Im- 
prove and  occupy  the  laud  abutting  on  the  mill- 
race,  is  not  a  trespasser,  unless  his  occupation 
or  improvement  is  sudi  as  interferes  with  the 
operations  of  the  owner  of  the  millrace. 

0.  MUNICIPAI.  COBFOBATIONS  «=>2e9(3)  —  RE- 
TAINING WALX.  nCPEOVSUENT  BUILT  ON  PBOP- 
EBTT  SUBJECT  TO  EASBUBNT. 

A  contract  of  a  dty  for  the  paving  of  a 
street  was  not  invalid  by  reason  of  the  required 
omstmction  of  a  retaining  wall  at  the  end  of 
the  street  abnttmg  npon  a  mlllnioe,  although 
the  owntf  ai  the  ndlbmco  had  an  easement  on 
the  properly  where  ^e  retaining  wall  was  built, 
in  that  It  had  a  rl^t  to  widen  and  deepen  Its 
millraoB. 

10.  Municipal  oospoBATiona  *»282(1)— De- 

FABTUBE  FSOH  CONTBACI  FOE  IHFBOVBHEHTS. 

Where  a  dXy  was  authorized  to  pave  a 
street  wUdi  ran  to  the  banks  of  a  mOlraee,  tiie 
conatmetlon  of  a  retaining  wall  at  the  end  of 
the  street  abutting  on  the  millrace  was  not  a 
departure  from  the  purpose  ot  the  improvement, 
although  made  for  the  whole  width  of  the  street 
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for  t3ie  purpose  of  also  supporting  a  fill  for 
sidewalks  that  mlsbt  be  constructed. 

Appeal  from  Oircult  Court.  Lane  Oonitt7 ; 
3.  W.  Hamilton,  Judge. 

Salt  by  tbe  Gamma  Alpha  Bnlldlns  Asso- 
ciation against  tbe  City  of  Eugene.  Judg- 
ment for  plalntur,  and  defendant  appeals. 
Reversed,  and  suit  dismissed. 

Ttda  Is  a  suit  to  remove  a  doud  from  the 
title  to  real  estate.  It  Is  founded  upon  tbe 
action  of  tbe  municipal  authorities  of  tbe  dty 
of  Eugene  In  paving  that  portion  of  Alder 
street  In  Eugene  from  its  Intersection  with 
Eleventh  avenue,  north  to  the  mlllrace.  The 
plaintiff  claims  to  be  tbe  owner  of  a  piece  of 
land  with  a  frontage  of  00  feet  on  Eleventh 
avenue,  and  about  240  feet  abutting  on  Alder 
street  Tbe  validity  of  tbe  assessment  for 
such  street  improvement  Is  attacked  by  the 
complaint  upon  several  grounds,  which  will 
be  specifically  mentioned  In  the  opinion  of 
the  court  The  defendant's  answer,  after 
denying  tbe  allegations  of  the  complaint,  sets 
up  several  affirmative  defenses,  the  first  of 
which  Is  that,  at  all  the  times  mentioned  In 
the  complaint,  the  property  claimed  by  the 
plaintiff  was  and  still  Is  owned  by  W.  E. 
Brown,  as. disclosed  by  the  deed  records  of 
Lane  (t)unty.  The  answer  then  recites  the 
various  proceedings,  by  ordinance  and  other- 
wise, of  the  municipal  authorities  in  making 
the  improvement  the  further  fact  that  plain* 
tiff  and  W.  E.  Brown  had  knowledge  of  all 
the  proceedings  and  urged  tbe  awarding  of 
the  contract  and  the  construction  of  the 
work  according  to  the  plans  and  specifica- 
tions, and  that  after  the  levying  of  the 
assessment  therefor,  W.  E.  Brown  made  ap- 
plication to  be  allowed  to  {lay  such  assess- 
ment in  10  annual  installments,  under  tbe 
terms  of  what  Is  generally  known  as  tbe 
Bancroft  Bonding  Act  (L.  O.  U  8  3245).  and 
in  sncb  application  agreed  as  follows: 

*1n  ccmilderation  thereof,  and  in  pursuance 
ftf  the  proviritms  of  said  act  af(ne8aid.  I  here*- 
by  expressly  waive  all  or  any  Irregularity  or 
defect  Jurisdictional  or  otherwise,  bi  tbe  pro- 
ceedings to  improve  said  street,  or  lay  said 
sewer,  and  in  tbe  apportionment  and  assess- 
ment of  tbe  cost  thereof  on  the  property  affected 
thereby." 

It  is  then  alleged  that  because  plaintiff 
permitted  and  allowed  Brown,  holding  the 
record  title,  to  manage,  control,  and  exercise 
dominion  over  the  land,  in  regard  to  this 
improvement  tbe  plaintiff  should  be  estopped 
from  contesting  tbe  validity  of  tbe  assess- 
ment.  Any  further  development  of  the  plead- 
ings which  may  be  necessary  to  the  consider- 
ation of  the  case  will  be  found  in  the  opin- 
ion. Upon  the  trial,  there  was  a  decree  for 
tbe  plaintiff,  declaring  the  assessment  void 
and  enjoining  its  ooUectloii.  Defendant  ap- 
peals. 


O.  H.  Foster,  of  Eugene,  for  appellant 
L.  M.  Travis,  of  Eugoie  (A.  K.  Ueck.  of 
Dayton,  Otaio,  on  the  briaf),  fOr  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  The  plaintiff's  attack  upon  tbe  va- 
lidity of  the  assessment  is  first  based  upon 
the  fact  that  it  includes  a  charge  of  6  per 
cent,  of  tbe  contract  price  of  the  work  for 
engineering  expenses.  Tbe  initial  ordinance 
in  the  iffoceedlng  contains  tbls  clause: 

"And  there  shall  be  induded  as  a  part  <tf 
said  Improvement  wgineor's  charges  not  to  tx- 

ceed  five  (S%)  per  cent  of  the  contract  price 
and  when  said  cost  shall  be  assessed  the  same 
shall  be  a  lien  upon  the  pnwerty  so  benefited, 
eta" 

[1]  It  appears  from  the  testimony  that  tbe 
engineer  was  not  specially  employed  for  this 
particular  Job,  hut  was  a  regularly  onployed 
and  salaried  official  of  the  dty,  whose  com- 
pensation was  not  dependent  upon  tbe  collec- 
tion of  the  assessments  for  tbls  particular 
Improvement  Plaintiff  and  defendant  both 
cite  and  rely  upon  the  cases  of  Smith  v.  Port- 
land, 25  Or.  297,  35  Pac.  666,  and  OUes  v. 
Boseburg,  82  Or.  67,  160  Paa  643.  In 
neither  of  these  cases  Is  the  compensation  of 
a  regular,  salaried  official  involved.  In  tbe 
former,  an  overseer  was  spedally  employed 
to  oversee  tbe  construction  of  a  sewer,  and 
neither  In  the  charter  nor  In  the  ordinance 
was  there  any  provision  for  such  a  charge: 
hence  it  was  held  that  such  expense  could 
not  properly  be  charged  against  Uie  property 
benefited.  In  the  latter  case  tbe  engineer  did 
not  receive  a  regular  salary,  but  was  iKtld  a 
stated  daUy  compensation  for  the  services 
rendered,  and  received  his  remuneration  in 
tbe  warrants  drawn  upon  the  general  fund, 
and  not  from  funds  arising  from  the  assess- 
m^t  for  the  particular  work  upon  which  he 
was  employed.  In  this  case,  like  the  first 
there  was  nothing,  either  In  the  charter  or  tbe 
ordinance  under  which  the  Improvement  was 
made,  authorizing  such  expense  to  be  diarged 
against  tbe  property.  The  latter  case,  there- 
fore, holds,  as  did  the  former,  that,  in  the 
absence  of  authorization  by  ordinance,  sucb 
expense  could  not  be  Imposed  by  assessment. 
In  the  case  at  bar,  however,  the  ordinance 
expressly  authorizes  it  and  it  Is  therefore 
a  valid  charge  unless  it  be  excluded  by  rea- 
son of  the  fact  that  the  engineer  receives  a 
r^lar  monthly  salary,  which  we  may  fairly 
infer  Is  paid  from  the  general  fund.  If  this 
were  a  new  question  with  this  court  It 
might  be  necessary  to  consider  the  authori- 
ties In  other  Jurisdictions ;  but  the  matter  Is 
conclusively  settled  in  the  case  of  Irelao 
V.  City  of  Portland.  91  Or.  471,  179  Pac  286. 
wher^n  It  is  held  that  such  a  provision  in  an 
ordinance  is  valid,  even  where  the  city  offl* 
cial  is  paid  a  regu^r  salary. 

[2]  Plaintiff  further  cmitends  that  the  as- 
sessment  was  Invalid,  because  the  contract 
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for  die  bnprorement  contains  tbe  CoUowlng 
clause: 

"The  contract  farther  agrees  that  the  pave- 
ment shall  be  free  from  any  defects  dneto  faulty 
workmanship  or  materials  and  that  for  a  pe- 
riod of  five  Tears  from  its  completion,  the  said 
•contractor  will,  at  hla  own  expense,  repair  and 
make  food  any  defects  arising  from  such  faulty 
jnaterials  or  workmanship  and  due  to  the  prop- 
er Dse  of  such  pavement  as  a  roadway." 
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It  Ifl  Insisted  that  this  is  a  contract  for  re- 
pairs which  should  not  be  charged  to  pilvate 
property.  This  contention  la  not  sustained 
by  the  language  of  the  clause  quoted  and  la 
completely  answered  In  the  case  of  Allen  t. 
Portland,  3S  Or.  420,  08  Pac  S09. 

[)]  The  next  objection  is  that  the  council 
^ceeded  Its  powers  In  d^egatlng  to  the  dty 
engines  the  ri|^t  to  decide  what  are  neee»' 
sary  details  of  the  ImproTement,  such  as 
Inlets,  retaining  walls,  etc.  This  point  is 
not  well  taken.  The  officers  of  a  dty  employ 
a  dvil  engineer  for  the  very  purpose  of  rely- 
ing upon  hlB  spedal  training  and  skill,  to 
advise  them  as  to  the  necessary  details  ct  a 

xontemplatod  ImproTement,  and  when,  upon 
their  reone^  he  has  prepared  plans  and 
spedflcatioos  for  the-  same,  and  they  enter 
into  a  contract  for  the  construction  thereof 
they  thereby  adopt  and  approre  than  and 
make  th«n  their  own. 

[4]  It  is  then  argued  that  the  cost  of  the 
improvement  exceeds  the  benefits,  and  that 

•this  invalidates  the  assessmrat  The  com- 
plaint does  not  charge  fraud ;  the  evld^ice 

.discloses  that  plalntUTs  property  abuts  up- 

.on  the  pavement  for  a  distance  of  240  feet, 
in  addition  to  which  plalntiCT  petitioned  the 

-dty  coundl  to  make  the  improvement.  Un- 
der these  drcnmstances,  the  action  of  the 

.coundl  In  the  premises  is  conduslve.  Colby 
V.  City  of  Medford.  SO  Or.  485,  107  Pac  487. 
[S]  The  next  ground  of  attack  upon  the 

.  assessment  is  plaintiff's  theory  that  Its  prop- 

.  erty  does  not  front  npon  Alder  street  and  Is 
therefore  not  liable  to  the  burden.  Ihla 

-theory  is  based  upon  the  language  of  the 

.charter,  section  71  of  which  reads  thus: 

"Sach  lot  or  part  of  lot  abnttinK  a  street  or 
alley  graded,  improved  or  repaired,  shall  be  lia- 
ble for  the  full  cost  of  making  the  same  upon 
the  half  of  the  street  or  alley  in  front  of  and 
«biitttaig  upon  it;  *  *  *  but  when  tbe  land 
adjacent  to  said  street  shall  not  have  been  laid 
olf  Into  lots  and  blocks,  then  the  cost  of  Improv- 
ing Bucli  streets  shall  be  assessed  to  the  owner 
or  owners  of  the  land  lying  within  one-hundred 
and  sixty  feet"  of  such  Improved  Btreet," 

The  evidence  discloses  tbe  plaintiff's  land 
has  not  been  laid  off  into  lots,  although  it 
has  a  frontage  of  90  feet  on  Eleventh  street 
end  about  240  feet  on  Alder  street,  beli^  a 
comer  tract  The  contlgnous  land  west  of 
plalntUTs  tract  is  subdivided  into  lots  and 
blocks.  We  cannot  see  bow  the  plalntlCTs 
Interpretation  of  section  71  can  be  Justified. 
The  proper^  being  a  coma,  at  the  Interseo- 


tlon  of  two  streets  Is  intended,  by  the  statute, 
to  bear  its  portion  of  the  Improvement  of 
both  streets,  and  this  would  be  equally  true, 
if  plaintUTs  tract  extended  westerly  160 
feet  Instead  of  90.  Plaintiff  relies  upon  fba 
case  of  Booney  v.  Toledo,  0  Ohio  dir.  Ct  B. 
267,  to  support  its  theory.  That  case  differs 
from  Qm  one  at  bar,  In  tliat  the  statute  un* 
der  whidi  that  dedslon  was  rendered  provid- 
ed for  assessing  the  property,  not  by  the  b«i- 
eflts  accruing,  but  by  front  foot,  and  the  court 
held  that,  upon  paving  the  side  street,  the 
frontage  of  the  comer  lot  should  be  limited 
to  that  porticoi  of  its  length  whItA  would 
equal  tb»  length  of  its  md  or  front  on  the 
intmncting  street  Hen,  tiie  statute  de- 
dares  that  the  harden  shall  be  borne  for  one* 
half  of  the  paving  by  the  property  in  front 
of  and  abutting  upon  It.  In  City  of  Spring- 
field T.  Green.  120  lU.  269,  U  N.  EL  261.  the 
ordinance  directed  that— 

The  tax  shall  be  "levied,  assessed  and  collect- 
ed npon  and  from  the  real  estate,  lots  and  parts 
of  lots,  and  tracts  of  land  abutting  upon  the 
line  of  said  streets  so  ordered  to  be  paved  in 
proportion  to  tiie  fnntaga  thereof  vpoD  the 
streets,  or  parts  of  streeti^  and  tSitjB  ordered 
to  be  paved,  as  aforesaid." 

The  appellant  there  contended  that,  since 
the  side  of  his  property  adjoined  the  improve- 
ment it  was  not  liable  to  nseossrocait  The 
court.  In  its  tq^on,  oondoded  thus: 

'TThe  whole  of  the  ordinance  considered,  we 
have  no  doubt  that  the  word  (abutting)  was 
intended  to  apply  to  lots  whose  sides  as  well  as 
ends  were  bounded  by  the  line  of  the  streets  to 
be  improved,  and  that  where  the  streets  in 
front  and  at  the  side  were  both  to  be  paved,  it 
was  the  intention  of  the  coundl  that  the  comer 
lot  should  bear  one-half  of  the  expense  of  the 
improvement  in  front  of  the  side  as  well  as  of 
the  end  of  the  lot  Any  other  oonstmetlon  of 
the  ordinance  would  leave  no  provisions  what- 
ever tor  paying  for  the  pavement  of  those  parts 
of  the  streets  directed  to  be  improved  which 
lie  in  front  of  the  sides  of  lots  located  on  the 
line  of  said  stteets." 

We  can  see  no  escape  from  tbe  logic  of  this 
deduction,  and  hold  that  In  this  respect  plaln- 
tUTs property  was  properly  assessed. 

[I]  It  is  further  urged  that  the  dty  had 
no  right  to  limit  the  employment  of  laborers 
for  more  than  eight  hours  per  day,  in  its 
contract  for  the  paving.  It  Is  enough  to  say 
that  chapter  1,  Laws  of  1913,  expressly  for- 
bids a  mnnidpallty  dther  directly,  or 
through  a  contractor,  to  require  more  than 
dght  hours  per  day,  or  forty-eight  hours  per 
week,  from  any  employe,  and  In  inserting 
such  a  clause  in  the  contract  the  defendant 
was  simply  obeying  a  compulsory  statute. 

[7-1]  Tbe  serious  contention  of  the  par- 
ties upon  this  appeal  arises  in  regard  to  wliat 
plaintiff  styles  a  "bridge  abutment,"  and 
which  is  termed  by  the  defendant  a  "retain- 
ing wall."  The  evidence  quite  dearly  estab- 
lishes the  fact  that  it  is  a  retaining  wall. 
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A  certain  mUIrace,  flowtng  In  a  westerly 
direction,  crosses  Alder  street  at  a  right 
angle.  1^  street  paving  was  extended  to  the 
water's  edge  at  tills  mlllrace,  and  at  that 
point  a  concrete  retaining  wall  was  con- 
stmcted  across  the  street  to  anppcnt  a  fill 
behind  It,  upon  which  the  paring  was  laid. 
The  complaint  ideads  a  decriee  of  this  court 
In  the  case  of  Patterscu  t.  Ohambers  Power 
Co.,  81  Or.  828,  15d  Pac.  and  Bugene  v. 
Ohambers  Power  Cki..  81  Or.  8S2,  169  Pa& 
676.  In  those  cases,  the  one  issue  pertained 
to  the  right  of  the  dtfendant  to  widen  de 
same  mlllrace  that  crosaea  Alder  street  as 
above  stated.  Plain  tiff  Insists  that,  under  the 
decree  In  those  cases,  the  defcoidant  became 
a  trespasser,  and  exceeded  its  power,  when 
it  constrocted  the  retaining  wall  and  did 
Bome  paring  within  the  Undta  wherein  the 
decree  antborlsed  tbe  owners  of  the  canal  to 
widen  the  same.  Taming  to  the  oidnlon  of 
this  court  In  the  case  of  Patterson  t.  Cham- 
bers Power  Co.,  upon  wtdcb  the  decree  In  tlie 
fihig^  Case  Is  founded,  we  find  that  ttm 
rights  of  the  Chambers  Power  Company  and 
its  snocessors  are  traced  to  a  certain  war^ 
ranty  deed,  containing  a  danae  whldi  reads 
as  follows: 

"Together  with  tin  water  power  npon  said 
premises  with  tiie  right  of  way  over  Shaw's 
land  daim  to  bring  all  the  watw  that  may  be 
required  to  run  the  mills  thereon,  and  aU  other 
mills  or  machinery  that  may  at  any  time  «r 
time*  be  placed  upoa  the  above^escribed  prem- 
iees  of  whatever  kind  or  nature ;  also  the  right 
to  dis  thfi  present  raceway  as  wide  and  deep 
Bfl  may  be  necessary,  and  to  bank  the  dirt  and 
■tone  on  tAther  side;  also  to  Include  aoffident 
dirt  and  atone  lying  adjacent  to  the  dams  f6r 
the  pnrpose  of  keeping  them  in  repair." 

'  Hie  decree  of  this  court  permits  the  own- 
ers of  the  mlllrace  to  widen  It  bo  as  to  bring 
It  np  to  60  feet  In  width.  Such  decree  baa 
not  yet  been  utilized  by  the  owners,  and  the 
width  of  the  canal  remains  as  before,  while 
the  adjacent  landowners  are  BtlU  using  their 
land  to  the  water's  edge.  As  was  rery  pnqh 
eriy  said  by  this  court  In  that  case: 

"The  conveyance  of  an  easement  over  land 
does  not  pass  the  title  or  Interfere  with  the  right 
of  the  owner  of  the  soil  to  occupy  it  for  any 
purpose  not  inconsistent  with  the  easement. 
Washburn,  Easements  (3d  Ed.)  8,  9;  Ooddard, 
Easements,  4.  It  follows,  therefore,  that  the 
plaintiffB,  who  are  sncoessors  of  Stiaw,  haA  a 
perfect  right  to  occupy  and  improve  their  land 
a^lji^ntng  the  ditch,  so  long  as  sudi  occnpation 
or  improvement  did  not  interfere  with  the  ojter- 
ations  of  d^endants.  Defendants  were  never  in 
a  position  to  bring  ejectment  or  trespass  against 
them  until  they  were  In  a  position  to  show  that 
the  use  of  the  adjoining  land  was  necessary,  and 
that  the  growth  of  manufactoring  business  up- 
on the  23-acre  tract  made  it  essential  for  them 
to  widen  the  ditch  to  procure  additional  power." 

It  follows  that  the  tAt^  had  a  perfect  right 
to  extend  Its  paving,  and  construct  Its  retain- 


ing wall,  where  It  did.  It  may  be  Oat  at 
some  future  time  tiie  owners  of  the  mlllnce 
may  require  the  destmction  of  a  portion  of 
tUs  improrement ;  but  that  possibility  can- 
not concern  tlie  present  pavkig,  for  the  dty 
la  not  required  to  keep  hands  off  of  its 
street  until  some  uncertain  time  whra  the 
owners  of  the  Tladoct  may  see  fit  to  mlarge 
their  plant. 

[II]  It  Is  also  nrged  that  the  dty  bnUt 
mora  of  the  retaining  wall  than  was  neces- 
sary to  support  the  paving.  The  evidence 
diadoses  that,  while  tbe  portikm  of  Qie  street 
whidi  is  pared  la  only  21  feet  wld^  the  re- 
taining wall  is  the  full  width  of  the  street 
The  dty  engineer  testified  that  this  was  done 
wlUk  A  rlew  of  making  a  permanent  improve- 
ment of  It;  and  to  enable  the  fill  to  rapport 
sidewalks  whoi  they  should  be  ordered.  We 
think  tida  to  be  a  propor  mettiod  of  constmc- 
tlon  and  not  a  departure  from  the  purpose 
and  proposed  extent  of  the  Improvement 

Tbe  decree  of  Qie  lower  court  is  rerersed, 
and  one  wUl  be  entered  Iioe  dlsmlsalng  the 
suit 

U^RIDB,  a  3^  and  BtntNBIT  Md  BBN- 
MBTT,  omciu; 


(»  N.  H.  SB> 

STBOUP  «t  aL  T.  FRANK  A.  HUBBEZJ;  00. 

(No.  2877.) 

(Siqirane  Court  of  New  Mexico.  Nor.  6. 1919.) 

(Bj/Uabua  »v  the  ConrtJ 
ExcxFTions,  Bnx  or  ^aHOCO— Sznimnui  or 

TtMX  FOB  nUNO. 

Chapter  43,  secti<m  86,  Laws  1917,  held 
to  prevent  the  extension  of  time  to  settle  and 
sign  bills  of  exception,  unless  a  pzndpe  txa  the 
record  on  appeal  or  error  shall  have  been  filed 
in  the  derk's  office  within  the  time  prescribed. 

Appeal  fratt  IMstrict  Court,  BemaUUo 
County;  Baynolds,  Judge. 

Action  by  A.  R.  Stroup  and  another  against 
the  Frank  A.  Hubbell  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  On 
motion  to  strike  the  bill  of  exceptions.  Uo- 
tloo  sustained. ' 

Marron  &  Wood,  of  Albuquerqqe^  tox  appel- 
lant 

John  F.  Simma,  of  Albuquaqoc^  for 
pelleee.  ■ 

PABEEB,  C.  J.  The  appellant  was  grant- 
ed an  appeal  to  this  court  on  February  11, 
1019.  Flfty-slx  days  thereafter  he  obtained 
from  the  district  court  an  extension  of  time 
in  which  to  settle  and  sign  tbe  bill  of  excep- 
tkms.  Under  that  extoudtm  order  ttie  UU  of 
ezceptlonB  was  settled  and  dgned  on  May  14^ 
1919,  and  the  day  followlnfTa  pieedpe  for  the 
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record  was  filed  by  appellant.  The  appellees 
hare  mored  to  strike  the  blU  of  exertions, 
on  the  ground  that  the  trial  court  was  with- 
out power  to  extend  the  time  to  settle  and 
sign  die  some,  because  the  appellant  had  not 
filed  a  picedpe  for  the  record  within  80  days 
after  the  taking  of  the  appeal. 

In  Security  Insurance  Co.  t.  Socorro,  2S  N. 
IC.  — ,  179  Pac.  748.  we  cwistrued  section  S6, 
chapter  4S,  Laws  1017,  and  hdd  that  such  act 
prevented  Oie  extmsUn  of  time  to  settle  and 
sign  bUls  of  exertion  unless  a  precipe  for 
the  record  on  appeal  or  error  shall  hare  been 
filed  in  the  <3etVB  office  wltbln  the  Ome  pn- 
scribed. 

The  motion,  therefore,  will  be  auatalned, 
and  the  bill  of  exoeptlnis  stricken;  and  it  is 
•0  ordered. 

B0BBBT8,  7„  ctmcani. 


(»  N.  H.  SU) 

STATE}  T.  HAWKINS.   (No.  2844.) 

(Suprttne  Court  of  Mew  Mexico^  Oct  24, 1019.) 

(89lUbv»  by  ihe  Oomrt.) 

1.  OMmxnAx.  LAV  ^1119(4)— Amuxeiit  or 
COUNSEL  mar  axtsas  bt  bxxx  of  bxckp- 

TIONB. 

Alleged  Improper  remarks  of  oonnsel  in  hia 
arrament  to  the  jury,  not  made  a  part  of  the 
record  on  appeal  by  bill  of  •Kcq>tioiia,  will  not 
be  considered. 

2.  Wmrassis  «s>358  —  On  OBOsa-BXAicnfA- 
non  M  TO  asPUTAnoir  ulx  bc  umucnxD. 

Where  a  witness  has  testified  as  to  the  gen- 
eral repQtation  of  the  accused,  it  is  compe* 
tent  to  inqnire  ct  him,  on  cross-examination,  as 
to  whether  he  has  heard  reports  of  particular 
Instances  which  are  incooslBtent  with  the  rep- 
otatlon  to  whidi  he  has  testified  and  the  char- 
acter which  he  has  attributed  to  him. 

AK>eal  fnxn  District  Court,  Union  Coun- 
ty;  T.  D.  Ueb,  Judga 

George  Hawkins  was  conricted  of  assault 
with  a  deadly  weapon  with  Intent  to  kUl, 
and  be  appeals.  Affirmed. 

M.  B.  Keator,  of  Tucumcarl,  and  Toombs  A 
TajloTt  of  Clayton,  for  appellant 

N.  D.  Meyer,  Asst  Atty.  Oen.*  for  the 
State. 

PARKBR,  O.  J.~  The  appeUant  George 
Hawkins,  was  found  guilty  of  asaolt  with 
a  deadly  weapon  with  Intent  to  kill,  in  the  dis- 
trict court  for  Union  county,  and  from  the 
sentence  imposed  upon  him  has  perfected 
this  appeal. 

[1]  1.  Objections  are  made  by  appellant's 
coonsel  to  the  allied  remarks  of  counsel  for 
the  state  in  his  argomoit  to  flie  jnzy.  The 


Assistant  Attorney  General  contends  that  the 
proposition  cannot  be  considered  on  this  ap- 
peal because  the  remarks,  if  made,  were  not 
Incorporated  In  the  record  by  way  of  bill 
of  exceptions  but  appear  In  the  transcript 
as  part  of  the  motion  for  a  new  trial.  He  la 
riffbt  In  that  contention.  In  State  t.  Balles, 
24  K.  M.  16,  172  Paa  196,  we  said: 

^'Alleged  renuurks  of  the  trial  ooort  *  *  * 
win  not  be  conddered  when  the  same  have  not 
been  authenticated  by  having  been  made  a  part 
of  the  record  tv      of  exceptions.** 

The  doctrine  there  announced  la  analogous 
to  that  whidi  applies  in  tiiLs  case,  being 
founded  upon  the  same  premise.  The  argu- 
ment of  counsel  to  which  objection  Is  made, 
not  having  been  properly  Incorporated  to  the 
record  on  appeal,  we  will  not  consider  the 
same. 

[2]  2.  S.  B.  Oliver,  a  witness  for  appellant, 
testified  that  the  reputatlcai  of  the  aivellant. 
Hot  tratli  and  reraci^  and  as  a  law-abiding 
dtlaak,  in  ttie  conunnnl^  In  which  he  lived* 
was  good,  adding,  "I  have  never  heard  any 
one  Bpeak  to  tiw  ctnttrary.**  Tlie  record  of 
the  cross-examination  of  the  witness  on  this 
subject  is  as  ftollows: 

**Q.  Did  you  ever  hear  about  Ur.  Broom  los- 
ing a  cow  that  was  ftrand  under  the  hay- 
stadc?  Ifr.  Toombs:  We  object  to  Hiat 
*  *  *  as  Incompetent,  irrdevant,  end  ismia- 
terisl,  and  has  no  bearing  on  title  case  whatso- 
ever. Tta  Court:  He  may  answer.  Hr. 
Toombs:  Bxception.  '  Q.  Did  you  ever  hear 
abont  that?  A.  Yes.  Q.  The  neighbon  talked 
about  that  a  good  deal,  didn't  theyT  A.  No, 
sir;  I  never  heard  but  one  speak  of  It  Q. 
Who  did  he  say  was  responsible  for  putting  tiie 
cow  under  the  haystack?  Mt.  Toombs:  We 
object  to  that  as  leading,  inomnpetent  irrele- 
vant and  immaterial,  and  has  no  bearing  on 
the  issues  ot  this  case.  The  Court:  He  may 
answer.  Mr.  Toombs:  And  not  proper  cross- 
examination.  Exception.  A.  Well,  he  said 
Mr.  Hawldns,  the  man  that  was  Idling  me, 
from  what  he  hod  heard.  Q.  Then  you  have 
heard  to  the  contrary  about  the  good  reputation 
of  Mr.  Hawkins?  A.  Well,  in  tiiat  vo»  partic- 
ular, I  reckoD  I  have." 

Counsel  for  the  appellant  argue  that  the 
evidence  was  InadmlKible  because  tt  tended 
to  show  that  the  accused  had  c<»amltted  a 
crime  distinct  ftom  that  ftw  whidi  be  waa 
being  tried. 

There  are  three  good  answers  to  the  objec- 
tion ot  the  appellant  to  the  evidence.  The  ob- 
jection was  not  sufladently  specific  to  raise 
the  proposition  argued  here.  In  the  second 
[dace,  the  witness  said  that  he  had  never 
heard  anything  to  the  contrary  of  appellantfs 
good  reputation,  and  an  examination  of  the 
witness  as  to  the  truth  and  accuracy  of  Qiat 
statement  was  proper.  But  we  place  our  de- 
dslon  of  the  proposition  upon  the  ground 
that,  where  a  witaess  has  testified  as  to  Uw 
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general  repntatlon  of  the  accused,  it  Is  com- 
petent to  Inquire  of  him,  on  cross^amlna- 
tlou,  as  to  wbetber  he  has  heard  reports  of 
partlcalar  Instances  which  are  Snconststoit 
with  the  reputation  to  which  he  has  testified 
and  the  character  which  he  has  attributed 
to  falm.  The  subject  Is  fnUy  discussed  In  2 
'^ngmore  on  SMd.  1  988.  The  auttiw  says: 

'The  settled  mis  agoinBt  impeachment  by 
trinslc  tentimony  of  particular  acts  of  miscon- 
duct *   *   *  is  to  be'  disdnguiahed  in  its  ap- 
plication from  a  kind  of  gneationing  which  rests 
upon  tibe  principle  that  the  witness'  grounds  of 

'linowledge  •  •  *  may  be  Inquired  into. 
When  witness  A  is  called  to  support  the  char> 
aeter  of  B.  (^ther  as  a  witness  as  the  ac- 
cused), by  testifying  to  Us  good  reputation,  that 

.reputati(Hi  must  idgnify  tite  general  and  un- 
qualified consensus  of  oplnim  in  the  communi- 
ty. *  *  *   Such  a  witness  virtually  asserts 

-either  (a)  that  he  has  never  heard  any  ill  spok- 

-en  of  him  or  (b)  tliat  the  sum  of  the  expressed 

■  opinion  of  him  Is  favorable.  Now  If  it  ap- 
pears that  this  sustaining  witness  knows  of  bad 

trumors  against  the  other,  then,  In  the  first  in- 
stance, his  assettim  is  entirely  discredited, 
while,  in  the  seoond  Instance^  his  assertian  is 
defldent  In  good  grounds,  according  to  the 
greater  or  less  preralence  of  the  rumors.  On 
this  principle,  tiien,  it  is  proper  to  probe  the 
asserted  reputation  by  learning  whether  such 

■  rumors  have  come  to  the  witness'  linowledge; 
for,  if  th^  have,  it  is  apparent  that  the  alleged 

■  reputation  is  more  or  less  a  fabrication  of  bis 
own  mind.  It  is  to  be  noted  that  the  inquiry  is 
always  directed  to  the  witness*  hearing  of  the 
disparaging  rumor  as  nesativing  tlA  reputation. 
Thne  jnuat  be  no  qnestfon  as  to  tii«  tact  of  the 

.misconduct,  or  the  rule  against  particular  facts 
would  be  vkdatad,  and  it  is  this  dlstinetim  that 
the  courts  axe  alwsys  obliged  to  enftwce. 

The  autbw  then  quotes  from  the  cases  of 
R.  T.  Wood,  5  Jur.  225,  and  Monlton  t. 
State,  88  Ala.  lid,  6  South.  758,  6  U  B.  A. 
301.  In  the  latter  case  It  was  said: 

"Opinions,  therefore,  and  rumors,  and  re- 
ports, cooceming  the  conduct  or  particular  acts 

'  of  the  party  under  inquiry,  are  the  source  from 
whidi,  in  moat  instances,  the  witness  derives 
whateTer  knowledge  he  may  have  on  the  subject 
of  gmeral  reputation ;  and,  as  a  test  of  his  in* 

-formation,  accuracy,  and  credlUllty,  but  not  (or 
the  purpose  of  proving  particular  acts  or  facts, 

•  he  may  alwa^  be  asked  on  crosa-examiiiaticni 
as  to  the  <9iniMifi  be  has  heard  expressed  by 
members  of  the  community,  and  even  by  him- 
self as  one  of  them,  touching  the  character  cl 
the  defendant  or  deceased,  aa  the  case  may  be, 
and  whether  he  has  not  heard  one  or  more  per- 
sons of  the  neigliborfaood  Impute  particular  acta 

■OF  the  eommisAon  of  particular  crbnes  to  the 
party  under  investigation,  or  reports  or  rumors 

•  to  that  effect** 

An  abundance  of  cases  support  the  text, 
some  of  them  being:  Newell  v.  State,  66  Tex. 

■  Or.  R.  177,  145  S.  W.  939;  State  v.  Wilson, 
- 168  N.  C.  599,  73  S.  B.  812 ;  Baldwin  v.  State, 

138  Oa.  349,  75  3.  E.  824;  State  t.  David- 


son, 172  Ma  App.  see,  157  S.  W.  890;  M©- 
Creary  t.  Commonwealth,  168  Ky.  612,  165 
S.  W.  981;  Jung  Quey  t.  U.  S.,  222  Fed.  766, 
138  O.  C.  A.  314;  Duhlg  v.  State,  78  Tex. 
Cr.  B.  126,  180  8.  W.  252 :  Stout  v.  State,  15 
Ala.  App.  206,  72  South.  762 ;  Smith  v.  State, 
112  Miss.  802,  73  South.  793;  Norrls  T. 
State  (Ala.  App.)  75  South.  718;  State 
Sella,  41  Nev.  118,  168  Pac.  278;  Patterson 
T.  State  CTex.  Cr.  App.)  202  S.  W.  88; 
Taughan  t.  State.  78  South.  878. 

In  the  case  of  State  t.  KlUioi,  9B  Kan.  871, 
148  Pac  048,  the  court  aald: 

"Some  cwnplaiat  Is  made  that  witnesses  who 
had  testified  as  to  the  genual  r^utation  of  tiie 
defendant,  and  that  it  was  good,  were  allowed  to 
be  cross-examined  aa  to  whether  or  not  they 
had  heard  that  defendant  had  committed  or  been 
accused  of  particular  acts  or  misconduct  and 
of  being  in  fights  at  certain  times.  Where  wit- 
nesses have  testifled  to  the  good,  character  of 
the  dtfsndant,  it  Is  permissible  to  inquire  of 
them  whether  they  Imve  not  heard  repmts  of 
particular  instances  which  are  inconsistent  with 
the  good  reputation  to  wliidi  they  hare  testi- 
fied, and  in  that  way  seek  to  weaken  or  qualify 
the  testimony  wUch  they  have  gtraa.  [Citing 
autiioritles.]'' 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  will  be  affirmed,  and  It  is  ao 

ordered. 

BOBBBTS  and  BATNOLDS,  JJ.,  eoncor. 


O  Arts.B7« 

BOBS     KAY  OOPPBB  CXK  at  aL 
(No.  1710.) 

(Soprsms  Court  oC  Aiisona.   Nor.  13,  1919.) 

1.  APPBU.  AHD  naOB  4=39701(1)— BBBOHBOUa 
IHSTBUCnOir  hot  BBVKBSIBLK  KBSOa  WHXU 

■TIDEHCB  NOT  BBOUOHT  UP. 

Assuming  that  an  instruction  is  an  incorrect 
statement  of  law  and  not  overlooking  the  pre- 
sumption of  prejudice  wliich  generally  follows 
an  erroneous  ruling  of  the  trial  court,  it  cannot 
be  saU,  in  the  absence  of  tiie  evidence  from  the 
record,  that  the  instrueti<Hi  prejudidally  af- 
fected tiM  result,  BO  that  the  instruction  cannot 
tM  reviewed  upm  ainieal  unless  prejudicial  in 
any  oonceiTaUe  stats  of  die  evideeea. 

2.  Apfkai  and  bbbob  ^1066— IireiBiTOiioiT 

NOT  WABRAHUD  BT  FLBADinafl  "'"Tntf 
■BBOB. 

An  instruction  that  the  Jury  could  not  al- 
low anytiiing  1^  way  oi  attorney's  fses  in  a  per- 
sonal  injury  action  was  erroneous  end  wholly 
uncalled  for,  where  the  pleadings  made  no  ref- 
ennoe  to  att^ney's  fees  and  the  plaintilf  daim- 
ed  none,  but  could  not  have  bean  prejudidal  to 
plaintiff,  appdlant,  and  would  not  warrant  rs- 
versaL 

Appeal  from  Superior  Gonrt;  Tayapal  Oonn- 
ty;  John  J.  Sweeney,  Jndge. 
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Action  bf  CBurleB  W.  Bon  agataut  fhe  Kay 
Copper  C(»iipui7,  a  onpoxatlwi,  and  anotber. 
Jodgment  tm  detenOanta,  and  plaintiff  ap- 
peals. Affirmed. 

J.  J.  Oox  and  A.  Y.  Moore*  twtli  of  Fhcentx. 
and  R.  B.  Westerrelt;  of  PreKOtt.  for  ap* 

pellant 

Oeorge  J.  StcmemaD,  of  Phcenlx,  James  U 
Coleman,  of  Prescott,  John  A  ElUa,  of  King- 
man, and  Le  Boy  Anderson,  of  Prescott,  frar 
appellees. 

BAKER,  J.  This  action  Is  based  upon  tbe 
Employers'  LlabUlty  Law  (BeT.  St.  1913, 
pars.  31S3-3162),  and  was  commenced  by  the 
plaintiff  to  recover  damages  for  personal  In- 
juries which  plaintiff  alleged  he  sustained 
while  Id  the  serrice  of  the  defendants  and 
engaged  In  the  operation  of  an  Internal  com- 
bnstlim  engine  which  was  being  used  to  ran 
or  operate  certain  machinery;  It  Is  stated  in 
the  complaint  that  while  plaintiff  was  turn- 
ing the  flywheel  on  said  engine  for  the  pur- 
pose ot  causing  an  explosion  In  the  cylinders, 
therebar  starting  the  engine,  a  premature  ex- 
pkMlon  occurred  In  the  cylinders  of  the  en- 
gine, causing  the  flywheel  to  rerolve  back- 
wards, and  striking  the  plaintiff,  throwing 
him  a  distance  of  several  feet,  whereby  he 
was  painfully  and  permanently  Injured.  The 
defendant  answered,  denying  that  the  plain- 
tut  was  Injured  while  operating  the  internal 
combustion  engine,  and  alleged  that  tbe  In- 
juries were  caused  by  the  plalntlfl  falling 
over  a  dlff  of  rocks  while  be  waa  engaged 
In  robUng  tbe  nest  of  a  swarm  of  bees  which 
bad  settled  In  the  rocks  at  a  distance  from 
tbe  Internal  oombustlon  engine. 

Upon  tiiese  issnes  trial  was  bad  before  a 
Jury*  resnltlag  bt  a  Tordict  and  Judgment  In 
favor  of  tbe  deCendants. 

The  plaintiff  moved  for  a  new  trial,  wbi<£ 
waa  overruled,  and  thereafter  this  appeal 
waa  taken  from  the  Judgment  and  ordei^ 
OTOTuling  ttie  motion. 

[11  Plalntlfl,  In  bis  flist  assignment  of  er- 
ror, comftlalnB  Of  Oie  foUowliv  Instruction 
given  by  the  court  to  tbe  Jury  and  asks  that 
we  review  tbe  same: 

"You  are  further  instructed  that,  as  a  matter 
<a  law  In  this  action,  the  plaintiff  can  only  re- 
cover where  the  injury  waa  occftrioned  by  an  ac- 
cident whidi  was  unavoidable,  and  arose  from 
the  inherent  nature  of  tbe  bustnesEi  in  which 
plaintiff  was  engaged,  and  due  solely  to  a  con- 
dition or  conditions  of  his  employment  in  which 
he  was  then  engaged.  If  70U  fail  to  find  that 
the  accident  and  injuiy  was  occasioned  by  any 
cause  other  than  above,  then,  I  charge  you,  you 
must  &id  In  favor  of  the  defendants." 

But  ttie  plaintiff  has  fiiUed  to  bring  here, 
by  UQ  of  eneptlonB  or  statement  of  facts, 
any  of  tbe  erUence  Introduced  up<n  tbe  trisl. 
Assuming  that  the  instmctlim  la  an  Incorrect 
irtAtement  oi  tbe  law,  yet  we  cannot  say,  In 
tbe  absence  of  tbe  evidence,  that  It  prejodi- 


daUj  afleetad  file  testtlt  It  mlgbt  be  that 
tbe  uncontradicted  evidence  estabUsbed  tiiat 
ttie  plabitlff  sustained  bla  InJvleB  vriiUst  he 
was  away  from  bla  work  of  opuatlng  tbe  In- 
ternal combuatlon  engine  and  engaged  In  rob- 
bing a  bees'  nert,  and,  tf  s(^  he  tSeutly  could 
not  recover  under  tbe  Ehnt^yers*  Liability 
Law.  In  sucb  a  state  of  the  evidence,  tbe  In- 
Btmctton,  although  it  might  be  erroneous, 
could  not  prejudicially  affect  the  result,  and 
was  tbmfore  a  harmless  error.  In  4  C.  J. 
545,  It  U  said: 

"  •  •  *  Even  where  the  Inatruction  Is  er- 
roneoui  as  an  abstract  statement  of  law,  it  can- 
not be  determined,  without  the  evidence,  wheth- 
er or  not  it  Is  prejndidal,  •  *  •**  dting  Ely 
V.  HoUoway,  96  Kan.  8,  147  Pac.  1128;  GUes 
V.  Temes,  98  Kan.  140.  143  Pac.  491;  Mwkbh 
V.  Banker^  Trust  Co.,  03  Wash.  476, 115  Paa 
1047. 

The  only  exception  to  the  rule  that  an  er- 
roneous Instruction  will  not  be  reviewed  In 
the  absence  of  the  evidence  is  found  In  s  case 
where  an  Instruction  given  Is  erroneous  and 
prejudicial  in  any  conceivable  state  of  the 
evidence.  People  v.  Levlson,  16  Cal.  08,  76 
Am.  Dec.  605;  CSarpenter  v.  Ewlng,  76  Cal. 
487,  18  Pac.  432 :  Trinity  &  Brazos  Valley  Co. 
V.  Lunsford  (Tex.  Civ.  App.)  160  S.  W.  677. 
We  have  not  overlooked  the  presumption  of 
prejudice  whidb  generally  follows  an  erron- 
eous ruling  of  the  trial  court  This,  however. 
Is  only  a  presumption,  resting  alone  tm  tbe 
ruling  Itself,  and  may  be  overcome  by  some- 
thing else  occurring  In  the  case.  As  we  have 
said,  the  uncontradicted  evidence  might  have 
tended  to  prove  that  the  plaintiff  was  not  In- 
jured while  operating  the  internal  combus- 
tttm  engine,  but  was  Injured  at  a  distance 
therefrom,  and  whilst  engaged  In  robbing 
the  bees*  nest.  If  sucb  was  the  state  of  tbe 
evidence,  the  defendants  would  have  been 
entitled  to  a  verdict  and  Judgment  In  Oieir 
flavor,  as  a  mattor  ot  law,  and  tbe  court  upon 
that  ground  would  bave  been  oompelled  to 
sustain  a  motion  made  by  Qie  deftodanta  for 
Judgment  tn  thdr  favor  notwithstanding  the 
verdict  had  the  verdict  been  against  tbem; 
hence  tbe  flnal  disposition  ot  tbe  case  may 
have  been  correct  however  erroneous  tbe  In- 
stmctlon  m^t  be,  wtalcb  is  here  sou^t  to 
be  reviewed. 

[I]  Tbe  plaintiff.  In  his  second  assignment 
of  error,  «Knplalns  of  tbe  followlag  instruc- 
tion. glv«i  by  the  court  to  Ibe  Jury:  **I  in- 
struct yon  that  yon  cannot  allow  anything  by 
way  of  attorney's  tees.**  There  Is  nothing 
in  the  pleadings  In  reference  to  attorney** 
fees.  The  plaintiff  claimed  none.  In  Hils 
state  of  the  case,  the  instruction  waa  wboilly 
uncalled  for,  but  It  does  not  follow  that  It 
was  ivejudlclal.  In  fact,  it  conld  not  be, 
since  the  idaintlfl  made  no  dalm  whatever 
to  attmney's  fees.  Ttis  rttle  la  a  general  one^ 
and  <^ten  repeated,  that,  in  wder  to  war^ 
rant  a  reversal,  tbe  error  complained  of  must 
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have  been  prejudicial  to  Oie  appellant  2  R. 
a  L.  p.  230. 

It  necessarily  must  be  said,  from  sndi  a 
record  as  we  bare  before  ns,  that  ttals  oovrt 
wonld  not  be  Justified  In  determlnlns  tbat 
tbere  had  beoi  a  miscarriage  of  Justice. 

The  Judgment  ct  ttn  lower  court  la  af- 
firmed. 

ODNNINOHAM.  a     and  BOSS,  3^  con- 

COVa 


(20  Arlx.  679) 

HARRINGTON  r.  UNITED  VBRDO  COP- 
PER Ca    (Na  1711J 

(Supreme  Court  of  Ariiona.  Not.  18, 

Apfkal  AifD  KBsoa  «s»701CL>— InsTBUonom 

HOT  RXTZBWAaU  ZH  TBS  ABaOttm  OT  KTl- 

DKnos. 

When  appellant  has  failed  to  brine  to  the 
Snpreme  Court  any  of  the  evidence  adduced  at 
the  trial,  Inatroctions  complained  of  as  errone- 
ou  and  prejudicial  cannot  be  reviewed,  where 
tbe  conrt  can  omceiTe  of  a  state  of  tiie  eri- 
dence  in  which  they  would  not  ban  bean  prt^- 
didal  oven  thoufh  erroneous. 

Appeal  from  Superior  Court,  Tarapai 
County;  Jtdm  J.  Sweeney,  Judg& 

Action  by  John  Harrington  against  the 
United  Verde  C<^per  Company.  Verdict  and 
Judgment  for  defendant,  and  ^Intlff  ap- 
peals. Affirmed. 

Cox  A  Moore,  of  nioenlx.  and  B.  B.  Wes- 
terrelt,  of  Frescott.  for  appellant 
Anderson  &  Ellia,  of  Frescott  for  appellee. 

BAKER,  J.  Action  by  the  appellant  to  re- 
cover damages  for  personal  Injuries  alle^ 
to  have  been  suffered  by  the  appellant  while 
engaged  In  the  service  of  appellee  In  the  haz- 
ardous business  of  mining.  Appellee  answer- 
ed the  complaint  and  alleged  that  the  Injn- 
ries  received  were  due  whcdly  and  oitirely  to 
appellant's  own  fault  The  verdict  and  Judg- 
ment was  for  the  appellee.  The  only  assign- 
mexit  of  error  made  la  based  upon  certain  in- 
Btructlona  given  by  the  court  to  the  Jury, 
which  are  claimed  to  have  been  erroneous 
and  harmful ;  but  the  appellant  has  failed  to 
bring  here  any  of  the  evidence  adduced  at 
the  trial,  and  we  are  unable  to  determine 
whether  the  instructions  complained  of  were 
erroneous  and  prejudicial.  We  can  conceive 
of  a  state  of  the  evidence  In  which  they 
would  not  have  been  prejudldal,  although 
they  might  be  erroneous.  Tbere  being  noth- 
ing before  us  for  review,  except  the  plead- 
ings and  the  verdict  and  Judgment  and  no 
fundamental  error  appearing  in  these  papers, 
we  must  conclude  in  favor  of  the  regularity 
and  validity  of  the  Judgment  We  must  not 


be  understood,  however,  as  oomnendliif  ttie 
instructions  attacked. 

The  case  Is  ruled  by  the  decision  this  day 
handed  down  by  this  court  In  the  caee  at 
Charles  W.  Boss  t.  Kay  Copper  Company  et 
al.  (No.  mO)  184  Pac.  978,  and  not  yet  offi- 
cially r^rted. 

The  Judgment  of  Out  loww  conrt  Is  af- 
firmed. 

CUNNINGHAM,  a  and  BOSSi  J., 
concur. 


CUB  Kan.  492} 

MOORE  T.  THOMPSON  et  aL   (No.  22219.)* 
(Snpreme  Court  of  Kansaa.   Nov.  8,  1919.) 

(BwtMna  bg  the  Com*.) 

1.  Pabthxbshzf  ^sSO-^HABiire  or  fbotxts 

AlfD  LOSSES  AS  ArFKOTDfO  OLUX  OT  TSIBD 
PBBSOR. 

In  the  present  case,  where  an  arrangement 
was  made  between  two  peraons  for  the  purchase 
and  sale  oi  horsee,  each  furnishing  in  different 
proportions  money  for  the  oonduet  of  the  bnsi- 
ness,  and  eadi  contributing  certain  aravices  in 
carrying  it  on,  the  profits  and  lones  of  which 
were  to  be  equally  divided  between  them,  it  is 
to  nmstitute  a  partnership  rdation  as  to  a 
third  iwrson,  who  held  a  dalm  for  the  unpaid 
price  of  the  horses  purchased  by  the  firm. 

(Additional  flyllsbM  »v  BdUoHal  Btaff.} 

2.  Pabtjvekship  ^>S0— Test  ab  so  {ihabino 
of  fbobttb  and  x.ossbs. 

One  of  the  Important  tests  In  determining 
the  existence  of  a  partnership  Is  the  sharing  of 
profits  and  losses,  though  such  test  is  not  con- 
clusive, as  there  may  be  a  sharing  of  profita  with 
an  agent  or  servant  as  partial  compensation  for 
■ervicea,  wbidi  relatton^p  will  not  oMistltnte  a 
partnerBfaip. 

Appeal   from   District   Court  Franklin 

County. 

Action  bj  J.  S.  Moon  against  Trank 
Thompson  and  N.  N.  Bogera,  as  aUeged  part- 
ners. Judgment  for  plaintiff,  and  defcaidant 
Thompson  appeals.  Affirmed. 

S.  D.  Scott  of  Olathe,  for  app^nt 
Ralph  B.  Page,  of  Ottawa,  for  appelleeu 

JOHNSTON,  a  J.  In  this  proceeding  J.  S. 
Moore  seeks  a  recovery  for  horses  sold  to 
an  alleged  partnership  comprised  of  Prank 
Thompson  and  N.  N.  Rogers,  who  were  en- 
gaged in  the  business  of  buying  and  selling 
horses  and  mules.  Rogers  In  his  answer  ask- 
ed for  an  accounting  with  Thompson  and  for 
the  recovery  of  an  unnamed  amount  The 
court  found  that  a  lurtnershlp  existed  be- 
tween Rogers  and  Thompson,  and  that  Rogers 
was  Indebted  to  Thompson  In  the  sum  of 
$1,719.43,  and  further  found  that  the  plaln- 


As>For  otbw  caass  SM  sama  topic  and  KfiY-NUMBEB  In  «U  Key-Numbered  Dlssata  aoA  Indexes 
"RAearlns  denied  Deeamber  IS,  W$. 


Digitized  by 


Google 


Kan.) 


tur,  Moore,  had  be«i  employed  to  buy  borses 
for  the  flrm,  and  daring  the  time  of  his  em- 
ployment he  had  bought  horses  and  turned 
them  oTer  to  the  flrm  In  the  sum  of  ¥1,062.59, 
for  which  he  had  Dot  received  payment.  It 
was  farthv  fonnd  that  the  partnership  bost- 
ness  had  been  closed  and  that  there  were  no 
snbstantial  profits.  Moore  was  awarded 
judgment  against  the  partnership  for  the  enm 
of  $1,5^.50.  Rogers  Is  not  com[Aaliiing  of 
the  judgment,  but  Thompson  appeals,  and  his 
complaint  Is  that  the  court  erred  In  finding 
that  a  partnerablp  existed  between  him  and 
Rogers,  and  that  as  there  was  no  partnwahlp 
no  llablUtT  existed  against  him  in  faTor  of 
the  plaintiff. 

It  appears  from  the  evidence  Id  behalf  of 
plaintiff  that  Thompson  contracted  to  supply 
the  United  States  govemmait  vlth  1,S00  hors- 
es, and  that  he  entered  Into  a  bndness  ar- 
rangement  with  Rogers  for  the  purchase  of 
the  horses  under  the  contract  Rogers  stated 
that  he  had  $2,600  or  |2,600  that  could  be 
and  was  used  In  the  business,  and  the  plan 
was  that  Rogers  was  to  buy  horses  and  mules, 
advancing  the  money  at  the  time  of  purchase 
and  sending  the  horses  in  for  inspection  and 
shipment  to  Thompson,  who  attended  to  the  In- 
spection and  the  sale  and  turning  over  of  the 
horses  to  the  goveroment  He  was  then  to  re- 
turn the  money  advanced  by  Rogers  In  pay- 
ment of  the  horses  and  mules.  TbA  horses 
were  to  be  purchased,  collected,  and  taken 
over  every  week,  settlements  were  to  be  made, 
and  profits  and  lasses  of  the  business  were  to 
be  shared  equally  between  Thompson  and 
Rogers.  A  large  number  of  horses  and  mules 
were  bought,  and  sold  to  the  government  un- 
der the  arrangement  Later  Thompson's  con- 
tract with  the  government  was  canceled,  and 
another  was  made  with  Rogers,  and  the  bua- 
iness  was  continued  as  before. 

[2]  On  one  side,  It  Is  contended  that  the 
adventure  lacks  the  elements  of  a  partner- 
ship, and  that  Rogers  was  no  more  than  an 
agent  or  employe  of  Thompson,  whose  com- 
pensation was  measured  by  the  profits  earned 
In  the  business.  On  the  other  band.  It  is  con- 
tended that  the  iMsltlon  of  Rogers  was  that 
of  a  principal,  instead  of  an  agent  or  employe^ 
and  that  as  such  he  [>artldpated  in  the  profits 
and  losses  of  the  business,  and  that  the  ar- 
rangement between  them  had  all  the  essential 
elements  of  a  partnership.  One  of  the  impor- 
tant tests  in  determining  the  existence  of  a 
partnership  Is  the  sharing  of  profits  and  loss- 
es of  the  enterprise.  This  test  Is  not  conclu- 
sive, as  there  may  be  a  sharing  of  profits  with 
an  agent  or  servant  as  partial  compensatloQ 
for  services,  and  such  relationship  will  not  con- 
stitute a  partnership,  Shepard  v.  Pratt  16 
Ken.  209;  Beard  v.  Rowland,  71  Kan.  873, 
81  Pac.  188 ;  Wade  v.  Homaday,  S2  Kan.  293, 
140  Pac.  STDl 


MOORE  V.  TITOMPSOK 

(181  P.) 

[1]  There 
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is  testimony  tending  to  show 
that  under  the  agreement  between  the  par- 
ties, Rogers  was  to  act  as  a  principal,  and 
not  an  employ^  or  agent,  and  also  that  he  re- 
ceived the  proSts  as  profits,  and  not  as  wag- 
es. A  pHftloipntlon  in  profits  as  profits  is 
prima  facie  and  very  cogent  evidence  of  a 
partnership.  20  R.  C.  L,  824.  Here  there 
was  a  community  of  interest  not  only  in  the 
profits  and  losses,  but  also  in  the  capital  em- 
ployed in  carryhig  on  the  business.  One 
partner  may,  and  sometimes  does,  put  up  sklU 
and  aerrice  aa  against  the  nwrney  or  property 
provided  by  the  other.  Tenny  v.  Simpson,  87 
Kan.  S79,  15  Paa  612;  Simpson  r.  Tenn^, 
41  Kan.  661,  21  Pac.  634. 

It  has  been  decided  in  Ballway  Oa  t. 
Hncklebridge,  62  Kan.  608.  64  Pac  S8,  that: 

"An  agreement  between  two  persou,  one  to 
famish  money  to  purchase  and  ship  cattle,  the 
oUier  to  perform  the  labor  of  buying  and  ship- 
ping them,  upon  sale  the  profits  to  be  shared 
and  the  losses  to  be  borne  equally,  constitutes 
them  partnera  as  to  one  who  has  inflicted  loss 
apon  them  by  injuring  the  cattle,  and  a  suit  for 
damages  for  the  injury  must  be  brought  In 
the  name  of  botli.** 

In  addUira  to  pntttiv  iv.U>  Mrrloes  la  the 
purchase  of  horses,  Rogpn  advanced  some 
UMKUT  for  their  purchase  which  was  returned 
by  Thonpsoo  after  the  borsea  had  been  dis- 
posed of  to  tbe  goremment.  TbB  fact  ttiat 
Thompson  bad  like  arrangements  wltii  otbos,  ■ 
or  that  tbe  relation  with  Rogers  was  of  short 
duration,  does  sot  militate  against  the  claim 
of  partnerstalpk  It  bas  bem  said  that: 

"It  is  not  necessary  that  there  shonld  be  a 
series  of  transactions,  nor  that  the  relation^ip 
between  tbe  parties  should  continoe  a  long  time, 
to  constitute  a  partnership.  It  ttiay  exist  for  a 
single  venture  or  undertaking.  If  tjiere  be  a 
joint  purchaae  with  a  view  to  a  joint  sale  on 
joint  account  and  a  communion  of  profit  and 
loss,  it  wil  ordinarily  constitute  a  partnership 
tnmsaetion.'*  Jones  t.  Davles,  60  Kan.  809,  66 
Paa  484,  73  Am.  St.  Bep.  8S4. 

The  fact  that  when  the  contract  between 
Thompson  and  tbe  government  was  canceled 
and  a  like  contract  had  been  secured  by  Rog- 
ers, tbe  business  was  carried  on  just  as  it 
had  been  when  Thompson  had  the  contract 
shows  the  relationship  between  the  parties. 
Altogether  It  appears  that  their  contract  and 
purpose  was  to  combine  tfaelr  property,  labor, 
and  skill  in  a  Joint  enterprise  for  their  com- 
mon b^efit,  each  to  share  alike  In  the  result- 
ing profits  and  losses. 

Under  the  evidence,  and  the  findings  of  the 
trial  court  we  think  they  must  be  regarded 
as  partnera  as  to  tblrd  peretms,  Including 
the  plaintiff,  and  tbeiefore  tbe  JndgmeBt  Is 
affirmed. 

All  ttie  Justices  eoaeaatag. 
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ADYAKCE^-RnHBLT  THRESHER  CO.  T. 
NELSON  et  uL   (No.  22S10.)* 

^npreme  Coart  of  Kansai.  Not.  8, 1919.) 

(ByUabua  hv  Court.} 

1.  Sales  $=3267— Exfbesb   wabbantt  ex- 
cludbs  implied  wabbantt  as  to  bttnebs. 

Where  the  written  tennB  ot  a  dealer*B  con- 
tract and  order  provided  that  a  machine  wbidi 
was  Bold  thereunder  was  expressly  warranted  to 
do  good  work  when  properly  set-  op  and  ad- 
jasted,  an  laaae  cannot  be  raised  on  an  alleged 
implied  warranty  touchii^  the  fltneaa  ot  the 
machine  for  the  um  to  which  it  waa  designed. 

2.  PLEADZiro    ®=9345(1)  —  Where  answeb 

8TATB8  NO  DEFENSza,  JUDQUEHT  OH  FLUD- 
nrOfl  FBOFEB. 

Th»  allegationa  pleaded  In  an  answer  to  a 
petition  in  an  action  for  the  agraed  price  of  a 
silage  cutter  sold  to  defendant*,  who  were  deal- 
ers in  farming  nuuibinery  czamined,  and  AeW 
to  state  no  defense,  and  held,  that  plaintiff  was 
entitled  to  Judgment  on  the  pleadings. 

Appeal  from  IMstrict  Cotirt,  McPherwm 
County. 

Action  ttie  AdTonce'Riimely  ThieSber 
Ciompany  against  J.  U.  Nelson  and  ofben, 
copartners,  etc.  UoUon  for  Judgment  on 
the  answer  overraled,  and  plaintiff  appeals. 

Reversed. 

O.  F.  Freeman,  of  Topeka,  for  appellant. 
Orattan  ft  Grattan,  of  UePbaxaoa,  tot  ap- 
pellees. 

DAWSON,  J.  The  plaintiff  sued  the  de- 
fendants for  the  contract  price  of  a  silage 
cutter.  Its  motion  for  Judgment  on  defend- 
ants' answer  being  overruled,  the  correctness 
of  that  ruling  is  brought  here  for  review. 

Plaintiff's  petition  recited  the  pertinent 
facts  touching  the  dealer's  contract  and  or- 
der, the  delivery  of  the  silage  cutter,  and 
defendants'  failure  to  pay.  The  written  con- 
tract was  attached  to  the  petition.  Anumc 
its  recitals,  It  was  provided: 

"The  within  named  goods  are  warranted  to 
be  made  of  good  material  and  to  do  good  work 
when  properly  set  up  and  adjusted.  If  any 
parts  prove  defective,  the  seller  will  have  the 
right  to  replace  them,  and  no  goods  are  to  be 
condemned  on  account  of  such  defect  if  prop- 
erly made  good. 

"Pnrdiaser  agrees  to  examine  all  goods  on 
arrival,  and  notify  the  seller  of  any  shortage  or 
defective  parts,  and  give  reasonable  time  to  re- 
place them,  or  tiie  seller  is  not  to  be  held 
responsible  tor  any  shortage  or  defeetive 
parts.  ♦  •  • 

"Any  defective  parts  may  be  charged  baA  to 
OB,  but  in  all  such  cases  the  broken  or  defective 
parts  mnst  be  exhibited  at  settlement  to  the 
authorised  agent  of  said  company,  who  shall 
return  them  to  the  branch  house,  uid  all  claims 
for  defeetive  parts  must  be  made  during  the 
first  season's  use." 


Defendants  answered  that  they  were  retail 
dealers  €i  Imi^emaits;  that  the  lAaiatUrs 
traveling  salesman  sold  them  the  ^lage 
cutter  by  descrlpticm  and.  without  a  sample ; 
that  It  waa  a  ctmdltion  precedent  that  the 
cutter  should  be  salable  or  merchantable,  and 
It  was  so  warranted  by  plaintiff;  that  U 
was  not  salable  or  merchantable,  and  that 
defendants  did  not  accept  the  goods,  and  no 
delivery  has  been  made  to  defendants,  and 
that  Ihey  were  not  Indebted  to  plaintiff  under 
the  contract ;  ttutt  defendants  were  ignorant 
of  the  silage  cutter  and  Its  construction,  and 
did  trust  to  the  plalntUTs  Judgm^t  that  the 
cutter  was  reasonably  fit  for  the  use  and 
purpose  of  a  silage  cutter,  and  that  the  cuttA^ 
was  BO  poor  and  weak  In  construction  In  the 
foundation  that  supports  the  cutter  that  it 
Is  dangerous  to  life  and  property,  and  pro- 
spective buyers  would  not  buy  It,  nor  could 
the  defeudants  safely  sell  It,  and  be  ex- 
empt from  damages  when  It  was  not  reason- 
ably safe  for  use;  that  by  reason  thereof 
the  implied  warranty  (of  Its  fitness  tot  sale 
and  nse)  waa  bnAen;  and — 

"diat  the  defendants  never  accepted  tiie  goods 
under  the  contract,  but  made  diligent  and  con- 
stant effort  to  adl  the  silage  cntter,  and  wve 
unable  to  do  so  frmn  tiw  fact  of  the  weak  ud 
poor  and  insufficient  foundation  made  as  a 
foundation  or  support  for  the  cutter,  and  aQ 
of  which  the  defendants  informed  the  Romely 
Products  Oompany  of  at  once  and  repeatedly, 
through  its  traveling  salesman  who  sold  sudi 
goods,  and  on  its  failure  to  perform  its  contract 
the  defeadante  demanded  that  they  take  back 
such  goo^  <ni  its  failnre  to  perform  Its  eon- 
tract  or  to  remedy  the  same^  and  on  its  faHnre 
and  ne^ect  to  do  so  the  defendants  resdnded 
the  sun>0Bed  contract.'' 

[1.1]  Did  this  answer  plead  a  defense? 
Notwithstanding  the  cloud  of  words  Included 
in  the  answer,  the  execution  of  the  written 
contract  between  plaintiff  and  defendants 
was  not  denied.  Amidst  repeated  d»ilals  of 
the  receipt  or  delivery  ot  the  silage  cutter, 
there  Is  a  tadt  and  conclusive  admission 
that  It  was  delivered  to  defendants,  and  that 
they  had  exercised  the  prerogatives  of  own- 
ership over  it  by  "making  diligent  and  con- 
stant effort  to  sdl  the  silage  cutter."  Else- 
where they  alleged  that  they  demanded  that 
the  defendants  "take  back"  the  cutter.  It 
was  <Hily  after  their  repeated  efforts  to  sell 
the  machine  that  they  declared  that  they 
"rescinded  the  cwitract''  The  allegations  of 
resdssitm  contain  no  recital  that  there  was 
a  return  of  the  machine,  or  tender  x)f  return, 
but  imly  a  demand  that  plaintiff  or  its  travel- 
ing salesman  "take  back  such  goods." 

A  scrutiny  of  the  contract  discloses  no 
Justification  for  the  defendants*  allegatlob 
that  there  were  any  implied  warranties,  fnie 
warranties  were  expressed,  which  precludes 
all  Inferences  of  Implied  warranties,  and  no 
breach  of  any  express  warranty  was  pleaded. 
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The  madilQe  was  expressly  warranted  to  be 
made  of  good  Diateriid  and  'to  do  good  work 
when  paxperly  set  up  and  adjusted."  The 
defendants  did  not  allege  that  the  machine 
had  failed  to  work  jtroperly  whoi  set  np  and 
adjusted.  The  answer  nmtabied  no  allega- 
tion that  file  machine  was  ever  glvoi  a  fftlr 
trlaL  It  was  not  pleaded  that  the  machine 
was  not  made  ctf  good  materials  as  warrant- 
ed. It  was  s(M  hy  description,  and  the  de- 
scrlptlfxi  was  written  In  ttie  contract.  It 
was  not  alleged  that  tb»  machine  did  not 
conftmn  to  the  description  In  an7  itartlcalar. 
This  case  falls  within  the  nde  of  Bhrsam  t. 
Brown.  76  Kan.  206,  91  Pac  ITS,  IB  L.  B.  A. 
<N.  S.)  S77,  which  held  that,  where  a  known 
and  described  article  la  sold  under  a  contract 
to  be  executed  1^  dellTersr,  there  Is  no  Im- 
plied warranty  tiiat  it  shall  answer  the  par- 
ticular purposes  of  the  buyer.  This  would 
be  eivedallT  true  where,  as  In  this  cas^  Oie 
fitness  of  the  machine  was  made  the  subject 
of  an  exj^ess  wairantr>  Bj  the  written  cm* 
tract  the  defendants  bound  themadTW  to 
inspect  the  madilne  open  Its  arrival  and  to 
notitj  the  plaiQtUt  of  any  defective  parte 
and  give  plalntUt  a  reasonable  thne  to  re- 
place them.  Defendants  did  not  allege  com- 
pUance  with  these  provlsiona  Iron  Oo.  v. 
HeniMberry  Go.,  108  Kan.  647,  115  Pac  986. 
Uptm  a  painstaking  examination  of  the  an- 
swer, this  court  cannot  discern  that  defend- 
ants  pleaded  any  defoise  to  plalntUTs  actlmi, 
and  our  conclnslon  is  that  plain tifT  was  en- 
titled to  Judgment  on  the  pleadlngit 
Reversed. 

All  the  Justices  coDcorrlng. 


<iaB  Kan.  VST) 

BHANKLIN  et  aL  v.  IIANVILLB. 
(No.  22170.) 

(Sm^rtns  Oout  of  Kansas.  Nov.  8;  1919.) 
(8vUa^  Iv  the  Court) 

ATTOBirST  OZJERT  <B>186  —  BmOT  OT 

PATHXITT  TO  JODOimiT  CXEDnOB  ON  AT- 

tobrxt'b  i.nN. 
A  judgment  debtor  and  creditor  went  to* 
setber  to  the  cUrk  of  the  court  In  which  tiis 
Jodiment  had  been  radered.  Tba  MAor  paid 
the  costs  to  the  clerk,  produdng  also  money  to 
the  amount  pf  the  Ji^gment,  whldt  was  taken 
and  retained  by  the  creditor,  who  executed  a 
foil  release  upon  the  record.  Attorneys  who  had 
bad  a  lien  on  the  judgment  for  their  fee  in  ob- 
taining It  sued  the  debtor  therefw,  and  recov- 
ered. HHd  that,  whether  or  not  a  judgment 
debtor  may  ordinarily  relieve  himsdf  from  aU 
Ual^^  to  a  Hen  claimant  by  making  payment 
in  fuU  to  the  derk.  that  result  did  not  foUow 
in  the  present  caa^  because  it  was  not  estab- 
lished tbat  the  derk  received  the  money*  and 
because  whether  or  not  the  derk  was  in  fault 
the  Judgment  debtor  was  a  party  to  Qie  act 


which  prevented  the  application  of  a  part  of 

the  mott^  to  tiie  Ilea. 


from  District  Court,  Doniphan 


Appeal 
County. 

Action  by  O.  M.  Shanklin  and  another 
against  Mrs.  Peter  ManvUle.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Afflrmed. 

J.  J.  Baker,  of  Troy,  for  appellant 
A.  L.  Perry,  of  Troy,  for  aK«Uee& 

MASON,  3.  O.  M.  Shanklin  and  John  BL 
Heffley,  as  attorn^  for  Bmest  Cook,  ob- 
tained for  him  a  Judgment  for  $400  against 
Mr&  Peter  UanvlUe,  in  the  drcnlt  cotirt  ct 
Bndianan  county,  Mo.  By  the  law  of  Uiat 
state  the  attorneys  had  a  lien  upon  the  Judg- 
ment for  their  fee  of  9127.20.  Mrs.  Mauville 
paid  the  Judgment  and  Oook  received  the 
m<Hiey.  Shanklin  and  Heffley  then  sned  Mrs. 
Manville,  In  the  district  court  of  Doniphan 
county,  Kan.,  for  the  amount  of  tb^  lien. 
Tbej  recovered  a  Judgmoit,  firam  whldi  Mrs. 
Man^e  now  appeals. 

Undor  the  Missouri  statute  It  has  been  said 
tbat  a  payment  of  a  Judgm^t  to  the  deric 
of  the  court  releases  the  debtor  from  all  lia- 
bility, Indudlng  that  to  the  daimant  of  a 
lien.  LawBon  v.  Telephone  Co.,  178  Ma  App. 
124,  137,  164  8.  W.  m  Tim  appellant  am- 
tnds  that  In  this  case  It  was  condusively 
established  that  such  a  payment  was  made^ 
and  therefore  that  the  lien  of  ttn  attwu^s 
was  dlacbaiged.  The  evidence  showed  tbat 
Codk,  the  Judgment  creditor,  went  to  the 
office  of  the  derk  of  the  circuit  court  with 
William  H.  Manville,  who  reprasoited  the 
iSebtmr,  Mrs.  Manville;  that  money  snffldent 
to  satisiy  the  Judgment  and  costa  was  laid 
down  on  the  counter  by  ManvUle;  that  the 
deputy  clerk  who  was  present  retained  the 
amount  of  the  costs,  ^vlng  a  receipt  for  It ; 
and  that  Oook  received  the  remainder,  and 
wrote  upon  the  record  a  statement  that  the 
Judgment  had  been  satlsfled.  There  was  a 
dispute  in  the  testimony  as  to  whether  the 
deputy  derk  at  any  time  had  actual  posses- 
sion of  the  whole  amount.  He  said  that 
(47.85  (the  amount  of  the  costs)  was  actually 
paid  to  him,  that  no  other  money  came  Into 
his  hands,  and  that  he  never  had  possession 
of  the  rest,  so  far  as  he  knew ;  that  It  was 
counted  out  oo  the  counter  by  Manville  to 
Cook.  Manville  said  he  paid  the  entire 
sum  to  the  deputy  derk,  who,  however,  did 
not  take  the  mon^  in  his  hands:  The  trial 
court  found  generally  for  the  attorn^ 
claiming  the  lien,  making  no  special  findings. 
The  conflict  in  the  evidence  must  tfaer^ore  be 
regarded  as  having  been  resolved  against  the 
appellant,  who  must  be  deemed  to  have 
failed  to  eetaUlsh  to  the  satisfaction  of  the 
trial  court  such  a  payment  to  th»  deric  as 
would  rdieve  ho:  from  further  liability. 

The  statement  of  the  Missouri  (Kansas 
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City)  Court  of  Appeals  already  referred  to, 
that  a  payment  in  full  to  tbe  clerk  discharges 
the  Judgment  debtor  from  liability  to  a  lien 
claimant,  has  been  characterized  by  the  St. 
Louis  Court  of  Appeals  as  dictum.  Nicola 
V.  Car  &  Foundry  Co.,  185  Mo.  App.  285, 
291,  202,  170  S.  W.  806.  It  seems  reasonable, 
however,  to  suppose  that  ordinarily  a  pay- 
ment to  the  clerk  would  have  the  effect  stat- 
ed, on  the  theory  that  the  debtor  would 
thereby  be  relieved  of  all  resiranslbillty  for 
the  proper  dlstrlbntloB  of  the  money,  and  the 
creditor  would  be  obliged  to  look  solely  to 
the  clerk.  Here,  however,  even  assuming 
that  the  clerk  was  In  fault,  the  debtor  not 
only  knew  of  the  payment  of  the  full  amount, 
induding  that  covered  by  the  Hen,  to  the 
creditor,  but  was  a  participant  In  it  In  siich 
a  situation  the  reason  back  of  the  general 
rule  would  fall,  rendwlng  tlie  rule  InantU- 
cable. 

The  petition  In  the  present  case  alleged 
that  the  release  executed  by  Cook  was  later 
set  aside  by  the  court  which  had  rendered 
the  Judgment.  The  answer  Included  a  gen- 
eral denial  and  the  abstract  shows  no  evi- 
dence on  this  matter.  The  appellees'  brief 
treats  the  allegation  as  admitted,  and  this 
assumption  has  not  been  challenged  by  the 
appellant  If  such  an  order  was  made,  it 
obviously  strengthens  the  decision  of  the  trial 
court 

The  Judgment  Is  afSrmed. 
All  the  Jostkes  concurring. 


(IM  Kau.  481) 

CHAPLIN  V.  CHAPLIN  et  al.   (No.  2210G.)* 
(8npr«BM  Court  of  Eangas.  Nov.  8,  1918.) 

(SvUabua  by  the  Court.) 
Wills  «=^8S(i)  —  Wabbantt  dekd  ikbta- 

UENTABT  IN  OHABAOIEB  AND  INVALID. 

The  insertion  in  a  warrant?  deed  of  a  pro- 
viaioD  that  It  shall  be  void  In  case  the  srantee 
dies  before  tlie  grantor  Indicates  a  purpose  that 
tihe  title  shall  pass  only  in  the  event  the  grantee 
■hall  survive  the  grantor,  and  renders  the  in- 
strument testamentary  In  character  and  there- 
fore inoperative  for  want  of  witneSBca,  The  fact 
that  it  was  executed  shortly  after  the  grantor 
had  iuffered  a  paralytic  stroke,  In  consideration 
of  the  care  and  kindness  of  the  graptee,  his 
brother,  and  the  probability  that  he  would  be 
a  burden  on  him  for  some  time  to  com^  does  not 
militate  avainst  this  constraction. 

Appeal  from  District  Oonrt,  Cheyenne 

County. 

Action  by  Albert  Chaplin  against  George 
Chaplin  and  Ella  Rhoder.  From  a  Judgment 
in  favor  of  Ella  Rhoder,  the  ChapUns  appeal. 
Afflnned. 


B.  B.  Kite,  of  St  Francis,  for  appellants. 
J.  L.  Flnley,  of  St  Francis,  and  T.  F.  Car- 
ver, of  Topeka,  for  appellee. 

MASON,  J.  This  case  turns  upon  whether 
title  to  an  Interest  in  a  tract  of  land  was  con- 
veyed to  George  Chaplin  by  an  instrument 
executed  by  John  Chaplin;  the  appellants 
maintaining  the  affirmative,  and  the  appellee 
the  negative  The  facts  are  established  by 
findings  which  are  not  attacked. 

The  Instrument  in  question  was  In  the  form 
of  an  ordinary  warranty  deed.-  save  that  aft- 
er the  danse  warranting  the  title  to  be  deer 
were  inserted  the  words: 

"Bzc^  in  esse  pari?  of  ISw  second  part  [the 
grantee]  iMcomes  deceased  before  party  of  the 
first  part  [tiie  grantor]  Ols  deed  Aall  be  boU 
and  void." 

The  grantor  (who  died  on  April  14,  1916) 
had  a  stroke  tt  paralysis  m  February  12th 
of  that  year,  and  on  the  Ttb  day  of  Mtoidi 
following  being  some^^t  leooTerad, 
cnted  the  purported  deed,  u  found  t^r  the 
court  "In  cottsideratixm  of  the  care  and  kind- 
ness of  his  brother  George  (&e  grantee)  on 
his  b^baU,  and  the  probability  that  be  woidd 
be  a  burden  upon  him  for  stKue  time  to  ctmie, 
and  out  <tf  tootboiy  love  and  afEeetton  also.** 

Th»  appellants  Invoke  Ow  rale  that  In 
constroing  a  deed  the  first  of  two  repugnant 
claoseB  must  oontnfl.  Dnrand  r.  w[|gg*Tiff,  07 
Kan.  UO,  124,  T2  Pac.  607;  Bradr  V.  Fuller, 
78  Kan.  448,  463,  96  Pac.  864.  While  In  some 
drcumstanoes  there  may  rtlll  be  a  Add  fbr 
the  (varatlon  of  that  rule,  It  cannot  prevail 
against  the  practice  in  this  Jurisdiction  of 
endeavoring  to  ascertain  the  actnal  Inten- 
tion of  the  grantw  fnnn  a  «ntsldenitlon  of 
all  parts  of  the  deed.  Harkham  v.  Waterman. 
105  Kan.  9S,  86,  06,  ISl  Pac.  621.  The  appel- 
lants also  cite  casee  <8ach  as  Nolan  v.  Otney, 
75  Kan.  311,  89  Pac.  690,  9  Ll  R.  A.  [N.  a] 
317)  to  the  OBCect  that  the  resomtlon  of  a  life 
InteiM  in  tlie  grantor  does  not  render  flie 
Instrument  testamentary  in  charactn-,  since 
it  permits  XbA  immediate  vesting  <A  Uw  title; 
the  enjoyment  alone  being  postponed.  We 
do  not,  hovever,  regard  die  preseit  case  as 
analogous  to  those.  Here  the  grantor  does 
not  nndertake^  dther  by  wwda  pit^erly 
adapted  to  that  purpose^  or  by  language  aeon* 
ing  to  tiave  been  Intended  to  have  fliat  effect, 
to  pass  the  title  to  the  grantee,  reserving  to 
himself  ^  aij<vinent  of  the  property  during 
his  lifetime.  His  real  purpose,  as  we  gather 
it  from  the  entire  documoit  appears  to  have 
been  to  keep  the  property  himself  unless  the 
grantee  should  survive  hUn.  Bis  ezpreesloD 
was  that  the  deed  should  be  void  If  the  gran- 
tee should  die  first ;  that  la,  not  merely  that 
the  deed  should  not  be  effective  to  transfer 
the  right  of  possession  until  the  grantor's 
death,  but  that  nothing  whatever  should 
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pass  under  It  unless  the  grantee  staould  snr- 
rlve  blm.  We  consider  this  to  be  the  meaning 
derivable  from  tbe  face  of  the  writing,  and 
the  circnmstances  under  which  it  was  execut- 
ed tend  to  confirm  rather  than  to  overthrow 
this  Interpretation.  As  so  construed,  the  In- 
stroment  was  testamentary  in  charactv  and 
Invalid  for  want  of  wltneBses. 

The  Judgment  la  affirmed. 

All  tlie  Justices  concnrrlng. 


a06  Ku.  4S0) 

MORRISON  T.  MONTOOHBBX. 
<No.  22010.)* 

(Snpnme  Court,  of  Kansaa  Nor.  8, 
(ByUalnu  tp  the  Otmrt.) 

"L  AFPKAt.  AND  KBSOB  «=al214— PBOOKDTTKB 
ON  SECOND  TBIAL  AITEB  RBTEBaAI.  AND  U- 
lUND. 

Where  there  Is  a  reveraal  of  a  judimeat  and 
Oe  case  la  remanded  for  a  new  trial  on  aU  the 
Imes,  die  parties  axe  not  confined  to  the  Hne 
of  proof  in  the  new  trial  whidi  was  presented 
«D  tike  fint  trial,  but  ate  at  liberty  to  prove  a 
new  state  of  tects  which  are  within  the 
SOM  formed  by  Uie  pleadings, 

2.  Etidenox  «s»207{SO.  206(7>— ADuanoH  vt 

COUNSEL  AT  FOBHXB  tSUL. 

A  distinct  and  formal  admlsrion  of  a  fact 
In  die  conree  of  a  trial  may  be  given  fat  evi- 
dence in  a  snbeequent  trial,  hot  an  incidental 
statement  of  oovnad  by  way  of  ai^^ment  in 
his  brief  upon  an  appMl  in  relation  to  the  es- 
ecudon  of  a  mortgage  is  not  condosive  uptm 
him  Id  the  new  trial  thereafter  had. 

8.  Tbial  «=933— Oms  of  pitoor  oi-  adhxs- 
noNB  uade  at  previous  tbiai^ 

Tbe  malting  of  such  a  statemmt  or  admls- 
■ion  will  not  avail  a  party,  where  he  fails  to 
offer  it  Id  evidence  and  does  not  bring  it  to  the 
attention  of  the  trial  court  until  after  a  ver- 
dict has  been  returned  and  a  moti<Hi  for  a  new 
trial  has  been  filed. 

4.  BvnwNoic  <s»206(17>— A  DWimoii  or  mom- 
SAOOS  nor  BiNonre  on  nBiuiDAXT  not  fab- 

TT  to  n»lIBB  ACnOH. 

An  admisBion  of  the  mortgagor  in  an  ac- 
tion to  wbidt  tbe  defendant  in  this  proceeding 
was  not  a  party,  and  who  was  not  a  party  in 
the  inatant  case,  la  not  binding  upon  the  de- 
fendant. 

5.  SnmciBNoT  or  kvidencb. 

^e  evidence  la  the  case  is  hM  to  be  suf- 
ficient to  support  the  verdict  of  the  Jury. 

AiHwal  from  District  Court.  Ro(Ab  County. 

Action  by  W.  H.  Morrison  against  Frank 
Montgomery.  Judgment  for  defendant,  and 
plaintiff  appeals.  Afllrmed. 


O.  W.  Smith,  of  Topeka,  for  appellant 
O.  O.  Osbom,  of  Stockton.  A,  M.  Harvey, 
of  Topeka,  F.  E.  Tonng,  of  Stockton,  Robert 
Stone,  of  Topeka,  E.  H.  Gamble,  of  Kansas 
Otty,  Mc  and  Oea  T.  McDennott  and  Thos. 
A.  Lee,  both  of  Topeka,  for  ajfpOlee. 

JOHNSTON,  a  J.  W.  H.  Morrlwm  bzoDgbt 
this  action  to  recover  from  Frank  Mcmtgom- 
ery  one-half  of  a  crop  of  vrtieat  grown  by 
Elniest  Bhuder  on  farms  whldi  he  bad  rented 
of  F,  W,  Sweeney.  On  September  22,  1918, 
Binder  ezecated  a  duttel  mortgage  to  Morri- 
son pnrpOTtlng  to  cover  his  share  of  the 
growing  crop  as  aecuilty  for  an  Indebtedness 
of  about  9700.  In  July,  1914,  after  the  crop 
had  hem  threshed,  Blazler  sold  his  Share  of 
the  same  to  Montgomery.  By  die  texms  <tf 
the  mortgage  the  Hen  was  ^tended  over  two 
tracts;  one  of  SO  actee  and  one  of  100  acrea; 
but  it  seems  to  bare  been  conceded  that  BO 
acres  of  the  crop  had  not  been  planted  when 
die  mortgage  was  executed,  and  hence  diere 
is  no  contendon  over  the  crop  grown  <m  diat 
tract  Tbe  plalntUf  ctmtended  tbat  tbe  cn^ 
upon  die  lOO^icre  tract  bad  been  planted 
several  days  before  die  execution  of  the 
mortgage^  In  July,  1014,  Morrison  brought 
an  action  against  Blazler  and  foreclosed  bis 
mortgage  as  against  blm.  but  Mbntgomery 
waa  not  a  party  to  that  acdon.  When  iflaln- 
tur  found  that  the  wheat  bad  been  sold  to 
Montgomery  and  was  not  dellvued  on  de- 
mand.  he  undertook  to  obtain  posses^don  of 
It  in  this  acdon  of  replevin,  and  tbe  flnt 
trial  resulted  bi  a  vodlct  and  Judgment  for 
defendant  On  an  appeal  tbat  Judgment  was 
reversed  for  error  In  die  Instmcdons  relat- 
ing to  the  effect  of  a  tendw  by  Blaster  to 
plaintiff  of  an  unindorsed  check,  Morrison 
T.  Montgomery,  101  Kan.  670,  168  Pac.  674. 
The  second  trial  resulted  In  a  verdict  and 
Judgment  In  favor  of  Montgomery,  and  Mor- 
rison again  appeals. 

It  Is  contended  by  the  plaintiff  that  In  tbe 
second  trial  the  defendant  was  estopped  to 
set  up  the  Invalidity  of  the  mortgage  on  the 
crop  grown  on  the  100-acre  tract  In  that 
trial  two  witnesses  testified  that  the  crop 
was  not  planted  when  the  mortgage  was 
executed,  and  based  on  this  testimony  a  find- 
ing of  the  Jury  was  made  in  favor  of  the  de- 
fendant. Counsel  for  defendant  In  their 
brief  filed  on  the  first  appeal,  spoke  several 
dmea  of  the  mortgage,  saying  in  effect  that 
100  acres  of  tbe  wheat  was  covered  by  the 
Blazler  mortgage,  and  plaintiff  Insists  that 
these  statements  concluded  the  defendant  on 
the  second  trial  as  to  the  validity  of  the 
mortgage.  In  the  new  trial  the  plaintiff,  in 
his  statement  to  the  Jury,  said  tbat  he 
thought  it  would  be  admitted  that  tbe  wheat 
was  eown  on  the  100-acre  tract  when  the 
mortgage  was  executed,  and  that  the  mort- 
gage created  a  lien  on  that  part  of  the  crop. 
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Tbe  defondanfs  statement  to  the  Jnry  fol- 
lowed In  whldi  be  made  no  admission,  cay- 
Ing: 

"I  am  lorrT  I  cannot  give  you  a  littls  more 
light  upon  this  case;  but  being  on  the  defense, 
we  mnit  neeesaarily  wait  until  the  caae  is  made, 
befom  we  know  exactly  what  evidence  ve  will, 
ot  what  evidence  we  can,  produce." 

At  the  final  trial  eridence  attaining  the 
validity  of  the  mortgage  was  presented  and 
also  as  to  whether  the  wheat  had  been  plant- 
ed when  the  mortgage  was  executed.  It  was 
received  without  objection  by  the  plaintiff  as 
If  the  planting  of  the  crop  prior  to  the  sign- 
ing of  the  mortgage  was  a  vital  issue  In  the 
case.  Not  only  that,  but  plaintiff  himself  in- 
trodQced  testimony  tending  to  show  that  the 
crop  had  been  planted  and  therefore  had  a 
IMtentlal  existence  when  the  mortgage  was 
^ven. 

[1,  2]  It  most  be  held  that  the  declarations 
or  admissions  of  the  defendant  in  bis  brief 
on  the  former  appeal,  whatever  force  they 
might  have  had  nnder  other  tdrcumstances, 
cannot  avail  the  defendant  in  this  api>eal. 
When  the  former  Judgment  was  reversed  and 
the  case  was  remanded  for  a  new  trial,  the 
parties  were  not  confined  to  the  line  of  proof 
offered  on  the  first  trial,  but  were  at  liberty 
to  prove  a  new  state  of  facts  which  were 
within  the  issues  formed  by  the  pleadings. 
Cahn  V.  Tootle,  68  Kan.  260,  48  Pac.  919.  The 
answer  of  the  defendant  was  a  general  de- 
nial, and  nnder  such  a  pleading  in  replevin 
the  defendant  was  entitled  to  prove  any  de- 
fense which  militated  against  a  recovery  by 
the  plaintiff.  Dewey  v.  Bobbltt,  79  Kan.  506. 
100  Pac.  77.  The  declarations  incidentally 
made  by  way  of  argoment  were  no  more  than 
qnasi  admissions  which  might  be  offered  in 
evidence,  but  were  subject  to  explanation  and 
correction.  It  has  been  held  that  an  admis- 
sion in  an  opening  statement  to  the  Jury 
might  be  proved  on  a  subsequent  trial  of  the 
same  cause,  but  it  was  also  held  that — 

"An  Inddental  remark  ot  counsel  as  to  the 
facts  which  he  expected  to  prove  and  which 
did  not  amount  to  a  distinct  and  formal  ad- 
mission would  ordinarily  not  be  binding  upon 
iuch  party."  etc.  Telephone  Go.  T.  Yandevort, 
67  Kan.  269,  72  Pac.  771. 

A  statsnent  of  facta  In  a  pleading  does  not 
omdude  a  party  where  an  amended  petition 
U  filed  wfaicb  npersedea  tiie  original  one. 
The  aUegatUms  In  the  former  are  not  abao- 


lutely  binding  npm  the  pi«iwf<*f,  althou^ 
they  may  be  used  as  evidence  against  him. 
Reemsnyder  t.  Reemsnydg,  75  Kan.  60S,  8& 
Pa&  1014. 

An  admlaalon  of  a  fact  by  an  attorney  for- 
mally and  solemnly  made  for  tbe  purpose 
of  obviating  the  offer  of  fornml  proof  of 
some  fkct,  or  to  facilitate  the  progress  of  the 
trial,  may  be  given  in  evidence  upon  a  snb- 
seqoent  trial,  and  in  this  connection  It  has 
bera  said: 

"But  perhaps  more  often,  especially  in  refez^ 
ence  to  oral  admlsslcms,  it  is  nocertaln  whether 
they  were  intended  as  general  admisdons,  like 
admissions  In  a  pleading  by  which  the  party 
intends  to  stand  at '  all  tines,  or  as  a  mere 
waiver  of  pxoatt  lor  tlie  parposes  of  fsdtttatbir 
the  pendhig  trial.  'Dan  the  tribunal  to  deter- 
mine what  was  the  Import  and  intent  of  Ae  ad- 
mission is  the  Jury  before  whidi  the  ease  is- 
then  pending  for  hearing."  G.  B.  U.  P.  Bid. 
Ca  T.  Shoup.  28  Kan.  394,  42  Am.  Bep.  163. 

[S,  4]  Here  the  so-called  admissions  made 
by  way  of  argument  were  not  offered  in  erl* 
denoe  during  the  trial  nor  brottght  to  the  at- 
tention of  the  court  tintll  the  motion  for  a- 
new  trial  was  filed.  Although  the  statanents 
of  counsel  might  have  be«i  received  in  evi- 
dence, the  attempt  to  bring  them  Into  the 
case,  after  having  contested  the  Issue 
through  to  an  adverse  verdict  and  without 
presenting  them  to  the  Jury,  came  too  late. 
It  appears  that  Blazler  made  admissions 
which  m^ht  be  h^  binding  as  to  him,  but 
he  is  not  a  party  to  this  action,  and  the  de* 
fendant  was  not  a  party  In  the  action  In 
whl(di  the  admissions  were  mad&  Bts  ad- 
missions therefore  can  have  no  effect  oo  flie 
defendant. 

Error  was  asrigned  on  ttie  fttUure  to  In- 
struct the  Jury  as  to  the  effect  of  Oie  admis- 
sions: but,  as  th^  were  not  mentioned  In 
any  pleading  nor  Invoked  by  tbe  evidmce. 
there  was  no  balds  for  an  Instmctlon  on  tide 
snbject 

[I]  Ttie  snffldoicy  of  the  evtdenoe  Is  dial- 
lenged,  and;  while  that  offered  In  behalf  of 
the  plaintiff  cm  Hie  main  question  may  seem 
more  reasonable  and  convincing  to  this  oonrt 
than  that  of  the  defendant,  tihere  Is  nnqoes* 
tlonably  safllcient  evidence  to  sustain  Oie 
view  of  the  Sarjt  whose  function  It  was  to 
settle  the  disputed  questions  at  fftct 

The  Judgment  Is  afllrmed. 

All  the  Justices  concurring. 
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KIBK  T.  MONTANA  TRANSFEB  00.  «t  aL 
(No.  40340 


(Suprema  Court  of  Montana.    Oct.  17,  1919.) 

1.  COBPOBATIOKS  4==»432(6>  —  BVIDKIICK  or 
RATIFICATIOK  OF  BEHVAHT*8  ACT. 

For  die  puTi>ose  of  showing  ratlflcation  Itr 
defendant  corporation  of  the  act  of  ita  employ^ 
to  taking  a  refrigerator,  plalotUf  coold  ask  one 
of  its  officer*  whether  It  was  aUll  in  Iti  poi- 
•eaaion. 

2.  TXZAZ,  «=>66  —  JDXOLUKOR  OF  ODlfUUnTl 

■TIDEKCK  NOT  XRBOB. 

Defendant  having  already  eaUbUahed  affirm- 
■atively  that  the  contract  In  question  was  not 
on  a  credit  basis,  its  subsequent  offered  eri- 
denee  that  plaintiff  bad  never  had  any  credit 
privilege  witii  it  was  irrelevant 

8.  Affku  aits  kbbob  ^lOe^ABsnAor  xr- 

■IBUOnOICfl  WAMtTMff  KBBOB. 

Giving  of  abatraet  inatmedoa  la  hannle« 
where  the  facts  are  ^ple  and  d  sndi  a  natnve 
that  general  principle*  may  be  easily  applied. 

4.  Tbial  (8=»256<1>— Nbcessitt  or  BEQtTBffra 

TO  SUPPLY  DEFICIEnciXS  IN  INaTBUOTIONS. 
To  supply  deficiencies  in  instructions  giv- 
en or  proposed  by  the  court,  a  party  dissatisfied 
tiierewith  most  pn^oae  inrtrtictioms  embodying 
prtndplM  applicable, 

5.  TaxAL  «=a260(9— BsQUBSiB  n»  iNffntuo- 

nONS  COTBBBD  BT  THOSE  OXmr,  PBOPEBZT 
BBTUSED. 

Proposed  Instructions,  In  action  for  injury 
to  plaintiff  by  defendant's  servant  in  at- 
tempting to  talce  an  article  as  security  for  the 
charges  for  moving  part  of  plaintiff's  famiture, 
that  in  cose  of  eititer  of  enumerated  circum- 
stances verdict  should  be  for  defendant.  ktM 
property  refnsed,  the  qnestira  et  iriiether  the 
servant  waa  acting  wititln  the  scope  of  hi*  an- 
thority  beiDg  for  the  jury,  and  they  being  toU 
ihKt  there  eonid  be  no  recovery  nnles*  be  was 
so  acting. 

6.  COBPOBATIONB    «S>423  —  LtiBn.TTT  TOB 
AOBirr'S  WBONOPUL  ACTS. 

A  corporation  whose  agent,  in  the  discharge 
of  dntiea  Intrusted  to  him  by  It,  and  within  the 
apparent  scope  of  his  anthoiity.  does  an  act, 
whereby  another  suffers  Injury,  Is  UaUe  for  the 
damages,  though  Its  agent  may  have  tailed  in 
Ms  duty  to  It  or  disob^ed  instructions. 

7.  PBINOIPA&  AVD  AOBNT  ^169<1)~A«B1TT'8 
TOBT  WTTHIH  0OUB8B  OF  BHPLOTlCBIfT. 

The  tort  of  an  agent  is  within  the  course  of 
his  employment  where  he.  In  performing  It,  Is 
endeavoring  to  prmnote  the  prlndpafs  buri- 


KIBK  T.  MONTANA  TBANBFEB  00.  08T 

S.  AfPKU.  AlTD  XBBOB  #»1004(1)--AWABD  OB 
DAHAOBS  FOB  nBSONAL  XETJVBT  BU8TAXHBD. 

The  court  on  appeal  will  not  disturb  a  ju- 
ry's award  for  personal  injury  unless  it  is  such 
as  to  shock  the  conscience  and  understanding. 


8.  Mum  AHD  BBBTAm  #BB>806  —  BATITICA- 
nOB  or  BBBVAin'B  ACT. 

Hie  master,  with  knowledge  of  tiie  dtosp 
tlon,  accepting  the  benefits  of  a  surant'a  ctm- 
duct,  vetabilng  an  artide  which  be  took  from 
anotiier,  thnebj  ratifies  bis  ae(B. 


Appeal  from  District  Court,  Silver  Bow 
County;  J.  3.  Z^di,  Judges 

Action  by  Eva  Elrk  against  the  Montana 
Transfer  Company  and  another.  From  a 
judgment  for  plaintiff  and  from  an  order 
denying  a  new  trial,  the  named  defendant 
appeals.  Affirmed. - 

Frank  ft  Gaines,  of  Butte,  for  appelant 
James  M.  Hlnkle,  of  Butte,  for  respondent 

HUBLX,  J.  PlaintUt  seeks  to  noorer 
damages  from  the  defendant  corporatioQ  and 
Charles  Van  for  certain  Injuries  sustained 
by  hw  by  reason  at  an  assault  alleged  to 
have  been  made  upon  her  by  Van,  while 
said  Van,  acting  as  an  agent  and  empIoy<6 
of  the  defendant  corpcMtlon,  was  moving 
certain  hoosdoold  goods  <tf  the  ^alndff  un- 
der a  oratract  betweoa  plaintiff  and  deCud^ 
ant  coiporaUon. 

A  trial  wBs  had  to  a  jurj,  and  reidlct  mu 
rendered  for  the  plaintiff  in  the  sum  of  $700. 
Motion  tor  a  new  trial  was  denied,  and  ax>- 
peal  was  taken  by  defendant  company  from 
the  Judgment  and  the  order  aamftng  socfa 
motion- 

fkfits  are  substantially  as  follows: 
The  plalntllf  engaged  the  defendant  com- 
pany to  move  c^taln  housdiold  goods  from 
one  location  In  Butte  to  another.  One  load 
had  been  hauled  at  the  price  which  had'been 
originally  agreed  upon,  but  before  the  haul- 
ing of  the  second  load  the  defendant  com- 
pany advised  plaintiff  that  it  would  diarge 
a  higher  price  for  moving  the  balance  of  the 
goods.  After  the  second  load  waa  tak^  the 
Idalntiff  telephoned  to  the  office  of  the  de- 
fendant company  and  notified  the  persons 
In  charge  that  she  did  not  care  to  have  any 
more  good*  hauled.  Following  this  conver- 
sation, the  teamster.  Tan,  with  an  assistant 
called  at  the  hraue  of  the  plaintiff  and  was 
then  informed  her  Oiat  she  had  notified 
the  company  not  to  haul  any  more  goods,  and 
had  made  arrangements  for  the  payment  of 
the  work  already  done,  on  the  following  day, 
after  an  opportunity  to  ascertain  whether  the 
goods  had  been  pn^rly  handled  In  moving. 
Van  thai  asserted  that  he  had  come  to  move 
the  goods,  and  would  not  be  put  off  ttom 
completing  the  work  and  receiving  his  pay 
therefor,  and  some  words  occurred  between 
him  and  the  plaintiff  as  to  payment  Van 
thai  toaik.  hold  of  a  refrigerator  in  tlie  room 
and  started  to  move  It  out  ^ther  In  ac- 
cordance with  his  statement  that  be  was 
gtOng  to  finish  the  Job  of  moving  m  tor  tba 
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puipoae  of  b<ddlns  the  refrigerator  as  se- 
curity for  the  amoant  of  tbe  onpald  cbarges. 
The  plaintiff  resisted  T^l"  moving  tbe  re- 
frigerator, and  was  Injured  by  its  b^g 
thrown  against  her  by  Van.  Van  and  his  as- 
sistant carried  the  refrigerator  out  of  the 
boose  to  one  of  the  wagons  of  the  defend- 
ant company,  taking  It  to  the  office  or  ware- 
house of  the  company,  where  It  remained  at 
the  time  of  the  trial,  nearly  aeTen  months 
afterwards  though  written  demand  for  its 
return  had  previously  been  made-  It  also 
anwam  that  the  company's  foreman,  who 
had  general  superrision  of  the  work  of  team- 
sters, was  present  and  witnessed  the  alter- 
catlmi  and  the  removal  of  the  refrigerate. 

The  answer  admits  tiiat  Van  was  an  em^ 
pioyi  at  tibe  defendant  company,  admits  the 
contract  of  morlng,  and  admits  that  among 
the  articles  moved  by  the  company  was  the 
refrigerator  In  question,  and  In  addition  con- 
tained a  general  denlaL 

It  was  the  mle  of  defendant  oompany  Ouit, 
when  drivers  were  notified  that  work  done 
by  ttiem  should  be  paid  tm  at  completion, 
unless  they  ccdlected  tbtK^at  the  amount 
would  be  deducted  from  their  wages. 

[1]  Gomitoint  Is  made  ot  the  ruling  ot 
the  court  in  permitting  plalntUTi  counsel  to 
Int«Togate  one  of  the  officers  of  tbe  de- 
fendant corporation  as  to  whether  or  not  the 
refrigerator  vaa  stiU  In  its  possession. 
Plaintiff's  purpose  in  (Bering  this  testimony, 
was  to  show  ratificatitHi  ot  the  act  of  the 
emsioyi  in  taking  the  refrigerator,  and  we 
see  no  error  in  the  ruling  of  the  court. 

[2]  Defendant  c(Hnpany's  president  and 
vice  president  testlfled  In  their  direct  exami- 
nation to  the  effect  that  no  credit  had  been 
extended  to  plaintiff  In  connection  with  the 
moving  in  question,  and  that  the  work  was 
what  was  termed  In  the  office  a  "O.  O.  D. 
job."  The  defendant  later  offered  to  prove 
that  the  plaintiff  never  had  enjoyeH  any 
credit  privileges  with  it.  This  crffer  of  proof 
was  objected  to  and  the  offered  evidence  ez- 
duded.  The  defendant  already  having  es- 
tablished affirmatively  that  the  particular 
contract  was  not  upon  a  credit  basis,  we  fail 
to  see  where  this  evidence  would  have  any 
relevancy,  and,  even  If  relevant,  the  Jury 
had  already  been  apprised  of  the  fact  that 
no  credit  had  been  extended  to  the  plaintiff. 

[S]  Objection  was  made  to  the  giving  of 
Instructions  3,  4,  and  6,  upon  the  ground 
that  such  instmctloos  were  abstract  state- 
ments of  law  and  not  applicable  to  the  1»> 
suee,  and  for  the  further  reason  that  It  was 
error  not  to  make  such  Instructions  more 
concrete ;  also  that  sudi  instructions  did  not 
embody  certain  rules  applicable  to  the  Issue. 

This  court  has  criticised  the  giving  of  ab- 
stract, rather  then  concrete.  Instructions;  but 
in  this  case,  as  said  Mr.  Justice  Hollo- 
way  in  Mulrone  t.  Marshall,  80  Uont  28% 
88  Pac.  797. 


"While  the  instroctloB  Is  open  to  the  criticism 
that  it  merely  states  an  abstract  legal  principle, 
since  the  facts  in  this  case  are  few  and  simple, 
and  of  such  a  nature  that  general  principles  of 
law  may  be  easily  applied,  we  think  the  error 
in  giving  it  was  without  prejudice." 

[4]  The  court  has  likewise  stated  in  numer- 
ous dedsioos  that  when  parties  are  not  sat- 
isfied with  the  instructions  proposed  or 
given  by  the  court,  it  is  thdr  duty  to  pro- 
pose instmctloQa  embodying  principles  ap- 
plicable to  the  issues,  thereby  supplying  the 
omissions  or  deflelenciee  la  those  proposed. 
HoUoiback  T.  Stmie  ft  Webatw  JBng.  Co^ 
48  Mont  609^  128  Paa  lOSS;  Vrederlck  r. 
Hale^  42  Mont  108,  112  Paa  70;  GUUes  r. 
Clarka  Fork  Ooal  MIu.  Co,  83  Mont  320,  80 
Pac  S7a 

[S]  Snae  la  also  spedfled  because  of  the 
conrTs  r(^8al  to  gtre  d«tendant^  pn^osed 
instructions  8,  4,  and  S.  These  wwe  to  tbe 
^ect  ^  that  if  the  teamster.  Van,  eom- 
mltted  the  assault  In  nttamptiz«  to  collect 
money  tor  wbldi  he  was  personally  liable 
to  tbe  company,  but  bad  not  been  authorized 
to  seize  property  for  that  purp(»e  (4)  that 
If  Van,  foiling  to  o^ect,  attempted  to  take 
security  (D)  or  that  If,  In  the  absence  of  a 
direction  from  his  employer.  Van  used  force 
or  seized  proi>erty,  then,  in  either  or  all 
of  such  events,  a  verdict  should  be  returned 
for  def^dant  company.  But  under  an  in- 
struction given  by  the  courts,  the  Jury  were 
advised  that  plaintiff  could  not  recover  un- 
less Van  was  acting  within  the  scope  of  his 
authority.  There  was  no  error  In  the  court's 
refusal  to  give  the  Instructions  pr<^>osed. 
Whether  he  was  so  acting  was  a  question 
for  the  jury.  Bitchle  v.  Waller,  63  Conn. 
155,  28  AtL  29,  27  L.  B.  A.  161,  38  Am.  St. 
Rep.  361;  Sharp  v.  Brie  R.  B.  Co.,  184  N.  T. 
100,  76  N.  E.  923.  6  Ann.  Gas.  250;  Gibson 
V.  Dupree,  26  Cola  App.  324,  144  Pac.  1133, 
The  Instruction  given  sufficiently  stated  the 
rule. 

te]  In  Gromd  v.  LossI  et  al..  48  Mont  274» 
136  Pac.  1068,  Mr.  Chief  Justice  Brantlr 

stated: 

"By  the  great  wdght  of  anibority  It  Is  also 

the  rule  that  when  ao  agent  of  a  corporation  in 
tbe  course  of  the  discharge  of  duties  intrusted 
to  him  by  it  and  within  the  apparent  scope  of 
bis  authority,  doea  an  act  from  which  a  third 
person  suffers  injury,  the  corporation  also  la 
liable  for  the  damages  flowing  therefrom,  even 
though  the  agent  may  have  failed  in  his  duty 
to  the  princi^  <a  may  have  dtsobsyed  bis  in- 
stmetion.'' 

See,  also^  2  a  J.  MS, 
Cn  Further: 

"The  tort  of  an  agent  Is  wltWa  tto  eovrse  eC 
his  emtdoyoient  where  tbe  agent  in  perftorm- 
ing  it  Is  endeavoring  te  procaote  the  principal's 
business."  2  0.  3. 808,  and  cases  dtsd ;  Smith 
V.  Munch,  65  Minn.  286|  88  M.  W.  19;  db- 
son  T.  Dupree^  supra. 
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Tt»  company  anpltved  Von  to  move  the 
goods  and  collect  therefor.  That  In  doing 
one  ta  both  of  Oiese  dntlea  he  committed 
the  assault  has  been  determined  by  the  vei^ 
diet  ot  the  Jury. 

[I]  In  addition*  ttie  record  shows  that  the 
defoidant  company,  with  knowledge  of  the 
situation,  accepted  the  benefits  ot  Tan*s  con- 
dnct  tif  retaining  the  refrigerator,  and  there- 
by ratlfled  his  acts.  2  0.  J.  854;  Jones  r. 
Shannon,  66  Mont.  226,  176  Pac  882. 

[I]  Oomplalnt  Is  made  that  the  damages 
awarded  were  excessive.  For  the  reasons 
stated  In  White  t.  OhlcagOb  eta.  By.  Co^ 
49  Mont  418,  148  Fac  661,  ««  do  not  teel 
that  we  shoidd  flimMi^  the  amount  of  the 
ncoT^. 

We  find  no  variance  between  the  pleadings 
ud  the  proof  and  no  wror  In  denying  de- 
fendant's moUon  for  a  directed  verdict  nor 
the  order  dmylng  Oo  motion  for  a  new 
trial 

The  judgment  and  oxdet  appealed  from  are 
afflrmed* 
Affirmed. 

BBANTLT,  C  Jh  snd  HOUiOWAT,  PAIS 
TBIK,  and  COOPER.  33.,  concur. 


(87  Colo.  Hi 

OnTHRIB  T.  GIBSON.  (No.  9882.) 

(Supreme  Court  cC  Colorado.  Nov.  8, 191IU 

1.  Bills  aad  hoteb  ^9496(3)  —  InDoasn- 
icbitt;  raiisuicpnoiT  of  TSAiisraa  bkfou 
hathbitt. 

While  Negotiable  Instroments  Law  dedares 
that,  where  the  date  of  transfer  does  not  appear, 
it  is  deemed  prima  fade  to  have  been  effected 
before  maturity,  the  itatate  is  merely  declara- 
tory of  the  common  law,  which,  ^Ue  recofnls* 
lag  the  presumption  in  case  of  an  taidorsement, 
treated  it  as  of  riight  valve. 

2.  Bnu  Aim  ivotks  #9b496W  —  Indobss- 
wtt;  nvniBNCi  axBumno  msuHpnoN 
or  TBAiram  bbvobi  iutubttt. 

Where  plalntitt,  who  acquired  title  to  iwemr 
isea  incumbered  by  a  deed  of  trust  secaiing  a 
Dote,  shortly  after  maturity  of  the  note  paid  to 
the  trustee,  or  to  the  payee  of  the  note,  a  cor> 
poration  of  which  the  trustee  was  president,  the 
amonot  thereof,  with  interest,  and  the  trustee 
executed  s  release,  etc.,  and  about  1ft  years 
after  the  release  was  recorded,  and  after  failure 
of  the  eorporato  payees  deCendant,  who  waa  in 
possession  of  the  note,  which  bore  an  Indorse- 
meot  by  the  trustee,  and  which  had  never  been 
delivered  to  plaintiff,  appointed  a  substitute 
trustee,  who  sold  the  premises,  defendant  Iniy^ 
log  tiiem  in,  and  for  a  condderable  number  of 
years  thereafter  allowed  plaintiff  to  pay  the 
taxes,  held,  in  view  of  the  long  lapse  of  time, 
detoidant  oonld  not  defeat  an  actiian  to  quiet 
titie  aa  the  ^esomption  that  he  was  a  bona 
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fide  holder  without  Device,  and  that  the  indorse- 
mont  was  made  befiire  mafnrity  vi  tb»  note. 

Appeal  from  District  Conr^  Kit  CJarsoa 
Gonnty;  3.  E.  Little,  Judge. 

Action  by  Clementina  B.  Guthrie  against 
Charles  G.  Gibson.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed,  with 
lnstnictl<ma. 

Allen  &  Webstw,  of  Denver,  and  Oodamau 
A  Qodsman,  at  Burlington,  tm  plalntifl  in 
mor. 

John  F.  ISmSU  of  Denvw,  fbr  Ostoidant  In 
error. 

SCOTT,  J.  TblB  Is  an  aetlaa  by  the  plain- 
tiff In  error,  plaintiff  below,  to  quiet  title  to 
tho  N.  B.  %  «<  sectloa  82»  township  8  S.. 
range  48  W.  oC  the  6Qt  principal  meridian. 
Tb9  complaint  la  In  flut  nsnal  form  In  such 
cases,  and  alleges  ownership,  possession,  and 
title  In  the  plaintiff,  the  dalm  of  an  adverse 
inteieat  by  tbm  dtfwidan^  and  a  pnyw  fluit 
title  be  quieted  In  plalntUE.  Tbe  answer  Is 
In  the  form  oC  a  general  denial,  with  aUega^ 
tlons  of  fact  upon  which  defendant  relies  for 
titl& 

The  xmdlsputed  facts  are  that  George  8. 
Winchell,  who  was  the  owner  of  the  premis- 
es, fizecnted  a  deed  of  trost  to  Henry  J.  Aid- 
ridi,  as  trostee,  in  June,  188^  to  secure  the 
payment  of  a  note,  payable  to  the  Colorado 
Secnrltieo  Conpany,  In  tbe  smn  of  f400,  due 
June  1.  1894.  IMs  tmst  deed  oontalned  a 
provlakn  that  In  case  ot  the  death.  Inability, 
or  refusal  of  the  trustee  to  act,  the  holder  of 
the  note  appoint  a  substitute  trostee. 

By  mesne  conveyances  tbe  title  to  the  prem- 
ises became  vested  In  the  plaintiff  In  1891. 
subject  to  the  said  Indebtedness. 

Some  time  shortly  after  tbe  maturity  of  the 
note  the  plaintiff  transmitted  to  Hairy  J. 
Aldrldi,  or  to  the  Colorado  Securities  Com- 
pany, the  principal  snm  and  interest  due  on 
the  note.  Whereupon,  and  on  the  27th  day 
of  December,  1894,  Henry  |T.  Aldrlch.  as 
trustee,  executed  a  release  of  said  tmst  deed, 
reciting  full  payment  of  the  note,  and  that 
such  release  waa  eiKcnted  at  the  request  of 
the  CiHorado  Secnrltles  Company.  This  re- 
lease was  recorded  January  17, 1895.  Plain- 
tiff paid  the  note  In  good  taiOi,  but  did  not 
receive  It  from  either  Aldrich  or  the  Secari- 
ties  Company,  believing,  as  she  testifies,  that 
the  rdease  was  all  that  was  necessary. 

During  this  period  It  appears  that  Aldrlch 
was  tbe  president  of  the  Colorado  Securities 
Company.  The  plaintiff  did  not  hear  that 
there  was  any  adverse  claim  nnder  the  note 
and  tmst  deed  until  about  IC  yeaA  after  she 
bad  made  tbe  payment  and  obtained  tbe  re- 
lease, or  about  6  years  prior  to  the  time  she 
Institnted  this  salt,  and  more  than  10  years 
after  the  note  had  been  barred  the  stetute 
cEf  limltetlons.  In  1911  the  defendant  Gibson, 
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puipOTtbig  to  be  ttie  bolder  of  the  note,  ex- 
ecuted a  wrlttng,  appointing  Jolu  V.  Mall  as 
mbstttnte  tnistee,  who  proceeded  to  sdl  the 
premises  nnder  the  trust  deed  to  Gibson,  and 
to  thereafter  execute  to  Gibsim  his  trustee's 
deed  nnder  vhldi  the  latter  now  claims. 

The  note  purports  to  have  been  assigned 
to  Glbscm  b7  Aldrldi,  but  such  assignment 
bears  no  date,  and  there  Is  no  eiridence  tend- 
ing to  show  whether  the  assignment  was 
made  before  or  after  the  maturity  of  the 
note.  The  plaintiff  has  paid  all  taxes  assess- 
ed against  the  property  fnmi  the  date  of  her 
purchase  In  1891  to  the  date  of  tlie  trial. 

niere  Is  no  evidence  as  to  the  time  when 
Aldridi  ceased  to  be  the  president  of  the  Se> 
cnrlttes  Company,  or  In  active  charge  of  Its 
affairs.  Witness  Patterson  testified  that 
he  was  appctoted  receiver  of  the  Secnrlttes 
Oompany  In  March,  1885,  and  that  the  aa* 
stgnmesit  oa  the  note  was  In  Aldrldi^i  hand- 
writing, and  existed  at  the  time  of  his  ap- 
ptdntoient  as  zecdTer.  It  does  not  appear 
when  the  name  of  Gibson,  assignee,  which 
was  In  a  dlfferait  handwriting  from  tbBt  of 
Aldrlcb,  was  inserted. 

[1,2]  The  contoittott  of  the  defendant  is 
Uiat  tlwre  Is  a  legal  presumption  that  the 
note  was  transferred  befwe  maturity,  and 
for  8u<3i  reason  he  must  be  hdd  to  be  an  in- 
nocent purcbaeer  for  valua  It  is  true  that 
by  onr  negotiable  Instrument  stetute  that, 
where  the  date  oi  transfer  does  not  appear, 
it  Is  deemed  prima  fade  to  have  been  affect- 
ed before  maturity.  Sectfam  4608,  Ber.  Stet 
19^.  But  this  Is  mer^  the  re-enactment  of 
the  c<Hnmon  law.  and  It  has  been  genmlly 
held  that  such  presumption  Is  of  slight  ralne. 

It  is  not  disputed,  but,  on  the  cmtrmiy,  af- 
flrmatlTely  ai^iears,  that  Aldrbdi,  who  was 
the  president  of  the  Securities  Oompany  and 
the  trustee  under  the  trust  deed,  executed 
the  release  txt  tbB  trust  deed.  It  must  there- 
fore be  assomed  that  In  so.  doing  he  recelred 
the  payment  of  the  debt  to  his  company,  and 
executed  his  trust  as  trustee.  It  most  be  as- 
sumed, tnrOker,  that  he  acted  In  both  In- 
stances In  the  exercise  of  full  power  and  an- 
thorityr  in  the  absence  of  anything  aroearlng 
to  the  contrary.  Then  ttie  payee  of  the  note 
rec^ved  full  payment  of  Ite  obUgatim,  and 
the  trustee  fully  performed  and  discharged 
his  trust  It  no  longer  existed. 

Nor  can  the  holder  of  the  note  vaaAet  the 
circumstances  of  this  case  sustain  a  right  to 
revive  It  under  the  plea  of  the  legal  pre- 
sumption of  Innocent  purchaser  for  value  be- 
fore matority.  If  we  are  able  to  gather  any- 
thing from  the  testimony  of  Patterson  on  the 
snbject  at  ail,  It  is  that  he  acquired  the  note 
as  receiver  for  the  company.  He  does  not 
know  when  Aldrich  signed  the  Indorsement, 
nor  when  Gibson's  name  was  written  therein. 
Aldrich  seems  to  have  been  beyond  the  con- 
fines of  the  United  States,  and  Gibson,  the 
defoidant,  who  better  than  any  other  person 


oui^t  to  have  known  when  he  acquired  the 
note  did  not  testify  at  alL 

The  release  of  the  trust  deed  was  filed  for 
record  January  17,  188B.  and  the  defendant 
purported  to  appt^t  a  suhstlMte  trustee  <m 
June  20,  1911,  or  moK  than  16  years  after^ 
ward.  His  dalm  was  then  too  stele  to  In- 
vdkB  the  presumpUon  of  an  innocent  purchas- 
er for  value.  Notwlthatondlng  that  he  ac- 
quired his  alleged  trust  deed  on  the  Slst  day 
of  July,  1911,  he  condnued  to  permit  the 
plahitlff  to  pay  fbe  taxes  im  the  premlssa  np 
to  the  time  of  trial  in  1816,  without  even  an 
offer  to  pay  than  hlms^f.  The  presumptlaa 
of  the  law  was  not  Intended  to  riileld  ftmnd 
or  gross  wnmg  against  Innocent  persona,  nor 
to  forgive  inexcusable  or  unoplained  ladies 
or  neglect,  such  as  Is  so  patent  in  this  case. 

The  mle  as  to  the  weakness  of  the  legal 
inresumptlon  is  stated  by  Mr.  Itanid,  to  his 
work  on  Negotiable  Instruments,  to  be: 

"Bat  the  presumption  as  to  the  time  of  se- 
qalrlng  the  inatrnment  Is  not  a  strong  one.  The 
indorsement  is  almost  invariably  without  a  date, 
and  wlthont  witnesses.  The  transfer  by  ddiv- 
ery  merely  leaves  no  footprint  upmi  the  paper 
by  whldi  the  time  can  be  traced.  And  the 
presumption  In  favor  of  the  bolder  as  to  flie 
time  of  transfer  being  without  any  written  cor- 
roborative testimony,  is  of  the  slightest  nature 
and  open  to  be  blown  away  by  the  slightest 
breath  of  snspidon."  Section  784a,  6th  Edi- 
tion. 

Tbe  reason  for  the  rule  Is  very  dearly  stat- 
ed in  Snyder  v.  Ryley,  6  Pa.  194,  47  Am.  Dec. 
452.   It  was  there  said: 

*^e  principle  whldi  raises  a  presumptioa  at 
consideration  for  the  translte  raises  a  presump- 
tion, also,  that  it  was  made  in  the  usual  course 
of  commercial  business,  and  ocmsequently  !»• 
fore  the  day  of  payment;  for,  at  Lord  ESlen- 
borough  said,  in  Tinson  v.  Frauds,  1  Gamp.  19, 
'after  a  bill  or  note  is  due,  it  comes  disgraced 
to  the  indoraee,  and  It  is  hia  duty  to  make  in- 
qoiries  concerning  it,  if  be  tetes  it'  Bnt  the 
contract  of  Indorsonent,  being  without  date  and 
without  witnesses  is  so  peculiarly  susceptible 
of  fraudulent  iwaetice  upon  die  drawer,  by  pre* 
dnding,  perhaps,  a  Just  defence  on  original 
grounds,  that  the  presumption  of  fairness  pri- 
marily  applicable  to  it  is  not  only  of  the  sli^t- 
eet  kind,  bnt  open  to  ba  blown  away  by  Ae 
■Ughteat  breath  of  enapidoD.  How  easy  it  may 
have  been  for  the  paye^  In  this  instance,  know- 
ing, perliaps,  that  he  could  not  recover  in  hia 
own  name,  to  slip  the  note  into  the  hands  of  an 
indorsee  at  the  end  of  three  years,  and  how 
teouirting  to  the  latter  would  be  Uie  opportunity 
thus  to  receive  paymoit  of  a  desperate  ddit, 
may  be  readily  conceived,  ^lere  must  be  many 
such  temptetions  in  commercial  affairs,  and 
before  a  holder  can  fold  his  arms,  and  take  bis 
stand  on  the  basis  of  the  presumption.  It  aorely 
ought  to.  appear  tliat  there  are  no  unusual  cir- 
cumstances connected  with  the  transaction; 
for  every  thing  whldi  does  not  naturally  fall  in 
with  the  current  of  mercantile  dsaUng  Is  ground 
of  su^)idon." 
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raw  drconutencea  of  tbtt  caw  wbldi  were 
bdd  to  OTeroonw  tbe  pranunption,  and  place 
the  burden  npm  Uie  bolder,  were  stated  bj 
tbe  court  to  be: 

*^ut  it  ia  agreed  on  all  liands  that,  when 
•ucfa  a  case  hat  been  actuaUj  made,  the  defend- 
ant may  make  tiie  plaintiff  ihow  when  and  how 

he  became  the  holder.  Were  tha>e  not  drcum* 
stances  to  make  out  eadi  a  case  in  flie  instance 
before  ns?  In  the  first  place,  the  plaintiff'e  de- 
Bumd,  if  an  hoQe«t,  waa  a  stale,  one— «  most 
BUBpictoQi  circamstance  in  case  of  commercial 
credit,  which  is  founded  on  peculiar  and  exact 
ponctiwlitr  of  payment  Though  the  defendant 
bad  publicly  repudiated  the  note,  it  was  not 
pot  Id  suit  for  three  year*  from  the  day  it  be* 
came  dne;  and  it  the  plalnttff  ma  tiie  bdder 
oC  It  all  tbat  time,  be  ought  at  least  to  give 
aome  reason  for  his  forbearanee.  In  tbe  next 
place,  payment  was  not  demanded  at  the  bank 
o{  Northnmberland.  at  which  the  note  was  made 
payatde  in  the  body  of  It— not  only  a  circa  m- 
Btance  of  suspicion,  but  <me  whidi,  If  taken  as  a 
distinct  and  Independent  point  of  defense,  would 
have  embarrassed  the  plaintiff  Tery  serleuflly, 
and  perhaps  fatally.  Again,  it  does  not  appear 
that  the  note  was  protested,  as  Is  usual  in  such 
cases,  or  notice  of  dlshonm  given  to  diarge  tbe 
indorser,  which  would  have  been  a  measure  of 
prudence  If  he  were  not  InBoWent;  and.  if  he 
w«re,  that  would  be  an  additional  drcnmstance. 
Finally,  the  plaintiff  refused  to  let  the  d^end- 
ant  inspect  his  books,  a  fact  hardly  reconcila- 
ble  to  honesty  of  purpose  and  fair  dealing.  All 
or  any  of  these  drcumstances,  proved  or  con- 
ceded, would  be  snffii^t  to  cast  tbe  bnrdoi  of 
proving  tbe  time  and  conslderaticm  of  the  trans' 
fer  on  Uie  other  aide,  and  let  In  the  evidence  of 
want  of  consideration  between  the  original  par- 
ties. It  certainly  was  in  tbe  plaintiffs  power 
to  show  the  actual  troth,  and  had  he  failed  to 
satisfy  the  Jury  that  he  had  taken  the  note  for 
value,  and  in  the  regular  course  of  mercantile 
bosinesa,  he  would  have  left  them  to  find  as  If 
the  cause  was  dreading  between  drawer  and 
Indoteer.'* 

Ttie  case  was  approved  In  Tama  t.  Way  eC 
aL,  IS  Pa.  222,  wlierein  tbe  coart  said: 

"Tbe  note  In  Question  was  near  six  years  dne, 
befbre  the  action  was  Institnted  npon  It  This 
Caet,  of  itseU;  raised  a  violent  presumption  tiiat 
It  was  not  Indorsed  la  tiie  due  oonrse  ot  com- 


merdal  buiineei.  TUs,  in  connection  wltb  th» 
other  facts  slated  In  die  alBdavlt  of  defense, 
tended  to  show  tiiat  It  wss  Indorsed  when  over* 

due." 

Th^  plaintiff  In  error  assnmed  the  issue  of 
transfer  before  maturity  and  relies  on  it. 
The  burden  then  under  tbe  drcumstances  of 
this  case  was  npon  htm  to  eatabUsh  the  same 
by  proof.  After  approving  the  rule  as  stated 
by  Mr.  Daniel,  It  was  said  by  the  Supreme 
OonrC  of  HlssoDri  (Henry  t.  Saeed,  W  Mo. 
423, 12  8.  W.  008^  17  Am.  8t  Bcip.  S8C9: 

'The  bank  thns  assomed  the  aibrmative  of 
Hie  iasne  Itsdf  had  madsb  How  did  it  support 
tliat  IssneT  It  should  certainly  have  done  so 
by  proof  of  sn  equally  affinnative  character. 
This  it  signally  hUed  to  do.  Thompson  does- 
not  state  that  tbe  notes  were  transferred  to 
the  bank  prior  to  maturity.  He  does  not  pre- 
tend to  give  the  dates  when  the  transfer  occur- 
red. He  says  he  has  'a  letter  that  will  tell,'  but 
he  does  not  produce  it,  and  It  is  only  by  cir- 
cuitous inference  and  a  compariscm  of  dates  that 
tiie  conduston  can  be  readied  tiiat  tiie  notes 
were  negotiated  while  enrrant  This  sort 
testimony  doM  not  meet  the  exlgenctes  of  the 
mle  before  mentioned.  Hie  bank  was  challeng- 
ed by  its  self-raised  Issue  to  give  the  date  when 
the  transfer  of  the  notes  occurred,  and  It  should 
have  done  so,  in  order  to  maintiin  Its  position. 
of  an  Innocut  pnrdiaser.'* 

No  case  is  dted  that  asserts  a  contrarr 
mle  to  that  stated  by  Mr.  Danld,  and  it  is 
quite  dear  that  tiie  facts  In  the  case  at  bar 
bring  it  within  the  rule. 

Other  assignments  of  error  are  urged, 
which  presept  interesting  questicnis.  ably  dis- 
cussed by  opposing  counsel,  but  are  not  neces- 
sary or  Important  to  consider  In  this  cas^  in 
view  of  what  has  been  said. 

The  Judgment  Is  reversed,  with  Instruct 
tlons  to  outer  Judgment  for  the  plaintiff  In 
error,  in  accordance  with  the  prayer  of  her 
complaint 

Jndgmrat  reversed  with  Instructlona. 

OABRIGUES,  0.  J.,  and  BAILBT,  J.,  con- 
cur. 
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IMDBPBNDBNT  HBAT  00.  OF  JEBOUB  r. 
CHANB  Oa   (No.  1722.) 

(Saprem  Ootut  of  Ariitma.   Nor.  28,  1919.) 

1.  Hnsunos'  uura  «=s>82— Lmi  dependent 

UPON  HAOHIRKXT  BBOOlCZire  PAST  OT  IH- 
PBOTEICBIIT. 

To  come  witiiln  Olr,  Code  1918,  par.  8639, 
and  entitle  a  materlBlman  to  claim  and  enforce 
a  mechanic's  lien  against  the  owner  for  ma- 
chinery forniehed,  it  mnst  appear  that  the  same 
became  a  part  of  the  construction,  erection,  or 
completion  of  the  improvement  and  became  fix- 
tures to  the  realty  at  machiasi7  ueeeasair  in 
accompllslung  the  oonstmction  tiie  improve* 
meat. 

2.  Mechanios'  liens  «b>212(2)— Waiteb.  bt 

BEIXHTXON  or  ZXELE  TO  HAOHINKKr  TUBHIBH- 
BD. 

A  clanse  reserving  titlfl  to  machlneiT  in 
the  party  contractinf  to  fomidi  It  nntil  paid 
for  held  to  indicate  no  intention  to  release  the 
property  famished  from  the  statntory  mechan- 
ic's lien  after  It  became  pwmanenUy  affixed  to 
the  bnildint. 

8.  MEOHAmoB*  UENB  ^»2W— Waitee  bt  be- 

<yVI»INO  PATUZNT  IK  ADTAITOB  FOB  OTHEB 
XATVBEAXJi. 

Neither  one  omtractins  to  furnish  machin- 
ery and  BDpplies  for  compIetinE  and  equipping 
a  plant,  nor  the  party  furnishing  to  such  con- 
tractor the  materials,  would  waive  their  right 
to  claim  a  mateffialman's  lien  for  the  machinery 
and  supplies  famished  which  were  not  paid  for, 
by  requiring  payment  in  adTance  fOr  other  like 
,  machinery  and  supplies  furnished  for  the  same 
imj;tiOTement  by  shipment  O.  O.  D. 

4.  MMCBAmoe*  uen8  «=»108— Biohx  op  ica- 

TEKZAXJCAN    FOB  MATEUAL  lUBNIBHED  IW- 

BTAUJED  BT  ANOTHEB. 
One  furnishing  madiinerr  and  supplies  to 
one  under  contract  to  install  them  in  a  slaogb- 
teriionse,  cold  storafle,  and  ice  plant  was  a  ma- 
terialman, and  had  the  right  after  they  became 
flxtorea  and  part  oi  the  realty  to  a  lien  there- 
for under  Civ.  Oode  1918,  par.  8688. 

6.  MXGHAtnCS'    IJEHS  ♦=732— Pabtt  oon- 
RSnOURS  mPBOVBUBITT  AS  AQBirr  or  OWN- 
EE  m  PUSPOBE  or  uen. 
In  view  of  OiT.  Code  191S,  par.  8689,  stat- 
ing that  a  person  having  diarge  or  control  of 
the  constniction  of  the  whole  or  part  of  die 
bqilding  shall  be  held  to  be  the  agent  of  the . 
owner  for  the  purpose  of  giving  a  materialman 
a  lien,  one  contracting  to  sell  and  install  ma- 
chinery became  the  owner's  agent,  ao  that  one 
of  whcHD  he  bought  materials  had  a  right  to  a 
Uen;  the  owner  being  protected  under  paragraph 
Q660,  and  by  requiring  the  contractor  to  give 
bond. 

6.  ApnCAZ.  AND  EBBOB  #»970^— TBZAZ.  «=» 

69{2>— Obdeb  or  intboouozho  bvzdxncx  dis- 

obbtioiiabt. 
The  order  of  Introducing  evidence  at  trial 
Ss  largely,  almost  exclusively,  in  the  sound  legal 
discretion  of  the  trial  judge,  and  wHI  not  be 
ground  for  reversal,  where  the  record  does  not 
•how  abuse  of  such  discretion. 


Appeal  fnm  Superior  Oovrt,  XerapBl 
Coun^;  J,  J.  Sweeney,  Jnd^ 

Action  by  the  Crane  Company  against  the 
Independent  Meat  Company  of  Jerome  and 
another.  Decree  tor  plaintiff,  and  the  named 
defendant  appeals.  Affirmed. 

The  appdlee,  as  plaintiff,  commenced  this 
acttoo  acalnst  liie  appellant  and  anotbw  par- 
ty known  as  Horstmaon  &  Plomor^  to  » 
corer  the  valae  of  certain  madiinery  tuiv 
nished  said  Horatmann  ft  nomwt,'  to  be 
used  in  and  about  a  cold  storage  and  Ice 
mannfactaring  plant  oonstmcted  for  appe- 
lant, and  to  declare  and  fix  a  materialman's 
lien  on  the  said  plants  and  a  ftoredoenre  of 
the  said  Un. 

The  cause  was  tried  1^  tha  oowt,  and  Judc- 
ment  was  rendwed  In  tvmr  of  th»  plaintUt 
for  the  amonnt  of  its  dalm,  a  lloi  In  its 
favor  was  found  and  fixed  on  the  prcperty 
described  in  the  wnnplaln^  and  a  decree  flore- 
doslng  sudi  lien  was  rendered  with  the 
usual  order  of  sale  In  Its  aatlafacti<m.  Fran 
wblcb  decree,  finding,  and  order,  fbs  d^ei^- 
ant  Independent  Meat  Company  appeals. 

Anderson  St  Bills,  of  Prescott,  for  appel- 
lant 

Mitchell  A  Llnney  and  Clark  &  Clark,  all 
of  Preeoott  for  aiv^lee. 

CUNNINGHAM,  a  J.  (after  stating  tbe 
&cts  as  above).  The  controverted  qneatlmt 
In  this  case  Is  whether  Crane  Company  ia 
given  the  right  under  tbe  statute  to  dalm  a 
lien  for  tiie  machinery  and  supplies  It  fOr- 
nisbed  Horstmann  &  Flomert,  and  wbldi 
they  actually  used  In  the  improvement  In 
questicm.  Tbe  appellant  statea  the  ques- 
tion as  follows: 

'Was  the  contract  between  Horstmann  ft 
Plomert  and  the  Independent  Heat  Company  a 
contract  for  Uie  sale  of  the  madilnery  and  sup- 
plies therein  mentioned,  or^was  it  such  a  eon- 
tract  as  made  Horstmann  ft  Plomert  contrac- 
tors within  the  meaning  of  paragraph  8689  (G. 
O.  Arkonal918)r 

.^^lant  aays  that— 

"A  construction  of  this  contract  determines 
aie  merits  of  this  appeaL  •  •  •'• 

And  It  contends  that  iqion  a  proper  con- 
struction of  tbe  contract  mentioned  the  ap* 
pellee.  Crane  Company,  cannot  be  considered 
as  a  party  entitied  to  a  Ilffii  under  said  par- 
agraph 3639,  for  tbe  reason  that  Crane  Com- 
pany furnished  tbe  macbinery  and  supplies 
to  Horstmann  ft  Plomert  on  a  contract  of 
sale,  and  that  Horstmann  ft  Plomert  restid 
the  same  to  appellant  Independent  Meat 
0(Hnpany;  that  under  said  contract  Horst- 
mann ft  Plwnert  were  the  sellers  of  tbe 
macbinery  and  supplies  to  the  Indepoidait 
Meat  Ccnnpany,  and  not  a  contractor  on  tbe 
construction  of  app^lant^s  plant,  and  as 
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such  contractor  Cbe  nudtlaeiT  and  soppUea 
were  purcbased  by  It  from  Onme  OiHOpaiij 
tor  the  owner  of  the  ImproTetnent 

The  madilnery  and  rappUea  involved  were 
famished  bj  Orane  Company  at  the  request 
of  Horstmann  ft  Plomert,  were  actitaUr  nied 
In  the  [dant,  and  were  reasonably  worth  the 
amount  claimed.  Onne  Company,  In  dne 
time,  BOTved,  filed,  and  recorded  a  notice  of 
Its  claim  of  a  lien  voder  the  provialons  of  the 
Hen  statutes,  aUeflng  In  such  notice  that  it 
famished  each  machlaory  and  sappUea  to 
Horstmann  &  Plomert  as  the  contractor  em- 
ployed by  the  appellant  Independent  Meat 
Company  **to  Install  each  ice  making  and  re- 
frigerating machinery  and  power  plants." 
The  said  notiee  farther  alleges  that  the  said 
machinery  and  soppUes  "were  famished  un- 
der an  oral  understanding  and  agreement 
with  the  said  Horstmann  &  Plomert  that 
Crane  Company  would  famish  materials  as 
ordered  and  charge  the  reastmable  value 
tbeteof ;  that,  exoqit  as  above  stated,  there 
wwe  DO  tmns,  time  alreo,  or  conditions 
agreed  up<Hi.** 

The  answer  dwlee  that  Horstmann  ft 
Plwnert  were  contractors  to  furnish  the  ma- 
chinery and  sttpplies,  but  alleges  that  they 
were  materialmen,  and,  as  audi,  contracted 
to  sell  and  Install  the  said  machinery  and 
supplies  in  Independent  Meat  Company's 
building  as  it  was  being  then  constracted. 

Upon  Oils  iasue  <rf  fact,  the  trial  was  bad, 
and  Jndgnwit  for  Crane  Company  foUowed< 
The  contract  between  Ind^poident  Meat  Com- 
pany and  Horstmann  A  Plomert  was  In  writ- 
ing. We  quote  portions  that  are  applicable  to 
the  questions  raised  in  this  lawsuit,  omitting 
formal  language  of  an  adrertlaing  nature  and 
the  portions  setting  forth  the  spedfleatlons  of 
fbB  items  to  be  fimilBhed.  Tb.9  instrument 
Is  lo  the  form  of  a  cwmnnnicatlrai  addressed 
to  Ind^eiident  Meat  Oompany.  of  Jerome, 
and  sajrs: 

propose  to  famish  yon  one  Friek  Com- 
tiany's  •  •  •  double  cylinder  *  •  • 
ammonia  eompressor  and  appurtenances,  for 
your  slaughterhouse  In  Jerome,  Arizona,  etc. 
*  *  *  All  in  aecofdanee  with  the  following 
spedficationa  •  •  •  (giving  specifications 
for  the  machinery  to  be  used  in  the  danghter- 
houae).  •  •  • 

"Horstmann  ft  Plomert  wIO  furnish  one  skill- 
ed erecting  engineer  wltb  tools  to  er^ct  and 
put  the  madibiery  furnished  under  this  con- 
tract into  operation,  who  will  remain  for  a 
period  of  three  days  after  completion  of  the 
Installation  of  each  plant  to  make  needed  ad- 
justments, etc.,  and  to  give  Instmctions  in  the 
care  and  operation  of  the  machinery.  If  the 
installations  come,  up  to  contract  in  perform- 
ance and  otherwise  purchaser  will  then  accept 
tht  same  as  a  fnlfillment  of  the  contract,  sub- 
ject only  to  the  guaranty  of  workmanship  and 
materials  as  hereinbefore  contained;  if  they 
do  not  comply  Horstmann  &  Plomert  are  to 
have  a  reasonable  time  within  which  to  reme- 
dy d^ects  or  defideneie%  ^Ich  shall  oorre* 
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^□dfaiglr  postpone  the  tfane  of  payment  If 
Hertamann  ft  Plomert  fail  to  make  the  ma- 
dilnery  comply  as  aforesaid,  they  are  to  re- 
move it  and  vefand  all  pa^enta  with  hitereet 
thereon,  iriiiA  Is  to  end  tiie  wh^  transaetiwi 
and  all  UabOity  of  both  parties  under  this  con- 
tract -In  any  event,  if  the  parties  hereto  fail 
to  agree  amteaUy,  Horstmann  ft  Homert  are 
to  have  the  privilege,  if  tiwy  so  elect,  to  re- 
move the  machinery  and  refund  the  payments 
with  Interest  as  foil  and  final  settlement  of  the 
whole  transaction. 

"Horstmann  ft  Piomert  wfll  famish  to  pur- 
chaser the  servfees  of  a  competent  working 
cMMtmction  foronan  to  take  diarge  ef  the 
oonstmction  of  the  cold  storage  room,  chUl 
room  and  oold  storage  box,  «s  refwrad  to  in 
these  vedflcatioBS,  and  of  sudi  otber  earpen- 
ter,  construction,  and  instillation  work  as 
parchaser  may  direct 

"  •  •  •  [Provision  for  the  payment  of  the 
foreman's  wages  by  the  purchaser,  which  pay- 
ments and  wages  are  in  addition  to  the  eon- 
tract  price  as  pientioned.] 

"Horstmann  ft  Plomert  will  famish  all  nec- 
essary working  drawings  and  detafls  for  tiie 
eonstraetion  of  all  refrigerating  and  cfaiU 
rooms  of  cooling  towers,  also  drawings  ahftwlng 
general  arrangement  of  both  plants. 

"Purdiaser  is  to  buBd  all  ftonndationB,  da  aD 
insoliAIng,  carpenter  and  woodwork  xd  every 
description;  make  provisions  for  carrying  off 
waste  and  drip,  provide  saitaUe  openings  into 
the  bnfldinca  for  tiie  admisaim  of  tiie  machin- 
ery, and  openinip  la  walla  «nd  partitions  for 
Pipe  lines. 

"Horstmsnn  ft  Ploaert  guarantee  workman- 
ahip  and  material  for  one  year,  natural  wear, 
tear,  and  accident  excepted,  provided  the  ma- 
chinery is  properly  operated  in  accordance  with 
their  instmctions,  and  in  case  any  damage  be 
caused  by  any  material  or  workmanship  prov- 
ing defective  their  liability  to  be  limited  to  re- 
pairing audi  defecto  or  fnmtshing  dopUeato 
parts,  free  ti  dmrga,  f.  o.  Los  Angdes,  Oal- 
ifomia. 

"Purdiaser  agrees  to  and  wiU  make  all  caah 
advances  for  such  disborsements  as  otherwise 
would  have  to  be  made  by  Horstmann  ft  Plo- 
mert in  connection  with  tiie  delivery,  erection 
and  installation  of  the  plant  herein  vccified. 
Any  sum  so  advanced  shall  be  deducted  from 
the  second  payment  at  the  time  it  becomes  due. 

"The  titie  to  said  machinery  is  not  to  pasa 
to  purdtaser,  but  is  to  remain  vested  in  Horst- 
mann ft  Plomert  until  the  porduse  price  is 
fully  paid  in  caah,  and  pordiaaer  Is  to  keep  the 
said  madilnery  fully  insured  in  the  meantime 
in  solvent  insurance  oompanlea  for  the  jva- 
tection  of  the  interest  of  Horstmann  &  Plo- 
mert therein,  and  the  policies  therefor  to  be 
delivered  to  them.  All  loss  by  fire  and  other 
casualties  for  whidi  Horstmann  ft  Plomert 
are  not  indemnified  and  paid  under  such  poli- 
cies of  Insurance,  to  be  borne  by  the  purdiai- 
er  on  and  after  the  arrival  of  said  machinery 
and  apparatus,  or  any  part  thereof  at  Clark- 
dale,  Ariz<ma. 

"Horstmann  ft  Plomert  an  not  to  be  Uabla 
for  any  delays  caused  by  fire,  element  rdM- 
lion,  riot  strikes,  labor  troubles,  dvil  com- 
motion, unusual  delay  in  transportation,  or 
any  other  niattera  b«voad  their  oontr«li  nor 
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are  ihey  to  be  bontd  in  uqr  vajr  tar  vb7  a 
parte  teat  made  hj  inirdunr  of  any  part  of 
the  maddneir.  •  •  * 

*Tiirdia*er  asreea  to  and  pay  Hont- 
Buum  &  Plomert  for  said  macfalnenr  and  ap- 
paratus the  Bom  of  forty-tiiine  Inindnd  doUan 
in  TT.  S.  gold  coin  as  follow*:  [PfotMids  for 
tiie  payment  of  three  installmentaj 

"All  prerioue  communicatioiis,  proyidoiUt 
agreements  or  contracts,  rerbal  or  written, 
not  contained  herein,  are  mntnaUy  abrogated 
and  withdrawn,  and  no  modification  of  this 
agreement  shall  be  binding  upon  the  parttair  or 
eidier  of  them,  nnlees  nidi  nodifiGatian  bo  in 
writing,  dnly  accepted  by  purchaser  and  ap- 
proved and  accepted  1^  Horstmann  &  FlomMt. 

"This  order  and  contract  is  not  binding  un- 
til approved  and  accept^  by  Horstmann  & 
Plomert  at  their  office,  Los  Angelea,  OaH- 
tonda." 

tba  instmmait  li  ilcned  by  parties  and 
ftpprared  and  accqtted  by  Horstmann  A 
Plomert  at  their  office  In  Los  Angeles. 

The  credit  man  for  Crane  Cknnpany  Saw 
and  was  given  Qm  opportunl^  to  examine 
the  ftn««olng  instmment  betbce  the  machin- 
ery and  snpidies  were  famished  Igr  it  to 
Horstmann  A  Plomert  for  the  improvanait 
The  machinery  and  aappliee  were  fnmlshed 
witbont  QoesUon  or  doubt  Cor  tb»  porpose 
and  wiOi  tike  Inteatlm  of  perfbnnlag  tiw 
terms  and  eonditiona  of  that  contract 

tl]  In  order  that  Crane  Company  onne 
within  the  atatnte  as  a  party  mtitled  to 
claim  and  entoree  a  medianlG's  Uen  against 
ttie  owner  of  the  ImproTemoit  pa  the  p«v- 
moit  oi  Its  (Halm  for  the  said  machlneiy  and 
sni^ea  fnmlshed  bi  the  drcumstances  fpr 
the  purpose  and  with  the  intention  apparmt 
tmn  the  record,  the  fact  must  appear  that 
the  machinery  and  sappUeB  famished  became 
a  part  of  tiie  constractlon,  erecttoB,  or  coin- 
pletion  of  the  Improyement  The  statute  re- 
lied upon  as  giving  the  lien  is  as  follows 
(paragraph  3639,  Olv.  Code  1913): 

"Every  person,  firm  or  corporation  who  may 
^MboT  or  furnish  materials,  machinery,  fixtares 
or  tools  to  be  used  in  tiie  construction,  al< 
teration,  erection,  repair  or  completion  of  any 
building  or  other  structure  or  improvement 
whatever  shall  have  a  Uen  on  radi  housct  build- 
ing, atmetore  or  improvements  for  the  work 
or  labor  done  or  materials,  maddnery,  fix- 
tures or  tools  fnmisfaed,  whether  said  work 
was  done  or  articles  fornisbed  at  the  instance 
of  the  owner  of  the  building,  or  improvement, 
or  his  agent.  The  lien  herein  provided  shall 
extend  to  the  lot  or  lots  of  land  necessarily 
connected  with  tiie  building,  structure  or  im- 
provement made  or  erected;  and  every  con- 
tractor, subcontractor,  architect,  builder  or 
ether  person  having  diarge  or  control  of  the 
consbnetton,  alteration,  or  repair,  either  in 
whole  or  In  part,  of  any  building  or  oQier 
structure  or  improvement,  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of 
this  chapter,  and  tJie  owner  shall  be  liable,  un- 
der the  terms  thereof,  for  the  reasonable  value 
of  latwr  or  materials  furnished  to  an  agenL" 


The  plaintiff's  action  Is  ivosecuted  <m  the 
theory  that  the  machinery  and  supplies  fur- 
nlshed  by  It,  Crane  Company,  was.  In  UiCt, 
material  furnished  and  used  In  the  constrac- 
tlon  of  the  slaughterhouse  ImiwovanenL  No- 
Uen  arises  for  maclilnery  furnished  for  a 
designated  idant  unless  the  machinery  b^ 
comes  a  part  of  the  construction,  erection, 
alteration,  or  repair  of  the  building,  and  the 
articles  furnished  become  fixtures  to  the 
realty,  or  the  machine  Is  a  necesssaty  ap- 
pliance in  acc(HnpUsblng  the  cMistructtoo  of 
the  Improvement 

"The  sale  of  the  madiinery  to  the  owner  ttf 
the  mill,  ai^  the  mere  placing  It  in  the  mill, 
do  not  give  rise  to  a  mechanic's  lien  for  it. 
But  it  is  immaterial,  so  far  as  concerns  the 
attaching  of  the  lien,  whether  the  building  for 
which  the  machinery  Is  supplied  is  in  process 
of  erection  or  has  already  been  oomideted. 
Whether  machinery  is  a  flztbra  fw  whlcb  a 
lien  arises  upon  the  inremlsea  ia  to  be  tested 
by  the  inqniry  whether  it  Is  so  attained  to  th^ 
realty  aa  to  become  a  fixture  and  the  farther 
inquiry  irtiether  the  madtinery  is  adapted  to 
the  purpoacs  for  which  the  building  was  bi- 
tended  to  be  used  or  is  nsed."  2  Jones,  Uena, 
I  1S35. 

"Whether  an  artidc  la  furnished  for  the 
construction,  alteration,  or  repair  of  a  build- 
ing, and  is  so  attadied  to  it  as  to  become  a 
part  of  it,  is  a  mixed  qnestton  of  law  and  fact. 
*  *  *  Whe^er  a  thing  is  a  fixture  depends 
largely  vpon  the  intention  with  wbidi  H  is  af- 
fixed to  the  real^;  whether  It  ia  attached  aa  a 
permanent  fixture  to  the  realty  or  not."  2 
Jones,  Uens,  |  1S41,  and  eases  cited. 

No  party  to  this  transaction .  has  doited 
that  the  machinery  actually  furnished  by 
Crane  Company  to  Horstmann  ft  Plomert 
was  Intended  for  other  than  to  become  a  per- 
manent part  of  the  slan^terhouse  bnlldln^ 
and,  as  such,  a  fixture  unless  a  test  use 
proved  it  defective  or  unsatisfactory  to  the 
contracting  parties.  The  tect  Is  the  madbin- 
ery  was,  upon  test,  entirely  satisfactory,  and 
remains  a  pwrnanent  fixture,  and  part  ot  the 
Btraetnre  as  it  was  installed  by  Hortsmann 
ft  Plomert 

[2]  In  the  Horstmann  &  Plonkert  contzact 
with  appelant;  the  following  stipniatlans  ap> 
pear: 

"The  title  to  said  madiinery  Is  not  to  pass 
to  purchaser,  but  is  to  remain  vested  In  Horst- 
mann &  Plomert  until  the  purchase  price  is 
fully  paid  in  cash,  and  purchaser  is  to  keep 
the  said  machinery  fully  insured  in  the  mean- 
time •  •  •  for  the  protection  of  the  in- 
terest of  Horstmann  &  Plomert,  *  *  •  etc** 
And,  "If  Horstmann  &  ]nomert  fall  to  make 
the  machinery  comply  aa  aforesaid,  they  are  to 
remove  it  end  reftmd  aQ  paymento  with  in- 
terest" 

The  appellant,  after  quoting  the  above^ 
says,  in  argument  that — 

"The  foregoing,  as  well  as  the  whole  contract, 
shows  that  the  machinery,  by  intention  of  the 
parties,  and  in  fact,  ia  not  a  fixture,  Imt  Is  per« 
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■onal  property,  wliidi  wms  Mid  by  HoTtbaann 
ft  Plomert  to  Independent  Heat  Oompanr." 

2  Jones,  Liena.  |  1340^  has  tbe  f<dlowlng 
comment  to  make  on  such  clause  In  a  con- 
tract: 

"A  proriaion  in  a  contract  for  f nmiriilnK  ma- 
chinery that  the  same  shall  remain  the  prop- 
erty of  the  vendor  until  paid  for  does  not  pre- 
vent such  machinery  from  becoming  fixtures 
when  attached  as  eoch  to  a  mill,  nor  does  it 
preveot  the  vendor  from  enforcing  a  lien  for 
the  same"— citing  Case  Mfg.  Co.  t.  Smith  (O. 
O.)  40  Fed.  339,  6  L.  B.  A.  281;  Cooper  v. 
Oleghom,  60  Wis.  113,  6  N.  W.  491;  Great 
Western  Mfg.  Go.  t.  Honter.  IS  Neb.  82,  16 
N.  W.  TC9;  Warner  BIct.  Mtg.  Co.  v.  Capitol 
Invest,  etc,  Ass^  127  Mich.  82S,  86  N.  W. 
828,  89  Am.  SL  Bep.  47S. 

In  Clark  y.  Moore.  64  HL  273,  reading 
page  280,  tbe  court  commented  as  follows: 

"In  their  effort  to  retain  a  Uen  on  the  ma- 
diteery  furnished  by  appeUees,  they  took  no 
collateral  or  Independent  security.  It  was  but 
a  futile  effort  to  retain  a  superior  lien  on  the 
property  furnished  over  and  above  other  Hen- 
holders.  Had  these  parties  taken  a  mortgage 
on  these  lots  and  tbe  building,  wfaidi  the  law 
would  have  adjudged  void,  would  any  one  daim 
that  they  could  not  assert  their  lien?  The 
lien  attadies  to  and  incumbers  the  proper^  to 
improve  which  the  material  Is  furniahed,  and 
the  efforts  to  acquire  a  more  spedfie  and  ex- 
dadve  Ken  thereon  In  no  wise  manifests  an  In- 
tention to  release  the  property  from  aU  lien 
and  to  look  to  other  security  for  payment,  but 
it  shows  the  very  opposite  intention — an  In- 
tention to  hold,  if  possible,  tbe  property  fur- 
nished Uable  for  tbe  payment  <A  their  claim." 

I  am  satisfied  that  tbe  clanse  in  tbi»  con- 
tract, wherein  Horstmann  &  Plomert  stipu- 
lated to  retain  the  title  to  the  machinery  un- 
til it  was  paid  for  In  cash,  thereby  Intended  to 
hold.  If  possible,  the  property  furnished  lia- 
ble for  the  payment  of  their  claim,  and,  they 
no  wise  Intended  by  etich  stlpulaUcm  to  re- 
lease tbe  property  furnished  from  their  stat- 
utory mechanic's  lien. 

Whether  Horstmann  &  Plomert  could  have 
removed  the  machinery  because  It  was  not 
paid  for  Is  a  moot  qnestlw  in  this  case,  be- 
cause no  effort  was  made  by  any  party  to 
exercise  the  right  given  In  the  contract  Tbe 
property  remains  as  It  was  placed,  and  we 
must  treat  it  as  we  find  it  It  was  placed 
In  the  slaughterhouse  as  pert  of  the  plant 
and  Intended  to  remain  sncb  part  of  tbe  plant 
unless  removed  because  of  some  stipulation 
ot  the  contract  under  whldi  it  was  fur- 
nished; and,  no  effort  having  beoi  made  to 
enforce  tbe  stipulation  and  remove  the  ma- 
chinery, we  must  determine  that  the  original 
Intention  prevails,  and  the  machinery  is 
affixed  permanoitly  to  the  building,  as  a 
part  thereof. 

[3]  The  defendant  offered  to  show  that  a 
part  of  tbe  machinery  and  supplies  shipped 
by  Crane  Company  to  be  used  in  tbe  bnild- 


ing  were  shipped  "C.  O.  D.**  to  Independent 
Meat  Company,  with  bill  of  lading  attached. 
Tbe  draft  accompanying  the  shipment  was 
paid  in  each  instance  by  tbe  consignee. 
The  contract  contains  the  following: 

t  "Purchaser  agrees  to  and  will  make  all  cash 
advances  for  such  disbureements  as  otherwise 
would  have  to  be  made  by  Horstmann  &  Plo- 
mert in  connectioji  with  the  delivery,  erection, 
and  installation  of  the  plant  herein  qiecified. 
Any  sum  so  advanced  shall  be  deducted  from  the 
second  payment  at  tbe  time  it  twcomes  due.** 

To  a  certain^,  if  all  of  ttw  machinery  and 
supplies  aoid  by  Crane  Company  to  Horst- 
mann ft  Plnnert.  and  wbidh  was  used  In  tbo 
said  building,  had  bom  Shipped  to  Ind^end- 
ent  Meat  Company  wltb  draft  atta<died  to 
bill  of  lading,  and  by  tbe  Independent  Meat 
Company  paid.  Crane  Company  would  taave 
no  grounds  to  base  tbelr  claim  upon.  But. 
as  we  understand  the  record,  tbe  items  paid 
C.  O.  D.  by  IndepeiArat  Meat  Company  are 
not  Indnded  in  Crane  Company's  account. 
Neither  Crane  Company  nor  Horstmann  A 
Plomert  would  waive  th^r  right  to  claim  m 
lien  for  machinery  and  supplies  furnished 
which  were  not  paid,  by  requiring  payment  In 
advance  for  other  like  machinery  and  sup- 
plies furnished  for  the  same  improvement 
Crane  Company's  failure  to  require  paymrait 
"C.  O.  D."  for  all  machinery  and  supplies 
seems  to  be  the  parent  of  this  lawsuit. 

[4]  The  foregoing  reasons  and  authorities 
support  tbe  position  satisfactorily  that  the 
machinery  and  supplies  became,  in  law,*  a 
I>art  of  the  slaughterhouse  structure  and 
plant  being  fixtures  furnished  and  installed 
as  sucb;  that  the  party  who  furnished  sudi 
fixed  machinery  and  supplies  to  the  owner  of 
the ,  slaughteifiouse  Improvement  was,  un- 
der the  statute,  a  materialman,  and,  unless 
the  reasonable  value  of  same  Is  paid.  Is  en- 
titled to  fix  and  enforce  a  mechanic's  lien  giv- 
en such  parties  by  paragraph  3639,  supra. 

Under  the  clear  terms  of  the  contract, 
Horstmann  ft  Plomert  undertook  to  fumisb 
the  said  machinery  and  sui^Ues  and  install 
tbe  same  permanently  in  the  building  for  a 
definite  suin  and  price,  includlhg  tbe  reason- 
able value  of  tbe  machinery  and  supplies,  and 
the  work  of  Installation.  In  tbe  meaning  of 
tbe  mechanic's  lien  law,  H(»«tmann  ft  Plo- 
mert agreed  for  a  fixed  sum  and  price  to 
erect  a  portion  of  the  appellant's  slaughter- 
house building,  in  so  far  as  the  pn^er  in- 
stallation of  tbe  machinery  and  supplies  In 
question  served  to  enter  Into  such  construc- 
tion. 

Under  such  agreement,  Horstmann  &  Plom- 
ert necessarily  had  charge  of  and  control  over 
that  part  of  such  construction  as  had  refer- 
ence to  the  Installation  of  the  said  machinery 
— that  part  of  the  construction  which  caused 
the  machinery  to  become  a  permanent  fixture 
and  a  part  of  the  freehold.  See  Dlmmlck  v. 
Cook,  116  Pa.  673,  8  AtL  627;  Slegmund  T. 
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Kellogg-Mackay-Gameron  Co.,  8S  Ind.  App. 
85.  77  N.  B.  lOM;  ScanneU  t.  Hub  Brewing 
Co.,  178  Mass.  288,  59  N.  E.  62S. 

[S]  Again  referring  to  tbe  Vtax  Btatnte^ 
paragraph  3639,  supra,  we  find  tliere  tbe 
declaration  that —  , 

"Every  contractor,  gabffliDtractoT,  architect, 
bnllder  or  other  person  having  charge  or  con- 
trol of  the  construction,  alteration,  or  repair, 
either  In  whole  or  in  part,-  of  any  building  or 
other  structure  or  improvement,  shall  be  held 
to  be  the  agent  of  the  owner  for  the  ^urpoeea 
of  this  chapter,  and  the  owner  shall  be  liable, 
nnder  the  terms  hereof,  Cor  the  reasonabte  value 
of  labor  or  materials  tnmlshul  to  an  agent" 

It  seems  too  clear  for  argument  that  tbe 
writtoi  contract  entered  Into  by  and  between 
Horatmann  &  Plomert  and  Independent  Meat 
Company  ^ve  and  was  designed  to  give 
HoTBtmann  &  Plomert  charge  and  control  of 
a  part  of  Oie  construction  of  the  slanghter- 
liouse.  So  construed,  they  thereby  became, 
fbr  tbe  purposes  (tf  tbe  meclianl<^s  lien  lawa^ 
tbe  agent  of  the  owner  for  the  pnrposes  of 
extending  to  ttw  Crane  Company  a  lien  few 
the  materials  furnished  audi  owner  on  the 
order  of  audi  owner's  ^ent,  Horstmantt  & 
Plomert. 

The  appellant  cites  Gates  Inm  Works  t. 
Cotaen,  7  Colo.  App.  84i.  48  Pac.  607,  Bryson 
T.  HcCone,  121  Cal.  163,  S8  Pac  637,  and  John 
A.  Boebllng  Sons  Co.  t.  Humboldt  Electric 
Ugbt  &  Power  Ca,  112  OaL  288,  '44  Pac.  568, 
as  authority  for  bedding  that  Horatmann  & 
Plomert,  under  tbeir  contract  with  Independ- 
ent Meat  Company,  were  inaterlalmen  and 
not  contractors,  and  as  sucb  Crane  Company 
Hdd  them  the  machinery  In  qnesUon  on  tbelr 
credit  as  snch  materlalmoi.  The  Boebllng 
Sons  Ga  OaBe^  112  CaL  288,  44  Pac.  568, 
seems  to  so  bold  under  the  California  stat- 
ute as  tt  then  existed.  But  our  statute  is 
snflOdenUy  broad  In  Its  terms  to  give  the  sell- 
er of  material  a  lien  on  the  real  pnq;»erty 
In  which  tbe  artldes  are  need  and  become  a 
part,  whenem  tbe  artldes  are  furnished  for 
that  purpose  on  tiw  order  of  the  owner  or 
bis  agent;  and  for  the  purposes  of  tbe  lien 
law,  any  person  baring  charge  or  control  of 
any  part  of  the  construction,  alteration,  or 
r^lr  of  any  building  or  other  structure  or 
improvement  becomes  tbe  agent  of  the  owner 
of  such  improvement  for  tbe  purpose  of  flxbig 
a  Uea  in  favor  of  tbe  seller  fnmlshlrc  ttte 
artlces. 

It  is  not  a  question  of  whether  tlie  party 
ordering  the  articles  Is  a  contractor,  but  un- 
der our  statute  an  Inquiry  goes  no  further 
than  to  determine  whether  tbe  party  wbo  or^ 
dered  the  articles  Is,  in  tbe  mechanic's  Uen 
law  the  agent  of  the  owner;  If  so,  tbe  owner 
Is  liable  tor  the  reasonable  value  If  the  arti- 
cles so  ftunlshed  became  Incorporated  In  the 
structure  for  which  tb^  were  intended. 

Paragraph  S6B0  providas  for  the  procedure 


and  llablUtleB  in  case  a  *aien  duU  be  ffled 
or  notice  given  onder  the  pnorlslaDB  of  this 
chapter,  by  any  person  other  ttian  a  contrac- 
tor." In  sndi  case,  "It  abaH  be  tbe  duty  of 
tbe  contractor  to  defend  any  action  brouCht 
thereupon  at  Ua  own  expense;  and  during 
the  pendoiey  ct  sndi  action  ttx  owner  may 
withhold  from  fbB  contractor  the  amount  of 
money  for  which  such  lien  shall  be  filed  as 
aforesaid,  and  In  case  of  judgment  against 
the  owner  or  his  proper^,  upon  the  Hen,  he 
shall  be  enUtled  to  deduct  from  any  amount 
due  and  to  become  due  by  him  to  tbe  con- 
tracts as  aforeraid,  the  amotmt  of  sndi  Judg- 
ments and  costs,  and  if  he  shall  have  settled 
with  the  contractor  In  full,  or  if  audi  an 
amount  shall  not  be  owing  to  the  oontractor, 
such  owner  shall  nevertheless  be  entitled  to 
recover  back  from  the  contractor  and  bla 
bondsmen  tbe  amount  so  paid  by  him,  for 
which  the  contractor  was  originally  the  par- 
ty liable. 

The  owner  is  protected  or  he  may  provide 
for  ample  protection  from  liens  f6r  artides 
fumidied  those  who  are  in  diarge  of  or  in 
control  of  an  improvement  erected  on  his 
premises  ab  his  Instance.  Tbe  fhcts  in  evi- 
isace  amply  support  tbe  judgment. 

[<]  The  other  questiaDS  raised  in  apvd- 
lantfs  asslgnmaats  r^te  mainly  to  ttie 
der  of  introducing  evtdesice  at  tte  trial.  The 
order  of  proof  is  largely,  almost  exclusively, 
in  the  aonnd  legal  discretion  of  the  trial 
judge.  We  see  In  this  record  no  grounds  for 
disturbing  the  judgmmt  because  of  an  abuse 
of  such  discretion.  The  other  qnestions  have 
been  carefully  examined,  but  we  find  no  re- 
versible error  in  the  reocrd. 
Judgment  afflnned. 

BOSS  and  BAKER,  JJ.,  eoncDT. 


(a  ArU.  15) 

ARIZONA-HBBCULES    COPPER   CO:  T. 
CRENSHAW.   (No.  1701.) 

(Supreme  Court  of  Arlsona.    Nov.  28,  1919.) 

1.  Mabtek  and  sebvant  4=387— EhmOTEBS* 
LiABiLirr  Law  oovxaavnio  HazAnnous  oo- 

CtUPATIONB. 

The  Employers*  Liability  Law,  tor  tte  pro- 
tection of  employes  in  hasardoos  ooeapattons, 
shoDld  be  remedkUy  aniUed  to  bring  wl&in 
its  benefidal  operatkm  iH  woriceis  vriiooe  ae- 
ddimtal  injurias  ace  the  Inherent  result  ot  oc- 
cupational risks  and  hasarda 

2.  Habteb  and  Sbbvant  ^•818(1)— "Imn- 

FEHDENT  OOIfTBAOTOa.'* 

One  ander  written  contract  to  dnk  a  shaft 
for  a  mining  company  at  an  agreed  price  per 
foot,  apedfying  no  definite  nnmber  of  fert  nw 
time  for  completion,  and  obligating  him  to  far* 
nlsh  an  necessary  labor  and  sink  tbe  shaft  nn- 
der  instractlons  of  company'a  foreman,  feeld 
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not  an  'indepsndent  contractor,"  bat  a  mere 
agent  of  the  company  for  the  purpoae  of  pro- 
caring  workmen. 

[Ed.  Note^^For  odier  definltlona,  aee  Words 
and  Phra«M,  First  and  Second  Series,  Independ- 
ent Contractor.] 

3.  E^iDKiTCX  «s»424  —  Fabol  xnmiicB  to 

SHOW  WHAT  CONTRACT  WAS. 

Utrea  though  4  contract  showed  on  its  face 
that  the  party  in  charge  of  the  work  was  an- 
independoit  contractor*  still  plalntifr  seeking 
damages  for  the  death  of  his  intestate  servant, 
not  a  party  to  the  contract  under  the  Em- 
ployers' Liabllitj  Jmw,  was  not  precluded  from 
proving  by  parol  testimony  that  such  party  was 
not  in  fact  an  independent  contractor,  bat  the 
mere  agent  of  tlie  defendant  eorporaticm, 

4.  HaSTEB  AlTD  SEBTART  «=»S32(3)  —  IlfDE- 

FEKDEirr  oontsactob;  Qussxioir  Foa  juar. 
In  an  action  under  Employers'  Liability 
Law  for  the  death  of  plaintiO'B  intestate  who 
was  working  for  one  und«r  a  written  contract 
to  dig  a  mine  shaft  for  defendant,  extrinsic  evi< 
dence  on  the  question  as  to  whether  the  con- 
tractor was  an  independent  contractor  or  a 
mere  agent  of  defendant  for  the  purpose  of  pro- 
curing workers,  held  sufficient  to  go  to  the  jury. 

6.  Amux  AND  ntBOB  ^91064(1)— Hashugbs 
BBBOB  Xir  IHBTBnOTIOH  oitxho  uhdub  fbom- 
HTENCB  TO  TACTS  FBOVnT  WirHOPT  OONTBA- 

Dionoit. 

An  inBtmction  violating  the  rule  that  cer- 
tain facts  and  circumstances  should  not  be  giv- 
en undue  prominence  is  not  prejudicial,  where 
the  facts  singled  oat  were  proven  by  practically 
unctmtradleted  taitimony. 

6.  Mastbb  and  sbbvant  «=e»832(4)  —  Ihoe- 
pendent  oontbactoas;  ihstbuotioiv  as  to 
taliditt  oe  oontbact. 

In  an  action  under  the  Employers'  Liability 
Law  for  the  death  of  a  worker  in  a  mine  shaft, 
defended  on  the  ground  that  deceased  was  em- 
ployed by  an  independent  contractor,  evidence 
involving  the  integrity  of  the  contract  he(d  to 
warrant  the  court  in  reading  aa  a  part  of  its 
charge  Employer^  Liability  L«w  (Oiv.  Code 
1918,  par.  S160),  invalidating  oontracta  to  ex- 
empt employer  from  liability, 

7.  Masteb  and  sbbvant  «=:»390(2)  —  Inde- 
pendent contbactob;   aduissibhitt  or 

INDEUNITT  INSCBANCB  FOLIOT. 
In  an  action  for  the  death  of  a  worker  In 
mine  shaft,  defended  on  the  ground  that  he  was 
empkyed  by  an  independent  oontraetor,  a  policy 
of  Indemnity  incurance  issued  to  tibe  defend- 
ant covering  deceued  was  admissible  as  a  dr- 
comatanee  to  show  the  relatiOD  between  de- 
fendant and  the  contractor. 

Appeal  from  Superior  Court,  Maricopa 
County :  F.  H.  Lyman,  Judge. 

Suit  by  John  MT.  Crenshaw,  as  administra- 
tor of  the  estate  of  Manuel  Segara,  deceased, 
agialDst  Uie  Arizona-Hercnles  Copper  Com- 
pany, a  corporation.  Verdict  and  judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 


On  the  IStli  day  of  February,  1918,  the  ap- 
pellee, John  W.  Crenshaw,  as  administrator 
of  the  estate  of  Manuel  Segura,  sued  the  ap- 
pellant, the  Arizona-Hercules  Copper  Com- 
pany, a  corporatloD,  In  the  superior  court  of 
Maricopa  county.  In  damages,  for  personal  In- 
juries resulting  in  the  deatb  of  his  Intestate. 
The  suit  was  brought  under  the  Employers' 
Liability  Law  of  the  state  (Civ,  Code,  1913, 
pars.  3153-3162),  and  upon  the  theory  that 
the  appellant  was  engaged  in  the  hazardous 
occupation  of  mining,  and  that  appellee's  In- 
testate was  an  employ^  of  the  appellant  as  a 
miner  at  the  time  of  his  deatb;  that  on  the 
18th  day  of  S^tember,  1910,  the  said  Int^ 
tate  was  killed  by  an  nnavoldable  accident 
arising  out  of  and  occnrring  and  happening  In 
the  course  of  the  said  employment  and  whilst 
he  was  engaged  In  work,  labor,  and  service 
for  the  appellant;  and  that  said  accident 
was  due  to  tlie  condition  and  conditlotUB  of 
such  occupation  and  employment,  and  occur- 
red and  happened  without  any  fault  upon  the 
part  of  the  said  Intestate.  On  April  2.  1918, 
the  appellant  filed  its  answer  to  the  appellee's 
complaint,  and,  after  admitting  its  corporate 
existence  and  that  It  was  engaged  In  the  has- 
ardous  occupation  of  mining,  denied  each  and 
every  allegation  In  the  complaint  contained, 
except  those  expressly  admitted,  and  further- 
more pleaded  as  separate  and  aflSrmatlve  de- 
fenses, that  If  the  deceased  came  to  his  death 
as  in  the  complaint  alleged,  It  was  by  reason 
of  his  own  carelessness  and  neglect,  and  that 
the  deceased  had  assumed  the  dangers,  risks, 
and  hazards  of  the  bnslnesB,  and  further 
pleaded  that  the  deceased  was  In  the  onidQ^- 
ment  of  another. 

The  case  was  tried  to  a  Jury  and  resulted 
in  a  verdict  and  Judgment  for  the  appdiee 
for  the  sum  of  $S,000  damages.  The  appel- 
lant brings  the  case  here  on  appeal,  assign- 
ing a  number  of  errors.  Those  deemed  ma- 
terial or  important  are  considered  In  the  opin- 
ion. 

W.  L.  Bamnm  and  George  J.  Stonranan, 
both  of  Phoenix,  for  appellanL 

Alexander  &  Christ?,  of  Pbcenlx,  for  appd- 
le& 

BAEEB,  J.  (after  sUtlng  fbe  fbcts  n 
above).  The  aiv^an^  In  one  of  Its  assign- 
ments of  error,  complains  of  the  ruling  of  tbe 
lower  court  In  refusing  to  grant  Its  motion, 
made  at  the  closing  of  all  tbe  evidence  in  fbe 
case,  to  direct  the  Jary  to  return  a  verdict  In 
its  favor,  oa  tbe  ground  and  for  the  reason 
that  tile  evidence  was  Insufficient  to  prove 
that  the  appellee's  Intestate  was  In  the  em- 
ployment of  tbe  appellant  at  the  time  ot  his 
death,  but  that,  on  the  contrary,  the  evidence 
showed  that  the  said  Intestate  was  In  the  em- 
ployment of  one  Henry  Nolte,  an  ^dependent 
contractor.  Thto  assignment  presento  the 
controlling  qaestlcm  in  the  case  for  detennt 
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nation  and  necessarily  requires  of  ns  an  ex- 
amination Into  the  state  of  the  evidence.  As 
to  tbe  law.  It  Is  frequently  said  In  the  cnam 
tbat— 

•*  •  ♦  •  To  draw  the  dietinctlon  between 
Independent  contractors  is  often  difficult,  and 
the  rules  which  courts  have  undertaken  to 
lay  down  on  the  subject  are  not  always  simple 
of  application.'* 

Bnt  we  do  not  think  that  the  legal  princi- 
ples applicable  to  the  facts  of  the  present 
case  are  greatly  liir<ATed  or  dlfflcolt  to  com- 
prehend. 

In  the  recent  case  of  Swansea  Lease,  Inc., 
T.  Molloy.  183  Pac  740,  the  writer  of  the 
present  oplnlm  had  occasion  to  examine  the 
qaestl(ui,  and  many  authorities  from  different 
iuris^ctlons  are  there  cited.  There  la  a  vast 
amount  of  learning  upon  the  subject,  and  the 
collation  of  authorities,  as  found  In  the  notes 
attached  to  the  following  cases,  furnish  an 
abundance  of  anthorlttes  npdn  tbe  subject 
Richmond  v.  Sltterdlng.  101  Va.  S64,  43  S.  E. 
682,  65  U  R.  A.  446,  99  Am.  St  Rep.  879; 
Messmer  v.  Bell,  etc.,  Co.,  133  Ky.  19.  117  S. 
W.  846,  19  Ann.  Cas.  1 ;  Cockran  r.  Rice,  26 
S.  D.  393.  128  N.  W.  583,  Am.  Cas.  1913B, 
570;  Bodwell  r.  Webster,  98  Neb.  664,  154  N. 
W.  220,  Ann.  Gas.  1918C,  625.  In  Swansea 
Lease,  Inc.,  t.  Molloy,  supra,  we  said: 

"The  true  test  of  a  contractor  would  seem  to 
be  that  he  renders  service  in  the  course  of  an 
independent  occupation,  representing  the  will 
of  bis  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  tbe  means  by  which  it  is 
accomplished.  The  one  indlspenssble  dement 
to  his  character  as  an  Independeat  contractor 
is  that  be  must  have  contracted  to  do  a  speci- 
fied work,  and  have  the  right  to  control  the 
mode  and  manner  of  doing  IL  [Quoting] 
Shearman  &  Redfield  on  Negligence,  toI.  1 
(eth  Ed.)  par.  164;  [citing]  Bexamer  t.  Webb, 
101  N.  T.  S77,  885,  4  ft.  B.  766,  64  Am.  Bep. 
703." 

Reverting  to  the  record,  we  find  from  a 
brief  review  of  the  primary  facts  that  the  uif- 
fortunate  man  (Uannel  Segura)  came  to  his 
death  in  the  manner  following:  Several  min- 
ers, among  whom  was  the  deceased,  were  en- 
gaged In  sinking  a  shaft  on  the  appellant's 
mine.  In  the  progress  of  the  work,  the  men 
would  be  lowered  to  the  bottom  or  raised  to 
the  mouth  of  the  shaft  by  means  of  a  heavy 
Iron  bucket  with  a  bail,  attached  to  a  steel 
cable,  one  end  of  which  woe  fastened  to  the 
bail  of  the  bncket  and  then  carried  over  a 
.'sheave  wheel  which  was  set  Into  a  gallows 
frame  directly  over  the  mouth  of  the  shaft; 
the  other  end  of  the  cable  was  attached  to 
and  wound  around  a  drum  attached  to  a  hoist 
which  was  operated  by  a  gasoline  engine. 
The  men  would  ride  the  bucket  In  being  low- 
ered to  their  work  or  when  being  raised  to 
the  mouth  of  the  shaft  after  quitting  work. 
On  the  18th  day  of  September,  1916,  tbe  de- 
ceased and  several  other  miners  were  upon  the 


bncket  and  were  b^g  lowered  in  tbe  shaft 
to  Oielr  work  when  the  end  of  the  cable  be- 
came by  some  means  detached  from  the  ball 
of  the  bucket  at  ft  point  in  the  shaft  about 
200  feet  from  the  bottom,  and  tbe  bncket  and 
the  men  were  precipitated  or  thrown  to  the 
bottom  of  the  shaft  Four  of  the  men  were 
killed  by  the  ac<ldent,  Including  the  appel- 
lee's Intestate.  Tbat  the' accident  happsied 
unmixed  with  any  negligence  or  want  of  care 
upon  the  part  of  the  deceased  Is  not  contro- 
verted or  questioned  by  the  evidence. 

[1  ]  It  would  be  difficult  to  conceive,  by  any 
flight  of  the  imagination,  a  case  that  would 
more  completely  fall  within  the  letter  and 
spirit  of  the  Einployers'  Liability  Law  of  this 
state  than  the  case  made  by  this  uncontra- 
dicted evidence,  providing,  only,  that  the  de- 
ceased was  an  employ^  of  the  appellant  at 
the  time  of  the  accident.  That  law  fs  a  just 
and  humane  law.  It  was  adopted  pursuant 
to  a  constitutional  mandate,  and  was  enacted 
to  carry  out  the  legislative  purpose  that  ac- 
ddents  sustained  by  those  who  do  the  work 
of  an  Industry  should  be  borne  by  the  Indus- 
try and  paid  out  of  tbe  trade  product  and 
not  left  to  fall  harshly  upon  tbe  disabled 
worker,  or  his  dependent  widow  and  children. 
It  supersedes,  and  entirely  supplants,  the  his* 
torlc  concept  of  tbe  common  law,  and  all  for- 
mer statutes,  that  the  right  of  recovery  for 
Industrial  accidents  can  only  arise  from  a 
breadi  of  tbe  master's  duty  as  to  care  and 
safeguards.  Hitherto  the  master  could  only 
be  made  to  respond  In  damages  when  his  serv- 
ant was  Injured  through  his  (master's)  fault 
The  new  concept  is  tbat  tbe  master  must  an- 
swer, regardless  of  bis  (master's)  fault  This 
new  and  different  scheme  and  basis  of  Indem- 
nity for  Industrial  accidents  should  be  rcune* 
dlally  applied  by  the  courts,  with  a  view  of 
bringing  within  the  benefldal  operatioD  of  the 
law  all  workers  whose  accidental  Injuries  are 
the  result  of  Inheratt  occupational  risks  and 
hazard^  ratlm  than  with  tbe  view  of  exclud- 
ing from  tbe  operation  and  protection  of  the 
law  workers  who  justly  and  fairly  fall  within 
Its  provisions.  Arizona  Copper  Co.  v.  Ham- 
mer. 250  U  S.  400,  39  Sup.  Gt  653,  63  U  Ed. 
— ;  In  re  Rheinwald,  168  App,  Div.  425, 163 
N.  T.  Supp.  698. 

[2}  Tbe  question  is:  Was  the  deceased, 
Manuel  Segura,  In  fairness  and  fact,  an  em- 
ployd  of  the  appellant  at  the  time  of  his 
death?  The  answer  to  the  query  depend! 
upon  what  was  the  relation  of  Henry  N<dte  to 
tbe  appellant  Was  Nolte  merely  the  agent  of 
the  appellant  or  was  he  an  Indepoident  cod< 
tractor?  The  two  questions  are  so  correlat- 
ed that  the  determination  of  one  determines 
the  other.  Nolte  put  the  deceased  at  work 
in  the  shaft ;  he  hired  him.  This  fact  is  con- 
ceded In  the  record.  Nolte  was  engaged  In 
sinking  the  shaft  In  which  tbe  deceased  lost 
his  life,  under  a  written  contract  with  the  ap- 
pellant; hence -the  importance  of  conslderlns 
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tbe  ctmtract  It  U  not  pntcticftl  to  BOt  the 
contract  oat  at  length*  nnd  we  shall  deal  .onl? 
with  the  Btlpnlatiocs  found  therein  which 
tend  to  throw  li^t  upon  the  gaeatton,  Oonn- 
Bel  for  the  appellant  stramoaalr  contend  that 
the  contract  upon  its  face  shows  that  Nolte 
was  an  Indepoident  c<mtractor.  In  this  con- 
tention, we  think  counsel  are  dearly  mistak- 
en. Tbe  contract  was  for  sinking  a  three- 
compartment  shaft,  15  feet  10  inches,  by  8 
feet  8  inches,  in  the  dear,  at  the  agreed 
price  of  $36  per  foot  The  contract  does  not 
fix  any  definite  nambo'  of  feet  that  the  shaft 
was  to  be  sank.  No  time  is  fixed  within 
which  the  work  was  to  be  completed.  Nolte 
was  to  famish  all  necessary  labor,  and  was 
to  carry  on  the  work  of  sinking  the  shaft  nn- 
der  the  instracdons  of  the  appellant's  fore- 
man. The  fact  that  the  contract  does  not  fix 
the  number  of  feet  that  the  shaft  was  to  be 
sunk  left  it  optlomil  with  the  appellant  t<f 
close  down  the  work  at  any  time  without 
breadi  of  the  contract  So,  too,  Nolte  had 
tbe  right  to  quit  work  at  any  time  without 
breaching  the  contract  At  most  the  con- 
tract was  in  legal  ^eet  merely  that  the  ap- 
pellant wonid  pay  Nolte  for  such  work  aa  he 
might  do  In  stoking  the  shaft  at  the'rate  of 
$35  per  foot.  The  work  to  be  done  was  indefi- 
nite in  amount  and  subject  to  discharge  and 
control  by  the  appellant  Sudi  a  contract  is 
not  an  indqtoident  contract  but  Is  dearly 
dependoit 

In  the  case'  of  Cockran  t.  Bice,  supra,  flie 
ocmtract  was  to  do  plowing  at  the  price  of 
$1.25  per  acre,  without  stating  any  spedfled 
number  of  acres  to  be  plowed,  and  the  court, 
In  dedarlng  such  a  eontnct  not  to  be  Inde- 
pttkdoit  said: 

"To  coQStitnte  an  Independent  contractor,' 
tiie  contract  itself  mast  be  one  the  performance 
of  which  will  prodnce  a  certain  understood  and 
■pedfied  resolt— a  contract  which  eontemplBtes 
a  definite  begiiining,  contiimance,  and  ending. 
A  teat  of  Uie  relfttioDBhip  between  the  employ- 
er  and  the  employe  is  the  right  of  the  employ- 
er vnder  the  contract  to  control  the  manner 
and  continnanee  of  the  parttoular  service  and 
the  flnal  result  No  Bfiu;le  fact  Is  more  eon< 
elasive  as  to  the  effect  of  the  contract  of  em- 
ployment perhaps,  than  the  mirestricted  right 
of  the  employer  to  end  the  particular  serrice 
whenever  he  dtoosea,  withont  regard  to  the 
&uil  remit  of  the  work  itself.  T7Dder  the  evi- 
dence in  this  case,  there  was  no  contract  to 
plow  any  q»ecified  number  of  acres.  Under  the 
emplt^ment  shown,  Stevens  could  idow  at  a 
specified  rate  per  acre  and  quit  when  he  chose, 
or  Bice  could  terminate  audi  service  at  any 
thne,  without  a  hreadi  of  the  contract  to  be 
performed.  At  most,  the  contract  was  merely 
to  pay  for  fmch  plowing  as  might  be  done  by 
Stevens  at  the  rate  of  $1.25  per  awe.  Such 
contract  did  not  constitate  Stevens  aa  inde- 
pendent contractor." 

^e  stipulation  in  the  contract  that  the 
work  of  sinking  the  shaft  should  be  carried 
on  under  the  instructlona  of  the  foreman  of 


I  tbe  company  la,  In;  ovr  oplnloo,  Incpn^isteivt 
.  with  the  theory  that  the  contact  was  Iqde- 
pendent.  Whether  this  dause  means  that  tt^ 
cimipftny^B  foreman  was  to  have  the  right  to 
0Te  orders  to  Nolte  tn  reference  to  the  meth- 
ods and  details  of  accomplishing  the  work  is 
not  oitlrely  dear,  but  we  think  ttiat  we  ai^ 
Justified  In  gMf^  that  construction  to  the 
clause. 

Conceding,  as  we  do,  that  a  contract  inde- 
pendent in  its  nature,  and  made  and  entered 
into  In  good  faith,  and  wlUiout  any  Intent  or 
purpose  to  avoid  tbe  liability  fixed  by  the 
Employers'  Uablllty  Law,  may  be  a  valid 
and  binding  contract  although  It  may  have 
the  legal  effect  to  avoid  the  liability  fixed  by 
the  statute,  yet  It  must  be  conceded  that  the 
courts  will  narrowly  watch  such  a  contract, 
and  If  a  reasonable  construction  can  be  plac- 
ed upon  it  or  any  of  Its  terms,  that  will  pre- 
serve the  liability  of  the  employer  as  fixed  by 
the  statute,  the  courts  will  not  hesitate  to  so 
construe  the  contract  If  tbe  appellant 
through  its  foreman  had  the  right  by  virtue 
of  this  stipulation,  as  we  think  it  did  have, 
to  Instruct  Nolte  in  reference  to  the  methods 
and  details  of  the  work,  Nolte  was  not  an  in- 
dep^dent  contractor,  for  the  decisive  test  is: 
Who  has  the  right  to  direct  what  shall  be 
done  and  when  and  how  it  shall  be  done?  In 
other  words,  who  has  the  right  to  control  the 
work? 

'  Tbe  provision  that  Nolte  was  to  furnish  all 
the  necessary  labor  to  accomplish  the  work, 
if  it  stood  alone  and  was  construed  by  itself, 
would  indicate  that  Nolte  was  an  independent 
contractor;  but  the  rdatlon  of  Nolte  is  to 
be  determined  from  the  contract  as  a  whole 
—by  its  spirit  and  essence— and  not  by  the 
wording  or  phraseology  of  a  single  sentence 
or  paragraph.  Swansea  Lease,  Ina,  v.  Mol- 
loy,  supra.  Condderlng  the  contract  as  » 
whole,  we  tfatuk  the  provision  In  reference  t6 
toiniaihi]^  the  necessary  labor  Is  reasonaUy 
susceptible  of  the  constmctUm  that  NcMta  was 
the  mera  egoit  of  tiie  ai^ellant  fbr  Qie  pur- 
pose of  procuring  and  furnishing  laboren  to 
do  the  work.  It  seems  unreasonable  to  con- 
dude  tliat  Nolte  would  have  been  willing  to 
expend  his  money  and  occupy  his  time  to  pro- 
curing laborera  to  do  tba  work  under  a  con- 
tract whldi  fixed  DO  spedfled  octent  of  the 
work  and  which  contract  might  be  termlnat< 
ed  at  any  time  by  the  appdlant 

[8]  Assuming  however,  hut  not  conceding, 
that  tbe  contract  In  its  fitce  showed  that 
Nolte  was  an  independent  contractor,  still  the 
appellee  was  not  preduded  from  proving  by 
parol  testimony  that  Nolte  in  fact  was  not 
an  independent  contractor,  but  a  mere  agent 
of  the  appellant  The  deceased,  Segnra,  was 
not  a  party  to  the  contract  The  rule  is  tha^ 
as  between  a  third  party  and  either  party  to  a 
contract.  It  may  be  proven  by  parol  testimo- 
ny that  the  contract  Is  different  from  what  It 
purports  to  he  on  its  fhce^  Lnckle  r.  Diamond 
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Coal  Oo.  (CbL)  188  Pac.  ITS;  Watson  r.  Hecla 
Mining  Ga,  79  Wash.  883,  140  Paa  81T.  It 
was  tberefore  permlssltile  for  tbe  appellee  to 
Aow,  by  parol  testliaony,  not  only  tbe  dr- 
cnmstances  nnder  wblch  the  contract  was 
made  by  tbe  appellant  and  Nolte,  ^iut  also  the 
conduct  of  tbe  parties  while  the  work  was  be- 
ing done  nnder  It,  for  the  purpose  of  estab- 
Ushlng  the  true  relation  of  Nolte  to  tbe  ap- 
pellant, 

[4]  It  appears  from  tbe  erldence  that  Nolt6 
vas  required  to  make,  and  did  make,  dally 
written  reports  to  the.  appellant,  as  to  tbe 
work  being  done  In  tbe  sbaft,  showing  tbe 
men  employed  therein,  Including  the  deceas- 
ed ;  that  be  gave  no  bond  or  other  security  to 
tbe  cfnnpany  for  the  faltbfnl  performance  of 
the  work,  and  that  he  had  no  means  other 
than  that  earned  from  the  company  which  he 
might  use  for  the  purpose  of  sinking  the 
sbaft,  and  that  he  was  flnandally  irresponsi- 
ble, and  that  he  did  not  obtain  indemnity  in- 
surance against  Injury  to  the  men  working 
In  tbe  shaft;  that  the  company  carried  the 
deceased,  Segura,  on  Its  pay  roll  and  paid  him 
his  wages ;  that  the  company  deducted  from 
his  wages  Insurance  and  hospital  dues ;  that 
the  company  procured  Indemnity  Insurance 
against  Uabnity  for  Injuries  to  Its  employ^, 
and  paid  premlnms  therefor,  and  made  re- 
turn of  the  compensation  earned  by  Its  em- 
ployes upon  which  the  premiums  were  baaed 
as  Shown  by  Its  pay  rolls,  and  the  deceased 
vas  Indnd^  In  such  return;  and  that  the 
company  reported  to  the  Insurance  company 
the  accident  wherdn  the  deceased  was  killed. 
It  may  be  that  ndther  one  of  these  &cts, 
standing  alone,  would  be  sufficient  to  deter- 
mine the  relation  of  Nolte  to  the  appellant ; 
but  If  they  all  be  conddered  together,  in  con- 
nection with  the  Incomplete  contract  and  the 
control  of  the  work  by  the  company  as  therein 
indicated,  a  case  is  made  out  suffldent  to  go 
to  the  Jury  upon  the  relation  of  Nolte  to  the 
company,  and  the  Jury  having  necessarily 
found  by  their  verdict  that  Nolte  was  the 
mere  agent  of  the  company  In  the  construc- 
tion of  tbe  shaft,  and,  consequently,  that  the 
deceased,  Segura,  was  a  servant  or  employe 
of  the  company,  their  codcIusIod  in  that  re- 
spect is  binding  upon  us.  At  most,  the  evi- 
dence Is  susceptible  of  two  Interpretations — 
one  that  Nolte  was  an  independent  contractor, 
and  the  other  that  he  was  a  mere  agent — 
and,  this  being  so,  the  question  was  one  for 
the  Jury  and  not  for  the  court. 

[f]  The  court  in  one  instruction  grouped  a 
number  of  facts  proven  In  the  case  and  told 
the  Jury  they  might  consider  these  facts,  to- 
gether with  all  the  other  facts  and  drcum- 
stances  In  the  case.  In  determining  whether  ap- 
jMllee's  Intestate  was  an  employe  of  the  com- 
pany. Complaint  Is  made  of  this  Instruction, 
because  It  Is  said  that  it  singles  out  certain 
facts  and  ^ves  them  undue  prominence.  We 
do  not  think  there  Is  any  merit  In  this  con- 


trition. The  genml  mle  la  that  an  Inatrne- 
tlon  ahonld  not  give  nndne  promlneooe  to 
facts  by  singling  them  ont  for  special  consid- 
eration, and  ordinarily  the  Instmctlfni  at- 
tacked would  be  hdd  to  be  erroneous  as  vio- 
lative of  the  rale ;  but  on  examination  of  tbe 
record  we  find  the  facts  unbraced  In  the  in- 
struction were  all  provoi  by  practically  un- 
contradicted testimony,  and,  this  being  so,  we 
can  see  no  valid  roas<m  why  the  Jnry  sboold 
not  be  told  that  tbey  might  consider  these 
&cts  with  all  the  other  facts  and  drcnio- 
stances  proven  in  the  case.  This  the  Jury 
were  told  they  might  do.  Had  there  been  any 
serious  dispute  about  the  facta  embraced  la 
the  Instruction,  onr  conduslon  might  be 
different  While  we  do  not,  nnder  the  dr- 
cumstances,  condemn  this  partlcnlar  Instrac- 
tion,  we  do  not  approve  of  It  as  good  pracdoe. 
It  would  have  been  better  had  the  Instruction 
not  been  given.  38  C^c.  1678 ;  Gordon  v.  Bur- 
rls,  1S8  Mo.  223,  64  S.  W.  546;  Pllfclns  et  aL 
V.  Hans  et  aL,  87  Nebw  7, 126  N.  W.  804. 

[1]  The  court,  ai  a  part  of  its  diarge  to  the 
Jury,  read  paragraiOi  8160,  OlvU  Code  (1018), 
to  the  tiBCect: 

"That  any  contract,  rule,  regulation  or  device 
whatsoever,  the  purpose  or  Intent  of  vHiidi 
Bhall  be  to  enable  any  employer  to  exempt  him- 
self or  Itself  from  any  liability  created  1^  this 
chapter,  riiall  to  that  extent  be  void.  •  •  •  " 

This  actlm  of  the  court  la  attacked  by  one 
of  the  assignments  ot  error  for  the  reason 
that  there  was  no  evidence  upon  which  to  base 
sudi  a  diarge.  We  dlfCer  with  oounsd  for  ai^' 
pellant  on  this  point  There  la  evidence  in 
the  record  that  the  contract  bdween  Nolte 
and  the  appellant  on  its  face  shows  that  it 
was  executed  on  April  A,  1916.  There  is  also 
evidence  In  the  record  that  the  notice  stated 
that  bids  would  be  received  for  doing  work 
up  to  5  p.  m.,  April  8.  1916.  It  further  ap- 
pears that  tbe  general  manager  of  the  appel- 
lant testified  that  the  contract  in  question 
was  not  executed  or  entered  into  until  after 
the  time  had  expired  for  the  reception  of 
bids.  It  further  appears  that  the  certificate 
of  tbe  notary  public  who  took  tbe  acknowl- 
edgment of  the  contract  bears  no  date.  Up- 
on these  facts  and  drcumstances,  the  court 
might  well  have  given  the  charge.  Tbe  Integ- 
rity of  the  contract  was  involved. 

[7]  Another  assignment  of  error  Is  baaed 
npon  the  ruling  of  the  court,  allowing  the 
policy  of  Indemnity  Insurance  issued  to  the 
appellant  by  the  Guardian  Casualty  &  Guar- 
anty Company,  to  be  Introduced  In  evld^ra^ 
The  policy  was  unquestionably  admissible,  aa 
tending  to  show  the  real  relation  between  the 
appellant  and  Nolte.  True,  it  is  not  at  all 
cMicInslve  of  that  question,  still  It  was  a  cir- 
cumstance proper  to  be  submitted  to  tbe  con- 
sideration of  the  Jnry.  In  the  case  of  Laffery 
V.  United  States  Gypsum  Ga,  88  Kan.  349,  111 
Pac.  498,  4G  Lu  R.  A.  (N.  8.)  830,  hna.  Cas. 
1812A,  690,  It  Is  said: 
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"Where  It  was  a  material  qneBtion  for  the 
jury  whether  one  acting  as  superintendent  of 
a  mine  was  so  snperintendinc  it  for  the  owner 
as  its  employ^,  or  operating  it  for  himself  as 
an  independent  contractor,  evidence  that  the 
owner  held  insurance  indemnifyins  it  against 
loss  and  damages  from  accidents  to  laborers  in 
the  mine,  and  of  the  terms  of  the  poUcjr,  and 
of  the  correspondence  between  the  owner  and 
the  insurance  compahy  and  with  the  alleged 
contractor,  was  competent  as  tending  to  show 
the  real  relation  between  the  person  so  mper 
intending  the  operation  of  die  mine  and  the 
mine  owner." 

See.  also,  note  to  Walters  v.  Appaladilan 
Power  Co.,  13  N.  O.  C.  A.  lUS-ll*. 

The  other  assignments  of  error  Imre  been 
carefully  examined,  bnt  we  do  not  find  either 
one  of  them  to  be  toiaUe,  and  consider  that 
they  are  not  of  snStelent  tntmst  to  reqaire 
separate  study  and  discussion. 

The  eTldence  autliorized  the  verdict  The 
amount  of  damages  awarded  is  exceedingly 
small  considering  that  the  deceased  left  a 
wife  and  two  children.  The  Instmctlonfl 
fairly  presented  the  law  to  Oie  Jnry, 

No  just  reason  appears  for  disturbing  tbe 
recovery  In  the  appellee's  favor,  and  we 
therefore  affirm  the  order  and  Judgment  of 
the  lower  coort 


CUNNINGBASC 
concur. 


a  J.,  and  ROSS, 


(21  Ariz,  28) 

SMITH  STAQB  CO.  et  al.  T.  SCKEBT. 
(No.  1601) 

(Sapreme  Court  of  Arizona.    Nov.  28,  1019.) 

1.  AonoN  «=»47— JoiKDXB  or  OAUSxs  or  ac- 
tion TOB  C0NTBA(7r  AND  TOST. 

Under  Civ.  Code  1013,  par.  427,  providing 
that  actions  ex  contractu  ahaU  not  be  joined 
with  actions  ex  delicto,  a  canse  of  action 
against  a  stage  company,  by  a  passenger  for 
injuries  through  its  neiJigcmce  cannot  be  joined 
with  a  canse  of  action  on  an  indemnity  policy. 

2,  Action  ^=3S0(4)— Joindib  or  pabtixs  hav- 

IRQ  DISTINCT  UABILITIES  UCPBOFXB. 

In  a  iMssenger'a  action  against  a  stage 

company  for  injuries  from  Its  negligence.  It 
is  improper  to  Join  a  company  which  issued  an 
indemnity  policy;  their  liabilities  bdng  separate 
and  distinct. 

S.  Insurance  ^6120)  — In  action  on  in- 

DBlfNITT  CONTBAOTB,  NICESSITT  OV  JUDO- 
UENT  AGAINST  FBINCIPAI. 

That  an  Indemnity  policy  covering  loss  by 
reason  of  jadgments  against  a  stage  company 
for  injuries  to  passengers  contains  a  clause 
inserted  by  order  of  the  corporation  commis- 
sion provtding  tiiat  the  policy  was  to  taiure  to 
the  benefit  of  any  and  all  persons  suffering  loss 
or  damage,  and  timt  suit  might  be  brought 
thereon  in  any  cOurt  having  Jurisdiction,  does 
not  make  It  unneceBs&ry  for  the  person  injured 


to  first  obtain  judgment  against  the  stage  eonf 
pany  before  he  can  recover  ag^nst  the  indem- 
nity company  on  the  policy. 

4.  Contracts  ^162  —  StrcH  conbtkocitoii 

ADOPTED  AS  WILL  BABVONIZI  BNTIBB  XN- 
8TBUUBNT. 

In  construing  a  contract  the  court  must 
adopt  such  cocetruction  as  will  harmonize  all 
its  parts,  conflicting  provisions  to  be  reconciled 
by  a  reasonable  interpretation  In  view  of  the 
entire  Instrument  and  tbe  surrounding  circum- 
stances, a  clause  contributing  most  essentially 
to  tile  contract  being  entitled  to  more  cmaider^ 
ation  than  one  cmtribnttaif  leas  thereto. 

Aiq>eal  from  8tq>enDr  Omirt,  011a  County; 
O.  W.  Shttte,  Jndgfr 

Action  by  Walter  Eckert  against  tbe  Smith 
Stage  Company  and  anotlur.  Judgment  for 
plaintiff,  and  defendants  appeaL  Bevmed, 
with  directions. 

li.  U  Hairy  and  Iforria  A  Halott,  all  of 
Globe*  for  appellant!. 
Hngb  11  Foster,  ot  Olobe^  for  appdlee. 

ROSS,  J.  The  appellee,  who  was  tbe 
plaintiff  below,  brought  his  action  against 
the  appellant,  the  Smith  Stage  Company, 
a  common  carrier  by  auttunoUle,  to  re- 
cover damages  for  injuries  he  claims  were 
n^Ugently  Inflicted  or  caused  by  the  stage 
company  while  he  was  Its  passenger,  end 
Joined  as  codefendant  the  Weston  Indem- 
nity Company,  alleging  tbat  tbe  Western 
Indemnity  Company  insured  the  Smith  Stage 
Company,  and  all  passengers  whicb  the  said 
Smith  Stage  Company  might  undertake  to 
transport,  during  the  life  of  the  policy.  In 
their  said  automobiles,  and  particularly  In- 
sured the  Smith  Stage  Company  and  said 
passengers  against  Injury  while  said  trans- 
portation was  being  made  In  a  certain  Hud- 
son car  (being  the  car  npoa  which  plaintiff 
was  hurt);  that  the  said  policy  contained 
tbe  following  provlsltm: 

"In  consideration  of  the  premium  at  which 
this  policy  is  written,  and  in  further  consid- 
eration of  the  acceptance  by  the  Arizona  Cor- 
poration Commission  of  this  policy  as  a  com- 
pliance with  order  No.  — ,  It  la  understood  aitd 
agreed  that,  regardless  of  any  of  the  condMona 
of  tliis  policy,  same  diall  inure  to  the  beaett 
of  any  or  all  persons  suffering  loss  or  dam- 
age and  suit  may  be  brought  thereon  in  any 
court  of  competent  Jurisdiction  within  the  state 
by  any  person,  firm,  assodatiMi,  or  corporation 
suffering  any  loss  or  damage.  If  final  judg- 
ment is  rendered  against  the  assured  by  reason 
of  any  loss  or  claim  covered  by  this  policy,  the 
company  shall  pay  said  judgment  up  to  the  lim- 
its expressed  in  tbe  policy  direct  to  the  plain- 
tiff securing  said  Judgment  or  the  legal  holdev 
thereof,  upon  the  demand  of  eaU  pUlidiff  «r 
bolder  thereof,  whether  the  assued  bo  or  be 
not  financially  responsible  in  tbe  amount  of 
the  said  judgment,  and  that  this  policy  may  not 
be  canceled  by  either  party,  except  that  writ- 


<^For  oUm  cases  see  ■ame  tople  and  KBrT-NtWBBB  la  all  Key-Nnmbered  IMgesU  and  Indeiss 
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ten  notice  of  the  lame  ahaH  bare  been  previ- 
oubIt  Kiven  for  at  least  ten  days  to  said  Cor- 
poratioD  CommiBsion  prior  to  tbe  cancellation 
of  aucb  policy.  In  all  other  respects  tbe  terms, 
limits,  and  conditions  of  tUs  policy  remain  un- 
changed." 

No  otter  provision  of  the  policy  of  insur- 
ance or  Indemnity  is  set  out  In  the  complaint, 
except  that  the  liability  is  limited  to  99.000. 
Tbe  cause  of  action  alleged  against  tbe 
Smith  Stage  Company  la: 

1%at  on  July  17.  1917,  it,  as  a  common  car- 
rier, agreed  and  undertook— for  a  conaideration 
of  36  cents  to  be  paid  at  tbe  end  of  the  jont- 
ney— to  safely  transport  plaintlfF  in  one  of  Its 
aatomobilea  from  ACdland  City  to  Globe,  Ariz.; 
"that  by_  Its  negligence  the  defendant  failed  to 
keep  its'  said  promise  of  safe  transportation; 
that  the  said  Smith  Stage  Company  on  said  day 
so  negligently  drove  said  automobile  at  such 
an  ezcesslTe  rate  of  speed  behind  another  au- 
tomobile, and  In  t^e  face  of  an  approaching  aa- 
tomoblie;  that  it  collided  with  the  automobile 
in  front  of  it,  whereby  the  plalnUff  was  thrown 
from  said  antOmobUe  and'his  arm  waa  perma- 
nently injured  and  its  usefulness  destroyed; 
that  said  the  Smith  Stage  Company  drove  said 
automobile  in  excess  of  the  statutory  rate  of 
speed  allowed  on  said  road  at  said  place  at 
said  time;  that  said  Injuries  to  the  plaintiff 
were  the  natural  and  readily  foreseeable  con- 
s'equence  of  the  negligence  of  the  defendant, 
and  the  said'  negUgence  waa  the  proxfanate  and 
natural  cMuw  of  said  bijuxiei;  that  said  in- 
jury was  received  while  tbe  plaUitiS  waa  a  pas- 
SKiger  aa  aforesaid  In  the  Hudson  car  while 
operated  by  the  defendant  the  &nith  Stage 
Oompany  ai  a  common  carrier  aa  aforeuid." 

Following  an  allegation  that  the  plalntUT 
waa  damaged  In  the  sum  of  (10,000  la  a 
ivayer  that  he  recover  against  the  stage 
company  the  sam  of  $10,000  and  the  Western 
Indemnity  Company  the  sum  of  $6,000. 

The  defendant  corporations  moved  an  or- 
der of  the  court  requiring  plaintiff  to  state 
separately  and  In  separate  counts  the  cause 
of  action  on  policy  and  the  cause  of  action 
for  negligence  or  breach  of  contract  to  car- 
ry; to  strike  certain  portions  of  the  com- 
plaint, which.  If  granted,  would  have  left  but 
one  cause  of  action  and  one  defendant,  or, 
in  the  event  eald  motions  were  denied,  that 
the  complaint  be  made  more  definite  and  oer^ 
tain,  by  requiring  plaintiff  to  set  forth 
whether  the  contract  of  carriage  was  ex- 
press or  implied,  and  U  upress,  where, 
when,  and  by  whom  made,  and  that  tbe  al- 
leged policy  of  insurance  be  set  forth  ^ther 
in  terms  or  effect,  so  that  it  could  be  deter- 
mined If  it  covered  the  alleged  Injury  to 
plaintiff.  The  defendants  filed  separate  de- 
murrers to  the  complaint  allegJng:  (1)  De- 
fect of  parties;  (2)  that  several  causes  of 
action  are  imprc^rly  united;  (S)  that  com- 
plaint is  mnltlfarioiis,  in  that  it  sets  forth 
eeiiarate  and  distinct  causes  of  action  on 
several  contracts  against  different  defend- 
ants:  (4)  insufficient  facts  to  constitute  a 


cause  ot  actiw ;  and  (B)  misjoinder  of  par- 
ties defendant. 

Both  defendants  pleaded  tbe  general  iaane. 
All  motions  and  demurrers  were  overruled, 
and  trial  before  a  jury  was  liad  on  general 
Issue,  which  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  gainst  both  defendants 
for  the  sum  of  $5,000.  Both  defendant  com- 
panies anieal,  and  assign  as  errors  tbe  over- 
ruling of  motions  and  demurrers,  the  admis* 
slon  in  evidence,  over  objection,  of  insurance 
or  indemnity  policy,  and  the  giving  of  cer- 
tain instructions  requested,  The  view  tak- 
en of  the  demurrers  will  effectively  dispose 
of  the  different  motions,  and  we  will  there- 
fore pass  tbe  as^gnments  based  upon  tbe 
overruling  of  motions. 

That  the  complaint  states  two  causes  of 
action,  one  against  tbe  stage  company,  and 
one  against  tbe  indemnity  company,  ta  ap- 
parent But  it  Is  said  that  both  causes  of 
action  are  upon  contract;  Qiat  against  the 
stage  oompany  being  for  a  breach  of  its  agree- 
ment ot  safe  carriage,  and  tbe  (me  against 
the  indemnity  company  upon  its  ^reement 
of  Insurance  or  indemnity  against  loss  or 
damage  he  might  suffer  while  a  passenger 
of  the  carrier  company  by  Its  negligence. 
The  indemnity  company  was  not  a  part?  to 
the  contract  of  carriage,  and  neither  was  Uu 
plaintiff  a  party  to  tbe  contract  of  insorasce 
or  indemnity.  The  latter  contract  is  between 
the  stage  company  and  the  indemnity  com- 
pany, and  to  It  we  must  look  for  tbe  re- 
spective obligations  and  rights  of  tbe  parties 
thereto,  or  any  third  party  dafaning  rights 
thereunder.  If  any  third  person  has  any 
rights  under  the  contract,  whether  it  be  In- 
demnity against  loss  or  liability,  or  insur- 
ance, it  Is  not  because  of  any  contract  of  bis, 
but  because  of  a  contract  of  another  fbr  his 
benefit.  Two  of  tbe  terms  ot  tbe  Insnrsnoe 
or  indemnity  policy  are  as  Mlowa:  Tbe 
Western  Indemnity  Oompany  agrees: 

*'(1)  To  Indemnify  the  assured  •  •  • 
against  loss  by  reason  of  the  liability  imposed 
by  law  upon  tiie  assured  (or  damages  on  ac- 
count of  bodily  injuries  indnding  death  result- 
ing therefrom,  accidentally  suffered  or  allied 
to  have  been  suffered,  while  this  policy  ts  In 
force,  by  any  person  or  persons  (except  em- 
ployes) by  reason  of  the  ownership,  mainte- 
nance, or  use  of  any  of  the  automobiles  enu- 
merated in  item  6.  *  *  *  (c)  No  action  shall 
lie  against  the  company  to  recover  under  any 
of  the  agreements  herein  omtained  unlesa 
brought  by  tbe  assured  personally  to  recover 
money  actually  expended  by  him  In  satisfaetion 
of  claim  or  liability  Imposed  by  due  process  of 
law,  resulting  from  injuries  actually  caused  by 
reason  of  the  ownership,  maintenance,  and  use 
of  said  automobiles.  *  •  •  ■* 

We  quote  these  two  provisions  of  tbe  policy 
at  this  time  to  show  what  kind  of  loss  or 
damage  the  indemnity  company  bound  itself 
to  pay.  In  the  first  place,  the  loss  or  damage 
most  be  accidentally  suffered;  second,  tba 
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ton  must  be  the  result  of  bodily  InJnriGB  or 
death;  and.  third,  tbe  accident  and  coiae- 
quent  injnry  mmt  liare  Iwen  caused  by  tbe 
negl^^raice  (tf  tiie  stage  company. 

Tbe  law  Imposes  no  respuislblllty  upon  a 
commou  carrier  for  persoDal  Injuries  nnless 
tbe  carrier  la  sallty  of  negfUgence.  Under  tbe 
common  law,  which  controls  In  this  JurladJo- 
tJon«  a  common  carrier  la  not  an  buurer  q£ 
the  safety  of  the  passenger.  So  we  see  the 
liability  of  tbe  Indemnity  company,  under  the 
terms  of  tbe  poUcy,  la  limited  to  losses  aris- 
ing out  of  tbe  tents  the  assured  stage  com- 
pany. It  does  not  assume  liability  for  losses 
ttiat  may  be  occasUxied  tv  the  stage  com- 
pany's failure  to  keep  or  perform  its  contract 
of  carriage.  Therefwc^  if  we  construe  the 
cnoplalDt  aa  appellee  would  have  us,  as 
based  upon  a  1»ea(ib  of  contract  of  carriage, 
it  is  upon  a  cause  of  action  without  tbe  terms 
and  purview  ot  tbe  policy,  and  demumU>le 
BO  far  aa  tbe  indemnity  company  is  oon- 
cemed.  However,  we  are  satisfied  that  the 
cause  of  action  stated  against  tbe  stage  com- 
pany la  one  sounding  pur^  in  tort,  and  that 
the  loss  or  damage  alleged  falls  within  the 
terms  ot  tbe  obligation  assumed  by  tbe  in- 
demnlty  company  aa  expressed  in  tbe  provl- 
alon  inserted  In  tbe  policy  at  flie  request  of 
the  Oorporation  Commlsdon;  it  being  the 
provision  set  forth  in  the  complaint 

[1]  Bat,  accepting  this  view  of  the  com- 
plaint that  it  states  a  cause  of  action  against 
the  stage  company  for  negligence  and  one 
against  the  Indemnity  company  on  contract, 
the  causes  being  unrelated  to  each  other,  ex- 
cept as  Indicated,  are  they  properly  united? 
We  think  not  The  statute  (paragraph  427, 
Civil  Code)  provides:  "Actions  ex  contractu 
shall  not  be  joined  with  actions  ex  delicto." 
This  Is  the  common-law  rule  (1  C  J.  106B,  S 
209),  and  stands  unaffected  by  any  other  pro- 
visions of  our  statute  law.  In  Continental 
Securities  Ca  v.  Tuma  Naticmal  Bank,  20 
Ariz.  — ,  176  Pac.  672,  we  said: 

"Where  the  Code  dasslfies  caoBes  of  action 
that  may  not  be  Joined,  sadi  classification  is 
binding  upon  the  eourt" 

[2]  There  Is  also  a  misjoinder  of  parties 
defendant.  They  are  not  jointly  liable  on  the 
policy.  The  stage  c<nnpany'B  liability  is  one 
imposed  by  law  for  negligence.  The  Indem- 
nity company's  liability  is  one  arising  out  of 
contract  Their  liabilities  are  separate  and 
distinct.  The  stage  company  could  not  be 
sued  on  the  policy,  as  it  has  assumed  none  of 
the  obligations  thereof ;  nor  can  the  Indemni- 
ty company  be  sued  for  the  tort  as  it  was  not 
a  party  to  it  The  two  causes  of  action  do  not 
run  against  or  aCTect  both  of  the  defendants, 
which  we  have  held  to  be  necessary  before 
they  can  be  joined  as  defendants.  Richard  v. 
Wamekros,  14  Ariz.  488, 131  Pac.  164;  Ccmt 
Securities  Go.  v.  Tuma  National  Bank,  supra. 

It  Is  manlfiest  from  an  inspecttm  of  the 


cmq^laint  that  the  action  was  brought  upon 
the  theory  that  the  contract  of  the  indemnity 
company  was  one  for  Insunnoe.  It  is  al- 
leged that  the  indonnity  company  ''particu- 
larly insured  Oie  said  Smith  Stage  Cwnpany 
and  said  passei^ers  against  injury."  If  s^ 
It  1b  insurance  against  accidental  bodily  in- 
Jury  or  death  nc^igently  caused  by  the  car- 
rier stage  company  in  the  opwatlon  of  one 
of  Its  antomobUea,  and  8(dely  the  contract 
<tf  tfie  indemnity  company.  It  la  too  clear 
1m  argummt  that  a  poson  Insured  against 
accident  In  Instltntinc  suit  on  a  poU<9  to 
collect  from  Insurer,  need  not  jdn  the  owner 
of  the  vehlde  In  wUdi  or  by  whldi  he  was 
injured  as  a  codefendant  Since  the  policy  In 
this  case  names  the  particular  kind  of  acci- 
dent and  the  person  by  whom  it  must  have 
beoi  occasioned,  the  circumstances  of  tbe 
accident,  as  that  it  was  nei^igent  aad  com- 
mitted 1^  tbe  stage  OHnpany,  would  have  to 
be  set  forth  in  the  complaint,  but  only  for 
the  purpose  of  showing  that  fba  accident 
was  one  of  the  kind  Insured  against  Tbn 
stage  company,  however,  la  nether  a  neces- 
sary  nor  a  proper  party  defendant  In  a  suit 
np4xi  the  policy  by  the  Insured  persnt.  If  it 
be  an  insurance  policy. 

[S]  After  much  thought  and  investigation, 
we  have  concluded  that  the  Indemnity  com- 
pany's contract  Is  not  one  of  Insurance,  but 
<»ie  of  condltimal  liability;  the  condition  be- 
ing that  the  Injured  person  must  first  obtain 
a  Judgment  against  the  assured  stage  com- 
pany before  he  has  any  remedy  against  the  in- 
demnity company  on  the  policy.  The  policy, 
before  the  provision  relied  upon  by  plaintUf 
was  made  a  part  thereof  at  tbe  Instance  of  the 
Oorporation  Commlssifm,  was  the  usual  poli- 
cy of  Indemni^  against  loss  by  the  assured. 
By  its  terms  no  one  could  sue  or  recover 
thereon,  except  the  assured,  and  he  only  aft- 
er he  had  settled  with  the  injured  person  bis 
dalm  or  judgment  The  latter  waa  not  a 
beneficiary  of  the  policy.  But  granting  that 
the  policy  Is  oae  of  Indemnity  against  liabili- 
ty, the  rule  is  unchanged,  except  that  some 
courts,  in  such  cases,  have  held  the  liability 
on  the  policy  an  asset  of  the  estate  of  tbe 
assured,  and,  as  such,  subject  by  garnish- 
ment or  other  proper  proceeding,  to  the  pay- 
ment ot  the  Injured  person's  Judgment  In 
neither  case  may  the  Injured  sue  directly 
upon  the  policy.  Allen  v.  iEtna  life  Ins.  Ga, 
76  O.  C.  A.  265,  145  Fed.  881,  7  I*  R  A.  (N. 
S.)  968,  and  notes;  Fuller's  Accident  and 
Employers*  LiablHty  Insurance,  461-468; 
1  Joyce  on  Insurance,  H  27a,  27b.  Mr.  Fuller 
states,  at  page  464: 

"It  most  first  of  an  be  borne  In  mind  that 
these  policies  of  insurance  are  secured  to  re- 
imburse employers  for  damages  sastained  by 
reason  of  Injuries  to  others  for  which  they  may 
be  legally  responsible.  Tbe  policies  are  writ- 
ten, not  for  the  sake  of  Injured  cnvtoyfts,  but 
for  the  benefit  of  amiAoyers  who  have  aaffsrsd 
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loM  by  rea«m  of  their  oominon-law  or  atatn- 
torr  UabOl^.  The  preminniB  are  paid  by  th« 
enployers,  and  the  employers  are  the  beoefi- 
<darie8  thereof.  The  poUciea  now  most  com- 
Aionly  in  force  are  contracta  'of  indemnity 
against  lOBB,  and  not  of  insurance  against  lia- 
bility. They  are  not  subscribed  to  for  the  ben- 
efit of  Injured  employes,  and  there  is  no  privity 
between  them  and  the  employers.  Therefore 
no  action  win  lie  under  soch  policies  until  a 
loss  has  aetnally  been  suffered  by  the  assured 
throogh  tba  llgnldation  of  a  Judgment  of  an 
Injaf  ed  employ^  and  then  action  can  be  brought 
only  for  the  benefit  of  the  aasored." 

TSie  rules  o£  Inteipretatloii  emidived  by 
the  coarts  In  constmlng  employera'  indemni- 
ty are  otMcarred  In  the  cocudderation  of  com- 
moD  carriers'  indemnity  against  lose;  tbey 
are  goremed  by  the  same  principtee.  1  Joyce 
on-Insnranee,  |  27e;  Fattersoa  t>.  Adan.  119 
Minn.  S06,  188  If.  W.  281,  4S  L.  B.  A.  CN.  S.) 
184,  and  notes.  It  is  seen,  tiien,  Omt  under 
tbSM  forms  at  Indemnity  Uie  injured  em- 
ployS  or  passenger  and  his  rights  receive  very 
little  c<ni>lderatl«i.  It  was  oiOy  when  the  as- 
sured was  flnandally  aUe  to  respoDd  In  dam- 
ages that  he  coold  be  certain  of  collecting  his 
Judgment  for  injuries.  It  his  Judgment  cred- 
itor were  InwlTent  or  a  bankrupt,  he  could 
not  sue  on  the  policy;  and.  in  some  cases, 
has  been  denied  the  rlf^t  to  reach  the  pro- 
ceeds of  the  policy  garnishmrait  or  other- 
wise. Allen  T.  .;S<tna  Ufe  Ins.  Co.,  supra. 

When  the  policy  in  quefitlon  was  offered 
or  proposed  by  the  stage  cconpany  and  the 
indemnity  company  aa  their  contract,  the 
Corporation  Commiselon,  knowing  as  it  did 
the  little  or  no  protection  therein  secured  to 
a  person  injured,  required  the  Indemnity  com- 
pany to  consent  to  the  terms  ot  the  provision 
relied  upon  by  the  plaintiff,  and  the  same  ac- 
cordlngly  was  Indorsed  on  the  policy  and  be- 
came a  part  of  the  contract  of  indemnity.  In 
that  provlsl<m  the  indemnity  company  agrees 
that  the  policy  shall  inure  to  the  benefit  of 
any  person,  or  all  persons,  suffering  loss  or 
damage,  and  snch  person  or  persons  may  bring 
suit  thereon,  and  further  agrees  to  pay,  upon 
demand,  any  Jui!tement  that  an  Injured  person 
might  obtain  against  the  assured  stage  com- 
pany, not  to  exceed  the  limits  expressed  in  the 
policy,  "whether  the  assured  be  or  be  not 
financially  responsible  in  the  amount  of  said 
Judgment."  In  other  words,  under  this  pro- 
Tislon  ot  the  policy,  if  the  party  claiming 
ttiat  he  was  injured  establi^  in  a  suit 
against  the  carrier  that  he  sustained  loss 
or  damage,  he  is  not  compelled  to  seek  satis- 
faction of  his  loss  or  damage  out  of  the  as- 
sured, but  can  call  directly  upcm  the  indemni- 
ty compaoy  to  liquidate  his  Judgment,  and 
in  default  "suit  may.  be  brought"  upon  the 
polley.  As  we  have  seen,  ttie  agreonent  in 
tbe  p(dic7»  as  orlglnaUy  drawn,  was  that  the 
indemnity  cmnpany  would  indemnl^  the 
cmnpany — 


*^againat  loss  by  reason  of  the  UaUBt?  Invoe- 

ed  upon  the  assured  for  damages  on  account 
of  bodily  injuries,  including  death,  resulting 
therefrom,  accidentally  suffered  or  alleged  to 
have  been  suffered  whUe  this  poUcy  is  in  force." 

It  also  a  pears  from  what  we  have  said 
that  the  words  "loss  and  damage"  mean  a  real 
loss — one,  at  least  so  far  as  the  Indemnity 
company  Is  concerned,  fliat  has  been  put  in- 
to Jud^ent  against  the  assured.  The  in- 
jured person  must  not  only  prove  loss  or 
damage,  but  he  must  prove  that  the  loss  or 
damage  was  caused  by  the  negligence  ot  the 
stage  company.  If  he  be  injured  ever  so 
seriously  without  fault  of  the  assured,  there 
would  be  no  respondUlity,  no  loss  or  damage, 
within  the  contemidatlon  of  law.  It  will 
be  noted  that  the  provision  Inserted  In  policy 
by  direction  of  the  Corporation  Commlaalon 
was  not  Intended  to  supplant  all  tbe  terms 
and  conditions  Of  the  <nlglnal  contract. 
Therein  it  Is  said: 

"In  all  other  respects  the  terms,  limits  and 
conditions  ot  this  policy  remain  unchanged." 

One  of  the  tenns  of  the  polley  Is  that  the 
injured  person  must  first  establish  his  daim 
by  suit  against  the  assured.  His  damages 
must  be  liquidated  before  he  can  enforce 
their  payment  from  the  stage  company,  ^e 
IwUcy  provides  for  inunedlate  notice  from  the 
assured  to  the  Indonnlty  company  of  any  ac- 
cident, of  any  claim  made  for  damages,  and 
of  any  suit  brot^ht  against  it  Tbe  assured 
agrees  to  assist  in  defending  suits  brought 
against  it  by  securing  evidence,  Information, 
and  the  attendance  of  witnesses.  To  require 
these  obligations  on  the  part  of  the  assured, 
or  the  Injured  person,  for  that  matttf,  to 
be  carried  out,  would  not  cwfllct  with  the 
provisions  of  the  Inserted  daaae,  if  it  be  hdd 
that  the  Injured  person  may  sue  the  indan- 
nlty  company  on  the  policy  to  recover  his 
judgment  against  the  assured,  if  he  obtain 
one,  and  at  the  same  time  It  \rill  protect  the 
indemnity  company  from  possible  collnsioD 
betwe^  the  assured  and  the  Injured  person, 
or  from  indifference  upon  the  part  of  tbe 
assured.  If  the  position  of  appellee  Is  main- 
tained, to  the  effect  that  tbe  undertaking  in 
tbe  policy  runs  directly  to  the  injured  person, 
and  is  the  Joint  and  several  obligation  of  the 
Insured  and  insurer.  It  would  follow  that 
the  injured  person  oould  sue  the  Indemnity 
company  thereon  alme  and  without  previous 
notice  of  the  accident,  or  any  claim  of  dam- 
ages therefor,  leaving  the  Insurer  to  make 
bis  defense  as  beet  he  could,  without  the 
aid  of  any  party  to  the  wrong  oat  of  which 
the  cause  of  action  ar<»ei. 

[4]  This  unfair,  not  to  say  nnreastMiable, 
situation  in  which  tbe  indemnity  company 
would  be  placed,  we  think,  was  not  In  contem- 
plation of  any  of  the  parties  to  tbe  contract  A 
nuffe  Just  and  reasonable  ocndurion,  it.  would 
Mem,  wonld  be  that  it-was  within  the  contem- 


Digitized  by 


Google 


EABPSA  V.TIPPLa 

<1«4P.) 


VMK! 


platlon  of  Uie  contracting  parties  that  the  in- 
jured person  must  first  establish  his  claim 
against  the  wrongdoer  In  his  action  for  negli- 
gence and  thereafter  be  assured  of  the  fruits 
of  his  victory  by  being  permitted  to  collect 
from  the  indemnity  company.  If  it  is  held  that 
the  general  expresdcm  In  the  inserted  provi- 
sion, that  the  policy  "shall  Inure  to  the  bene- 
fit at  any  or  all  persons  snfterlng  loss  or 
damage  and  suit  may  be  brought  thereon 
*  *  *  by  any  person,  firm,  assodatloa, 
or  corporation  suffering  any  such  loss  or  dam- 
age," means  that  such  suit  may  be  brought  on 
the  policy  only  after  such  loss  or  dam^e  haB 
been  estat^hed  In  an  action  against  the  as- 
sured, its  tenna  are  literally  met,  without 
In  any  way  nullifying  the  other  provisions 
of  the  contract  that  make  it  a  condition  pre- 
cedent to  the  Indemnity  company's  Uablllty 
that  the  assured  be  first  sued  by  the  Injured 
party  and  his  kws  or  damage  established. 
But  if  the  injured  person  is  permitted  to  ane 
the  indemnity  company  on  the  policy  before 
he  has  proved  his  loss  or  damage  against 
the  assured,  one  of  the  most  Important  pro- 
vlstons  of  the  contract  is  comidetely  nullified. 
It  is  the  duty,  of  the  court  to  adopt  that  con- 
struction of  a  contract  that  will  harmonize  all 
its  parts.  It  la  only  by  following  the  plain- 
tiff's conitruetiou  of  the  contract  that  the 
two  proTistooB  became  Inharmonious  We 
feel  that  we  must  fcdlow  the  rule  which 
states: 

"Where  two  clauses  are  ineonslstent  and  con- 
flictiug,  they  must  be  construed  so  as  to  give 

effect  to  the  hitention  of  the  parties  afl  col- 
lected from  the  whole  Instrument,  and  appar- 
ently conflicting  provisions  must  be  reconciled, 
if  poislble,  b;  any  reasonable  interpretation; 
it  being  necessary  for  this  pnrpose  to  conaid- 
«r  the  entire  lustrnment  and  the  snrrounding 
■circamstances.  If  one  clause  Is  at  variance 
with  another,  the  one  contributing  most  essen- 
tially to  the  contract  will  be  entitled  to  more 
consideration  than  that  which  contributes  less, 
or,  as  has  been  aald,  the  clause  which  essen- 
tially requires  something  to  be  done  to  effect 
the  general  purpose  of  the  contract  itself  is  en- 
titled to  greater  cooperation  than  the  other." 
18  a  X  B36,  f  487. 

We  are  tberefbre  of  Qie  opinion  that  the 
policy  in  qoestton  *inored  to  the  benefit"  of 
plaintiir,  and  that  be  *Wy  bring  mit  tbere- 
on"  If  the  Indemnity  cranpuiy,  on  demand 
after  final  Judgment  against  the  stage  com- 
pany, r^oBea  to  pay  tAe  same.  In  this  view 
of  the  caae  it  follawa  Out  tba  cauM  of  ac- 
tion against  the  stage  company  was  Improp- 
erly united  with  the  cause  of  action  against 
Qie  indemnlt7  company,  because  th^  are 
separate  and  distinct  causes  of  action  against 
different  defendants,  and  because  tiie  facts 
stated  do  not  coiutitate  a  cense  of  action 
against  the  indemnity  company,  and  because 
It  lenflted  In  a  misjoinder  of  partlee  defend- 


ant Neither  ttw  policy  nor  the  effect  of  It 
was  pr(^>erly  pleaded,  and  it  should  not  have 
been  admitted  in  evidence  against  the  indem- 
nity company;  and  it  was  not  competent 
evidence  against  the  stage  company,  because 
the  stage  company  was  no  par^  to  IL 

This  leaves  the  Instructions  of  which  com- 
plaint is  made,  both  those  given  and  those 
refused,  undisposed  of.  We  have  not  ex- 
amined them  critically,  and  do  not  pass  upon 
them,  feeling  that  upon  a  retrial,  if  those 
given  are  not  iH*oper,  they  will  not  be  asked, 
and,  if  aslced  refused,  and  that  those  reqoeat- 
ed  will  receive  the  same  treatment 

For  the  reasons  given,  the  Judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  sustain  demurrera  as  Indicated  and  grant 
a  new  trial  to  the  def^dant  flie  Smith  Stage 
Company,  with  leave  to  the  plaintiff  to 
amend  his  complaint  to  conform  herewith, 
tf  be  may  be  so  advised,  and  that  the  action 
against  the  Indemnity  company  be  dismissed. 


CUNNINGHAM,  a 
concoTB. 


J.,  and  BASEE,  J., 


HARPER  T.  TlfVLSt. 


(n  Arlx.  43) 
(No.  1780.) 


(Supreme  Court  of  Arlsona.    Not.  28, 

1.  PABSnr  AND  CHXIJ>  «B>2(3)  —  OCSTODT  OV 

CHILD. 

Father  is  entitled  to  minor  child  as  against 
maternal  grandmother,  notwithstanding  moth- 
er's dying  request  that  grandmother  have  ^Ud, 
since  mother  was  not  vested  with  testamentary 
disposition  of  child  during  lifetime  of  father, 
and  could  not  give  child  away  without  his  con- 
sent 

2.  Pabbnt  ah n  ohtld  «a32{i),  8(1)— Father's 

FB0HI8S  HOT  TO  TAKB  CHILD  ROH  OKAHD* 

HOTHZK  INVALID. 
Father's  promise  not  to  separate  his  minor 
child  from  grandmother  was  void,  as  against 
public  policy,  for  a  father  cannot  make  a  valid 
and  irrevocable  contract  which  relieves  him 
from  the  leg^  oblation  to  maintain,  anppftrt 
and  educate  his  adnov  child. 

3.  GUASDIAN  AND  WABD  $=»10  •  AXFOIKT- 
ICXNT  or  OTTAnOIAN  IN  DISCaETION  6t  OOUBT. 

Statute  relating  to  appointment  of  guard- 
ian for  minor  child  vests  in  the  appointing 
court  or  Judge  a  very  large  discretion  In  the 
selection  and  appointment  of  a  guardian;  the 
paramount  consideration  being  tie  welfare  «f 
the  eUld  nther  than  the  tsehnleel  legal  zi^t 
of  the  parent 

4.  Guardian  and  wabd  ^^10  —  Pabbnt'S 
bight  to  chixd  except  wstekb  dfiunquent. 

Court  In  appointment  of  gnardian;  shonld 
not  invade  tlTe  natural  right  of  the  parent  to 
the  custody  and  care  of  an  infant  child,  except 
upon  a  dear  showing  of  deUaqneney  on  the 
part  of  tiie  parent 
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6.  GUABDUN  AND  WABD  <3»18(^— FBESDIIF 
nON  IN  PBOCKSDIHOa  W0»  AFFOIHTHSNT  OT 

In  gnardfanship  proceedings,-  inTcdvins  fa- 
ther's claim  to  child  as  against  parents  of  de- 
ceased mother,  it  vill  be  presumed  that  fa- 
ther's second  wife  is  a  good  woman,  and  will 
do  all  her  dnty  demands  that  she  should  do  to 
•aaiat  bnsband  in  narture,  carfe,  teaching,  and 
protection  of  the  child. 

6.  Appeal  and  bbbob  ^1011(1)— Ritzew  of 
coitfuotina  bvidbncb. 

Where  evidence  is  conflicting,  or  where  dif- 
ferent conclusions  may  be  drawn  therefrom, 
Sapreme  Court  will  not  interfere  with  judg- 
ment of  lower  oonrt. 

7.  GUABDIAN  AND  WABD  ^=>1S(4}  —  PEKSUMP- 
TlOn  or  FATHEB'8  COUPETENOT  TO  CARE  FOB 
CHIZ.D. 

It  will  be  presumed  on  gnardlanship  pro- 
ceeding that  a  father  is  competent  to  have  the 
care  and  custody  of  his  child,  in  the  absence 
of  any  affirmative  showing  to  the  contrary. 

8.  Paxbht  and  ohiu).  «=s>2(S)— Abttsk  or  pis- 

OBETION  IN  TAKING  CHILD  rSOU  FATHEB. 

Where  father  was  an  indnatrious  man,  of 
moral  character  and  exemplary  habits,  had 
well-paying  business,  had  pleasant  home  and 
family  relattres,  and  had  a  deep  afFection  for 
his  Infant  child,  court  abated  its  discretion  in 
taking  child  awmy  from  father  and  pladng  her 
in  matenud  grandparent's  care,  though  father 
bad  remarried  mbaeqnent  to  death  of  cUld's 
mother,  and  had  promiMd  grandmother  not  to 
take  cbOd  from  her. 

Ai^ieal  from  Superior  Court,  Marlon 
County ;  F.  H.  Lyman,  JnUgB. 

ArolfcatiMi  by  Devello  Tij^e  tot  hvpcltat- 
ment  as  guardian  of  the  parson  and  estate  of 
ISAry  Elizabeth  Harper,  a  minor,  opposed  bgr 
Monte  Harper.  From  an  order  appointing 
applicant  guardian,  Monte  Harper  appeals. 
Reversed. 

Derello  Tipple^  tbe  maternal  grandfather 
of  Mary  EUzabetb  Harp^,  a  minor  diUd,  ap- 
plied to  the  snpolor  court  of  Maricopa  coun- 
ty ftw  appointmeni:  as  guardian  of  tbe  per- 
son and  estate  of  the  minor,  alleging  In  bia 
petition,  among  other-  things  that  the  minor 
was  the  child  of  his  daughter,  Fannie  Fern 
Harper,  and  her  husband,  Monte  Harper,  and 
that  the  child  was  about  6^  years  of  age; 
that  about  the  1st  of  May,  1915,  tbe  mother 
of  the  child,  who  was  then  suffering  from 
tuberculosis,  came  to  his  home  with  her  child 
and  there  remained  until  March  10,  1916, 
when  she  died,  and  that  at  the  time  of  her 
death  she  gare  the  child  to  the  petitioner 
and  his  wife  to  care  for,  raise,  and  nurture 
so  long  as  they  lived ;  that  the  father  of  the 
child,  Monte  Harper,  was  temporarily  absent 
at  the  time  of  the  death  of  his  wife,  the 
mother  of  the  diild ;  and  that  upon  his  re- 
turn, very  shortly  thereafter,  he  promised 
the  petitioner  and  his  wife  that  they  should 


-always  have  the  child.  It  is  farther  stated 
in  the  petltton  that  the  father  of  the  chUd 
possesses  no  means  whatsoever  with  whltih 
to  maintain  or  care  for  the  <diild,  and  that 
he  is  not  an  Industrloiu  man,  and  that  he 
is  not  a  fit  or  ivoper  persw  to  have  the 
charge,  custody,  or  control  of  the  dilld.  It 
Is  also  alleged  In  13ie  petition  that  Qie  fa- 
ther of  the  child  remarried  In  December. 
1917,  and  that  In  Novendwr,  IQIS,  the  father 
requested  the  petitioner  and  the  petitioner's 
wife  to  allow  him  to  have  the  child  for  a 
short  visit,  to  which  Qiey  oonnoted,  Imt 
that  tiiomfter  the  father  refused  to  return 
the  child  to  the  prasesslon  of  the  petitioner 
and  his  wlfe^  and  now  dalma  the  right  to 
keep  tbe  ddlA  In  bis  custody  and  under  his 
amtrd.  It  is  also  alleged  Oiat  It  la  for  the 
best  Interests  and  welfare  of  like  child  tJiat 
tbe  petitioner  should  be  appointed  her  guard- 
ian. Tbe  estate  of  tbe  child  is  alleged  to 
oonslBt  of  a  savings  bsnlc  account  of  the  val- 
ue of  about  $20  and  four  baby  bmds  of  tbe 
value  of  about  $5  eaCh. 

Monte  Harper,  tbe  fftther  of  Ibe  dilld,  op- 
posed the  aivllcatlon  <tf  die  matnnal  gnnd- 
fatber  for  aM>olntniait  as  guardian.  After 
bearing  tbe  evidence  pro  and  con  on  tbe  ap- 
plication, the  court  found  that  all  the  allega- 
tlMis  of  tbe  petition  were  true,  and  ttaerenpcHi 
entered  an  order  ajqiMlntlng  Devello  Tinile 
guardian  of  the  person  and  estate  of  tbe 
said  minor  child,  Mary  Elizabeth  Harpor. 
Tbe  father,  Monte  Harper,  brings  this  ap- 
peal, and  seeks  to  review  the  order  of  tbe 
lower  court 

W.  li.  Bamum,  of  Pboenlz,  for  appellant 
Alexander  &  Ourlsty,  of  Phcenlz,  for  ap- 
pdle& 

BAKBR,  J.  (fittet  Stating  Qie  facts  as 
above).  We  have  In  this  case  a  contest  be- 
tween the  ftither  and  tbe  maternal  grandfa- 
ther over  tbe  custody  and  care  of  a  minor 
diild  and  ber  estate.  As  to  the  estate  of  the 
child.  It  Is  so  small  and  Inconseqnwtlal  that 
It  may  be  dropped  out  of  sight  at  once.  The 
case  is  one  of  a  delicate  nature,  and  It  may  be 
impossible  to  extricate  the  parties  from  the 
contest  without  disappointment  and  suffering 
somewhere;  but  the  voice  of  nature,  which 
declares  that  the  father  Is  the  natural  guard- 
ian of  bis  minor  child,  cannot  be  silenced. 
"The  law  does  not  fly  in  tbe  face  of  nature, 
but  rather  acts  In  harmony  with  it"  Lamar 
V.  Harris,  117  Oa.  997.  44  S.  a.  868. 

[1]  It  Is  disclosed  by  tbe  evidence  that  tbe 
mother  of  tbe  child,  shortly  before  ber  death, 
expressed  tbe  wish  that  tbe  grandmother 
should  take  the  child  and  care  for  her  dur- 
ing tbe  grandmother's:  life,  and  that  tbe  fa- 
ther, shortly  after  tbe  death  of  bis  wife,  the 
mother  of  tbe  child,  stated  substantially  that 
be  would  never  think  of  parting  the  <diUd 
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from  Its  grandmotber  as  long  u  tbe  grand- 
mother lived.  No  one  can  coiulder  the  re- 
quest of  the  dying  mother  without  a  sincere 
wish  that  Bpch  a  request  ooold  be  legally  en- 
forced. But  sudi  Is  not  the  case.  Under  ttie 
law,  the  mother  was  not  vested  with  the 
testammtary  disposition  ot  the  child  during 
the  lifetime  at  the  father.  Neither  could  she 
give  the  child  away  without  his  consent 
Hernandez  r.  Thomas,  60  Fla.  S22,  39  South. 
641,  2  L.  B.  A.  (N.  S.)  203,  lU  Am.  St  Bep. 
137,  7  Ann.  Oas.  446;  Ingalls  t.  Oampbell,  18 
Or.  461.  24  Pac  804. 

There  Is  a  striking  reeemblance  between 
Qie  facts  in  tbe  Instant  case  and  the  case  of 
MUler  T.  Wallace.  76  Ga.  479,  2  Am.  St  Bep. 
48.  That  case,  like  this,  was  a  congest,  be- 
tween the  father  and  the  maternal  grand- 
parentB  of  a  minor  child.  It  appeared  that 
the  mother  of  the  child,  shortly  before  ber 
death,  expressed  the  wish  that  her  mother 
and  ^ther  Should  take,  care  for,  and  raise 
tier  child,  end  that  the  father  of  tlie  child 
stated  that,  as  the  wife  wanted  her  mother 
to  have  the  baby,  she  should  do  so.  The 
father,  subsequently,  by  strategy  gained  pos- 
session of  the  child,  and  tbe  grandparents 
brou^t  habeas  corpus.  The  trial  court 
awarded  the  child  to  the  grandparents,  but 
on  writ  of  error  to  the  Supreme  Ck)urt  of  the 
atate  the  Judgment  was  reversed,  and  It  was 
held,  substantially,  that  the  facts  did  not  au- 
thorize the  award  of  the  <diild  to  the  grand- 
parents. To  the  same  effect  are  the  cases  of 
Looney  t.  Martin,  123  Ga.  209,  SI  S.  B.  304; 
-Sharpe  v.  Banks,  25  Ind.  495 ;  Parker  T.  Wig- 
gins (Tex.  Cav.  App.)  86  S.  W.  788. 

[2]  It  Is  true  that  there  Is  positive  evi- 
dence In  the  record  that  the  father  promised 
■the  grandmother  that  be  would  not  s^arate 
the  child  from  her  during  her  lifetime.  It 
appears  that  this  was  a  mere  volunteer 
promise  made  on  the  part  of  the  father  to 
gratify  the  love  and  accommodate  the  wishes 
-of  the  grandmother.  Apparently,  the  parties 
did  not  consider  that  they  were  making  a 
contract  about  tbe  custody  of  the  fdilld,  and 
«ven  if  what  was  said  eould  be  held  to  be  a 
contract,  it  would  nevertheless  be  void  as 
iigalnst  puUle  poUcy;  for  the  father  cannot 
make  a  valid  and  irrevocable  ccmtract  which 
relieves  him  from  the  legal  obligation  to 
fnalntain,  snpiMrt  and  educate  bis  minor 
child.  Spencer  on  the  Law  of  Domestic 
BelatiflaiB,  |  481;  BnKA»  v.  Logan,  U2  Ind. 
1S8,  IS  N.  n.  668^  2  Am.  St  BeP^  177;  Weir 
T.  Uarley,  99Ma481,ia8.W.  788,6L.B. 
A.  672;  Upsegr  t.  BattlOb  80  Ark.  287,  97  & 
W.  49. 

{t,4]  The  condusbm  of  tbe  trial  court 
must  have  beat  reached  upon  the  theory  that 
the  welfare  of  the  cblld  would  be  best  pro- 
moted by  placing  lier  bi  tbe  cnatody  of  the 
grandparent^  because  of  the  incompetency 
•of  the  fatber.  It  is  manifest  that  the  atat- 
nfe  vests  in  the  appointing  court  or  Judge 


a  vwy  large  dlscntlon  in  the  selection  and 
appdntment  tiZ  a  guardian;  the  paramount 
consideration  being  the  welfare  of  the  child, 
rather  than  the  technical  legal  right  of  the 
parents.  While  tbia  la  true,  yet  tbe  oourt 
shonld  not  Invade  the  natural  right  ot  the 
parent  to  tlie  custody  and  care  of  an  Infant 
dblld,  except  upon  a  dear  showing  of  delin- 
quency cm  the  part  of  the  parent  In  re 
Forreater.  162  OaL  493,  123  Pac  283;  Hern- 
andez V.  Thomas,  supra.  The  breaking  of  tbe 
ties  that  bind  father  and  child  to  eadi  other 
can  never  be  justified  wiOiont  the  most  sol- 
emn, and  substantial  reasmis,  established  by 
plain  proof.  In  any  form  of  proceeding  the 
sundering  of  audi  ties  shonld  always  be  ap- 
proached by  Qie  courts  "with  great  caution 
and  with  a  deep  sense  of  responsibility." 
State  T.  BichardsoQ,  40  N.  H.  274,  276.  Oi^ 
dinarily  the  fiather  Is  entitled  to  the  custody 
of  his  minor  child.  This  was  tbe  rule  of  tbe 
common  law  (2  Kent,  Coul  205;  Schouler*s 
Domestic  Relatitms,  pars.  24E^248;  Spencer 
on  the  Law  of  Domestic  Relations,  {  479), 
and  this  rule  of  the  common  law  is  reaf- 
firmed by  the  statute  In  this  state: 

'^he  father  or  tbe  mother  of  a  minor  child 
under  tbe  age  of  fourteen  years,  If  found  by 
the  court  competent  to  discharge  the  duties  of 
guardianship,  is  entitled  to  be  appointed  a 
guardian  of  sneb  minor  child,  In  preference  to 
any  other  person.  •  •  •  **  Otvil  Code  {iSOm 
par.  lUO. 

The  father  in  this  case  proved  himself  to 
be  a  moral  man,  of  exemplary  bablts,  and 
industrious.  It  Is  shown  that  at  the  tlm6 
of  the  trial  he  was  conducting  an  automobile 
business,  from  which  he  was  deriving  an  in- 
come of  (300  or  $400  a  month,  and  he  is 
therefore  In  a  posltlcm  flnanclaUy  to  care  for 
his  child.  The  Inference  to  be  fairly  drawn 
from  the  evidence  Is  that  he  entertains  a 
deep  affection  for  the  child.  His  love  and 
affection  for  his  former  wife  and  bis  family 
as  it  then  existed  Is  proven  beyond  all  ques- 
tion OiB  path^ic  message  of  love  which 
the  wife,  whoi  dying,  requested  the  grand- 
mother to  convey  to  ber  hnsband.  She  ex- 
pressed her  love  few  lier  husband  Jnat  as  She 
was  passing  away. 

[B]  True,  since  the  deaUi  of  his  former 
wife,  the  fatber  has  otmtractod  a  second  mar- 
riage; but  sball  It  be  said  tliat  be  thereby 
forfeited  bla  ri|3it  to  the  custody  of  his 
child?  Tliere  is  notUng  In  the  record  de- 
rogatmry  to  tbe  character  of  the  second  wife, 
and  it  it  b  be  i^renuned  ttiat  she  la  a  good 
woman,  and  tbat  she  will  do  all  that  duty 
demands  that  She  should  do  to  assist  ber 
husband  in  the  nurture^  care,  teadhini^  and 
protection  of  the  child.  Then  la  no  show- 
ing fbat  tile  father  la  a  man  of  vldoin 
hatdts  cr  immoral  character.  We  hav^  thai, 
a  case  where  tbe  t&ttur  la  a  man  of  good 
habito  and  morals,  with  a  lucrative  and 
growing  business,  and  lUa  borne  and  family 
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nlatfauu  pleaaant  and  hiwpy.  Be  li  In  pos- 
Besslon  of  the  child.  We  taks  it  that  the 
device  or  strata.  If  It  can  be  so  called,  by 
which  the  father  obtained  posaession  of  the 
cbUd  tsom  the  grandmother  (promising  to 
return  the  child  after  taking  it  away  for  a 
Bhort  visit,  and  filing  to  do  so),  was  sng- 
gested  rather  to  avoid  a  painful  scene  and 
angry  controven?  than  for  any  other  pur- 
pose, and  that  It  would  be  going  too  far  to 
Infer  from  what  then  occurred  that  the 
father  proved  himself  to  be  an  unsuitable 
and  unfit  person  to  have  the  custody  of  his 
child.  Certainly,  under  the  circumstances, 
we  can  find  no  warrant  in  law  for  taldn^  the 
child  away  and  placing  her  in  the  grand- 
parent's care.  We  do  not  for  a  moment  ques- 
tion the  affection  and  love  of  the  grandpar- 
euts  for  the  child,  nor  their  ability  and  dis- 
position to  cherish  and  care  for  her;  yet  It 
cannot  be  overlooked  that  they  ore  already 
in  the  decline  of  life,  and  can  scarcely  hope 
to  survive  through  all  the  years  of  the  diild's 
minority. 

[t,  7]  The  petitioner  In  this  case  recognis- 
ed the  necessity  of  affirmatively  showing  the 
incompetency  of  the  father,  as  proven  by  the 
allegation  in  his  petition  that  the  father  was 
an  unfit  person  to  have  the  custody  of  the 
child;  but  we  do  not  think  that  the  evidence 
■nstalns  the  allegatiw.  We  do  not  think 
that  the  evidence  aflirmatlvely  shows  that 
the  father  Is  an  unfit  or  Incompetent  person 
to  have  the  custody  of  his  own  child.  We 
are  not  unmindful  of  the  rule  that  where  the 
evidence  is  conflicting,  or  where  different  con- 
clusions may  be  drawn  from  the  evidence,  we 
will  not  Interfere  with  the  jodgmoit  of  the 
lower  court.  We  have,  however,  considered 
the  evidence  in  the  light  of  the  rule  tliat  it 
will  be  assomed  that  a  father  Is  competent 
to  have  the  care  and  custody  of  his  child. 
In  the  absence  of  any  affirmative  showing  to 
the  contrary. 

[I]  We  conclude  that  the  cautions,  circum- 
spect, and  humane  jndge  of  the  lower  court 
was  mistaken  in  the  exercise  of  bis  discre- 
tionary powers,  and  that  for  the  lack  of  suf- 
ficient evidence  to  sni^rt  the  finding  that 
tbe  father  was  incompetent  the  decree  ap- 
pealed pom  must  be  reversed ;  and  it  la  so 
ordered. 

(TDNNINaHAir,  a  and  BOSS.  con- 
cur. 

.  HS  CU.  App.  4») 

PSOPLB  T.  UAOY  et  at  (Olv.  1982.) 

(District  Oonrt  of  Appeal,  Third  District,  Oafi- 
'Toitala.  Oct.  8, 1919.) 

1.  NuiaAKo  .ic-jfli  Reputatiow  or  house  as 

SVIDEnCB,  VICOKB  BED    LlOBT  ABATIlfim 

Act, 

In  view  of  Bfed  Light  Abatement  Act,  |  0, 
(eneral  reputation  o!F  the  place  InvoWed  maj 


al<me  be  aofiident  to  prore  tin  eharaeter*  of 
such  place  in  a  proceeding  under  audi  act  to 
abate  a  nuisance. 

2.  NuiSAKOE  «=»84— SurrioiEHCT  ow  xn- 
nBROs  niTDEB  Bsn  ItiaHT  Abateueitt  Act. 
In  a  proceeding  by  the  state  under  the  Bed 
light  Abatement  Act  for  the  purpose  of  abating 
a  nuisance  I'Ttaring'  in  a  lionse,  evidence  held 
snfBcient  to  show  die  character  of  tke  hooM  to 
be  ImmoraL 

8.  NnxsAKOB  «s>7T— Pboobbdiho  vrdbb  Bed 

LXOHT  AnAIBMEIfT  ACT  OITZL  AOtlOR. 

A  proceeding  by  the  state  under  ttie  Bed 
Light  AbatMnent  Act  for  the  purpoae  of  abating 
a  QQlsance  ezistiDg  in  a  house  ts  not  a  erimioal 
proceeding^  but  Is  a  dvU  oetion. 

4-  NnzauroB  «s»81— Law  or  estiupmbht  hot 

AFPUOABU  TO  RED  liieHT  ABATBHBHT  AOT. 

Since  a  proceeding  by  the  state  under  the 
Bed  Light  Abatement  Act  to  abate  a  nuisance 
»iBting  in  a  house  is  a  civil  action,  witneeses 
who  induced  Immoral  women  in  the  preaenee  of 
employes  of  the  house  to  go  to  such  tunise  with  , 
thun  for  immoral  purposes  can  testifr  as  to 
snch  fact,  for  the  purpose  of  showing  that  the 
house  was  at  the  time  in  qnesdon  used  tvt  the 
purposes  alleged,  and  that  the  persons  in  duuge 
of  it  were  allowing  such  use;  tibe  law  of  entrap- 
ments  not  applytog. 

5.  Bvznxnos  «=:967(1>— HoinBi  shows  dxwb- 

nnSLT  AT  OBBTAIH  DATS  nxSDlOED  TO  ODH- 

'  TIN  US  A  HinSAHOB. 

Where  it  is  proved,  In  a  proceeding  under 
die  Red  Ught  Abatement  Act  to  abate  ■  nui- 
sance, that  the  house  wm  oasd  for  iasmonl 
purposes  up  to  a  certain  dat6b  there  is  a  pte> 
sumption,  in  view  of  Oode  Civ.  Proa  1  1963, 
Bubd.  82,  that  the  immoral  condition  oontihnad 
to  exist  so  long  as  is  usual  for  things  or  condi- 
tions of  such  nature,  In  the  absence  «f  sati^ 
factory  evidence  to  the  contrary. 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; H.  D.  Gregory,  Jndg«. 

'proceeding  by  Uw  People  of  the  State  oC 
CaUfomia  against  L.  D.  Macy  and  others 
under  the  Bed  Light  Abatement  Act  Judg- 
ment for  plalntlfl,  and  defoidants  vnwal. 

AfBrmed. 

Martin  I.  Wdsh  and  T.  L.  BatflelO,  boOk 
of  Sacramoito.  for  appellants. 

John  R.  Roblnaon,  Diet  Atty.,  of  OUco, 
for  tliePefvlfi^ 

BTTHNEnrr,  J.  acti<m  was  broufl^t 

under  the  Bed  Light  Abatement  Act  (St  1013. 
p.  20)  fbr  the  purpose  of  abating  a  nuisance 
existing  in  the  Johnson  Hons^  a  hotel  iu 
Obico,  and  of  causing  tlie  same  to  be  dosed 
as  provided  by  the  proTial«»  of  said  act 
The  Judgment  was  in  favor  of  the  plaintiff, 
frcnn  whldi  tbo  owner  of  fibe  iwemlaes  has  ap- 
pealed. Three  points  are  made  by  appeUant, 
as  follows: 

(1)  He  insists  that  the  evidence  is  Imnif- 
fident  to  sustain  the  judgment,  for  Qte  reason 
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that  It  confllats  solely  of  erldence  of  tbe 
general  reputatloD  of  said  hooae  In  tbe  com- 
munity. 

(2)  It  la  claimed  that  the  testimony  of  the 
two  Inveatlgators  or  detectlree,  who  testi- 
fied in  tlifl  case,  cannot  be  considered  by  rea- 
son of  the  application  of  tbe  doctrine  of  the 
"law  of  entrapmenta." 

(3)  The  further  claim  la  made. that  the  evi- 
dence la  Insuffifdent  to  show  that  at  the  time 
of  the  filing  of  the  complaint  on  the  14th  of 
September,  1918,  or  at  the  time  of  the  trial, 
one  month  later,  the  house  was  being  naed 
for  said  unlawful  purposes,  assuming  that 
tbe  evidence  was  sufficient  to  show  such  use 
on  August  12,  1818,  the  date  oo  whldi  the 
last  act  of  Illicit  intercoorae  and  the  repnta- 
tl<Hi  of  tbe  boose  were  shown. 

[1, 2]  From  reading  and  an  exanrt nation  ot 
the  record  we  are  satisfied  that  there  Is  no 
merit  whatever  In  any  of  tbeee  cootoittons. 
As  to  the  first  point  there  was  a  strong  show- 
ing of  tbe  bad  repntatlm  of  tbe  bouse  In  said 
community.  OSie  witnesses  who  so  testlfled 
wen  perscaiB  of  loog  iwidenGe  tbon,  or  per^ 
sons  engafed  In  bmlncsi  In  CSUcOb  or  pevsons 
whose  calling  would  tend  to  make  them 
^fiitifai.  wttb  the  general  reputation  of  any 
hotel  in  tile  coimomiity.  They  c<Hnprised 
business  mm,  mlnisten^  peace  officers,  and 
also  women  who  were  interested  in  the  so- 
cial conditions  and  welfare  of  the  communi- 
ty. Their  teatlinoiiy  was  direct^  clear,  and 
unequivocal  that  Qm  iioase  bad  a  bad  repn- 
tatlon  in  tbe  respects  Indicated.  As  an  ex- 
ample of  tbe  general  dtatacter  of  the  testl- 
uM^y  of  tbese  various  witnesses,  we  may 
quote  from  the  reerad  of  ttie  testimony  of 
Galen  L.  Bose  as  follows: 

"Q.  Do  yon  know  tbe  general  reputation  of 
the  Johnson  House  for  lewdness,  prostltotfon, 
or  assignation?  A.  I  dow  Q.  What  It  Is,  good 
or  bad?  A.  Bad. 

"OroBB-ezamination:  Q.  With  whom  did  yon 
discuss  tbe  reputation  of  the  Johnson  Honse, 
Ifr.  Rose?  A.  I  have  discussed  it.  It  came  np 
Id  a  general  way  in  a  convjersation  with  a  con- 
siderable number  of  people.  I  do  not  know  as 
I  recollect  the  iDdividaals;  but  Is  a  topic  that 
comes  np  fregnentlr  In  a  conversation  in  a 
gmeral  way.  And  In  all  of  my  conTersations  I 
never  lieani  a  gooA  word  tdt  Ibe  Jotamm  Honse^ 
and  I  Iward  a  good  maay  speak  and  they  were 
Hiat  It  was  bad." 

It  Is  to  be  observed  13iat  section  6  of  said 
act  provides: 

"In  Such  actim,  evidence  d  Uie  general  rep- 
utation of  the  place  shall  be  admissible  for  the 
purpose  of  pxovhig  tb»  eztstence  of  said  nnl- 
sanee." 

'  This  would  seem  to  imply  that  such  evi- 
dence may  be  of  Itself  sufficient  to  prove  the 
character  of  the  boose,  and  upon  this  ptdnt 
it  may  be  said  that  sddom  Is  sucb  a  strong 
showing  made  as  appears  In  the  present  in- 
stance.  But  beyond  tba^  Ibere  was  strmg 
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evidence  that  the  character  of  several  in- 
mates or  frequenters  of  the  hotel  was  moral- 
ly bad,  and  this  Is  a  circumstance  of  great 
importance  In  tbe  determination  of  the  char- 
acter of  tbe  bouse.  De  Martini  v.  Anderson, 
127  Gal.  33,  69  Pac.  207.  As  an  example  of 
this  line  of  evidence  we  may  quote  from  tbe 
record  of  the  testimony  of  WUllam  Alexan- 
der, formerly  diief  of  police,  as  follows; 

"Q.  Do  you  know  of  your  own  personsl  kuoirt* 
edge,  Mr.  Alexander,  while  yon  were  acting 
diief  of  police  of  the  city  nt  Ohlco,  of  any  wo- 
man of  a  lewd  or  bnmoral  <^aracter  going  to 
the  Johnson  House?  A.  I  do.  I  know  of  one 
Myrtle  McN'eal,  who  was.  at  one  time  an  in- 
mate of  the  house  of  prostitution  known  to  the 
house  as  such,  having  lived  in  the  Johnson 
House  for  some  time.  A.  Do  7on  know  of  any 
other  sncfa  person?  A.  Of  my  own  knowledge  I 
do  not  know  any  soeh  person,  except  tliat  I 
have  seen  women,  whose  reputation  was  known, 
to  be  bad,  go  into  tbe  Johnscm  House  at  all 
hours  of  tbe  day.** 

There  was  other  evidence  of  similar  char- 
acter and  import  In  addition  to  the  fore- 
eoiag,  there  was  the  pi^itlve  testimony  of 
the  two  Inveetigators  or  detectives  of  acts 
of  improper  relations  with  a  certain  woman 
known  as  Hazel  Howard  In  said  house  oa 
August  10  and  August  12,  191&  It  appears 
further  that  said  woman  had  a  notorious 
r^ntation  for  immorality  in  the  community 
and  was  In  conv^sation  with  the  clerk  of  the 
house  in  finmt  of  tiie  desk  In  tbe  c&ce  of  said 
premises  when  one  of  said  detectives  came 
up  and  the  agreemait  was  made  between  blm 
and  her  In  the  presence  and  hearing  of  said 
clerk  to  occupy  together  a  room  In  said 
house.  In  fact,  the  evidence  se^ns  as  strong 
and  conclusive  of  the  truth  of  tbe  charge 
against  the  house  as  has  appeared  In  any 
case  of  this  class  that  this  court  has  been 
called  np<Hi  to  consider. 

[S,  4]  As  to  tbe  second  point,  It  Is  suffldent 
to  say  that  tbe  record  ccmtalns  no  evidence 
Qiat  said  detectives  or  tither  of  Qiem  offered 
any  inducement  to  or  enticed  or  allured  or 
ui^ed  or  persuaded  in  any  manner  ttie  said 
Basel  Howard  to  commit  any  crime  or  to 
go  to  tiie  JobnsoD  House  for  any  Immoral 
purpose  whatever.  Moreover,  this  Is  not  a 
erlxnlnal  inroceedlng,  but  Is  a  dvll  action  for 
tbe  purpose  of  abating  a  nuisance,  and  If 
sudi  Inducemoit  had  been  offered  tbe  evl- 
dmoe  would  be  admissible  for  the  purpose  of 
showing  that  said  JoOmson  House  was  at 
the  time  in  question  used  for  tbe  pnrp(Mes 
alleged  In  said  otnnplaiDt  and  Uiat  the  per- 
sons in  diarge  of  it  were  allowing  sudi  use. 
In  tbls  connectlffli  it  may  be  pnq^er  to  quota 
frmn  Corpus  Jnris,  rtA.  16,  p.  88,  on  tbe  doc* 
trine  of  entrapments,  as  follows : 

"While  it  has  been  said  that  the  practice  of 
entrapping  persona  into  crime  for  tbe  purpose 
of  instituting  criminal  proseentlons  is  to  be 
deplored,  and  while  Investigation,  as  dbtin- 
gulshed  from  mere  entrapment,  has  often  been 
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»>ndemned  and  has  Bometimes  been  held  to  pre- 
vent the  act  from  beins  criminal  or  punishable, 
■the  general  rule  i»  that  It  is  no  defense  to  the 
perpetrator  at  a  crime  that  fadUtiea  for  its 
commission  were  purposely  placed  bi  his  way, 
■or  that  the  criminal  act  was  done  at  the  'deooT 
solicitation'  of  persons  seeking  to  expose  the 
criminal,  or  that  detectives  feigning  complicity 
in  the  act  were  present  and  apparently  assisting 
in  its  commission.  Elspecially  is  this  true  in 
that  class  of  cases  where  the  offense  is  one  of  a 
kind  habitually  committed,  and  the  solicitation 
merely  furnishes  erideDce  oE  a  course  of  con- 
duct." 

It  will  be  ob^ved  that  in  nearly  all  of 
those  cases  where  such  evidence  has  been 
held  inadmissible  it  has  been  upon  the 
.groimd  that  no  crime  has  been  actually  corn- 
knitted,  as  In  the  case  where  the  owner  in- 
duces a  person  to  steal  his  proper^.  In  anch 
-case  there  could  be  no  commission  of  the 
.  «rime,  if  the  property  la  taken  with  the 
owner's  consent,  since  it  la  an  essential  fac- 
.tor  of  the  crime  of  larceny  that  It  be  against 
the  will  of  the  owner.  It  may  be  further 
«aid  that  the  cases  distinguish  clearly  be- 
tween measures  used  to  entrap  a  person  in- 
to crime  and  artifice  used  to  detect  persons 
suspected  of  being  engaged  in  criminal  prac- 
"tlcea,  particularly  as  such  criminal  practices 
vitally  affect  the  public  welfare  rather  than 
Indivldnals.  Pet^le  v.  Llpbardt,  lOS  Mt<±i. 
60,  62  N,  W.  1022.  This  dlstinctioD  is  illos- 
.trated  In  the  case  of  People  r.  Haselman,  76 
OaL  460,  18  Pac.  426,  9  Am.  St  Bep.  238, 
which  was  a  criminal  proeecntifm  for  lar- 
ceny. The  ctMnpIaJning  witness  was  a  con- 
stable, who,  for  Uie  purpose  of  detectli^  per- 
sons tai  th^  placed  money  in  Ida  podcets 
.and  pretended  to  be  drunk  In  order  to  catch 
fl«ne  me  1%  the  act  of  taking  money  ttom  hia 
jtocket,  and  the  d^endant  was  cangjbt  In  this 
way.  It  was  held  that  these  acts  of  the 
canplainlns  witness,  way  of  inducement 
JliA  not  amount  to  a  consent  to  the  taUng, 
and  were  no  defense  to  the  criminal  charge. 
The  most  that  conld  be  said  in  the  preset 
•instance  as  to  the  conduct  of  said  investi- 
gatora  was  that  th^  resorted  to  arttflce 
and  strategy  and  placed  themselves  in  an 
attitude  of  willingness  to  participate  in  the 
c<»nmissl(Hi  ol  an  immoral  and  illei^  act  in 
order  to  obtain  evidence  of  the  diaracter 
of  said  house.  Of  course,  it  is  to  be  regretted 
that  it  should  seem  necessary  or  e^tedlent 
-or  proper  for  reputable  dtlzeus  to  so  ccmduct 
themselves,  but  that  Is  not  soffident  reason 
for  rejecting  their  testimony  as  altogether 
unworthy  of  credence.  Manifestly  in  this 
dass  of  cases  it  is  usnally  quite  difficult  to 
secure  eridence  of  the  true  character  of  the 
house,  and  therefore  there  is  some  excuse 
and  justlflcatlcm  tn  the  interests  of  the  public 
-welfare,  for  the  questionable  method  adopted 
by  said  investigators. 

[I]  As.  to  the  third  point,  it  Is  snfflclrat  to 


say  that  It  was  proved  that  the  Johnstm 
House  was  used  for  said  Immoral  puri>oaes 
as  late  as  August  12,  191^  and  that  there 
was  a  course  of  such  conduct  np  to  that  time. 
From  this  proof  the  presumption  would  fol- 
low that  said  C(mditlon  continued  to  exist 
as  long  as  Is  usual  for  things  or  conditions 
of  such  nature.  Code  Civ.  Proc  }  1963,  subd. 
32.  Of  course,  If  there  were  satisfactory  evi- 
dence that  the  condlH<m  had  changed,  It 
might  be  said  that  the  presumption  was  over- 
come. There  was  indeed,  the  testimony  of  the 
owner  of  the  premises  that  no  Immoral  acts 
of  the  character  diarged  had  been  cranmltted 
In  flie  house  since  said  date  ot  Augoat  12, 
1918.  He  even  went  furOier  and  dedared 
that  no  such  acts  bad  ever  been  committed 
therein.  The  lower  court,  undoubtedly,  was 
not  greatly  impressed  witii  th^  truthfulness 
of  his  statements.  We  cannot  say  that  he 
was  entlUed  to  any  more  credit  Uian  was  ac- 
corded him  by  the  trial  judge.  Aa  bearing 
upon  this  conslderatl<m  we  may  dte  Peiq^le 
V.  Dlllman,  174  Pac.  951;  White  v.  White, 
82  Oal.  427,  23  Pac  276,  7  L.  B.  A.  799;  Ho- 
henshell  r.  South  Riverside,  etc.,  Co.,  128 
CaL  627.  61  Pac.  371;  Judge  t.  Kribs;  71 
Iowa,  183,  32  N.  W.  324;  Halfinan  ▼.  8pnen, 
75  Iowa,  800.  80  N.  W.  612. 

We  think  it  must  be  held  that  the  case  was 
fairly  tried  and  Justly  decided,  and  Oiat  no 
error  whatever  appears  In  the  record. 

The  judgmmt  la  flurefoie  affirmed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern,;  HABT,  J. 


«S  Cal.  App.  448) 
EHBHABT  at  aL  v.  MAHONT  et  aL 

(oiT.  iseoj 

(District  Cenrt  of  Appeal,  Third  District,  CtSi- 
fomla.  Oct4,liaft) 

1.  Spkcdto  nanmiuiccaB  4=>114{^— Kkxs- 
siTT  ov  PLUDnro  ESBEiTTuia  or  OAtiBB  or 

AC7II0IT. 

To  obtain  relief  by  way  of  spedfie  perform* 
anoe,  it  Is  neoessary  to  plead  tbat  defoidant 
has  received  an  adequate  eonsldwation  for  tihe 
contract,  and  that  it  Is  aa  to  him  just  and  rea- 
sonable, as  required  hy  Civ.  Cod^  I  8891. 

2.  SFEczno  mroBHAirox  «=>114(2)— Sutft- 

OZEKCT  or  AU.BOATI0im  AM  TO  BUSONABU- 

Hxss  AND  vAninss. 
In  a  salt  for  apedlte  perfbrmanoa  cC  a 
contract  for  the  pordiase  idnlng  daimi^  al- 
legationa  that  the  putdiase  price  was  fair  and 
reasonable,  and  ftat  the  contract  was  as  to 
defendanta  Just,  reasonable,  air,  and  equitable, 
while  to  some  extent  Involvinff  conclorions, 
A«M  soffident  as  against  geiMral  denrairw,  in 
view  of  Cttr.  Oode^  |  8891. 
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8.  AppEix  AKD  nBot  ^»1009^— Diozsion 

OH  PBZOB  APFXAL  AS  TO  TENDBB  UW  Of 
CASK. 

A  decision  hy  the  Snpreme  Coart  on  appeal 
In  a  mit  for  speciJBc  performance  that  a  defec- 
tive tender  was  immaterial  where  a  conreyance 
would  have  been  refused  in  any  event  consti- 
tutea  the  law  of  the  case  on  a  sabaequMit  ap- 
peal,  whm  the  facta  ptennted  are  the  same. 

Appeal  from  Saperiw  Gouit,  CalaTeraa 
Goan^;  K  D.  Amot,  Judge. 

Actltm  by  Thomas  J.  Ehrtaart  and  another 
against  D.  B.  Mahony  and  others.  From  a 
Judgment  for  plalDtUEi;  defOnda^ta  vpeaL 
Affirmed. 

W.  A.  Dower,  of  San  Andieas,  f6r  appel- 
lanta. 

Snyder  ft  Snyder  and  Nutter  ft  Hancock, 
all  of  Stockton,  for  respondenta. 

BART,  J.  On  September  27,  1910.  the 
parties  to  the  action  entered  Into  a  written 
agreement  denominated  "Contract  for  Deed," 
whereby  the  plalntlffg  agreed  to  sell  and  the 
defoidants  agreed  to  purt^ase  three  certain 
quartz  mining  claims  In  Calaveras  coonty  for 
the  mm  of  $3,000,  payable  In  Installments, 
and  defendants  i^^ed  to  do  all  assessmrat 
work  on  aald  dalms  from  the  date  of  said 
contract  Defendants  paid  the  tnt  Install- 
ment at  $60,  bat  made  no  fnrtba:  payments, 
and  th^  n^lfled  plalntffTs  that  th^  refused 
to  cury  out  said  contract  or  to  pay  any  fur- 
tbtr  Installments.  On  the  19th  of  December, 
1910,  plaintUES  executed  a  deed  of  said  min- 
ing property,  conreyl^g  the  same  to  defend- 
ants, and  offered  to  ddlver  the  same  to  de- 
foidants  upon  the  payment  of  the  balance  of 
the  pnrdiaae  prices  which  defendanta  refused 
to  do.  This  action  was  broui^t  to  recover 
the  balance  of  the  purdutse  prlo^  ^fiOO,  and 
the  sum  of  $800,  which  plalntUb  allied  they 
had  expended  for  assessment  work  upon  the 
daims.  Judgment  was  In  fSvOT  of  plalntifFs 
for  the  amount  sued  f6r,  and  this  appeal  Is 
prosecuted  by  def  aidants  from  said  Judgment 
upon  the  Judgment  roll  alone. 

The  action  was  beftwe  the  Snpreme  Court 
upon  an  appeal  from  a  former  Judgment  for 
the  same  amount.  Ehitiart  ▼.  Mahony  et  al., 
170  Cal.  148,  148  Pae  934.  That  court  held, 
upon  the  authority  of  White  v.  Sage,  149  Cat. 
613,  87  Pac.  193,  and  Sparks  v.  Hess,  IS  OaL 
186,  that  the  action  here  Is  In  effect  one  for 
the  specific  performance  of  a  ccmtract,  and 
reversed  the  Judgment  for  the  reason  that — 

"The  complaint  does  not  allege,  nor  does 
the  court  find,  facts  showing  that  there  was  an 
adequate  consideration  for  the  obligation  sougfat 
to  be  enforced,  or  that  the  contract  was  just 
or  reasonable  as  to  the  defendants." 

Upon  the  case  being  returned  to  the  8uper^ 
or  court  of  Calaveras  county  the  complaint 
was  amended  as  follows: 


'^That  said  defendants  have  recdved  an  ado- 
guate  consideration  for  said  contract;  that  the 
price  for  wbich  the  defendants  so  agreed  to 
pnrchaae  said  property  and  the  plaintiffs  so 
agreed  to  sell  the  same  is  a  fair  and  reasonable 
price  for  said  property  and  a  fair  valuatioD 
tbereof,  and  that  said  contract  is,  as  to  the 
defendants.  Just,  reasonable,  fair,  and  eQuUable, 
and  was  fairly  entered  into  between  tiie  plaln- 
tUfo  and  defendants" 

— and  a  finding  was  made  accordingly.  To 
the  amended  complaint  the  defendants  sub- 
mitted a  general  demurrer,  iwhlch  was  over- 
ruled, whereupon  they  filed  an  answer  thereto. 

Two  points  are  made  by  appellants  for  a 
reversal  of  the  present  Judgment:  First 
That  the  complaint  fails  to  disclose  that  the 
omtract  as  to  the  defendanta  Is  Jnst  and  rea- 
sonable, and  that  they  have  received  an  ade* 
Quate  consideration  for  the  contract  .  CIt. 
Code  S  8391.  Second,  ^lat  the  findings  d&' 
not  support  the  ttieory  that  *^defendants 
served  notice  that  they  refused  to  perform 
their  part  <tf  the  contract  prior  to  the  time 
that  respondents  made  tender  and  donand." 

Section  3391  of  the  ClvU  Code  dedares  that 
si>eciflc  performance  cannot  be  enforced  as  to 
the  party  against  whom  that  remedy  Is  In- 
voked, "if  he  has  not  received  an  adequate 
consideration  for  the  contract**  **lf  It  Is 
not,  as  to  him.  Just  and  reasimable.'* 

[1]  The  above  requisites  In  an  action  for 
relief  hs  way  of  specific  performance,  as  all 
the  authorities  say,  must  be  pleaded  and 
proved  to  Justly  the,  awarding  of  such  rellel 

[2]  The  amended  complaint  tn  this  action, 
as  we  hare  seen,  alleges  that  the  price  at 
which  the  defendants  agreed  to  purchase  the 
property  In  question  'is  fair  and  reasonable 
and  a  fair  valuation  thereof,  and  that  said 
contract  Is,  as  to  the  defendants.  Just,  reason* 
able^  fair,  and  equitable."  etc.  While  these 
allegations  tn  a  measure  Involve  condustons 
of  the  pleader  and  of  law,  they  also  Involve  a 
statement  of  the  fact  At  any  rate,  they  are 
BUffldent  to  resist  the  effect  of  a  general  de- 
murrer.  The  amended  answer  spedfically- 
denies  these  allegations,  and  thus  tendered  an 
Issue  upon  the  question  of  the  fairness  and 
reasonableness  of  the  consideration;  and, 
the  appeal  not  being  supported  by  a  tran< 
script  of  the  testimony  or  a  bill  of  exceptions^ 
we  may  presume,  in  support  ot  the  Judgment 
that  the  action  was  tried  upon  the  theory 
that  the  allegallMis  were  sufficient  and  that 
testimony,  was  rec^ved  without  <AJection  In 
support  thereof 

The  remaining  p<dnt  of  those  urged  for  a 
reversal  involves  an  attack  upon  the  findings 
that  the  defendants  notified  the  plaintiffs  of 
their  refusal  to  perform  their  part  of  the  con- . 
tract,  and  that  plaintiffs  made  a  tender  of  a 
conveyance  to  defendsnts,  and  demanded  of 
them  the  performance  ci  the  omtract 

The  complaint,  the  answa>,  and  the  find- 
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Ings  upon  the -question  of  tender  and  the  re* 
fusal  of  the  defendants  to  stand  up  to  the 
obntract  are  precise)?  the  same  h«re  aa  they 
were  In  the  record  on  the  former  appeal* 
n^blch,  like  the  appeal  here,  was  from  the 
Judgment  on  the  Judgment  roll  alone.  The 
question  of  t«ider  was  presented  to  the  Sup- 
reme Court  on  the  fonner  aK>eal,  and  In  the 
opinion  in  that  case  (Blhrhart  et  al.  T.  Ha- 
hdny  et  aL.  170  CaL  14S,  148  Paa  984,  supra) 
was  disposed  of  as  follows: 

"The  appellants  eritidse  the  allegation  of 
tender,  but  dnce  'Qitir  answer  showed  tliat  a 
conveyance  would  hare  been  refused  in  any 
tvwt,  technical  defects  in  the  tender,  or  even  a 
want  of  any  tender,  would  be  of  no  importance. 
ClT.  Code,  I  1440." 

[3]  The  facts  presented  on  botlt  appeals 
npos  the  point  now  under  review  being  the 
same,  the  above  Is  the  law  of  the  case  as  to 
said  point,  and  Is  decisive  thereof  against  the 
position  of  the  appellants. 

No  other  points  are  presented. 

The  Judgment  Is  affirmed. 

We  concur:  ELLISON,  Presiding  Judge, 
pro  tern. ;  BUBNGTT.  J. 


(43  Cal  App.  4U) 

TORMBIT  T.  HelMTOSH  et  aL    (OIt.  2686.) 

(District  Court  of  Appeal.  First  District,  Di- 
vision 2,  California.  Oct  2,  1910.  Rehear- 
ing Denied  bj  Supreme  Court  Dee.  1,  1019.) 

EsTOPFEx.  ^22(3)— Recitals  in  attachicbnt 

BOND. 

Where  sareties  canaed  attachment  bond  to 
be  drawn  which  purported  to  be  anthorized  by 
defendant  In  attachment  suit,  and  which  in 
form  complied  with  Code  Civ.  Proc.  $  540,  and 
the  property  was  released  in  reliance  upon  rep- 
resentatltms  therein,  sureties  were  estopped  by 
xedtals  in  bond  from  prorlng  that  It  was  not 
given  by  defendant  but  by  persons  hav^  no 
zl|^  to  give  such  bond. 

Appeal  from  Snpolor  Gonr^  CSty  and  Coun- 
ty of  San  Frandaco;  Geo.  A.  StorteTant, 
Judge. 

Action  by  Ben  E7.  Tormt^  against  Belinda 
P.  Afclntosh  and  others.  From  Judgment 
denying  relief,  plaintiff  appeals.  Reversed. 

Hilton  Newmark  and  Clarence  A.  Sbuey, 
both  of  San  Francisco,  for  appellant 

J.  Oscar  Goldstein,  of  Chlco,  for  reqrand- 
ents. 

LANGDON,  P.  J.  This  Is  au  appeal  from 
a  Judgment  for  the  d^endants  in  an  action 
brought  against  them  as  suretlea  upon  a  bond 
given  pursuant  to  the  provisions  of  section 
610,  Code  of  Civil  Procedure.  In  1912.  plain- 
tiff began  an  action  In  the  superior  court  for 


Butte  county  against  one  Frank  N.  HlUer, 
seeking  to  recover  91,200  for  merchandise  sold 
and  delivered  to  him.  At  the  time  of  the  com- 
mencement of  the  suit,  a  writ  of  attadiment 
was  issued  and  placed  in  the  hands  of  the 
sheriff  for  execution.  The  sherllf  levied  upon 
a  stock  of  mendiandlse  in  a  store  In  Chico, 
which  was  the  property  of  the  defendant  In 
that  action.  The  defendants  in  the  present 
action  executed  a  bond  meeting  the  require- 
ments of  section  640,  Code  oi  Civil  Procedure, 
which  is  the  bcmd  sued  upon  in  the  present 
action.  Upon  receipt  of  the  bond,  the  sberlff 
released  the  property  whldi  he  had  seized. 
Subsequently,  Miller  was  adjudged  a  bank- 
rupt, and.  In  the  course  of  the  administration 
of  his  property  in  the  bankruptcy  court,  plain- 
tiff received  a  dividend  of  something  over 
$300,  which  amount  was  credited  on  Miller's 
account.  Thereafter,  the  defradant  In  the 
attachment  suit  filed  a  supplemental  answer 
setting  up  his  discharge  in  bankruptcy.  Plain- 
tiff asked  for  a  Judgment  against  the  defend- 
ant for  the  balance  due,  in  order  that  he 
might  be  enabled  to  enforce  his  rights  against 
the  sureties  on  the  bond.  He  asked  that  Judg- 
ment be  entered  In  his  favor  with  a  perpetual 
stay  of  execution  against  the  property  of  Mil- 
ler. The  superior  court  gave  Judgment  for  the 
defendant,  from  which  Judgment  an  appeal 
was  prosecuted,  and  said  Judgmait  reversed. 
The  superior  court  then  rendered  Its  Judgment 
In  favor  of  the  plaintiff  In  the  sum  of  $875^ 
with  a  perpetual  stay  of  execution  against  the 
prc^rty  of  Miller.  Demand  was  made  upon 
the  sureties,  who  refused  to  pay,  and  the 
present  action  was  brought  against  than,  In 
which  action  Judgment  was  rendered  in  their 
favor. 

The  appellant  argues  at  some  length,  and 
dtes  numerous  cases  in  support  of  the  propo- 
sition, that  the  subsequent  bankruptcy  of  the 
attachment  defendant!  did  not  relieve  the 
bondsmen  from  their  liability.  It  is  unneces- 
sary for  us  to  discuss  this  point  here,  because 
it  Is  conceded  by  respondents  In  their  brief 
that  the  subsequent  bankruptcy  of  Miller 
would  not  in  itself  release  the  defendants  In 
the  presmt  action,  if  there  wwe  no  otb« 
vaUd  dofcnaos  to  the  bond. 

There  are  several  points  made  in  the  briefs 
under  different  subdivisions,  but  th^  are  all 
included  in  the  main  question  presented.  The 
record  presents  a  conflict  In  the  evidence  on 
certain  matters,  arising  by  reason  of  the  fact 
that  the  defendant  Haaal  Miller  testified  In  di- 
rect contradiction  to  some  of  the  recitals  of 
the  bond  she  had  executed.  The  findings  of 
the  trial  court  on  such  matters  are  in  direct 
confilct  with  the  reiAtals  of  Ae  attachment 
bond  given  1^  the  d^oadants.  The  inonlry 
must  then  be  whether,  under  the  facta  ot  tills 
case,  tiie  defendants  may  contradict  by  Oirir 
testhnmy  tiie  posltiTe  recitals  of  the  brad, 
which  recitals  they  represented  to  tiie  plain- 
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tiff  to  be  true,  and  apon  the  itreiigth  ct  which , 
the  plaintiff  rellnqulabed  what  was  at  the 
time  a  verj  valuable  right 

At  the  time  the  bond  was  given,  the  defend- 
ant Mcintosh  was  the  mother-ln-iaw  of  Mil- 
ler, and  the  defendant  Hazel  P.  Miller  was  his 
wife.  It  appears  that  Bfra.  Miller  had  loaned 
bw  husband  about  f2,S00,  which  had  been 
used  by  blm  in  purchasing  the  store^  and  that 
be  had  promised  to  r^ay  this  amount  to  her. 
She  testlfled  that  at  the  time  the  attactumnt 
was  threatened  she  and  her  husband  were 
having  domestic  troubles;  that  her  husband 
had  gone  to  San  Francisco,  and  she  did  not 
know  where  he  was;  that,  when  she  received 
notice  of  the  contemplated  attachment,  she 
was  ill  at  her  mother's  home ;  that  she  and  her 
jnother  signed  the  bond  of  their  own  motion, 
upon  the  advice  of  their  attorney  and  without 
any  reqaeet  from  Miller  so  to  do;  that  said 
bond  was  signed  for  the  purpose  of  protecting 
the  interast  that  she  (Mrs.  MUler)  had  In  the 
store;  that  the  property  was  attached,  and 
latw  released  by  the  sheriff  after  he.received 
the  bcmd;  and  tt^t  she  was  m  the  store  when 
the  sheriff  released  it  from  the  attachment 
Upon  this  testimony,  as  against  the  positive 
recitals  of  the  bond,  as  found  by  the  eoort, 
the  defendants  base  their  argument  that  the 
bond  was  not  given  by  the  defendant  In  the 
attachment  snit  for  bis  benefit,  bnt  was  given 
by  persons  having  no  right  vmAer  the  statute 
to  give  such  a  bond,  and  for  the  braeflt  of  such 
persons  alone.  The  trial  court  accepted  this 
view  and  found  In  accordance  therewith.  The 
bond  itself  la  signed,  not  only  by  the  sureties, 
but  by  Frank  N.  Miller  himself.  It  recites 
that  whereas  the  said  defendant,  Frank  N. 
Miller,  Is  desirous  of  givhig  the  undertaking 
mentioned  In  the  writ,  now,  therefore,  the 
undersigned,  etc.  There  la  In  the  record 
the  testimony  of  Guy  B.  Kennedy,  Identifying 
the  signature  of  Frank  Miller  upon  the  bond, 
and  this  witness  also  stated  that  he  saw  Mil- 
ler In  Chlco  between  the  time  the  writ  was 
Issued  and  the  bond  was  given.  iSn.  MUler 
hersdf  admits  that  die  signature  iip<m  the 
bond  look!  like  Oie  signature  of  her  fiwrner 
hnsband.  Tbe  dedaiaBa  of  tills  state  are  to 
the  effect  that  the  retitala  of  aucb  a  booA  are 
condnslTe  as  between  the  parties  thereto. 
Pierce  t.  Whiting,  6S  GaL  640;  Smith  t.  Fai^ 
go,  S7  Gal.  1D9;  Bailey  v.  ^na  Indemnity 
Co.,  6  CaL  App.  744.  91  Pac;  416;  McMillan 
T.  Dana,  18  CaL  346.  Tbe  facts  of  this  case 
are'  such  as  to  call  strongly  for  the  application 
ot  the  principle  announced  In  the  foregoing 
caaea.   Taking  defendants'  view  of  the  evi- 
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dence,  we  hare  a  case  where  Mrs.  Miller  was 
aeAlas  an  advantage  to  herself — seeking  to 
protect  her  Interest  in  the  property.  She 
claims  now  that  she  had  no  right  to  protect 
this  interest  by  furnishing  an  attachment 
bond  of  ber  own  motion.  Let  us  assume  that 
she  had  not.  and  that  the  only  right  of  this 
kind  was  in  the  defendant  in  the  attachment 
suit,  Frank  Miller.  If,  then,  this  Is  assumed 
to  be  the  law,  we  must  also  assume  that  such 
facta  were  known  to  her  and  her  attorney. 
But  ahe  nevertheless  caused  a  bond  to  be 
drawn  by  her  attorney  which  purported  to  be 
authorized  by  MUler,  and  In  form  compiled 
with  the  statutory  bond  which  he  migSit  have 
furnished.  She  signed  this  bond;  It  was  given 
to  the  sheriff.  The  record  is  silent  as  to  who 
actually  gave  the  bond  to  the  sheriff,  but  we 
will  assume  that  It  was  regularly  given  to 
him  by  a  person  authorized  to  do  so.  The 
hoad  was  signed  by  Frank  Miller ;  the  prop- 
erty was  released  under  said  bond.  The  plain- 
tiff in  the  attachment  suit  relied  upon  the 
r^resentations  made  in  the  bond.  Mrs. 
Miller  acc^ted  the  release  of  the  pn^terty; 
she  knew  It  had  been  released  In  reliance 
upon  the  bond.  Later,  when  called  upon  to  re- 
spond upon  the  tMod,  she  attempted  to  contra- 
dict the  very  allegations  upon  which  she 
secured  tbe  release  of  the  attached  property. 
We  must  conclude  that,  though  the  facts  be 
as  found  by  the  trial  court,  these  defendants 
are  nevertheless  estopped  by  the  recitals  of 
the  bond  to  prove  such  facts  In  contradiction 
of  such  recitals.  The  findings  of  the  trial 
court  upon  which  the  Judgment  Is  based  are 
findings  which  have  no  support  except  In  this 
testimony  on  behalf  of  tbe  defendants.  The 
plaintiff  objected  to  the  Introduction  of  such 
evidence,  and  his  objections  were  ovmraled. 
This  ruling  was  error;  the  testimony  should 
not  have  been  admitted,  and.  If  It  Is  Ignored, 
there  la  no  evidence  In  the  record  to  sustain 
the  findings  upon  which  the  Judgment  was 
based. 

The  case  of  Thayer  v.  Brad^,  27  C^.  App. 
435, 150  Pac  663,  relied  upon  by  respondents, 
Is  not  inconsistent  with  the  views  herein  an- 
nounced. The  question  Involved  hsxe  does  not 
arise  In  that  case. 

As  to  the  contention  that  t2ie  bond  was 
^ven  to  prevent  an  attachm«it  and  not  to 
release  one,  the  case  ot  Preston  r.  Hood,  64 
CaL  406,  1  Pac.  487,  dlqxwss  of  that  conien- 
tlon. 

nu  Judgment  li  revwsed.' 

We  otmcnr:  BRITTAIN,  X;  NOUBSB,  J. 
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GANAFAZ  T,  BANK  OF  COMMEROB  OF 
UeLOUD.  OXo.  M38.) 

(Snprene  Court  of  Oklahoma.  Not.  18,  1919.) 
(SvllahuM  by  the  Oourt) 

1.  ETIDKNCB  «=3l7— JUDIOIAX,  ROnOK  OF  00- 
XnClbENCB  OF  DATS  OV  WEEK  WITH  DATa  OV 

month;  Sunday. 
Judicial  Dotice  will  be  takeo  of  the  coind- 
dence  of  the  days  of  the  week  with  the  days 
of  the  month,  and  of  the  days  of  the  month 
on  which  Sunday  falls. 

2.  Appeal  and  ebbob  €=>701(1)— No  bbtzbw 
or  tbial  kdukos  in  absence  of  begobd 
evidence. 

Where  none  of  Qie  evidence  appears  in  the 
record,  and  there  is  no  statement  of  what  it 
tended  to  prove  or  that  it  raises  the  Questions 
on  which  instructions  are  based,  this  court  will 
not,  as  a  general  rule,  determine  whether  there 
was  error  in  the  rullnfs  of  the  court  as  to  the 
instructions  given  and  refused.  Following  Tur- 
man  t.  Burton  et  ux.,  87  OkL  6,  130  Pac.  149. 

S.  Affkai.  and  bbbob  ^»715(2)— Bbtiew  or 

REFUSAL  TO  BEQUEST  STBNOaBAPBKB  TO  TAXB 
DOWN  8TATEUBHTS  AT  TBIAI^- 

Where  it  ia  desired  to  review  the  action  of 
the  trial  court  in  refusing  to  nquire  the  ste- 
nographer to  take  down  statements  made  doriiig 
the  trial  of  koj  caose,  under  the  terms  and  pro- 
visions of  section  1T86  or  section  1834,  Rev. 
Laws  1910,  and  such  statements  or  proceedings 
are  attempted  to  be  presented  to  this  court  by 
affidavit,  such  affidavit  must  show  that  such 
statements  or  proceedings  had  refermce  to  the 
cause  on  trial  and  were  such  as  might  properly 
be  made  a  part  of  tha  case*made  or  other  pro- 
ceeding! In  wn». 

Error  from  CJonnty  Coar^  Lincoln  Count?; 
Ira  E.  BIlllngBlea,  Judge. 

Action  of  resfl«Tln  by  the  Banb  of  Com- 
merce of  MeLoud,  Okl.,  against  W.  F.  Gana- 
tax,  with  ooQBterclabn  and  cross-petition  by 
defendant.  Judgment  fOr  plalntifr,  motion 
tor  a  new  trial  denied,  and  defOidant  brings 
error.  Affirmed. 

Erwln  &  Brwln,  of  Wellston,  for  plaintiff 
In  error, 

Goode  &  Johnacm,  of  Shawnee,  for  defend- 
ant In  error. 

BAILET,  J.  This  l8  an  action  of  replevin, 
brought  In  the  county  court  of  Lincoln  county. 
After  a  general  denial,  plaintUI  in  error  plead- 
ed by  way  of  counterdalm  and  cross-petition 
the  payment  of  various  sums  of  money,  and 
ailing  that  such  sums  were  paid  as  usurious 
Interest.  To  such  answer  and  cross-petition 
defendant  in  error  filed  a  r^ly,  consisting  of  a 
general  denial,  and  farther  pleading  a  written 
release  from  all  dalms.  debts,  or  demands  by 
reason  ci  the  transaction  as  alleged  In  plain- 
tiff In  errw's  cross-petlticHi.  Judgment  was 


bad  i^alnst  plaintiff  In  error,  and  a  motlcn 
for  a  new  trial  was  duly  filed,  and  said  moUon 
for  a  new  trial  was  overruled  on  March  26, 
1917,  and  plaintiff  In  arm  allowed  90  days  in 
whldi  to  pr^xure  and  serve  a  caae-madeu  On 
June  20,  1917,  plaintiff  In  error  did  serra  a 
purported  case-made.  It  will  be  noted  that 
such  case-made  was  served  91  days  after  the 
order  of  the  court  allowing  90  days  in  whicta 
to-terve  case-mada  This  being  the  fact,  it  Is 
oontmded  by  defendant  in  error  that  such 
case-made  Is  a  nullity  for  the  reason  that  the 
same  was  not  served  within  the  time  allowed. 

[1]  It  la  true  that  the  case-made  was  not 
served  within  the  90  days  allowed;  however, 
this  oourjt  will  take  Judicial  notice  that  June 
24th,  the  ninetieth  day.  fell  on  Sunday.  B.  G. 
L.  p.  1100.  par.  82.  Mcintosh  v.  Lee,  57  Iowa, 
356, 10  N.  W.  896;  SwaleB  v.  Orubba,  128  Ind. 
106.  26  N.  sr.  877.  Section  0841,  Bar.  Laws 
1910,  providea: 

"^be  time  wltltln  whldi  an  act  ia  to  be  done 
shall  be  computed  by  axdnding  tiie  first  day,  and 
including  the  last;  if  tha  last  day  be  Sunday, 
it  shall  be  excladed." 

Ttte  last  day  allowed  for  serving  such  case- 
made  being  Sunday,  such  day  will  be  ezduded 
in  the  computation  of  time  and  the  following 
day  be  Included.  Board  ot  County  Oommls- 
slimers  of  Smith  County  t.  Lahore  et  aL,  87 
Kan.  480,  16  Pac.  577;  Grant  t.  Greed  et  aL. 
36  Okl.  190,  128  Pac  611;  Ham  t.  Amazon 
Fire  Insurance  Oa,  167  Pac.  473.  We  there- 
fore hold  that  the  purported  case-mode  was 
served  within  the  time  allowed. 

Of  the  flfteoi  asslgnm^ts  of  error  present- 
ed by  plaintiff  In  error,  fonrtera  of  such  a»- 
slgnments  charge  error  of  the  court  In  giving 
certain  instructions  and  in  refusing  to  give 
certain  instructions  tendered  by  plaintiff  In 
error.  Tbe  case-made  does  not  contain  the 
evidence^  nor  any  part  thereof,  nor  Is  there 
any  statement  of  what  the  evldoice  was  or 
what  facta  were  sought  to  be  proven,  nor  is 
there  any  claim  that  the  verdict  la  not  sup- 
ported by  Oie  evidence.  Sectkm  6006,  Ber. 
Laws  iSlOt  iSOTldes: 

'^0  Judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  (A  this  state 

in  any  case,  dvil  or  criminal,  on  the  ground 
of  misdirection  of  the  jury  or  the  improper 
admission  or  rejection  of  evidence,  or  as  to  er- 
ror in  any  matter  of  pleading  or  procedure,  un- 
less, in  the  opinion  of  the  court  to  which  ap- 
plication Is  made,  after  an  examination  fit  the 
entire  record,  it  appears  that  the  error  etna- 
plained  of  has  proba^  resulted  in  a  mlscarriafe 
of  justice,  or  constitutes  a  substantial  vitdatiom 
of  a  constitutional  or  statutory  right." 

[2]  And  under  such  provision  of  the  statute 
as  well  as  decisions  of  this  court.  In  passing 
upon  the  errors  assigned  relative  to  the  glvins 
and  reusing  of  the  instructions  referred  to, 
the  court  will  be  compelled  to  look  Into  tbe 
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erldence'and  to  ascertain  If  a  right  and  prop* 
er  verdict  baa  been  rendered.  The  bord^  is 
upon  the  plalntUf  In  error  to  show  that  auch 
error  has  been  committed  as  has  probably  re- 
sulted in  a  miscarriage  of  Justice  or  consti- 
tutes a  sQbstantial  Tiolatlon  of  a  constitution- 
al or  statutory  rigbt  If  the  verdict  arrived  at 
by  the  Jury  was  a  proper  one,  under  all  the 
evidence  inesaited  to  them,  the  fact  that  the 
court  may  have  improperly  Instmcted  the 
jar;  cannot  stand  as  saffldent  grounds  tor 
reversal.  It  is  held  in  Truman  t.  Buxton,  87 
Okl.  5, 130  Pac.  140,  as  follows: 

"We  are  oonunjtted  to  the  rule  that  where  a 
verdict  or  Judgment  are  autiiotised  by  the  Bvi> 
dence,  and  another  would  be  unwarranted,  the 
name  will  not  be  reversed  on  appeal  on  account 
of  errors  allured  to  exist  In  the  instruettons." 

And  again: 

"Where  none  of  the  evidence  appears  In  the 
record,  and  there  Is  no  statements  of  what  It 
tended  to  prove,  or  that  it  raised  the  queations 
on  which  Instnictions  are  based,  this  court  can- 
not, AS  a  general  rule,  determine  whether  there 
was  error  In  tbe  rulings  oC  Um  oonrt  as  to-  the 
instructloui  or  not." 

See,  also,  Uvlngston  v.  Chicago,  B.  L  &  P. 
By.  Co^  41  Okl.  506,  138  Pac.  260.  And  aa 
was  said  In  Town  of  Leroy  v.  IfcCnuieU, 
8  Kan.  278: 

"One  of  tbe  errors  complained  of  Is  the  giving 
of  certain  instructions  and  the  refusal  to  give 
others.  It  would  be  labor  wasted  to  examine 
the  instruetums  given,  for,  even  if  It  were  cer- 
tain that  they  were  not  correct  as  legsl  princi- 
ples, there  woold  be  the  uncertain^  as  to  wheth- 
er they  applied  to  tbe  evidence  in  the  case;  and 
If  they  did  not;  then,  though  they  may  have 
been  «rror,  it  is  not  shown  to  be  prejudicial  to 
the  plaintiffs.  The  plaintiffs  in  error  must  show 
tbat  such  errors  have  been  committed  as  have 
wrought  prejudice  to  them,  or  may  have  done 
flo,  or  there  can  be  no  reversal  of  the  judgmrat. 
It  Is  not  necessary  to  bring  up  all  the  evidence 
in  every  caae^  but  enough  must  be  shown,  el* 
ther  by  the  teatiniony  or  by  statemeat  In  the 
bill  of  exceptions,  for  this  court  to  see  that 
the  instmetions  are  applicable  to  the  evidence. 
The  same  remark  aradlsa  to  instmetiou  n- 
tused." 

[3]  The  flfteenlli  and  last  aaalfnment  of 

error  Is  that— 

"Hm  conrt  erred  in  refusing  defendant's  re- 
quest to  have  takoi,  by  the  court  stenographer, 
certain  proceedingB,  to  wit,  certain  improper 
remarks  by  counsel  for  pidntiff,  as  found  in 
tbe  affidavit  marked  'fixhlUt  A,'  and  made  a 
a  part  (tf  the  motion  for  a  new  trlaL" 

Such  affidavit  ttUng  as  ftdlowa; 

"At  the  trial  of  said  cause  on  the  10th  day  of 
March,  1917,  counsel  of  record  for  plaintifl  in  his 
acgnmmt  to  the  jury  made  certain  remarks 
outside  xeooid  which  affiant  considers  prej- 
udicisl  to  the  rights  9t  the  defendant  VOuA 
thereupon  affiant  objected  to  auch  remaite  and 


averments  and  asked  that  the  same  be  taken 
down  by  the  court  stenographer,  and  that  such 
request  was  refused  by  the  court,  to  which  af- 
fiant excited  en  behalf  of  the  de^ndant." 

Counsel  relies  upon  section  1788,  Bev.  Laws 
IRIO,  to  susq^ort  this  assignment;  aside  from 
the  Question  aa  to  whether.  In  proceedings  in 
the  county  court,  the  court  stenographer  la 
recording  the  statements  and  prooee^ngs  dur- 
ing tbe  trial  at  a  cause  la  to  be  govraned  by 
section  1786  or  aectlon  1834,  Bev.  Iaws  1910. 
But  asaumlng  for  the  purpose  ot  this  assign- 
ment that  aectlon  178^  aupra,  controla,  we  do 
not  think  plaintiff  in  error  has  brought  him- 
self within  the  provisions  of  the  statutes.  In 
Dalmey  t.  Hathaway,  61  OkL  658,  162  Pac. 
77,  It  is  said: 

*^e  defendants  lasUy  complain  that  'the 
court  erred  in  refusing  to  perniit  the  stenogra- 
pher to  take  certain  remarks  by  the  court  tn 
ttie  presence  of  the  jury,  although  requested  to 
do  so  by  the  attorney  for  ddendauts.'  They  at- 
tach affidavits  of  W.  H.  Parker  and  Paul  pin- 
son  in  support  of  this  assignment.  Counsel 
relies  upon  section  1786,  Rev.  Laws  1910,  in 
urging  this  assignment  But  the  substance  of 
that  statute  is:  All  statements  of  counsel,  the 
witnesses  or  the  court,  made  during  the  trial  of 
any  cause  with  reference  to  any  cause  pend- 
ing for  trial,  whea  made  by  n  party  or  attor- 
ney interested  therein  'and  all  other  nutters  that 
might  properly  be  a  part  of  a  cue-made  for  ap- 
peal  or  proceedings  in  error,*  shall  be  taken 
down  and  transcribed  by  the  stenographer  if' 
requested,  and  a  refusal  of  the  court  to  per- 
mit this  to  be  done  shall  be  reversible  error." 

Here,  aa  was  observed  in  tbe  case  of  Dabney 
V.  Hathaway,  supra,  there  Is  not  the  sll^^test 
indication  in  the  affidavit  filed  In  this  case 
that  the  remarks  of  whidi  complaint  la  made 
bad  any  reference  to  the  cause  of  action,  or 
could  In  any  way  have  been  made  a  part  of 
the  case-made.  If  the  remarks  complained  of 
by  defendant  were  concerning  this  case,  or 
could  have  projurly  been  made  a  part  of  the 
case-made,  then  It  Is  the  duty  of  counsel  to 
make  a  showing  In  the-  record  to  that  effect. 

We  recognize  the  mandatory  nature  of 
tbe  section  of  the  statute  referred  to,  and 
we  do  not  mean  to  suggest  any  discretionary 
power  in  the  trial  court  to  limit  or  prevent  the 
recording  of  any  statements  when  made  dur- 
ing the  trial  of  any  cause,  with  refereace  to 
such  cause,  or  such  other  matters  that  might 
properly  l>e  made  a  part  of  a  case-made  or  in 
other  proceedings  In  error;  but,  before  the 
(erms  and  penalties  of  such  statutes  are  In- 
voked, counsel  should  be  at  least  required  to 
make  sndi  showing  as  wUl  eoable  this  court 
to  see  that  the  statements  complained  of  bad 
reference  to  the  trial,  and  Indicate  the  nature 
of  the  remarks  of  which  complaint  is  made. 

For  the  reasons  herein  assigned,  the  judg- 
ment of  the  trial  court  Is  affirmed,  and  the 
opinion  heretofore  filed  in  thla  cause  la  with- 
drawn. 
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WATSON  T.  BHAFFBB  «t  lO.  (No.  10627.) 
(Sapreme  Coart  of  Oklahoma.  Not.  26,  1918.) 

(SifUaAua  iy  the  Court.) 

1.  Appeai,  and  ebbob  ^=3566,  667(1)— -Time 
fab  etuogestzno  amenduents  to  oahs-uade. 

The  time  within  which  to  suggest  amend- 
ments to  B  case-made  begins  to  run  from  the 
ezpiratloti  of  Uie  time  allowed  wltiifn  which  to 
■erve  the  same,  and  not  from  the  actual  amice 
thereof,  and  the  case-made,  dsned  and  Mttled 
before  the  expiration  of  the  time  to  mfgest 
amendments,  is  a  nullity. 

2.  Appeal  aitd  ebbob  «s9C66— Tm  roB  buo- 

OESTZHO  AHXNDUEITTB  TO  OABX-KADE. 

Where  plaintiff  In  error  Is  granted  90  days 
In  which  to  prepare  and  serre  case-madet  de- 
fendant in  error  given  10  days  thereaftOT  in 
which  to  suggest  amendments,  case-made  to  be 
settled  on  five  days*  notice;  and  thereafter,  be- 
fore the  expiration  of  the  90  days,  plaintiff  in 
error  is  granted  an  extension  of  60  days,  and 
the  order  granting  the  extenslcm  is  silent  as  to 
tiie  suggestion  of  amendments  or  service,  the 
defendant  in  error  Is  entitled  to  10  days  from 
the  ezpitation  of  the  time  granted  by  the  order 
^ving  tte  extension. 

Error  from  District  Coort,  Uncoln  County; 
Hal  Johnaon,  Judge. 

Action  between  M.  M.  Wataon  and  H.  O. 
Shaffer  and  another.  Judgmeut  for  the  lat- 
ter, and  the  former  bilngs  error.  Dlsmlsaed. 

ItoBCoe  Ooz,  of  Ohandler,  tor  plnlndfl  In 
wror. 

F.  A.  Rlttenhovse,  of  Chandler,  tor  defend- 
ants In  error. 

PITGHFORD,  J.  This  case  awQCS  on  to 
be  heard  upon  motion  to  dismiss  appeal  filed 
herein  May  16.  1019.  The  grounds  of  the 
motion  are  that  the  purported  case-made  Is  a 
nullity  for  the  reason  that  the  same  was  not 
settled  and  signed  as  required  by  law;  that 
Judgment  oa  the  motion  for  a  new  trial  was 
ratered  on  the  2d  day  of  December,  1818,  at 
which  time  the  plalnUfE  In  error  was  given  90 
days  In  which  to  make  and  serve  a  case-madeu 
Defendants  In  error  were  given  10  days  there- 
after to  suggest  amendments  thereto;  said 
case-made  to  be  settled  upon  6  days'  written 
notice.  Prior  to  the  expiration  of  said  90 
days,  the  plaintiff  In  error  procured  an  ex- 
tension of  time  to  make  and  serve  his  case- 
made.  The  order  granting  extension  was  si- 
lent as  to  time  In  which  to  suggest  amend- 
ments, and  for  notice  of  settlement 

The  order  originally  made,  extending  the 
time,  wonld  expire  on  the  2d  day  of  March, 
1919 ;  therefore  the  defendants  In  error  were 
entitled  to  10  days  from  Utat  time  In  wMcta 
to  snggest  amoidments.  When  Oie  order  was 
granted  <m  the  27fh  day  of  Fd)raary,  1919, 
allowing  the  plalntlfr  In  error  an  extension 
of  00  daya  In  'vrtiich  to  make  and  serve  the 
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case-made,  and  being  silent  as  to  the  time  in 
which  amendments  should  be  suggested  and 
for  notice  of  settlement,  the  defendants  In 
error  would  be  aUowed  10  days  from  the  2d 
of  May,  1919.  in  whldi  to  surest  am^d- 
ments.- 

[11  On  the  24th  day  of  AprU,  plaintiff  In 
error  -served  the  defendants  In  error  with  no- 
tice that  on  the  1st  day  of  May.  1919,  at  9 
o'docfc  a.  m.,  or  as  soon  thereafter  as  coun- 
sel could  be  heard,  the  case-made  would  be 
presented  to  the  Judge  at  bis  diambers  in  the 
dty  of  Ohandler  for  settlonent  At  the  time 
mentioned  in  the  notice,  the  case-made  was 
presented  to  the  judge,  at  whldi  time  the 
same  was  setfiled,  allowed,  certified,  and  sign- 
ed. The  fflily  party  present  and  represented 
at  the  bearing  at  the  time  the  case-made  was 
settied  and  signed  was  the  attwney  for  the 
plaintiff  In  error.  Tta  defendants  In  enor 
were  not  preset  either  In  person  or  by  at- 
torney, and  the  case-made  was  settled  and 
signed  in  their  absence.  Dtfendants  in  emnr 
did  not  suggest  amendments,  did  not  eerre 
the  S  days'  notice  of  the  alSDlng,  did  not  ap- 
pear at  the  time  of  the  settlement  of  tiie 
case-made,  did  not  waive  time,  and  did  not 
ctmsent  tljat  It  be  signed  and  settied  on  Uaj 
1. 1919,  or  at  any  otiier  date. 

tn  C^estntit  et  al.  T.  Orerholser,  182  Pac. 
683,  In  d«llTerlng  ttie  t^lnlon  of  the  coort. 
Justice  Kane  said: 

"The  tlihe  allowed  by  the  trial  court  for  the 
raggeation  of  amendments  to  a  case-made  com- 
mences to  run,  not  from  the  date  of  the  service 
of  the  case-made,  but  from  tb»  expiration  of  the 
period  of  'extension.  *  *  *  In  the  absence 
of  a  waiver  by  tiie  defendant  in  enor,  a  ease* 
made,  signed  and  settied  by  the  trial  eonrt  be- 
fore the  expiration  of  tlie  time  granted  fior  the 
suggestion  of  amendments,  is  a  nuHIty.** 

In  the  case  of  M.,  K.  t  T.  Ry.  Oo.  v.  Olty  of 
Ft.  Scott.  IS  I^an.  431^  In  an  <^dnl<m  by  Jus- 
tice Brewer,  tbe  role  Is  laid  down  aa  ftAlowa: 

"The  statute  allows  three  days  aitier  tiie  time 
fixed  for  making  and  serving  a  case  tot  tbm 
suggestion  of  amendments;  and  an  exteudon 
of  time  for  making  and  serving  a  case  does  not 
take  away  the  3  dajm  Ux  the  soggcstion  of 
amendments,  and  sndi  latter  time  commences 
to  run,  not  from  the  date  of  the  actual  service 
of  the  ease-made,  but  tarn  tin  expkatfni  of 
the  period  of  extenstoa." 

TnOa  case  was  decided  Jn  1S7(^  and  was  a 
cmatmctiim  of  the  statutes  and  laws  of 
Kansas  at  the  ttmo  ws'  adopted  Qie  Kansas 
Clods  «f  Fnoednvs^  sad  becama  the  law  of 
Oklahoma. 

In  the  case  of  Beed  t.  Widcott,  40  OkL 
451,  189  Paa  818,  tbla  cottrt,  speaking 
throngh  Justice  Toner,  Isys-down  tite  mis 
as  ffAlows: 

"It  was  error  for  the  tiflal  JndK»  to  aetOe  a 
case-made  without  allowtnt  defendants  tn  error 
the  statutory  8  days  from  the  expiratioa  of  the 


^9For  etbcv  eaaas  see  uune  tople  and  KBT-NUHBEH  in  aU  Key-Numbered  DIsmU  sad  ladsxM 
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period  limited  from  the  Kirice  of  the  csse-madft 
to  snggtBt  amendmeDti,  thongh  inch  allowance 
woald  have  exteoded  Htdemant  beyond  the  time 
limited  for  filing  the  ease  in  the  appellate 
court." 

In  Menipliis  Sted  Comt  Co.  r.  HtttciUson, 
47  Old.  72, 147  Pac.  771.  Mr.  Jiutloe  Hardy, 
In  dellverbig  tiw  Qnanlmons  oirinl<»i  aC  the 
court,  lays  down  tSko  mie  as  follows: 

"Hie  time  within  which  to  aagfeat  amend- 
ment* to  a  case-made  begins  to  run  after  the 
expiration  itf  the  time  allowed  within  which  to 
make  and  serve  same,  and  not  after  the  actaal 
eerrice  thereof." 

•To  the  same  ^fect,  see  Trey  t.  McOnne,  49 
Okl.  493,  153  Pae.  109;  Sot.  Gamp  of  W.  O. 
W.  T.  Chnmley,  58  Okl.  681,  161  Pac.  1175; 
Wilson  T.  Branlgan  (OkL)  168  Pac.  819.  In 
the  case  of  aty  of  Enid  t.  UcCann  (Okl.)  171 
Pac  462,  Justice  Owen,  In  ddiwiiw  the 
<Vlnk»i  at  the  court,  said: 

"The  time  within  which  to  snggest  amend- 
ments to  a  ease-made  begins  to  run  from  the 
expiration  of  the  time  allowed  within  which  to 
serve  same,  and  not  from  the  oetual  service 
thereof;  and  a  case-made,  signed  and  settled 
before  tbe  e^^ration  of  the  dme  to  snmest 
amendments,  Is  a  namtT." 

[>]  On  first  blnsh,  one  might  be  under  the 
Impreissdon  that  the  views  herein  ezi^essed 
are  In  conflict  with  the  dedAion  of  this  court 
in  Sontbwestem  Surety  Ins.  Co.  t.  Dietrich 
(Okl.)  172  Paa  61.  However,  that  la  distin- 
guishable from  the  Instant  case,  and  also 
that  of  CSiestnnt  v.  Orerbc^er,  supra.  In  this 
particular:  There  the  Judgment  was  rendw- 
ed  May  27,  1907,  and  on  the  same  day  mo- 
tion for  a  new  trial  was  filed  and  overruled, 
and  an  extension  of  90  dajs  was  granted  In 
which  to  prepare  and  serve  case-made,  and  10 
days  thereafter  to  suggest  amendments,  same 
to  be  settled  and  signed  on  5  days*  notice. 
On  August  8,  1917,  order  was  made  granting 
an  additional  60  days'  time  in  which  to  pre- 
pare and  serve  case-made,  and  S  days  after 
the  service  of  same  In  which  to  snggest 
amendments,  mie  case-made  was  served 
September  22,  1917,  and  on  September  28th 
notice  was  served  that  same  would  be  pre- 
sented to  tbe  trial  Jndge  for  settlement  and 
signing.  On  October  2,  1917,  the  case  was 
settled  and  signed  without  an  appearance  or 
waiver  by  def^dant  in  error  or  her  attor- 
ney. The  justice,  In  delivering  the  opinion, 
sold: 

"Under  some  previous  holdings  of  this  court 
a  case-made  thus  settled  and  signed  is  a  nnllity, 
and  presents  nothing  to  the  Supreme  Court  for 
review,  but  we  think  this  holding  should  be 
modified  to  the  extent  of  saying  that  such  a 
oase-made  is  liregolar,  but  not  void.  It  is  a 
wall-establiahad  rule  tiiat  a  judgment  rendered 
upon  service  of  summons  made  for  a  time  less 
than  that  required  or  before  the  day  named  In 
the  BummoQB  by  which  defendant  is  required  to 


answer  Is  not  void,  but  bregnlar,  and,  unless 
attaoM  in  Hie  moaner  provldad  by  law,  wfll  be 
upheld." 

It  will  be  oiMemd*  in  ttw  case  Just  Quoted 
ftm,  that  8  days  WHe  ^ven  the  defendant 
in  error  to  suggest  amendments  after  sovios 
of  the  case-made.  In  the  Instant  cas^  tii* 
time  given  In  which  to  ai^sBSt  amendments 
was  10  days  after  the  expiration  of  the  time 
In  whlqh  to  make  and  serve  the  case.  Tbi9 
cvfnlon  In  tbe  Southwestern  Surety  Insure 
moot  Oo.  V.  XMetrldi*  suixa,  was  by  a  divided 
court,  Kane  and  Turner,  J  J.,  dissenting.  The 
court  as  now  constituted  ex^tresa  grave 
donbta  as  to  tbe  correctness  of  tbe  conclusion 
reached  in  that  case.  As  the  facts  therein 
are  not  In  all  respects  the  same  as  In  the 
instant  case,  we  refrain  from  disturbing  the 
oplni(Hi  therein. 

Motion  sustained,  and  appeal  dismissed. 

AU  the  Justices  concur,  exc^t  HAABI- 
80N,     absent  and  not  parttdpatlns. 


■  (K  Utah,  am 
In  re  SLATBB'S  BSTATB.   (Now  8860.) 

(Supreme  Oonrt  at  Utah.    Nov.  14,  1918t.) 

L  EncuTOBs  aud  ▲dkiristeatobs  ^s»19— 
Pbsfebkhtxax.  bxost  to  AFPOumanix  xmt 

BT  DKLAY, 

Petitioner  lost  the  preferential  right  given 
by  Comp.  Laws  1917,  |  7696*  to  letters  of  ad- 
ministration of  his  father's  estate,  where  he 
failed  to  appear  wftiiin  8  montiis,  as  required 
by  section  7598,  but  delayed  neviy  2S  years 
In  applying  for  appointment,  and  then  filed  a 
cross-petition,  objecting  to  the  appointmettt  ei 
decedent's  married  daughter  ss  being  disquall- 
fled  according  to  section  760O,i 

2.  BXEOCTOBS  ANO  ADHimSTftATOBS  4a»20(10) 

— Review  or  disobktzoit  in  AFPoiNTUxnT. 
A  son  of  deceased,  by  delay  in  api^yhig  for 
letters  of  administration  having  lost  Us  pref- 
erenttol  right  of  appointment  given  by  Comp. 
Laws  1917,  I  7596,  the  appointment  of  anotiier 
who  is  competent  will  not  be  disturbed,  wh^  It 
does  not  appear  that  the  conrt  abused  its  discre- 
tiwL  to  his  pnjudiee. 

3.  Aptxal  Ann  EBBOB  «s»1064(l)— Habhusb 
BBBOB  in  Anmssion  or  KvxDinox 

The  court  on  appeal  cannot  reverse  for  er- 
roneous admission  at  testimony,  where  tiw  ad- 
missible testimony  is  sufficient  to  sustain  the 
court'a  jndgmeuL 

Appeal  from  Second  District  Court,  WebM 

County ;  A.  E.  Pratt,  Judge. 

In  tbe  matter  of  tbe  estate  of  Richard 
Slater,  deceased.  From  an  order  or  Judgment 
appointing  Howell  Slater  administrator  oC 
the  estate  of  said  deceased.  James  Slater  ap- 
peals.  Affirmed. 


tfssFor  other  omm  sm  aame  toplo  and  KBT-NiniBER  lo  all  Kej-Numbwed  DlSMts  and  Xadaxi 
*Xn  re  Owens'  Estate  W  Utah,  861.  8B  Pae.  131. 
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Harris  A  Jensoi,  of  Ogden*  for  appellant 
Oeorga  Balrerson,  of  Ogden,  tor  respond- 
ent 

FRICE,  J.  This  Is  an  appeal  from  an  or- 
der or  Judgment  made  by  tbe  ^strict  conrt 
of  Webw  connty  appolnUng  ime  Howell  81ar 
ter  admlnistratrar  of  tbe  estate  of  Blchard 
Slater,  deceased. 

'  A  petition  for  tbe  appointment  of  an  ad- 
mbilstrator  of  tba  estate  aforesaid  was  filed 
by  one  Elisabeth  Condon,  a  dangliter  of  ttie 
deceased^  on  the  24th  day  of  Jannary,  1918. 
The  petitioner,  among  other  things,  alleged 
that  Richard  Slater  died  In  Webor  connl7, 
Utah,  on  or  about  the  SOUi  day  of  November, 
1883;  that  he  left  an  estate  "consisting  of 
several  small  tracts  of  real  property  «  •  • 
of  the  probalAe  TOloe  of  $1,000,"  etc.  Tbe  fore- 
going fiicts  are  not  in  dlapnta  She  further 
stated  in  her  petition  the  names,  places  of  res- 
Uenoe,  etft,  of  all  the  heirs,  together  wit^  all 
the  necessary  Jurisdictional  facts.  She  pray- 
ed that  letters  of  administration  be  ''issued 
to  her  m  some  other  suitable  and  competent 
perscm.**  James  Slater,  appellant,  on  June 
10,  IdlS,  filed  a  cross-petition.  In  whldi  he 
prayed  tliat  letters  of  administration  be  Is- 
sued to  him  upon  the  grounds  that  he  was  Hie 
mly  surviving  son  of  the  deceased,  that  a 
majority  of  the  heirs  desired  and  reqaested 
that  he  be  app(dnted  administrator  of  said 
estate,  and  that  tbe  petitioner,  EaizabeQi  Con- 
<loa,  is  a  married  woman,  and  for  that  reason 
d^uallfled  to  act  as  administratrix  of  the 
estate. 

A  bearing  was  duly  bad  up<m  tbe  petition 
and  crosa^tltlon,  pursuant  to  whl<^  hearing 
the  court  made  findings  and  entered  an  order 
or  judgment  as  follows: 

"The  petition  of  Ellizabeth  Condon,  praying  for 
letters  of  admlnlatration  of  the  estate  of  Rich- 
ard Slater,  Sr.,  deceased,  and  the  contest  and 
cross-petition  for  letters  of  administration  of 
James  A.  Slater,  both  coming  on  regularly  to 
be  heard  this  day,  and  due  proof  having  been 
made  to  the  satisfaction  of  tbe  court  that  due 
and  legal  notice  of  the  hearing  of  said  peti- 
tions has  been  given  by  tbe  derk  of  this  court, 
and  it  being  proved  by  the  oath  of  Elizabeth 
Condon  that  said  Richard  Slater,  Sr.,  died  on 
the  25tb  day  of  November,  1893,  Intestate,  la 
the  coun^  of  Weber,  state  of  Utah,  and  that  he 
was  a  resident  of  said  coant;  and  state  at 
the  time  of  bis  death,  and  that  he  left  estate  in 
said  county  of  the  probable  value  of  $1,800,  and 
that  the  rental  value  thereof  ia  $25  per  annum, 
and  tbe  court  having  heard  the  evidence  of 
the  respective  parties,  and  it  appearing  there- 
from that  neither  the  petitioner  nor  cross-peti- 
tioner should  be  appointed,  bat  that  Howell 
Slater  Is  a  fit  and  proper  person  to  be  ap- 
pointed administrator  of  tbe  estate  of  the  said 
Richard  Slater,  Sr. :  It  Is  ordered  thst  letters 
of  administration  upon  the  estate  of  said  Rich- 
ard Slater,  Sr.,  deceased,  be  issued  to  the  said 
Howell  Slater  upon  bis  taking  the  oath  and 
filing  a  bond  according  to  law  in  tbe  penal  sam 
of  $2,000. 

"I>ated  September  14,  1918.** 


ISiB  material  mors  ■frfgnp^  are:  (1)  That 
the  court  ured  in  appointing  Howell  Slater 
admlnlstiator;  and  0t)  that  It  erred  in  re- 
fusing to  ai^olnt  the  appelant  ^niese  two 
asslgnmoits  raise  the  same  question.  'Tbxxe 
are  two  other  asstgnments  to  which  reference 
will  be  made  hereafter. 

[1]  Appellant  Insists  that  under  onr  stat- 
ute it'  was  the  dn^  of  the  court  to  appoint 
him.  In  view  that  he  was  tbe  son  of  the  de- 
ceased and  ■  was  competent  to  act  Comp. 
Laws  Utah  1917,  {  7596,  fixes  the  right  of 
priority  of  appointment  as  follows:  (1)  Sur- 
viving widow  cr  husband;  (2)  the  diUdren: 
^  the  fathn-  or  mother;  (4)  the  brothers 
and  sisters;.  {JSi  grandiOiildrfln;  ^  the  next 
of  kin.  Section  7097,  among  other  tilings, 
provides: 

"When  there  are  several  persons  equally  enti- 
tled to  administration,  tbe  court  may  grant  let- 
ters to  one  or  more  of  diem.  *  *  *  If  a  dis- 
pute arises  as  to  rdationshlp  between  appli- 
cants, or  if  there  i$  ant/  other  good  and  emSi^eni 
reason,  the  court  may  appeinf  wnt  oompeton* 
person.**  (Italics  oars.) 

Sectltm  7698  reads  as  CoIIowb: 

"Letters  of  administration  must  be  granted  to 
any  applicant,  though  It  appears  that  there  are 
other  persons  having  better  rights  to  the  ad- 
ministration, when  such  persons  fail  to  appear 
within  three  months  aft^  the  death  of  the  de- 
cedent and  claim  tbe  issoanoe  of  letters  to  them- 
selves." 

Section  7689  Is  immaterial  here,  and  section 
7000,  80  far  as  material,  provides  that  in  case 
any  person  who  is  interested  in  an  estate  ob- 
jects to  tlie  appointment  of  a  married  woman, 
she  "must  Dot  be  appointed  administratrix." 

Appellant's  couns^  In  th^  biSe^  state 
the  i^t  of  Ihelr  ontentlcm  ttras: 

"James  A.  Slater  Is  botii  'sultaUe*  and  ^com- 
petent,' and  we  contend  that  upon  bis  cross- 
petition  Iw  was  oidded  to  letters,  as  a  matter 
of  right." 

That  contention,  it  se^s,  is  based  upon  the 
decision  In  the  case  of  In  re  Owens'  Estate. 
30  Utah,  351,  80  Fac.  277.  The  question 
which  necessarily  controls  the  case  at  bar 
was,  however,  not  Involved  in  that  case,  and 
hence  was  not,  and  could  not,  have  bees  de- 
cided. In  that  case  tbe  application  was  made 
by  one  who  did  not  come  within  any  of  the 
classes  mentlcHied  In  section  7596  and  was 
made  before  tbe  three-month  period  provided 
for  Id  section  7598.  supra,  had  expired.  It 
was  accordingly  held  in  the  Owens  Case  that 
the  sister  of  the  deceased,  who  came  within 
tbe  preferred  class  mentioned  In  section  7596, 
had  the  superior  rij^bt,  and  the  order  of  the 
court  appointing  another  who  did  not  come 
within  tbe  preferred  doss  was  reversed.  A 
mere  cursory  reading  of  the  opinion  written 
by  Mr.  Chief  Justice  Bartcfa,  however,  clearly 
shows  that  the  qnestlon  here  presented  was 
not  considered,  and  that  the  conclusfon  there 
reached  was  entirely  based  upon  the  fact  that 
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the  appellant  In  that  case  came  within  the 
perferred  class,  and  that  the  application  of 
the  respondent  in  that  case  was  made  before 
the  period  of  time  had  elapsed  within  which  a 
preferential  right  existed.  In  this  case,  how- 
ever, the  intestate  died  In  November,  180S, 
and  no  application  for  the  appc^tment  of  an 
administrator  was  made  nntU  March,  1918, 
or  nearly  25  years  after  the  death  of  the  In* 
testate. 

Counsel  for  respondent  contends,  stating 
his  contention  In  his  own  language: 

"The  provisions  of  section  7698  require  per* 
sons  entitled,,  or  having  better  rights  to  admin- 
istration, to  make  applicaticm  within  a  reason- 
able time  for  auch  appointment,  and,  if  the; 
fail  to  make  snch  application,  letters  should 
be  granted  to  any  qoalifled  applicant." 

l%at  states  the  law  more  favoraMe  to  the 
appellant  than  It  Is  stated  In  section  7598. 
That  section  provides  that  In  case  those  who 
have  preferential  rights  to  the  administration 
"fall  to  appear  within  three  mdnths  after  the 
death  <^  the  decedoit  and  claim  tba  issuance 
of  letters  to  themselves,"  then  letters  "must 
be  granted  to  any  applicant"  Of  course  that 
Implies  that  su<di  applicant  be  a  competent 
,  person  to  act  as  administrator. 

In  view  of  the  conceded  facta  in  this  case, 
therefore,  James  Slater,  the  appellant  here, 
bad  clearly  forfeited  or  lost  his  preferential 
right  Vpoa  that  question  the  decisions  of 
the  courts  under  statutes  like  ours  are  in  per- 
fect harmony.  The  general  rule  Is  w^I  and 
tersely  stated  by  Church  in  his  New  Probate 
Law  and  Practice,  vol.  1,  at  page  384,  In  the 
following  words: 

"Under  statutes  giving  to  certain  persons  the 
preference  right  to  letters  of  administration, 
and  limiting  the  time  within  which  snch  prefer- 
red perstma  may  apply,  it  is  goierall;  held 
that  inch  preference  is  lost  by  failure  to  apply 
within  the  time  fixed  by  the  statute." 

In  1  Woemer,  The  American  Law  of  Ad- 
mluUtratton,  at  section  243,  the  law  is  stated 
thus: 

'fThe  prefereaoe  given  by  statute  may  be 
waived  or  rraouneed.  •  *  *  The  renuncia- 
tion may  be  spontaneous,  or  upon  citation  of 
some  person  interested ;  and  it  will  be  presumed 
— that  is,  the  exclusive  right  to  administer  will 
be  deemed— to  have  been  waived,  if  letters  are 
not  applied  for  by  the  party  preferred  within 
the  period  prescribed  for  such  purpose  by  atat- 
ute." 

^e  same  doctrine  is  stated  In  11  R.  0.  L. 
I  22,  p.  36. 

^e  following  authorities  fully  sustain  the 
text  quoted  from  Church  and  Woemer:  For- 
rester y.  Forrester,  Adm'r,  87  Ala.  398; 
Wheat  V.  Puller,  82  Ala.  rS72,  2  South.  628; 
Atkinson  v.  Hasty,  21  Neb.  683-666,  33  N.  W. 
206 ;  Withrow  v.  De  Priest,  119  N.  0.  541,  26 
S.  £3.  110;  In  re  Sprague's  Estate,  125  Mich. 
357,  84  N.  W.  293;  Rodes  v.  Boyers,  106  Tennv 
434,  61  S.  W.  776;  Rice  T.  TUton,  18  Wyo. 


420,  80  Pac.  828;  In  re  Sutton's  Estate,  81 
Wash.  340,  71  Faa  1012 ;  McLean  v.  Roller, 
83  Wash.  166,  73  Pac.  1123,  1124;  Ramp  y. 
McDanlel,  12  Or.  108,  6  Pac.  466;  In  re  Miller, 
32  Neb.  480,  49  N.  W.  427. 

In  the  case  of  Withrow  v.  De  Priest  supra, 
tlie  court.  In  the  course  of  the  opinion,  said: 

"Tbe  plaintiirB  present  applloatl<m  was  made 
subsequent  to  December  6,  1896.  The  subject 
of  granting  letters  of  administratiou,  etc.,  is 
regulated  by  Code,  c.  33.  Preference  is  given 
to  certain  persons  successively,  provided  they 
assert  their  rights  within  the  time  prescribed 
by  law.  Public  policy  and  the  rights  of  dis- 
tributees and  creditors  require  that  the  estates 
of  deceased  persons  be  settled  within  a  doe 
and  reasonable  time.  If  those  that  have  the 
preference  fall  to  act  within  six  months  (see* 
tiw  1804)  they  must  be  taken  to  have  renounced 
or  waived  their  rights.  As  the  question  baa  been 
fully  considered  and  decided  in  this  court,  we 
need  not  pursue  it  any  further.  Hill  v.  Als- 
paugh,  72  N.  tX  402;  Garrison  t.  Geo,  95  N. 
C.  333." 

In  18  Oyc.  84,  It  Is  said: 

"Where  all  the  persons  who  under  the  statute 
have  a  right  to  administer  have  renounced  or 
otherwise  lost  their  right  tiie  court  has  a  con- 
siderable discretion  in  the  appointment  of  the 
administrator." 

Such  must  necessarily  be  tbe  law,  and  to 
that  effect  are  the  authorities. 

In  the  case  at  bar  all  those  who  are  given 
a  preferential  right  under  section  7598  mani- 
festly forfeited  or  lost  the  same  by  delaying 
nearly  25  years  before  applying  for  the  ap- 
pointment of  an  administrator  to  administer 
the  estate,  and  it  seems  that  if  Mrs.  Condon, 
who  seems  to  hold  the  largest  Interest  in  the 
estate,  had  not  then  applied,  none  of  the  other 
interested  parties  would  have  done  so.  Indeed, 
the  appellant  waited  for  almost  five  months 
after  Mrs.  Condon  had  filed  her  petition  be- 
fore he  filed  a  cross-petition.  The  right  In- 
Blsted  upon  by  ai^llant.  therefore,  Is  not 
only  contrary  to  all  the  authorities,  but  Is  in 
the  very  teeth  of  section  7688,  which  express- 
ly provides  that  In  case  those  having  the  pref- 
erential right  fall  to  come  into  court  within 
three  months  after  the  death  of  the  decedent, 
and  ask  that  letters  be  issued  to  them,  letters 
of  administratlmi  must  be  granted  to  any  ap- 
plicant 

[2]  In  any  view  that  can  he  taken,  there- 
fore, appellant  had  lost  his  preferential  right 
to  be  appointed  administrator,  and  even 
though  he  was  still  qualified  to  act,  yet  his 
right  to  do  so  was  no  greater  than  tbe  right 
of  any  other  competent  person.  The  district 
court  was  thus  vested,  as  stated  in  Cyc,  su- 
pra, with  "considerable  discretion  In  the  ap- 
pointment of  the  administrator."  There  Is 
not  a  word  of  complaint  that  Howell  Slater  Is 
not  a  competent  person,  or  that  there  was 
any  Irregularity  in  making  his  appointment 
such  as  would  constitute  prejudicial  error 
affecting  any  substantial  right  of  the  appel- 
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lant.  Tbe  district  court  harlng  dlscretim  la 
the  matter,  we  cannot  reverse  its  rulings,  un- 
less It  is  made  to  appear  that  It  has  abnsed 
that  discretion  to  the  prejudice  of  a  substan- 
tial right  of  the  appellant  This  record  dis- 
closes nothing  of  that  charact^. 

[3]  It  is,  however,  insisted  that  the  court 
erred  "in  permitting  the  petitioner  to  testify 
as  to  an  oral  agreement  with  James  Slater." 
E?ven  though  the  court  Iiad  erred  in  admitting 
tbe  evidence,  yet.  In  view  that  the  evidence 
is  otherwise  sufficient  to  sustain  the  court's 
Judgment,  we  may  not,  as  this  court  has  re- 
peatedly held,  for  that  reasw  reverse  the 
Judgment  The  testimony  of  the  petitioner  in 
that  r^rd  was  therefore  not  prejudicial  to 
the  rights  of  the  appellant  As  we  have  seen, 
appellant  lost  bis  preferential  right,  and 
hence  the  court,  under  our  statute,  had  the 
power  to  appoint  any  other  suitable  and  com- 
petent person.  If  such  person  is  suitable  and 
competent  to  administer  the  estate,  ai^pellant 
clearly  is  not  prejudiced  in  any  substantial 
right 

The  Judgment  Is  affirmed,  with  costs  to  re- 
spondent 


(66  Utah,  Z13) 

CHANDLER  T.  INDUSTBIAIi  COMBOSSZON 

OF  TJTAH  et  al.    (No.  3395.) 

(Supreme  Ooort  of  Utah.    Nov.  7,  1910.) 

1.  MASm  AND  SEBVAIfT  (S=»873— WOKKUXH'B 
OOUraNSATIOR;  AUSXNa  OUT  OF  XUFLOT- 
VENT  UTOUTDXa  DOG  BVZE. 

Where  an  employ^  on  Us  way  from  bis  res- 
idence to  a  garage  to  get  hli  employer's  auto- 
mobile, used  In  making  deliveries,  was  bitten 
by  a  dog  while  making  delivery  of  meat  for 
hie  employer,  which  was  undelivered  the  eve- 
ning before  the  injury  arose  "out  of  the  em- 
ployment" within  Comp.  Laws  1917,  S  S122, 
allowing  compensation  for  injuries  by  acci- 
dent arising  ont  of  and  in  course  of  the  em- 
ployment 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  Phrases.  First  and  ^eond  Series,  Oooxse 
of  Employment] 

2.  liABTEB  AND  BBBVAITT  ®»371— WoBKHKT'S 
COMPENSATION  ACT  MUST  BE  IJBBBAIJ.T  COH- 
STBUED. 

The  rule  that  Employers'  Liability  Act  pro- 
viding for  compensation  for  injuries,  should  be 
liberally  construed,  wtUch  is  also  the  rule  pre- 
scribed by  Oomp.  Laws  1917,  {  5839,  applies  es- 
pedally  to  the  phrase  "out  of  and  in  the  course 
of  the  employment." 

8.  BfASTKB  AND  BEBVAKI  «=>348— WOBKUBN'B 
OOHPBNSATIOH;  DOITBT  BBB(H.nD  IN  TATOB 
or  CLAXHAirT. 

Any  doubt  respecting  right  to  compensation 
should  be  resolved  in  favor  of  the  claimant 

Appeal  fmu  restrict  CJonrt,  Weber  County; 
A.  W.  Agee,  Judge. 


Proceedings  for  oompouation  under  the 
Employers*  Liability  Act  by  Emma  Chandler 
opposed  by  A.  M.  Miller  and  the  ^tna  life 
Insurance  Company.  Claimant's  application 
was  denied,  and  she  commoiced  proceedings 
In  the  district  court  against  tbe  Industrial 
Commission,  Miller,  and  the  Insurance  Com- 
pany. Judgment  dismissing  action,  and 
claimant  aj^ieals.  Beversed  and  remanded, 
with  directions. 

Chez  &  Barber,  of  Ogden,  for  appellant 
De  Vine,  Stlne  &  Gwllllams  and  J.  D. 
Murphy,  all  of  Ogden,  for  reqptmdents. 

FBICE,  J.  The  plalntlfr  made  ai^licatioo 
to  the  Industrial  Commission  of  this  state 
under  the  Employers'  Liability  Act  of  this 
state  to  recover  compensatl(m  for  the  death 
of  her  husband,  which  occurred  as  herein- 
after stated,  l^e  Industrial  Commission  de- 
nied her  application  for  the  reasons  herete- 
after  appearlpg,  and,  pursuant  to  the  provi- 
sions of  the  act  aforesaid,  she  commenced 
this  proceeding  In  the  district  court  of  Weber 
county. 

In  her  complaint  after  stating  the  necea- 
sary  Jurisdictional  facts  and  mattera  of  in- 
ducement, she  allied :  ' 

"That  on  the  26tb  day  of  January,  1918,  at 
Ogden,  Utah,  one  George  C.  Chandler  was  en- 
gaged in  the  employ  of  A.  M.  Miller.  That  the 
said  A.  M.  Miller  was  on  said  date  conducting 
and  opereting  a  meat  and  grocery  store  in  said 
city,  doii^  baaineas  under  the  name  and  style 
of  'Washington  Market'  That  on  said  date, 
and  at  tbe  said  time  and  place,  tbe  said  A.  H. 
Miller,  in  the  conduct  and  operation  of  said 
business,  employed  more  than  four  persons,  to 
wit,  about  40  persona,  and  had  elected  to  be- 
come and  was  subject  to  the  proviaiosa  of  chap- 
ter 100  of  the  Laws  of  Utah  of  1917,  an  act 
passed  by  -the  Legislature  of  the  state  of  Utab 
on  March  8,  1917,  creating  the  Industrial  Com- 
mission of  Utah,  and  among  other  things  estab- 
lishing rates  of  compensation  for  personal  in- 
juries or  death  sustained  by  employes  in  the 
course  of  employment,  and  providing  methods 
of  insuring  the  payment  of  such  compensatloii. 

'That  the  dutfes  of  the  said  Oeot«e  C.  Chan- 
dler required  him  to  deliver  meat  and  groceries 
in  the  city  of  Ogden,  Utah,  with  and  without 
an  automobile,  and  tliat  he  was  on  the  date  and 
at  tbe  time  and  place  herein  mentioned  fur- 
nished an  automobile  by  his  employer,  the  said 
A.  M.  Miller,  for  use  in  making  such  d^veries, 
wliich  were  made  with  an  aatomoUIe,  and  tliat 
the  hours  of  tiia  said  employment  were  from  7 
o'dock  a.  m.  until  d  o'dock  p.  m. ;  that  is  to  say. 
be  was  required  to  commence  his  said  mpLoy- 
ment  at  7  o'clock  a.  m.  and  continue  nntO  6 
o'dock  p.  m.  That  the  certain  automoblla 
which  was  furnished  to  him  by  his  said  employ- 
er for  use  in  making  such  ddiveries  which  were 
made  with  an  automobile  was  kept  In  a  ga- 
rage at  tbe  rear  of  the  residence  of  his  said 
employer,  A.  M.  Miller,  at  704  Twenty-Fifth 
street  Ogden,  Utah.  That  the  place  of  busi- 
ness of  the  said  A.  M.  Miller  was  situated  at 
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2472  Wa»l]iii8ton  eTenue,  Ogden,  Utah.  That 
the  place  of  reBideoce  of  said  Oeorge  C.  Chan- 
dler wa*  in  the  rear  of  TweDty-Seventh  street, 
between  Jefferion  and  Adams  aTennes,  Ofden, 
Dtah.  That  in  the  coarse  of  his  Bald  employ- 
ment the  duties  of  the  said  George  O.  Ghan- 
dler  required  him  to  go  from  his  famllr  resi- 
dence each  morning  to  said  garage,  and  get 
said  automobile,  and  drive  it  down  to  the  said 
place  of  basinesB  of  the  said  A.  M.  HiUer,  and 
to  use  it  throaghoot  the  day  in  making  such 
deliveries  and  to  return  It  to  the  said  ga- 
rage at  night  after  his  day's  work  was  flnished. 
That  when  he  was  unable  to  make  all  the  de- 
Uveriea  of  the  day  he  would  bring  irith  him 
to  his  home  nieh  ondeliTered  packages,  and 
make  deUreries  of  them  the  following  morning 
on  his  way  to  his  work. 

"That  on  the  morning  of  Janaary  2B,  1918, 
at  about  7:20  o'clock,  while  the  said  George 
G.  Gliandler  was  on  his  way  from  his  place  of 
residence  to  the  said  garage  to  get  said  au- 
tomobile and  drive  it  down  to  bis  employer's 
said  place  of  business  to  begin  making  the  dafly 
deUreries  which  he  was  required  to  make  as 
hereinbefore  alleged,  and  while  maUng  deUrery 
of  meat  for  Us  empli^er  which  was  nnddiver- 
ed  the  evening  before,  and  without  fanlt  on 
bis  part,  he  was  attacked  and  bitten  in  bis  hand 
by  a  dog  known  as  the  Jefferson  Avenue  dog. 
That  after  having  his  wound  dressed  he  pro- 
ceeded to  his  daily  work,  and  worked  steadQy 
on  each  and  every  work  day  thereafter  untO 
on  or  about  the  22d  day  of  March,  1918,  when 
he  became  violently  sick,  and  was  removed  to  a 
hospital,  where  he  died  on  or  about  the  26th 
day  of  March,  1018,  a  violent  death  from  hy- 
drophobia, caased  by  the  dog  bite  received  on 
January  20,  1018,  as  hereinbefore  aUeged.** 

She  also  made  the  necessary  auctions  re- 
specting Uie  age^  condltlm  at  lualth,  etc;,  <^ 
the  deceased  and  the  dependency  of  herseU 
and  her  Ome  minor  diUdren,  ranging  In  age 
tnm  12  to  8  years,  etc^  and  prayed  for  Judg- 
ment according  to  the  provtelonB  ct  fbe  act 

The  defendants  demurred  to  the  complaint 
upon  several  ,  grounds.  The  only  ground  that 
Is  material  herp^  however,  is  that  Ue  crao- 
plaint  does  not  state  Acta  auffidCTt  to  ocmsti- 
tute  a  cause  of  action.  The  district  court 
sustained  the  demuixer  upon  that  ground, 
and  Judgment  dismissing  the  action  was  duly 
entered,  from  wtaldk  the  plaintiff  appeals. 

[1]  Plalntlfrs  counsel  Insist  that  the  court 
erred  In  sustaining  the  demurrer.  Our  stat- 
ute (Comp.  Laws  Utah  1917,  |  3122)  allows 
compensation  to  every  employ^  coming  with- 
in the  provisions  of  the  act  who  Is  "injured 
by  accident  arising  out  of  and  In  the  course 
of  his  employment"  In  view  of  the  facts  al- 
lied In  the  ccHupIalnt  all  of  which  are  ad- 
mltted  by  the  d^urrer,  the  district  court 
held  that  while  the  deceased  was  Injured  by 
an  accident  occurring  In  the  course  of,  yet  hQ 
was  not  Injured  by  an  accident  arising  out  of, 
his  employment  Whether  a  particular  In- 
Jury  Is  occasioned  by  an  accident  arising  out 
of  the  employment  may  present  a  more  or 
less  perplexing  question,  and  with  reelect  to 


which  reasonable  men  may  ^cvell  differ.  In- 
deed, that  la  the  difficult  question  In  this 
case;  and  we  fully  appreciate  the  fact  that 
the  decisions  of  the  courts  are  not  unanimous 
upon  that  question.  Aa  is  well  said  by  Mr. 
Van  Doren  In  referring  to  the  WoAmen'a 
Compensation  Act  In  his  Workmen's  Cmnpen- 
satiOD,  {K  48: 

'TThe  extremdy  Hberal  constmction  of  tiie 
courts  [of  the  act]  has,  as  we  have  seen,  made 
possible  a  recovery  of  compensation  by  the 
injured  employtf  In  a  large  propwtion  of  the 

cases." 

We  are  also  reminded  that  our  statute 
(Oomp.  Lews  Utah  1017,  |  5839)  requires  that 
the  statnt^i  of  this  state  are  to  be  "liberally 
construed  with  a  view  to  effect  the  objects  of 
the  statutes  and  to  promote  Justice." 

[2]  Up<m  the  question  that  the  Ba^loyers* 
Liability  Act  ^uld  be  liberally  construed 
and  so  as  to  effectuate  Its  purposes,  all  courts 
agree.  In  re  Ayers  Clud.  App.)  118  N.  B.  S86. 
That  doctrine  applies  especlaUy  to  the  phrase 
"out  of  and  In  the  course  of  the  employment" 

[S]  Notwithstanding  the  fact  that  the  act 
must  be  given  a  liberal  construction,  the 
writer*  nevertheless,  entertains  serious  doubt 
whether,  In  view  of  the  conceded  facts  in  this 
caae,  the  injury  arose  "out  of  the  empli^- 
ment"  In  view,  however,  that  my  Assodatea 
are  of  the  opinion  that  a  liberal  constmetifHi 
requires  us  to  hold  that  the  injwy  In  this 
case  arose  out  of,  as  well  as  in  the  course  of, 
the  employment  I  ^eerfolly  yield  to  their 
Judgmmt  I  do  BO  with  leas  reluctence  or 
hesitatloai  for  the  reason  that  anch  a  hiAdlng 
Is  manifestly  la  ftirth^anoe  of  Jostle^  and 
tends  to  effectnate  the  heneflomt  purposes  of 
the  Onupensatifm  Act  In  thla  connecthm  It 
must  be  remembered  that  the  compensation 
provided  ft>r  In  the  act  ia  in  no  sense  to  be 
consldOTOd  as  damages  for  the  Injured  ena- 
pk^  or  to  hia  d^tendents  In  caae  death  su- 
pervenes.  The  right  to  compensatloc  arises 
out  of  die  relation  existing  hetweoi  onployer 
and  ui^loy^  and  that  the  injury  arises  out 
of  and  in  13ie  course  of  the  employment  Un- 
der sudi  an  act  the  costs  and  ezpmses  of  cm- 
ducting  the  business  or  enterprise,  indudJng 
compensation  for  Injuries  to  employes  or 
other  casualties,  must  be  taxed  to  the  basl< 
ness.  The  theory  of  the  Compensation  Act  is 
that  the  whole  cost  and  expraise  of  conducting 
the  business  as  aforesaid  Is  added  to  the  cost 
of  the  articles  that  are  produced  and  sold, 
and  hence,  In  the  long  run,  such  costs  and  ex- 
penses are  borne  by  the  public ;  that  Is,  by 
the  consumers  of  the  articles  produced.  The 
purpose  of  sucli  an  act  therefore.  Is  to  protect 
the  employs  and  those  dependent  upon  Mm, 
and  In  case  of  his  serious  injury  or  death  to 
provide  adequate  means  for  the  support  of 
those  dependent  upon  him.  In  view,  there- 
fore, that  In  case  of  total  dlBabillty  or  death 
of  the  employ^  his  dependents  might  become 
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the  objects  of  pnblle  cttarlty,  snch  a  calamity 
Is  avoided  bj  requiring  tbe  bnslness  or  enter* 
prise  to  provide  for  sudi  dependenta,  with  the 
right  of  the  employer  to  add  the  amonnt  that 
is  paid  out  to  the  cost  of  producing  and  sell- 
ing the  product  of  snch  bui^ess  or  enter- 
prise. The  beneficent  purposes  of  such  acta 
are  therefore  apparent  to  all,  and  for  that 
reason,  if  for  no  other,  should  receive  a  very 
liberal  constmctlou  in  favor  of  the  injured 
employs.  We  are  all  united  upon  the  proposi- 
tion that  in  view  of  tbe  purposes  of  such  acts, 
in  case  there  la  any  doubt  respecting  the 
rig^t  to  c(Hnpensati(Hi,  such  doubt  should  be 
resolved  in  favor  of  the  employe  or  of  his  de- 
pendents as  tbe  case  may  be. 

Counsel  for  tbe  defendants  Hlller  and  the 
life  Insurance  company  have  cited  cases, 
however,  wherein  It  is  held  that,  where  an 
employe  has  been  Injured  from  a  cause  or  ac- 
cident to  which  tbe  public  gimerally  are  ex- 
posed tbe  same  as  ^e  injured  employe,  tbe 
Injury  does  not  arise  out  of  the  employment 
To  that  effect  are  the  f611owlng  among  ottier 
cases  cited  by  coun^:  In  re  Employers' 
Liability  Assur.  Corporation,  216  Mass.  497, 
102  N.  B.  697;  Mann  v.  Glastonbury  Enltp 
ting  Co.,  80  Conn.  116,  96  Atl.  368,  U  R.  A. 
1916D,  86;  De  Voe  v.  New  Tork  State  Bys., 
218  N.  Y.  818,  113  N.  E.  2S6,  li.  R.  A.  1917A, 
250;  Newman  v.  Newman,  169  App.  Div.  745, 
1S5  N.  Y.  Supp.  665. 

In  the  case  first  dted,  in  referring  to  the 
test  as  to  when  it  may  be  said  that  an  acci- 
dent or  Injury  arises  out  of  the  employment, 
the  court,  in  the  course  of  the  opinion,  said : 

"It  [the  injury]  arises  'out  of  tbe  employment, 
when  there  is  appareot  to  the  rational  mind  op- 
oD  consideration  of  all  of  the  circumstances  a 
causal  connection  between  tbe  conditions  under 
which  the  work  is  required  to  be  performed 
and  the  resulting  injury.  Under  this  test,  if 
the  iniury  oan  &«  cem  to  Aaoe  foXUnoeA  oc  o 
natural  foofdeni  of  the  loorlb  and  to  have  been 
contemplated  hji  a  reasonable  person  famOiar 
v>ith  th0  vAole  titttation  as  a  result  of  the 
poaure  occasioned  hy  the  nature  of  the  employ- 
ment,  then  it  arises  'out  of  the  employment.** 
<ltallcs  mine.) 

Thli^  it  seems  to  tbe  writer,  Is  too  ris^d  a 
construction  of  the  statute.  Such  a  construc- 
tion brings  us  right  back  to  tbe  old  proposi- 
tion that  the  employer  would  be  liable  uiwn 
tbe  ground  of  negligence  In  a  common-lav  ac- 
tion. If  the  Injury  or  acddent  diould  "have 
been  contemplated  by  a  reasonable  person," 
as  Is  stated  in  the  eccerpt  Quoted  from  the 
opinion,  then  tbe  employer  should  have  fore- 
seen  It  and  protected  tbe  employe.  If  tbe  em- 
ployer contemplates  or  foresees  an  Injury  and 
<loeB  nothing  to  prevent  It,  be  is  necessarily 
guilty  ot  negligence,  and  Is  thus  liable  to  the 
Injured  employe  unless  tbe  latter  Is  guilty  ci 
contributory  negligence  which  is  the  proxi- 
mate cause  of  the  injury.  Such  a  constrao* 


tion,  I  think.  Is  not  snstalned  by  tbe  weight 
of  authority. 

Nor  is  the  doctrine,  that  If  the  public,  or  a 
portion  of  It,  is  exposed  to  tbe  same  hazard 
as  the  employe,  then  he,  for  that  reason,  may 
not  recover,  followed  by  the  more  recent  de- 
clsl<HiB.  In  the  case  of  Globe  Indemnity  Co. 
V.  Industrial  Accident  Commission,  36  Cal. 
App.  280,  171  Pac.  1088,  dted  by  counsel  fior 
plaintiff,  the  court,  in  discussing  that  Ques* 
tion  in  tbe  course  at  the  opinion,  said: 

"The  petitioner  contends  that;  because  Bob- 
erts  was  exposed  only  to  the  ordinary  perils  of 
tbe  street  to  which  any  other  person  on  the 
street  is  exposed,  he  does  not  ^1  within  the 
rale  which  awards  compensation  for  an  injury 
arising  oat  of  the  employment  of  tbe  injured 
man.  When  the  logical  result  of  the  applica- 
tion of  the  rule  for  which  petitioner  is  con- 
tending is  considered,  the  justice  of  treating  this 
case  as  one  arising  out  of  Roberts'  onployment 
la  apparent.  Consider  the  case  of  a  mesaieager 
boy.  He  is  In  no  greater  peril  on  the  street 
than  any  other  person  there.  He  carries  perhaps 
his  message  In  his  pocket,  leaving  his  arms 
disengaged  and  perfectly  free  to  move  aboat. 
But  be  is  on  the  street  constantly  in  the  course 
of  his  employment.  To  hold  that  Boberts  is 
not  entitle]  to  compensation  would  be  to  hold 
that  this  messenger  boy  would  likewise  not  be 
entitled  to  compensation  for  an  Injury  caused 
to  him  by  the  perils  of  the  street  Tht  illns- 
tration  might  be  extended  further  to  tmdi  driv- 
ers, teamsters,  and  numerous  other  classes  of 
employment  whose  followers  use  the  streets  in 
the  regular  course  of  their  duty,  and  whose 
peril  on  the  streets  is  no  greater  than  that  of 
any  other  person,  but  who  would  not  be  injnred 
but  for  the  fact  that  their  duty  takes  and  keeps 
tbem  on  the  street.  It  does  not  seem  to  us 
that  tbe  Ijcfdslature  ever  Intended  that  Uiese 
persons  should'  be  exdnded  from  the  benefit 
of  indnstrial  ecddoit  compensation.'* 

To  the  same  effect  are  Industrial  Com.  v. 
Jf3tna  life  Ins.  Co.  (Colo.)  174  Pac.  589 ;  City 
of  Milwaukee  v.  Althoff,  156  "Wis.  68,  145  N. 
W.  238,  U  B.  A.  1916A,  327 ;  Baum  v.  Indus- 
trial Com.,  288  HI.  516, 123  N.  E.  626. 

Counsel  for  both  sides  have  cited  many 
other  cas^  In  support  of  tbelr  respective  con- 
tentions, but  the  foregcdng  are  sufficient  to 
Illustrate  tbe  principle  upon-wblcb  the  courts 
proceed. 

In  view  of  the  foregoing,  it  follows  that  the 
district  court  erred  in  holding  that  under  the 
facts  stated  In  plaintiff's  complaint,  whldi 
are  conceded  by  the  demurrer,  she  was  not 
entitled  to  recover  compensation  under  the 
Cmnpensatlon  Act  The  Judgmoit  Is  there- 
fore reversed,  and  the  cause  is  remanded  to 
the  district  court  of  Weber  county,  wlUi  di- 
rections to  overrule  the  demnrror  and  to  pro- 
ceed to  detennlne  the  cause  In  accordance 
.wttta  the  viem  herein  expressed.  Plalntlfl  to 
recover  costs  on  ai^yeaL 

CORFMAN.  G.  J.,  and  WEBBB,  GID- 
EON, and  THUBMAN,  JJ.,  concur. 
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BTATB  ▼.  DIBTBIOT  OOUBT 
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STATE  ex  rel.  SOBUOHAlf,  State  Engineer, 
T.  DISTHIOT  COURT  OP  SIXTH  JUDI- 
CIAL DIST.  BUHBOLDT  OOUMTY  at  bL 

(Snpram  Oonrt  ol  Kmda.  D«e.  191&^ 

PBOHiBmon  «s»lS— Moot  oase  dzbuubbd. 

Where  proceedingB  in  prohibition  were 
broosht  to  restrain  diitrict  juigi  from  hearing 
a  motioB  to  dissolve  a  preUminary  injunction, 
the  proceeding  will  be  dismissed  where,  upon 
hearing,  it  appears  that  the  motioD  had  been 
dedded  and  tint  Injonction  diMolved  by  such 
Jadge  prior  to  tiw  sttrlce  Dpon  him  of  tiw  alter- 
natiTe  writ. 

Proceeding  in  prohibition  by  the  State  of 
Nevada,  on  the  relatlcm  of  J.  O.  Scmgham, 
as  State  Engineer,  against  the  District  Conrt 
of  the  Sixth  Judicial  District  of  the  State  of 
Nevada  In  and  for  Hnmboldt  County  and 
Honorable  J.  A.  Callahan,  district  Judge 
thereof,  and  Hooonble  a  J.  MdraddeD,  act- 
ing district  judge  thereof.  Proceeding  dis- 
missed. 

Leonard  B.  Fowler,  Atty.  Oen.,  Bobert 
Blduuda,  Dqmty  Atty.  Oen^  and  Carey  Tan 
Fleet;  ot  ElkOk  for  petitioner. 

Cheney,  Downer,  Price  ft  Hawkins,  at  Be- 
no,  for  reepondentu 

DUOKEK,  J.  On  the  petltlm  of  the  above 
relator  and  petttloner,  this  court  Issued  an 


alternative  writ  9t  prtdilbttlon  nstmlnlng 
the  respmdaits  tnaa  hearing^  trying  m  Al- 
tering a  decree  In  that  cwtaln  action  entitled, 
"In  the  Sixth  Judicial  District  Court  of  the 
State  ct  Nevada,  In  and  for  the  County  of 
Humboldt,  W.  C.  Pitt  et  aL,  Flalntlfl,  v.  J.  O. 
Scrughatn,  as  State  Engineer,  Detendant," 
and  required  said  respondents  to  diovr 
cause  tKfore  this  court  why  Oiey  stwuld  not 
be  absolutely  restrained  and  prohibited  from 
taking  any  further  proceedings  In  said  action 
except  to  dismiss  the  same.  Doe  return 
having  been  made  thereto,  the  matter  came 
Ml  for  hearing  In  this  court  and  was  argued 
and  submitted. 

It  appeared  upon  said  hearing  that  the 
motion  to  dlssidve  a  preliminary  injunction 
theretofore  issued  In  said  action  and  sub- 
mitted to  the  respondent  H(m.  0.  J.  McFad- 
den  for  conslderaticni  and  decision,  and  which 
decision  was  sought  to  be  restrained  by  said 
writ,  had  been  decided  and  the  Injunction 
dissolved  by  him  prior  to  the  service  upon 
him  <a  said  alternative  writ  We  are  tbere- 
fore  of  the  opinion  that  the  proceedings  In 
this  court  are  to  all  Intents  and  purposes 
resolved  Into  a  moot  case  and  abould  be  dis- 
missed. 

It  will  be  BO  ordwed. 

COLEMAN,   C.  J.,  and  8ANDBBS,  J. 

concur. 
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